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KENNEDY J—
I have had the benefit of reading, in draft, the reasons to be

published by Anderson J, with which I am in agreement. I
desire only to make a brief comment on some of the matters
which arose in the course of argument.

In its appeal, FDR Pty Ltd complains that there was an error
of law made in relation to the award of compensation by the
Commissioner to Mr J Gilmore for his unfair dismissal in cir-
cumstances where there was no formal claim for compensation
in his initiating application, and where Mr Gilmore had re-
fused to particularise in the course of his cross-examination
why the payment to him of 12 months’ salary in lieu of notice
was “inadequate in all of the circumstances”.

It is not suggested that any adjournment was sought on be-
half of FDR Pty Ltd to enable it to meet a claim for
compensation, or, if sought, that it was refused. Nor has any
prejudice to FDR Pty Ltd been identified as flowing either
from the absence of any formal claim having been made in Mr
Gilmore’s application or from his declining, in the course of
his cross-examination, to give the particulars sought. What
was clear by the time of his being cross-examined was that he
intended to seek compensation if he were not reinstated by the
Commission.

At the relevant time, s23A(1)(ba) of the Industrial Rela-
tions Act 1979 empowered the Commission, on a claim of
harsh, oppressive or unfair dismissal, to order an employer to
pay compensation to the claimant for loss or injury caused by
the dismissal, provided that it was satisfied that reinstatement
or re-employment of the claimant was impracticable. That pro-
vision conferred upon the Commissioner the power to make
the order which he did. The Industrial Relations Commission,
whilst constituted a court of record, is not a court of pleading.
Indeed, by s26(1)(a) of the Act, in the exercise of its jurisdic-
tion under the Act, the Commission is directed to act according
to equity, good conscience, and the substantial merits of the
case, without regard to technicalities or legal forms. And see
also s6(c) of the Act. I consider that this ground is without
substance.

FDR Pty Ltd also contended that the Full Bench erred in
law in holding that none of the 12 months’ salary of $120,000
paid by FDR Pty Ltd to Mr Gilmore in lieu of notice and as
compensation for redundancy, eliminated any loss or damage
occasioned to Mr Gilmore by any breach of the requirements
of the Minimum Conditions of Employment Act 1993. The
passage in the reasons of the learned President of the Com-
mission to which we were referred does not suggest to me that
his Honour did hold as the ground asserted. What is important
to note, however, is that the letter terminating Mr Gilmore’s
employment itself apportioned the gross sum of $126,106.30
payable to him on termination of his employment. It indicated

that the “date of termination” would be “effective” from the
date of the letter, 1 June 1995 and that, on termination, he
would be “entitled to severance pay equivalent to a years sal-
ary” (of which six months’ salary was identified as being in
lieu of six months’ notice). In addition, it was stated that Mr
Gilmore had an accrued leave entitlement of $6,106.30 and an
entitlement to superannuation by way of total retrenchment
benefit of $53,903.72. It may be added that exhibit 26, a fax to
Cecil Bros Pty Ltd from its accountants, also dated 1 June
1995, described the amount comprising one year’s salary as a
“bona fide redundancy payment”. No portion of the payment
was attributed to compensation for Mr Gilmore’s harsh, op-
pressive or unfair dismissal, or for any loss or damage
occasioned to Mr Gilmore by any breach of the requirements
of the Minimum Conditions of Employment Act 1993.

A further issue was raised, however, regarding the entitle-
ment of Mr Gilmore under s41 of the Minimum Terms of
Employment Act to be informed as soon as reasonably practi-
cable after the decision had been made to make him redundant
and to participate in a discussion of the likely effects of the
redundancy and of measures that might be taken by Mr Gilmore
or FDR Pty Ltd to avoid or minimise a “significant effect”.
That entitlement constituted a minimum condition of employ-
ment—see the definition in s3 of the Act, which is to be read
into s41 (which appears in Part V of the Act). The condition
was therefore taken to be implied in Mr Gilmore’s contract—
see s5(1)(c)—and the failure of FDR Pty Ltd to consult with
Mr Gilmore amounted to a breach of the contract of employ-
ment. The terms of s7 of the Act relied upon by counsel for
FDR Pty Ltd, dealing with the enforcement of minimum con-
ditions, was not material. For the present purposes, the
significant matter was that FDR Pty Ltd was in breach of the
contract.

The discussion on 1 June 1995 between Mr Gilmore, Mr
Breckler and Mr Boskell was found by the Commissioner not
to comply with s41 and there was ample evidence to sustain
this finding. Mr Gilmore was clearly not informed as soon as
reasonably practicable after the decision regarding his redun-
dancy had been made. Nor was there any attempt made to
discuss measures which might be taken to minimise a “sig-
nificant effect”. But, in any event, this was only one of the
factors which led the Commissioner and the Full Bench to
conclude that Mr Gilmore’s dismissal had been harsh, oppres-
sive or unfair.

The argument for FDR Pty Ltd also revealed another mis-
conception of the evidence. It was submitted that Mr Gilmore
did not prove, and that no evidence was led or elicited about, a
contractual term, express or implied, or an award condition,
that would entitle Mr Gilmore to redundancy pay of three
weeks’ pay for each year of service “as the Commissioner
[seemed] to intimate, and the Full Bench wrongly accepted”.
The point which was being made was that the balance of the
“redundancy component” identified in the letter of 1 June 1995
as part of an entitlement to “severance pay” worked out merely
as a matter of arithmetic, to “approximately three weeks’ wages
for each year of service”.

I am satisfied that there was ample evidence to support the
conclusion that Mr Gilmore’s dismissal was harsh, oppressive
or unfair. Clearly, the learned Commissioner found that it was
not simply a case of redundancy. As the Commissioner ex-
pressed it, “[t]he decision to dismiss Mr Gilmore had as much
to do with his conduct and complaints which had been made
about his work performance and attitude by other staff of the
company”. He was entitled to find as he did that the manner of
Mr Gilmore’s dismissal was a most important circumstance in
his conclusion that his dismissal was harsh or unfair.

Mr Gilmore’s grounds in his appeal were all expressed in
terms of factual issues. He denied that his dismissal was a
genuine redundancy, he denied that his reinstatement was im-
practicable and he claimed that the amount of compensation
payable to him by reason of his unlawful termination was not
adequate. In the circumstances, it was not surprising that he
failed to show that there was any error of law on the part of the
Commissioner or on the part of the Full Bench. Accordingly,
and there being no question of any excess of jurisdiction, no
right of appeal lies to this Court under s90(1) of the Industrial
Relations Act 1979.

I agree that both appeals should be dismissed.
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FRANKLYN J—
I agree with the reasons for decision of each of Anderson

and Kennedy JJ, having had the benefit of reading them in
draft.

ANDERSON J—
There are two appeals before the Court. They stem from an

order made by Commissioner Beech on 5 March 1996 that Mr
Jacob Gilmore was unfairly dismissed by his employer FDR
Pty Ltd on 1 June 1995 and that he be paid compensation. Mr
Gilmore appealed to the Full Bench against the refusal of Com-
missioner Beech to order his reinstatement and alternatively
against the amount of compensation awarded for unfair dis-
missal. The employer appealed to the Full Bench against the
finding of unfair dismissal and against the order for compen-
sation.

The Full Bench upheld the decision of Commissioner Beech
in its entirety and dismissed each appeal. These appeals are
against the dismissal of the appeals by the Full Bench.

Commissioner Beech decided after a 10-day hearing that
Mr Gilmore’s position in the company truly had become re-
dundant and that his dismissal was for valid operational reasons.
There is sufficient evidence to justify that conclusion. The pic-
ture which fairly clearly emerges from the evidence is that the
employer, which was a family company, had created a posi-
tion for Mr Gilmore due to his connection with the family. Mr
Gilmore is married to a member of the extended family. He
had commenced this employment in March 1988 when the
business was doing well. From about the beginning of 1995
there was a marked downturn in business and it became nec-
essary to initiate cost savings. The tasks which Mr Gilmore
was performing could be done as well by other employees so
that his continued employment could not be justified. His po-
sition was abolished and he was dismissed. Commissioner
Beech decided that there was a true redundancy and that Mr
Gilmore’s termination resulted from a bona fide decision to
reduce operating costs. The Full Bench upheld this finding
and I am not persuaded the conclusion of the Full Bench in-
volved any error of law.

Commissioner Beech also decided that although the dismissal
was justified it was nevertheless “harsh, oppressive or unfair”
within the meaning of s23AA of the Industrial Relations Act
1979, because of the way the dismissal was effected. The fea-
tures of the dismissal which made it harsh are those identified
in the written submissions prepared by Mr Penglis about which
there was no or hardly any dispute. They include—

1. There was no consultation with Mr Gilmore before
his dismissal.

2. He was not given any work references.
3. He was required to leave the premises immediately

and was not given any reason for that requirement.
4. Company staff were circulated as to his dismissal by

a memorandum which merely stated that he no longer
worked for the company from a given date. It was
not said that his position had become redundant.

5. This manner of treatment was without precedent in
relation to staff made redundant.

These facts justify the finding of unfair dismissal and I am
not persuaded the Full Bench erred in dismissing this aspect
of the employer’s appeal.

It is contended on behalf of Mr Gilmore that the Commis-
sioner erred in finding that his reinstatement or re-employment
was “impracticable”.

This issue of “impracticability” arises in virtue of s23A of
the Industrial Relations Act 1979 which provides—

“23A  (1)  On a claim of harsh, oppressive or unfair dis-
missal, the Commission may—

(a) order the payment to the claimant of any
amount to which the claimant is entitled;

(b) order the employer to reinstate or re-employ a
claimant who has been harshly, oppressively
or unfairly dismissed;

(ba) subject to subsections (1a) and (4), order the
employer to pay compensation to the claim-
ant for loss or injury caused by the dismissal;
and

(c) make any ancillary or incidental order that the
Commission thinks necessary for giving ef-
fect to any order made under this subsection.

(1a) The Commission is not to make an order un-
der subsection (1) (ba) unless it is satisfied that
reinstatement or re-employment of the claim-
ant is impracticable.

Commissioner Beech and the Full Bench construed these
provisions to mean that the Commission must order reinstate-
ment or re-employment under s23A(1)(b) in the sense that the
Commission has no discretion to refuse that remedy unless,
inter alia, reinstatement or re-employment is impracticable
within the meaning of s23(1)(1a). The correctness of that view
was not challenged in the appeal before us. I will therefore
assume (without wishing to be taken as deciding) that there is
no discretion to decline to order reinstatement or
re-employment in a case of unfair dismissal unless one of the
requirements of subs(1a) are satisfied; that is, in this case,
unless the Commission “is satisfied that reinstatement or
re-employment of the claimant is impracticable”.

In ordinary language, the difference between “impossible”
and “impracticable” is that the former is a definite concept,
while the latter is not. As Veale J said in Jayne v National
Coal Board [1963] 2 All ER 220 at 223—

“‘Impracticability’ is a conception different from that of
‘impossibility’; the latter is absolute, the former intro-
duces, at all events, some degree of reason and involves,
at all events, some regard for practice.”

Here we are considering impracticability in the context of
reinstatement to particular employment. In that context Wilcox
J said in Nicolson v Heaven & Earth Gallery Pty Ltd (1994)
126 ALR 233 at 244—

“The word ‘impracticable’ requires and permits the court
to take into account all the circumstances of the case, re-
lating to both the employer and employee, and to evaluate
the practicability of a reinstatement order in a
commonsense way. If a reinstatement order is likely to
impose unacceptable problems or embarrassments, or
seriously affect productivity, or harmony within the em-
ployer’s business, it may be ‘impracticable’ to order
reinstatement, notwithstanding that the job remains avail-
able.”

No doubt with that statement in mind, the learned president
of the Full Bench in considering the practicability of a rein-
statement order in relation to Mr Gilmore said—

“I agree that, in deciding whether it is impracticable to
order an employer to reinstate a dismissed employee, the
Commission should take into account all of the circum-
stances of the case and evaluate the practicability in a
commonsense way, having regard to s26(1)(a) and
s26(1)(c) of the Act in particular.
The Commission must, however, remember that reinstate-
ment is required if it can be done. In cases of true
redundancy by their very nature, it will be impossible to
order that a person be reinstated in the position which he
or she occupied because that position would have been
abolished. Something like that will, however, be possible
where a person made redundant was wrongly or unfairly
selected for redundancy. This case is an unusual case
where only one employee was said to have been made
redundant.
On the evidence, his position was plainly abolished and
its functions allocated to the positions occupied by Mr
Trestrail, Ms Heather Smith, Mr Mackay and Ms Rowena
Stock. The evidence, as accepted, was that those func-
tions are now being performed more efficiently.
Further, the evidence was, as the Commission at first in-
stance accepted, that there was a necessity to reduce costs
and this had been achieved. There was, too, uncontro-
verted evidence which the Commission accepted that the
current arrangement was more efficient from a financial
point of view, but also operated without the day to day
problems which were experienced when Mr Gilmore per-
formed these functions.
It was open to the Commissioner, too, to find on the evi-
dence that notwithstanding that Mr Gilmore claimed that
the company had 100 stores with approximately 1000
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employees and the scale of the operation was sufficient
to find employment for him in, to conclude (sic) that
re-employment was still impracticable. The Commission
held that in the circumstances of the case it was not per-
suaded that the mere size of the company’s operations
was ‘a complete answer’ to impracticability.

Mr Gilmore, as the Commission found, was not able to
identify one available position in which he could be em-
ployed. I do not read that as thrusting an onus on Mr
Gilmore to identify a position, but merely to make the
observation that Mr Gilmore, who claimed that there was
a position for him in the organisation, was unable to iden-
tify the existence of one.

In any event, if this were a true and genuine redundancy,
as the Commission at first instance found, then Mr
Gilmore was really faced with the task of establishing
that someone else should be made redundant instead of
him (see Gromark Packaging v FMWU 73 WAIG 220
(IAC)). He did not. Further, the Commission accepted
the evidence that Mr Gilmore’s character made it diffi-
cult to find an alternative position for him. The
Commission did so for the reasons set out (see pages 21-
22 (AB)) and quoted above.

Therefore, the Commission was entitled to do and gave
weight to the evidence that it would be very difficult to
know where to place Mr Gilmore (see page 699 (TFI)).
Indeed it was quite clear on the evidence that that had
been the case for some time.

The Commission, having preferred the evidence of Mr
Boskell, amongst others, accepted that it would be diffi-
cult to know where to place Mr Gilmore (see page 699
(TFI)) (see his findings generally at pages 20-22 (AB)
also).

There was no doubt on the evidence which the Commis-
sioner accepted from Mr Mackay, Mr Trestrail, Mr
Boskell, Mr Danny Breckler, Mr Freedman, Mr Rhine,
Mr Rosenwax and others, that were Mr Gilmore to be
reinstated, there would be unacceptable problems and
embarrassments. Such an order would also seriously af-
fect the productivity or harmony of the company. The
effect would plainly be more than inconvenient or diffi-
cult. Indeed, there would be a continuation of the
unsatisfactory state of affairs which pre-existed the ter-
mination of Mr Gilmore’s employment.

There was ample evidence to conclude, as the Commis-
sion at first instance did, that a re-employment order was
not feasible and that in fact, impracticable. That conclu-
sion was open, having regard to the evidence and to the
application of s26(1)(a) and s26(1)(c) of the Act.”

In my opinion, the passages quoted above reflect a correct
view of the legal signification of the word “impracticable” in
the subsection and I am not persuaded that the evaluation by
the Full Bench of the issue of impracticability contains any
error of law.

Mr Penglis criticised the emphasis that seems to have been
placed below on the evidence led to support the proposition
that Mr Gilmore was generally unsuitable for employment
within the employer’s organisation, by reason of his personal
characteristics and his difficulty in maintaining harmonious
relations with fellow employees. In essence, Mr Penglis’ sub-
mission was that these matters do not go to impracticability
or, at any rate, were not relevant to the question of impractica-
bility in the particular circumstances of this case. The
Commissioner’s finding as to impracticability was based in
part upon conclusions reached, after a consideration of a large
body of evidence, that Mr Gilmore was difficult to work with,
difficult to deal with, was generally not prepared to take ad-
vice and tended to upset and alienate fellow employees. He
was therefore “difficult” to redeploy within the organisation,
large though the organisation was. However, I do not consider
the Commissioner or the Full Bench are to be taken as deter-
mining that these matters were the only matters to be considered
or that they were conclusive of the issue of impracticability.
Read as a whole, the reasons of Commissioner Beech and the
learned President show that the matters personal to Mr Gilmore
were simply some of the circumstances which they took into

account in evaluating the practicability of his reinstatement. I
think it was proper for them to do so, although I think in the
circumstances of this particular case it was hardly necessary
for them to do so. It was accepted on both sides that the em-
ployer carries the onus of establishing that reinstatement or
re-employment is impracticable. Where an employee is em-
ployed to occupy a position within an organisation which is a
special and unique position in the sense that there is no other
similar position within the organisation, proof that the posi-
tion has been abolished, and therefore that employment in that
position is no longer available, is at least prima facie proof
that reinstatement or re-employment is impracticable. It would
then be for the employee to displace that prima facie conclu-
sion if he or she could. This is not to reverse the onus of proof,
but merely to recognise that once the onus of proof which is
upon the employer has been discharged by proof that the posi-
tion previously occupied by the dismissed claimant is redundant
and no longer exists, the finding will be in favour of the em-
ployer on the issue of impracticability of reinstatement and
re-employment unless the employee is able to lead some evi-
dence capable of rebutting the prima facie conclusion. In the
absence of any such evidence, that is, in the absence of any
evidence that, for example, there was an availability of other
employment for the particular claimant within the employer’s
organisation, it would be open to the Commission to find that
reinstatement and re-employment was impracticable. That was
the position here.

I turn now to the balance of the appeal by the employer.
Having decided that it was impracticable to order that Mr
Gilmore be reinstated or re-employed, Commissioner Beech
considered the question of compensation under s23A(1)(ba).
He ordered the employer to pay compensation to Mr Gilmore
“for loss or injury caused by the dismissal” in an amount
equivalent to two months’ salary. That order was upheld by
the Full Bench. Mr Nisbet QC, senior counsel for the em-
ployer, submitted that no order for compensation should have
been made. The basis of this submission was that at the time
of his dismissal, Mr Gilmore was given a cheque for
$92,160.92. As appears from exhibit 25, this sum included 12
months’ net after tax salary, plus a payment to cover the amount
of an “annual leave entitlement”. Mr Nisbet QC submitted
that this represented a very generous overpayment of salary in
lieu of notice, which more than adequately compensated Mr
Gilmore for any loss or injury caused by the dismissal. Fur-
thermore, he submitted, the order was in excess of jurisdiction
by reason of the fact that it is provided in s23A(4) that “the
amount ordered to be paid under subs(1)(ba) ... is not to ex-
ceed 6 months’ remuneration of the claimant ... “.

Dealing with the second submission first, I am not persuaded
that the order made by Commissioner Beech was made in ex-
cess of jurisdiction. The amount ordered to be paid did not
“exceed 6 months’ remuneration of the claimant” and could
not be made to do so by notionally adding it to the amount of
the termination pay made voluntarily by the employer.

The primary submission made on behalf of the employer
was that as the payment by the employer had fully compen-
sated Mr Gilmore for any loss or injury caused by the dismissal,
there was simply no proper basis for the Commission to make
a compensation order. Putting that another way, the employ-
er’s voluntary payment of what amounted to 12 months’ salary
in lieu of notice removed the basis for any proper conclusion
that Mr Gilmore had suffered loss or injury.

I am not persuaded that there has been any error of law.
Commissioner Beech and the Full Bench expressly adverted
to the payment made by the employer and expressly acknowl-
edged that it was a circumstance to be taken into account in
the exercise of discretion whether to make an order for com-
pensation under the subsection. It is clear that the power to
make an order under the subsection was not precluded by the
events which had happened. The fact that an employer has
made a generous termination payment does not preclude the
Commission exercising its discretion under the subsection to
make an award of compensation for loss or injury in a case
where the dismissal was unfair. Hence, the discretion to make
an order remained and it is a very wide discretion. I am not
persuaded that it is shown to have miscarried merely because
a large termination payment had already been made by the
employer. Whilst that payment may have been sufficient to
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satisfy Mr Gilmore’s common law entitlement, had he been
able to show that he was wrongfully dismissed, that does not
mean that nothing is left on which to properly exercise a
discretion to order compensation under the subsection. Any-
way, it seems to me that the question whether an employee
who has been unfairly dismissed or whose dismissal has been
effected in a harsh and oppressive manner has been fully com-
pensated for all of his loss and injury caused by the dismissal
is a matter of assessment and therefore entirely a question of
fact. I think it was open to the Commission to find that, not-
withstanding the payment made by the employer, Mr Gilmore
had suffered loss and injury.

I would dismiss these appeals.

In Mr Gilmore’s appeal, Mr Penglis sought leave to adduce
fresh evidence relating to the issue of impracticability of rein-
statement. The application was not pressed, but I would
formally state that in my opinion it cannot be allowed. The
problem with it is that the additional material sought to be
adduced goes simply to the factual basis upon which the find-
ings as to the true reason for dismissal and as to the
impracticability of redeployment were made. To receive the
additional material now could not affect the question whether
there was an error of law below. Therefore, even if it is mate-
rial that might have led the Commissioner to a different
conclusion on the factual issues mentioned, I am not persuaded
that the material, if received now, could provide the basis for a
conclusion that there was an error of law by the Commissioner
or the Full Bench.

WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.

Industrial Relations Act 1979.

Appeal No. 22 of 1996.

IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations

Commission in Matter Numbered 706 of 1996 dated the 8th
day of November 1996.

B E T W E E N

FDR PTY LTD
Appellant

and

JACOB GILMORE
Respondent.

BEFORE—

JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE FRANKLYN
JUSTICE ANDERSON.

25 March 1998.

Order.
HAVING heard Mr P M Nisbet QC and Mr D H Solomon (of
Counsel) for the Appellant, and Mr S Penglis (of Counsel) for
the respondent, THE COURT HEREBY ORDERS that the
appeal be dismissed.

(Sgd.) J.A. SPURLING,
[L.S.] Clerk of the Court.

WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.

Industrial Relations Act 1979.

Appeal No. 23 of 1996.

IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations

Commission in Matter Numbered 496 of 1996 dated the 8th
day of November 1996.

B E T W E E N

Jacob Gilmore
Appellant

and

Cecil Bros, FDR Pty Ltd and Cecil Bros Pty Ltd
Respondents.

BEFORE—

JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE FRANKLYN
JUSTICE ANDERSON.

    25 March 1998.

Order.
HAVING heard Mr S Penglis (of Counsel) for the appellant,
and Mr P M Nisbet QC and Mr D H Solomon (of Counsel) for
the respondents, THE COURT HEREBY ORDERS that the
appeal be dismissed.

(Sgd.) J.A. SPURLING,
[L.S.] Clerk of the Court.

FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Wendy Ann Farrell
(Appellant)

and

Harlem Enterprises Pty Ltd ACN 064 730 187 trading as
Ace Rent A Car.

(Respondent)
No. 1883 of 1997.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER A R BEECH.
COMMISSIONER P E SCOTT.

11 March 1998.
Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal brought by the appellant
under s.49 of the Industrial Relations Act 1979 (as
amended)(hereinafter called “the Act”) against the decision of
the Commissioner at first instance, whereby she dismissed an
application made by Ms Farrell.

GROUNDS OF APPEAL
The appellant, Ms Wendy Ann Farrell, now appeals against

that decision, on the following grounds—
“1 . This schedule is to be read in conjunction with Form

7 Notice of Appeal to the Full Bench no. 1883 of
1997.

2. The Appellant wishes to appeal the whole of the de-
cision of the Commission in respect to matter no.
1603/1996, dated 24 September 1997, handed down
by Dr Commissioner SA Cawley.
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3. The relief sought in this application by the Appel-
lant, pursuant to S49(5)(g) and (c) of the Act, is a
substitute order that—

i) the Order of the Commission in respect to
matter no. 1603/96 handed down on the 24th
day of September 1997 be quashed;

ii) that the substitute orders be worded in terms
listed below—

a) the Applicant was unfairly dismissed
by the Respondent, on or about 20th
day of September 1996;

b) that reinstatement is impractical;
c) the Respondent pay to the Applicant

within 14 days of the Order, an amount
equal to six months compensation.

4. The learned Commissioner has erred based upon the
weight of the evidence, in her Reasons for Decision,
when she stated that the applicant was not an em-
ployee, particularly when considering—

i) the learned Commissioner’s reasons on this
subject given on page 6 of the Reasons for
Decision;

ii) the employee status was not challenged by the
Respondent at all

iii) Section 7 “industrial matter”, “employee” and
“employer” definitions should then apply to
the Applicant (Refer to page 32 of the Tran-
script).

iv) The learned Commissioner has not correctly
applied the control tests, in response to the
actual control of Mr Hadden, for the Respond-
ent, had over the overall running of the
business.

v) The Applicant’s hours of duties were not “up
to the Applicant” (refer to page 5 of the Rea-
sons for Decision”), as indicated, but varied
depending on the need to assist or relieve cur-
rent staff.

vi) For the latter part of the employment relation-
ship, the Applicant ceased to be a director of
the company.

5. The Learned Commissioner erred in fact after con-
sidering the evidence, and upon the weight of
evidence, when ruling that the Applicant, by repay-
ing herself a cheque of $ 18000.00—

i) did not frustrate her contract of employment
(page 6 of the Reasons for Decision)

ii) did not take into consideration the threats given
by Mr Hadden for the Respondent to withdraw
the Applicant’s rights to sign cheques (refer to
page 103 of the Transcript of Proceedings)

iii) did not take into consideration the fact that the
Applicant was simply trying to ensure that a
personal loan of $ 18000.00 which she had
made to the company, was paid back to her
(refer to Pages 62-63 of the Transcript of Pro-
ceedings)

iv) the matter of the Applicant not having author-
ity to withdraw the $18000.00 cheque had
already been a subject of an unsuccessful case
against the Applicant by the Respondent in the
Local Court at Perth (refer to page 60 of the
Transcript of Proceedings)

v) Mr Nicholson in his evidence, was not a party
to the management’s decision to withdraw the
cheque authority

vi) Mr Nicholson was not in a position to give an
opinion on whether the cheque withdrawing
authority being withdrawn, was not any fac-
tor which effected the Applicant’s position, as
on his own evidence, he was Mrs Farrell’s su-
pervisor (refer to page 6 of the Reasons for
Decision).

vii) the Learned Commissioner in her reasons for
decision placed too much weight on the

$18000.00 cheque transaction, yet at the hear-
ing, refused to deem as relevant documentary
evidence from the Australian Securities Com-
mission, which would have placed the
transaction in its correct context, despite be-
ing offered the documentation (Refer to page
63 of the Transcript of Proceedings).

6. The learned Commissioner has erred in both fact and
law, based upon the weight of the evidence, when
she ruled that the Applicant was not constructively
dismissed, particularly after considering—

i) that the Applicant’s arguments were effectively
contradicted by Mr Nicholson and Mrs Stewart
(Refer to page 6 of the Reasons for Decision)

ii) the reasons for the Applicant resigning her
position (refer to page 7 of the Reasons for
Decision)

iii) in pages 28-43 of the Transcript of Proceed-
ings, the evidence of Mrs CA Stewart did not
make any specific comments on the Appli-
cant’s claim of being constructively dismissed,
contrary to the ruling given by the Learned
Commissioner (see pages 6-7 of the Reasons
for Decision).”

NEW EVIDENCE
The appellant, Ms Farrell, who appeared in person, sought

to adduce evidence which was not adduced at first instance.
She also sought and obtained leave to amend the Grounds of
Appeal herein, to allege that—

“The Commission erred by failing to admit in evidence
those documents which appear in copy form (see pages
45—82 of the Appeal Book (hereinafter referred to as
“AB”)), which were marked for identification but not
admitted into evidence by the Commissioner.”

The Grounds of Appeal were therefore amended to include
paragraphs 23 to 31 (AB 42-43) inclusive as Grounds 7 (i) to
(ix) inclusive. It was conceded by the respondent, for the pur-
poses of the appeal, that Ms Farrell was an employee, so the
ground of appeal relevant to that question fell away. That
ground was Ground 4.

That Ms Farrell was an employee was conceded by the agent
for the respondent at first instance, and, although the Com-
missioner had some doubts that Ms Farrell was an employee,
which she expressed, she accepted the concession. There was
also an attempt to have admitted evidence which was said to
have been given in other proceedings, the import of which
seemed to be that a witness had received or was to receive
money from Mr Hadden in relation to evidence given in those
proceedings.

BACKGROUND
The application at first instance was amended on a number

of occasions which are referred to by the Commissioner at
first instance (AB 29-32). The parties then agreed, according
to the Commissioner’s observations, that the questions to be
decided were whether there was a dismissal of Ms Farrell and
if so, whether it was unfair, and whether or not any contrac-
tual benefits claimed (and within jurisdiction) were due.

Ms Farrell was employed by the respondent company, which,
at the material time, operated a rental car business at premises
in Perth and in Redcliffe.

The Commission heard evidence from Mr Nigel Nicholson,
Operations Manager in the respondent’s business, and Mrs
Carol Ann Stewart, Manager of the respondent’s Perth office,
witnesses called at first instance on behalf of Ms Farrell. Mr
Phillip Francis Hadden also gave evidence, but did so on be-
half of the respondent. Mr Hadden was apparently the sole
director of the respondent company and also of a travel com-
pany called “Rama West Pty Ltd” trading as a tour operator,
but it would seem that the latter was usually run separately
from the business trading as “Ace Rent a Car”.

In 1990, Ms Farrell became Mr Hadden’s wife, and from
1994 to 1996, was a director of the respondent company. Ms
Farrell was also a part-time employee of the company, but
ceased to be a director in or about February 1996. She usually
worked in the Perth office.
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Ms Farrell’s salary was $40,000 per annum, payable monthly.
There were no prescribed hours, and she effectively worked
on a needs basis, which was largely a matter for her judge-
ment. The remuneration rate did not alter in relation to hours
worked and the days she worked were up to her.

The Commission was of the opinion, having regard to the
usual control test, that the applicant was not engaged in a con-
tract of service with the respondent at all, and the fact that her
name appeared on the payroll was not conclusive of the ques-
tion as to whether or not there was an employee/employer
relationship. However, having regard to the respondent’s con-
cession at the beginning of the hearing, the Commissioner took
the matter no further at that point.

A substantial question arose as to whether there was a dis-
missal.

There was a substantial background in evidence of matri-
monial disputation between Ms Farrell and Mr Hadden. If there
was no dismissal, then there was no jurisdiction in the Com-
mission.

Ms Farrell’s evidence was that she was subject to constant
pressure from phone calls to her work from Mr Hadden, that
her duties were changed peremptorily and authority to sign
cheques was abruptly withdrawn, making it impossible for her
to carry out her usual work.

A great deal turned on two cheques which Ms Farrell drew
on the company’s account in the total sum of $18,000. As a
result, she was forced to leave her employment, which she
did, on 20 September 1996. This was contradicted by Mr
Hadden and was, according to the Commissioner, not corrobo-
rated by Mrs Stewart; similarly with Mr Nicholson. On or
about 20 September 1996, Ms Farrell ceased employment with
the respondent company, except when she returned voluntar-
ily to assist Mr Nicholson on a couple of occasions in or about
October 1996.

FINDINGS

The Commission found as follows—

1. That Ms Farrell effectively resigned from working
in the respondent’s business on 20 September
1997(sic).

2. That the decision to resign was a culmination of Ms
Farrell’s consideration of the poor state of relations
between her and Mr Hadden, of which the drawing
of two cheques mentioned in evidence and the man-
ner of it, was a symptom of the poor relations.

3. That the withdrawal of the authority for Ms Farrell
to sign cheques was not an unreasonable action by
the respondent, given that Ms Farrell knew of the
overdraft situation and disregarded possible delete-
rious effects.

4. That the evidence, including that of Mrs Stewart,
did not support Ms Farrell’s contention that, by the
respondent’s actions, through Mr Hadden, the re-
spondent forced her resignation.

5. That, even if there were a contract of service between
Ms Farrell and respondent, which the Commission
found was questionable, Ms Farrell had not made
out her claim that she was constructively dismissed.

6. That there not having been a dismissal, the claim for
“unfairness” could not proceed.

7. That, as to the claim for contractual benefits for time
worked, there was evidence that Ms Farrell had
agreed with Mr Hadden that the regular payment for
the period in question would be diverted to other
mutual ends, given the financial circumstances. How-
ever, this was not really dealt with by Ms Farrell and
effectively, this part of the claim was not pursued
with any vigour and was not made out.

8. That the evidence did not support Ms Farrell’s claim
that she gave notice on 20 September to expire on 20
October and that, to all intents and purposes, her re-
lationship with the respondent ended when she left
on 20 September 1997(sic). Accordingly the claim
for contractual benefits was not made out.

CONCLUSIONS AND ISSUES
This appeal turned substantially upon a complaint that the

Commission found that there was no jurisdiction because there
was no dismissal of Ms Farrell.

There was, of course, the added ground which went to the
Commission’s decision not to admit certain documents.

There was evidence covering the relationship between Mr
Hadden and Ms Farrell. On and off, there seem to have been
difficulties in the matrimonial relationship between the two.
There were also differences between them too, over matters at
work. According to Ms Farrell, this went as far back as 1989.
In 1996, the differences between them increased. There was,
for example, a difference of opinion over Mr Malcolm Purnell,
an employee, who did leave the respondent’s employment.

In February 1996, Ms Farrell resigned as a managing direc-
tor of the respondent. Matrimonial differences between Mr
Hadden and Ms Farrell became so great and the disputations
between them at home became so great that as from August, at
least according to Ms Farrell, they lived in a state of separa-
tion in the matrimonial home. This ill-feeling, on all of the
evidence, carried over to some extent into the workplace where
telephone conversations as to their differences were not an
infrequent occurrence. Ms Farrell complained in evidence that
Mr Hadden made frequent telephone calls to her and wrote
numerous letters.

In August and September 1996, some of the disputation was
directed to financial and property matters. There was a sub-
stantial mortgage over the matrimonial home. There were loans
made from Ms Farrell and her daughter to the respondent with
repayments thereof to be made, although it is not clear how
and when the monies were to be repaid or what, if any, repay-
ments were due in August-September 1996.

It is clear from the evidence of all of the witnesses, espe-
cially that of Mr Nicholson and Mrs Stewart, that the ill-feeling
between Ms Farrell and Mr Hadden was obvious at work.

There was some suggestion that some work, such as draw-
ing up rosters was taken from Ms Farrell. However, there was
evidence from Mr Hadden that that was not the case.

The main part of Ms Farrell’s work was concerned with bank
reconciliation, bookkeeping, paying accounts and she had the
right to sign cheques. This continued even after she was not a
director and related to her employment. Mrs Stewart, Mr
Nicholson and Mr Hadden were also authorised to sign cheques
on the respondent company’s account or accounts.

In the midst of the matrimonial disputation, Ms Farrell drew
two cheques, out of sequence; one for $5,000 in repayment of
a loan by her daughter, Emma, to the respondent, and one for
$13,000 said to be a repayment of the amount of a loan by Ms
Farrell to the respondent. That this occurred was not in dis-
pute. That Ms Farrell did not do so with the knowledge or
consent of her employer, the respondent, was also clear. That
she did not tell anyone that she had done so, except Mrs Stewart
in September 1996, was also not in dispute. It was then that
she told Mrs Stewart, who was very concerned and informed
Mr Nicholson and Mr Hadden.

However, I will turn to those events in more detail later.
On 15 September 1996 (AB 23), Mr Hadden wrote to Ms

Farrell about their differences, and matters of finance includ-
ing the mortgage over the house. This letter was referred to
both in evidence at first instance and in submissions upon this
appeal.

He complained inter alia that Ms Farrell continued to “hap-
pily write cheques from the business for the house”. He also
referred to a cash flow problem with the respondent. He sug-
gested a number of remedies and made a number of allegations.
Indeed, he threatened to obtain a restraining order against her
because of her conduct, about which he made allegations. His
major proposal was that the house be sold. He suggested that
there would then be enough money to build a good house for
each of them “in a reasonable suburb of our choice”.

He then asked for her decision “by 8 am Monday”, observ-
ing further, “Alternatively I will send a fax to the bank and
delete your signature from the cheques, and stop paying the
mortgage forthwith”.

On 16 September 1996 (AB 25) he wrote to Ms Farrell a
handwritten note, in which he said that he had not heard from
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her and reiterated that he would have to take certain steps, if
he did not hear from her by 10 am on 16 September 1996.

A fair reading of these letters reveals that they did not relate
to Ms Farrell’s employment but to property matters and the
matrimonial and financial relationship between Mr Hadden
and Ms Farrell.

Notwithstanding Ms Farrell’s submissions to the contrary,
the threat to withdraw her right to sign cheques referred to in
the letter of 15 September 1996, clearly related to matrimo-
nial financial matters and not to her employment. Further, that
threat was linked to a requirement to agree to the sale of the
matrimonial home.

Mrs Stewart, who was very concerned about her knowledge
that Ms Farrell had drawn those cheques, rang Ms Farrell and
told her that she would have to tell Mr Hadden about the two
cheques which Ms Farrell had drawn. Mrs Stewart did, on
Friday, 20 September 1996.

On or about 17 September 1996, as a result of the drawing
of the cheques which was not in dispute, the respondent’s ac-
count was overdrawn $13,000 beyond its limit of $263,000.
Difficulties arose with the bank as a result, it was open to find.

As a result, Mr Hadden and Mr Nicholson discussed the
matter and agreed that the authority to sign cheques on the
respondent’s account should be revoked, and it was.

Ms Farrell was so informed.
On 21 September 1996 (AB 26-27), Mr Hadden wrote to

Ms Farrell, alleging that her action in drawing the cheques
constituted a breach of trust by a trusted employee, complain-
ing that the business was placed in jeopardy by her action and
alleging misconduct and possibly fraud.

Ms Farrell submitted to the Full Bench and gave evidence,
at first instance, that the withdrawal of her authority to sign
cheques constituted harassment of her and inhibited her in her
employment. Further, she submitted that it was part of the
conduct of Mr Hadden which forced her to leave her employ-
ment against her will.

However, the evidence of Mr Nicholson and Mr Hadden
was that there was nothing to stop her writing cheques and
having other persons sign them, as other employees did.

Her assertion that the conduct of Mr Hadden forced her to
leave, was not borne out by Mr Nicholson, her own witness,
who said in evidence that she had said that she would have to
leave sooner or later and if she did, that would enable Caroline
Stewart to remain in employment. (That was said in the con-
text of Mrs Stewart’s fear of repercussions because Ms Farrell
had informed her that she, Ms Farrell, had drawn cheques for
$18,000.) That is corroborated by Ms Farrell’s own evidence
in cross-examination as follows (see Transcript at first instance
(hereinafter referred to as “TFI”) at page 98)—

“Q. And you said you were leaving?
A. I said—I explained that Carol—Mr Nicholson was

actually in the Perth office and he said, “Yeah, Carol
was in a right state”, and I said, “Look”. I said “That’s
why I’m saying that I’ll resign”, and I said, “And so
that Carol isn’t in a funny position, I’ll offer to come
in when the staff aren’t there and get you sorted and
everything else...””

She had inadvertently told Mrs Stewart that she had written
two cheques in the company to pay out her loan with the com-
pany because Mr Hadden was threatening to withdraw her
signature at the bank.

There was also evidence from Mr Nicholson and Mr Hadden
that they did not want her to leave her employment. That they
spoke truthfully when they said so was not accepted by Ms
Farrell.

It seems to me that that evidence is clear. The pressure ex-
erted on Ms Farrell arose primarily from the matrimonial
difficulties that she and Mr Hadden were having. It was not
exerted upon her in her position as an employee.

On her own evidence, she left so that Mrs Stewart would
not be in difficulty, because of her knowledge of the cheques
being drawn. As to the alleged pressure constituted by Ms
Farrell not having authority to draw the cheques, it was open
to the Commissioner to find that she had no authority as an
employee to draw the cheques which she did. In any event, it
was open to the Commissioner to find that the respondent had

acted correctly and in its own proper interests in withholding
the authority to sign cheques from an employee who had mis-
used that authority for private purposes, and caused harm to
the company financially.

The Commissioner was correct in finding that the discomfi-
ture caused to other employees in the workplace by the tensions
between Ms Farrell and Mr Hadden was not evidence of har-
assment. The Commissioner accepted, as she was entitled to
do, having observed the witnesses, that, inter alia, Mr Hadden
and Mr Nicholson did not want Ms Farrell to leave the em-
ployment of the respondent.

Such evidence, if accepted, did not, as the Commissioner
found, support Ms Farrell’s assertions as to constructive de-
sertion.

Ms Farrell did, as the evidence which I have outlined above
entitled the Commissioner to find, resign on 20 September
1996. The decision to resign, it was open to find, was a culmi-
nation of the poor relationship between Ms Farrell and Mr
Hadden as the evidence revealed and as the Commissioner
found.

However, on her own evidence, Ms Farrell was attempting,
by her resignation, to shield Mrs Stewart from the blame for
knowledge of the drawing of the cheques. It was open to the
Commission to find that such provided a significant reason
for Ms Farrell’s decision. It was open to the Commission to
find that her resignation followed an action by her, as an em-
ployee, which was a breach of duty, and that the withdrawal of
the authority for Ms Farrell to sign cheques was not unreason-
able and, indeed, a proper protective measure taken on its behalf
by the respondent employer company. Indeed, it was open to
find that it was necessary. The evidence does not, as the Com-
missioner found, support Ms Farrell’s case that the respondent,
through Mr Hadden, forced her to terminate her employment.
Indeed, her own evidence in cross-examination negates such a
finding.

There is nothing which would suggest that the Full Bench
should overturn the Commissioner’s decision because of any
misuse by her of her advantage in seeing the witnesses, in
terms of the principle expressed in Devries and Another v
Australian National Railways Commission and Another [1992-
1993] 177 CLR 472(HC). In that case, the majority held that a
finding of fact by a trial judge based on the credibility of a
witness is not to be set aside because an appellate court thinks
that the probabilities of the case are against—even strongly
against—that finding. If the finding depends to any substan-
tial degree on the credibility of the witness, the finding must
stand unless it can be shown that the judge has failed to use, or
palpably misuse, his/her advantage, or has acted on evidence
which was inconsistent with facts incontrovertibly established
by the evidence, or which was glaringly improbable.

Further, the principle in Abalos v Australian Postal Com-
mission [1990] 171 CLR 167 (HC), was applicable, namely—

“Where a trial judge has made a finding of fact contrary
to the evidence of a witness but has made no reference to
the evidence, an appellate court cannot act on that evi-
dence to reverse the finding unless it is satisfied that any
advantage enjoyed by the trial judge by reason of having
seen and heard the witnesses could not be sufficient to
explain or justify the trial judge’s conclusions.”

It was open to the Commissioner to find that Ms Farrell did
not involuntarily resign, and that her employment was not ter-
minated. The resignation, it was open to find, was not
involuntary (see Attorney General of WA v WA Prison Offic-
ers’ Union of Workers 75 WAIG 3166 (IAC) and Swan Yacht
Club (Inc) v Bramwell 78 WAIG 579 at 583-584 (FB).

This was, on the evidence, not a situation where Ms Farrell
was given no option but to leave. It was open to find that she
was not pushed but that she jumped. It was open to find that
the conduct of the employer was not such as to compel her to
resign. The ill-feeling between her and Mr Hadden and the
disputation which occurred in relation to their matrimonial
situation and their matrimonial financial affairs could not be
attributed at all to the respondent employer company.

It was open to the Commissioner, for those reasons, to make
the findings which I have listed here. In particular, it was open
to the Commissioner to find that there was no dismissal and
therefore no jurisdiction to make any orders.
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DOCUMENTARY EVIDENCE AND NEW EVIDENCE
As to the evidence not admitted, I am not persuaded that it

was at all material. There was an arrangement and evidence of
other litigation between Mr Hadden and Ms Farrell.

Further, I cannot see how evidence in other proceedings that
Mr Hadden was said to have paid a witness in those proceed-
ings at first instance could have any force, in the light of Ms
Farrell’s own evidence and the undisputed facts.

I am not persuaded that it should be admitted or that any of
the evidence not admitted was material, or that its non-admis-
sion would at all have altered the result. Some of the material,
if it were relevant, would seem to relate to cross-examination.
I am not even persuaded, apart from the financial statements,
that the evidence was at all relevant.

No ground of appeal has been made out. I would dismiss the
appeal.

COMMISSIONER BEECH: I have read the Reasons for
Decision of His Honour the President. I agree and have noth-
ing to add.

COMMISSIONER SCOTT: I have had the benefit of read-
ing the reasons for decision of His Honour, the President. I
agree with those reasons and have nothing to add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly.
APPEARANCES: Ms W A Farrell in person on her own

behalf as appellant.
Mr J Beedham, as agent, on behalf of the respondent.
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Order.

THIS matter having come on for hearing before the Full Bench
on the 16th day of February 1998, and having heard Ms W A
Farrell on her own behalf as appellant and Mr J Beedham, as
agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 11th day of March 1998 wherein it was
found that the appeal should be dismissed, it is this day, the
11th day of March 1998, ordered that appeal No 1883 of 1997
be and is hereby dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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and
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CHIEF COMMISSIONER W.S. COLEMAN

COMMISSIONER C.B. PARKS.

18 March 1998.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal brought under s.49 of
the Industrial Relations Act 1979 (as amended) (hereinafter
called “the Act”) against the whole of the decision of the Com-
mission constituted by a single Commissioner on 5 November
1997, in application No 502 of 1997, having declared that “the
Applicant (the appellant herein) was unfairly dismissed, that
it was impracticable to reinstate her, and that the Respondent
pay to her compensation in the sum of $1,400 gross”.

It is against that decision that the appellant, Ms Jennifer Kaye
Manning, now appeals.

GROUNDS OF APPEAL
Without objection on the hearing of the appeal, the grounds

of appeal were amended by leave. They read, as a result, as
follows—

“(1) Senior Commissioner Fielding erred in law and in
fact in awarding $1,400.00 as compensation for the
appellant’s dismissal. This resulted in a miscarriage
of justice by

(i) Giving undue weight to the appellant’s entry
in her diary;

(ii) Concluding that the future prospects of em-
ployment with the respondent were limited
mainly based on the existence of her diary
entry;

(iii) failing to take into account other factors in
assessing compensation.

Orders Sought
(2) The Appellant seeks an order from the Full Bench

that the Appeal be upheld and that the Appellant be
awarded

1. the maximum compensation pursuant to sec-
tion 23A, ie six months wages (26 weeks @
$341.40 = $8,887.60); or

2. an amount for lost entitlements from the date
of dismissal 17 February 1997 to the end of
July 1997 (the date on which the appellant had
intended to commence materninty(sic) leave
ie 24 weeks @ $341.40 per week =
$8,8194.44); or

3. alternatively, the Appellant seeks an order from
the Full Bench that the Appeal be upheld and
that this matter be referred back to Senior
Commissioner Fielding for a reassessment of
the amount of compensation to which the Ap-
pellant is entitled.”

BACKGROUND
Ms Manning, as applicant, brought an application pursuant

to s.29(1)(b)(i) of the Act whereby the applicant sought relief
for what she alleged was an unfair dismissal from her former
employment with the respondent.

She was employed as a veterinary nurse by the respondent,
which is a veterinary practice conducted principally, at least,
by Dr. Frederick McKenzie, a veterinary surgeon, although
she had no qualification as such. She was employed from 14
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November 1991 until 17 February 1997, a period of five years
and about three months.

Late in 1996, as a result of the advice of a Mr Robert Chivers,
some serious changes in policies and procedures were imple-
mented in the practice.

On or about 13 February 1997, she was admonished by the
respondent’s “principal”, Dr Frederick McKenzie (see his let-
ter on page 278 of the Appeal Book (hereinafter referred to as
“AB”)). This upset her, and, as a result of this, she sought
medical advice. She was advised to take the 14th and 15th
days of February 1997, the next two days, off. She returned to
work on Monday, 17 February 1997 and, on that day, she was
dismissed, being paid two weeks’ salary in lieu of notice and
being asked to leave the premises.

The Senior Commissioner did not accept that there was any
conduct on her part subsequent to 13 February 1997, (the day
on which she was verbally, at least, given two weeks to im-
prove her performance, on the basis that at the end of those
two weeks, her performance would be reviewed) which justi-
fied a summary dismissal.

The Senior Commissioner made a number of findings. Sig-
nificantly, he found that the dismissal was justified, but that it
was unfair because, inter alia, there was no conduct subse-
quent to 13 February 1997 which warranted her dismissal. I
should observe that it was inherent in his finding that the dis-
missal was justified that he accepted as valid some or all of
the complaints of Dr McKenzie about Ms Manning’s conduct.

He accepted that she sought medical advice and took sick
leave and that she informed members of staff that she would
be coming into work on Monday, 17 February 1997 and/or
further, that she informed another nurse of the same.

The Senior Commissioner found that her conduct did not
warrant instant or summary dismissal and found, for reasons
expressed at AB 9-10, that the dismissal was unfair. That is a
brief outline of the background.

ISSUES AND CONCLUSIONS
This appeal, however, is against the quantum of compensa-

tion which the Senior Commissioner ordered, namely the sum
of $1,400.00.

THE COMMISSION’S REASONS
The Senior Commissioner observed that the cases make it

clear that, in assessing compensation, the Commission is to
have regard for ongoing employment with the former employer.

The Senior Commissioner then went on to find (AB 10) that
Ms Manning’s future with the respondent was, at best, tenu-
ous. This was based on a number of findings of fact—

(a) That from and after the introduction of the “Chivers
reforms” late in 1996, relations between Ms Man-
ning and the respondent appeared to deteriorate.

(b) That there were a number of meetings in January
and early February 1997 where, on each occasion,
Dr McKenzie complained about Ms Manning’s per-
formance.

(c) That Ms Manning even recorded in her diary after
one such meeting on 15 January 1997 that if Dr
McKenzie was to go about things in the way he had
been, she would be leaving.

The Senior Commissioner said—
“In the circumstances, I consider that to be a good indi-

cation that prospects for ongoing employment were not
good.”

The Senior Commissioner also observed that there was no
evidence to suggest that things improved thereafter. There were,
as he found, two meetings thereafter with the final meeting
with Dr McKenzie causing her distress.

The Senior Commissioner then assessed compensation. First,
he observed that she was entitled to the two weeks trial which
she was promised on 13 February 1997 and for which she had,
in effect, been paid.

Then, for the reasons which I have just outlined, the Senior
Commissioner found that the probabilities were that “for one
reason or another” her employment would not have gone be-
yond a month thereafter. He therefore assessed compensation
to be “in the order of four weeks’ pay, which is approximately
$1,400 gross”.

MATTERS OF LAW AND FACT
This was a discretionary decision as that was defined in

Norbis v Norbis 65 ALR 12 (HC).
The Full Bench, therefore, cannot interfere with the Senior

Commissioner’s decision at first instance and cannot substi-
tute its decision for that of the Commission at first instance
unless the appellant establishes that, on the grounds laid down
in House v The King 55 CLR 499 HC at 505 (see also
Gromark Packaging v FMWU 73 WAIG 220 (IAC)), there
was a miscarriage of the exercise of the discretion at first in-
stance.

The manner of the exercise of the duty of the Commission
in making findings as to loss or injury under s.23A of the Act
and in assessing compensation for such loss or injury under
the same section, and the principles to be applied in so doing,
have been prescribed by Full Benches in Gilmore v Cecil Bros
and Another 76 WAIG 4434 (FB), Capewell v Cadbury
Schweppes Australia Ltd 78 WAIG 299 (FB), Swan Yacht Club
(Inc) v Bramwell 78 WAIG 579 (FB) and Smith v CDM Aus-
tralia Pty Ltd 78 WAIG 307 (FB).

I would, however, observe this. The applicant is bound to
establish his or her loss and/or injury based on the balance of
probabilities. The question of what the loss or the injury is, is
not answered by the exercise of discretion but is a question of
fact or of mixed fact and law. What compensation should be
ordered is a discretionary decision, but the amount of com-
pensation assessed is required to serve the purpose for which
compensation exists, namely to put the employee back in the
situation in which he/she would have been had he/she not been
unfairly dismissed, or put another way, to, as far as possible,
recompense the applicant for the loss or injury which result
from the unfair dismissal.

The Commission must first make findings as to the loss and/
or injury and then assess compensation for that loss or injury.
Insofar as it might be said that in Smith v CDM Australia Pty
Ltd (op cit) at 312-313 and in Burswood Management Lim-
ited v Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch, Union of
Workers (1987) 67 WAIG 1529 at 1531 (FB) there was pre-
scribed or countenanced a mix of the two separate exercises,
then the same cannot, with respect, be said to be the law.

I would also add, of course, that an award of compensation
which does not properly or fairly recompense the applicant
for his/her loss or injury cannot be said to be a sound exercise
of discretion, nor can it be said to be an order made in equity
good conscience and on the substantial merits of the case, and
may well be arbitrary. An arbitrary award is, of course, an
error of law.

I would add that findings of fact made by the Commission
at first instance should not readily be found to be in error,
where the Commission at first instance has had the advantage
of seeing and hearing the witnesses (see Devries and Another
v Australian National Railways Commission and Another
[1992-1993] 177 CLR 472(HC) and the principle contained in
that case, and often cited by the Full Bench).

However, the Full Bench is in as good a position as the Com-
mission at first instance to draw inferences from primary facts
(see Warren v Coombes and Another [1978-1979] 142 CLR
531).

I now turn to some consideration of the main factual mat-
ters.

At AB 270, Ms Manning’s note of 15 January 1997 appears
and reads as follows—

“Big discussion with Fred (Dr McKenzie). Said I was
unhappy with what happened Monday. Didn’t appreciate
being told off I front of junior nurse. Said he was in very
aggresive(sic) mood and therefore was aggressive to me.
If this was the way things were, I’d be leaving.”

On Thursday, 16 January 1997 a note in her diary reads—
“Meeting dog team RHQ. I will announce to rest of

team my resignation to officially finis(sic) at end of month
when do Heineken & Terrier club functions”

In re-examination (AB 101), Ms Manning was referred to
her diary note of 15 January 1997. Ms Manning said that she
was unhappy that Dr McKenzie, because he was in a particu-
larly bad mood on the day, became and was very aggressive.
This referred to what occurred on 13 January. She told Dr
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McKenzie that she felt a bit lost with the changes, that things
were going bad at the clinic and that if this was the way that
“this new vet clinic was going to run, then I wasn’t happy to
be part of it; that I would consider leaving.”

Dr McKenzie told her, she said in evidence, that he would
not like her to leave, that they discuss the issues and that he
had a right to be aggressive and get upset about them which
she “concluded was the case.”

She did not, however, think that she was in trouble by the
day of the conversation and that they had cleared the air over
the issues.

It was for the Senior Commissioner to determine what the
loss and/or injury, if any, was, which Ms Manning had estab-
lished before him on the balance of probabilities. It was not
sought by Ms Manning to establish any injury, particularly
one, caused by humiliation or loss of reputation.

Ms Manning sought to establish loss resulting from the loss
of her employment and consequent loss of income.

The Commission at first instance might be said to have fallen
into the error of “telescoping” the finding of loss into the as-
sessment of compensation, which are, as I have said, separate
exercises. However, Counsel did not urge upon the Full Bench
a finding that there was such an error or that such an error was
fatal to the decision at first instance, although it very well might
be. The Senior Commissioner made a number of relevant find-
ings of fact, relevant to a finding of loss and the assessment of
compensation. Those findings were not disputed.

From those findings, as I infer from his reasons, the Senior
Commissioner drew the inference that it was not more prob-
able than not that Ms Manning would have remained in the
employment of the respondent for more than one month, and
so found.

Accordingly, he assessed compensation at an amount equal
to one month’s (four weeks’) loss of the pay which she would
have received during that month in her employment had she
remained, as I understand his reasons.

There were findings of primary facts which were not chal-
lenged upon appeal. The Senior Commissioner found that the
potential for ongoing employment with the former employer
was tenuous. He based that on a number of findings, which I
have listed above, namely the deterioration in relations be-
tween the parties after the “Chivers reforms” in late 1996, the
number of meetings in January and February 1997 at which
Dr McKenzie complained about Ms Manning’s performance.
Those occurred.

It was clear from the evidence that Ms Manning was upset
by at least some of these meetings. Certainly, Ms Manning
gave evidence that she thought the January meetings had
cleared the air and, as I understood it, that she was not intend-
ing to leave. Her own contemporary notes clearly indicate
otherwise.

The Senior Commissioner also correctly observed that there
was no evidence that things improved after 15 and 16 January
1997. Indeed, it was clearly open to find that they did not and,
as evidenced by the events of 13 February 1997 the relation-
ship between the parties deteriorated. Indeed, Ms Manning
became so distressed that she had two days off work on medi-
cal advice.

It was open to the Senior Commissioner to infer from those
primary facts and find that, on the balance of probabilities, the
applicant at first instance would not have continued beyond
one month in her employment with the respondent.

I would not draw a different inference from the primary facts.
I would add that, because of all those findings of fact, it could
not be correctly found that too much weight was attached to
the diary entries of 15 and 16 January 1997. They were part of
a chain of evidence of strained and deteriorating relations which
gave to a correct finding of fact. Both grounds 1(i) and (ii) are
not made out for that reason.

As to the submission that the Senior Commissioner failed to
take into account in assessing compensation, factors other than
the loss of earnings, I am not persuaded, on the submissions
made to me, that if there were other factors, that any differ-
ence in the quantum of compensation assessed would have
represented a correct exercise of discretion. There may be other

relevant factors; one might be the consideration of compensa-
tion for the loss of an “asset” constituted by the lengthy period
of Ms Manning’s employment.

However, I was not persuaded by the submissions made to
me that the Senior Commissioner’s exercise of discretion in
assessing compensation had miscarried in any way.

I would, therefore, dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN: I have had

the opportunity to read the draft reasons for decision prepared
by His Honour and agree that the appeal should be dismissed.

The appellant has failed to establish that there was an error
of law and fact in awarding compensation of $1400 gross upon
a finding of unfair dismissal by the Commission in the first
instance.

It was open to the Senior Commissioner to conclude that,
having determined that the appellant’s termination of employ-
ment was justified but that summary dismissal was unfair, that
the loss was, in effect, conditioned by the circumstances un-
der which the employment would, in his view, probably have
come to an end.

It was not the entry in the appellant’s diary that established
or limited the extent to which the loss was assessed. That was
merely an observation that concurred with the finding made
that prospects for ongoing employment were not good. The
loss was established primarily by reference to the period that
employment would have continued but for intervention of the
act of summary dismissal. In so assessing the loss, the deter-
mination of the Commission is consistent with what the Full
Bench has set down in Capewell v Cadbury Schweppes Aus-
tralia Ltd(1998) 78 WAIG 299 and Smith v CDM Australia
Pty Ltd(1998) 78 WAIG 307.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and have nothing
further to add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly,
APPEARANCES: Mr J Rosales-Castaneda, (of Counsel),

by leave, on behalf of the appellant.
Mr A J Randles,(of Counsel), by leave, on behalf of the re-

spondent.
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Order.
This matter having come on for hearing before the Full Bench

on the 3rd day of March 1998, and having heard Mr J Rosales-
Castaneda (of Counsel), by leave, on behalf of the appellant
and Mr A J Randles (of Counsel), by leave, on behalf of the
respondent, and the appellant having sought leave to amend
the grounds of appeal and there being no objection by the re-
spondent, it is this day the 18th day of March 1998 ordered
and directed by consent that leave be and is hereby granted to
the appellant to amend the grounds of appeal by deleting the
grounds of appeal filed on the 26th day of November 1997
and substituting therefor the following—

 (1) Senior Commissioner Fielding erred in law and in
fact in awarding $1,400.00 as compensation for the
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appellant’s dismissal. This resulted in a miscarriage
of justice by

(i) Giving undue weight to the appellant’s entry
in her diary;

(ii) Concluding that the future prospects of em-
ployment with the respondent were limited
mainly based on the existence of her diary
entry;

(iii) Failing to take into account other factors in
assessing compensation.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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18 March 1998.

Order.
This matter having come on for hearing before the Full Bench

on the 3rd day of March 1998, and having heard Mr J Rosales-
Castaneda (of Counsel), by leave, on behalf of the appellant
and Mr A J Randles (of Counsel), by leave, on behalf of the
respondent, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
18th day of March 1998 wherein it was found that the appeal
should be dismissed, it is this day, the 18th day of March 1998,
ordered that appeal No. 2193 of 1997 be and is hereby dis-
missed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal against a decision of the
Commission constituted by a single Commissioner, which
decision was given on 17 November 1997 in matter No 450 of

1997. The appeal is brought under s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter called “the Act”).

The appeal, although not expressed to be against the whole
of the decision, was clearly an appeal against the whole of the
decision of the Commission at first instance.

The appeal is against an order by the Commission that
the respondent pay to the applicant within seven days of
17 November 1997 the sum of $15,822.50.

GROUNDS OF APPEAL
The grounds of the appeal were as follows—

“(i) That the learned Commissioner erred in finding that
the 20% referral commission set out in Exhibit 0-1
did not apply to the transaction the subject of the
Respondent’s (Applicant’s) claim.

(ii) The Learned Commissioner erred in failing to find
that the Respondent (Applicant) was only entitled to
payment of the 20% referral Commission set out in
Exhibit 0-1.

(iii) The Learned Commissioner erred in implying into
the contract of employment a term, to the effect that
the Respondent (Applicant) was entitled to a full 40%
commission, which was, as a matter of law, not ca-
pable of being implied into the contract of
employment.

(iv) The Learned Commissioner erred in finding that in
the absence of a written referral the Respondent
(Applicant) was entitled to a full 40% commission.

(v) The Learned Commissioner erred in making find-
ings of fact and erred in law in concluding that the
Respondent (Applicant) was entitled to 40%
commission.”

BACKGROUND
On 4 March 1997, the abovenamed respondent, Mr William

Thomas John Valli, applied to the Commission for an order
pursuant to s.29(b)(ii) of the Act, alleging that he had been
denied by his employer contractual benefits to which he was
entitled. The amount which he claimed was commission quan-
tified at $38,000.00.

The appellant was at all material times engaged in the busi-
ness of a real estate agent and property manager. At all material
times Mr Valli was an employee of the appellant, pursuant to
an agreement made with Mr Charles Joseph Morrone, a real
estate agent, and a director of the appellant company. Accord-
ing to the evidence of Mr Valli, the agreement, at least most
relevantly to this claim was oral, but according to the evi-
dence of the appellant, it was in writing.

The title of the appellant in the documents does not indicate
that it is a company. (The names of the parties should be set
out in full in an application.)

THE AGREEMENT
Mr Valli’s evidence was that he was to be employed on “a

commission basis”, and he would be paid 40% of the total
commission received by the appellant on any given sale of
property where the sale resulted from the introduction of a
purchaser by Mr Valli.

EXHIBIT 0-1
However, it was the appellant’s case that the agreement be-

tween the parties was contained in exhibit 0-1 (see page 21 of
the Appeal Book (hereinafter referred to as “AB”)) headed
“Royal International (WA) Sales and Commission Structure”.

The first statement in that document is—
“Sales and Leasing Agents employed by this firm will
receive 40% of gross commissions”.

There is then a provision which is called “incentive struc-
ture”, in which is set out a scale of commissions payable
according to the value of property sold (or so it would appear)
and rising from 40% to 65% according to values, commenc-
ing at 0-$50,000, and rising to $200,000 and above.

There is a separate provision for what are called “Internal
Referral Systems”. That provision I now set out for conven-
ience as follows—

“A 20% referral systems between representatives within
the company will apply.
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The 20% will be of the representatives commission.
If an outside agent has referred work to our firm a 20% of
100% will be granted as a referral fee from Real Estate
Company to Real Estate Company.”

There is also a separate provision for fees for property man-
agement. That provision is not relevant to these proceedings.

However, importantly, the document says—
“we strongly point out that referrals must have confirma-
tion in writing from referral agent”.

Significantly, there is no definition of “referral” in the docu-
ment. There is no prescription, either, of what an agent must
do to earn commission of 40%.

THE TRANSACTION
In June 1996, Mr Valli brought to the attention of a com-

pany, Newport Securities Pty Ltd, through one of its directors,
Mr Luke Saraceni, a property situated at 164 Hay Street,
Subiaco, which was listed for sale with the appellant, and had
been for a number of years. According to Mr Valli, Mr Saraceni
was interested in purchasing real estate in the Subiaco area.
The appellant, prior to this, had listed a number of other prop-
erties for sale, too. Mr Valli met Mr Saraceni in connection
with one of these properties. Mr Saraceni was interested in
purchasing a property in Hay Street, Subiaco, which was not
the property at 164 Hay Street, but did not purchase the former
property.

Mr Valli’s evidence was that the price being asked for 164
Hay Street was about $2.8 million; and that he gave Mr
Saraceni the listed information and showed the property to
him. (That evidence was not in dispute.)

Mr Saraceni, however, was interested in purchasing the prop-
erty, but for a lesser sum than $2.8 million.

Mr Valli then told Mr Morrone that Mr Saraceni was inter-
ested in purchasing 164 Hay Street. As a result, Mr Saraceni
attended the offices of the appellant, where he had a meeting
with Mr Morrone, at which Mr Valli was also present.

Because Mr Saraceni was personally known to Mr Morrone
and because the sale was a difficult one, Mr Morrone con-
ducted most of the negotiations which led to the agreement of
conditions of sale, and, of course, eventually completed the
sale itself. It does not seem to be in dispute that the sale was
completed and full commission paid to the appellant.

The course of the negotiations between Mr Morrone and Mr
Saraceni had the effect of excluding Mr Valli from the proc-
ess, according to his evidence.

Mr Valli gave evidence that he sought to retain his interest
in the sale by telephoning Mr Saraceni from time to time to
enquire about the progress of the sale, and by raising the mat-
ter with Mr Morrone.

Mr Morrone’s evidence was that he attempted to contact Mr
Valli during the course of the negotiations which took place
over a period of nine months, but that he was unable to reach
him on many occasions.

It was common ground that Mr Valli introduced the pur-
chaser to the transaction. Mr Valli therefore claimed that he
was entitled to 40% commission. The appellant, however, con-
tended that Mr Valli only passed to Mr Saraceni a property
report prepared in the appellant’s office and arranged a meet-
ing between Mr Saraceni and Mr Morrone; and Mr Saraceni
thereafter dealt with Mr Morrone until the sale was concluded.
Thus, Mr Valli was entitled to commission of $5,287 and not
40% of the commission, the appellant contended, because Mr
Valli had effected what was a referral as prescribed in exhibit
0-1: this entitled him only to commission in the amount of
20%, whereas the fee to the appellant was $69,000. That was
the appellant’s further contention.

FINDINGS AT FIRST INSTANCE
I now summaries the findings of the Commission at first

instance—
1. The law relating to the entitlement of agents to com-

mission was crucially that the agent was “the effective
cause of sale”.

2. The Commissioner applied the following authorities
and dicta therefrom—

Dupont v O’Reilly and Another 70 WAIG 2421
per Martin C; and L J Hooker Ltd v W J Adams

Estates Pty Ltd 138 CLR 52 at 58 where
Barwick CJ said—

“It is true that an agent to procure a pur-
chaser of property in stated terms may
earn the commission payable to him in
various ways. But the commission is not
fully earned unless there is a sale which
has resulted wholly or partially from the
efforts of the agent. The most common
way of performing the agent’s task is to
introduce to the principal a person who
becomes the purchaser under a binding
contract of sale. In terms of causation,
the agent has thus been an effective
cause of the sale. It is nothing to the
point in such a case that that person
would have become the purchaser with-
out the intervention of the agent: or that
the principal’s own efforts were also an
effective cause of the sale.”

(I would add another portion of that dictum—
“Another not unusual manner in which
the agent may be entitled to his com-
mission is the introduction to the
property of the person who ultimately
becomes the purchaser. That introduc-
tion can be regarded as an effective
cause of the sale, though the principal
may not be aware when selling to that
person that he has been introduced to
the property as a purchaser by the agent.
Again, the circumstance that the princi-
pal’s own efforts effectively contributed
to the resulting sale will not preclude
the conclusion that the agent’s introduc-
tion of the purchaser to the property was
an effective cause of the sale.”)

Gibbs J referred to Burchell v Gowrie and
Blockhouse Collieries Ltd [1910] AC 614 at
624 (see L J Hooker v W J Adams Estates Pty
Ltd (op cit) at 67-68)—

“Of course, a sale was made and com-
pleted in the present case, but the
appellant must also establish the neces-
sary causal relationship between its
actions and the sale, or in other words,
that the sale was brought about through
its agency. The law on this question was
stated inBurchell v Gowrie and Block-
house Collieries Ltd as follows—

“There was no dispute about the
law applicable to the first ques-
tion. It was admitted that, in the
words of Erle CJ in Green v
Bartlett, ‘if the relation of buyer
and seller is really brought about
by the act of the agent, he is enti-
tled to commission although the
actual sale has not been effected
by him.’ Or in the words of the
later authorities, the plaintiff must
shew that some act of his was the
causa causans of the sale (Tribe
v Taylor), or was an efficient
cause of the sale (Millar v
Radford).”

Like all questions of causation, this is
ultimately a question of fact.”

3. That exhibit 0-1 set out the schedule of the commis-
sion and dealt with the question of referral.

4. That the document (exhibit 0-1) made it clear that
for any referral to be effective, it was required to be
made in writing and that there was no evidence that
that had been done in this case.

5. That the facts relating to the introduction to the pur-
chaser generally, were as I have outlined them above,
including the introduction of the purchaser through
Mr Saraceni to Mr Morrone.
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6. That Mr Morrone did not continue the involvement
of Mr Valli in negotiations on the sale after the first
meeting.

7. That the sale was completed after complex negotia-
tions, out of which Mr Valli was left.

8. That, however, Mr Valli at all times maintained an
interest.

9. That Mr Valli thought that he was entitled to be in-
volved in the sale and made efforts to keep himself
involved.

10. That the question to be decided was whether the ef-
forts of Mr Valli were such that he was the effective
cause of the sale.

11. That the right of an agent to receive commission from
his principal rests on a contractual term, express or
implied.

12. That, following the ratio in the “Hooker case”(op
cit), when an agent is employed to sell property or to
find a buyer, he does not earn his commission by
merely finding someone who is ready, willing and
able to buy or who offers to buy, it is necessary that
a binding contract be eventually executed. That, even
if the sale is finalised by someone else, the effective
cause of the sale was the introduction of the pur-
chaser.

13. In the end, the Commissioner found—
(a) That Mr Valli did introduce the ultimate pur-

chaser.
(b) That Mr Valli did not take part in the complex

negotiations that occurred.
(c) That ultimately a binding contract was ex-

ecuted “as a result of the agency”.
(d) That there was no referral in this case and that

therefore the appellant was obliged to pay the
contractual entitlement of 40% of the commis-
sion as Mr Valli was the effective cause of sale.

(e) That he reached this decision, having contem-
plated the evidence of David Anthony Ross,
who accurately described the situation where
there had been an internal referral.

(f) That there was no referral in the terms required
by the contract between the parties.

ISSUES AND CONCLUSIONS
It was submitted on behalf of the appellant that the express

terms of the contract of employment were those contained in
exhibit 0-1 (AB 21).

These relevantly were—
(a) Payment of 40% of gross commission to the sales

representative.
(b) Payment of 20% of the representative’s commission

was payable for internal referrals.
(c) Referrals must have confirmation in writing from the

referral agent.
There is no doubt that the document contained those terms.

There is no doubt, too, as Counsel for the appellant submitted,
that the Commissioner found that the common law relating to
a commission entitled Mr Valli to the benefit of an implied
term that he would receive the commission if he were an ef-
fective cause of sale. The Commissioner found, too, that Mr
Valli was an effective cause of sale in that he introduced the
ultimate buyer.

There were two major submissions concerning this, made
on behalf of the appellant.

First, it was submitted that the contract of employment de-
nied Mr Valli an entitlement to the full 40% commission, where
an internal referral had taken place and in circumstances where
Mr Valli no longer had conduct of the transaction. Second, it
was submitted that rather than exclude Mr Valli from any en-
titlement, the contract expressly provided for a modified
commission of 20%.

It was submitted, too, on behalf of the appellant, that the
term implied was contrary to the principles laid down in BP
Refinery (Westernport) Pty Ltd v President, Councillors and
Ratepayers of Shire of Hastings (1978) 52 ALJR 20 (PC) (“BP

Westernport Case”) (see also Codelfa Construction Pty Ltd v
State Rail Authority of NSW [1981-1982] 149 CLR 337 at
346—347), because—

(a) The implied term was not reasonable or equitable,
both in relation to the contract and as between the
parties;

(b) It was not a matter of necessity to imply the terms
and make the contract effective in a business sense;

(c) There was nothing which would lead to the conclu-
sion that the officious bystander would say that it
was obvious in all of the circumstances;

(d) To imply such a term would be to apply a term in-
consistent with the express terms of the agreement;

(e) The fifth requirement was the need for clear expres-
sion and certainty in the implied term and there was
no such certainty. The authority in which these prin-
ciples were laid down and which is binding is Codelfa
Construction Pty Ltd v State Rail Authority of NSW
(op cit).

The Commissioner found implicitly that if Mr Valli had
signed a written referral then he would not have been entitled
to the 40% commission but rather the reduced referral com-
mission.

For Mr Valli, it was contended that the amount of commis-
sion payable to Mr Valli was 40% because that was the
agreement (AB 9 and pages 4-5 of the Transcript at First In-
stance (hereinafter referred to as “TFI”)) was accepted by the
Commissioner. Next, it was submitted that, to the extent that
exhibit 0-1 evidenced part of the contract, it simply provided
that “agents employed by this firm will receive 40% of gross
commissions”.

The exhibit did not set out what had to be done to earn 40%
commission. (Hence, the Commissioner at AB 13-16 was
right.)

The question of whether there was a referral was a question
of fact and it was open to find that there was no referral be-
cause the employee denied that there had been a referral and
the exhibit required the referral to be in writing, which it was
not. It was also submitted that there was not a referral be-
cause, although it was appropriate that the employee involved
Mr Morrone, a principal of the employer, there was no refer-
ral because the employee did not surrender or transfer the matter
to Mr Morrone. There was, therefore, no referral in terms of
the contract because of this.

It was also submitted that Mr Morrone had used the oppor-
tunity created by the employee’s involvement of him to exclude
the employee. In other words, the submission was that Mr
Morrone “hijacked” the transaction, thereby seeking to reduce
the commission payable to the employee and increase the
employer’s share.

Much depends on what a referral is, particularly since it is
not defined in exhibit 0-1. The Commissioner accepted the
evidence of Mr Ross, a director of the appellant, as to what a
referral is (TFI 40).

Mr Ross’ evidence was that the internal referral system pro-
vision applies if a representative comes in and just introduces
a purchaser or a vendor to another salesperson or to one of the
directors. The salesperson does not do anything further than
that: he just introduces the purchaser or vendor and “the agent
who is handling the property will finish the deal off”.

WHAT WAS THE CONTRACT?
The prime question is, of course, what was the contract be-

tween the parties and what were its terms. It is quite clear that
the Commissioner did not accept Mr Valli’s evidence, that the
contract was an oral contract, that Mr Valli was to receive
40% commissions on all transactions, as he said in evidence.
At AB 16, the Commissioner referred to this evidence and
took himself to exhibit 0-1, which he clearly accepted. This is
because, as he said, he recognised it as setting out the sched-
ule of commissions and dealing with the question of referrals.
He then referred to the requirement contained in the document
that any referral to be effective was required to be in writing.

The ultimate findings of the Commissioner are based on the
written terms of exhibit 0-1 and terms implied in the contract
(AB 21). It cannot be convincingly argued that the Commis-
sioner did not so find on a fair reading of all of the reasons.
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The contract between the parties as found by the Commis-
sioner was in part exhibit 0-1 and in the terms implied by the
Commission. I should also add that there was extrinsic evi-
dence of what the contract meant from Mr Ross in particular,
accepted by the Commissioner. That being so, what was the
effect of the contract and was any term correctly implied?

It is quite clear that the Commissioner did not accept Mr
Valli’s evidence that there was an oral agreement which enti-
tled Mr Valli to 40% commission on all transactions. Nothing
was submitted to us that would persuade me that the Commis-
sioner’s obvious rejection of that evidence was in error.

At the heart of this matter is an allegation and submissions
that the employer “hijacked” a transaction and deprived Mr
Valli of the commission to which he was entitled by virtue of
his contract of employment. (Interestingly enough, it was not
submitted that that was 65% and not 40% (see exhibit 0-1)).

The Commission accepted Mr Ross’ description of what
constituted a referral. The agreement constituted by exhibit 0-
1 enabled, on Mr Ross’ evidence and, on its own terms, an
agent to obtain 40% of the gross commission and, by the ap-
pellant on a sale, but not merely for an introduction. A referral
fee was payable when an employee introduced a person to
another salesperson or a “principal”. The evidence was that a
mere introduction was not sufficient to earn commission in
the sum of 40% of the gross commission earned by the appel-
lant.

Whether an agent is entitled to a commission depends on a
person identifying the event which the contract of agency con-
templates will give rise to the agent’s entitlement to
commission, and second, if necessary, determining whether
the agent has been the effective cause of the transaction pro-
ceeding (see L J Hooker Ltd v W J Adams Estates Pty Ltd (op
cit) at page 66 per Gibbs J).

Sometimes, depending on the terms of the agreement, intro-
ducing a person who is able, ready and willing to purchase
might be sufficient to entitle the agent to a commission (see E
P Nelson & Co v Rolfe [1950] 1 KB 139 (CA) and [1949] 2
All ER 584).

Similarly, introducing “a prospective purchaser” might be
sufficient (see Drewery and Another v Ware-Lane [1960] 3
All ER 529 (CA)).

However, what might entitle an agent to commission from a
vendor might be different from what entitles an employee,
agent or land salesman to remuneration by his employer in the
form of commission.

What had to be determined here was what entitled the em-
ployee or salesperson to earn commission of 40% as distinct
from a referral fee. In the light of Mr Ross’ evidence, which
was extrinsic evidence admitted, without objection, to explain
the meaning of the contract, the mere introduction of a pur-
chaser within the firm, presumably ending in a sale, is
sufficient, but only as exhibit 0-1 prescribes if it were in writ-
ing. There was an introduction by Mr Valli to Mr Morrone
which might have constituted a referral but which was not in
writing. Mr Valli was not, therefore, entitled to a referral fee
because exhibit 0-1 prescribed that referrals had to be in writ-
ing.

However, Mr Valli was not entitled to a commission unless
he did whatever the agreement required him to do to earn a
commission, and he was not entitled to a referral fee because
he had not committed the referral to writing. He would not be
entitled to be paid 40% commission as some substitute for a
referral fee to which he was not entitled because the referral
was not in writing. If all that Mr Valli achieved was a referral,
whether in writing or not, then he was not entitled to 40%
commission.

There was oral evidence from Mr Ross that what Mr Valli
did was not sufficient to earn commission. In the normal course
of events, on Mr Ross’ evidence, the introduction of a buyer
who enters into a binding contract may be required to confer
an entitlement to commission. In this case, there was no doubt
that that occurred and that the sale was completed and com-
mission paid to the appellant. It seems quite clear, however,
that a mere introduction, on the evidence, constitutes a refer-
ral. (This evidence was admitted without objection, and was
extrinsic evidence which explained a manifest ambiguity or
was, alternatively, oral evidence of a term of the contract.)

The Commissioner implied a term in the contract of em-
ployment that Mr Valli was entitled to a commission if his
efforts were the effective cause of the sale. What the Commis-
sion also held, having regard to the “Hooker case” (op cit),
was that when an agent is employed to sell a property or to
find a buyer, he does not earn his commission by merely find-
ing someone who is ready, willing and able to buy, or who
offers to buy, but that a binding contract for sale must be ex-
ecuted. There was here a binding contract for sale which was,
as I understand it, completed.

The Commissioner then found that, even if the sale was fi-
nalised by someone else, namely Mr Morrone, the effective
cause of the sale was the introduction of the purchaser, and
that, as I understand his reasons, constituted a compliance with
the contract of employment which entitled Mr Valli to com-
mission at that rate of 40%. In my opinion, (and it was open to
find on the evidence and on a reading of exhibit 0-1) a mere
introduction could not constitute any more than a referral, oth-
erwise there would be no difference between a referral and
what was necessary to do to earn commission of 40%. Fur-
ther, Mr Ross’ evidence, as accepted, was to that effect.

To imply a term in the contract that an agent, claiming 40%
commission, had first to be the effective cause of sale, was not
contrary to the principles laid down in the “Codelfa case” (op
cit) to which I have referred above.

It would seem to me indisputable that in the absence of some
prescription in exhibit 0-1 of what an employee must do to
earn commission in transactions which are not referrals, then
there must be an oral term or there must be an implied term.

It seems to me that the contract is ineffective without such a
term being implied. The contract is otherwise voiceless on
that important point. It seems to me that to impose on an agent,
employee or land salesman the obligation to be the effective
cause of sale is reasonable and equitable because it implies in
the contract a well known duty in law of a real estate agent.
The implied terms and the duty imposed by it are capable of
very clear expression and are so obvious that they go without
saying. Certainly, too, there is no express term of the contract
which such a term, if implied, possibly could contradict. It
fills a glaring lacuna.

It was open to the Commissioner to find that this was not a
valid referral because it was not in writing.

It was open to the Commissioner to find that in order to earn
40%, Mr Valli was required to be the effective cause of the sale,
which is how I read the effect of Mr Ross’ evidence as accepted
by the Commissioner on that point and that is what the contract,
as interpreted upon Mr Ross’ oral evidence, prescribed.

In the alternative, the Commissioner was entitled, on the
authority of, and using the principles laid down in Codelfa
Construction Pty Ltd v State Rail Authority of NSW (op cit),
since there was no provision for the earning of the commis-
sion, it was obvious that a term prescribing the means by which
40% commission was earned should be properly implied in
the contract of employment as I have said above.

What Mr Valli did was to effect more than a mere introduc-
tion. He was the effective cause of the sale, or it was open to
find that he was, because he correctly introduced a purchaser
who was actively interested in buying the property. He quite
rightly engaged his employer’s representatives or directors in
the negotiations. Those negotiations would not have occurred
without him. He was excluded from them, but his work was
not that of mere introduction. He introduced a buyer who, in
the end, was ready, willing and able to buy and with whom he
maintained contact throughout the course of the transaction.
Further, Mr Morrone took over negotiations in which Mr Valli
correctly involved him because they were complex and from
which he was excluded against his will. Those negotiations
had, in effect, commenced when Mr Saraceni told Mr Valli
that the purchaser was interested in buying but not for $2.8
million. The purchaser was a person with whom Mr Valli was
pursuing the purchase of property and could rightly be said to
have been introduced to Mr Morrone so that Mr Valli and the
purchaser could have the benefit of his assistance in the nego-
tiations which led to a sale.

It was open to find that Mr Valli was the effective cause of
sale, and that he had complied with the terms of his contract
either evidenced orally, implied or explained by extrinsic evi-
dence.
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It was open to the Commissioner to find that Mr Valli had
established that he had been denied by the appellant the con-
tractual benefit to which the Commissioner found that he was
entitled.

I have considered all of the evidence and submissions herein
(and the principles laid down in Devries and Another v Aus-
tralian National Railways Commission and Another
[1992-1993] 177 CLR 472(HC) would not persuade me oth-
erwise). I do not find the grounds of appeal made out, for those
reasons. I would therefore dismiss the appeal.

COMMISSIONER CAWLEY: This appeal is brought against
a decision of a single Commissioner ordering Royal Interna-
tional (W.A.) pay William Thomas John Valli the sum of
$15,822.50, that having been found to be a benefit denied him
under a contract of employment between the parties.

The background to the dispute largely is not contentious.
Royal International (WA) (“the appellant”) is in the business
of selling real estate. William Thomas John Valli (“the respond-
ent”) was employed by it as a full time salesperson with
remuneration being on a commission basis. A document [Ex-
hibit 01] was produced to the Commission at first instance by
the appellant as evidence of the commission structure which
applied to the appellant’s salespersons as a result of a property
sale being achieved. It refers to a 40% commission and a re-
ferral commission.

The following findings are not challenged by the appellant.
In the course of his work the respondent discussed a Subiaco
property for sale with a Mr Luke Saraceni who is a principal
of Newport Securities Pty Ltd. No sale of that property even-
tuated but the respondent drew Saraceni’s attention to another
property in Subiaco listed with the appellant. Saraceni stated
an interest in purchasing, but at a lower price than the asking
price which was in the vicinity of $2.8 million. The respond-
ent informed one of the appellant’s principals, Mr Charles
Morrone, of Saraceni’s interest and a meeting was arranged
between them. At some point shortly after it was decided that,
as the principal of the vendor was known personally to Mr
Morrone and it was likely any sale would be difficult, Morrone
should make contact with the vendor. Protracted negotiations
between the prospective purchaser involving Saraceni and the
vendor ensued. Approximately nine months later a sale re-
sulted. Morrone was very involved in those negotiations. The
respondent was not.

The dispute before the Commission at first instance involved
the commission on the sale of the property. The respondent
claimed that under the contract of employment 40% of the
total commission arising to the appellant on the sale of the
property was due him. The appellant said that the respondent
was only due a referral commission (20% of the 40% com-
mission which arose from the sale of the property) and that
this commission had been paid to the respondent. The Com-
missioner determined the matter in favour of the respondent.

Exhibit 01 states that sales and leasing agents employed by
the appellant will receive 40% of gross commissions and then
sets out a scale for an incentive structure based on commis-
sion returns to the appellant. There is reference to
superannuation and the rest of the document is as follows.

Internal Referrals System
A 20% referral systems between representatives within
the company will apply.
The 20% will be the representatives commission.
If an outside agent has referred work to our firm a 20% of
100% will be granted as referral fee from the Real Estate
Company to Real Estate Company.

Property Management
If a Sales or Leasing Consultant obtains a Property Man-
agement agreement, the consultant will receive a 20%
referral fee. Payments to be made after 12 months of
management.
We strongly point out that referrals must have confirma-
tion in writing from referral agent.
[Appeal Book: page 21]

The Commissioner came to the following conclusions. There
was no written referral of the prospective sale from the re-
spondent to Morrone in the terms of Exhibit 01. There was no

referral at all by the respondent. The respondent maintained
his interest in the prospective sale although he was left out of
the negotiations by the appellant’s principal, Morrone. In in-
troducing the prospective buyer, the respondent was an
“effective cause” of the sale of the property. This gave rise to
an entitlement to commission for the respondent; and in the
absence of a referral by the respondent, the commission due
was 40% of the total commission received by the appellant as
a result of the sale of the property.

The appellant challenges the decision on the following
grounds —

(i) That the learned Commissioner erred in finding that
the 20% referral commission set out in Exhibit 0-1
did not apply to the transaction the subject of the
Respondent’s (Applicant’s) claim.

(ii) The Learned Commissioner erred in failing to find
that the Respondent (Applicant) was only entitled to
payment of the 20% referral commission set out in
Exhibit 0-1.

(iii) The Learned Commissioner erred in implying into
the contract of employment a term, to the effect that
the Respondent (Applicant) was entitled to a full 40%
commission, which was, as a matter of law, not ca-
pable of being implied into the contract of
employment.

(iv) The Learned Commissioner erred in finding that in
the absence of a written referral the Respondent (Ap-
plicant) was entitled to a full 40% commission.

(v) The Learned Commissioner erred in making find-
ings of fact and erred in law in concluding that the
Respondent (Applicant) was entitled to 40% com-
mission.

[Appeal Book: pages 3-4]
The appellant submits that the Full Bench should set aside

the order which issued and order that the application be dis-
missed.

The appellant’s argument can be summarised as follows. The
contract of employment provided for an internal referral of
business between the appellant’s representatives with the re-
ferring representative to receive a commission (i.e. 20% of
the 40% commission) in the event a sale resulted. The appel-
lant says there was an internal referral by the respondent to
Morrone and the respondent had no further conduct of the trans-
action. It says the Commissioner erred at first instance in
finding that in the absence of a written referral by the respond-
ent to Morrone it was an implied term of the contract that the
respondent was entitled to the full 40% commission. The ap-
pellant says the implying of this term is contrary to the
principles to be applied as set down in Codelfa Constructions
Pty Ltd v State Rail Authority of New South Wales (1982)
149 CLR 337 at 346-347. The appellant notes that an implied
term is an acknowledgment of a presumed intention of the
parties. According to it, the Commissioner effectively found
that if the respondent had signed a written referral then he
would not have been entitled to the 40% commission but rather
the reduced commission. This means, it says, that by failing to
meet the requirement for a written referral the respondent put
himself in position to obtain the 40% commission in lieu of
the reduced commission but, by the same token, the absence
of a written referral exposed him to the prospect of receiving
no commission at all. According to the appellant these out-
comes could not reasonably be presumed to reflect the
intentions of the parties to the contract and the conclusion of
the Commissioner is contrary in law to the principles to be
applied in a question of an implied term.

The respondent submits that the Commissioner at first in-
stance had two competing versions of the contract before him
and, having the advantage of witness evidence, preferred the
respondent’s version that there was a commission of 40% of
the total commission due on the sale of a property where the
sale resulted from the introduction of a purchaser by the appli-
cant. The respondent says the written terms for the payment of
commission under the contract do not make express any re-
quirements for the earning of that commission and the matter
of any referral is a question of fact which, on the evidence
before him, it was open to the Commissioner to conclude that
had not occurred.
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This matter turns on the finding that there was no referral
from the respondent to Morrone and the conclusion that it could
be implied that in the absence of this the respondent was enti-
tled to the 40% commission.

It was conceded by the appellant that by his actions in rela-
tion to the property the respondent was entitled to a
commission. At the least, it can be inferred from this that the
respondent was an instrument for the eventual sale of the prop-
erty resulting in a commission return to the appellant. It is also
acknowledged by the appellant that the respondent effectively
introduced the prospective buyer and it is clear from the evi-
dence of Exhibit 01 and the evidence of another principal of
the appellant Mr David Anthony Ross which was before the
Commission at first instance that it was a condition of the
contract that any subsequent dealing with that prospective buyer
by another agent within the appellant’s business was subject
to a referral from the respondent.

There is no question there was no written referral and the
finding that there was no other referral was a matter for the
Commissioner’s discretionary judgement having regard for the
witness evidence, in particular that of Morrone and the re-
spondent. In my view the conclusion reached was open to him
on that evidence as was the conclusion that the respondent
maintained his interest in the prospective sale of the property.

And I think it is open on the evidence of the contract, par-
ticularly Exhibit 01 with its emphasis on written referrals and
the evidence of Ross as to the possibility of a subsequent ex-
clusion of an agent introducing a prospective buyer from a
sale process and possible remedy, to conclude that in the ab-
sence of a referral or a ceding of interest by that agent in the
prospective sale that an entitlement for a commission arising
from a sale existed. If this is not so then it would be open to
imply that it was a condition of the contract that an agent em-
ployed by the appellant had no rights arising from introducing
a prospective buyer in that any other agent (or principal) in the
appellant’s business could take the transaction over. This would
be at odds, it seems to me, with the contract as a whole which
provides for a referral of a prospective buyer from the intro-
ducing agent to another agent with such referral amounting
under the contract of employment to a ceding of interest in the
prospect for a 40% commission and the establishment of an
interest in the prospect for a commission of 20% of the 40%
commission out of a property sale.

The introduction of the prospective buyer established an in-
terest under the contract of employment for the respondent.
The finding that there was no ceding of that interest in the
40% commission prospect was open to the Commissioner. The
finding that the respondent did not abandon the negotiations
leading to the sale was open to the Commissioner on the evi-
dence and the conclusion that the fact that the respondent did
not play a significant part in the negotiations because he was
left out by Morrone, as distinct from any lack of interest, was
open to the Commissioner on the evidence.

In my opinion the Commissioner correctly concluded that
the fact of who carried out the work in the negotiations, in the
face of these conclusions, could not override or displace the
respondent’s interest in the 40% commission as of right under
the contract. Only a referral could. In the absence of a referral
and the fact of a sale the respondent’s interest under the con-
tract of employment resulted in a right to the 40% commission.

I would dismiss the appeal.
COMMISSIONER C B PARKS: I agree with the reasons

for decision of His Honour the President and have nothing
further to add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
Appearances: Mr G Droppert (of Counsel), by leave, on be-

half of the appellant
Mr D H Schapper (of Counsel), by leave, on behalf of the

respondent.
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HIS HONOUR THE PRESIDENT P J SHARKEY
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Order.
This matter having come on for hearing before the Full Bench
on the 27th day of February 1998, and having heard Mr G
Droppert (of Counsel), by leave, on behalf of the appellant
and Mr D H Schapper (of Counsel), by leave, on behalf of the
respondent, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
18th day of March 1998 wherein it was found that the appeal
should be dismissed, it is this day, the 18th day of March 1998,
ordered that appeal No 2206 of 1997 be and is hereby dis-
missed.

By the Full Bench

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
S & M Bennett Pty Ltd trading as Rockingham Sheet Metal

Works
(Appellant)

and

Yvonne Scott
(Respondent)

No 1837 of 1997.
BEFORE THE FULL BENCH.

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER S A CAWLEY.
11 February 1998.

Reasons for Decision.
THE PRESIDENT: This is an appeal brought under s.49 of
the Industrial Relations Act 1979 (as amended) (hereinafter
called “The Act”) by the appellant employer against a decision
of the Commission constituted at first instance by a single
Commissioner. By that decision, made on 17 September 1997,
the Commissioner ordered the respondent to pay to the
applicant the amount of $10,907.43 being benefits denied to
her under her contract of employment with the respondent.

The decision was made following an application by Ms Scott,
the respondent upon this appeal, under s.29(b)(2) of the Act.
The application was heard and determined by the
Commissioner.

GROUNDS OF APPEAL
It is against that decision that the appellant appeals on the

following grounds which were amended by leave.
“1. The Commissioner erred in finding a contract of em-

ployment existed between the parties according to
the evidence of the applicant. In doing so, the Com-
missioner was satisfied that—

1.1 The applicant was to be paid a token wage;
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2.2(sic) Upon the financial arrangements for the Re-
spondent being resolved, the balance between
the token wage and $570.00 per week was to
be made up to her;

2.3(sic) $570.00 was the rate agreed between herself
and Mr McNally;

whilst disregarding evidence to the contrary, and the
applicant did not show sufficient proof under
s.29(b)(ii) of the Industrial Relations Act 1979 that
the claim for outstanding contractual benefits should
be made out.

2. In accepting as true the evidence of the Applicant,
where there was conflict in the evidence between
herself and Mr McNally, the Commissioner—

2.1 acted without evidence or sufficient evidence;
2.2 took account of irrelevant considerations; and
2.3 failed to give weight, or sufficient weight, to

the undertakings given by the Director for the
respondent, Mr Wayne McNally.

3. A letter from Seagate Structural Engineering Pty Ltd,
which says the Applicant was receiving $560 (gross)
per week, was relied upon as providing evidence that
she commenced employment at Rockingham
Sheetmetal Works on terms that were no less favour-
able in monetary terms than she was enjoying
previously.
The Commissioner erred in failing to take into ac-
count the circumstances under which the applicant
came to be employed at Rockingham Sheetmetal
Works, in that a personal relationship was being en-
tered into. Mr McNally provided for the applicant,
as she herself attested, thus the employment with the
respondent was inextricably linked to the personal
relationship the applicant had with Mr McNally.

4. The Commissioner erred in disregarding an Austral-
ian Taxation Department Employment Declaration,
completed by the applicant on 3 May 1995, and which
clearly indicates the basis of the employment to be
part-time.

5. The Commissioner erred in disregarding the essen-
tial conditions of the contract of employment which
were agreed to by the parties. The most significant
of these was that the applicant was to be paid a wage
of $282.95 (gross) per week for services rendered to
the company. The employment contract was for no
more than $282.95 per week.

6. (Withdrawn by leave of the Full Bench.)
7. (Withdrawn by leave of the Full Bench.)
8. The appeal alleges that the Commission has exceeded

its jurisdiction, as the standard of proof for a claim
under s.29(b)(ii) of the Industrial Relations Act 1979
is the same as required in the Industrial Magistrates
Court, according to the Industrial Relations Com-
mission, and given by Fielding SC.”

BACKGROUND
The applicant, Ms Scott, at first instance, claimed that, as an

employee, she had not been allowed by her employer, the
appellant in these proceedings, a benefit, not being a benefit
under an award or order to which she was entitled under her
contract of service.

The benefit claimed was not a benefit “under an award or
order”.

The parties agreed that the terms of a letter sent to them by
the Associate to Beech C dated 15 July 1997 (see page 93 of
the Appeal Book (hereinafter referred to as “AB”)), which
followed a conference for the purpose of conciliation between
the parties, set out matters for determination and the respective
positions of the parties.

By that letter, the Commission noted that—
(1) It was agreed that Ms Scott was employed in a sec-

retarial position by the respondent (and, as I
understood it, that this was a contract of service).

(2) Ms Scott’s employment was not governed by an
award of the Commission.

(3) That Ms Scott claimed that she was employed for
two periods of employment between 5 April 1995 to
2 February 1996 and from 5 July 1996 to 11 October
1996.

(4) Ms Scott also claimed that she was employed on a
full time basis.

(5) Ms Scott claimed that she and the respondent agreed
on a weekly wage to be paid, but she also agreed to
work for a “token wage” whilst the financial affairs
of the respondent became organised when she would
be paid the difference in salary.

(6) The applicant also claimed that her annual leave and
superannuation entitlements should have been paid
at the higher agreed rate of wage.

(7) The respondent stated that Ms Scott had been paid
all entitlements agreed to between the parties.

(8) The respondent stated that Ms Scott was employed
on a part time basis for the first period of her em-
ployment and that Ms Scott was employed on a full
time basis for the second period of her employment.

(9) The respondent stated that annual leave and super-
annuation entitlements had been paid at the agreed
rate of wage.

There was evidence before the Commission from Mr Wayne
Ronald McNally, a director of the appellant. It was not in issue
that Ms Scott and Mr McNally had entered into a personal
relationship. Some difficulties arose with the business because
Mr McNally’s wife had departed with financial records. Mr
McNally agreed to employ Ms Scott at the same rate as she
received in her previous employment with Seagate Structural
Engineering Pty Ltd, where she was paid $560.00 a week.

It was Ms Scott’s evidence that when she agreed to receive
an amount of $282.95, it was only until the financial situation
of the appellant had been resolved, it was to be only a token
wage and the difference between that amount and the amount
of $560.00 would be made up when financial matters were
more settled (see pages 36-37 (AB)). Ms Scott said that she
was engaged and worked on a full time basis but was away
from the business on a number of occasions with the consent
of Mr McNally.

Ms Scott’s evidence was that she was looking forward to
the future in both the personal and business relationships with
Mr McNally and was thus prepared to accept that arrangement,
i.e. to receive a token wage only.

Ms Scott was quite unequivocal in her evidence that she did
not expect the arrangement whereby she was to receive a token
wage only to continue for a period of ten months, as it did (see
pages 44-45 (AB)). What she said in evidence (see page 38
(AB)) was, together with the question asked of her as follows—

Q. “I’m just asking you to tell the Commission what
you thought would happen about the difference;
whether it would be made up or whether your (sic)
forewent it, or what you believe to be the case?”

A. “It was the understanding with Wayne that when he
was on solid ground with his business, financially I
would be reimbursed. So the token wage I accepted
until he had the knowledge of where he was in his
business and with his director.”

She raised the question of the underpayment after ten months
(see page 39 (AB)).

After ten months, Ms Scott ceased working for the appellant
and her annual leave payments were calculated in accordance
with exhibit 4 on a weekly rate of $570.00 per week. Mr
McNally later refused to pay Ms Scott that alleged shortfall in
wages, saying, according to Ms Scott, that it was a hard lesson
learned by her.

Ms Scott then recommenced employment with the
respondent and was paid $570.00 per week.

Mr McNally’s evidence was that Ms Scott was employed
on a part time basis, he denied agreeing to pay $570.00 per
week, but he did concede that Ms Scott was paid $570.00 per
week during annual leave and this was the correct weekly rate
as revealed in exhibit 4. He said that this $570.00 per week
was paid on the advice received by the business.

There was evidence from Mr Henry Charles Hinschen, the
factory foreman, who worked for the appellant on two separate
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occasions for approximately eleven months, the first
commencing in December 1994, when Ms Scott worked about
two days per week, but that that varied from week to week.

THE FINDINGS OF THE COMMISSION
The issue was not whether the applicant was fairly paid, but

whether there was a contract between the parties for the
applicant to be paid $570.00 per week during the first period,
and, if so, whether she was paid this.

The Commissioner made the following findings—
(1) Where there was a conflict in the evidence, it was

necessary to consider the way in which the witnesses
had given their evidence and make an assessment of
it.

(2) Having observed the witnesses, she made the fol-
lowing finding—

(a) Where there was a conflict in the evidence,
she had no hesitation in accepting as true the
evidence of the applicant.

(b) She rejected the evidence of Mr McNally as
not being credible, when that evidence con-
flicted with that of the applicant.

(c) In relation to Mr Hinschen’s evidence, she was
of the opinion that he had answered the ques-
tions put to him honestly and in doing so,
acknowledged that he had no knowledge of
the detail of the contract between Mr McNally
and the applicant and, further, that he was not
in a position to assess whether she was in the
office or undertaking other duties away from
the office at any given time.

(3) That matter was not one as to whether the applicant
was employed to work part time, full time or casual,
and that she was satisfied that the contract was that
the applicant was to be paid a token wage and that
upon the financial arrangements of the respondent
being resolved, the balance between the token wage
and $570.00 per week was to be made up to her.

(4) The Commissioner therefore found that she was en-
titled to be paid $570.00 per week which was the
rate agreed.

(5) That even though the employment declaration com-
pleted by the applicant on 3 May 1995 (exhibit 5)
indicated that her employment was part time, the
Commissioner was still satisfied that the employ-
ment contract was for no less than $570.00 per week.

CONCLUSIONS
This was a discretionary decision. It was for the appellant to

establish that the exercise of the discretion miscarried, accord-
ingly to the principles in House v The King [1936] 55 CLR
499, otherwise it is not for the Full Bench to interfere with the
exercise of the discretion at the first instance and substitute its
own exercise of discretion.

In addition, the well known principle in Devries and An-
other v Australian National Railways Commission and Another
[1992-1993] 177 CLR 472 (HC) applies. To paraphrase, the
Full Bench will not interfere where findings have been made
by the Commission at first instance as to credibility, relying
on the advantage which the Commissioner enjoyed in seeing
and hearing the witnesses at first instance, unless it has been
demonstrated that the Commission mistook the evidence or
palpably misused its advantage.

In this case, the Commissioner clearly reached her decision,
having regard, inter alia, to her view of the credibility of the
witnesses.

There were two businesses. One called “Rockingham Steel
Fabrications” and one called “Rockingham Sheet Metal
Works”. The only company by which the respondent was em-
ployed was “S & M Bennett Pty Ltd trading as Rockingham
Sheet Metal Works”.

The respondent, Ms Scott, was not at any time employed by
Mr McNally or any other person carrying on business as
“Rockingham Steel Fabrications”.

It was conceded in submissions that no store should be placed
on the evidence of Mr McNally by Mr Beedham.

It is fair to say that Mr McNally’s evidence at pages 63 to 67
of the Appeal Book and pages 75 to 76 quite clearly could be
read as admissions that the amount agreed to be paid to the
respondent was $570.00 per week, but that an actual token
amount was to be paid until, as it were, financial circumstances
changed. That evidence cannot be interpreted as evidencing
any intention not to pay the respondent at the rate of $570.00
per week. I say that because Mr McNally admitted as follows—

(a) That $570.00 per week as a gross wage would be in
fact a suitable payment for a part time worker (see
page 75 (AB)). He later was led into contradicting
that but his first answer seemed to me to have more
force.

(b) That Rockingham Steel Fabrications did not trade at
all (see page 59 (AB)).

(c) (i) That the applicant was paid $570.00 per week
for annual leave (see exhibit 4 page 97 (AB))
(which would reflect what the agreed weekly
wage in fact was).

(ii) That a person under his instructions entered
an annual leave amount of $570.00 at the
agreed rate of wage (see page 66 (AB)).

(d) That $570.00 was the correct weekly wage (see page
64 (AB)), and that from 5 April 1995 to the end of
the first period of employment, the rate applicable to
the employment of Ms Scott was $570.00, and there
was a very significant difference between what she
was paid, namely $282.95 per week and $570.00.

Generally, with some intermittent and equivocal denials, there
was an admission that the amount to be paid and agreed to be
paid to Ms Scott was $570.00 per week. That is borne out, too,
by her own evidence on a fair reading of it, although Mr
Beedham submitted incorrectly that her own evidence was not
to that effect (see page 30 of Transcript on Appeal).

The substance of the Grounds of Appeal were that there was
an error in findings based on the evidence. The question of
what the contract of employment was, depended upon whether
Ms Scott’s evidence was accepted instead of that of Mr
McNally. If Ms Scott’s evidence were accepted, then the
contract included the following terms—

(a) That the applicant was to be paid a token wage until
the appellant’s (and Mr McNally’s) financial situa-
tion improved.

(b) That upon the financial situation being resolved, the
balance between the token wage and $570.00 per
week was to be made up to her.

(c) That the agreed rate to be paid was, at all times,
$570.00 per week.

That the Commission was correct in accepting the evidence
of Ms Scott in preference to that of Mr McNally was conceded
by Mr Beedham in submissions.

The Commissioner accepted that evidence. There was no
reason apparent, on a fair reading of the transcript, why the
Commission should not have preferred, and every reason ap-
parent, upon the concession of Mr Beedham, why the
Commission should have preferred the evidence of Ms Scott
to that of Mr McNally. Once that was done, the correct find-
ing was that the sum of $570.00 per week was the agreed rate
and that Ms Scott was entitled to claim and be paid the differ-
ence between $282.95 (the “token amount” which Ms Scott
was paid) and $570.00 per week.

Therefore, those findings and the other findings made by
the Commissioner, were properly open to the Commission to
be made on the only correct view of the respondent, Ms Scott’s,
evidence.

I have considered all of the submissions and all of the evi-
dence and material. There was, further, no error in the exercise
in the Commissioner’s discretion as I find.

No ground of appeal is made out, the Commission did not
err, and I would dismiss the appeal.

CHIEF COMMISSIONER COLEMAN: I have read the
draft reasons of the Honourable President and agree that this
appeal should be dismissed.

The appellant has failed to establish that any error of law is
manifest or that the Commissioner’s discretion miscarried. The
argument in these proceedings that the evidence before the
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Commissioner in the first instance should have carried the
matter despite the acknowledged failings of the respondent’s
witness, was fundamentally flawed.

COMMISSIONER CAWLEY: This is an appeal by S & M
Bennett Pty Ltd T/A Rockingham Sheet Metal Works (‘the
appellant’) against the decision of a single Commissioner to
award Yvonne Scott (‘the respondent’) the sum of $10,907.43
as payment of denied contractual benefits.

The appeal as filed was on eight grounds. Grounds 6. and 7.
were withdrawn by leave. The appellant sought to add another
ground. The respondent objected and, after consideration, the
Full Bench refused leave to add the further ground.

The grounds of appeal then are as follows—
1. The Commissioner erred in finding a contract of

employment existed between the parties according
to the evidence of the applicant. In doing so, the
Commissioner was satisfied that—

1.1 The applicant was to be paid a token wage;
[1.2] Upon the financial arrangements for the Re-

spondent being resolved, the balance between
the token wage and $570.00 per week was to
be made up to her;

[1.3] $570.00 was the rate agreed between herself
and Mr McNally;

whilst disregarding evidence to the contrary, and the
applicant did not show sufficient proof under
s29(b)(ii) of the Industrial Relations Act 1979 that
the claim for outstanding contractual benefits should
be made out.

2. In accepting as true the evidence of the Applicant,
where there was conflict in the evidence between
herself and Mr McNally, the Commissioner—

2.1 acted without evidence or sufficient evidence;
2.2 took account of irrelevant considerations; and
2.3 failed to give weight, or sufficient weight, to

the undertakings given by the Director for the
respondent, Mr Wayne McNally

3. A letter from Seagate Structural Engineering Pty Ltd,
which says the Applicant was receiving $560 (gross)
per week, was relied upon as providing evidence that
she commenced employment at Rockingham
Sheetmetal Works on terms that were no less favour-
able in monetary terms than she was enjoying
previously.
The Commissioner erred in failing to take into ac-
count the circumstances under which the applicant
came to be employed at Rockingham Sheetmetal
Works, in that a personal relationship was being en-
tered into. Mr McNally provided for the applicant,
as she herself attested, thus the employment with the
respondent was inextricably linked to the personal
relationship the applicant had with Mr McNally.

4. The Commissioner erred in disregarding an Austral-
ian Taxation Department Employment Declaration,
completed by the applicant on 3 May 1995, and which
clearly indicates the basis of the employment to be
part-time.

5. The Commissioner erred in disregarding the essen-
tial conditions of the contract of employment which
were agreed to by the parties. The most significant
of these was that the applicant was to be paid a wage
of $282.95 (gross) per week for services rendered to
the company. The employment contract was for no
more than $282.95 per week.

6. [withdrawn by leave]
7. [withdrawn by leave]
8. The appeal alleges that the Commission has exceeded

its jurisdiction, as the standard of proof for a claim
under s29(b)(ii) of the Industrial Relations Act, 1979
is the same as required in the Industrial Magistrate’s
Court, according to the Industrial Relations Com-
mission, and given by Fielding S.C.

The appellant seeks an order that the decision at first instance
be quashed.

The first five grounds of appeal may be summarised as, in
effect, claims that the Commission at first instance erred in
making certain findings of fact either with no or insufficient
evidence and/or has misdirected herself as to the evidence in
making those findings. The remaining ground of appeal was
not specifically addressed in the submissions and it is not nec-
essary to deal with that further.

In my view the Commissioner at first instance correctly sum-
marised the issues to be determined in the matter as being
whether or not there was a contract of employment between
the parties and, if so, whether it included a provision that the
applicant was to be paid the sum of $570.00 per week in the
relevant period, and corollary questions from that. The onus
of establishing the contractual benefit claimed was due fell on
the applicant with the determination to be a matter of fact and
law for the Commission.

There was no dispute at first instance that the applicant
worked for the respondent between 5 April 1995—2 February
1996 and again between the 5 July 1996—11 October 1996.
The benefits claimed are in relation to the first of these two
periods when she was paid $282.95 per week. The fundamen-
tal issue then was whether or not it was a condition of the
contract of employment that, as the applicant at first instance
claimed, the sum of $282.95 gross was a part payment of a
total weekly entitlement to $570.00 gross, with the balance to
be paid to her subsequently.

Oral evidence as to the contract of employment was given
by Ms Yvonne Scott, (the respondent here), an employer prin-
cipal Mr Wayne Ronald McNally and the factory foreman for
the employer Henry Charles Hinschen.

As the Commissioner at first instance observed the question
to be decided did not go to any judgement as to fairness of the
arrangements between the parties but to issues of fact as to
what had been agreed. That largely turned on the competing
oral evidence of the applicant and Mr McNally; a matter of
discretionary judgement for the Commission.

The proper approach to appeals against discretionary judge-
ments was canvassed in a recent decision by Kennedy J in an
Industrial Appeal Court matter [Appeal IAC 21 of 1996, The
Registrar and Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers—Western
Australian Branch, (1998) 78 WAIG 289 at 293]. His Honour
cited with approval the conclusions by Kitto J in Australian
Coal and Shale Employees’ Federation v The Commonwealth
(1953) 94 CLR 621 at 627. It is reproduced here in part —

... the true principle limiting the manner in which an appel-
late jurisdiction is exercised in respect of decisions involving
discretionary judgement is that there is a strong presumption
in favour of the correctness of the decision appealed from, and
that that decision should therefore be affirmed unless the court
of appeal is satisfied that it is clearly wrong.

A degree of satisfaction sufficient to overcome the strength
of presumption may exist where there has been an error which
consists in acting upon a wrong principle, or giving weight to
extraneous or irrelevant matters, or failing to give weight or
sufficient weight to relevant considerations, or making a mis-
take as to the facts. Again, the nature of the error may not be
discoverable, but even so it is sufficient that the result is so
unreasonable or plainly unjust that the appellate court may
infer that there has been a failure properly to exercise the dis-
cretion which the law reposes in the court of first instance:
House v The King (1936) 55 CLR 499 at 504-505.

This approach, which emphasises the long established prin-
ciple that an appellate court must not interfere with a
discretionary judgement appealed against unless it is satisfied,
that some palpable error or substantial wrong has occurred.

The Commissioner at first instance, who had the significant
advantage of observing the witnesses, preferred the evidence
of the applicant to that of Mr McNally. That is, where there
was a conflict in evidence given by these two witnesses as to
the terms of the employment, the applicant’s version was ac-
cepted. The appellant alleges in Grounds 1, 2 and 5 that in
accepting the applicant’s evidence on the existence of a con-
tract of employment and its terms the Commissioner
disregarded contrary evidence, or in the alternative the claim
was not made out and/or the Commissioner took account of
irrelevant considerations and/or failed to give weight or suffi-
cient weight to the evidence of McNally. None of these grounds
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or parts thereof are made out. It was open to the Commis-
sioner to conclude as she did as to the credibility of the applicant
and McNally. It was not established that irrelevant considera-
tions were of account in the decision or that an error in
according weight to the evidence of McNally occurred.

So far as Grounds 3 and 4 are concerned it is clear from the
reasons for decision at first instance that the Commissioner
did have regard for the personal relationship between Scott
and McNally at the time the contract of employment was ar-
rived at as well as the declaration of Scott that the employment
was part time in arriving at conclusions as to the terms and
conditions of employment. Again, no error has been estab-
lished by the appellant with respect to a lack of regard or an
application of weight in these considerations.

Having regard for what has been put to the Full Bench, the
appellant has not met the test of establishing a palpable error
in the exercise of what is a discretionary judgement. Accord-
ingly the Full Bench must not intervene. I would dismiss the
appeal.

THE PRESIDENT: For those reasons the appeal was dis-
missed.

APPEARANCES: Mr C J Beedham on behalf of the appel-
lant

Mr K Trainer on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S & M Bennett Pty Ltd t/a Rockingham Sheetmetal Works

(Appellant)

and

Yvonne Scott

(Respondent).

No. 1837 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P.J. SHARKEY

CHIEF COMMISSIONER W.S. COLEMAN

COMMISSIONER S.A. CAWLEY.

16 December 1997.
Order.

This matter having come on for hearing before the Full Bench
on the 15th day of December 1997, and having heard Mr J C
Beedham, as agent, on behalf of the appellant and Mr K Trainer,
as agent, on behalf of the respondent, and the Full Bench hav-
ing reserved its decision on the matter, and the Full Bench
having determined that its reasons for decision will issue at a
future date, it is this day, the 16th day of December 1997,
ordered that appeal No 1837 of 1997 be and is hereby dis-
missed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Federation of Totally and Permanently
Incapacitated Ex-Service Men and Women Limited Western

Australian Branch Incorporated

(Appellant)

and

Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, WA Branch.

(Respondent).

No. 2360 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P.J. SHARKEY
SENIOR COMMISSIONER G.L. FIELDING

COMMISSIONER P.E. SCOTT.

25 March 1998.

Reasons for Decision.
THE PRESIDENT: This is an appeal against the decision of
the Industrial Court sitting at Perth given on 28 November
1997 and 1 December 1997 in complaint No CP 122 of 1996.

His Worship found the breaches of award alleged in the com-
plaints proven, imposed a penalty of $4,241.30 and ordered
the payment of $4,241.30 underpaid and costs of $44.00.

GROUNDS OF APPEAL
The appellant now appeals against that decision on the fol-

lowing grounds—
“1. His Worship erred in fact and law in holding that the

employee was “working and on duty” for the whole
of the period that he was required to be present at the
appellant’s premises.

2. His Worship erred in law in construing the award by
failing to have regard, or proper regard, to its provi-
sions, and, in particular, to Clause 27—On Call.

3. His Worship erred in law in applying the decision in
Hospital Employees Industry Union of Workers, WA
v The Proprietor, Lee Downs Nursing Home (1977)
57 WAIG 455 (IAC), and consequently in constru-
ing and applying the award, by failing to recognise
that the decision in that case turned on the construc-
tion of the particular award there in issue, whereas
the provisions of the Aged and Disabled Persons’
Hostels Award 1987 in this case were materially dif-
ferent in as much as they expressly allowed that an
employee could be required to remain available for
call and at the same time be off duty and not work-
ing.

4. In deciding the matter, on the basis of Burt CJ’s judge-
ment in the Lee Downs case, his Worship
misconceived his jurisdiction and failed to properly
determine the question which had been referred to
him by the Full Bench, namely, whether the employee
was off duty and not working, within the meaning of
the Aged and Disabled Persons’ Hostels Award 1987.

5. His Worship erred in fact and law in failing to distin-
guish between the period of the security round,
periods during which the employee responded to calls
and the remaining time during which the employee
was simply required to remain available for call.

6. His Worship erred in fact and law in holding that the
employee was working and on duty during the time
in which he was simply required to remain available
for call when there was no, or insufficient, evidence
which could reasonably support such a conclusion.

7. His Worship erred in law by failing to provide ad-
equate reasons for his decision.
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8. His Worship erred in fact and law in ordering the
amount due of $4241.30 in accordance with Clause
15(2)(a) of the award. The amount ordered due should
have been $3521.89 in accordance with Clause
15(2)(b) of the award (see calculations following).”

BACKGROUND
These complaints and a decision to dismiss them were the

subject of an appeal No 338 of 1997 to the Full Bench which,
on the 9 July 1997, upheld the appeal, set the decision to dis-
miss the complaints aside and remitted them to the learned
Industrial Magistrate to hear and determine in accordance with
the reasons of the Full Bench and according to law. The rea-
sons for decision upon the appeal and the order in ALHMWU
v AFTPIEMW Limited appear at 77 WAIG 1891.

When the complaints came back before His Worship, he
correctly identified from the reasons for decision of the Field-
ing SC, with whom Scott C agreed, what was before him.
That was expressed by the Senior Commissioner as follows—

“I would uphold the appeal and remit the matter to the
Industrial Magistrates Court to determine whether, hav-
ing regard to his duties and responsibilities, Mr
McCutcheon was in fact off duty and simply on call and
not in fact on duty and thus working for the entire period
he was said to be rostered “on call”. The fact that Mr
McCutcheon may have been “on call” begs to question as
to whether or not he was working whilst “on call”. In
essence, that is the question which must be determined
on the facts that were presented to me during the course
of these proceedings.”

His Worship correctly found that during the normal course
of his employment, Mr McCutcheon (the employee, the sub-
ject of the complaint) was required to be at the workplace and
immediately available to attend to his work responsibilities
and duties during the course of his entire shift which occupied
seventy (70) hours per fortnight.

At all times, he was required to remain on the premises, but
he was permitted to read or watch television when he was not
(and I paraphrase) performing the more active part of his du-
ties.

His Worship applied the judgment of Burt CJ in Hospital
Employees Industry Union of Workers, WA v The Proprietor,
Lee-Downs Nursing Home (1977) WAIG 455 at 456 (the “Lee-
Downs Case”) and quoted by the Full Bench in ALHMWU v
AFTPIEMW Limited (op cit) at 1896 and by His Worship
(see pages 10-11 of the Appeal Book (hereinafter referred to
as “AB”).

Applying those dicta, His Worship found correctly that the
situation outlined in the reasons for judgment of Burt CJ was
remarkably similar to the position “occupied by Mr
McCutcheon”, because—

“In general terms Mr McCutcheon’s duties and respon-
sibilities were to remain on the premises, ensure that the
premises were secure by conducting regular security
checks, arrange for the needs of residents including emer-
gency medical care and the notification of doctors and be
responsible for allowing visitors entry to and from those
premises. His duty statement now Exhibit B confirmed
his responsibilities and duties.”

His Worship held that, because he was responsible for the
performance of those instructions throughout his shift, he was
working and on duty for the period that he was required to be
present.

His Worship then went on to find that, for the reasons he
further expressed (see AB 11) that a breach of the award had
been committed as alleged.

For my part, I am of the opinion that the dicta quoted from
the reasons for judgment of Burt CJ, which the ratio in that
case, applies, and is binding on the Full Bench. I adopt what I
said in ALHMWU v AFTPIEMW Limited (op cit) at 1895-
1898. In particular, the Industrial Magistrate was right because
an “on call” allowance under Clause 27 of the award clearly
applies to a person who is not on duty and is absent from or
resides at his/her place of employment and who is then called
back on duty as specific times.

At all material times, on the authority of the “Lee-Downs
Case”, during the 70 hours per fortnight when he was on duty,

Mr McCutcheon was working and was not on call and his
duties were prescribed for him. They included performing se-
curity checks (see his duty statement AB 121 referring to his 9
pm—7 am Sleep Shift). It was correct to find, therefore, that
he was not on call.

Fielding SC, with whom Scott C agreed in the same appeal
at page 1900, took what seems to me to have been a similar
view—

“In my opinion, the matter does not end there. The Ap-
pellant, although apparently conceding that Mr
McCutcheon was on call for much of the time, argued
that, at least for the purposes of annual leave, he was
working during that time.

There can be little argument but that a person who is on
call can also be regarded as working in the ordinarily ac-
cepted sense of the term (see: Minister for Health and
Others v Hospital Employees’ Industrial Union of Work-
ers, W.A.(supra); and see too: Western Australian Police
Union of Workers v The Honourable Minister for Police
(1981) 61 WAIG 1906). Nonetheless, the provisions of
Clause 27 of the Award seem to imply that an employee
is only entitled to the on call allowance when they are
“off duty”. Furthermore, the clause, by its reference to an
employee being “required to work” in response to a call,
infers that he is not working unless and until responding
to a call. Consistent with this the clause also appears to
indicate that when answering a call, an employee is no
longer to be paid the allowance, but instead presumably
the normal rate of pay under the Award. In all those cir-
cumstances, and having regard to the general rule that a
leave entitlement is based on the ordinary hours of work,
it may well be correct to say that a person entitled to the
allowance is not entitled to have the period of on call
included in the calculation for payment of annual leave.

However, in my view, although Clause 27 stipulates
that to be eligible to receive the on call allowance, an
employee must be “off duty”, it does not follow that eve-
ryone who is paid the allowance is in fact off duty. In this
case, having regard to the obligations imposed on Mr
McCutcheon by his roster, it is questionable whether he
was in fact “off duty” in the sense that he was not work-
ing. The Award, unlike the Minimum Conditions of
Employment Act 1993, does not say that an employee
who resides at the workplace and remains on call is not
working. Rather, it simply specifies what a person who
fits that category is to be paid. All the indications are,
having regard to the decided authorities, that although
described as “off duty”, the entire shift nonetheless con-
sisted the week’s work for Mr McCutcheon. Indeed, in
this respect it might not be insignificant that the allow-
ance paid to him during that time when he was said to be
off duty was equivalent to the minimum rate of pay fixed
by the Minimum Conditions of Employment Act 1993.
...

For the foregoing reasons, I would uphold the appeal
and remit the matter to the Industrial Magistrate’s Court
to determine whether, having regard to his duties and re-
sponsibilities, Mr McCutcheon was in fact off duty when
simply “on call” and not in fact on duty and thus working
for the entire period he was said to be rostered “on call”.
The fact that Mr McCutcheon may have been “on call”
begs the question as to whether or not he was working
whilst on call.”

For all of those reasons, the learned Industrial Magistrate
did not err in finding as he did. Further, in every respect of the
requirements laid down in Ruane v Woodside Offshore Petro-
leum Pty Ltd 71 WAIG 913, his reasons for decision were
entirely adequate and explain in detail why he reached his de-
cision. In particular, at AB 10-11, he goes on to explain why
he cannot agree with the submissions for the defendant that
Mr McCutcheon was not on duty on the entire shift or on call.

His Worship applied the reasons for judgment in the “Lee-
Downs Case” (op cit) and did so correctly, there being nothing
in Clause 27 which makes “Lee-Downs” inapplicable; indeed
as I have said above, the contrary is the case.

No ground of appeal has been made out. For those reasons,
I would dismiss the appeal.
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GROUND 8
I now turn to Ground 8. The ground alleges an error in the

calculation of the amount of the underpayment ordered to be
paid.

The Industrial Magistrate ordered an amount to be paid which
the appellant submits was erroneously calculated in accord-
ance with Clause 15(2)(a) instead of Clause 15(2)(b). His
Worship invited and received submissions as to the calcula-
tion of the amount underpaid. The amount which he ordered
to be paid was $4,241.30.

The appellant submits that the amount ordered to be paid
should have been $3,521.89, calculated in accordance with
Clause 15(2)(b) of the award. The appellant’s advocate ap-
pended a schedule of calculations.

The advocate for the respondent has made written submis-
sions by leave which are dated 13 March 1998. The submissions
on behalf of the respondent is that the schedule (see AB 49)
was submitted. It is also submitted that the calculation set out
on behalf of the appellant in Ground 8, based on an hourly rate
of wage calculated in accordance with the Minimum Condi-
tions of Employment Act 1993, was not before the Court and
that the schedule attached to the written submissions, to which
I have referred properly, reflects the decision of the Court.

Mr McCutcheon was found not to be off duty. His Worship
found this (see AB 11). Mr McCutcheon was an employee
who regularly worked less than 38 hours per week. He was,
therefore, a part-time employee. These findings were not chal-
lenged before us.

Further, because he lawfully terminated his employment, he
was entitled to be paid in accordance with either Clause 15(2)(a)
or Clause 15(2)(b), whichever amount was the greater.

Under Clause 15(2)(a), he was to be paid for the period of
leave as follows—

(a) The wage which he would have received had he not
proceeded on leave.

(b) Since he was a rostered employee, such wage would
include—

(i) shift work penalties which he would have re-
ceived had he not proceeded on leave;

(ii) weekend penalties which he would have re-
ceived had he not proceeded on leave.

In the event that it was not possible to calculate the
shift and weekend penalties which the employee
would have received, then the employee must be paid
the average of such payments made each week over
the four weeks prior to his taking leave.

Under Clause 15(2)(b), Mr McCutcheon was required to be
paid—

(a) At the rate of wage shown in Clause 18 for his class
of work.

(b) In addition, a loading of 17.5% of that wage for any
leave due in each year.

(c) For the remaining one third of the leave due in each
year be paid according to Clause 15(2)(a)

CALCULATIONS
Under Clause 15(2)(a), Mr McCutcheon was entitled to be

paid the ordinary hourly rate which is calculated by dividing
the weekly rate by 38 (see Clause 18(2)).

In this case, he was entitled to receive—
$419.60 x 35/38 = $386.47

which was the award rate.
There is no provision in the award for $7.93 an hour and to

base a calculation on it is an error. Further, there seems to be
no submission relating to, or evidence of, the relevance of that
figure, at first instance.

Indeed, the appellant’s own calculations recognise the award
rate at resignation as $419.60 per week. The calculation under
Clause 15(2)(a) adds the nightshift loading of 15%, less
$425.37 paid and $444.44 (for 10.5 weeks), which do not seem
to be in dispute, which equals $4,241.30.

Under Clause 15(2)(b) Mr McCutcheon would be entitled
to an amount which, properly calculated, might lead to a slightly
different result, but there was no cross-appeal.

His Worship’s reasons for decision are based on the correct
calculation as it was submitted to him. There was no cross-
appeal and nothing in the submissions that the appellant made
to us which reveal an error in calculation.

That ground is not made out. I would dismiss the whole of
the appeal.

SENIOR COMMISSIONER G L FIELDING AND COM-
MISSIONER P E SCOTT: This matter has had a somewhat
tortuous path. That path commenced with the Respondent lay-
ing a complaint on or about 29 July last, alleging that the
Appellant had breached the provisions of the Aged and Disa-
bled Persons Hostels Award, 1987 in respect of the payment
of annual leave entitlements to one of the Respondent’s former
employees, Mr McCutcheon.

The circumstances giving rise to the complaint can be stated
shortly. They have previously been the subject of considera-
tion by a Full Bench of the Commission in The Australian
Liquor, Hospitality and Miscellaneous Workers Union, Mis-
cellaneous Workers Division, Western Australian Branch v.
Australian Federation of Totally and Permanently Incapaci-
tated Ex-Service Men and Women Ltd, Western Australian
Branch (1997) 77 WAIG 1891. The Appellant provides hostel
accommodation for returned service personnel. Mr
McCutcheon, a member of the Respondent Union, was em-
ployed by the Appellant from 12 February 1994 to 13 January
1996. It is common ground that his employment was governed
by the Aged and Disabled Persons Hostels Award, 1987. At all
material times he was employed at the Appellant’s hostel as
an Assistant Supervisor within the meaning of the Award. He
regularly worked what is described in his duty statement as a
“sleep shift” from 9.00 p.m. to 7.00 a.m. seven days a fort-
night. During those hours he was required to remain on the
hostel’s premises and be in a position to respond immediately
to calls for assistance from residents of the hostel. His duty
statement required that during the first half hour of the shift he
was to ensure that the premises were secure and thereafter to
be immediately available to attend to any calls for assistance
from residents in the hostel. In essence, apart from ensuring
soon after the shift commenced that the hostel premises were
properly secured, he was free to do what he liked, so long as
he was ready and able to respond to calls for assistance from
residents in the hostel. Indeed, the relevant duty statement stipu-
lated that as it was a sleep shift “there are no duties apart from
responding to emergency call buzzers”.

The Award, by subclause 15(3), makes provision for an
employee who lawfully terminates his employment to be paid
for any outstanding annual leave entitlements at the time of
termination. An employee in those circumstances is to be paid
one half of a week’s pay at the rate prescribed by subclause
15(2) of the Award in respect of each completed month of
continuous service, for which annual leave has not already
been taken. A week’s pay for these purposes is either the wage
the employee would have received had he not proceeded on
leave, including shift and weekend penalties, or the rate of
wage shown in the Award for the relevant classification, to-
gether with a loading of 17½ per cent of that wage for
two-thirds of any leave, and for the remaining one-third of the
leave, the wage the employee would have received had he not
proceeded on leave, whichever is the greater.

Mr McCutcheon lawfully resigned from his employment
with effect from 13 January 1996. Both parties now say that
upon his resignation, Mr McCutcheon was paid the sum of
$425.37. This sum was calculated on the basis that Mr
McCutcheon was only working and in receipt of a wage when
he was actually attending to calls made by residents at the
hostel. The Appellant argues that, except in respect of the ini-
tial half an hour of each shift when he was required to attend
to the security of the premises, and except when attending to
calls for assistance, Mr McCutcheon was, by reason of Clause
27 of the Award, only entitled to be paid an on-call allowance
and not a wage.

At the relevant time, Clause 27 of the Award provided—

“27.—CALL ALLOWANCE
“An employee who resides at the hostel and who is re-

quired to remain available for call during her off-duty
period, shall be paid for each hour of such call at the rate
of 12.5% of the hourly wage rate, from time to time for
the Supervisor classification. Such payment shall not be
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made for any period during which the employee is re-
quired to work as a result of a response to a call.”

On the other hand, the Respondent argues that Clause 27
had no application in this particular case. It contends that Mr
McCutcheon did not reside at the Respondent’s premises and,
moreover, was on duty throughout the entirety of his rostered
shift. Accordingly, the Respondent contends that Mr
McCutcheon had an entitlement to annual leave based on the
entirety of the shift and not just a part of it. Consequently, he
was entitled to 10.5 weeks’ accrued annual leave, which, hav-
ing regard to the sum paid to him upon his resignation, left an
amount outstanding of $2,536.60.

When the matter first came before the Industrial Magistrate’s
Court, the learned Magistrate found that Clause 27 of the Award
applied to the situation under which Mr McCutcheon was
employed and that “though Mr McCutcheon was present at
the employer’s premises he was not on duty within the mean-
ing of the Award. He was off duty and paid the appropriate
allowance pursuant to Clause 27”. Accordingly, the learned
Magistrate dismissed the complaint. From that decision, the
Respondent appealed to a Full Bench of the Commission (see:
The Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division, Western
Australian Branch v. Australian Federation of Totally and
Permanently Incapacitated Ex-Service Men and Women Ltd,
Western Australian Branch (supra)). The Commission upheld
the appeal and remitted the matter to the Industrial Magis-
trate’s Court to determine whether, in fact, having regard to
the duties and obligations imposed upon Mr McCutcheon when
rostered for work, he was off duty in the sense that he was not
working. It was not enough to say that he was off duty be-
cause he was paid only the on-call allowance. The Appellant
now concedes that, even on the formula which it advances as
being correct, Mr McCutcheon had a greater entitlement than
that for which he was paid. The Appellant acknowledges that
no account was taken, as should have been the case, of the
first half hour of each shift during which time Mr McCutcheon
was required to ensure that the premises were secure.

On re-hearing the matter, the learned Magistrate found that
Mr McCutcheon “was required to be present at his place of
employment for the 10 hour shift and pursuant to the instruc-
tions received from his employer had to answer emergencies
when and if they arose and to conduct himself in relation to
the security arrangements of the establishment, answer calls
from residents and other persons who wished to obtain entry
to those premises throughout this period”. Because he was
responsible for the performance of those instructions through-
out his shift, the learned Magistrate concluded that he was
“working and on duty for the period that he was required to be
present”. In so concluding, the learned Magistrate followed
the decision of the Industrial Appeal Court in Hospital Em-
ployees Industrial Union Of Workers, WA v. The Proprietor,
Lee Downs Nursing Home (1977) 57 WAIG 455 at 456. The
import of the decision in that case is that they “also serve who
stand and wait” (see: Automatic Fire Sprinklers Pty Ltd v.
Watson (1946) 72 CLR 435 at 466). As a consequence, the
learned Magistrate found the complaint to have been made
out and ordered the Appellant to pay the Respondent the sum
of $4,241.30 on account of accrued annual leave due to Mr
McCutcheon. From that decision the Appellant now appeals.

Essentially, the Appellant contends that the learned Magis-
trate was wrong to conclude that Mr McCutcheon was working
and on duty for the whole period of his shift. The Appellant
argues that the decision of the Industrial Appeal Court in Hos-
pital Employees Industrial Union Of Workers, WA v. The
Proprietor, Lee Downs Nursing Home (supra) is distinguish-
able on the grounds that it concerned provisions of an award
which were materially different from those now under consid-
eration. Indeed, the Appellant argues that the provisions of
Clause 27 were designed to overcome the effect of the Lee
Downs Nursing Home Case (supra). The Appellant contends
that the learned Magistrate erred in construing the provisions
of the Award and should have distinguished between the pe-
riod of the security round and periods during which Mr
McCutcheon responded to calls and between the time during
which Mr McCutcheon “was simply required to remain avail-
able for call”. In addition, the Appellant complains that the
learned Magistrate erred by failing to provide adequate rea-
sons for his decision. Furthermore, the Appellant contends that,

even if the learned Magistrate was correct in his assessment
that Mr McCutcheon was on duty throughout the entire shift,
he erred in calculating the sum due to him. That sum should
be $2,488.90, rather than $4,241.30.

In our opinion, none of the grounds of appeal have been
made out. With all respect to the arguments advanced on be-
half of the Appellant, the provisions of Clause 27 do not have
the effect which it suggests. Not by any measure can it be said
that Mr McCutcheon resided at the hostel at any material time.
On the agreed facts, he resided in a house away from the
workplace. It cannot sensibly be said that a person whose place
of abode is somewhere other than the workplace and who trav-
els from his place of abode to the workplace each day, as did
Mr McCutcheon, resides at the workplace during the period
of his shift. That is no less the case because the employee
sleeps during all or part of his shift. Furthermore, on the basis
of the uncontradicted evidence before the Industrial Magis-
trate’s Court, it was open for the learned Magistrate to find as
he did that Mr McCutcheon was on duty and working through-
out the entire shift. Indeed, it would be surprising if he came
to any other conclusion. The very fact that Mr McCutcheon
was rostered for a shift requiring him to come to and remain at
the workplace for a stipulated period, makes it difficult to say
that he was not on duty. As his duty statement makes clear, his
duty was to be at the workplace ready to respond to emer-
gency call buzzers. It may be that while he was waiting for the
buzzer he slept or read a book, but he was nonetheless rostered
on duty and at work, as the learned Magistrate found. Mr
McCutcheon was not merely rostered to be on-call, as the
Appellant contends. He was required to remain on the Re-
spondent’s premises during the entire period of his shift for
the purpose of responding to those calls. In those circumstances,
it was entirely proper for the learned Magistrate to hold, as he
did, relying on the Lee Downs Nursing Home Case (supra),
that Mr McCutcheon was working and on duty for the entire
shift. It follows that if Mr McCutcheon is working and on
duty for that period, he could not at the same time be off duty
for the purposes of Clause 27.

Although the Appellant complains that the learned Magis-
trate in effect found that Mr McCutcheon was required to attend
to security arrangements throughout the entire shift, whereas
that obligation appears, at least on one interpretation of the
duty statement, to be limited to the first half hour of the shift,
such a finding does not detract from the overall conclusion
arrived at by the learned Magistrate that the Applicant was
required to work by waiting to attend to the calls of residents.

The situation faced by Mr McCutcheon is in stark contrast
to the situation where an assistant supervisor who is a perma-
nent resident in the hostel and although not rostered to work
on a particular day, is nonetheless required to remain avail-
able to answer calls from residents. The important difference
is that that person, unlike Mr McCutcheon, is not required to
leave home and attend at the workplace on a normal or “stand-
ard” shift . Instead, that person outside of the normal or standard
shift, and thus when off duty, is liable to attend to calls in a
given period as an incident of being resident at the hostel. In
one case, the calls are answered outside of the ordinary hours
of work and in the other, within the ordinary hours of work
(see: Western Australian Police Union of Workers v. Hon.
Minister for Police (1981) 61 WAIG 1906).

It follows that, in our opinion, the learned Magistrate cor-
rectly concluded that Mr McCutcheon was working and on
duty during the period of his entire shift.

Equally, there is no substance in the Appellant’s contention
that the reasons for decision published by the learned Magis-
trate were inadequate. The obligation to give reasons does not
require that every element of fact should be sifted, analysed
and mentioned. It is sufficient that the parties to the proceed-
ings are able to determine why the decision went the way it
did (see: Muralidharan v. The Minister for Immigration and
Ethnic Affairs (1996) 62 FCR 402; Pitcher v. Langford (1991)
23 NSW LR 142; and see too: Ruane v. Woodside Offshore
Petroleum Pty Ltd (1991) 71 WAIG 913). In this instance, the
learned Magistrate published reasons which make it abundantly
clear why the learned Magistrate reached the conclusion he
did. There is no basis to criticise the decision on those grounds,
except perhaps in respect of the method used to calculate the
money due to Mr McCutcheon, although the Appellant did
not advance that as a defect in the reasons.
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No objection was taken to the fact that the learned Magis-
trate ordered that the Appellant pay a larger sum of money
than the Respondent alleged was due. In the circumstances,
the matter need not be pursued further on this occasion. It is
sufficient to say that the amount alleged to be due was speci-
fied in the particulars supplied by the Respondent in support
of the complaint. The gravamen on the complaint was, and
remains, that the Appellant breached the Award by failing to
pay the full annual leave entitlement due under the Award. If
need be, it would not have been inappropriate for the learned
Magistrate to amend the particulars to reflect the precise amount
due in accord with the gravamen of the complaint. Indeed,
following his finding in the matter he invited the parties to
make submissions regarding the quantum to be paid to
McCutcheon. That appears to have prompted the Respondent
to supply what in effect were amended particulars, and which
particulars the learned Magistrate appears to have accepted as
accurately reflecting Mr McCutcheon’s entitlements. Further-
more, there appears to be no record of any objection to those
particulars or any submission to the contrary by the Appellant
(then the Respondent).

The published reasons for decision of the learned Magis-
trate make it clear that, in calculating Mr McCutcheon’s
entitlement, he applied the formula specified in paragraph
15(2)(a) of the Award, because it provided the greatest pay-
ment to him, as the Award requires. That formula is based on
the level of remuneration Mr McCutcheon would have received
had he been paid the minimum award wage throughout the
entire shift. As indicated in the previous proceedings before
the Full Bench, that formula is designed to ensure that when
an employee goes on annual leave he does not receive a lower
level of remuneration than when at work. The emphasis is on
the actual wage paid to the individual rather than on the mini-
mum wage which the Award requires to be paid.

The Appellant says that that formula should be applied us-
ing the rate of $7.93 per hour, which was the “wage” actually
paid to him for the majority of the shift, except when actually
attending to a call from residents. However, on the Appel-
lant’s own argument, that was not his “wage” but an on-call
allowance. When he was working, as the Appellant consid-
ered it, he was paid the Award wage for an assistant supervisor.
On this reasoning, had he been considered to be at work for
the entire shift, his wage for that period would have been the
award wage. In any event, for the reasons explained by the
Senior Commissioner in the previous proceedings before the
Full Bench, we do not regard the on-call allowance as falling
within the concept of “the wage” for the purposes of calculat-
ing annual leave payments.

The wage to be paid to Mr McCutcheon for work done at
the time of his termination was the wage fixed by the Award
for an assistant supervisor. At the time it seems that was $419.00
per week. On that basis, the calculation relied upon by the
Appellant is wrongly based. If there is any error in the calcu-
lation presented to the learned Magistrate and accepted by him,
it is that a proper calculation according to paragraph 15(2)(b)
results in a higher amount than $4,241.30, which is the prod-
uct of a proper application of the formula in subclause 15(2)(a).
However, as there is no cross appeal, that is not a matter which
warrants further examination by the Full Bench on this occa-
sion.

We would therefore dismiss the appeal.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly,

APPEARANCES: Mr P Robertson, as agent, on behalf
of the appellant.

Mr N Whitehead, as agent, on behalf of the respondent.
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Order.
This matter having come on for hearing before the Full Bench
on the 6th day of March 1998, and having heard Mr P
Robertson, as agent, on behalf of the appellant and Mr N
Whitehead on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for
decision being delivered on the 25th day of March 1998
wherein it was found that the appeal should be dismissed, it is
this day, the 25th day of March 1998, ordered that appeal No
2360 of 1997 be and is hereby dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an application by the applicant, an
organisation as that is defined in s.7 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the Act”).

The application was made under s.62(2) of the Act and sought
authorisation to register alterations of the applicant organisa-
tion’s rules.

By s.62(4), s.55, s.56 and s.58(3) of the Act apply with such
modifications as are necessary to and in relation to an applica-
tion such as this by an organisation for authority to register an
alteration of its rules.

The application originally sought authorisation to alter rules
4 and 5(g) of the applicant organisation’s rules.

AMENDMENTS TO APPLICATION
The applicant organisation sought to amend the existing rule

4(a)(ii) by adding the words “or Aboriginal Education Worker”
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to the existing sub-rule so as to enable coverage of persons in
that occupation by the applicant organisation.

Another organisation, the Australian Liquor Hospitality and
Miscellaneous Workers Union, Miscellaneous Workers Divi-
sion, Western Australian Branch (hereinafter referred to as “the
ALHMWU”) sought to object and filed a notice of objection.
The applicant organisation therefore sought to withdraw that
part of the application. The Full Bench, exercising its powers
under s.58(3) of the Act, amended the application accordingly
and the ALHMWU withdrew its objection and withdrew from
the proceedings.

The applicant organisation also sought to add a new rule
4(a)(vi) to give coverage of employers referred to in sub-rule
(4)(a)(i) whose work was contracted out or undertaken by an
alternative employer.

That proposed alteration was opposed by another organisa-
tion, the Civil Service Association of WA (Inc) (hereinafter
referred to as “the CSA”), which sought to object to the appli-
cation and intervene in the proceedings. That application to
alter was withdrawn and the notice of objection and notice of
proposed intervention were withdrawn by the CSA which with-
drew from the proceedings. That part of the application was
deleted by leave of the Full Bench.

That part of the application which sought to add rule
(4)(a)(vii) was also sought to be deleted. The Full Bench ob-
served that, having regard to the definition of “employee” in
s.7 of the Act, it might not, as a matter of law, be possible for
such an alteration validly to be made.

The proposal to delete rule (5)(g) was said not to be within
the jurisdiction of the Full Bench because it was conceded not
to be a matter referred to in s.62(2) of the Act. In particular, it
was probably not an alteration which related to qualification
for membership but to rights of members, it might be argued.
Rule 5(g) reads as follows—

“(g) APPOINTED MEMBERS  shall be entitled to all
rights, privileges and benefits of membership of this
Union, except

(i) the right to attend State Council as a delegate,
and

(ii) the right to stand for office.”
However, that is a matter which I propose to deal with later.

I would, however, say that rule 4(g), which does refer to quali-
fication for membership, is now sought to be deleted.

THE REMAINING ALTERATION
As a result, what remained was an application to alter rule

(4)(a) by adding a new rule 4(a)(viii), which would be re-
quired to be re-numbered 4(a)(vi) were the application
granted, having regard to the deletion of other portions of the
application to which I have referred above and an applica-
tion to deleted existing rule 4(g). That proposed alteration
reads as follows—

“Any employee of the SSTUWA (inc.) provided that such
persons are not eligible for membership of the Australian
Municipal, Administrative, Clerical and Services Union
of Employees, W.A., Clerical and Administrative Branch.”

THE OBJECTION BY MS RAYLENE GWENDA ANNE
JEAKINGS

This proposed alteration was objected to by one objector
only, and that was Ms Raylene Gwenda Anne Jeakings, who
appeared for herself in these proceedings. Ms Jeakings was
conceded to be a member of the applicant organisation, and,
upon concession, the Full Bench was satisfied that Ms Jeakings
had sufficient interest to enable her to pursue her objection in
these proceedings.

The grounds of objection I now set out hereafter in full for
convenience—

“1. There is a clear conflict of interest because—
(i) An employer enrolling employees as members,

whereby members must be supported by their
union.

(ii) An employee member giving directions to all
members on the unions position and if action
is to be taken, they must be also telling them-
selves to do it, even if they do not agree.

(iii) Equity of pay and conditions
(a) teachers are employed by the Educa-

tion Department of Western Australia,
employees of the union are employed
by the SSTUWA.

 2. At election time for Senior Officers and other union
positions, the employee member is given a higher
profile.

3. It can become political.
4. Wages/conditions are not equitable those of other un-

ion members.
 5. Have control of the union that it be not be healthy.
 6. Members have not been asked to vote, a few State

Council Delegates agree to a rule change and then
members are informed and can object by the way of
communicating the information to all members in
the “Western Teacher” which not read by many teach-
ers.”

(These objections were developed in an outline of submis-
sions, also called a notice of objection).

S.55(1), (2), (3) AND (4) OF THE ACT
I am satisfied that s.55(1), (2) and (3) have been complied

with.
S.55(4) requires the Full Bench to refuse an application to

alter the rules, unless it is satisfied as to a number of matters.
That is the case whether there is a notice of objection or not.
The applicant organisation is required to establish that the re-
quirements of the section have been complied with. On the
evidence of the documents contained in exhibit 1, including
the statutory declaration of the applicant’s general secretary,
Peter John Quinn, I am satisfied—

(1) That the application had been authorised in accord-
ance with the rules of the applicant organisation,
particularly rule 45.

(2) That reasonable steps had been taken to adequately
inform the members—

(a) of the intention of the applicant organisation
to apply for registration;

(b) of the proposed rules of the applicant organi-
sation; and

(c) that the members or any of them might object
to the making of the application or to the al-
teration of those rules by forwarding a written
objection to the Registrar.

In particular, I am satisfied that the proposed alterations were
approved by the State Council of the applicant organisation in
accordance with the rules of the applicant organisation.

I am also satisfied, having regard to the structure of the ap-
plicant organisation, that the members had been afforded a
reasonable opportunity to make such objection by virtue of
the notice given them. I am also satisfied that rule 45 was
complied with (see the declarations of Peter John Quinn and
Alexandra Constance Manook and attachments 3(a) and 8(b)
of exhibit 1).

I am also satisfied, there being only one objection from a
member, that less than five percent of members of the appli-
cant organisation have objected to the making of the application
to authorise the alteration sought. There is thus no bar to the
application being granted on that ground.

I am satisfied, too, this being an application for authorisa-
tion to alter rules, that the rules provide for reasonable notice
for any proposed alteration and reasons therefor to be given to
the members of the applicant organisation and for reasonable
opportunity for the members to object to any such proposal
(see s.55(4)(d) of the Act and see rule 45).

I am also satisfied that the rules comply with s.55(4)(e), if I
am required to be so satisfied.

S.55(5) OF THE ACT
The Full Bench is required by s.55(5) to refuse an applica-

tion by an organisation made pursuant to s.55 if a registered
organisation whose rules relating to membership enable it to
enrol as a member some or all of the persons eligible, pursu-
ant to the rules of the firstmentioned organisation, to be
members of the firstmentioned organisation unless the Full
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Bench is satisfied that there is good reason, consistent with
the objects prescribed in s.6, to permit registration.

As in the case of the s.55(4) matters to which I have referred
above, it matters not whether there is an objection or not. The
Full Bench is required to refuse an application unless it is sat-
isfied that the requirements contained in s.55(4) and s.55(5)
have been complied with. If the Full Bench is not satisfied, it
is required, and mandatorily required, to refuse the applica-
tion.

First, no question arises that if staff members became full
members they would be eligible to be members of any other
organisation, as that word is defined, and as it appears in
s.55(5). In any event, if there were potential overlap in eligi-
bility between the applicant organisation and the Australian
Municipal, Administrative, Clerical and Services Union of
Employees, WA Clerical and Administrative Branch (herein-
after referred to as “the AMACSU”) then I am satisfied that
no such overlap could exist in reality if the alteration were
authorised. That is because persons eligible to join the
AMACSU are specifically excluded from coverage by the
applicant organisation, by virtue of the words of the alteration
sought to be authorised.

There was some mention of overlap in coverage with the
ASU. However, the ASU, if by that is meant the Australian
Services Union, is a federally registered organisation and is
not an “organisation” as that is defined in s.7 of the Act and
therefore within its meaning in s.55(5) of the Act. Further,
there was no suggestion that that was not the case.

I am therefore satisfied that s.55(5) is not a bar to the grant-
ing of the application.

S.56 OF THE ACT
There is nothing in the alteration sought which contains any

breach of s.56. It was not submitted to us in these proceedings
that an application such as this seeking the authorisation of
alterations to the rules of an organisation requires the Full
Bench to examine the rules to discover whether they meet the
requirements of s.56. It is, in my opinion, arguable that the
rules of an organisation already registered under the Act con-
tains rules which comply with the requirements of s.56 or might
be deemed to. However, that matter remains to be argued an-
other day. For the present, and for the purposes of this
application only, I express myself as satisfied that s.56 is com-
plied with due to the existing registration of the applicant
organisation.

RULE 5(G)
I expressed myself in discussions with Counsel as being of

opinion that the application to delete rule 5(g) was not within
the jurisdiction of the Commission. That view was based on
the fact that s.62(2) of the Act confers jurisdiction on the Full
Bench to authorise the alteration of rules only where, inter
alia, the alteration sought relates to three specified subjects,
including “qualifications of persons for membership”. I do not
think, upon reflection, that qualifications of membership re-
late only to eligibility for membership, including to the
constitution rule only, but to the qualifications for member-
ship validly and lawfully prescribed. Thus, if special categories
of membership which require certain qualifications are sought
to be prescribed or varied by an alteration to the rules, that
would fall within the jurisdiction of the Full Bench under
s.62(2).

What was sought in this application was to delete that rule
which prescribes a category of “Appointed Member”. If rule
5(g) prescribes qualifications for membership, then authorisa-
tion to alter the rules is within the jurisdiction of the Full Bench.
A “qualification” is defined in The Macquarie Dictionary, 2nd
Edition, as follows—

“1. a quality, accomplishment, etc., which fits for some
function, office, etc. 2. a required circumstance or condi-
tion for acquiring or exercising a right, holding an office,
or the like. 3. the act of qualifying. 4. the state of being
qualified. 5. modification, limitation, or restriction; an
instance of this: to assert a thing without any qualifica-
tion.”

If, however, the alteration is directed to the variation of the
rights or privileges of members or a special category of mem-
ber then that is not a matter for the Full Bench. Such an
application would not relate to “qualifications” but to rights

and privileges of membership. Rule 5(g) prescribes the rights,
privileges and benefits of appointed members. Rule 4(g) does
not. Rule 4(g) prescribes for qualification for membership of
the union in a specific and restricted class of membership,
namely appointed member. However, rule 4(g) is sought to be
deleted.

The effect would seem to be that employees are appointed
members with the rights of full members, even if rule 5(g)
were deleted. Whether rule 5(g) is deleted or not is a matter
for the Registrar. However, presently, if the application were
successful there would be a category of employee members
who were full members, with full rights and privileges, and
simultaneously appointed members with limited rights and
privileges.

THE MERITS
This is an application to which, like all applications,

s.26(1)(a), (b) and (c) of the Act apply. It has not been estab-
lished, in my opinion, that s.26(1)(d) is relevant to this occasion.

The objects of the Act are important, particularly s.6(e)
and (f). Those sections read as follows—

“The principal objects of this Act are —
...
(e) to encourage the formation of representative organi-

zations of employers and employees and their
registration under this Act and to discourage, so far
as practicable, overlapping of eligibility for mem-
bership of such organizations;

(f) to encourage the democratic control of organizations
so registered and the full participation by members
of such an organization in the affairs of the organi-
zation; and”

OBJECTIONS
The notice of objection in this matter plainly raised some

objections which had been raised in the past to similar appli-
cations. Summarised, these were as follows—

(1) There is presently a difference between the pay rates
applicable to employees of the applicant organisa-
tion and current teacher members of the applicant
organisation at least. That was the evidence of Ms
Franklyn elicited by Ms Jeakings in cross-examina-
tion.

(2) Significantly, the members who are employed in the
Education Department and the employees of whom
there are 16 are employed by the teacher members
own organisation.

(3) There was a conflict or potential for conflict between
the positions of employees as employees, and as
members, if they became members.

(4) Difficulties might arise because employees are bound
to comply with the directions of the Executive, whose
interests they might therefore advance at election time.

(5) They might be required to do things as employees
which they regarded as in conflict with their interest
as members.

(6) They might gain control of the union.
(7) The manner in which this resolution was passed was

objectionable because Council Delegates agreed to
a change which was not voted upon by the members.

(8) Further, as I understand the objection, it was that the
admission of employees to membership was incom-
patible with the nature of the applicant organisation
which was a teachers’ “union”.

The Full Bench did not allow an amendment sought to be
made after the closure of the applicant organisation’s case to
allege a failure to comply with s.55(4)(b) of the Act because it
came too late.

SOME EVIDENCE AND SUBMISSIONS
Of the 16 employees said to be relevant; and not eligible for

membership of the AMACSU, there are 13 organisers and three
industrial advocates. Of the 13 industrial organisers, three have
a primary school teaching background, three have a second-
ary school teaching background, two have a background as
TAFE lecturers, and one has a community lecturing back-
ground. Out of the remaining five, the women’s officer was
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formerly a research officer; the occupational health and safety
officer was an occupational health and safety officer with an-
other organisation, two industrial officers were industrial
officers or education officers with other organisations, and one
was the librarian/organiser. That person was previously the
union librarian whose duties were augmented by her being
given organisers duties. Of the three industrial advocates, one
was formerly an industrial officer with another organisation,
and the remaining two industrial advocates were apparently
former TAFE lecturers.

The case for the applicant organisation was that there were
only six employees without a teaching background. I would
observe that this is the current position. There was no evi-
dence that it might not change in the future.

However, the submission was that whether the background
of employees was in teaching or not, that they have not is not
a distinguishing factor, because all industrial organisers and
advocates were committed to the membership and “to the pro-
fession of teaching and education”, and, as I understood the
submission further, there was community of interest with the
members.

There were other matters said to be relevant, raised on be-
half of the applicant organisation.

The salaries of industrial organisers and advocates are by
agreement with the applicant employer, tied to the school teach-
ers’ salaries awards and also to relevant enterprise agreements.
However, it is fair to say, on the evidence, that this agreement
results in more beneficial applications of the award provisions
in the agreement to employees than to some teachers. That
was a matter of some complaint by Ms Jeakings, and a matter
in relation to which she cross-examined in some detail.

It was also drawn to our attention by Mr Drake-Brockman (of
Counsel) that at at least four annual meetings of State Confer-
ence, a resolution in similar terms to that which was the genesis
of this application was passed. State Conference is the supreme
governing body of the applicant organisation. I will turn to the
history of these applications in a little more detail later.

Next, it was submitted that the organisers and advocates have
clearly defined duties and also that the former have designated
districts in which they work, and the evidence bears that out
as a fact.

It was also submitted that a number of employee organisa-
tions, including five named organisations, contained a similar
provision to that sought to be included by this application in
their rules. Some are dissimilar. For example, the Communica-
tions, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union of Australia, Engineering
and Electrical Division, WA Branch contains a provision that
elected officers and employees of the union shall be eligible for
membership unless they are eligible for membership of the “Fed-
erated Clerks’ Union of Australia, Industrial Union of Workers,
WA Branch”, which was a forerunner of the AMACSU.

In the case of The Australian Nursing Federation, Industrial
Union of Workers, Perth, a person who has been appointed to
a paid position as an employee of the union and who by virtue
of such appointment is not eligible to be a member of any
other registered organisation pursuant to the Act, whether or
not such person is entitled to be registered as aforesaid, is en-
titled to membership of The Australian Nursing Federation,
Industrial Union of Workers, Perth.

In the case of The Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers, there is no provi-
sion for employees to be members, but there is provision for
officers to be members.

In the case of The Construction, Mining, Energy, Timber-
yards, Sawmills and Woodworkers Union of Australia, Western
Australian Branch, officers or employees who were elected
officers or employees immediately prior to the registration of
the union are eligible for membership, provided, however, that
they are not eligible for membership of the Federated Clerks’
Union of Australia, Industrial Union of Workers, WA Branch.

In the case of the ALHMWU, it provides for officers to be-
come members.

It is fair therefore to observe that there is not a provision
contained in the union rules for employees of those organisa-
tions to, ipso facto, become members. In some cases, officers
only are entitled to be members.

Clause 6(e) of the CSA’s rules is significant, and reads as
follows—

“(e) Notwithstanding any of the foregoing, such persons
who are employees of the Civil Service Association
of Western Australia (Incorporated) provided that
such persons—

(1) are not eligible to hold the offices of Presi-
dent, Senior Vice-President, Junior
Vice-President, Honorary Treasurer or Execu-
tive Committee member, and

(2) shall not include any persons eligible for mem-
bership of the Federated Clerks’ Union of
Australia Industrial Union of Workers, WA
Branch.”

Interestingly, the constitution rule (rule 5) of the AMACSU
makes no provision for employees or officers to be members
of that organisation.

PREVIOUS DECISIONS
The Full Bench has decided two previous applications for

authority to alter the rules of the applicant organisation. The
Full Bench has dismissed each such application.

These are Re an application by the SSTUWA 73 WAIG 1471
(FB) and Re an application by the SSTUWA 74 WAIG 1731
(FB).

In the first case, the Full Bench observed that it would be
contrary to the democratic control of the applicant organisa-
tion by its members to permit their employees to be eligible
for membership (per Sharkey P at page 1475). The Full Bench
also observed that the independence of the union’s Executive
would be potentially compromised by persons attempting to
be both master and servant with the resultant legal and operat-
ing difficulties (per Fielding C (as he then was) at page 1476).

In the second application (74 WAIG 1731), Fielding AP, at
page 1732 observed as follows—

“Although we continue to doubt the wisdom of members
of a union being employees of that union, the Full Bench
in The Civil Service Association of Western Australia
Incorporated v. Federated Clerks’ Union of Australia, In-
dustrial Union of Workers, WA Branch and Another (1991)
71 WAIG 1780 sanctioned such an arrangement with safe-
guards of the kind now proposed and in the interests of
consistency the Full Bench should not, without good rea-
son, adopt a different course on this occasion. The
proposed change to Rule 19 would, if made, effectively
achieve the same safeguards, albeit it somewhat obtusely,
as those found to be acceptable by the Full Bench in The
Civil Service Association of Western Australia Incorpo-
rated v. Federated Clerks’ Union of Australia, Industrial
Union of Workers, WA Branch and Another (supra). Thus
if and when the Registrar registered the alterations to Rule
19, the grounds of the objection based on employees hold-
ing office in the Union would lose its force.”

The applications, however, failed on other grounds in both
cases.

THE EFFECT OF THE APPLICATION
The effect of the application succeeding would be to make

employees full members of the applicant organisation. They
would be entitled to vote and they would be eligible for elec-
tion to the governing bodies of the organisation.

There are a number of factors to consider—
(1) The conferral of full membership enabling employ-

ees to be elected to office in the organisation might
have a tendency to influence the way in which they
perform their tasks. For example, there might be
occasion for the seeking of office to interfere with
an employee’s role as employees. That is a reason-
able inference to draw.
As the objection suggested, “it (might) become po-
litical”.

(2) To grant the alteration would enable employees of a
different employer, namely the applicant organisa-
tion, to become members along with those employed,
many as teachers, to put it broadly, in the Education
Department. It matters not that some might presently
have a background as teachers or educators. They do
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not have to have such a background. Some do not. I
would observe, in passing, that Ms Jeakings ex-
pressed an obvious grievance about different
conditions of employment for members as distinct
from the applicant organisation’s employees.

(3) There is some incompatibility between the nature of
the work of the employees who are not employed as
teachers and the organisers, whatever their back-
ground, with the nature of the applicant organisation.
It is, of course, trite to say that the applicant organi-
sation is an organisation of teachers and education
professionals, not an organisation of its employees.

(4) It is also, however, inferable that their membership
would not affect the democratic control of the appli-
cant organisation because of the smallness of their
numbers and because of their being bound by the
rules as members, but subject to what I say hereinaf-
ter.

(5) It is also relevant that the supreme governing body
of the applicant organisation has voted several times
to seek alterations to the rules to include employees
of the applicant organisation.

(6) It is also relevant that a number of other organisa-
tions have similar rules, although some other
organisations referred to specifically do not include
employees as members.

(7) It is also relevant to consider, as the Full Bench did
in Re an application by the CSA 71 WAIG 1780 (FB),
that it would be quite contrary to the democratic con-
trol of the applicant organisation to permit employees
to become eligible for membership, and to consider
the clause providing for eligibility of employees for
membership in the rules of the CSA.
Extended into practicality, one could have here an
employee with a background in any area of employ-
ment defeating a teacher or lecturer for office (in a
palpably education profession oriented organisation)
(see rules 4(g) and 5(g)).

(8) In Re an application by the CSA (op cit) (FB), such
an arrangement as is proposed here was sanctioned
but with additional safeguards.

(9) A potential problem exists, too, as to who would rep-
resent the employees in any dispute over terms and
conditions of employment with their own union and
employer.

I now turn to the relevant rules as they are and to the effect
of any alteration as sought. Currently, the position is this.

By virtue of rule 4(g), any employee of the applicant organi-
sation who is appointed to a position as general secretary,
industrial advocate, industrial organiser, librarian, industrial
research officer or women’s officer becomes an appointed
member of the applicant organisation.

By virtue of rule 5(g), there is no limitation on the rights,
privileges and benefits of that membership, except that they
have no right to attend State Council as a delegate, and they
have no right to stand for office.

Those rules are in conflict with rule 26(f) and (g). Under
rule 26(f), an employee who is elected to an office of the “un-
ion” is required to resign his/her employment by no later than
the day that that person commences his/her term of office.
However, as rule 4(g) reads, an employee cannot stand for
office. By virtue of rule 26(g), any elected officer of the “un-
ion” who is appointed as an employee ceases automatically to
hold office on and from the day when he/she commences that
employment. Again, the sub-rule has no effect currently be-
cause an employee cannot stand for office, let alone occupy
office.

If rule 4 is authorised to be altered in terms of the application
herein, then an employee will be able to hold office and will be
able to be an officer if elected as a delegate and a member of
State Council, the governing body of the applicant organisa-
tion, provided that he/she resigns if elected (see rule 26).

However, employees would also remain as appointed mem-
bers with the restrictions placed on that membership until rule
4(g) and/or rule 5(g) are altered. That by itself is an unsatis-
factory state of affairs causing uncertainty and ambiguity which
militate against me finding for the applicant organisation.

I am persuaded that weight should be attached, as it was in
Re an application by the CSA (op cit) (FB), and as it was
expressed in Re an application by the SSTUWA 73 WAIG
1471 at 1475-1476 (FB), to the undesirability of employees as
distinct from officers being made ineligible for membership.
The misgivings expressed in those cases by the Full Bench
arise from the facts similar to those in this case. I do not think
that it contributes to the democratic control of the applicant
organisation that employees should be able to find a path in
their employment to office in the applicant organisation, nor
that they should have any role but to serve the applicant or-
ganisation. There are undesirable potential conflicts for
employees who might be eligible for and might be intent on
seeking office. Having the employees as members of the State
Council, which they are bound to serve, is illustrative of this.
That this problem was recognised by the Full Bench in Re an
application by the CSA (op cit) (FB) is significant. Nothing
was said to distinguish that decision from this as a matter of
principle, or to persuade me that it should not be applied.

Not all sets of rules to which I have referred or been referred
provide for the organisation’s employee membership is of in-
terest. Indeed, some are more exclusive of the membership of
employees than the current rules of the applicant organisation.
That the applicant organisation has been pursuing this altera-
tion consistently is relevant, but not significant in the light of
the factors to which I refer. The number of employees involved
presently does not detract from the obvious significance of
organisers and advocates as employees in the scheme of things,
and the potential influence which such employees can wield.

The current rules, unaltered, enable employees to enjoy the
benefits of membership now. Employees are precluded from
standing for office. However, there is nothing to prevent their
resigning, becoming full members, and being elected to of-
fice. (That situation is a situation which I said might obtain)
(see Re an application by the SSTUWA 73 WAIG 1471 at
1475 (FB)). The status quo is not unfavourable to employees.
They have a right to vote in elections, for example.

I am not, having regard, as I do, to all of the evidence, all of
the submissions and all of the authorities, and having regard
to s.6(a), (c), (e) and (f) of the Act, including the welfare of
the applicant organisation from the direct evidence and the
inferences which I have drawn, persuaded by the applicant
organisation that its case for alteration, by the insertion of the
new rule 4(a)(vi), is made out.

I am satisfied that an appropriate form of membership for
employees is that which is contained in the CSA’s rules and
which in another and similar form seems to be contained in
the applicant organisation’s rules. I would, for those reasons,
dismiss the application.

SENIOR COMMISSIONER FIELDING: I have had the
advantage of reading in draft form the reasons for decision
prepared by the President in this matter. The nature of the ap-
plication and the supporting arguments and counter-arguments
are set out in those reasons. No useful purpose is to be gained
from repeating them again.

Not without some diffidence I have come to the view that
the application should, on this occasion, be granted in its
amended terms. I confess that there is much to be said for the
arguments advanced by the President for rejecting the appli-
cation. In particular, I consider it important that a person should
not be both an employee and a member of the management
committee of the union. The potential for conflict of interest
in such circumstances is obvious. In this respect the formula
adopted in the membership rule of the Civil Service Associa-
tion approved by the Full Bench in The Civil Service
Association of Western Australia v. The Federated Clerks’
Union of Australia, Industrial Union of Workers, WA Branch
(1991) 71 WAIG 1780 has much to commend it.

However, in this case if the application is granted in its
amended form, the rules of the Applicant will operate in much
the same way as do those of the Civil Service Association and
prevent a member from being both an employee and an execu-
tive officer of the union. Sub-rules 26(f) and 26(g) of the
Applicant’s rules require an employee to resign no later than
the date on which he or she takes up office as a member of the
executive committee and vice versa. Thus, the position is un-
likely to arise where there is a conflict of interest of the kind
which the Full Bench has said on a number of occasions, most
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notably in Re an application by the State School Teacher’s
Union of WA (Inc) (1993) 73 WAIG 1471, is undesirable.

The annual conference of the Applicant has, on at least four
occasions in the recent past, adopted resolutions in favour of
extending the scope of its membership to include employees
of the union. That decision has not been made simply by the
management committee or some small group of members but
rather by the Applicant’s governing council where the rank
and file members are directly represented. Moreover, on each
occasion the resolution appears to have been passed by a large
majority. Furthermore, at least on the last two occasions the
resolution has been passed in the knowledge that the Commis-
sion has questioned the desirability of unions having their
employees as members. Despite those expressions of concern
the representatives of the rank and file membership have con-
tinued to press for an expansion of the membership entitlement
in this way. On this occasion it might not be without signifi-
cance that the application has attracted objection from only
one member. In the circumstances, I consider that the Com-
mission is entitled to assume that the members feel confident
that their interests will not, in fact, be undermined. There is,
of course, some justification for that confidence in that it is
the membership as a whole which is responsible for electing
the management committee and thus there is an opportunity
for them to have a direct say in who sits on the committee.

Insofar as the arguments advanced by the only objecting
member rely on a conflict of interest between the interests of
the employees and the interests of the Applicant as their em-
ployer, the objection in this case is probably more academic
than real. The provisions of Rule 26 which prevent a person
being both a member of the management committee and an
employee. The objector’s concern that the employees would
be left without someone to assist them in the event of a dis-
pute with the Applicant is not affected by them being able to
join the Applicant union. If they are not already eligible to
join another union, there is nothing lost by giving them an
entitlement to join the Applicant union. On the other hand, if
they already have an entitlement to be industrially represented
by another union, that right is not lost simply by being eligible
to join the Applicant.

Likewise, the objector’s argument based on a perceived in-
equity between the level of remuneration paid by the Applicant
to its employees and the level of remuneration paid to teach-
ers has little merit, for these purposes. If there be such an
inequity, it has occurred irrespective of membership entitle-
ments and there is no reason to suggest that it will be
accentuated should the membership rules change.

The claim by the objector that employees have a higher pro-
file than other members may or may not be the case but whether
that translates into an advantage at election time as the objec-
tor inferred is, at best, speculative. There may be some members
who, like the objector, would object to non-teachers being
elected to office within the union, in which the high profile
would be a disadvantage.

The objector’s complaint that the membership in its entirety
has not been asked to vote on the proposed change, though a
fact, has little force in these circumstances. The union exists
by reason of its rules and those rules provide that a member-
ship wide vote is unnecessary. In any event, the Act makes
provision for all members to be advised of the current applica-
tion and to be advised of their rights to object to the application.
On the evidence before the Commission, that was done. The
fact that with one exception no-one chose to object can hardly
be used as an argument in favour of the objection.

For the foregoing reasons I would grant the application in
its amended form, being satisfied as I am, for the reasons ad-
vanced by the President, that the procedural requirements
imposed by the Act have now been satisfied.

COMMISSIONER PARKS: I have had the opportunity to
read the reasons for decision prepared by Fielding SC. I agree
therewith and have nothing to add.

THE PRESIDENT: For those reasons the application was
granted.

APPEARANCES: Mr Drake-Brockman (of Counsel), by
leave, on behalf of the applicant organisation Ms R G A
Jeakings on her own behalf as objector.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

State School Teachers Union of WA (Inc)
(Applicant).

 No. 680 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER G L FIELDING

COMMISSIONER C B PARKS.

29 January 1998.

Order.
This matter having come on for hearing before the Full Bench
on the 28th day of January 1998, and having heard Mr Drake-
Brockman (of Counsel), by leave, on behalf of the applicant
organisation, Ms R G A Jeakings on her own behalf as objec-
tor, Ms S Jackson on behalf of the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellane-
ous Workers Division, Western Australian Branch (“the
ALHMWU”) seeking leave to object, and leave having been
granted to the ALHMWU to withdraw its notice of objection,
and the Full Bench having determined that its reasons for de-
cision will issue at a future date, it is this day, the 29th day of
January 1998, ordered and directed as follows—

(1) THAT leave be and is hereby granted to the appli-
cant organisation herein to amend the application
herein by deleting proposed new subrules 4(a)(ii),
4(a)(vi) and 4(a)(vii).

(2) THAT leave be and is hereby granted to the appli-
cant organisation herein to amend proposed new
subrule 4(a)(viii) by deleting the word “Employee”
in the second last line of the said proposed new
subrule and inserting therein the word “Employees”.

(3) THAT leave be and is hereby granted to the appli-
cant organisation herein to renumber proposed new
subrule 4(a)(viii) as proposed new subrule 4(a)(vi).

(4) THAT the Registrar be and is hereby authorised to
register an alteration to the rules of the abovenamed
applicant organisation, Rule 4. MEMBERSHIP by
adding the following new subrule 4(a)(vi)—
“(vi) Any employee of the SSTUWA (inc.) provided

that such persons are not eligible for member-
ship of the Australian Municipal,
Administrative, Clerical and Services Union
of Employees, W.A., Clerical and Adminis-
trative Branch.”

(5) THAT the Registrar be and is hereby authorised to
register an alteration to the rules of the abovenamed
applicant organisation, Rule 4. MEMBERSHIP by
deleting subrule 4(g) thereof.

By the Full Bench.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.62

In the matter of an application by “The State School
Teachers Union of W.A. (Incorporated)” for alteration

of registered rules.

680 of 1997.

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

5 February 1998.

Decision.
HAVING been directed by the Full Bench, I have this day
registered an alteration to Rule 4—Membership, of the
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registered rules of the applicant organisation in the terms of
the order as given on the 2nd day of February 1998.

(Sgd.) R.C. LOVEGROVE,
Deputy Registrar.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

State School Teachers Union of WA (Inc)
(Applicant).

No. 680 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER G L FIELDING

COMMISSIONER C B PARKS.

21 October 1997.

Reasons for Decision.
THE PRESIDENT: These are the unanimous reasons for de-
cision of the Full Bench.

This is an application for alteration of the rules of the appli-
cant organisation.

We were satisfied that there was sufficient interest in Ms
Raylene Gwenda Anne Jeakings, as a member of the applicant
organisation, to enable an objection to the application.

After the Full Bench had completed the hearing of the case
for the applicant organisation and the case for the objector, the
Full Bench thought it appropriate to raise a matter which had
come to its notice in the course of its consideration of the ap-
plication and objection. The Full Bench therefore raised the
matter with the applicant organisation, through its solicitors
in writing, in the following terms—

“(1) Does the notice in the gazette (77 WAIG 1303) (sic),
in that it would appear that there is no reference to
any proposed deletion of rule 4(g), comply with
s.55(2)(b) of the Industrial Relations Act 1979 (as
amended)?

 (2) If the answer to (1) above is “No”, what effect, if
any, does that have on the application?”

In response to the Full Bench’s invitation, the applicant or-
ganisation’s counsel forwarded to the Full Bench some written
submissions.

The gist of those submissions was that the notice of altera-
tions to the eligibility rule was contained in the notice published
in the Western Australian Industrial Gazette (hereinafter re-
ferred to as “the gazette”).

There is no reference at all in that notice to the proposed
deletion of rule 4(g), which is reproduced as part of the pro-
posed rule 4, even after the applications to alter are authorised
to be made.

However, a new proposed rule, rule 4(a)(viii), appears as
follows—

“Any employee of the SSTUWA (inc.) provided that such
persons are not eligible for membership of the Australian
Municipal, Administrative, Clerical and Services Union
of Employee, W.A., Clerical and Administrative Branch.”

S.55(2) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”) requires the Registrar,
when an organisation has complied with the requirements of
s.55(1) of the Act, to publish in the gazette, inter alia, “a copy
of such rules of the organization as relate to the qualification
of persons for membership of the organization”.

It was submitted on behalf of the applicant organisation that
the Act does not require the rules of the organisation, as they
are identified and prescribed in s.55(2)(b), to be published in
the gazette in accordance with the strict form of the applica-
tion.

The submission goes on to this effect; that s.55(2)(b) in this
case was complied with, because the Registrar did publish the
proposed rules as they relate to qualifications of persons for
membership.

If the Full Bench applies, as, in our opinion, it is required to
do, s.62(4) of the Act, then s.55(2) must be read with such
modifications as are necessary. The Registrar’s mandatory duty
under s.55(2)(b) becomes a duty to publish the proposed
alteration(s) to the rules of the organisation as they relate to
the qualification of persons for membership.

By the application, rule 4(g) was sought by the application
to be deleted.

It was, however, submitted to the Full Bench, on behalf of
the applicant organisation, that the new rule 4(a)(viii) effec-
tively subsumes existing rule 4(g), and that there is no
inconsistency between the two. Proposed rule 4(a)(viii), it was
submitted, renders existing rule 4(g) superfluous and otiose.
The substance of the submission was that the deletion of the
existing rule 4(g) is consequential upon the insertion of the
proposed rule 4(a)(viii).

It was also submitted that there has been substantial compli-
ance with s.55(2)(b) and that no objector or potential objector
has been prejudiced or misled by the notice.

It is also submitted that the Full Bench is not required to
refuse an application under s.55 of the Act, unless it is not
satisfied as to certain matters described in the submissions as
“criteria”.

The application purports to seek an order authorising the
alteration of the rules by deleting rule 4(g), amongst other al-
terations sought to be authorised. That sub-rule relates to
qualifications for membership of the applicant organisation.

Some consideration of whether the provision is mandatory
or directory is required (see, generally, the discussion of these
matters in Re an application by the FMWU and Another 70
WAIG 3054 at 3059-3060 (FB)). In that case, the Full Bench
referred to Hunter Resources Ltd v Melville and Another [1987-
1988] 164 CLR 234 at 248 (HC) per Dawson J, Montreal Street
Railway Co v Normandin [1917] AC 170 at 175 (PC) and see,
too, Australian Broadcasting Corporation v Redmore Pty Ltd
(1989) 63 ALJR 306 (HC) and Watson and Another v Lee and
Another [1979] 144 CLR 374 (HC)).

We want now to express our view of s.55(2) and also s.55(3)
of the Act.

There was a submission made to us that, in any event,
s.55(2)(b) was directory and not mandatory. As a consequence,
the requirement of s.55(2)(b) was not to be complied with
strictly, but was sufficiently complied with because it could
be and was substantially complied with. That submission was
based on the notion that some procedural requirements must
be complied with strictly, whilst it will be sufficient if others
are complied with substantially. However, many procedural
requirements may only be complied with in their entirety or
not at all. To hold otherwise means that a procedural require-
ment laid down in an Act can be ignored.

A similar position may be reached in relation to provisions
that, even though classified as directory, have not even been
substantially complied with. However, in our opinion, it might
be said that the mandatory/directory dichotomy is misleading.

In a series of New South Wales cases, including Tasker and
Others v Fullwood and Others [1978] 1 NSWLR 20 (SC),
McRae and Others v Coulton and Others (1986) 7 NSWLR
644 at 647 (SC) per Hope J and in the Federal Court in TVW
Enterprises Ltd v Duffy and Others 62 ALR 63 (FC) the ap-
proach said to be appropriate was to construe the statute and
determine the result of non-compliance by reference to that
construction. Then on can glean one of the intentions from the
designated procedure—

(a) that strict compliance is necessary;
(b) that substantial compliance is necessary together with

the degree of substantiality; or
(c) that compliance is not a precondition to the action

taken.
Breaches of (a) or (b) will result in invalidity, but breach of

(c), in general, will not.
If one adopts that approach here, as we do, then the statute is

quite clear. There is a mandatory requirement that the Regis-
trar publish a notice in the gazette which, inter alia, contains a
copy of the proposed alterations to a rule relating to qualifica-
tion for membership of an organisation. The word “shall” is
used (see s.56 of the Interpretation Act 1984 (as amended)).
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Further, this is reinforced by s.55(3) of the Act which un-
equivocally prohibits the Full Bench from hearing an
application under s.53 or s.62(2) until 30 days have expired
from the date of publication of the notice. In other words, strict
compliance is necessary with the provision in its essential re-
quirements. An essential requirement is to publish a copy of
the proposed alteration.

(In Re an application by the FMWU and Another (op cit)
(FB), that part published in error was not actually a required
part of the notice). If that is wrong, substantial compliance is
necessary together with a degree of substantiality, and in fail-
ing to publish a copy of the rule as it was sought to be authorised
to be altered there was no substantial compliance.

If, however, one were bound by the principle in Scurr and
Others v Brisbane City Council and Another [1973] 133 CLR
242 (HC), the provision is entirely to be complied with be-
cause, having regard to the “particulars” required to be
published, substantial compliance can only be achieved by
publishing a copy of the actual proposed alteration as the stat-
ute requires. Strict compliance asks for no more to be done
(see Scurr and Others v Brisbane City Council and Another
(op cit) (HC) at page 256 per Stephen J).

There was no compliance by the notice and even an applica-
tion of Montreal Street Railway Co v Normandin (op cit) (PC)
could not save the situation.

The publication of the material required to be published by
s.55(2) of the Act to be published is the only way in which the
Act enables a potential objector to be given notice and is fun-
damental to the procedure prescribed as a precondition to
hearing and determining an application. The Full Bench can-
not hear and determine the matter in the absence of that
occurring.

What in summary is the situation is this.
We construe s.55 attributing to the words of the section their

ordinary and natural meaning, and we do so reading s.55 and
the Act as a whole. S.55 lays a mandatory duty upon the Reg-
istrar to publish in the gazette a notice of any application made
under s.53 or under s.62(2) of the Act. At the same time, by
virtue of s.55(2), the Registrar is required to publish in the
gazette a copy of the proposed alterations to the rules of the
(applicant) organisation as relate to the qualifications for mem-
bership of the organisation. The Registrar is required to publish
wholly all of the proposed amendments to the rules to comply
with his duty under s.55(2). If he does not, he may not have
given notice of the application. If he does not, then he cer-
tainly has not complied with s.55(2)(b). The requirement is
clearly and unambiguously expressed. A copy of the rules as
proposed to be altered must in its entirety be published in the
gazette. That is because potential objectors must be properly
and accurately informed so that they can make a properly in-
formed decision to object or not to object. S.55(2)(c) requires
persons to be informed of that right.

Further, contrary to s.55(3), there is a mandatory require-
ment that an application under s.62(2) of the Act shall not be
listed for hearing before the Full Bench until after the expira-
tion of 30 days from the date of the issue of the gazette “in
which the matters referred to in subsection (2) are published”.

The matters are unequivocally prescribed. The alterations
said to be sought in the application do not appear in the ga-
zette as s.55(2) requires. The matters referred to in s.55(2)
have not been published.

The Full Bench is and was therefore prohibited from hear-
ing this application until 30 days have expired from the date
of issue of an industrial gazette in which the full and accurate
version of the proposed alteration to the rules as they are sought
to be altered is published.

It follows that any orders otherwise made to amend the ap-
plication or otherwise are, because of this ruling, null and void
because s.55(3) of the Act prohibited the application being
listed let alone heard when a notice not complying with
s.55(2)(b) (as was the case here) is published or if no notice is
published.

We would therefore refrain from hearing this matter any fur-
ther. However, were a notice to be published complying with
s.55(2), the matter could be validly listed for hearing and deter-
mination and heard if the applicant and objector consented, on
the same evidence, subject to any other necessary rulings; if Ms

Jeakings renewed her objection and there were no other objec-
tors with sufficient interest, or if there were no objectors at all.

Order accordingly
Appearances:Mr A Drake-Brockman (of Counsel), by leave,

on behalf of the applicant.
Ms R G A Jeakings on her own behalf as objector.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

State School Teachers Union of WA (Inc)

(Applicant).

No. 680 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER G L FIELDING

COMMISSIONER C B PARKS.

21 October 1997.

Order.
This matter having come on for hearing before the Full Bench
on the 1st day of July 1997 and the 5th day of September
1997, and having heard Mr A Drake-Brockman (of Counsel),
by leave, on behalf of the applicant, Ms R G A Jeakings on her
own behalf as objector, Mr N Whitehead and later Ms S Jackson
on behalf of the Australian Liquor, Hospitality and Miscella-
neous Workers Union, Miscellaneous Workers Division,
Western Australian Branch (“the ALHMWU”) seeking leave
to object, and Ms D Whittaker and later Mr E Rea on behalf of
the Civil Service Association of WA (Inc) (“the CSA”) seek-
ing leave to object, and leave having been granted to the
ALHMWU and the CSA to withdraw their respective notices
of objection, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
21st day of October 1997 wherein it was found that the Full
Bench refrain from hearing this application any further, it is
this day, the 21st day of October 1997, ordered and directed as
follows—

(1) THAT the Full Bench is satisfied that Raylene
Gwenda Anne Jeakings has sufficient interest in the
matter pursuant to s.55 (2) (c) of the Industrial
Relations Act 1979 (as amended) to appear and be
heard as objector to the application herein.

(2) THAT the Full Bench refrain from further hearing
and determining the application herein.

(3) THAT there be liberty nonetheless to the applicant
to apply to be heard further in accordance with the
reasons for decision of the Full Bench of the 21st
day of October 1997.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.62

In the matter of an application by “The State School
Teachers Union of W.A. (Incorporated)” for alteration of

registered rules.

680 of 1997.

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

11 March 1998.
Decision.

HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
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President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day regis-
tered an alteration to Rule 5, of the registered rules of the
applicant union in terms of the application as filed on 9 April
1997.

(Sgd.) R.C. LOVEGROVE,
Deputy Registrar.

PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raylene Gwenda Anne Jeakings

(Applicant)

and

State School Teachers’ Union of WA (Inc) and Peter Quinn,
General Secretary

(Respondents).

No. 2111 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

26 March 1998.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This was an application brought by the
applicant under s.66 of the Industrial Relations Act 1979 (as
amended)(hereinafter called “the Act”).

The applicant was, at all material times, a member of the
respondent organisation (hereinafter referred to as the
“SSTUWA”) which is an organisation as that is defined in s.7
of the Act. It was not clear whether the reference to the Gen-
eral Secretary in the application was to designate him as the
person on whom service was to be effected or to have him as
a party, although the applicant told me that he was a party.

It was, therefore, not in issue that I had jurisdiction to hear
and determine the application.

The application was amended when it came on for hearing
and determination on 9 March 1998 and I will refer to the
particulars and the amendments thereto later in these reasons.

INTERIM ORDERS
The applicant, before the application was amended, sought

interim orders prohibiting the SSTUWA from appointing per-
sons to positions as organisers. This was because, summarised,
the application contained complaints of breaches of the rules
which were said to govern advertisements for two positions as
organisers, including an allegation of a denial of an opportu-
nity to the membership to apply for the positions.

There were other complaints of flaws in the appointment
process, which flaws were said to constitute a breach of the
SSTUWA rules. The application for interim orders (see Tran-
script (hereinafter referred to as “TR”) at page 3 et seq) referred
to an advertisement for the filling of two organiser positions
on 20 September 1997. The allegation was that appointments
to those positions were made at meetings without a requisite
quorum.

The applicant also alleged that the Executive Committee,
and, indeed, the President, did not require and ensure that the
Appointments Committee acted in accordance with the
SSTUWA rules. She also alleged that the advertising of the
positions notified applicants that they had to respond within
two weeks, not within four, as a State Council decision (SC110)
required.

Two organisers were appointed, Mr Brian Mullens for four
years and Mr Peter Stokes for six months.

The respondent relied on SC110 as requiring only that ad-
vertisements for vacant “industrial positions” should be
advertised for four weeks only where practicable (see ex-
hibit 2).

It was asserted for the respondent that there was a quorum at
any relevant meeting of the Appointments Committee (TR 17),
and there was a quorum at the November meeting of the Ex-
ecutive Committee. It was, therefore, submitted that there was
no basis on which the application would succeed.

Both Mr Stokes and Mr Mullens had accepted positions
pursuant to what, according to Mr Drake-Brockman said, they
regarded as enforceable contracts.

The principles of the Commission constituted by the Presi-
dent in applications for interim orders under s.66 of the Act
are well settled. They are—

1. Applications for interim orders must be decided, hav-
ing regard to s.26(1)(a), s.26(1)(c) and, where
relevant, s.26(1)(d) of the Act.

2. Such applications must be decided, too, having re-
gard to the objects of the Act.

3. It is for the applicant to establish that an interim or-
der or interim orders should be made.

4. The following other factors will be relevant—
(a) That there is a substantial case to be tried;
(b) That the detriment to the applicant, if the or-

der is not made, should outweigh the detriment
to the respondent if the order is made.

5. That, as a general rule, the consequences of making
the order should not be irreversible. (There may be
exceptions to this principle.)

6. It is relevant to consider the promptness or other-
wise of the application and any other relevant factors
(see Corse v Robinson and Another 77 WAIG 321 at
322).

In this case, having regard to the assertions and denials as to
questions of fact and law from the bar table (there being no
sworn evidence), I was not satisfied that there was a substan-
tial case to be tried.

Further, having regard to s.26, I decided that there would be
a detrimental effect on the persons appointed as organisers if I
decided, on an interim basis, that their appointments, which
may have been valid, were invalid. This was particularly so,
when there was not a strong case, on the evidence, of breaches
of rules.

In addition, the SSTUWA would, as I find, suffer detriment
if I made interim orders because there would be inadequate
organiser staffing, something complained about by the appli-
cant. The consequence of such an order, too, might not
necessarily be reversible, or be reversible without unsatisfac-
tory consequences.

The application was made promptly enough.
The detriment to the applicant compared to the respondent

and that of its membership if the interim orders were made, as
well as the detriment to the appointees, were these appoint-
ments to be delayed, would be insignificant, I was satisfied.

There was nothing in the objects of s.6 of the Act which
militate against me deciding as I did. The applicant did not
establish that interim orders should be made, and that the eq-
uity and good conscience and substantial merits of the case
lay with the applicant. I therefore dismissed the application.

LEAVE TO COUNSEL
I gave leave to Counsel to appear because I considered that

more advantage would be derived by the Commission and from
the assistance of Counsel than any disadvantage occasioned
to the applicant by granting such leave.

THE APPLICATION
The particulars to the application were amended by consent

to read as follows—
“1. The Applicant is a current member of the Respond-

ent Union.
2. On or about July 1997 the Executive Committee of

the Respondent resolved to advertise in the West
Australian for two persons, one part time position
and one casual position of Union Organiser.
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3. On or about the 20 September 1997 the Respondent
caused an advertisement to be placed into the West
Australian newspaper inviting interested persons to
apply for two positions. One for a period of six
months and one for four years.

4. As a result of Executive Committee decisions and
the Senior Vice-President, Morag Whitney, allegedly
making comments on the applications, the Applicant
formed the view that the Executive Committee was
in breach of the Respondent’s rules in terms of the
manner in which it proposed to make appointments
to the positions referred to in paragraph 2 and 3.

5. In the circumstances, the Applicant contends that se-
rious irregularities have occurred with regard to the
advertising and appointment of persons to the posi-
tions referred to in paragraph 3 herein.

6. Accordingly the Applicant seeks the urgent interven-
tion of the President of this honourable Commission
to ensure that the purported appointments made in
breach in the Respondent’s rules are not proceeded
with and that the Respondents own processes are
strictly followed in the appointments process.
The applicant seeks the Honourable President’s in-
tervention in this matter as a matter of urgency on
the following grounds and to ensure that the respond-
ent Union abides by its own Rules.
The Applicant alleges that the following domestic
rules have been broken—

Rule 3(a) states “The objects of this Union
shall be (...) to watch over and protect the in-
terests of its members”. By not adhering to
rules, the union has not protected the interests
of its members.

Rule 20 The Union Appointments Committee rules
have been breached when there was no quorum there-
fore the appointments of the organisers is not valid.
The Committee was not elected at the first Execu-
tive meeting immediately after State Council. They
do not have right to appoint, they can only recom-
mend an appointment.
Rule 24(a)(i) apply rules that have never been put up
to the general membership.
Rule 24(a)(ii) The union has not followed union di-
rectives issued by State Council. SC110 of 1994
decision and the June 1997 decision when the mem-
bers were to vote on Career Structure changes.
Rule 25(b)(i) by allowing breaches of rules to exist,
Executive has not abided by and conformed to all
decisions and directions of State Council.
Rule 28(a)(i)(c) The President has not ensured that
the Rules of the Union are performed and observed
by officers and members of the Union when rules
were breached with the appointment process of the
applications of industrial officers. He also did not
adhere to State Council (1994) decisions concerning
the advertising of industrial staff. State Council
(1997) directives on the Career Structure have not
been adhered to.
Rule 28(a)(i)(f) The president is responsible to the
State council and the Executive for the implementa-
tion of their decisions and directions, therefore when
the rules have not been adhered to by Executive, as
in the case with the appointment of the two organis-
ers, the president is responsible for the breach of the
rules.
Rule 41(a),(b) and (c) the Union Appointments Com-
mittee and Executive have applied rules that have never
been put up the(sic) to the general membership.

(1) That the period during which these positions were
advertised was in breach of a State Council decision
No SC110 of 1994.

(2) That a meeting of the Appointments Committee on
6 November 1997 was without a quorum.

(3) That the Executive Committee decision to appoint
applicants based on numbers without discussion is a
breach of Rule 3(a).

(4) That the President of the SSTUWA sent letters re-
garding these appointments.”

These four allegations allege breaches of rules as set out in
the Further and Better Particulars paragraph 11 (see above).

The following relief is sought—
1. That the job(s) be re-advertised correctly and in the

advertising, following the established process in or-
der to allow the State Council decision SC 110 to be
complied with and to allow all members access.

2. That urgent interim orders be issued prohibiting the
Union from appointing the chosen applicants until
this matter is heard.

3. Overturn appointments on process.
4. Force the SSTU to follow its own rules.”

THE BACKGROUND
The applicant is required to prove her case on the balance of

probabilities. The background was this.
Ms Patricia Byrne resigned as an organiser in August 1997.

There was a requirement to fill a position which would be-
come vacant when another organiser’s term of appointment
expired.

State Council of the SSTUWA had carried a motion at its
meeting of 4 and 5 December 1994 as follows—

“SC110 That all industrial positions that become va-
cant in the Union be advertised in the Western Teacher,
West Australian and/or All Schools-Run where practica-
ble at least four weeks prior to the closing date of the
applications.”

THE ADVERTISEMENTS
Certainly, there appeared an advertisement in “The West

Australian” newspaper of 20 September 1997 inviting appli-
cations for the position of “Organiser (“Position 1”)
(Membership/Branch Services)”, being a 6 months temporary
position with a possible extension for a further 6 months. The
second position was that of “Organiser (“Position 2”) (Mem-
bership/Branch Services)”, commencing on 1 February 1998,
a 4 year position.

Applications were required to be received for “Position 1”
by 6 October 1997 (i.e. within 16 days) and for “Position 2”
by 20 October 1997 (i.e. within 4 weeks).

THE APPOINTMENTS COMMITTEE
Applications were received in relation to these vacancies

and were placed before the Appointments Committee.
The Appointments Committee exists pursuant to Rule 20,

and is constituted in accordance with Rule 20. Rule 20 reads
as follows—

“The Union Appointments Committee will consist of
the President, two Vice Presidents and six Executive Mem-
bers elected at the first Executive meeting immediately
after State Council. Five members of the committee shall
form a quorum.”

On 23 October 1997 there was a meeting at 4.40 pm of the
Appointments Committee evidenced by the Minutes (ex-
hibit 9). At that meeting, there were present five members, all
also members of the Executive. (Thus, there was a quorum
present, in accordance with Rule 20.) Present, but not as a
member of the Committee, was Mr Peter John Quinn, the
General Secretary of the SSTUWA.

As to “Position 1”, there was a motion carried that appli-
cants 2, 4, 5, 10 and 11 be interviewed for that position. As to
“Position 2”, a motion was passed that applicant No 1 be of-
fered the position and that no other applicants needed to be
interviewed. There was, at that meeting, also a discussion of
arrangements for the interviewing of applicants for “Position
1”.

Exhibit 10 is headed “Appointments Committee Minutes 6th
November 1997”. There were present at that meeting, accord-
ing to the minutes, only four members and the General
Secretary. The minutes read—

“The Committee interviewed candidates 10, 5 and 4.
RESOLVED: That the position be offered to candidate 4.”

If this were a meeting of the Appointments Committee as,
prima facie, it would appear to have been, then a quorum was
not present.
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On 8 November 1997, as evidenced by the oral evidence of
Ms Whitney, Mr Quinn, Mr Lindberg and Ms Drake, the Ex-
ecutive received the report of 6 November 1997 from the
Appointments Committee, characterised by Ms Whitney as
an interviewing panel and not the Appointments Committee.

On 25 November 1997, nine members of the Appointments
Committee met by telephone at 7.00 am (the meeting closing,
according to the minutes, at 7.10 am) and noted receiving a
report from “Interviewing Panel of 6 November 1997” (see
exhibit 11).

Inter alia, a motion was carried that that report be received
and that the position be offered to candidate 4. There was also
a motion carried that a committee of the Appointments Com-
mittee be established to “document process for all
appointments, clerical and industrial”.

It is not certain from the evidence that the minutes of meet-
ing of the Appointments Committee of 23 October 1997 were
received, but, in any event, all of the evidence concerning the
meeting of the Executive of the 8 November 1997 was that the
two appointments recommended were approved by the Ex-
ecutive and I am satisfied, by that evidence, and so find.

That decision was followed by letters written by Mr
Lindberg, as President, to the successful candidates.

The sub-committee appointed was Ms Morag Whitney, then
Senior Vice-President, Mr Mike Keely, Ms Anne Gisborne
and Mr Leigh Sheldon.

On 13 December 1997 at 8.45 am, the Executive Commit-
tee, which governs the SSTUWA between State Council
meetings (see Rule 25) and directly through its supervision of
the Emergency Committee, met. The Appointments Commit-
tee minutes of 23 October 1997 and 25 November 1997 were
before the Executive. The minutes of the Appointments Com-
mittee of 25 November 1997 are reproduced in exhibit 12 in
two forms. One form is described as amended minutes. The
other is not. Both sets of minutes were received and duly noted
as having been received in those minutes of the Executive.

The Union Administrative Instructions (exhibit 14) prescribe
that the Appointments Committee may nominate five mem-
bers of the Committee to interview the applicants for a position.
The Instructions also provide that members of the Appoint-
ments Committee shall meet to short list and, if appropriate,
recommend those candidates to be interviewed.

Another point at issue arose from actions of the President
following the approval of the recommendations by the Ap-
pointments Committee. As I have observed, the President wrote
to the two successful applicants offering them the appoint-
ments to “Positions 1 and 2” respectively, referred to above.
The General Secretary wrote to the unsuccessful candidates
advising of their lack of success.

Memoranda (exhibits 17 and 18) covering these matters were
sent by Mr Quinn to Mr Lindberg. From their evidence, it was
clear that they have differences of opinion about the roles of
President and General Secretary. There was also evidence that
in the minutes of Committee meetings, applicants for the above
positions were identified by numbers to preserve confidenti-
ality. There was evidence from a number of witnesses, including
Ms Vanessa Drake, Ms Morag Whitney, Mr Cecil Robert John
O’Neill and Mr Brian Charles Lindberg and Mr Peter John
Quinn covering all of those matters. They were all called by
the applicant. The respondent adduced no oral evidence.

As a result of the alleged breaches, it is, of course, alleged
that the Executive and the President acted in breach of Rule
28(a) in that they and he did not ensure that the other rules
referred to in the application were complied with.

ISSUES AND CONCLUSIONS
Eventually, by virtue of the amendments to which I have

referred above, by agreement between the parties, there were
four “heads of complaint”, in relation to which remedies were
sought.

It was, of course, for the applicant to prove her case on the
balance of probabilities.

THE ADVERTISEMENTS
The first allegation is that there was a requirement by State

Council decision SC110 that there be at least four weeks from
the date of advertising a vacancy for a union organiser, within
which applications could be made.

The complaint is that a period of four weeks was not al-
lowed for applications to be made for the vacant positions,
and accordingly that there was a breach of rules. The allega-
tions were that the failure to comply with SC110 was a breach
of rule 3(a), one of the objects contained in the rules, and which
reads as follows—

“To watch over and protect the interests of its mem-
bers.”

The allegation was, too, that, by not adhering to its rules, the
SSTUWA had not protected the interests of its members.

There was a further allegation that, because the State Coun-
cil is the supreme governing body of the SSTUWA (see Rule
24(a)(ii)), therefore a breach of the State Council decision
SC110 constituted a breach of Rule 24(a)(ii).

Further, it was alleged that the Executive had breached the
requirement to comply with decisions of State Council (see
Rule 25(b)(ii)).

Allied to these allegations were allegations that there was a
breach of rules by either the Appointments Committee and/or
the Executive and this constituted a breach of the President’s
obligations pursuant to these two rules, which read as follows—

“24. STATE COUNCIL
(a) Constitution

...
(ii) Subject to any referendum of members, State

Council is the supreme decision-making au-
thority of the Union and Policy directives
issued by State Council shall be adhered to by
all members.”

“25. POWERS OF EXECUTIVE
(a) ...
(b) (i) ...

(ii) That should any circumstances arise in the
post-State Council period which, in the opin-
ion of Executive, may have resulted in a State
Council Decision other than that arrived at, a
Referendum of the full Union membership
must be held before the original State Council
Decision can be varied.”

The advertisements appeared in the “West Australian” on
20 September 1997. I have already observed that the closing
time for applications for “Position 2” was about four weeks,
in any event. Further, SC110 does not contain a mandatory
requirement that there be at least four weeks available in which
to apply for positions. If it is not practicable, then a shorter
period will suffice, as I read SC110. In any event, the closing
date for “Position 2” was 20 October 1997, which is about
four weeks. There was, accordingly, no breach of the rules
established in relation to “Position 2”. I so find.

In the case of “Position 1”, an appointment for six months,
given that the position was a temporary one and given the
need to fill the position expeditiously, it cannot be said that it
was contrary to the rule to shorten the time for applying for
“Position 1”. There was evidence, which I accept, that the
position was required to be filled quickly. That this was not
achieved because of an inability of the successful candidate to
take up the position as quickly as was hoped, does not lead to
my rejecting that evidence. I am not satisfied that it was to
shorten the period to fill a temporary position.

In any event, there is no evidence that any intending candi-
date or candidates was/were prevented from applying. The
advertisement appeared in “The West Australian” newspaper,
and it is not suggested that it did not appear in the other re-
quired publications.

I am not satisfied that SC110 was breached, or that any rule
was breached. Even if a rule were breached, which I am not
satisfied was the case, such a breach was of the type referred
to in Park v Secretary, WACJBSIU 63 WAIG 2228, as not
meriting the interference of the President.

THE APPOINTMENTS COMMITTEE—RULE 20—
QUORUM

The second allegation was that a meeting of the Appoint-
ments Committee, that of the 6 November 1997, which was
required to make recommendations as to the appointment of a
person to “Position 1” organiser position, was inquorate
because five members were not present.
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Accordingly, so the allegation went, because the recommen-
dations were not recommendations approved at a duly
constituted meeting of the Appointments Committee with a
quorum of five members of that Committee present, then the
appointment was invalid. That is because, as I understand it,
the Executive cannot make an appointment on an invalid rec-
ommendation of the Appointments Committee.

There is no prescribed function in Rule 20 or in the rules for
the Appointments Committee. The Appointments Committee
function is, however, on the evidence accepted, interviewing
and recommending the appointment of organisers and perhaps
other employees. That was clear from the oral evidence and
the Administrative Committee Instructions. Indeed, the min-
utes are evidence of what function the Committee performs.

It was also not in issue that the Executive Committee had
the power to make appointments, but that the Appointments
Committee did not. (The Executive Committee’s powers are
subordinate to those of the State Council.) In any event, if it
did have that power, there is no evidence that the Appoint-
ments Committee exercises it. In this case, the Executive
Committee seems to have made the appointments by accept-
ing the minutes and amended minutes of the Appointments
Committee and the recommendations contained therein. In any
event, the evidence is that the Executive Committee approved
the appointments recommended.

Ms Whitney said in evidence that this was a sub-committee
of the Appointments Committee, acting as an interviewing
panel. However, even when there is a sub-committee, five
members are required by the Administrative Instructions (see
page 401 (Extract) (Exhibit 14)).

In relation to the appointment of the organiser for four years,
the meeting of 23 October 1997 (which was not said to be
anything other than a meeting of the Appointments Commit-
tee) was quorate and that was the meeting that decided that
“Position 2” be offered to applicant 1 (see exhibit 9). The
meeting also resolved that applicants 2, 4, 5, 10 and 11 be
interviewed for “Position 1”. (The meeting dealt with busi-
ness other than recording appointments (see Paragraphs 1, 2
and 4 of exhibit 9) and also dealt with interviewing arrange-
ments, the dates and times to be arranged with the Committee
members.)

I am satisfied that a meeting of the Appointments Commit-
tee validly recommended the appointment of Candidate 1 to
“Position 2” on 23 October 1997.

On 6 November 1997, there was a meeting of the Appoint-
ments Committee, consisting of four members (with the
General Secretary also present), which resolved that “the Com-
mittee”, having interviewed candidates 10, 5 and 4, the position
should be offered to candidate 4. Ms Whitney said in evidence
that this was not a meeting of the Committee.

Then, on 25 November 1997, there was a quorate Commit-
tee meeting of the Appointments Committee (see exhibit 11).
That meeting accepted a report from the Interviewing Panel
said to have operated on 6 November 1997. The report was
received and there was a resolution that “the position (pre-
sumably “Position 1”) be offered to candidate 4”. (A number
of other resolutions were passed, one being to set up a sub-
committee to “document process” for all appointments.)

On 13 December 1997, the Executive met, as I have found
above. That meeting was quorate and the minutes were re-
ceived. Although it is not clear from the minutes (exhibit 12),
it does not seem to be in dispute that the Executive re-ap-
proved the appointment of candidate 4, by accepting the
minutes of the Appointments Committee meeting of 25 No-
vember 1997, which were amended because they were
defective, before they were published, according to Ms
Whitney’s evidence, but that does not explain why they were
published without amendment.

There are two lots of minutes of 25 November 1997 ap-
pended to those minutes (exhibit 12). Folio No 000029,
appended to exhibit 12, which bears the heading “Amendment
to Appointments Committee Minutes”, is identical to exhibit
11. Folio No 000030, stamped 27 November 1997, which omits
item 6, constitutes the defective minutes.

There was no question of a proper and valid appointment to
the four year position (“Position 2”) having been made be-
cause the meeting which approved an offer was quorate (i.e.

on 23 October 1997) and the appointment was approved by
the Executive. I am satisfied and so find.

By the time of the Executive Committee meeting of 13 De-
cember 1997, there was an inquorate meeting of the
Appointments Committee or of the Interviewing Panel (a sub-
committee of the Appointments Committee) (i.e. 6 November
1997). There was a quorate and valid meeting of the Appoint-
ments Committee on 25 November 1997 which endorsed the
recommendation of Candidate 4.

I am, therefore, satisfied and find that the meeting of 6 No-
vember 1997 was a meeting of the Interviewing Panel (a
sub-committee of the Appointments Committee) and was
inquorate because the Administrative Instructions to which I
have referred above (exhibit 14) require such sub-committee
to be constituted by five people.

Further, I am satisfied that the fact that the Interviewing Panel
recommended the appointment of Candidate 4 to the Execu-
tive was invalid and ultra vires its powers. Such a
recommendation could only be made by the Appointments
Committee and not one of its sub-committees. Thus, the rec-
ommendation to the Executive was invalid.

Insofar as the Executive treated this as a valid recommenda-
tion of the Appointments Committee on 8 November 1997,
then it acted invalidly.

However, insofar as the Executive alone has the power to
appoint, and may accept or reject the recommendation, and
may itself, in doing so, consider all the material before the
Executive Committee, I am satisfied that such a breach of the
rule should not vitiate the decision (see Park v Secretary,
WACJBSIU (op cit)).

I am further persuaded to that view by the subsequent “vali-
dation” of the recommendations and appointments by the
Executive and the Appointments Committee, both validly con-
stituted. I am also satisfied that the Executive and the President
failed to notice the defect in the minutes of the Appointments
Committee of 6 November 1997 by error. That both the Ap-
pointments Committee and the Executive have a membership
common to both is relevant, too, to the view that the breach I
have referred to should not be the subject of an order (see Park
v Secretary, WACJBSIU (op cit)).

Such an omission, subsequently remedied when discovered,
even after this application was filed, is sufficient to warrant
me finding that the President and the Executive did not fail to
ensure that the rules were complied with.

CORRESPONDENCE—PRESIDENT
The third allegation relates to the letters of appointment be-

ing forwarded by the President. This was said to be contrary
to the rules.

There is one matter which I would mention. Exhibit 17 is
dated 18 November 1997. That is a memorandum from Mr
Quinn to Mr Lindberg which refers to a memorandum from
Mr Lindberg not tendered. In the memorandum, Mr Quinn
complains about “inappropriate action” alleged to have been
taken by Mr Lindberg. That is said to relate to correspondence
with the successful candidates.

On 9 December 1997 (exhibit 18), Mr Quinn sent to Mr
Lindberg a memorandum on the subject of organisers Mullens
and Stokes. He asked whether Mr Lindberg had done any-
thing other than provide the two successful candidates with
advice that they had been appointed. He also asked whether
the applicants had responded to correspondence, indicating,
particularly in the case of Stokes, acceptance of the offer and
a starting date.

Certainly, as was submitted, Rule 36 requires the General
Secretary to, “subject to the authority of Executive...Receive,
reply to, file and report upon all correspondence requiring at-
tention or cause such correspondence so to be dealt with.”

However, Rule 36 should be read in the context of the all of
the rules. To suggest that the President, who is, after all, the
Chief Executive Officer of the SSTUWA, responsible to State
Council and the Executive for implementing decisions (see
rule 25(a), rule 26, rules 28(i)(a), (b), (c), (e) and (f)), should
not have authority to sign letters or indeed compose them,
would result in manifest absurdity and render the SSTUWA
unworkable.

Rule 36 clearly requires the General Secretary to attend to
the Union’s correspondence. He is, after all, the Secretary.
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However, in cases which the President, in the proper exer-
cise of his/her duty, relieves him of that duty, or properly writes
letters in his/her capacity as Chief Executive Officer, then the
General Secretary would not obviously be required to do so.
In this case, the President made a judgement that, because of
staff shortages and what he judged to be some urgency, he
would write letters to the successful candidates. That was a
decision which the President was entitled to make, as Chief
Executive. There is no breach of any rule established, as al-
leged.

REFERRING TO CANDIDATES BY NUMBER
The fourth allegation was that there was a breach of the rules

in that candidates were referred to in the minutes of the
SSTUWA by number and not by name. The evidence was that
this was done to preserve the confidentiality of their applica-
tions, which seems to me a perfectly reasonable explanation. I
accept it. In any event, I was taken to no rule of which such a
practice might properly be said to be a breach. That allegation
is not made out.

RULE 28
There is no evidence that Mr Lindberg, or the Executive,

failed to ensure that rules were complied with, nor is there any
evidence a breach of rule was committed.

WITNESS EXPENSES
Mr Cecil Robert John O’Neill made an application for wit-

ness expenses for his attendance pursuant to a Summons to
Witness. I required certification of his loss from the Educa-
tion Department Authorities. He claimed the sum of $200. I
have received no such certification, although the hearing of
this application was completed on 10 March 1998. His appli-
cation is, therefore, dismissed.

He also sought leave to intervene but because his applica-
tion was one under s.33(2), I dismissed that application. Mr
O’Neill did not pursue his application under s.33(2).

FINAL
For those reasons, I am not satisfied that any breach of any

rule, as alleged, has been established. I have considered all of
the evidence and all of the submissions. I will, therefore, dis-
miss the application.

Order accordingly,
APPEARANCES: Ms R G A Jeakings on her own behalf as

applicant.
Mr G Droppert (of Counsel), by leave, on behalf of the re-

spondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raylene Gwenda Anne Jeakings

(Applicant)

and

State School Teachers’ Union of WA (Inc) and Peter Quinn,
General Secretary

(Respondents).

No. 2111 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

16 December 1997.

Order.
This matter having come on for a directions and interim or-

ders hearing before me on the 16th day of December 1997,
and having heard Ms R G A Jeakings on her own behalf as
applicant and Mr A Drake-Brockman (of Counsel), by leave,
on behalf of the respondents, and having determined that my
reasons for decision will issue at a future date, it is this day,
the 16th day of December 1997, ordered and directed as fol-
lows—

(1) THAT the application for interim orders by the ap-
plicant herein be and is hereby dismissed.

(2) THAT application No 2111 of 1997 be and is hereby
adjourned to 10.00 am on the 9th, 10th and 11th days
of March 1998 for hearing and determination.

(3) THAT the respondents have leave to file and serve
any request for particulars of the application within
7 days of the 16th day of December 1997.

(4) THAT the applicant do file and serve any answer to
such request for particulars within 21 days thereaf-
ter.

(5) THAT the applicant do file and serve any request for
particulars of the answer and counter claim within
14 days thereafter.

(6) THAT the respondents do file and serve any answer
to that request within 14 days after the filing and
service of same.

(7) THAT the respondents do provide discovery and in-
spection to the applicant within 14 days of the 16th
day of December 1997 of the following documents—

(a) Copies of all advertisements supplied to the
West Australian newspaper for organiser po-
sition by or on behalf of the respondent
organisation for the years 1994, 1995, 1996
and 1997.

(b) A current copy of the respondent organisation’s
administrative rules.

(c) Copies of all memoranda from the 1st day of
June 1997 to the date hereof relating to the
said advertising for organiser positions in the
year 1997.

(d) Minutes and recommendations of the Appoint-
ments Committee of the respondent
organisation for the year 1997.

(e) Records of resignation dates of organisers of
the respondent organisation for the years 1994
and 1997.

(8) THAT there be liberty to apply.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raylene Gwenda Anne Jeakings

(Applicant)

and

State School Teachers’ Union of WA (Inc) and Peter Quinn,
General Secretary

(Respondents).

No. 2111 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

23 January 1998.

Order.
This matter having come on for hearing of an application

for interlocutory orders before me on the 23rd day of January
1998, and having heard Ms R G A Jeakings on her own behalf
as applicant and Mr D Howlett (of Counsel), by leave, on be-
half of the respondents, and having given such directions and
made such orders as are necessary for the expeditious and just
hearing and determination of this matter, it is this day, the
23rd day of January 1998, ordered and directed as follows—

(1) THAT time be and is hereby extended to the appli-
cant herein to comply with order (4) of the order
herein of 16 December 1997 within 21 days from 23
January 1998.

(2) THAT the respondents do provide discovery and in-
spection to the applicant within seven days of 23
January 1998 of those documents referred to in or-
der (7) of the order herein of 16 December 1997.
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(3) THAT there be liberty to apply to the parties to the
application herein.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raylene Gwenda Anne Jeakings

(Applicant)

and

State School Teachers’ Union of WA (Inc) and Peter Quinn,
General Secretary

(Respondents).

No. 2111 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

26 March 1998.

Order.
This matter having come on for hearing before me on the 9th
day of March 1998 and the 10th day of March 1998, and hav-
ing heard Ms R G A Jeakings on her own behalf as applicant
and Mr G Droppert (of Counsel), by leave, on behalf of the
respondents, and having reserved my decision on the matter,
and reasons for decision being delivered on the 26th day of
March 1998 wherein I found that application No 2111 of 1997
should be dismissed and gave reasons therefore, it is this day,
the 26th day of March 1998, ordered as follows—

(1) THAT application No 2111 of 1997 be and is hereby
dismissed.

(2) THAT the oral application by Cecil Robert John
O’Neill for leave to intervene in the proceedings
herein be and is hereby dismissed.

(3) THAT the oral application by Cecil Robert John
O’Neill for witness expenses be and is hereby dis-
missed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raylene Gwenda Anne Jeakings and Trevor Wayne Ward

(Applicants)

and

The State School Teachers’ Union of WA (Inc) and Brian
Lindberg

(Respondents).

Nos. 2239 and 2241 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

3 March 1998.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: These were two applications by two mem-
bers of the respondent organisation. The applications were
heard together.

The respondent organisation (hereinafter referred to as “the
SSTUWA”) was, at all material times, an organisation that is
defined in s.7 of the Industrial Relations Act 1979 (as amended)

(hereinafter called “the Act”). The respondent, Mr Brian
Charles Lindberg, was at all material times, President of the
SSTUWA.

The applications were brought under s.66 of the Act. I had
and have jurisdiction under s.66 of the Act as President to hear
and determine the applications.

REPRESENTATION
Despite argument to the contrary, I exercised my discretion

to enable Counsel to appear for the respondent. This is often a
difficult decision because, quite often, when Counsel seeks
leave to appear, she/he does so on behalf of an organisation
against an applicant who appears in person. More often than
not, however, there are questions of law in relation to which
the Commission would be assisted by Counsel in the just and
expedient determination of the application. That considera-
tion can weigh in the balance in favour of granting leave to
Counsel to appear. (When this occurs, however, it is difficult
to understand how an organisation can necessarily criticise
the applicant for the cost involved. These were such applica-
tions, and I therefore allowed Counsel to appear.)

In addition in this matter, subsequently, Mr John Charles
Bartley appeared by warrant as agent for the two applicants,
so that they were not unrepresented.

THE APPLICATION
The applications herein were amended by order dated 22

January 1998 so that it read as follows—
“(A) That Mr Brian Lindberg, President of the SSTUWA

( Inc), as a candidate in the 1997 Senior Officers
Elections of the State School Teachers Union of WA
(Inc) has breached Rule 37(h), 12(a)(i), 12(a)( ii),
and 28(a)(i)(c) of the SSTUWA (Inc) Rules in using
the resources of the SSTUWA (Inc) for the prepara-
tion, production and distribution of electoral material,
using the SSTUWA logo via the SSTUWA(Inc)
faxstream to approximately 600 Government Schools
and TAFE Centers (sic) in the State of WA on four
separate occasions during the 1997 Senior Officers
and Executive Elections.

(B) That on 5th November, 1997 a document marked “At-
tention all SSTU Reps...”, containing electoral
material, on SSTU letterhead, signed by Mr Brian
Lindberg was faxstreamed to approximately 600
Government schools and TAFE centers (sic).

(C) That on 6th November, 1997, a Document entitled
“Update-SSTU Senior Officer and Executive Elec-
tion” was sent to approximately 600 State
Government, TAFE and Community Colleges.

(D) The contents of the faxes promoted one candidate/fac-
tion over another and its contents were misleading.

 (E) Rule 37(h) of the SSTUWA(Inc) states: “In any elec-
tion, no candidate shall make unauthdorised (sic) use
of any resources of the Union for the protection (sic)
and/or distribution of electoral material; no candi-
date shall use any logo or letterhead of the Union in
electoral material, no Senior Officer or paid officer
of the Union shall use that office to endorse elec-
toral material on behalf of any candidate.”

ORDERS SOUGHT:
1. That Mr Lindberg and all elected officers be directed

to observe the SSTUWA(Inc) rules.
2. That Mr Lindberg be ordered to repay all costs in-

curred with the production, preparation, publication
and distribution of the faxes.

3. That Mr Lindberg be found guilty of breaches of Rule
12(A)( sic)(i), 12(a)(ii), 12(a)(iii), Rule 28(a)(i)(c)
and Rule 37(h) and that a copy of the President’s
Orders and reasons for Decision be sent to the home
addresses of all SSTUWA(Inc) members.”

The applications were opposed by the respondents. On 13
February 1998, I struck out the allegations of breach of rules
12(a)(i) and (ii) for the same reasons as I struck out similar
allegations in Bannon v The State School Teachers’ Union of
WA (Inc) and Another 78 WAIG 322 at 326.

Rule 12 prescribes a number of offences with which a mem-
ber of the SSTUWA might be charged. The rule also provides
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for a mechanism and for procedures to deal with those charges,
the penalties which might be imposed, and a right of appeal
against a finding of “guilty”.

Allegations of offences under rule 12 are dealt with by the
SSTUWA’s Dispute Resolution Committee, not by the Com-
mission constituted by the President. If there is a breach of
rule 12 as such, either procedurally or otherwise alleged, then
that is another matter, but that is not what was alleged here.

An allegation of an offence prescribed by the rule is not an
allegation of breach of or non-compliance with the rule, that is
rule 12, for the purposes of s.66.

What I finally, therefore, have to determine was whether
there were breaches of rule 37(h) and 28(a)(i)(c) as alleged,
save and except for an amendment to the particulars insofar as
they relied on a number of facsimile communications (I de-
leted by amendment Particular C referred to above).

THE RELEVANT RULES
It is convenient to set out hereunder rule 28(a)(i)(c) and 37(h),

which respectively read as follows—
Rule 28(a)(i)(c)

“(a) PRESIDENT
(i) The President shall be a full-time paid officer

of the Union, and shall—
(a) .....
(b) .....
(c) ensure, as far as possible, that the Rules

of the Union are performed and ob-
served by officers and members of the
Union;”

Rule 37(h)
“(h) In any election, no candidate shall make unauthor-

ised use of any resources of the Union for the
production and/or distribution of electoral material;
no candidate shall use any logo or letterhead of the
Union in electoral material; no senior officer or paid
officer of the Union shall use that office to endorse
electoral material on behalf of any candidate.”

THE FACTS
The facts in this matter are not greatly in dispute. At the

centre of the proceedings were three facsimile communica-
tions sent by the President of the SSTUWA and the second
respondent herein, Mr Brian Charles Lindberg, to union rep-
resentatives, school principals, staff and ultimately to members
of the SSTUWA, dated respectively, 5 November 1997 (ex-
hibit 10), 17 November 1997 (exhibit 7D) and 20 November
1997 (exhibit 7F).

I heard evidence from the abovenamed applicants and from
Mr Andrew Frederick Pheasant, Mr Cecil Robert John O’Neill,
Mr Jerome John Maher, Mr Brian Charles Lindberg, Mr Peter
John Quinn for the applicants. The respondents called no evi-
dence.

There were other facsimile communications referred to, but
Mr Bartley advised in opening that these were not the subject
of the applicants’ allegations in these proceedings.

The respondent organisation is, and was at all material
times, an organisation of employees with its primary cov-
erage being of teachers employed in government schools
in this state. The applicants are long time members of the
respondent organisation, with, on the evidence, an active
interest in the organisation’s affairs. There is and was in
existence a federally registered organisation, The Austral-
ian Education Union Western Australian (WA) Branch
(hereinafter referred to as the “AEU”), which, broadly de-
scribed, has affiliations with the state organisation (the
SSTUWA), but is not, by order of the Commission under
s.71, its counterpart federal organisation. It seems, how-
ever, on the evidence, that the AEU is regarded as the
SSTUWA’s de facto counterpart federal body.

Elections for office in the AEU took place in 1997. Mr
Andrew Pheasant, who was a witness in these proceedings,
was elected President of the state branch of the AEU. In Sep-
tember, October and November 1997 there were elections for
the office of President, Senior Vice-President, Vice-President
and ordinary Executive Members in the SSTUWA.

Mr Lindberg, who was President before and during the elec-
tion, stood for the office of President and was elected again as
President. Mr Andrew Pheasant was his opponent. Mr Lindberg
stood and was elected to office in the AEU.

In the SSTUWA elections, Mr Lindberg led a ticket called
the “Lindberg Unity Team” and it is fair to presume that he led
the same ticket in the AEU election. Mr Pheasant led a ticket
called “One Union/New Direction Team” in both elections.

The certificate of results in the SSTUWA election was issued
on 28 November 1997 by Mr M J Colley, the returning officer
and an officer of the Western Australian Electoral Commission.
The poll had closed on 17 November 1997 at 9.00 am.

The 17 successful candidates, including 14 ordinary execu-
tive officers, were all members of the Lindberg Unity Ticket.
This was in contrast to the election results in the AEU where
27 of the 34 branch councillors elected and 5 of the 7 federal
conference delegates were members of Mr Pheasant’s ticket.

Complaints were made about the three subject facsimiles to
which I have referred by Mr Cecil Robert John O’Neill, a
member of the SSTUWA who gave evidence and by the two
applicants.

MR PHEASANT’S FACSIMILE OF 5 NOVEMBER
1997 AND MR LINDBERG’S FACSIMILE OF

5 NOVEMBER 1997

On 5 November 1997, Mr Andrew Pheasant, at his own ex-
pense, sent a facsimile communication (exhibit 8) addressed
to “ATT: UNION REP AND BRANCH MEMBERS” headed
“NEW LEADERSHIP WINS AEU ELECTION”. In the fac-
simile, Mr Pheasant advised that his ticket or team had won
27 of the 34 branch councillor positions and 5 of the 7 federal
conference delegate positions in the AEU elections. By the
facsimile, he sought the continued support of members (of the
SSTUWA) in the SSTUWA elections, which were then taking
place. In particular, in the facsimile he asserted that it was
AEU and SSTUWA policy that the leadership of both organi-
sations should be the same. He said—

““It is AEU and SSTU policy that the leadership of both
organisations should be the same—this is (sic) ensure
maximum benefit to members and to avoid conflict be-
tween our State and National Union.” (Brian Lindberg)

It will (sic) a priority of ours to ensure that the neces-
sary rules changes are made to reflect this policy. We are
determined to ensure that this policy is respected. In the
interim members should be aware of this policy when
casting their vote in the SSTU Senior Officer and Execu-
tive elections.”

At this time, as I have said, Mr Lindberg was the President
of the SSTUWA. On the same date, and on the evidence, sub-
sequent to the forwarding of that facsimile by Mr Pheasant,
Mr Lindberg forwarded the facsimile (exhibit 10) to all mem-
bers using the SSTUWA facsimile and at the expense of the
SSTUWA.

By that facsimile (exhibit 10) Mr Lindberg made a number
of points—

(a) He referred to Mr Pheasant’s facsimile which he said
indicated that the SSTU leadership should reflect the
AEU(WA) Branch leadership.

(b) He asserted that what Mr Pheasant said in his fac-
simile (exhibit 8) was a misrepresentation of SSTU
policy.

(c) He said that this was a misrepresentation because the
SSTU was the dominant organisation and the
AEU(WA) Branch leadership should reflect that of
the SSTU. He invited all SSTU members to continue
to defend the position that the SSTU was the major
organisation and the AEU(WA) Branch, an affiliate.

Mr Lindberg, in evidence, claimed that this facsimile was
sent to correct the misrepresentation of policy.

Mr O’Neill, Ms Jeakings and Mr Ward asserted that Mr
Lindberg was electioneering and contrary to the rules. They
were aggrieved and complained about it. All of the facsimiles
were on SSTUWA letterhead which bears too, the SSTUWA
logo.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.1138

FACSIMILE OF 17 NOVEMBER 1997
On 17 November 1997, following the distribution amongst

teachers of an anonymous document entitled “Get Rid of Cor-
ruption, Get Rid of Lindberg”, and after voting ceased, Mr
Lindberg forwarded a facsimile on the SSTUWA facsimile at
union expense (exhibit 7D).

By the facsimile, Mr Lindberg condemned the distribution
of documents which he characterised as cowardly and defama-
tory. Exhibit 7D also declares that, as a matter of policy of the
organisation, such documents could not be published. The
notice was prepared by the union’s Solicitors, Dwyer Durack,
from whom Mr Lindberg, as President, sought advice. He did
not have the consent of the Executive or any other committee
to do so. However, the President is the Chief Executive Of-
ficer of the organisation and he sent this document as an
administrative act.

FACSIMILE OF 20 NOVEMBER 1997
On 20 November 1997, after the close of voting, and before

the declaration of the poll on 28 November 1997, Mr Lindberg
sent a facsimile by message (called a “Newsflash”) to mem-
bers, advising that the Lindberg Unity Team had won all 17
positions on the Executive (see exhibit 7F).

This was forwarded by SSTUWA facsimile and at the
SSTUWA’s expense. At the time, 20 November 1997, the poll
had closed but there had not been any official declaration of
the poll. That did not occur, as I have observed above, until 28
November 1997. The “Western Teacher” is the SSTUWA’s
official journal, published, of course, at union expense. The
relevant issue was printed on 21 November 1997. That issue
(exhibit 16) contains an announcement of the result of the elec-
tion also. Those are, except for observations as to the evidence,
the facts as I find them.

ISSUES AND COMPLAINTS
The complaints about those facsimiles were as follows, as I

understand the submissions—
(a) That Mr Lindberg (and the SSTUWA) had made un-

authorised use of the resources of the union for the
production and/or distribution of electoral material.

(b) That there was also an unauthorised use of the
SSTUWA logo and letterhead in electoral material.

(c) That Mr Lindberg, a senior officer of the SSTUWA,
had used that office to endorse the electoral material
on behalf of himself as a candidate and perhaps on
behalf of other candidates in his team.

(d) That Mr Lindberg, as President, had not ensured, as
far as possible, that the rules of the SSTUWA had
been performed and observed by officers and mem-
bers of the SSTUWA.

I had already, in directions hearings in these proceedings,
applied Re Collins and Others; ex parte Hockings [1989] 167
CLR 522 (HC) and Harken v Dornan and Others 72 WAIG
1727 (IAC). In those cases it was held that activities by which
candidates or persons acting in their interests sought by their
advocacy or by promoting or publicising such advocacy to
influence voters in their decision for whom to vote. I held on
those authorities that the allegations of the misuse of resources,
to which I have referred in these proceedings, did not consti-
tute an “irregularity in relation to an election for office”, within
the meaning of the definition of “irregularity” in s.7 of the
Act. As a result, I struck out from the applications herein a
claim for relief under s.66(2)(e) of the Act, based on the afore-
mentioned allegations as to the misuse of SSTUWA resources.

However, the definition of “electioneering” in that case by
Gaudron J at page 530 is one which I would apply in this
case—

“those activities.....by which candidates or persons act-
ing in their interests seek, by their advocacy or by
promoting or publicising such advocacy, to influence vot-
ers in reaching a decision for whom to vote”

in construing the word “electoral” in rule 37(h).
It is necessary both to interpret and construe the subject rules.
As was said in R v Aird; Ex Parte AWU 129 CLR 654(HC),

the rules of an organisation are to be construed in the same
manner as any other legal document. I therefore read the sub-
ject rules in the context of the whole of the rules. I also attribute

to the words contained in the rules their ordinary and natural
meaning, unless to do so would lead to ambiguity or absurd-
ity, or lead to an interpretation inconsonant with the remainder
of the rules.

I turn to rule 37(h) first.
Firstly, that sub-rule prohibits the unauthorised use of the

resources of the SSTUWA “for the production and/or distri-
bution of electoral material”. In my opinion, electoral material
in rule 37 which is a rule which regulates elections and their
conduct must mean “electioneering material” as defined by
Gaudron J (supra). I am fortified in that view by the existence
of rule 37(g) which entitles a candidate in an election to pro-
vide an election statement in support of his or her candidature,
not exceeding 600 words, which is required to be published in
the official journal of the SSTUWA prior to the issue of ballot
papers. (There are policy statements of the union, based on
these rules, too (see exhibit 17, page 82).)

The sub-rule also prohibits the use of the logo or letterhead
of the union “in electoral material”.

Further, a senior officer or a paid officer, which Mr Lindberg
was, at the material times, is prohibited from using that office
to endorse “electoral material” on behalf of any candidate. Such
an interpretation and construction complies with the rules for
construction and interpretation which I have referred to above.

The question is firstly, therefore, whether there was unau-
thorised use of any resources by a candidate in any election. I
turn first to exhibit 10 to consider the effect of the sub-rule.

Firstly, the sending of that facsimile occurred “in an elec-
tion” in reply to exhibit 8 which was plainly “electoral material”
as defined, since it advocated the candidacy of Mr Pheasant
and his team. The facsimile states a policy that AEU and
SSTUWA leadership should be the same. Then at the bottom
of the facsimile, there is, unequivocally, a call to vote for Mr
Pheasant’s team (exhibit 8—see the second last paragraph).
The facsimile (exhibit 10) is a reply to exhibit 8 and states that
exhibit 8 indicates that the SSTUWA leadership should reflect
AEU(WA) Branch leadership.

Exhibit 10 further states that this is a misinterpretation of
SSTU policy. What it says is that the SSTU is the dominant
organisation, the AEU(WA) Branch an affiliate and that AEU
Branch leadership should reflect that of the SSTU. That does
not represent an overt or unequivocal piece of advocacy for
Mr Lindberg’s candidature or those of his team. On fair read-
ing, it sets out to correct what Mr Lindberg, as President of the
SSTU, says is a misrepresentation of SSTU policy. Followed
to its conclusion, it is not a call to elect any particular team or
candidate, but sets out to assert the dominant position of the
SSTU. As a result of that call, of course, voters could vote for
Mr Pheasant’s team or Mr Lindberg’s team to assert the domi-
nance of the SSTU.

I am not persuaded that exhibit 10 constituted “electoral
material” as I have defined it above. I am not persuaded that
exhibit 10 constituted an unauthorised use of resource or of
the logo, since the President set out to correct what he said
was a mis-statement of policy and not to use the logo and
letterhead in “electoral material”, and which, on a fair read-
ing, could be said to be the nature of exhibit 8. For those
reasons, too, I am not persuaded that exhibit 10 constituted
the use of the office of a senior officer, namely the President,
to endorse electoral material on behalf of any candidate.

I also find that the action taken by Mr Lindberg could not be
said, on the evidence, to be unauthorised because he was us-
ing union resources, not to produce and distribute electoral
material, but to maintain a SSTUWA position.

I now turn to exhibit 7D. The evidence is that that facsimile
issued after the election proper was completed, that is the vot-
ing. The poll, however, had not been declared. The document
was, however, prepared by Solicitors at the request of the Presi-
dent. It was not electoral material since it did not invite, either
expressly or by implication, persons to vote for Mr Lindberg
or anyone else, nor could it, because the voting had been com-
pleted. Pertinently, it was issued after the electoral campaign
had been finished. It is doubtful, therefore, that it could there-
fore be said properly to have issued in an election, but, in any
event, it clearly did not constitute electoral material, within
the definition to which I have referred above. It does not seek
to influence voters as such. It rightly attacks the distribution
of defamatory material referred to in the SSTU as “smear
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sheets”. It does not constitute unauthorised use of resources,
because of the warning it conveys. However, primarily it is
not electoral material.

I now turn to exhibit 7F. That is the facsimile entitled
“Newsflash” dated 20 November 1997. By that document, Mr
Lindberg advised members that the Lindberg Unity Team had
won all 17 positions on the Executive of the respondent or-
ganisation. Some criticism was made in evidence that this
occurred before the declaration of the poll, which, of course,
was the case. However, Mr Lindberg, in evidence, referred to
the fact that the election had been referred to in the “West
Australian” and there were often dozens and dozens of tel-
ephone calls from members enquiring as to the results of
elections. In other words, his evidence was that members were
very much interested in the results.  There was also reference
to the fact that results in other types of election are published
before the polls are declared. It would seem to me that when
the result was being referred to elsewhere, too, the President
could aptly, as Chief Executive, notify members of the result,
as he did. Mr Bartley, in argument, had no quarrel with this
being printed in the “Western Teacher” before the declaration
of the polls on 28 November 1997, because that was a line
budget item. It seems to me that that is not sufficient to distin-
guish the “Western Teacher” from exhibit 7D.

One would expect the President, if he were notifying of the
result, to notify members whether he and/or his colleagues
were successful in the election, or whether his opponents were.
The fact of the matter, however, is that the material was not
electoral material, but a notification after the voting process
had finished of the result. There was no breach of rule 37(h).

It has not been established to my satisfaction by the appli-
cants, as they were required to do, on the balance of
probabilities and as a matter of law, that there was a breach of
rule 37(h) as alleged by the applicants committed by Mr
Lindberg and/or by the SSTUWA. (I am, of course, since no
argument to the contrary was raised, assuming for the pur-
poses of this finding that a breach by Mr Lindberg would be a
breach by the SSTUWA.)

It follows, too, that it has not been established by the appli-
cants, on whom burden lay to do so, that Mr Lindberg and/or
the SSTUWA committed a breach of rule 28(a)(i)(c), because
there was no breach established of rule 37(h); thus no breach
of that rule was committed by Mr Lindberg or the SSTUWA
as alleged in that it was not established that Mr Lindberg or
the SSTUWA (if it were liable) had failed to ensure that rule
37(h) and, for that matter rule 28(a)(i)(c), had not been per-
formed or observed. It was not alleged that the duty to ensure
performance or observation had been breached in relation to
any other rule.

I have considered all of the evidence and all of the submis-
sions. For those reasons, I will dismiss the applications.

Order accordingly
Appearances: Mr J C Bartley, as agent, on behalf of the ap-

plicants
Mr G Droppert (of Counsel), by leave, and with him Mr D

Howlett (of Counsel), by leave, on behalf of the respondents.
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Order.
These matters having come on for hearing before me on the
13th and 17th days of February 1998, and having heard Mr J

Bartley, as agent, on behalf of the applicants and Mr G Droppert
(of Counsel), by leave, and with him Mr D Howlett (of
Counsel), by leave, on behalf of the respondents, and having
reserved my decision on the matters, and reasons for decision
being delivered on the 3rd day of March 1998 wherein it was
found that the applications herein should be dismissed, it is
this day, the 3rd day of March 1998, ordered that applications
Nos 2239 and 2241 of 1997 be and are hereby dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
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P J SHARKEY.
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Reasons for Decision.
THE PRESIDENT: When these applications came on again
before me on the 19th day of January 1998, I was to hear and
determine applications by the applicants for interlocutory or-
ders. Until then, they had represented themselves. Mr John
Charles Bartley then, by warrant, announced that he appeared
for the applicants herein. Mr Drake Brockman (of Counsel),
who appeared, by leave, for all of the respondents, by oral
application, sought an order or direction that Mr Bartley not
appear as agent for the applicants.

I invited Mr Bartley to consider his position and, in particu-
lar, whether he ought to take advice, with particular regard to
s.112A(2) of the Industrial Relations Act 1979 (as
amended)(hereinafter called “the Act”). He informed me that
he did not wish to do so.

It is convenient to set out s.112A of the Act hereunder, so
that the full import of its terms might be seen. That Act came
into operation on 5 December 1997.

In addition, regulations made pursuant to that section and
entitled—

“Industrial Relations (Industrial Agents) Regulations
1997”

came into operation on the same date.
S.112A reads as follows—

“(1) In this section a reference to carrying on business as
an industrial agent is a reference to carrying on busi-
ness as a person who does either or both of the
following—

(a) appears as an agent under section 31, 81E or
91—

(b) provides advice or other services in relation
to industrial matters,

but does not include carrying on business by an or-
ganisation, the Council, the Chamber or the Mines
and Metals Association.

(2) Except as provided under this section a person who,
not being an industrial agent registered under this
section or a legal practitioner, in any way carries on
business as an industrial agent, or holds himself out
as carrying on business as an industrial agent, com-
mits an offence.
Penalty: $2,000.

(3) For the purposes of section 77A of the Legal Practi-
tioners Act 1893 a person who is—

(a) registered under this section;
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(b) acting under a contract of employment for a
person who is registered under this section;
or

(c) an employee or officer of any organisation, the
Council, the Chamber, the Mines and Metals
Association, or a prescribed body or class of
body, acting on behalf of that body,

is authorised to—
(d) appear for a party, person or body under sec-

tion 31, 81E or 91: and
(e) provide advice and other services in relation

to industrial matters.
(4) A person shall not be registered under this section

unless that person can demonstrate that that person
has professional indemnity insurance, or has suffi-
cient material resources, of a prescribed kind to
provide professional indemnity.

(5) Regulations made by the Governor are to—
(a) provide for a scheme of registration of per-

sons for the purposes of this section and the
procedure for obtaining registration;

(b) prescribe a code of conduct for persons regis-
tered under this section;

(c) prescribe the circumstances in which, and the
procedures by which, a person may be disquali-
fied from obtaining registration, or registration
may be cancelled;

(d) provide for appeals to the Full Bench from
disqualification or cancellation of registration;
and

(e) prescribe any matter or thing which is author-
ized or required to be prescribed for the
purposes of this section.”

I should also add that s.31(1)(b) of the Act enables—
“31. (1) Any party to proceedings before the Commis-
sion, and any other person or body permitted by or under
this Act to intervene or be heard in proceedings before
the Commission, may appear—

(a) in person;
(b) by an agent; or...”

Interestingly, the term “industrial agent”, used in s.112A, is
not defined in the Act.

I heard evidence, both from the bar table, and on oath from
Mr Bartley and the applicant, Ms Jeakings, but not from Mr
Ward, the second applicant. What was not in dispute, and what
I find, is that Mr Bartley has appeared as an agent in the Com-
mission in—

1. An application under s.66 of the Act, Bannon v
SSTUWA and Others 78 WAIG 320;

2. An application by an employee alleging an unfair
dismissal, under s.29 of the Act;

3. These two applications;
4. In an appeal to the Industrial Appeal Court, SSTUWA

and Another v Bannon and Another 77 WAIG 1647
(IAC), under s.91 of the Act;

5. In addition, I am satisfied that Mr Bartley sees him-
self as having some expertise in what I might call
“forensic” matters, because he informed me, and it
was not disputed, that he had appeared in criminal
proceedings for a person; and further, that he was
usually referred to as the “lawyer” in his family, to
paraphrase.

6. I am also not satisfied that Mr Bartley will not ap-
pear for Ms Jeakings in another application made by
her under s.66 of the Act, namely Jeakings v
SSTUWA and Others, No 2111 of 1997, which is
listed for hearing before the Commission, constituted
by the President in the near future.

I am satisfied on the standard which is applicable in these
proceedings, namely the balance of probabilities, and find that
Ms Jeakings, on 18 December 1997 asked Mr Bartley to assist
her in these applications, and that, at or about the same time,
Mr Ward made a similar request. Mr Bartley acceded to these
requests.

I am satisfied and find that he has provided them with ad-
vice or other services within the meaning of s.112A of the Act
since then (see exhibits 2 and 3).

The substance of Mr Bartley’s evidence was that he was not
seeking, nor would he obtain a gain for appearing as agent.
His evidence was that he “weighed in” on a voluntary basis,
where a person needed assistance, and, in his opinion, deserved
it, as did Ms Jeakings in this case and as did Mr Ward, and he
considered that such a person deserved to be assisted by him.

I am satisfied and find that Mr Bartley carries and carried on
business as a public relations consultant under the business
name of “Shannon Public Relations” (see exhibits 2 and 3).

Mr Bartley was not able to confirm or deny that the cost of
facsimile communications incurred as a disbursement in act-
ing in these applications (and for which he said that he would
not charge Mr Ward or Ms Jeakings), would be claimed as
expenses incurred in the running of his business, in any tax
return for the business.

Mr Bartley did say that his firm was synonymous with him-
self but that he personally was the agent for Ms Jeakings and
Mr Ward. Ms Jeakings was not asked by Mr Bartley, or by Mr
Drake Brockman, whether she would be paying a fee to or
remunerating Mr Bartley for his services. She did not deny,
nor was she asked to deny, that he was acting gratis.

Mr Bartley did say in evidence that he and his fiancée did do
things for other persons such as babysitting and were paid back,
if I may paraphrase it, in kind.

Notwithstanding some doubts about his evidence, I was not
persuaded that Mr Bartley was appearing in these applications
for profit, reward or payment. In particular, I am not satisfied
that his evidence as to babysitting and being paid back in kind
was sufficiently definite to support a finding that, in these pro-
ceedings, he was acting for profit, reward or payment.

SECTION 112A
I should observe that neither Mr Bartley nor Mr Drake-

Brockman submitted that I should have recourse to the
Minister’s second reading speech, when these amendments
were introduced into Parliament, or to any other extrinsic
material, in construing s.112A. S.19 of the Interpretation Act
1984 (as amended) enables recourse to such material (see also
Newcastle City Council v GIO General Ltd 149 ALR 623(HC).

It is necessary to construe the section, reading it in the con-
text of the whole of the Act. However, I propose to ascribe to
the words of the section their ordinary and natural meaning
unless to do so would lead to a result that is absurd or ambigu-
ous, or one which is manifestly absurd or unreasonable, or
one which would lead to the conclusion that the section is
inconsistent with the rest of the Act (see Newcastle City Council
v GIO General Ltd(op cit)).

Mr Drake-Brockman submitted that s.112A prescribes that
a person who is not an industrial agent registered under the
section, who carries on business as an industrial agent or holds
himself/herself out as carrying on business as an industrial
agent commits an offence. That is the case, and the penalty
prescribed is $2,000. Mr Drake-Brockman submitted, too, that
Mr Bartley had appeared as an agent under s.31 of the Act,
which was not in dispute, and which I find was the case, that
he had also appeared under s.91 in at least three matters in the
Commission and the Industrial Appeal Court, and that he had
provided advice or other services in relation to this applica-
tion as an industrial matter. It was not in issue that this
application was one relating to an industrial matter.

S.112A(1) prescribes that carrying on business as an indus-
trial agent is a reference to carrying on business by appearing
as an agent under s.31, s.81E or s.91. Carrying on business is
also providing advice or other services in relation to industrial
matters.

One does not carry on business, for the purposes of the Act,
unless that is what one does.

I am satisfied and find that Mr Bartley has carried on and is
carrying on those activities.

Mr Drake-Brockman submitted that the phrase “carrying on
business” is not confined to carrying on business for reward
or profit, but also refers to carrying on business as a practice
or continuing process by providing a service to persons even
if there is no profit, remuneration or payment involved. He
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supported his submissions by reference to s.112A(1) which
specifically provides that carrying on business as an industrial
agent does not include “carrying on business by an organisa-
tion, the Trades and Labour Council of Western Australia, the
Chamber of Commerce and Industry of Western Australia Inc.
or the Mines and Metals Association”.

An organisation is, of course, an organisation registered as
such under the Act (see s.7), and includes organisations of
both employers and employees.

The submission was that carrying on business could not be
confined because those bodies (that is organisations of em-
ployers and employees registered under the Act and “peak
bodies” of employers and employees), could not be said to be
carrying on business for profit.

What then does “carrying on business” mean? “The carry-
ing on of a business is any commercial activity undertaken
individually or by corporate bodies, for fee or reward, usually
for profit, not usually of a casual kind, but involving the crea-
tion, distribution or supply of goods and/or services” (see
Macquarie Dictionary; also Lesser v Shire of Wannon (1897)
23 VLR 446 at 453 per Madden CJ; re O’Shea (deceased)
National Trustees Executors and Agency Co. of Australia v
O’Shea [1953] VLR 43).

It is noteworthy that there is a difference between carrying
on business and providing a service to the community, such as
education (see Durant and Others v Greiner and Another (1990)
21 NSWLR 119 at 128 per Rolfe J).

However, the word “business” has to be read in and take its
meaning from its context. The following observations are of
assistance—

1.  (a) “Of all words, the word “business” is notori-
ous for taking its colour and its context from
its surrounding (see FCT v Whitfords Beach
Pty Ltd (1982) 150 CLR 355 at 378-9).”

(b) Its meaning depends upon its context (see
Australian Health Insurance Ltd (formerly
Voluntary Health Insurance Association of
Australia Ltd) v Esso Australia Pty Ltd 116
ALR 253 at 261(FC) per Black CJ and at 290-
293 per Sheppard J); (see also R v Cohen
Ex-parte Motor Accidents Insurance Board
(1979) 141 CLR 577 at 588).

2. In the context of the legislation in which the word
“business” or the phrase “carrying on business” ap-
pears, the notion of carrying on business should not
receive a narrow interpretation, for a wide range of
activities could run counter to the policy of an Act
(see Australian Health Insurance Ltd (formerly Vol-
untary Health Insurance Association of Australia Ltd)
v Esso Australia Pty Ltd(op cit) at 261 per Black CJ).

3.  (a) For that purpose, it would not matter greatly,
and perhaps not at all, whether the business
activity in question was conducted as part of
some large business, or whether or not it was
conducted for a profit (see also Australian
Health Insurance Ltd (formerly Voluntary
Health Insurance Association of Australia Ltd)
v Esso Australia Pty Ltd(op cit)) per Black CJ.

(b) In the context of some legislation, the absence
of a profit from the activity cannot disqualify
the activity as a business within the meaning
of an Act (see Australian Health Insurance Ltd
(formerly Voluntary Health Insurance Asso-
ciation of Australia Ltd) v Esso Australia Pty
Ltd(op cit) per Black CJ at 261 and per
Sheppard J at 291).

4. The discussion of the meaning of “business” in R v
Cohen Ex parte Motor Accidents Insurance Board
(1979)(op cit) at 588-9 per Mason J where His Hon-
our said—

“Thus I do not think, contrary to the argument
for the Board, that the word “business”, in the
present case, merely contemplates commercial
enterprises which are in competition and which
are conducted for profit. Rather, it denotes the
idea that some person, body or organisation is
engaged in the activity”

5. The expression “carry on business” would, in gen-
eral, refer to some repetitive act in a trade and only
rarely be satisfied by the proof of only one transac-
tion (see Smith (on Behalf of National Parks and
Wildlife Service) v Capewell 26 ALR 507 at 512 per
Barwick CJ and at 514-5 per Gibbs J).

6. However, a single transaction may amount to the car-
rying on of a business and that the transaction was
undertaken in pursuance of that intention (see Fair-
ways Estate Pty Ltd v SCT (1970) 123 CLR 153 at
164-5 and see also Smith (on Behalf of National Parks
and Wildlife Service) v Capewell(op cit).

In my opinion, the Act, through s.112A, provides a context
where it is clear that carrying on business is not restricted to
carrying on business as a commercial enterprise or even for
profit; rather the phrase denotes the idea that some person,
body or organisation is engaged in activity . That activity in
s.112A is the activity of an industrial agent. I have already
said that carrying on business for profit or reward is not essen-
tial for the correct definition of that phrase. I say that because
the section provides for registration by the section itself and
by the regulations of the conduct of matters in the Commis-
sion and the provision of services and advice in relation to
industrial matters. The regulations, of course, are those made
by the Governor.

The regulation of the conduct pertains to persons who ap-
pear in the Commission, the Industrial Appeal Court and who
offer advice and services in industrial matters as I have said.

The section does not include, in this requirement, the “car-
rying on of business” referred to s.112A, of the peak individual
bodies. Those bodies might well be said not to carry on activi-
ties for reward or profit, or at least some of their activities
might not be such. Organisations, as defined in s.7, which
purport to advance the welfare of their members and provide
representation and advice and other similar services might well
not be said to carry on business in the commercial sense or for
the purpose of profit making. It seems to me, however, that
they are excluded by s.112A(1), not because they carry on
business, but because they are organisations or peak councils.

In the context of s.112A, it is clear that persons who carry
on continuous or repeated activities, by way of appearing and/
or advising and giving other services, as prescribed by s.112A,
are carrying on a business as such.

One should, therefore, I think, attribute a wide meaning to
carrying on business to encompass a person who practises “as
a continuing course of conduct, or engages in frequent or
repetitious activities which that person appears under s.31,
s.81E or s.91 of the Act or provides services or advice relating
to industrial matters”.

Taking such a wide view is consistent with the approach
taken in Australian Health Insurance Ltd (formerly Voluntary
Health Insurance Association of Australia Ltd) v Esso Aus-
tralia Pty Ltd(op cit) and is consistent with the evinced intention
in s.112A of the Act to regulate persons who provide services
as industrial agents, to prescribe a standard of service to some
extent, and to regulate by registration the conduct and other
aspects of what might be called “practice” in industrial mat-
ters by agents. That is a sufficiently ordinary meaning of the
words “carrying on business” for me to apply. To do so, pro-
duces no ambiguity or absurdity, and to do so is consistent and
consonant with the legislation’s manifest intention to regulate
persons who carry on a course of conduct or act as industrial
agents on a repetitious basis.

Such persons are obviously intended to be regulated in their
conduct, as I have observed (this approach is supported by the
opinion of the High Court in Cooper Brookes (Wollongong)
Pty Ltd v Federal Commissioner of Taxation (1981) 35 ALR
151 at 157 (HC) per Gibbs CJ.

To do so, produces a fairer and more consistent operation
and conforms to the legislative intention of the section (see
Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner
of Taxation(op cit) at 169-70 per Mason and Wilson JJ).

It is also consistent with the view that the mischief intended
to be remedied is to prevent persons holding themselves out
and acting for persons as industrial agents, who are not regu-
lated or registered, subject to a code of conduct and who do
not have professional indemnity insurance.
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Of course, ipso facto, those who carry on business as de-
fined by s.112A for gain or reward or profit are manifestly
required to be registered and are covered by the section and
the regulations.

That would not be the case, of course, for a person who
isolatedly appears for another person as an agent gratis in
s.112A matters, unless that appearance evinces an intention to
carry on business.

The section does not apply either, where there is no inten-
tion to be derived from the course of conduct that the person is
carrying on business.

Mr Bartley relied strongly on the evidence that he was act-
ing gratuitously or not for a fee. It will be seen, from what I
have said, that carrying on business can occur, within the mean-
ing of s.112A, even if the carrying on of business is done
gratuitously and not for fee, gain or reward.

The evidence in the matter is almost enough for me to con-
clude that there are sufficient repetitious acts or a course of
conduct from which I might find Mr Bartley is, and has been,
carrying on business contrary to s.112A. However, on the
evidence, I find that he has not yet done so, and not yet evinced
sufficient intention to so do, by a very slender margin.

If Mr Bartley intends to continue to provide advice or other
services and to appear as an agent under s.31, s.81E or s.91 (as
he has done), then it would seem, in my opinion, prudent that
he register as s.112A requires.

It is not, of course, for me to determine whether he has com-
mitted an offence under s.112A of the Act, and I obviously do
not do so.

It is quite clear, however, that I do have the power to prevent
a person who is not registered under s.112A from appearing
under s.31, and by virtue of s.27. That point was not, in any
event, contested before me.

There would, however, appear to me to be sufficient power
under s.27, s.26, s.31 and s.112A, to direct a person not to
appear before me if, by doing so, I was satisfied, therefore,
that he or she has been or would be acting contrary to s.112A.

In the circumstances, however, and for those reasons, I
dismissed Mr Drake-Brockman’s application.

Appearances:Mr J C Bartley, as agent, on behalf of the
applicants

Mr A Drake-Brockman (of Counsel), by leave, on behalf of
the respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Raylene Gwenda Anne Jeakings and Trevor Wayne Ward

(Applicants)
and

The State School Teachers Union of WA (Inc), Peter Quinn,
Brian Lindberg and Pat Byrne

(Respondents).

Nos. 2239 and 2241 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

3 February 1998.

Order.
These matters having come on for hearing of applications for
interlocutory orders before me on the 19th day of January 1998,
and having heard Mr J C Bartley, as agent, on behalf of the
applicants and Mr A Drake-Brockman (of Counsel), by leave,
on behalf of the respondents, and reasons for decision being
delivered on the 3rd day of February 1998, it is this day, the
3rd day of February 1998, ordered that the application by the
respondents for an order that Mr John Charles Bartley not ap-
pear as agent for the applicants herein be and is hereby
dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raylene Gwenda Anne Jeakings and Trevor Wayne Ward

(Applicants)

and

The State School Teachers Union of WA (Inc), Peter Quinn,
Brian Lindberg and Pat Byrne

(Respondents).

Nos. 2239 and 2241 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

3 February 1998.

Order.
These matters having come on for hearing of applications for
interlocutory orders before me on the 19th day of January 1998,
and having heard Mr J C Bartley, as agent, on behalf of the
applicants and Mr A Drake-Brockman (of Counsel), by leave,
on behalf of the respondents, and reasons for decision being
delivered on the 3rd day of February 1998, it is this day, the
3rd day of February 1998, ordered that the application by the
respondents for an order that Mr John Charles Bartley not
appear as agent for the applicants herein be and is hereby
dismissed.

 (Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raylene Gwenda Anne Jeakings and Trevor Wayne Ward

(Applicants)

and

The State School Teachers Union of WA (Inc), General
Secretary Peter Quinn, President Brian Lindberg, Member

Pat Byrne

(Respondents).

Nos. 2239 and 2241 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

16 February 1998.

Order.
These matters having come on for hearing before me on the
13th day of February 1998, and having heard Mr J Bartley, as
agent, on behalf of the applicants and Mr G Droppert (of
Counsel), by leave, and with him Mr D Howlett (of Counsel),
by leave, on behalf of the respondents, it is this day, the 16th
day of February 1998, ordered and directed by consent that
the abovenamed respondents, Peter Quinn and Pat(sic) Byrne
be and are hereby struck out as respondents to these
applications.

 (Sgd.) P.J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raylene Gwenda Anne Jeakings and Trevor Wayne Ward

(Applicants)

and

The State School Teachers Union of WA (Inc), General
Secretary Peter Quinn, President Brian Lindberg, Member

Pat Byrne

(Respondents).

Nos. 2239 and 2241 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

22 January 1998.

Order.

This matter having come on for hearing before me on the 22nd
day of January 1998, and having heard Mr J Bartley, as agent,
on behalf of the applicants and Mr A Drake-Brockman (of
Counsel), by leave, on behalf of the respondents, and having
determined that my reasons for decision will issue at a future
date, it is this day, the 22nd day of January 1998, ordered and
directed as follows—

(1) THAT leave be and is hereby granted to the appli-
cants to amend the application herein by substituting
for the particulars to the said application the follow-
ing as particulars of such application

“1. The applicants are both current financial mem-
bers of the State School Teachers Union of WA
(Inc).

2. The applicants seek to remove Ms Pat Byrne
and Mr Peter Quinn as respondents in these
proceedings.

3. That the respondents be the State School
Teachers Union of WA Inc and Mr Brian
Lindberg, the President and Chief Executive
Officer.

4. The application be amended to read as fol-
lows—

(A) That Mr Brian Lindberg, President of
the SSTUWA (Inc), as a candidate in
the 1997 Senior Officers Elections of
the State School Teachers Union of
WA (Inc) has breached Rule 37(h),
12(a)(i), 12(a)(ii), and 28(a)(i)(c) of
the SSTUWA (Inc) Rules in using the
resources of the SSTUWA (Inc) for
the preparation, production and dis-
tribution of electoral material, using
the SSTUWA logo via the
SSTUWA(Inc) faxstream to approxi-
mately 600 Government Schools and
TAFE Centers (sic) in the State of WA
on four separate occasions during the
1997 Senior Officers and Executive
Elections.

(B) That on 5th November, 1997 a docu-
ment marked “Attention all SSTU
Reps...”, containing electoral material,
on SSTU letterhead, signed by Mr
Brian Lindberg was faxstreamed to
approximately 600 Government
schools and TAFE centers (sic).

(C) That on 6th November, 1997, a Docu-
ment entitled “Update-SSTU Senior
Officer and Executive Election” was
sent to approximately 600 State Gov-
ernment, TAFE and Community
Colleges.

(D) The contents of the faxes promoted one
candidate/faction over another and its
contents were misleading.

(E) Rule 37(h) of the SSTUWA(Inc) states:
“In any election, no candidate shall
make unauthdorised (sic) use of any
resources of the Union for the protec-
tion (sic) and/or distribution of electoral
material; no candidate shall use any
logo or letterhead of the Union in elec-
toral material, no Senior Officer or paid
officer of the Union shall use that of-
fice to endorse electoral material on
behalf of any candidate.

ORDERS SOUGHT—

1. That Mr Lindberg and all elected officers be
directed to observe the SSTUWA(Inc) rules.

2. That Mr Lindberg be ordered to repay all costs
incurred with the production, preparation, pub-
lication and distribution of the faxes.

3. That Mr Lindberg be found guilty of breaches
of Rule 12(A)(sic)(i), 12(a)(ii), 12(a)(iii), Rule
28(a)(i)(c) and Rule 37(h) and that a copy of
the President’s Orders and reasons for Deci-
sion be sent to the home addresses of all
SSTUWA(Inc) members.”

(2) THAT the application to amend the application
herein, filed herein on the 16th day of January, 1998
be and is otherwise hereby dismissed.

(3) THAT the date, the 23rd day of January, 1998 fixed
as a date for hearing and determination of the appli-
cations herein be and is hereby vacated.

(4)   (a) THAT the respondents do give to the appli-
cants within seven days from the date hereof
discovery and inspection of those documents
identified in items 1, 2, 3 and 5 of the Sched-
ule to the Application for Further and Better
Discovery filed herein by the applicants on the
22nd day of December, 1997;

(b) THAT discovery be confined to faxes trans-
mitted to schools on SSTUWA letterhead dated
the 5th and 6th days of November, 1997;

(c) THAT the said application be and is otherwise
hereby dismissed.

(5) THAT the respondents have leave to file and serve a
Request for Further and Better Particulars of the
amended application by 4.00 pm on the 27th day of
January, 1998.

(6) THAT the applicants do file and serve answers to
such requests for such particulars by 4.00 pm on the
2nd day of February, 1998.

(7) THAT the applicants provide discovery and inspec-
tion to the respondents of all relevant documents by
4.00 pm on the 2nd day of February, 1998.

(8) THAT the respondents file an amended Answer and
Counter Proposal by 4.00 pm on the 4th day of Feb-
ruary, 1998.

(9) THAT the application for an extension of time to
provide Better and Further Particulars to the respond-
ents filed herein on the 19th day of December, 1997
be and is hereby dismissed.

  (Sgd.) P.J. SHARKEY,
[L.S.] President.
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AWARDS/AGREEMENTS—
Application for—

BILL STEVENS PLASTERWORLD INDUSTRIAL
AGREEMENT.

No. AG 10 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Bill Stevens Plasterworld Pty Ltd.
No. AG 10 of 1998.

Bill Stevens Plasterworld Industrial Agreement.

COMMISSIONER P E SCOTT.
25 March 1998.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Bill Stevens Plasterworld Industrial Agree-
ment in the terms of the following schedule be registered
on the 12th day of March 1998.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

 WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Bill Stevens

Plasterworld Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Bill Stevens

Plasterworld Pty Ltd (hereinafter referred to as the “Company”)
in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 14 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the 1st of August 1997 and shall continue in effect
until 31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will increase its level of payment into the

Construction + Building Unions Superannuation Scheme to
$60 per week per employee as of 1 August 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.
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14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of
the employer, be granted leave with pay each calender year
pro-rata to attend courses conducted or approved by the
NBCITC. The employers approval shall not be unreason-
ably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING

In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS

The Union will make no further claims on the Company
over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The Company agrees to insure the employ-
ees for sickness and accident cover. The terms of the policy
will be agreed to between the Company and the Union.

Signed for and on behalf of—

The Unions: BLPPU
Signed ..................................Common Seal
Date: 7/8/97

Signed ..................................

WITNESS

CMETU
Signed ..................................Common Seal
Date: 7/8/97

Signed ..................................

WITNESS

The Company: ..................... Common Seal
Signed ..................................

Date: 6/8/97

CLIFFORD WILLIAM STEVENS

.............................................

PRINT NAME

Signed ..................................

WITNESS

APPENDIX A—WAGE RATES
1 August 1 February 1 August 1 February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69
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APPRENTICE RATES
1 August 1 February 1 August 1 February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3) 14.23 14.65 15.06 15.48 15.69
Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), (1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), (2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), (3.5/3.5) 13.92 14.32 14.73 15.13 15.33
Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62
Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
Note: THE RATES PRESCRIBED IN THIS AGREEMENT AP-

PLY TO PROJECTS COMMENCED ON OR AFTER 1 NOVEMBER
1997 AND WILL NOT BE FURTHER REVIEWED UNTIL 1 NO-
VEMBER 1997.

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site
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allowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

CAPE MODERN JOINT VENTURE  INDUSTRIAL
AGREEMENT.

No. AG 221 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Cape East Limited and Modern Industries (WA) Pty Ltd
trading as Cape Modern Joint Venture.

No. AG 221 of 1997.

Cape Modern Joint Venture Industrial Agreement.

COMMISSIONER P.E. SCOTT

30 March 1998.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr S Morrissey on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Cape Modern Joint Venture Industrial Agreement
in the terms of the following schedule be registered on the
12th day of March 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Cape Modern Joint

Venture Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims
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Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Cape East Lim-
ited (009 474 855) and Modern Industries (WA) Pty Ltd (060
045 061) trading as Cape Modern Joint Venture (hereinafter
referred to as the “Company”) in the State of Western Austral-
ian.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on all
“on-site” construction work as defined by the Building Trades
(Construction) Award 1987, No. R14 of 1978 (the “Award”).
There are approximately 40 employees covered by this agree-
ment.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the 1st of August 1997 and shall continue in effect
until 31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix
A—Wage Rates. The Appendix details the rates that will ap-
ply to new employees at Part 1 and the existing employees at
Part 2.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will increase its level of payment into the

Construction + Building Unions Superannuation Scheme to
$60 per week per employee as of 1 August 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than six

tradespeople to one apprentice employed in the overall
operations of the Company, which will include those trades-
people and apprentices not bound by this agreement.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination; or
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(b) the Company’s employees shall have the option of
converting accrued sick leave entitlement in excess
of ten days to a cash payment on their anniversary
date with the Company, or at Christmas close down,
as agreed between the parties.

(c) If an employee who has been terminated by the Com-
pany without exercising the above option is re-engaged within
a period of six months, the unpaid balance of sick leave shall
continue from the date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The company agrees to insure the employ-
ees for sickness and accident cover. The terms of the policy
will be agreed to between the Company and the Union.

Signed for and on behalf of—
The Unions:

BLPPU Signed      Common Seal
Date: 28/8/97
Signed
WITNESS

CMETU Signed      Common Seal
Date: 28/8/97
Signed
WITNESS

The Company: Signed
Date: 28/8/97
W. J. (BILL) HARDING
PRINT NAME
Signed
WITNESS

APPENDIX A—WAGE RATES
1 August 1 February 1 August 1 February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56

Labourer Group 3 14.63 15.05 15.48 15.90 16.12

Tradesperson 16.15 16.62 17.09 17.56 17.80

Apprentice Yr1 6.79 6.99 7.18 7.38 7.48
Apprentice Yr2 8.88 9.14 9.40 9.65 9.78

Apprentice Yr3 12.11 12.47 12.82 13.17 13.35

Apprentice Yr4 14.21 14.63 15.04 15.46 15.66

Allowances
In addition to the hourly rates prescribed above employees

will be paid the following allowances, where applicable, for
each hour worked.

Leading Hand Allowance
1. In charge of not more than 1 person —$0.29 per hour
2. In charge of 2 and not more than 5 persons—$0.65 per

hour
3. In charge of 6 and not more than 10 persons—$0.83 per

hour
4. In charge of more than 10 persons—$1.11 per hour
PART 2

1 August 1 February 1 August 1 February 1 August
1997 1998 1998 1999 1999

Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Stephen Gilmour 18.21 18.74 19.27 19.80 20.07
Vince Ergich 15.56 16.01 16.47 16.92 17.15
Alex Torrance 16.15 16.62 17.09 17.56 17.80
Ken Walsh 16.15 16.62 17.09 17.56 17.80
William Gerrard 16.15 16.62 17.09 17.56 17.80
Martin Brown 16.15 16.62 17.09 17.56 17.80
Rob Penman 16.43 16.91 17.39 17.86 18.10
John Shanley 15.56 16.01 16.47 16.92 17.15
Reynolds Houseman 16.15 16.62 17.09 17.56 17.80
Doug Stanley 19.91 20.49 21.07 21.65 21.94
Harry Mumford 18.21 18.74 19.27 19.80 20.07
Norman Stephenson 18.21 18.74 19.27 19.80 20.07
John Lowry 18.21 18.74 19.27 19.80 20.07
Brendon McKeon 15.56 16.01 16.47 16.92 17.15
Nicholas Waslin 15.56 16.01 16.47 16.92 17.15
Darren Arias 15.56 16.01 16.47 16.92 17.15
Wayne Grech 17.07 17.56 18.06 18.56 18.81
Pippo Randazzo 18.21 18.74 19.27 19.80 20.07
John Gellatley 16.15 16.62 17.09 17.56 17.80
Paul Abrey 15.56 16.01 16.47 16.92 17.15
Michael Roger 16.15 16.62 17.09 17.56 17.80
Stephen Conroy 16.15 16.62 17.09 17.56 17.80
Neville Denton 16.15 16.62 17.09 17.56 17.80
Ashley Kollman 16.15 16.62 17.09 17.56 17.80
Jamie Bransish 14.79 15.22 15.65 16.08 16.30
Ron Thomas 18.21 18.74 19.27 19.80 20.07
Russell Armstrong 16.15 16.62 17.09 17.56 17.80
James Sharp 14.79 15.22 15.65 16.08 16.30
Geoffrey Wilson 16.15 16.62 17.09 17.56 17.80
Paul Chaplin 16.15 16.62 17.09 17.56 17.80
Michael Adams 14.79 15.22 15.65 16.08 16.30
Russell Redfern 8.88 9.14 12.82 13.17 15.66
Malcolm Porter 16.15 16.62 17.09 17.56 17.80
AG Torrance 12.11 12.47 15.04 15.46 17.80
Robert Hay 16.15 16.62 17.09 17.56 17.80
Alan Williamson 16.15 16.62 17.09 17.56 17.80
Eugene Ryan 16.57 17.06 17.54 18.02 18.26
Robert Gran 17.07 17.56 18.06 18.56 18.81
Nigel Monck 16.15 16.62 17.09 17.56 17.80

Ken Lamont 16.68 17.16 17.65 18.13 18.38

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2.FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in a
safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability of treat-
ment/counselling. If the worker refuses help he/she may be
transferred/dismissed the next time he/she is dangerously
affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.

Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
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applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

CARRIER-APAC MANUFACTURING (WA)
ENTERPRISE BARGAINING AGREEMENT 1998.

No. AG 378 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Carrier-Apac.
No. AG 378 of 1997.

Carrier-apac Manufacturing (WA) Enterprise Bargaining
Agreement 1998.

16 March 1998.
Order.

HAVING heard Mr G.C. Sturman as agent for the Applicant
and Mr M.C. Borlase on behalf of Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 23rd day of December, 1997 entitled
Carrier-apac Manufacturing (WA) Enterprise Bargaining
Agreement 1998, as amended on the 16th day of March,
1998, be registered as an industrial agreement.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Enterprise Bargaining Agreement
1st January 1998

1.—TITLE
1.1 This agreement shall be known as the Carrier-apac Manu-

facturing (WA) Enterprise Bargaining Agreement 1998.

2.—ARRANGEMENT
2.1 Clause Subject

No.
1 Title
2 Arrangement
3 Application
4 Parties Bound
5 Date and Period of Operation
6 Relation to Parent Award
7 Objectives of the Agreement
8 Joint Consultative Committee (JCC)
9 Hours of Work—Day Shift

10 Hours of Work—Afternoon Shift
11 Hours Actually Worked
12 Breaks
13 Rates of Pay
14 Overtime
15 Leave
16 Pack-up and Washing
17 Classification Structures
18 Training and Development
19 Casual Employees
20 Productivity Incentive Payment (PIP)
21 Living Document
22 Status Quo not to Remain
23 No Extra Claims
24 Not to be used as a Precedent
25 Continuous Improvement
26 Resolving Questions, Disputes and Problems
27 Signatories

Appendix A (Part 1 & II) Skills Acquisition
Appendix B Siren Explanation
Appendix C Annual Leave
Appendix D PIP Calculation
Appendix E RDO/Holiday/Shutdown Cal-
endar

3.—APPLICATION
3.1 This agreement shall apply to the manufacture of air

conditioning units by Carrier-apac at Ivy Street, Redcliffe,
Western Australia, to the extent that such work falls within
Clause 3.—Area and Scope, of the Metal Trades (General)
Award 1966.

3.2 Upon registering this agreement it shall apply to approxi-
mately 160 employees.

3.3 Except as identified to the contrary with this Agreement
or the Award, Clauses 9, 10, 11, 17 and 20 shall not apply to
employees employed under a Traineeship or Apprentice Agree-
ment.

4.—PARTIES BOUND
4.1 The parties to this Agreement are —
4.1.1 Carrier-apac (the “employer”)
4.1.2 The Automotive, Food, Metals, Engineering, Print-

ing and Kindred Industries Union of Workers,
Western Australia branch; and

4.1.3 The Communication, Electrical, Electronic, Energy
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australia (the “unions”).

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the 1st January 1998 and

shall remain in force for a period of 1 year.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1966 provided
that where there is any inconsistency between this Agreement
and the Metal Trades (General) Award 1966, this Agreement
shall take precedence to the extent of inconsistency.
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7.—OBJECTIVES OF THE AGREEMENT
It is confirmed that all parties to the Agreement are commit-

ted to real productivity gains. Further, as part of this Agreement
initiatives must flow, on an ongoing basis, from employer,
employees and union representatives to identify means by
which productivity gains will be identified, implemented,
achieved, measured, and maintained, in the following areas—

7.1 Identification and resolution of Inefficient Work Prac-
tices

7.2 Rework Reduction Programme
7.3 Improvement in Quality of Service
7.4 Reduction in Absenteeism
7.5 Job Sharing
7.6 Work Organisation
7.7 Job Re-design
7.8 Training Requirements
7.9 Induction Programmes

7.10 Consumable Consumption (reduction of )

8.—JOINT CONSULTATIVE COMMITTEE (JCC)
A Joint Consultative Committee shall be established to cre-

ate the mechanism to negotiate an EBA and implement and
maintain that agreed. The Committee shall consist of three
management representatives and three employee representa-
tives, who shall be nominated by their respective associates.

9.—HOURS OF WORK (DAY SHIFT)
9.1 The hours of work shall be 76 per fortnight, arranged

over 9 days of 8.4. hours/day on the following basis —
9.1.1 Week 1 shall comprise 42.22. hours worked Monday

to Friday (inclusive) with payment being made for
38 hours only. The remaining 4.22. hours shall be
“held over” to supplement the following week.

9.1.2 Week 2 shall comprise 33.77. hours worked Tuesday
to Friday (inclusive) with payment being made for
38 hours being 33.77. hours worked and 4.22. hours
“held over” from week 1. The Monday of Week 2
shall be identified as an RDO (Rostered Day Off).

9.2 To complement productivity and customer relations,
where an RDO falls on a Monday Public Holiday, the RDO
shall be observed as identified on Appendix E. Payment for
Public Holidays and RDO’s may be interchanged to permit
full accrual of paid hours.

9.3 By agreement between Management and the employee
concerned, an individual may elect to observe an alternative
RDO to facilitate maintenance and/or manufacturing require-
ments.

10.—HOURS OF WORK (AFTERNOON SHIFT)
The hours of work for the Afternoon Shift shall be 76 per

fortnight, arranged over 8 days of 9.5 hours and worked Mon-
day to Thursday (inclusive).

11.—HOURS ACTUALLY WORKED
Hours actually worked shall be as identified in Appendix B

but the starting time for Day Shift may be varied by agree-
ment between Management and the majority of employees
engaged on Day Shift duties.

Finishing times for Day Shift employees shall extend 4 min-
utes beyond the requirement to accommodate 8.44 hours/day
and the lunch period shall be 25 minutes instead of 30.  The
resultant 9 minutes shall be added to the morning Rest Break.

12.—REST BREAK
The rest break shall be taken in alignment with the arrival of

an external food supply van and the provision of tea, coffee,
milo, milk and sugar will be maintained, providing sensible
utilisation is continued.

13.—RATES OF PAY
New rates of pay shall be inclusive of a general 2% increase

and shall commence the first pay period 1998. Rates of pay
shall be in line with classifications as per Appendix A (Parts I
and II) and all employees will be advised of their relevant
classifications as aligned with the classification structure.

Payment of wages will be undertaken via electronic transfer
directly into nominated employee bank accounts, with no ex-
ceptions, and wage payments will be made on a weekly basis.

14.—OVERTIME
Overtime working may be required to overcome workshop

capacity overloads or to maintain client delivery commitments.
At this time, employees will be requested to work additional

hours by their section coordinator, and it is expected that all
reasonable requests will be met.

Overtime will be structured to maximise the available hours
within the working week prior to working weekends.

For initial overtime requirements—the normal working days
will be extended as required. This will apply to either selected
individuals or complete sections.

For additional overtime requirements—weekend work shall
apply. This will also apply to either selected individuals or
complete sections, however the Company will be selective of
individuals who have been responsive to pre-weekend work
requests.

15.—LEAVE
15.1 Long Service Leave shall be available at the rate of —
15.1.1 13 weeks after 15 years continuous service and there-

after at 8:66 weeks for each additional 10 years of
Service or;

15.1.2 8.66 weeks after each 10 year period of continuous
service.

15.2 Annual Leave shall be scheduled and formally applied
for at a time which is mutually convenient to the parties. In the
event of a downturn in work, the Company reserves the right
to request employees to take accumulated leave. The protocol
for Annual Leave shall be as per Appendix C.

16.—PACK-UP AND WASHING
A “reminder” siren shall sound 4 minutes before the end of

shift. At such time, employees may cease productive work
and commence shutdown of services and packing of tools prior
to proceeding to the “clock off” location.

“Clocking Off”, hand washing and changing clothes shall
take place after the finish siren.

17.—CLASSIFICATION STRUCTURE—SKAR
Skills Acquisition Recognition

On commencement of this Agreement the Parties shall em-
ploy a practice to recognise increased skills and experience
within the Enterprise to afford employees the opportunity of
promotion and pay increases outside “across the board” in-
creases.

The practice shall include —
a) Recognition that the ability of the employer to uti-

lise the increased skills of an employee be a
prerequisite to pay increase and/or promotion.

b) Recognition of skill levels identification compara-
ble to Award Classifications, based on the specific
requirements of Carrier-apac and to serve as an al-
ternative to the skill requirements identified in the
Award. The method to recognise and reward shall be
as per Appendix A, parts 1 and 11.

c) Elimination of “Midpoint” (a pay level currently
existing at the Company that falls at approximately
“Midpoint” between two Award classifications) pay
levels to permit all employees to be accommodated
only into discrete classifications. This will be
achieved by application of a pay increase as justified
at Item 17(b).

d) Recognition of the necessity to maintain “Midpoint”
payrates until general wage increases and/or satis-
faction of the requirements of Item 17(b) permit
elimination.

Junior Employees
Those employees who are under the age of 18 years old and

without recognised trade qualifications shall be deemed as
juniors for the purpose of Classification placement, and shall
be paid at the rate relating to their age as determined by the
Award and the Company pay rate.

18.—TRAINING & DEVELOPMENT
18.1 Training of employees will be undertaken in accord-

ance with the company requirements, in order to maintain a
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diversified workforce with skills that cover a range of ma-
chinery and production processes.

Those employees that express interest in skill development
should discuss the matter with the Production Supervisor for
consideration for future requirements. Employees selected for
advancement training shall undertake training as required and
upon satisfactory completion shall be reviewed for classifica-
tion upgrading. This will be based on the Company
requirements of the individual.

In general, this training shall be undertaken in-house under
instruction by qualified employees as designated by the Com-
pany. All employees are required to be flexible and cooperative
in undertaking any work within their ability that is required to
achieve the manufacturing output.

Subject to operational and resource constraints, employees
will be given equal opportunity to upgrade skills and knowl-
edge. This will be achieved through the delivery of internal
training programmes. The programmes shall provide skills
beyond those required by the employee for the role in which
they are currently employed, to enable the employee to be “job
ready” in the event of vacancies occurring for which the em-
ployee is trained. All permanent employees shall be invited to
attend.

A prerequisite to participation shall be as identified at 18.2.1)
to 18.2.5) (bar 18.2.2) inclusive.

The programmes shall be delivered at weekends, after hours
or any other period deemed appropriate. Attendance shall be
open to employees but without payment of wages or other
immediate monitory gain, unless the training is carried out to
satisfy Company requirements.

The employer shall cover costs as follows —
18.1.1 The provision of tutors, either internal or external

providers.
18.1.2 All materials consumed as part of the course.
18.1.3 Stationary and text books.
18.1.4 The provision of plant and equipment.
18.2 Available courses shall be advertised internally and

employees invited to apply for inclusion. In the event of a
class being oversubscribed, places shall be granted, based on
the following random criteria.

18.2.1 Recognised succession needs.
18.2.2 Employee job requirements.
18.2.3 Previous course attendance and results.
18.2.4 Operational requirements.
18.2.5 Work attendance and punctuality.
In the event of an employee gaining skills above the skill

level at which they are currently employed and rewarded (pay
and allowances), such additional skills shall be recognised and
recorded. Operational Requirements shall be the mechanism
through which an employee may be promoted to the higher
Wage Rate. Payment at a higher Wage Rate shall be by virtue
of demonstrating a higher level of skill for the tasks to be per-
formed.

Promotion shall be either —
i) Permanent.
ii) Temporary, for a agreed period.

Selection for permanent promotion shall be a product of dis-
cussion between the employee and employer, and subject to
advertising and selection criteria.

Selection for temporary promotion shall be on a roster basis
but subject to traditional selection criteria.

Nothing contained within this section shall prohibit an em-
ployee from participating in external Self Education as
identified in Carrier-apac Policy & Procedure Manual.

19.—CASUAL EMPLOYEES
19.1 From time to time casual employees will be used to

alleviate shortfalls in the permanent workforce of the enter-
prise. The employee will be engaged and notification of casual
status will be noted on their application for employment form.

19.2 For the purpose of this Agreement, an employee shall
be deemed to be casual if the expected term of employment is
less than two months.

19.3 In all other respects, the term of casual employment
shall be in accordance with those prescribed by the Metal
Trades (General) Award No. 13 of 1965).

19.4 After 2 months of casual employment, the requirement
for the employee will be assessed —

i) Less than one months work load—offer to re-em-
ploy up to a maximum of two months on a casual
basis.

ii) More than three months—offer permanent employ-
ment.

19.5 Casual employees shall not participate in the PIP
Scheme.

20.—ITEM 2—PIP (PRODUCTIVITY INCENTIVE
PAYMENT)

The PIP percentage is calculated as per appendix D.
Quarter pool size comprises 4 factors —

20.1 Base amount of $41,000 apportioned multiplied by
% of PIP achieved multiplied by the weighting fac-
tor which is equal to the PIP %.

20.2 A bonus of $5,000 to pool if PIP % exceeds 95%.
20.3 Additional bonus of $7,500 to pool if PIP exceeds

100% .
20.4 Increase to pool of $500 for every 0.1% beyond 100%

PIP up to a total pool maximum amount of $80,000
per quarter.

Illustrative Example of Calculation
Pip % Weighting Calculation Total Employees AMT/PSN/

QTR
< 90% - - 0 164 0
90% .9 (41,000 x .9 x .9) $33,210 164 $203
92.5% .925 (41,000 x .925 x .925) $35,081 164 $214
95% .95 (41,000 x .95 x .95) + $5,000 $42,003 164 $256
97.5% .975 (41,000 x .975 x .975) + $5,000 $43,976 164 $268
100% 1.0 (41,000 x 1.0 x 1.0) + $5,000 + $7,500 $53,500 164 $326
102.5 1.025 (41,000 x 1.025 x 1.025) + $5,000 +

$7,500 + $12,500 $68,076 164 $415
110 1.1 Maximum entitlement $80,000 164 $488.00

Calculation for Pool Increase of $500 for every .1 over 100%
PIP

Eg. 102.5% = 2.5 divided by 0.1 multiplied by $500 =
$12,500.
Example based on 100% with differing number of employees
Example 1 53,500

________ = $326.00 per person, per quarter
164 employees

Example 2 53,500
________ = $350.00 per person, per quarter

153 employees
Conditions

• The available funds will be fully distributed each quarter
and net proceeds paid via the Company payroll system.

• Each quarter stands in isolation.
• Payment will be pro-rata with attendance.
• Absence shall be —

— Sick, Workers Compensation or unauthorised leave
greater than 4 hours.

— Periods of Annual Leave being greater than 4 weeks
per annum.

— Long Service Leave.
— Periods of Disciplinary Stand Down if found justi-

fied.
• Excluded employees shall be —

— Salaried employees.
— Trainees.
— Employees on probation.

• Pro-rata payment shall apply for —
— Apprentices, all of whom shall receive 80% share of

distribution.
— Employees continuing beyond their probationary

period (but excluding probationary period)
— Terminating employees except as a product of Sum-

mary Dismissal.
• Overtime shall be calculated at “ordinary hours” regard-

less of penalty rates.
• Income tax shall be the responsibility of the receiving em-

ployee.
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PIP is based on the 1998 Corporate Business Plan with Bur-
den Recovery of 60,000 hours each quarter, and an quarter
pool size of $53,500 for 100% PIP achievement up to a maxi-
mum total pool of $80,000 per quarter for achievement greater
than 105% PIP.

21.—LIVING DOCUMENT
It is intended that the PIP scheme provides additional re-

wards in return for sustained productivity above 90%.
Management believe the goals are achievable and are com-
mitted to encouraging employees at all levels to participate in
the scheme.

The success of PIP shall be reviewed after the first 3 month
period and if it is found that 90% productivity (and subse-
quent initiative payment) is not achieved, the scheme shall be
re-examined by the JCC with intent to find a rewarding sys-
tem.

22.—STATUS QUO NOT TO REMAIN
Current practices within the Enterprise that are not identi-

fied by application of the Metal Trades Award or this
Agreement, shall cease to be observed unless specifically
agreed by Management.

23.—NO EXTRA CLAIMS
It is a term of the Agreement that all parties bound by this

Agreement will not pursue any extra claims, Awards or over
Award for the life of this Agreement, including increases aris-
ing from Award variations or decisions of the commission other
than increases that are consistent with the terms of the Agree-
ment.

24.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever

to obtain similar arrangements or benefits in any other plant
or enterprise.

25.—CONTINUOUS IMPROVEMENT
Management, its employees and the union(s) covered by this

Agreement are committed to searching for areas where

improvements can be made and implementing such improve-
ments as part of this Agreement.

26.—RESOLVING QUESTIONS, DISPUTES AND
PROBLEMS

26.1 The procedure contained in clause 34.—Avoidance of
Industrial Disputes of the Metal Trades (General) Award 1966
shall be used for settling all questions, disputes and problems
arising under this agreement.

26.2 All reasonable attempts to resolve questions, disputes
or problems shall be made by the parties involved before such
matters are referred to the Western Australian Industrial Rela-
tions Commission.

27.—SIGNATORIES
indecipherable
....................................................
Signed for and on behalf of
Carrier-apac Western Region
Dated the 22 day of Dec 1997.
J. Sharp-Collett (signed) Common Seal
....................................................
Signed for and on behalf of
The Automotive, Food, Metals, Engineering, Printing and

Kindred Industries Union of Workers, Western Australian
branch.

Dated the 17 day of Dec 1997.
indecipherable Common Seal
....................................................
Signed for and on behalf of
The Communication, Electrical, Electronic, Energy Infor-

mation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western Aus-
tralia.

Dated the 17th day of December 1997.

SKAR (Skills Acquisition Recognition)
1998 EBA APPENDIX A     (PART I)

MANUFACTURING SKILLS

ADULT ENTRY *
INDUCTION

OPERATIONAL REQUIREMENTS
POSITIVE EMPLOYEE PROGRESS

1, 4, 5, 10, 11,12,
14, 15

12, 16, 17, 19,
20, 21, 23, 24,
26, 29, 30, 34,

39, 43

28, 29, 30

2, 3, 6, 9,
48
or

8 x level 1

18, 22, 25, 35,
37, 38, 40,

41,48
or

14 x level 1

31 48, 52, 53,
54

48, 55

7, 8 27, 36, 47,
49

32, 47 56 51

13, 44 42, 44, 45,
46

33, 46, 50

TECHNICIAN CLASS

STREAM

1

2

3

4

5

12.08/459.04

12.86/488.68

13.62/517.56

14.72/559.36

15.36/583.68

SKILL LEVEL WAGE RATE -
$HR/WEEK

SHEETMETAL         ASSEMBLY         ELECTRICAL             STORES                  OTHER

1998 APPENDIX A  (PART II)
SKILLS LEVEL LEGEND

1 FILTER FAB 15 BLOWER SHELL FAB 29 LOOM PREP 43 PACK & WRAP
2 TIG WELD 16 CABINET ASSY. 30 PIN & CRIMP 44 S/METAL (T/MAN)
3 MIG WELD 17 REFRIG. ASSY 31 S/BOARD—STD 45 REFRIG (T/MAN)
4 SPOT WELDING 18 BRAZE WELD 32 S/BOARD—OPT. 46 ELECT. (T/MAN)
5 GUILLOTINE 19 INSULATION CUT/GLUE 33 SWITCHBOARD TESTING 47 RESTRICT. ELECT. LIC.
6 TURRET PRESS OPERATOR 20 INSULATION DRWS 34 PIPE CUT AND DEBUR 48 FORKLIFT DRIVER—CERT.
7 TURRETT PRESS PROGRAMMER 21 GLUE EQUIP MAINT—MIN 35 PIPE BEND—CNC 49 OZONE PROTECTION ACCRED.
8 S/M FOLDING 22 GLUE EQUIP MAINT—MAJ 36 PIPE BEND—PROG C.N.C. 50 SWITCHBOARD DESIGN
9 POWDER PAINTER 23 INS INSTALLER 37 PIPEBEND—MANUAL 51 SPRAY PAINT
10 PAINTLINE-TESTING 24 FINAL BLOW ASSY 38 DESIGN PIPEWORK 52 STOREMAN
11 HOOK ON/OFF 25 CAB. WIRING 39 EXPANDING/FLARING 53 STOREMAN—COMPUTER
12 PANEL INSPECTION 26 VAC PUMP OPERATION 40 PIPE FORM ASSY (PIPE SHOP) 54 PICKER
13 TOOL SETTER 27 A’GRAMKOW OPERATION 41 COIL PREP/DESIGN/MOD. 55 CONTAINER LOADER
14 PRESS OPERATOR 28 S/BOARD DUCTING 42 COMMISSIONING 56 STORES SUPERVISOR
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APPENDIX B

Time Clock Siren Explanation

Day Shift Day Shift Afternoon
Time Mon/Fri  Overtime  Shift Action

Mon/Thur

06:28 Ð Reminder. Proceed to work area.
06:30 Ð Commence work.
09:10 Ð Commence smoko.
09:24 Ð Reminder. Proceed to work area.
09:26 Ð Commence work.
Noon Ð Meal break.
12:23 Ð Reminder. Proceed to work area.
12:25 Ð Commence work.
15:26 Ð Commence tool packing.
15:30 Ð Finish of shift.
15:30 Ð Commence smoko.
15:30 Ð Commence work.
15:35 Ð Reminder. Proceed to work area.
15:37 Ð Commence work.
17:30 Ð Finish of overtime.
18:30 Ð Meal break.
18:53 Ð Reminder. Proceed to work area.
18:55 Ð Commence work.
21:00 Ð Commence smoko.
21:10 Ð Reminder. Proceed to work area.
21:12 Ð Commence work.
01:26 Ð Commence tool packing.
01:30 Ð Finish of shift.

Protocol—

1. Move to your place of work directly following the re-
minder siren

2. Be ready to begin work when the next siren sounds

APPENDIX C

Annual Leave

1) The maximum totally accrued Annual Leave entitlement
shall be 152 hours (which shall include a reserve period of 7
working days for the Christmas/New Year shutdown) and on
achieving such entitlements employees will, before the expiry
of 6 months following such achievement, take such leave within
the abovementioned 6 month period at a time nominated by
the employee or after the 6 month period at a time nominated
by the Company, to reduce Annual Leave entitlement to a
maximum of 76 hours.

2) Annual Leave shall be taken in one or more periods,
(a) One such period shall be the equivalent of 7 days dura-
tion over the Christmas/New Year factory closure (to equal
2 weeks including gazetted public holidays plus weekends).
(b) The balance of accrued leave shall be taken in 2 periods
of 5 consecutive working days or 1 period of 10 consecu-
tive working days with the remaining 3 days able to be taken
at random.

3) Annual Leave may be taken as a variation to 2(a) by agree-
ment between the employer and the majority of employees
and as a variation to 2(b) by agreement between the employer
and the individual employee.

4) Application for Annual Leave will be received (subject to
the provisions of Subclause 5) a minimum of 5 weeks and a
maximum of 12 months in advance of the date that leave is
intended to commence and will be granted subject to (in order
of priority), (i) availability of person hours to satisfy produc-
tion scheduling, (ii) date of receipt of application and (iii)
personal need in the order —

a) An employee with school aged children when leave
is required to coincide with school term breaks and
interstate or overseas leave is booked or planned.

b) An employee with school aged children when leave
is required to coincide with school term breaks.

c) When leave is required to coincide with leave being
taken by other family members.

d) Others

Example

“Other” leave, as defined at 4d) shall have precedence over
Leave defined at 4a), b) or c) if 4d) is requested and granted
before 4a), b), or c) is requested. Approval for Leave can not
be rescinded once granted.

5) A period of less than 5 weeks notice may be accepted for
Annual Leave duration of 1—3 days, subject to the provisions
of 4a) to d) above.

6) Special consideration shall apply under conditions of au-
thenticated hardship.

7) In the event of severe downturn in work, the Parties shall
meet to determine appropriate action.

APPENDIX D

Calculation of 1998 PIP Scheme

The calculation comprises of two factors which are equally
weighted.

1) Labour Productivity Improvement factor —

2) Burden Recovery factor —

1) Labour Productivity Improvement factor

Labour Productivity Improvement factor is calculated by
dividing the total direct labour hours charged to jobs by the
payroll into the total cost standard hours recovered for fin-
ished goods completed.

a) Total Direct Labour Hours

These include normal hours plus overtime hours
worked but the overtime hours are calculated on the
basis of actual hours worked and not the overtime
premium.

b) Cost Standard Hours

These are the budgeted hours for completion of a
finished goods unit. They are only accumulated when
a unit is completely finished. These hours are stand-
ardized for each unit and option and are reviewed by
management each year. These hours should be fair
and achievable.

2) Burden Recovery factor

Burden Recovery factor is calculated by dividing total Bur-
den Recovery Required hours into Cost Standard hours
recovered.

a) Burden Recovery Required Hours

These are the required hours that must be recovered
to cover our burden expenses as calculated in the
1998 Corporate Plan.

Examples of Calculation (per Quarter only)
Components Factor Calculation Calculation Calculation

# 1 # 2 # 3
Cost Standard Hours Recovered 59,000 57,000 61,300
Direct Labour Hours Charged 64,300 63,300 59,500

Labour Productivity Improvement 0.5 .9175 9005 1.030

Cost Standard Hours Recovered 59,000 57,000 61,300
Burden Recovery Required Hrs 60,000 60,000 60,000
Burden Recovery Factor 0.5 0.9833 .950 1.022

Total PIP .95 .925 1.025
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CENTRAL METROPOLITAN COLLEGE OF TAFE
PUBLIC SERVICE AND GOVERNMENT OFFICERS’

ENTERPRISE AGREEMENT 1998.
No. PSAAG 5 of 1998.

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Central Metropolitan College of TAFE

and

Civil Service Association

of Western Australia (Inc.)

No. PSAAG 5 of 1998.

Central Metropolitan College of TAFE
Public Service and Government Officers’

Enterprise Agreement 1998.

21 January 1998.
Order.

HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Central Metropolitan College of TAFE Pub-
lic Service and Government Officers’ Enterprise
Agreement 1998 as stamped by the Registrar on 19 Janu-
ary 1998 be registered as an industrial agreement on and
from 20 January 1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the Central Metropolitan

College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998 and shall replace the Western
Australian Department of Training Public Service and
Government Officers Enterprise Agreement 1996.

2. —ARRANGEMENT

1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements

Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance

Consultation and Industrial Dispute Provisions
24. Consultation
25. Dispute Resolution Procedure

Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

ENTERPRISE BARGAINING AGREEMENT 1998

1998 RDO/PUBLIC HOLIDAY/CHRISTMAS SHUTDOWN CALENDAR

(Subject to Change as Circumstances Dictate)

January February March April

Sun 4 11 18 25 1 8 15 22 1 8 15 22 29 5 12 19 26
Mon 5 12 19 26 2 9 16 23 2 9 16 23 30 6 13 20* 27
Tue 6 13 20 27 3 10 17 24 3 10 17 24 31 7 14 21 28
Wed 7 14 21 28 4 11 18 25 4 11 18 25 1 8 15 22 29
Thu 1 8 15 22 29 5 12 19 26 5 12 19 26 2 9 16 23 30
Fri 2 9 16 23 30 6 13 20 27* 6 13 20 27 3 10 17 24
Sat 3 10 17 24 31 7 14 21 28 7 14 21 28 4 11 18 25

May June July August

Sun 3 10 17 24 31 7 14 21 28 5 12 19 26 2 9 16 23 30
Mon 4* 11 18 25 1 8 15 22 29 6 13 20 27 3 10 17 24 31
Tue 5 12 19 26 2 9 16 23 30 7 14 21 28 4 11 18 25
Wed 6 13 20 27 3 10 17 24 1 8 15 22 29 5 12 19 26
Thu 7 14 21 28 4 11 18 25 2 9 16 23 30 6 13 20 27
Fri 1 8 15 22 29 5 12 19 26 3 10 17 24 31 7 14 21 28
Sat 2 9 16 23 30 6 13 20 27 4 11 18 25 1 8 15 22 29

September October November December

Sun 6 13 20 27 4 11 18 25 1 8 15 22 29 6 13 20 27
Mon 7 14 21 28 5 12 19 26 2 9 16 23 30 7 14 21 28
Tue 1 8 15 22 29 6 13 20 27 3 10 17 24 1 8 15 22 29
Wed 2 9 16 23 30 7 14 21 28 4 11 18 25 2 9 16 23 30
Thu 3 10 17 24 1 8 15 22 29 5 12 19 26 3 10 17 24 31
Fri 4 11 18 25* 2 9 16 23 30 6 13 20 27 4 11 18 25
Sat 5 12 19 26 3 10 17 24 31 7 14 21 28 5 12 19 26

PUBLIC HOLIDAY
RDO’S
CHRISTMAS SHUTDOWN

* RDO TAKEN WHERE MONDAY RDO FALLS ON PUBLIC HOLIDAY
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3.—SCOPE
This Agreement shall apply to Officers employed in the

Central Metropolitan College of TAFE. This Agreement shall
also apply to Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the Central

Metropolitan College of TAFE, and the Civil Service
Association of Western Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 430 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7.—TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its
renewal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Engineering Trades Employees Industrial Agreement
1998

• Central Metropolitan College Miscellaneous Work-
ers’ Agreement 1997

(2) If agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in

conjunction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational
Education and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
 (2) The SBU comprises representatives from the College

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the Central Metropolitan College of
TAFE Public Service and Government Officers’ Enter-
prise Agreement 1998.

“Chief Executive”: means the Managing Director of
Central Metropolitan College of TAFE appointed pursu-
ant to section 46 of the Vocational Education and Training
Act 1996 and under part 3 of the Public Sector Manage-
ment Act 1994.

“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.

“College”: shall mean the Central Metropolitan Col-
lege of TAFE.

“CSA”: means the Civil Service Association of West-
ern Australia (Inc).

“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.

“Employer”: means the Central Metropolitan College
of TAFE.

“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.

“Full-Time”: A full-time officer is employed to work
37½ ordinary hours per week.

“Government”: shall mean the Government of Western
Australia.

“GOSAC Award”: shall mean the Government Offic-
ers Salaries, Allowances and Conditions Award 1989.

“Managing Director”: means the Managing Director of
Central Metropolitan College of TAFE appointed pursu-
ant to section 46 of the Vocational Education and Training
Act 1996 and a Chief Executive under part 3 of the Public
Sector Management Act 1994.

“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.

“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.

“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.

“PSA Award” : shall mean the Public Service Award
1992.

“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.

“Union”: shall mean the Civil Service Association of
Western Australia (Inc).

“WADOT”: is the Western Australian Department of
Training.

“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Service
and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment conditions
contained in this Agreement, plus the annualised value of
annual leave loading.
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(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the
commencement of the first pay period on or after 1 January
1999, subject to achievement of the 31 December 1998 target/
s in the Productivity Improvement Plan.

(7) The rates in Column E shall be paid from the
commencement of the first pay period on or after 1 January
2000, subject to achievement of the 31 December 1999 target/
s in the Productivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30° South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Executive
may approve further paid leave in exceptional circumstances
should an officer have exhausted all sick leave entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employee’s sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 115978 W.A.I.G.

is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-

porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s spouse
and who has not lived with the employee for longer than
6 months.

“Adoption leave”: Unpaid parental leave taken by ei-
ther parent in connection with the adoption or placement
of a child under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a

certificate from a registered medical practi-
tioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.

(2) For the purpose of maternity leave means a
certificate from a registered medical practi-
tioner stating that the employee is pregnant
and the expected date of birth.

(3) For the purpose of adoption leave and special
adoption leave means the requirements that an
employee must comply with before being eli-
gible for the entitlement.
The employee must produce to the employer—

• a statement from an adoption agency
or other appropriate body of the place-
ment of the child for adoption purposes;
or

• presumed date confirming that the em-
ployee or employee’s spouse is to have
custody of the child pending applica-
tion for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or step-child of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.

“Expected date of birth”: The day certified by a medi-
cal practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a
female employee in connection with her pregnancy, and
the subsequent birth of a child.

“Parental leave”: Any period of up to 12 months of
maternity leave, paternity leave and/or adoption leave
taken in connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee is
permitted to take one week of unpaid paternity leave im-
mediately after the birth or adoption of a child, in
conjunction with any leave taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time
and part-time employees will receive up to 52 weeks as
unpaid parental leave. This leave is to be taken in the first
52 weeks after the birth of a child or the placement of an
adopted child. This clause should be read in conjunction
with the Maternity Leave provisions of the Public Serv-
ice and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave

in connection with the birth or adop-
tion of a child, in accordance with this
clause.

(ii) Parental leave only applies to part-time
or full-time employees. Temporary full-
time or part-time employees on fixed
term contracts are only eligible for pa-
rental leave for the duration of their
fixed term contract of employment.

(iii) For female employees parental leave
may, at the employee’s discretion, com-
mence prior to 6 weeks before the
expected date of birth of the child.

(iv) The minimum period of absence on
maternity leave shall commence six
weeks before the expected date of birth
and end six weeks after the day on
which the birth has taken place, how-
ever an employee may apply to the
Chief Executive to vary this period pro-
vided her application is supported by a
certificate from a registered medical
practitioner indicating that the em-
ployee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the

certification and notice requirements to
be entitled to parental leave, unless
these requirements are waived by the
employer.

(ii) Any entitlement to parental leave is
reduced by any amount of parental
leave taken by the employee’s spouse
in relation to the same child. Parental
leave is not to be taken simultaneously
by both parents, except during one
week of paternity leave taken immedi-
ately after the birth or adoption of a
child.

(c) Notice requirements
An employee is to give the employer at least
10 weeks written notice of the intention to take
parental leave other than for the purposes of
adoption and of the expected duration of the
leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical
practitioner illness or risks arising out of the
pregnancy or hazards connected with the work
assigned to the employee make it inadvisable
for the employee to continue her present work,
she may be transferred to a safe job, at the rate
and on the conditions attached to that job or at
the employee’s substantive level, whichever
is the higher, until the employee commences
parental leave.

(e) Variation and/or cancellation of parental leave
period

(i) The period of parental leave may be
lengthened or shortened by agreement
between the employer and the em-
ployee, provided that the amount of
leave does not exceed the maximum
allowed.

(ii) The employee must where practicable
give the employer 14 days written
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notice of any request to vary the pe-
riod of leave.

(iii) Parental leave applied for, but not com-
menced, by an employee for any reason
is cancelled. Reasons for cancellation
include, but are not limited to—

(aa) where a pregnancy terminates,
other than by the birth of a liv-
ing child;

(bb) or where a planned adoption or
placement of a child does not
proceed.

(iv) An employee must notify the employer
of any change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee

terminates after 28 weeks, other than
by the birth of a living child, and the
employee is not on parental leave, she
is entitled to sick leave in accordance
with Award entitlements.

(ii) An employee who suffers any illness
or injury related to her pregnancy and/
or the birth whilst on parental leave
cannot utilise sick leave entitlements.

(iii) An employee may utilise sick leave
entitlements in accordance with
subclause 16(3) Sick Leave of this
Agreement when not on parental leave.

(g) Special adoption leave
An employee is entitled to special unpaid adop-
tion leave of up to 2 days to attend any
compulsory interviews, examinations or the
like which are required by the adoption pro-
cedure.

(h) Effect of parental leave on leave entitlements
and employment

(i) Any absence on parental leave will not
break the continuity of service.

(ii) However, absence on parental leave
will not be taken into account for the
purpose of salary increment progres-
sion. Paid leave entitlements such as
annual leave, long service leave and
public holidays will not accrue during
any period of parental leave.

(iii) An employee may, instead of or in con-
junction with parental leave, take
annual leave or long service leave en-
titlements to which he or she is entitled.
An employee proceeding on parental
leave may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period re-
ferred to in subclause (a) of this clause.
The periods of leave referred to in
placitums (aa) and (bb) of this
subclause which are utilised, shall be
paid leave.

(i) Replacement employees
(i) Before the employer engages a replace-

ment employee (including a
temporarily promoted or transferred
employee) the employer must inform
that person of the temporary nature of
the employment, and of the rights of
the person on parental leave who is
being replaced.

(ii) The employer does not have to engage
a replacement employee if one is not
required.

(j) Return to work after parental leave
(i) An employee must confirm to the em-

ployer an intention of returning to work
prior to re-commencing work.

(ii) An employee returning to work from
parental leave is entitled to the posi-
tion held immediately before beginning
parental leave. Where the employee
was transferred to a safe job, the em-
ployee is entitled to return to the
position occupied immediately prior to
transfer.

(iii) Where the position no longer exists, the
employee is entitled to the same clas-
sification and pay to that of the
employee’s former position, and for
which the employee is qualified and
capable of performing.

(iv) Where immediately before commenc-
ing parental leave, an employee was
acting in a higher position, or perform-
ing additional duties on a temporary
basis, this subclause only applies in
respect of the position held by the em-
ployee immediately before taking the
acting or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her

employment at any time during a pe-
riod of parental leave, by giving the
employer the appropriate period of no-
tice detailed in the relevant award.

(ii) The employer must not terminate an
employee or transfer them from their
existing position on the grounds of the
employee’s parental leave application
and/or absence on parental leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 January

1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classification

for a period of 20 consecutive working days or more, inclusive
of public holidays, shall be paid at the salary applicable to the
higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the officer
was in receipt of the additional payment for a continuous period
of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
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(2) If agreement cannot be reached, the employer may deduct
the amount of overpayment over the same length of time that
the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of overpayments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and
Conditions Award 1989 and Clause 42.—Travelling Allowance
of the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the production
of receipts for reasonable expenses. Reasonable expenses shall
include but not be limited to accommodation costs, purchase
of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry cleaning
expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with
provisions of subclause 16(3) Sick Leave of this Agreement,
and the employee continues to incur accommodation, meal
and incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily transferred
to any place within a radius of fifty (50) kilometres measured
from the employee’s headquarters shall not be reimbursed the
cost of midday meals purchased, but an employee travelling
on duty within that area which requires absence from the
employee’s headquarters over the usual midday meal period

shall be, on the production of receipts, for each meal necessarily
purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory

departmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on
individual circumstances. The college shall establish its own
structure and processes.

(2) Employees shall be involved in broadly based
representative consultative committees with structure and
functions determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is accountable
to Government, through legislation, for the operation of its
business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consultative
committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as
follows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the
employer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES
LEVEL Column A Column B Column C New Column D New Column E New

Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06
LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
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SCHEDULE A—SALARIES—continued
LEVEL Column A Column B Column C New Column D New Column E New

Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07

LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35

LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26

LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36

LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09

LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45

LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a further
2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submitted
to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this
Agreement.
Signatories
Signed for and on behalf of the Central Metropolitan College
of TAFE by
B. PATERSON Date 19.1.98
Employer—
Mr Brian Paterson, Managing Director of
Central Metropolitan College of TAFE

Signed for and on behalf of the Civil Service
Association of Western Australia (Inc) by
D. ROBINSON Date 19.1.98
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 116378 W.A.I.G.

Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance

CENTRAL WEST COLLEGE OF TAFE
PUBLIC SERVICE AND GOVERNMENT OFFICERS’

ENTERPRISE AGREEMENT 1998.
No. PSAAG 11 of 1998.

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Central West College of TAFE

and

Civil Service Association

of Western Australia (Inc.)

No. PSAAG 11 of 1998.

Central West College of TAFE
Public Service and Government Officers’

Enterprise Agreement 1998.

21 January 1998.
Order.

HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Central West College of TAFE Public Serv-
ice and Government Officers’ Enterprise Agreement 1998
as stamped by the Registrar on 19 January 1998 be regis-
tered as an industrial agreement on and from 20 January
1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the Central West College of

TAFE Public Service and Government Officers’ Enterprise
Agreement 1998 and shall replace the Western Australian
Department of Training Public Service and Government
Officers Enterprise Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Scope

4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements

Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance

Consultation and Industrial Dispute Provisions
24. Consultation
25. Dispute Resolution Procedure

Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the

Central West College of TAFE. This Agreement shall also apply
to Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the Central West

College of TAFE, and the Civil Service Association of Western
Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 70 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7.—TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its
renewal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Engineering Trades Employees Industrial Agreement
1998

• Geraldton Regional College Miscellaneous Workers’
Agreement 1997

(2) If agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.
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9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in

conjunction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational
Education and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
 (2) The SBU comprises representatives from the College

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the Central West College of TAFE Pub-
lic Service and Government Officers’ Enterprise
Agreement 1998.

“Chief Executive”: means the Managing Director of
Central West College of TAFE appointed pursuant to sec-
tion 46 of the Vocational Education and Training Act 1996
and under part 3 of the Public Sector Management Act
1994.

“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.

“College”: shall mean the Central West College of
TAFE.

“CSA”: means the Civil Service Association of West-
ern Australia (Inc).

“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.

“Employer”: means the Central West College of TAFE.
“Fixed Term”: a fixed term officer is a person employed

either full-time or part-time for a fixed or specified pe-
riod of time.

“Full-Time”: A full-time officer is employed to work
37½ ordinary hours per week.

“Government”: shall mean the Government of Western
Australia.

“GOSAC Award”: shall mean the Government Offic-
ers Salaries, Allowances and Conditions Award 1989.

“Managing Director”: means the Managing Director of
Central West College of TAFE appointed pursuant to sec-
tion 46 of the Vocational Education and Training Act 1996

and a Chief Executive under part 3 of the Public Sector
Management Act 1994.

“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.

“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.

“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.

“PSA Award” : shall mean the Public Service Award
1992.

“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.

“Union”: shall mean the Civil Service Association of
Western Australia (Inc).

“WADOT”: is the Western Australian Department of
Training.

“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Service
and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment conditions
contained in this Agreement, plus the annualised value of
annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the
commencement of the first pay period on or after 1 January
1999, subject to achievement of the 31 December 1998 target/
s in the Productivity Improvement Plan.

(7) The rates in Column E shall be paid from the
commencement of the first pay period on or after 1 January
2000, subject to achievement of the 31 December 1999 target/
s in the Productivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
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portion of area 4 located north of 30° South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Executive
may approve further paid leave in exceptional circumstances
should an officer have exhausted all sick leave entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employee’s sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in

ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-

porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s spouse
and who has not lived with the employee for longer than
6 months.

“Adoption leave”: Unpaid parental leave taken by ei-
ther parent in connection with the adoption or placement
of a child under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a

certificate from a registered medical practi-
tioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.

(2) For the purpose of maternity leave means a
certificate from a registered medical practi-
tioner stating that the employee is pregnant
and the expected date of birth.
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(3) For the purpose of adoption leave and special
adoption leave means the requirements that an
employee must comply with before being eli-
gible for the entitlement.
The employee must produce to the employer—

• a statement from an adoption agency
or other appropriate body of the place-
ment of the child for adoption purposes;
or

• presumed date confirming that the em-
ployee or employee’s spouse is to have
custody of the child pending applica-
tion for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or step-child of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.

“Expected date of birth”: The day certified by a medi-
cal practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a
female employee in connection with her pregnancy, and
the subsequent birth of a child.

“Parental leave”: Any period of up to 12 months of
maternity leave, paternity leave and/or adoption leave
taken in connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee is
permitted to take one week of unpaid paternity leave im-
mediately after the birth or adoption of a child, in
conjunction with any leave taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time
and part-time employees will receive up to 52 weeks as
unpaid parental leave. This leave is to be taken in the first
52 weeks after the birth of a child or the placement of an
adopted child. This clause should be read in conjunction
with the Maternity Leave provisions of the Public Serv-
ice and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave

in connection with the birth or adop-
tion of a child, in accordance with this
clause.

(ii) Parental leave only applies to part-time
or full-time employees. Temporary full-
time or part-time employees on fixed
term contracts are only eligible for pa-
rental leave for the duration of their
fixed term contract of employment.

(iii) For female employees parental leave
may, at the employee’s discretion, com-
mence prior to 6 weeks before the
expected date of birth of the child.

(iv) The minimum period of absence on
maternity leave shall commence six
weeks before the expected date of birth
and end six weeks after the day on
which the birth has taken place, how-
ever an employee may apply to the
Chief Executive to vary this period pro-
vided her application is supported by a
certificate from a registered medical
practitioner indicating that the em-
ployee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the

certification and notice requirements to
be entitled to parental leave, unless
these requirements are waived by the
employer.

(ii) Any entitlement to parental leave is
reduced by any amount of parental
leave taken by the employee’s spouse
in relation to the same child. Parental
leave is not to be taken simultaneously
by both parents, except during one
week of paternity leave taken immedi-
ately after the birth or adoption of a
child.

(c) Notice requirements
An employee is to give the employer at least
10 weeks written notice of the intention to take
parental leave other than for the purposes of
adoption and of the expected duration of the
leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical
practitioner illness or risks arising out of the
pregnancy or hazards connected with the work
assigned to the employee make it inadvisable
for the employee to continue her present work,
she may be transferred to a safe job, at the rate
and on the conditions attached to that job or at
the employee’s substantive level, whichever
is the higher, until the employee commences
parental leave.

(e) Variation and/or cancellation of parental leave
period

(i) The period of parental leave may be
lengthened or shortened by agreement
between the employer and the em-
ployee, provided that the amount of
leave does not exceed the maximum
allowed.

(ii) The employee must where practicable
give the employer 14 days written no-
tice of any request to vary the period
of leave.

(iii) Parental leave applied for, but not com-
menced, by an employee for any reason
is cancelled. Reasons for cancellation
include, but are not limited to—

(aa) where a pregnancy terminates,
other than by the birth of a liv-
ing child;

(bb) or where a planned adoption or
placement of a child does not
proceed.

(iv) An employee must notify the employer
of any change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee

terminates after 28 weeks, other than
by the birth of a living child, and the
employee is not on parental leave, she
is entitled to sick leave in accordance
with Award entitlements.

(ii) An employee who suffers any illness
or injury related to her pregnancy and/
or the birth whilst on parental leave
cannot utilise sick leave entitlements.

(iii) An employee may utilise sick leave
entitlements in accordance with
subclause 16(3) Sick Leave of this
Agreement when not on parental leave.

(g) Special adoption leave
An employee is entitled to special unpaid adop-
tion leave of up to 2 days to attend any
compulsory interviews, examinations or the
like which are required by the adoption pro-
cedure.

(h) Effect of parental leave on leave entitlements
and employment

(i) Any absence on parental leave will not
break the continuity of service.
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(ii) However, absence on parental leave
will not be taken into account for the
purpose of salary increment progres-
sion. Paid leave entitlements such as
annual leave, long service leave and
public holidays will not accrue during
any period of parental leave.

(iii) An employee may, instead of or in con-
junction with parental leave, take
annual leave or long service leave en-
titlements to which he or she is entitled.
An employee proceeding on parental
leave may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period re-
ferred to in subclause (a) of this clause.
The periods of leave referred to in
placitums (aa) and (bb) of this
subclause which are utilised, shall be
paid leave.

(i) Replacement employees
(i) Before the employer engages a replace-

ment employee (including a
temporarily promoted or transferred
employee) the employer must inform
that person of the temporary nature of
the employment, and of the rights of
the person on parental leave who is
being replaced.

(ii) The employer does not have to engage
a replacement employee if one is not
required.

(j) Return to work after parental leave
(i) An employee must confirm to the em-

ployer an intention of returning to work
prior to re-commencing work.

(ii) An employee returning to work from
parental leave is entitled to the posi-
tion held immediately before beginning
parental leave. Where the employee
was transferred to a safe job, the em-
ployee is entitled to return to the
position occupied immediately prior to
transfer.

(iii) Where the position no longer exists, the
employee is entitled to the same clas-
sification and pay to that of the
employee’s former position, and for
which the employee is qualified and
capable of performing.

(iv) Where immediately before commenc-
ing parental leave, an employee was
acting in a higher position, or perform-
ing additional duties on a temporary
basis, this subclause only applies in
respect of the position held by the em-
ployee immediately before taking the
acting or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her

employment at any time during a pe-
riod of parental leave, by giving the
employer the appropriate period of no-
tice detailed in the relevant award.

(ii) The employer must not terminate an
employee or transfer them from their
existing position on the grounds of the
employee’s parental leave application
and/or absence on parental leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 January

1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.—HIGHER DUTIES
(1) An officer who undertakes duties of a higher classification

for a period of 20 consecutive working days or more, inclusive
of public holidays, shall be paid at the salary applicable to the
higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the officer
was in receipt of the additional payment for a continuous period
of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may deduct

the amount of overpayment over the same length of time that
the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of over payments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and
Conditions Award 1989 and Clause 42.—Travelling Allowance
of the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the production
of receipts for reasonable expenses. Reasonable expenses shall
include but not be limited to accommodation costs, purchase
of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry cleaning
expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with
provisions of subclause 16(3) Sick Leave of this Agreement,
and the employee continues to incur accommodation, meal
and incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily transferred
to any place within a radius of fifty (50) kilometres measured
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from the employee’s headquarters shall not be reimbursed the
cost of midday meals purchased, but an employee travelling
on duty within that area which requires absence from the
employee’s headquarters over the usual midday meal period
shall be, on the production of receipts, for each meal necessarily
purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory

departmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on
individual circumstances. The college shall establish its own
structure and processes.

(2) Employees shall be involved in broadly based
representative consultative committees with structure and
functions determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is accountable

to Government, through legislation, for the operation of its
business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consultative
committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as
follows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the
employer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES
LEVEL Column A Column B Column C New Column D New Column E New

Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06
LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05

LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07

LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35

LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26
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SCHEDULE A—SALARIES—continued
LEVEL Column A Column B Column C New Column D New Column E New

Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36

LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09

LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45

LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40

Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a further
2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submitted
to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this
Agreement.
Signatories
Signed for and on behalf of the Central West College of TAFE
by
W. COLLYER Date 15.1.98
Employer—
Mr Wayne Collyer, Managing Director of
Central West College of TAFE

Signed for and on behalf of the Civil Service
Association of Western Australia (Inc) by
D. ROBINSON Date 19.1.98
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions

Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance
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CITY OF BUNBURY (STATE) ENTERPRISE
AGREEMENT No. 2

No. AG 1 of 1998.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

City of Bunbury
and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Others.
No. AG 1 of 1998.

City of Bunbury (State) Enterprise Agreement No. 2.
12 March 1998.

Order.
HAVING heard Mr L.H. Joyce on behalf of the Applicant and
Mr G.C. Sturman as agent for The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch; Mr G.T. Giffard as agent for
the Construction, Mining, Energy, Timberyards Sawmills and
Woodworkers Union of Australia, Western Australian Branch;
and Mr J.D. Fiala as agent for the Communications, Electri-
cal, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and Electri-
cal Division, WA Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 7th day of January, 1998, and as amended
this day, entitled City of Bunbury (State) Enterprise Agree-
ment No 2 be registered as an industrial agreement and
replaces City of Bunbury Certified Enterprise Bargain-
ing Agreement 1995, No. AG 121 of 1995.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

CITY OF BUNBURY
ENTERPRISE AGREEMENT 1997

1. —TITLE
This agreement shall be known as the City of Bunbury (State)

Enterprise Agreement No. 2.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties
4. Application
5. Definition
6. Duress
7. Date and period of operation
8. Relationship to existing awards
9. Retention of awards

10. Employees covered by this agreement
11. Equal employment opportunities
12. Objectives of this agreement
13. Employment security/redundancy
14. Voluntary severance
15. Fixed term employment
16. Workers eligible for a supported wage
17. Preservation of existing benefits
18. Salary sacrifice—superannuation
19. Occupation health and safety
20. Protective clothing/uniforms
21. Christmas and easter public holidays
22. Quality assurance within the council
23. Job share
24. Family leave
25. Bereavement and compassionate leave
26. Leave without pay
27. Employee induction program
28. Council training
29. Competitive tendering

30. Business unit local work area agreements
31. Core issues

31.1 performance indicators
31.2 benchmarking
31.3 customer service
31.4 multiskilling
31.5 training
31.6 flexible working hours
31.7 communications
31.8 business unit and staff empowerment
31.9 staff development and review

32. Opportunities for further business unit benefit
32.1 process improvement
32.2 gainsharing

33. Over award payments outside staff
34. Implementation/consultation
35. Settlement of disputes specifically related to award

matters contained within this agreement
36. No extra claims
37. Enterprise bargaining payment/salaries
38. Commitment
39. Renewal of agreement
40. Local work area agreements

Appendix A—Business Unit Local Work Area Agree-
ments
Appendix B—Employment Security/Redundancy
Appendix C—Bunbury City Council—Policies
(Staff)
Appendix D—Bunbury City Council Policies (Gen-
eral)
Appendix E—Workers Eligible for a Supported Wage
Appendix F—Rates of Pay

3.—PARTIES BOUND
The Parties to this Agreement are—

3.1 City of Bunbury (“Council”)
3.2 Employees of the Council (“Employees”)
3.2 Employees of the City of Bunbury not covered by

the Enterprise Bargaining “L.G.O and M.E.U” Award
employees agreements.

3.3 AMWU registered as Automotive, Food, Metals, En-
gineering, Printing and Kindred Industry
Union—Western Australian Branch.

3.4 Construction, Mining Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia—Western
Australian Branch.

3.5 Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, WA Branch.

4.—APPLICATION
4.1 This Agreement will apply and be binding upon the Coun-

cil and all persons employed who are members of, or, who are
eligible to be members of the AMWU registered as Automo-
tive, Food, Metals, Engineering, Printing and Kindred Industry
Union, Construction, Mining Energy, Timberyards, Sawmills
and Woodworker’ Union of Australia—Western Australian
Branch, Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch,
whilst employed by the City of Bunbury in relation to the op-
erational requirements of the City of Bunbury and is made
pursuant section 41 of the Industrial Relations Act 1979. (The
Act).

4.1.1.As at the date of registration this agreement applied to
the following numbers of employees—

Metal Trades (General) Award - 0
Building Trades (General) Award - 3

4.2 Not withstanding sub clause 4.1 this agreement does not
apply to those senior officers employed on Performance based
contracts.

5.—DEFINITIONS
5.1 Satisfactory Implementation
The determination of “Satisfactory Implementation” will be

demonstrable achievement of the issues set out in this Agree-
ment as determined by the relevant body referred to within
this document and defined below.
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5.2 Majority
See Clause 5.9.1
5.3 Manex
Corporate Management Group representatives of Council

comprising the Chief Executive Officer, Director Business
Units, Director Corporate Services and Director Operations.

5.4 Corporate Management Group
The Corporate Management group comprises Manex plus

support staff.
5.5 Management Representatives
The Management Representatives are two (2) representa-

tives of MANEX.
5.6 The Enterprise Agreement Implementation Commit-

tee (“Implementation Committee”)
5.6.1 Committee will comprise the two (2) Management

Representatives and an elected representative from each Busi-
ness Unit.

5.6.2 Each Business Unit will elect within one (1) month of
this agreement being adopted a representative who will be re-
quired to meet at intervals to be determined by this committee.
The Committee is to be known as the Implementation Com-
mittee and will oversee the satisfactory implementation and
monitoring of this Agreement for the first 12 months from its
date of commencement.

5.6.3 A new implementation committee will be elected by
the staff and Management at the conclusion of this period for
a further 12 months and the same process will take place for
the life of this agreement.

5.7 Local Work Areas / Business Units
5.7.1 Local work areas were developed under Enterprise

Agreement No. 1 to reflect the different needs of different
operations within the Council. With the development of Busi-
ness Units, some units comprise one or more local work areas
and some local work areas spread across multiple Business
Units. Under Enterprise Agreement No. 2 the Business Unit
Agreements developed will continue.

5.7.2 An exception will be the Corporate Management
Group who do not have any specified Business Unit Local
Work Area Agreements. The Corporate Management Group
will however be referred to as a Business Unit for the purpose
of this agreement.

5.7.3 This document will always refer to Business Units.
5.8 Quality Policy Statement
5.8.1 “The management of the City of Bunbury is commit-

ted to continuous improvement and a quality system which
provides a range of products and services which meet and
exceed our customer expectations.

Through defined policies, procedures, business and activity
plans the Local Work Areas will achieve this objective by en-
couraging training, consultation and opportunity to staff and
those with whom we do business.”

5.9 Acceptance of Enterprise Agreement and Issues Con-
tained Within This Agreement at The Local Work Area

5.9.1 A minimum of 90% of the total permanent work force
participate in the voting procedure with a minimum of 75% of
participants nominating a “yes” vote.

5.10 Council Policies Referred to Within This Agreement
5.10.1 The Council policies referred to within this agree-

ment and attached either to or at appendices “B”, “C” and “D”
to this document may not be amended other than through the
due process outlined under Clause “33” Implementation/Con-
sultation.

5.11 Arbitration of Business Unit Matters (Non Industrial)
5.11.1 “Nominee of the Institute of Arbitrators Australia (WA

Chapter)”

6.—RECOGNITION OF PRIOR ACHIEVEMENTS
6.1 The parties recognise that the Council has grown and

changes to the Organisation have already led to recognised
improvements in productivity and efficiency. This Agreement
recognises these changes and the changes which will occur
during the life of this Agreement.

7.—DATE AND PERIOD OF OPERATION
(Nominal Expire Date)

7.1 This Agreement shall operate from the date of registra-
tion.

7.2  This agreement shall remain in place for a period of 36
months from the date as specified in clause 7.1.

7.3 In the event this agreement is not re-negotiated or re-
placed or otherwise terminated in accordance with the Act,
this agreement will remain in place.

8.—RELATIONSHIP TO EXISTING AWARDS
8.1 This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades General Award (the Award)
1966 (nil employees) and Building Trades General Award 1968
(3 employees). Provided that where there is any inconsistency,
the terms of this Agreement shall prevail to the extent of any
such inconsistency.

9.—RETENTION OF AWARD PROVISIONS IN
ENTIRETY

9.1 During the term of this agreement the Council is com-
mitted to the broad and basic conditions of employment as
provided in the Award. Should an Award review result in a
reduction of a basic condition the Council will agree to review
this Agreement to maintain basic employment conditions.

9.2 The Award shall be read in conjunction with this agree-
ment in its entirety as it stood at the date of Certification until
the Agreement’s nominal expiry date. Thereafter only matters
pertaining to allowable matters shall be maintained and form
part of this agreement.

10.—EMPLOYEES COVERED
10.1 Whilst this Agreement covers all permanent employ-

ees of the Council, the parties also agree that any new
permanent employee engaged following the registration of this
Agreement will also be covered by the entirety of this Agree-
ment.

10.2 This Agreement also recognises that the Council will
maintain the culture of Business Units through the continua-
tion of Business Units Local Work Area Agreements.
(BULWAA)

10.3 The following Business Units Local Work Area Ar-
rangements are able to be subject to amendments as detailed
in Clause 30 and 31.

1. Administration and Councillor Services
2. Building Construction and Maintenance
3. Building and Development Services
4. Construction and Maintenance
5. Corporate Accounting Services
6. Design and Engineering
7. Health Service
8. Library Services
9. Meat Inspection Services

10. Parks Operations
11. Planning Services
12. Ranger Services
13. Recreation Centre
14. Waste Collection Services
15. Corporate Management Group

11.—EQUAL EMPLOYMENT OPPORTUNITIES
11.1 In the pursuit of best practice in Equal Employment

Opportunity the following is agreed—
• compliance with the Equal Opportunity legislation.
• equity in access to training and career paths.
• continuing review of Human Resource documenta-

tion policies and procedures to meet these objectives.

12.—OBJECTIVES OF THIS AGREEMENT WILL BE—
12.1 Parties to this Agreement are committed to ensuring

that the Council continues a Best Practice approach to the
management and operations of all facets of its organisation.
This will continue to be achieved through the development of
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a “productivity culture” which ensures that the pursuit of con-
tinuous improvement and the acceptance of change remains
the normal way of life throughout the Council’s operations.

12.2 Continued commitment to developing a high perform-
ance, high trust organisation through a genuine partnership
between Council, Management, Staff, Unions, and members
of the community.

12.3 Sustained commitment to continuous improvement by
all Parties.

12.4 Continued development of a learning organisation
based upon teamwork, flexibility, competency in skills and
opportunities for development.

12.5 An organisation focused on the customer, driven by
achievement of results.

12.7 Provision of employment security to Council staff
through improved quality of service, enhanced productivity
and the development of new services.

12.8 Sharing of financial rewards with all staff based upon
sustainable and demonstrated improvement in productivity
performance will be determined both at Council and the Busi-
ness Unit level.

THE PROCESS FOR ACHIEVING THE OBJECTIVES
WILL BE—

13.—EMPLOYMENT SECURITY/REDUNDANCY
13.1 No forced redundancies will be a commitment of this

agreement.
13.2 The Council and staff recognise that there may be sig-

nificant structural changes through Business Unit process
improvement initiatives or legislative reform during the life
of this agreement.

13.3 Where practicable and agreement is able to be reached
in accordance with the “Employment Security/Redundancy”
provisions attached at appendices “B”, redeployment will be
used to ensure job security.

13.4 Any redeployment will only be available to vacancies
that exist at that time within the organisation and will be nego-
tiated between the relevant Business Unit Manager/s, the
affected employee/s and their nominated representative

13.5 If agreement on redeployment cannot be reached and
the situation has arisen as a result of unforeseen or external
factors, significant structural changes through Business Unit
process improvement initiatives or legislative reform a redun-
dancy package will be made available.

13.6 The Redundancy conditions applicable will be as per
the “Employment Security /Redundancy” provisions detailed
at appendices “B”.

13.7 The Redundancy provisions detailed in Clause 13.3,
“Employment Security” will not apply where Clause 14 “Vol-
untary Severance” or Clause 1.3 “Alternative Work” detailed
under “Employment Security” Appendices “B ” occurs.

14.—VOLUNTARY SEVERANCE
14.1 Where an individual employee and the Chief Execu-

tive Officer choose to agree on a mutual parting of the ways
and the Chief Executive Officer requires that position to con-
tinue, the employee, with their nominated representative shall
hold discussions with the Chief Executive Officer. If agree-
ment on redeployment cannot be reached, an appropriate
voluntary severance package may be negotiated between the
employee, the employee’s representative and the Chief Ex-
ecutive Officer.

15.—FIXED TERM EMPLOYMENT
15.1 The Council recognises the productivity and benefits

of having permanent staff. These benefits include less time
spent training and retraining, more commitment to maintain-
ing a quality ethos and the development of a team spirit. The
staff recognise that in a competitive environment job perma-
nency is dependent on providing a quality service to the
community at a competitive price.

15.2 Council agrees to provide for permanency of staff, sub-
ject to staff participating in, and achieving, by no later than 30
June 1998 the provisions of Clause 31.2 “Benchmarking”

15.3 Upon demonstration to Council that a Business Unit is
both cost and quality competitive against the relevant provid-
ers of a similar service or services as detailed under Clause

29, “Competitive Tendering” and/or Clause 31.2
“Benchmarking”, Council shall retain that Business Unit serv-
ice or services for a minimum period of three years from the
30 June 1998 provided the following conditions are met to the
satisfaction of MANEX over this period;

a) The Business Unit continues to meet or exceed the
cost and quality requirements of the agreed Service
Level Agreement.

b) The Business Unit continues to annually benchmark
its service/s in accordance with Clause 31.2
“Benchmarking”.

15.4 To maintain the Service Level Agreement standards for
the life of this agreement the Business Unit may employ per-
manent staff in preference to casuals where they have proven,
under Clause 29 and/or Clause 31.2 that the Business Unit is
at or below market price for that service the permanent posi-
tion provides.

15.5 Should a full time permanent position become vacant
during the life of this agreement it may at the discretion of the
Business Unit Manager be replaced by a permanent employee
within 12 weeks (where practicable) of the resignation or ter-
mination of employment.

15.6  Should a Business Unit not satisfy the Chief Execu-
tive Officer that it is both cost and quality competitive against
the relevant providers of similar service or services by the 30
June 1998, then the Chief Executive Officer is to review in
consultation with the Business Unit manager and staff the serv-
ices provided by that Business Unit in accordance with Clause
29 “Competitive Tendering”.

16.—WORKERS ELIGIBLE FOR A
SUPPORTED WAGE

16.1 This provision provides for a Business Unit to employ
persons who meet the impairment criteria for the receipt of a
“Disability Support Pension”. The following clause if utilised
by a Business Unit must be documented in accordance with
Clause “30”BULWAA / Additional Business Unit Arrange-
ment.

16.2 This clause defines the conditions which will apply to
employees who because of effects of a disability are eligible
for a supported wage under the terms of this agreement/award
In the context of this clause the following definitions will ap-
ply—

16.2.1) “Supported Wage System” means the Common-
wealth Government system to promote employment
for people who cannot work at full award wages be-
cause of a disability, as documented in “[Supported
Wage System: Guidelines and Assessment]”.

16.2.2) “Accredited Assessor” means a person accred-
ited by the management unit established by the
Commonwealth under the Supported Wage System
to perform assessments of an individual’s produc-
tive capacity within the Supported Wage System,

16.2.3) “Disability Support Pension’ means the Common-
wealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991, as amended from time to
time, or any successor to that scheme.

16.2.4) “Assessment instrument” means the form provided
for under the Supported Wage System that records
the assessment of the productive capacity of the per-
son to be employed under the Supported Wage
System.

16.2.5) “No employee shall be employed on a supported
wage if their employment displaces an existing or
future worker”.

Eligibility Criteria Attached At APPENDICES “D”

17.—PRESERVATION OF EXISTING BENEFITS
17.1 Existing non cash benefits presently enjoyed by the

staff continue for the life of this agreement.
Tea/Coffee
Car Parking
Recreation Centre Corporate Membership
Employee Assistance Program

17.2 The above benefits will remain in place and apply only
to those staff whom “presently enjoy” these benefits.
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18.—SALARY SACRIFICE—SUPERANNUATION
18.1 By mutual agreement employees may make provisions

for a minimum 5% salary sacrifice of their annual wage/sal-
ary for contribution towards superannuation.

(The salary sacrifice so made will nevertheless be consid-
ered part of the employees’ wages and the Council will not be
subject to prosecution for underpayment of wage sacrificed
pursuant to this clause.)

19.—OCCUPATIONAL HEALTH AND SAFETY
19.1 The parties recognise that workplace injuries represent

a cost to both the Council and the affected employee. Empha-
sis will be given to occupational health and safety to minimise
lost time injuries and worker’s compensation premiums.

19.2 Each Business Unit will elect a person or persons as
their Occupational Health and Safety Representative by no
later than one month after the adoption of this agreement to
represent the Business Unit on Occupational Health and Safety
matters.

The elected person/s names shall be submitted in writing to
the Manager Administration Services who is Council’s Occu-
pation Health and Safety representative.

It will be the Business Units responsibility to ensure repre-
sentation remains current and the Manager Administration
Services is notified of any changes to representation.

19.3 The Business Unit representative in consultation with
the Business Unit Manager will develop and co-ordinate ap-
propriate and necessary Occupational Health and Safety
training and training aids within the Business Units Occupa-
tion Health and Safety budget for all Business Unit employees.

19.4 The Parties agree to take all practicable steps to pro-
vide and maintain a working environment that is safe and with
minimum risk to health.

19.5 Staff agree to participate in a system of consultation.
This will involve employees and health and safety representa-
tives participating in work and workplace design and the
selection of plant, equipment and substances with the aim of
eliminating or reducing hazards at their source. To assist in
the achievement of this the integration of the principles of
occupational health and safety into training programmes to
maximise employee contributions in the identification, assess-
ment and control of hazards will be made where ever possible.

19.6 A commitment to the effective rehabilitation of injured
employees and an early return to work, specific mechanisms
and policies will continue to be developed with occupational
health and safety representatives to meet these objectives.

20.—PROTECTIVE CLOTHING/UNIFORMS
The parties recognise that a suitable standard of dress re-

flects the image of the Council.
20.1 Staff will at all times wear name badges or appropriate

identification as provided by the Business Unit.
20.2 Staff will wear suitable clean and tidy attire or uniform

if provided by Council.
20.3 Where needed protective clothing will be provided to

ensure adequate protection in the work environment.
20.4 Those staff requiring protective clothing in the 1997/

98 financial year will be provided two (2)sets. In the follow-
ing financial years, 1998/99 and 1999/2000, 3 sets of suitable
clothing will be provided. This does not exclude any addi-
tional replacements when needed due to normal fair wear and
tear. For staff with an adequate quantity and quality of cloth-
ing, this annual issue may be replaced by suitable jackets or
jumpers for work in cold weather.

20.5 Permanent administrative staff will be given the option
to purchase clothing from a prescribed Local Government
Uniform range and the City will contribute 50% towards the
purchase to a maximum of $200 in the 1997/98 financial year
and $300 in the following financial years

21.—LOCAL GOVERNMENT OFFICERS AWARD—
PUBLIC HOLIDAYS

21.1 Employees covered by the Award will ensure that all
Council services are open for business on Easter Tuesday and
the day following New Year’s Day. When New Years Day
falls on a Saturday or a Sunday the day following New Years
Day shall be observed on the following Tuesday.

21.2 Adequate staff as determined by the Business Unit Lo-
cal Work Area Agreements will be present on those days to
provide the full range of Council Customer Services.

21.3 Officers covered by the Award required to work on
Easter Tuesday or the day following New Year’s Day will be
entitled to a day in lieu for each day worked to be taken in
conjunction to Annual Leave or at a mutually convenient time
as described under Award Section 39 d(ii).

22.—QUALITY ASSURANCE WITHIN THE COUNCIL
22.1 The Council and employees of the Council are com-

mitted to the principles of Quality Assurance and will ensure
that the Quality Assurance systems and changes in work place
practice required to maintain the Quality process will be main-
tained throughout the life of the agreement.

22.2 The Council and employees are committed to ongoing
training for all staff to ensure that the commitment to Quality
continues.

22.3 It is recognised that throughout the life of this agree-
ment process improvement opportunities may arise. Should
the Business Unit determine that such an opportunity has oc-
curred Clause 32.1 Process Improvement may be applicable.

23.—JOB SHARE
23.1 Job sharing may be introduced for any employee of a

Business Unit provided the needs of the customer, business
unit manager and staff can be met.

23.2 During the term of this agreement Business Units may
develop, document and adopt job share Agreements.

23.3 The specific Agreements for job sharing can vary to
recognise the different circumstances of each Business Unit
and will be formed as per Clause 31.5 “BULWAA/ Additional
Business Unit Arrangement.”

24.—FAMILY LEAVE
24.1 Clause (41A) Family Leave provisions of the Local

Government Officers (WA) Award 1988 will apply to all em-
ployees of the Council bound by this agreement.

25.—BEREAVEMENT, COMPASSIONATE LEAVE
25.1 An employee, other than a casual employee, shall on

the death of a close family member or an individual who the
employee may deem to be a close member of the family, shall
be entitled, in consultation with the relevant Business Unit
Manager or the relevant immediate Supervisor, to leave up to
and including the day of the funeral, without deduction of pay
for a period not exceeding the number of hours worked by the
employee in three ordinary working days. This clause acknowl-
edges the building of trust between the employee and the
employer. However, where disagreement arises as to the ap-
propriateness of the leave requested, the matter will be referred
to the Chief Executive Officer for resolution.

25.2 Under exceptional circumstances a further two days
leave may be negotiated without penalty to cover travelling,
and funeral arrangements that may have become complicated
due to the circumstance of the death. Further, accumulated
RDO’s or time in lieu may be added to this period if neces-
sary.

26.—LEAVE WITHOUT PAY
26.1 On application of any employee the Business Unit

Manager may grant extended use of “Leave of Absence” with-
out pay for any period.

26.2 In special circumstances where the Business Unit
Manager has refused “leave of absence” the employee may
appeal to the Chief Executive Officer to approve “leave with-
out pay” in order for the employee to attend urgent/immediate
business.

27.—EMPLOYEE INDUCTION PROGRAMME
27.1 The greatest resource of any organisation is its staff.

First impressions are important. Staff perceptions of the Coun-
cil will depend very much on the way they are introduced to
other staff, their supervisors and in particular on the informa-
tion they receive concerning their work and working conditions.

27.2 Staff and Management acknowledge the importance of
an effective employee induction program. Council has an
Employee Induction Program which is provided for all new
employees.
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27.3 Each new employee must undergo the Council Induc-
tion Program. The Business Unit Manager engaging the
employee is responsible for ensuring that an appropriate in-
duction program takes place.

28.—COUNCIL TRAINING
28.1 The Council acknowledges that training is an essential

part of ensuring that employees are highly skilled and able to
fully participate in the progressing of continuous improvement.

28.2 Additional training outside of the normal working hours
to progress the Council commitment to continuous improve-
ment will be a commitment of all parties associated with this
Agreement.

28.3 This training will be jointly determined in consultation
with a Manex representative and the Business Unit Manager/
s or their representative.

All costs associated with the delivery of this Council train-
ing will be incurred by the Council and not the Business Unit
Local Work Area and in return staff will attend this training
outside of normal working hours at single time cost to the
Council.

28.4 The following criteria will apply to the Council train-
ing;

a) This training will apply to both full time and part
time staff

b) The Business Unit in consultation with Management
will determine the time, duration of each session and
the type of training, focusing on the Quality Policy.

c) A person on any type of leave as defined in the ap-
plicable award/s associated with this agreement be
exempt from attending such training

d) The training be specifically targeted towards Coun-
cil quality training.

e) Where possible training is to be accredited and port-
able in line with the National Accreditation and
Registration guidelines.

29.—COMPETITIVE TENDERING
29.1 The parties agree that affected Business Units shall be

consulted prior to Council determining which, if any, compo-
nent of a Business Units service is to be subject to competitive
tendering.

29.2 The Parties agree that a minimum of one (1) months
notice shall be given prior to Council determining which, if
any, services are to be subject to Competitive Tendering.

• Minimum—1 Month (any service)
• 50% of Turnover = 3 months notice
• 100% of Turnover = 6 months notice

Turnover = “Operating (not capital) Expenditure” of a
Business Unit budget.

29.3 Before any of the Council’s services performed by Busi-
ness Unit/s are subject to Competitive Tendering, the Business
Units shall be given full training and professional assistance
to enable them to prepare, submit and administer a quality
tender. The costs incurred in training, professional assistance,
preparing and submitting a quality tender will be borne by the
Council.

29.4 Business Units shall not be excluded from any oppor-
tunity to tender for Council works.

30.—BUSINESS UNIT LOCAL WORK AREA
AGREEMENTS

30.1 Enterprise Bargaining payments of this Agreement shall
be on the basis of the

recognition and implementation of the agreed “Core Issues”
detailed under Clause 31 and implemented in accordance with
this Clause 30 “Business Unit Local Work Area Agreements”.

30.2 The Council and its employees are committed to Busi-
ness Unit Local Work Area Agreements (BULWAA) and it is
agreed that all BULWAA developed under the Council 1995
Enterprise Agreement will be the foundation of this second
agreement.

30.3 It is recognised that the Council is a diverse organisa-
tion and that the needs and requirements of the various Business
Units are different. In order to obtain improved productivity,
different Agreements are required by different Units.

30.4 Variation/Amendments
30.4.1 Business Unit Local Work Area Agreements which

form part of this agreement may need to be varied during the
life of this agreement to encompass changes in circumstances.

30.4.2 Any variation will need to be developed, documented,
dated and included as an amendment to this agreement by genu-
ine agreement between the majority of employees in the
Business Unit and the Manager of the affected Business Unit
to suit the needs of that Business Unit. These changes will be
demonstrated to the satisfaction of the Management Repre-
sentatives who in turn may or may not grant approval on behalf
of Council and then seek the relevant Union/s approval.

30.4.3 It will be the responsibility of the Management Rep-
resentatives to advise the Implementation Committee of any
such changes they recommend to the relevant Union/s.

30.4.4 Any variation / amendment to a BULWAA associ-
ated with this agreement will be confirmed in writing by an
exchange of letters between the Council, on behalf of the Busi-
ness Unit, which is to be sent by certified mail, and the Union/
s associated with that particular Business Units staff.

30.4.5 No changes or amendments to any BULWAA will be
recognised under this agreement until an exchange of letters
between the relevant union/s and the Council approving/grant-
ing such changes takes place. However where no objection is
received by letter within 21 calendar days of the Business Unit
Local Work Area Agreement being provided to the Union/s by
certified mail, the agreement shall have effect in accordance
with its terms.

30.4.6 Before reaching any agreement, Equal Employment
Opportunities and Occupational Health and Safety Issues shall
be taken into account.

30.5 Additional Business Unit Agreements
30.5.1 It is recognised that due to the changing work envi-

ronment a Business Unit should not be excluded from
developing additional issues specific to their business and
Council needs.

30.5.2 Any specific issues a Business Unit chooses to de-
velop that will bring demonstrated benefits to that Business
Unit members and Council may be added during the life of
this agreement provided the above “Variation / Amendment”
requirements are met.

31.—AGREED CORE ISSUES
The Business Unit Local Work Area Agreements attached at

Appendix “A” which were developed under the Council 1995
Enterprise Agreement will remain in place during the life of
this agreement. The following Core Issues will be considered
in accordance with the above Clause 30.4 “Variation/Amend-
ments” requirements.

31.1 Performance Indicators
31.2 Benchmarking
31.3 Customer Service
31.4 Multiskilling
31.5 Team Training
31.6 Flexible Working Hours
31.7 Communications
31.8 Business Unit Staff Empowerment
31.9 Staff Development and Review

31.1 PERFORMANCE INDICATORS
31.1.1 Business Unit managers in consultation with employ-

ees agree to implement both qualitative and quantitative
performance indicators as part of the Business Unit Perform-
ance monitoring. It is understood that these performance
indicators form the basis of future Business Plan and Service
Level Agreement reporting requirements. External factors af-
fecting performance such as Council policy, resource allocation
socio-economic and financial climates will be taken into ac-
count when using performance indicators for assessment and
comparison purposes.

31.2 BENCHMARKING
31.2.1 Benchmarking is studying the performance and prac-

tices of others to continuously set new goals and adapt best
practices to this organisation. This, in turn, helps the organisa-
tion satisfy its customers with best quality, cost, product and
service.
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31.2.2 The employees of the Council are committed to en-
suring that the services they provide are continuously
improving in quality and meeting market price.

31.2.3 This commitment will be regularly demonstrated to
Council through employees participating as a minimum in the
annual Benchmarking of their service/s. Benchmarking will
be a primary strategy used to not only ensure but demonstrate
to Council that all services provided by the Business Units are
both cost and quality competitive against relevant providers
of a similar service or services.

31.2.4 The options for Benchmarking shall be determined
from one of the following by the Business Unit Manager and
referred to MANEX for approval.

31.2.4.1 Benchmark with an approved partner to accurately
determine the different cost of providing a similar product or
service/s at an agreed quality as defined by the Business Unit
Local Work Areas Service Level Agreement.

31.2.4.2 Have an independent costing for the product or serv-
ice/s at an agreed quality defined by the Service Level
Agreement prepared by a body approved by MANEX.

31.2.4.3 Winning a number of external bids for similar prod-
uct or service/s at an agreed quality across a minimum of 50%
of programs detailed within the Business Units Service Level
agreement.

31.2.4.4 It is the responsibility of the Business Unit Man-
ager to provide timely details of the outcomes of the
Benchmarking exercise to MANEX

31.3 CUSTOMER SERVICE
31.3.1 In order to place greater emphasis on customer serv-

ice, staff and management acknowledge that integral to the
organisations commitment to providing excellent customer
service is a highly skilled and flexible workforce, motivated
to utilise their skills. It is the joint responsibility of manage-
ment and staff to actively pursue the development of these
skills.

31.3.2 Staff agree to undertake the necessary training to en-
able them to perform any additional duties competently, and
to increase their skills to provide excellent customer service.

31.4 MULTISKILLING
31.4.1 The Council and its employees will continue to de-

velop and agree upon multiskilling within Business Units
through an effective training plan to enhance job opportuni-
ties and broaden career possibilities for employees and raise
productivity within Council. It is recognised that staff will be
paid in accordance with the appropriate Award for work re-
quested by the Business Unit Manager to be undertaken at a
higher level than prescribed in their position description.

31.5 TRAINING (Staff/Team)
31.5.1 This agreement provides further commitment to the

continuous improvement of the knowledge, skills and abili-
ties of staff through education, training and development.

31.5.2 There is a commitment to access and equity in both
on and off the job training and opportunities.

31.5.3 Learning and development opportunities will be iden-
tified through staff participation in regular performance
development reviews and/or training needs analysis to select
the most appropriate training to enhance the effectiveness and
productivity of the Business Unit.

31.5.4 As a minimum Business Unit Managers and Supervi-
sors will, as per Clause 31.9 “Staff Development and Review”
by no later than the month of May each year, undertake a skills
assessment of all Business Unit employees against the agreed
“Service Level” requirements. As a result of the skills assess-
ment the Business Unit Manager and the Business Unit staff
shall agree upon and implement an appropriate training plan
to address identified training needs.

31.5.5 The Business Unit will be required to annually budget
the relevant funding to implement the agreed training plan

31.6 FLEXIBLE WORK HOURS
31.6.1 The parties agree that to provide improved customer

service and quality of life for employees, work hours flexibil-
ity will be examined as a staff and management requirement.

31.6.2 By agreement with the Business Unit Manager and
the Business Unit Staff it is recognised that the Council and
its employees have the right to negotiate any shift in hours

outside of the Awards associated with this agreement and the
method of remuneration in recognition of any change beyond
the scope of the above mentioned Awards.

31.6.3 Each Business Unit will examine a broad agenda in-
cluding work practices and all areas of employment conditions
(award or over award) which may be considered relevant to
the improved and continuous efficiency and effectiveness of
the workplace including but not limited to examination of the
following—

• roster cycles and rostered days off;
• spread of hours and hours of work;
• days of work;
• after hours call out;
• job start/finish locations;
• meal and rest breaks;
• annualised salaries and penalty rates;

31.7 COMMUNICATIONS
31.7.1 Effective mechanisms for communication are crucial

to the achievement of Best Practice.
31.7.2 Specific, agreed mechanisms shall be established to

ensure—
• Effective communication between service recipients,

the organisation and the community.
• Effective communication between management and

employees.
• Communication between the Enterprise Agreement

Consultative Committee and representative groups,
the Council, management and employees.

• The success of the employee induction program.
31.7.3 Each Business Unit will elect a representative within

four (4) weeks of this agreement being adopted to participate
in a Committee to be facilitated by a Corporate Management
Group representative to examine and have input into the de-
velopment of the organisation’s communication processes.

31.7.4 The staff committee shall be actively supported and
encouraged by management to develop and implement strate-
gies to improve the communication within the Council. The
committee will provide a progress report to MANEX every 3
months on their achievements and measured improvements
for the life of this agreement.

31.8 BUSINESS UNIT STAFF EMPOWERMENT
31.8.1 During the term of this agreement, Business Unit staff

will continue to implement Staff Empowerment. Appropriate
training, remuneration and extent of authority will be negoti-
ated as part of Business Unit local work area agreements.

31.9 STAFF DEVELOPMENT AND REVIEW
31.9.1 All parties agree that Staff Development and Review

assists with the achievement of Best Practice, continuous im-
provement, continuous career paths and skill formation—

31.9.2 The Staff Development and Review will be conducted
in accordance with Council Policy 2.1.16 (attached at Appen-
dix “C”)through the consultative process.

31.9.3 Directors, Managers and Supervisors who are respon-
sible for conducting performance interviews shall remain
skilled by attending relevant training in the conduct of these
interviews at least annually.

31.9.4 Business Unit members shall have input into the de-
velopment of the Staff Development and Review Process, and
input and feedback at each stage of the process.

31.9.5 The Staff Development and Review process shall be
carried out at least annually and will occur no later than May
of each calendar year

32.—OPPORTUNITIES FOR FURTHER BUSINESS
UNIT BENEFIT

The following clauses are optional and are not directly linked
to the benefits associated with the Clause 30 “Business Unit
Local Work Area Agreements”. Clause 32.1, Process Improve-
ment and Clause 32.2, Gain Sharing detailed below are
specifically included to provide reward over and above the
“Umbrella” requirements detailed within this agreement.

32.1 PROCESS IMPROVEMENT
This clause applies over and above the requirements of an

Officers Position Description.
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A one off payment would be made upon demonstration to
the satisfaction of MANEX of an improvement to work proc-
ess which reflects in measurable dollar savings, productivity
or customer service improvements above that contemplated in
this agreement. This would comprise a maximum of 70/30
arrangement being up to 70% Business Unit and Minimum
30% Council and the financial savings would need to be dem-
onstrated prior to any one off payment.

The ratio of payment would be negotiated with the Manage-
ment Representative taking into consideration;

• The risk of the proposed saving not occurring
• Risk in the reduction in the level of quality of the

service provided
• Capital required for the process improvement

The payment shall not be more than 20% of the Business
Unit salaries budget and a maximum percentage of 70% of the
savings being paid as determined by the Business Unit.

When ever a payment is agreed and then implemented it
shall be agreed by Manex and the Business Unit and be spe-
cifically documented in accordance with Clause 30.4
“Additional Business Unit Agreements.”

32.2 GAINSHARING
Gainsharing of Private Works will be in accordance with

Policy 2.2.19 “Provision of Goods and Services to External
Clients” (Attached at Appendix “D”).

All private works must be carried out in accordance with
Council Policy 2.2.19.

Council is not to be exposed to any financial risk which may
be associated with the provision of private work.

It will be the responsibility of the Business Unit seeking to
carry out any private works to develop the methodology en-
suring that Council is exposed to no financial or other risk.

Gainsharing of any Private Works will be determined on the
following being clearly demonstrated to MANEX prior to the
commencement of work.

The Business Unit will need to demonstrate to the satisfac-
tion of MANEX;

• All requirements of Policy 2.2.19 are complied with.
• The Gainshare will only become available when a

pre-determined agreed sum of monies to meet the
risk associated with a Business Unit undertaking pri-
vate works is exceeded.

• Any surplus (profit) funds upon the completion of
all private works undertaken by a Business Unit over
a six (6) month period will be shared amongst that
Business Unit.

• The Business Unit will determine the sharing of any
payment.

33.—OVER AWARD PAYMENTS OUTSIDE STAFF
All employees in the following Business Units

• Parks and Gardens Operations
• Construction and Maintenance
• Building Construction and Maintenance
• Waste Collection Service

who enjoy an over Award payment obtained under the now
ceased Policy 2.1.4 “Over Award Payments Outside Staff” will
have the payment maintained for the life of this agreement.
The amounts frozen are not to be included in the employees
base rate of pay.

34.—IMPLEMENTATION/CONSULTATION
34.1 The Parties recognise the importance of establishing

an Implementation committee to ensure that the measures en-
visaged in this Agreement are reflected satisfactorily in practice.

34.2 Implementation Committee
This Committee will oversee the implementation of this

Agreement for the first 12 months from its date of commence-
ment. Each Business Unit will elect a representative in
accordance with Clause 5.6.

A new implementation committee will be elected by the staff
and Management at the conclusion of this period for a further
12 months and the same process will take place for the life of
this agreement.

34.3 Compilation of Implementation Committee
a) One (1) Representative from each Business Unit as

detailed under Clause 5.6.2
b) Management representatives as detailed under Clause

5.6.1
34.4 The objective of the Implementation Committee shall

be to—
34.4.1 Ensure that wide consultation occurs so that em-

ployee knowledge, experience and aspirations are
reflected in proposals being developed which affect
customers, employees, council and the ratepayers.

34.4.2 Ensure that all employees have been properly con-
sulted before changes are implemented, and develop
improved employer/employee relationships which al-
low employees to participate in decision making. It
is accepted that a majority of employees affected by
a change must genuinely agree with the change.

34.4.3 The Enterprise Agreement Implementation Commit-
tee will provide a report to Council and Unions every
twelve (12) months from the date of adoption on the
satisfactory implementation of this Agreement.

35.—SETTLEMENT OF DISPUTES (INDUSTRIAL)
35.1 To ensure the success of the Agreement the Parties agree

to use Clause 34 of the Metal Trades (General) Award or Clause
37 of the Building Trades (General) Award (whichever is rel-
evant to the particular employee) which prescribe avoidance
of industrial disputes procedures.

36.—NO EXTRA CLAIMS
36.1 It is agreed that for the term of this Agreement the Un-

ions will not pursue any extra claims, Award or Over Award,
which are inconsistent with State or Federal Wage Case Deci-
sions, or seek to apply any Wage Case Decision.

37.—ENTERPRISE BARGAINING PAYMENT
(SALARIES AND WAGES)

APPENDIX “F”
37.1 The first (1st) Enterprise Agreement payment of $25.00

per week will be applied as of 1 January, 1998.
37.2.1 The second (2nd) Enterprise Agreement payment of

$40.00 per week will be applied as of 1 July, 1998 upon satis-
factory demonstration to the Implementation Committee that
the commitments by the Parties contained within this Agree-
ment have occurred within the intent and periods specified.

37.2.2 Specific Business Unit requirements are contained
within the following Clauses and are to be implemented in
accordance with Clause 30 “BULWAA’s”.

19. Occupational Health And Safety
31.1 Performance Indicators
31.2 Benchmarking
31.3 Customer Service
31.4 Multiskilling
31.5 Team Training
31.6 Flexible Working Hours
31.7 Communications
31.8 Business Unit Staff Empowerment
31.9 Staff Development and Review
37.3.1 The third (3rd) Enterprise Agreement payment of

$40.00 per week will be applied as of 1 July, 1999 upon satis-
factory demonstration to the Implementation Committee that
the commitments by the Parties contained within this Agree-
ment have occurred within the intent and periods specified.

37.3.2 Specific Business Unit requirements are contained
within the following Clauses and are to be implemented in
accordance with Clause 30 “BULWAA’s”.;

19. Occupational Health And Safety
31.1 Performance Indicators
31.2 Benchmarking
31.3  Customer Service
31.4 Multiskilling
31.5 Team Training
31.6 Flexible Working Hours
31.7 Communications
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31.8 Business Unit Staff Empowerment
31.9 Staff Development and Review

38.—COMMITMENT
38.1 This Agreement shall not operate to cause any employee

to suffer a reduction in ordinary time earnings or to depart
from the Western Australian Industrial Relations Commission
standards in regard to hours of work, annual leave with pay or
long service leave with pay.

38.2 The “No Disadvantage Test” as provided for by the
Workplace Relations Act 1996 will be applied when adopting
Business Unit Local Work Area Agreements.

39.—RENEWAL OF AGREEMENT
39.1 The Parties agree to commence negotiations on a new

Agreement no later than six(6) months prior to the nominal
expiry date of this Agreement.

39.2 During this 6 month deliberation period, the Parties
will meet in order to seek agreement/resolution of any issues.

40.—LOCAL WORK AREA AGREEMENTS
(ATTACHED AT APPENDIX “A”)

1. Building Construction and Maintenance
2. Construction and Maintenance/Mechanical Services

APPENDIX A

CITY OF BUNBURY

BUSINESS UNIT LOCAL WORK AREA

AGREEMENTS

ENDORSED BY THE PARTIES UNDER THE

CITY OF BUNBURY ENTERPRISE AGREEMENT NO 1

BUILDING CONSTRUCTION

AND MAINTENANCE

LOCAL WORK AREA

AGREEMENT
CORE ISSUE 1: MULTI-SKILLING
Aim: To extend skills and proficiency in as many facets of

the Building and Electrical Trade as possible.
Current Activities

• For the City of Bunbury and Bunbury Water Board
the Group currently carries out the following work—

• Building Construction and Maintenance
• All Parking, Regulatory, Street Names, Infor-

mation Signs and Road Marking
• Electrical Maintenance and Installation
• Painting
• Joinery and Cabinet Making
• Tiling
• Bricklaying
• Sheet Metal Work

Planned Activities
• The Group will continue to carry out its present func-

tions and will increase its skills by implementing the
following training—

• Computer Operation
• Updating of Electrical and Electronics tech-

nology
• Obtaining DOSHWA approved Certificates to

drive and operate Plant and Machinery and for
work on construction site (eg Scissor Lift
hoists etc).

• Training in Health and Safety
• Obtain ‘B’ Class licence.

Planned Achievement
When implemented, the Group will achieve—

• Reduction in the use of trained people outside of the
Group.

• Cost and time savings by having staff trained and on
the job and operating within the structure of the LWA.

CORE ISSUE 2: FLEXIBLE WORK HOURS
Aim: To remove restrictions on start/finish times to provide

better customer service.
Current Activities

• Building and Electrical staff work a 38 hour week, 9
day fortnight, starting at 0700 hrs and finishing at
1600 hrs to align themselves with Building Industry
Services.

Planned Activities
To enable the Building Services Local Work Area to better

serve its present and future customers, the group will—
• Recognise the need for a minimum staff level to be

present during business hours (0700—1600) 10 days
every fortnight with the exception of the Christmas
to New Year break. A group member will be avail-
able to carry out work as required and maintain
customer service when others are on RDO, annual
leave, early starts.

• Where work is to be carried out outside of normal
working hours for Council Operations, normal pen-
alty rates as per the award will apply, however the
option to take ‘time in lieu’ (1 hour for 1 hour) for
time worked in excess of the ordinary 8.5 hours per
day, may be at the discretion of the individual group
member.

• RDO’s 1 hr = 1 hr to be taken at times which best
suit the Group and individual group member’s needs,
while always considering the need to provide the best
service to the customer.

• The Local Work Area staff may commence shift at
earlier times when carrying out work which could
be affected by unsatisfactory weather conditions, lack
of access to work site or other factors which the group
feels requires an earlier job commencement time to
assist in the completion and be in the best interests
of the customer.

Planned Achievement
• Minimum of inconvenience to customers by the avail-

ability of the group to be contacted during normal
working hours.

• Reduction in down time on customers job and the
ability to provide continuous work.

CORE ISSUE 3: PERFORMANCE INDICATORS
Aim: The success of the Group will be measured by these

performance indicators.
Current Activities

• The Group currently measures its success by the qual-
ity and speed in which it carries out work for its
customers. We have previously only received infor-
mal feedback on our performance.

Planned Activities
• To provide the Group with an accurate measure of

its performance, the Group will include the follow-
ing indicators—

• The group will introduce a 6 monthly survey
of its customers (including external custom-
ers, BWB, and internal LWA’s for which we
have worked). Survey questions will be;

• On a scale ranging from 1 = Poor to 5 = Ex-
cellent, how do you rate the work we did in
terms of;

1 2 3 4 5
• timeliness
• quality
• value for money
• Minimal disruption to your activities
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Any comments:
If you have any enquires about this survey please contact

Steve Stirton.
Planned Achievements

• To provide accountability in relation to the services
we provide.

CORE ISSUE 4: COMMUNICATIONS
Aim: To facilitate easy two way access to information be-

tween the Group and Customers.
Current Activities

• Verbal and some written instruction from office staff
to Group.

• Office staff relay messages from customers to Group.
Planned Activities

• To reduce confusion, waste and rework. Visit other
LWA’s to explain our services and the appropriate
method of communications ie call supervisor direct.

• Customers to have direct access to Group. (2 x mo-
bile phones).

• Separate job numbers for unprogrammed works.
Planned Achievement

• Reduced drive time due to improved communica-
tions means more time on job.

• Customers can deal direct with Group.
• Group can deal direct with Preferred Suppliers
• Increased customer awareness of our services.

CORE ISSUE 5: STAFF EMPOWERMENT
Aim: To allow the Group flexibility in decision making and

streamline procedures.
Current Activities

• Activities currently undertaken not formally recog-
nised.

Planned Activities (Within Group)
• Holiday relief for Supervisor to come from within

group.
• Staff to have access to order books and authority to

issue orders in the absence of the supervisor to allow
job to continue without interruption.

• Staff to decide if necessary to complete or make safe
the job when overtime will be worked. The decision
will be made by Group members after budget re-
quirements and the customer’s interests have been
considered.

• Staff to share in discussion making concerning pri-
ority of work, in the absence of a supervisor. Staff to
consider each job by its merits and carry out work in
order of priority. Urgent work will always be given
first priority.

• Priority Order—
1—Safety
2—Protection of Assets and Equipment
3—Inconvenience
4—Other work as requested

• When working on general maintenance jobs, staff
will decide if any necessary work is required and
either carry out that work or report it to the supervi-
sor for programming or inclusion in future Budgets.
For contract work the purchaser authorisation for
further work will be sought.

CORE ISSUE 5: STAFF EMPOWERMENT (Continued)
Planned Activities (Within Organisation)

• Monthly accounts to be started with suppliers and
preferred contractors to enable staff to purchase ma-
terial as need.

• Staff to have commuting rights to vehicle to enable
group to start and finish work on the job when nec-
essary, as per Council policy.

• A Capital Reserve Fund to be initiated to enable group
to replace and purchase plant when necessary.

• In the short term profit from jobs tendered in by the
group to be returned to the Building Construction

and Maintenance Reserve Fund to enable group to
purchase more equipment. The group will review the
allocation of these funds when Council has decided
on Profit Sharing the split of profits between group
and Council.

• Staff to become more involved in the planning of the
years activities and to share more input into the com-
position of the annual budget.

Planned Achievement
• With the implementation of the Planned Activities

each member of this group will be increasingly em-
powered in the decision making and streamlining of
procedures.

CORE ISSUE 6: TEAM BUILDING
Aim: To continue to improve current skills and encourage

development of new skills.
Current Activities

• Good teamwork exists in the group at present, al-
though it is recognised this lacks focus and
procedures must be set in place to formalise what is
presently common practice within the group.

• The group presently conducts both formal and infor-
mal consultative meetings.

Planned Activities
• The group will achieve an increase in the level of its

skills and competency by the introduction of the
Quality Assurance system.

• The training format will continue to focus on the trade
related and safety areas, and expand into areas such
as Human resources management and improved com-
munications between staff.

• Annual staff team activity to promote and encour-
age team building.

• Staff to become more involved in the planning of the
groups activities and, where the future of the group
is concerned, participate more actively in the deci-
sion making process.

Planned Achievement
• To foster a sense of ownership by the group in its

achievements and develop an appreciation of each
members contribution towards the groups success.

CORE ISSUE 7: CUSTOMER SERVICE
Aim: To satisfy our Internal and External Customers expec-

tations and requirements and where possible, exceed those
expectations.

Current Activities
• Prompt response to Customers requests.
• Vary start/completion times and RDO’s to suit cus-

tomers requirements.
• Where possible work schedules are tailored to meet

customers requirements
Planned Activities

• Listen to and be prepared to act on customers com-
plaints and suggestions.

• Staff will be equipped with Mobile Phones to give
customers direct access to staff.

• Staff to give customers accurate advise and to an-
swer any queries immediately, or if unable to answer
with accuracy, to seek answers from relevant staff or
refer the customer to relevant staff.

• The group recognise that customers need may vary
and staff will adapt their work practices to suit.

Planned Achievement
• To increase the Groups flexibility to continue to pro-

vide ongoing excellence in Customer Service
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CONSTRUCTION AND MAINTENANCE

Incorporating

MECHANICAL SERVICES

LOCAL WORK AREA AGREEMENT

CONSTRUCTION AND MAINTENANCE
CORE ISSUE 1: CUSTOMER SERVICE
Aim: Construction and Maintenance LWA is committed to

improvement in customer service.
Current Activities—

• The Construction and Maintenance Local Work Area
construct and maintain roads, drains and footpaths.
The group also reinstates these after service/instal-
lation works of other authorities.

• Council undertakes works which may disrupt cus-
tomers. Customers are notified of works by
Householder notification letters, road signs, radio and
newspaper announcements.

Planned Achievements—
• Minimise disruption by undertaking reinstatement’s

in the quickest possible time. Work with the authori-
ties to minimise delay by improving communications.

• Prior to commencing works ensure current commu-
nications system continue. Householder notification
letters, road signs, radio and newspaper announce-
ments.

Performance Indicators—
• Improve communications with other authorities by

30th December 1996.
• Ensure customer notification process continues.

CORE ISSUE 2: PERFORMANCE INDICATORS
Aim: To measure the level of customer satisfaction and ob-

tain customer feedback.
Current Activities—

• No performance indicators have previously been
measured.

Planned Activities—
• For each major job conducted a door knock of 10

residents, whose response will be anonymous, will
be carried out by the Supervisor of that job. A re-
sponse to the following question will be sought; “The
work that the Council’s staff did was”;

Excellent
Good
Average
Below Average

The performance indicator shall be the % response in each
of the above four categories, ‘excellent’ to ‘below’ average’

CORE ISSUE 3: FLEXIBLE WORK HOURS
Aim: To improve customer service and employee working

conditions.
Current Activity—

• Current working day from 8 am to 5 pm.
• Working hours as per the awards.
• RDO accrual occurs on an informal basis.

Planned Achievements—
• Start, finish and break times be varied by agreement

to suit the needs of the job.
• The group agrees that RDO’s will be accrued to an

extent only limited by the award provisions, and
reached by agreement between management and
staff.

• Agreements for provision of an Emergency Response
service for the Main Roads Western Australia Main-
tenance Contract (Contract No. 120/95) will be as
follows—

The emergency response service requires the
availability of two staff and one supervisor 24
hours per day, 365 days per year.

In order to provide this requirement a ros-
ter will be developed such that two members
of staff and one supervisor will be available to
attend call outs as required by the contract for
a period of one week at a time. Each of the
three people involved will be provided with a
mobile phone or pager which they must carry
at all times while they are on call to provide
reasonable freedom of movement during that
period.

Council will ensure that the plant, vehicles
and equipment which are required to under-
take the emergency response work are
available, in good working order, at all times.

Payment for each of the two members of
staff and the supervisor for providing the on
call service will be $150.00 per week for each
week that they are on call. This payment is in
lieu of payment in accordance with Clause 66
of the Local Government Officers Award and
Clause 6(d)(v) of Schedule “B” of the Mu-
nicipal employees Award. In addition to this
payment, any overtime worked as a result of
call outs will be paid for in accordance with
the relevant Award.
This Agreement will only have effect during
the period that the Group provides the Emer-
gency Response service for the Main Roads
Western Australia Maintenance Contract (Con-
tract No. 120/95).

Performance Indicator—
• LWA group to agree on and then submit a RDO cal-

endar to the Implementation Committee by 1st
January 1996.

CORE ISSUE 4: COMMUNICATIONS
Aim: To provide better and more effective communication.
Current Activities—

• This group does not have full knowledge of the serv-
ices provided by other LWA’s in City of Bunbury.

• A “duty foreman” system exists, but could be im-
proved.

Planned Activities—
• The Construction and Maintenance group will re-

ceive delegations from other LWA’s for the purpose
of exchanging information and improving our un-
derstanding of other council services.

• In return, a representative from Construction and
Maintenance will visit each of the other LWA’s in
the next 12 months. The responsibility will be shared
amongst the group’s members.

• We will implement improvements to after hours com-
munication for emergencies, etc with the introduction
of an improved telecommunication/ paging system.

• The Group will hold a Local Work Area Meeting
during the last pay week of each month. These meet-
ing will be attended by all members of the group
including supervisory and management staff.

Performance Indicator—
• At least one member of Construction and Mainte-

nance LWA to visit each of the other LWA’s by 1st
January, 1997.

• Implement the improved after hours communication
system by 1st September, 1996 or sooner pending
funding.

• At least one meeting for each month during the 1996/
97 financial year.
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CORE ISSUE 5: MULTI-SKILLING
Aim: To raise productivity and offer career development to

employees.
Current Activities—

• The group is already multiskilled but opportunity ex-
ists for further training and skills development.

Planned Achievements—
• Staff to nominate their preferences for training.
• PWS to organise training within budget limits.
• Competency certificates to be awarded to successful

trainees.
Performance Indicator—

• Record of completed training to be submitted to Man-
ager Works by 1st July 1997.

• A complete training plan for 1996/97 Financial Year
to be submitted to the Manager Works by 1 July 1996.

CORE ISSUE 6: STAFF EMPOWERMENT
Aim: To encourage and allow staff to work to their maxi-

mum capabilities to deliver excellent customer service.
Current Activities—
· Empowerment already exists within the work teams

who are able to manage their work tasks as they see fit to
achieve the required results.

Planned Activities—
• Continue existing Agreements and develop the

groups ability to undertake its own basic set up sur-
veys, ie.

• Laser Level
• Automatic Survey Level
• Dual Use Paths.

Performance Indicator—
• At least 3 people trained and capable of using the

laser level by 1st July 1996.
• At least 3 people trained and capable of using the

automatic survey level by 1st July 1996.
• A further 3 people trained and capable of using the

automatic survey level by 1st December 1996.
CORE ISSUE 7: TEAM TRAINING
Aim: To encourage ownership of work tasks by all mem-

bers of the LWA group.
Current Activities—

• Team-work exists within the group but could be im-
proved.

Planned Achievement—
• Greater team-work by planning work tasks through

discussion with all team members.
Performance Indicator

• Internal staff survey about the ‘level of teamwork
that exists within the workplace’.

Excellent
Good
Average
Below Average

MECHANICAL SERVICES
CORE ISSUE 1: CUSTOMER SERVICE
Aim: To achieve excellence in customer service
Current Activities—

• Mechanical Services Staff work a 9 day fortnight
under informal working hours Agreements to pro-
vide staff availability for customer needs. These
informal Agreements need to be developed and for-
mally agreed.

• Operators assigned to various items of plant (in Con-
struction and Maintenance and Waste Collection
Services local work areas) are normally inducted by
the previous operator.

Planned Activities
• To maximise the availability of qualified mechanics

the group will stagger rostered days off to provide

10 days coverage per fortnight whilst working 9 day
fortnights.

• To maximise opportunities for undertaking mainte-
nance on construction and maintenance plant,
rostered days off will NOT be taken on the construc-
tion & maintenance crew’s rostered day off unless
specifically approved by the Works Supervisor Me-
chanics.

• To maximise maintenance opportunities on waste col-
lection services plant, rostered days off will NOT be
taken on Fridays unless specifically approved by the
Works Supervisor Mechanics.

• All above mentioned Agreements will be amended
as necessary to accommodate changes in working
hours or working days (days off) by Construction
and Maintenance and Waste Collection Services
Staff.

• When new operators are assigned to various items
of plant (in the Construction and Maintenance and
Waste Collection Services local work areas) they will
be inducted by Mechanical Services Staff on routine
daily inspections and maintenance. Operators will
be encouraged not only to undertake daily mainte-
nance but also to monitor and report any deterioration
or problems their may be developing with plant and
equipment being utilised.

Planned Achievements
• Timely mechanical repairs that minimise plant down

time.
• Reduced plant maintenance costs and better daily

maintenance as mechanical Staff are more likely to
emphasise needs and benefits than other operators.

CORE ISSUE 2: PERFORMANCE MONITORING
Aim: To measure the effectiveness and/or efficiency of the

Local Work Area
Current Activities—

• The group provides mechanical services to other
groups within Bunbury City Council (Construction
& Maintenance, Waste Collection Services, Parks and
Gardens, light vehicle maintenance) and Bunbury
Water Board. Existing customer feedback is limited
and informal. Accountability is difficult to achieve
as there are no measures to demonstrate improve-
ment or provide comparison (benchmarking).

Planned Activities
The group will adopt performance indicators as follows—

(i) Job cards will be introduced as of 1st July 1996 for
all maintenance works undertaken by the LWA. Every
three months, a customer survey will be issued to 20
customers selected by randomly sampling the job
cards.
Performance (Effectiveness) Measure—
Response to the survey question, “We were happy
with the service on this item of plant, 1. Strongly
Disagree, 2. Disagree, 3. Don’t Know, 4. Agree, 5.
Strongly Agree.
Performance Indicator—
“Customer Satisfaction Index” is the average numeri-
cal response to the survey question, ranging from 1
to 5.

(ii) Labour overheads will be jointly reviewed with the
aim of minimising the labour overhead rate and hence
the total cost of labour. This will occur once per year
immediately prior to the June budget to allow the
rate to be included within the budgets.

Performance (Efficiency) Measure—
Cost of Labour.
Performance Indicator—
The % labour overheads rate.

Planned Achievements—
• Demonstrate accountability
• Identify improvements in—

— customer service
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— local work area competitiveness
CORE ISSUE 3: FLEXIBLE WORK HOURS
Aim: To improve customer service and quality of life for

employees.
Current Activities

• Currently Mechanical Services staff have informally
agreed to vary start, finish and break times to max-
imise availability to customers. These informal
arrangements need to be developed and formally
agreed.

Planned Activities
(i) The Mechanical Services Local Work Area will, by

utilising the available flexible spread of working
hours, within the constraints of the relevant Award
have mechanics available in the workshop or on call
to deal with emergency services/breakdowns over
the full range of normal hours worked by the Con-
struction & Maintenance, Waste Collection Services
and Parks & Gardens Local Work Areas, and the
Bunbury Water Board. The exception to the above is
that the last half hour worked by these groups need
not be covered due to the fact that emergency call
outs are very rare at that time of day.

(ii) In addition, to support Waste Collection Services op-
erations on public holidays, a mechanic will remain
available for call-out until they are advised by Waste
Collection Services staff that they are no longer re-
quired. When on standby, the mechanics need not be
on Council premises (at the workshop), and equal
time off in lieu will be taken (as per existing Award
Conditions).

Planned Achievements—
• Availability to undertake emergency repairs without

delay.
CORE ISSUE 4: COMMUNICATIONS
Aim: To improve customer service by improving internal

(staff) and external (customer) communications.
Current Activities—

• Internal communications forums involving all staff
have been very limited until recent times.

• Customer communication during working hours has
not been a problem although after hours (duty me-
chanic) communication processes could be improved.

Planned Activities—
• Regular local work area meetings are to be held in

order to provide a forum for communicating any cur-
rent or relevant issues. All staff in the local work
area will attend these meetings. Initially the primary
aim will be to develop ‘local work area Agreements’
in accordance with the Enterprise Agreement.

• To support Waste Collection Services when work-
ing on Public Holidays, a mobile phone will be
carried by the mechanic who is available on call. One
of the Depot’s existing mobile phones will be car-
ried by one of the Waste Collection Services operators
to contact the pager in the event of a breakdown and
to advise the standby mechanic when the days work
is completed.

• It is recommended that a similar system apply within
the Construction & Maintenance Local Work Area
where the street litter truck operator should carry a
mobile phone on weekends and contact the Duty
Foreman (who also carries a mobile phone) in the
event of breakdowns.

Planned Achievements—
• Greater staff involvement in the management of the

local work area and its services.
• Ability to always contact staff for public holiday

emergency work.
CORE ISSUE 5: MULTI-SKILLING
Aim: To extend skills and proficiency in related trades
Current Activities

• The Mechanical Services group is already a flexible
workplace as a result of existing multiskilled staff.

• However, the level of multiskilling can be increased.
Planned Activities—

• Mechanical Services staff will, wherever possible,
develop their skills and undertake work in related
trades such as automotive electrical, pneumatic hy-
draulics, mechanical fitting, welding, agricultural
machinery work (Parks & Gardens Plant) and any
other related trades.

• It should be noted that where competency based train-
ing is able to be demonstrated as a multiskilling
benefit to both the individual member and the Me-
chanical Services Local Work Area, it will be taken
into consideration when reviews of staff classifica-
tions take place.

Planned Achievements
• Reduction in the use of trained people sourced from

outside the group.
• Cost and time savings by having a greater range of

skills within the workplace.
CORE ISSUE 6: STAFF EMPOWERMENT
Aim: To encourage and allow staff to work to their maxi-

mum capabilities to deliver excellent customer service.
Current Activities—

• A traditional management structure exists within the
workplace with limited empowerment amongst most
workers. Authority and responsibility for significant
decision making generally lies with the Workshop
Supervisor and the Construction Maintenance Engi-
neer.

Planned Activities—
• The qualified mechanics be empowered to program

the timing of the services and repairs to meet indi-
vidual customer needs without reference to the Works
Supervisor, taking into account the importance or
priority of each repair.

• When any staff member is called out to attend a re-
pair, the individual shall be empowered to make their
own assessment of the need for towing, overtime,
parts, external repair services (specialist tyre fitters
etc) and arrange the same without reference to the
Works Supervisor Mechanics.

• The qualified mechanics can at any time issue pur-
chase orders to arrange purchase of parts and repairs
as they see fit. Processing of invoices shall remain
the sole responsibility of the Works Supervisor Me-
chanics in order to ensure orderly processing of
accounts. When the Works Supervisor Mechanics is
on leave etc, responsibility for processing of accounts
shall be delegated.

Planned Achievements—
• Better customer service resulting from quicker deci-

sions.
• Reduced level of supervision required.
• Greater job satisfaction.

CORE ISSUE 7: TEAM TRAINING
Aim: To develop a team approach to tasks in the workplace.
Current Activities—

• Daily Team meeting on an informal basis.
Planned Activities—

• As part of the introduction of new items of plant the
Mechanical Services Local Work Area Team will be
given the opportunity to attend training seminars of-
fered by Manufacturers and Suppliers of this plant.

• As part of the Mechanical Services Team Develop-
ment of Staff Empowerment, Multiskilling and
Communications, the principals of Team Training
will be encouraged.

Planned Achievements
• Better understanding of the Mechanical Require-

ments of the plant within the Team.
• Facilitate the development of the team in the areas

of Empowerment, Multiskilling and Communica-
tions.
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APPENDIX “B”
1. EMPLOYMENT SECURITY/REDUNDANCY
1.1 BACKGROUND
The need for a redundancy clause arises because of changes

and challenges faced by the Council
a) The National Competition Policy, accountability for

delivery, cost efficient services demanded by elec-
tors, competitive tendering and contracting-out.

b) New trends in WA Local Government requiring a
re-evaluation of existing structures and services, and
ways and means of reacting to demands for the State
Government and the electors.

c) The possibility of future amalgamations of local gov-
ernments, splits of existing large local governments
and changes in boundaries.

1.2 CONSULTATION
By Consultation between the Parties the opening of career

paths retraining and redeployment within the Council will be
the primary strategies used to ensure employment security.

a) The Council will consult employees likely to be af-
fected by any proposed change as to the need for
and/or reason for the change and no definite deci-
sion will be made until this process has been
followed.

b) Where the Council has made a definite decision that
the Council no longer wishes the job the employee
has been doing to be done by anyone, and this is not
due to the ordinary and customary turnover of la-
bour and that decision may lead to the termination
of employment, the employer shall hold discussions
with the employees directly affected and with their
nominated representative.

c) The discussions shall take place as soon as is practi-
cable after the employer has made a definite decision
which will invoke the provisions of paragraph (b)
hereof, and shall hold discussion with the employ-
ees.

d) For the purposes of the discussion the Council shall
as soon as practicable provide in writing to the em-
ployees concerned and their union(s), all relevant
information about the proposed terminations includ-
ing the reasons for the proposed terminations, the
number and categories of employees likely to be af-
fected and the number of workers normally employed
and the period over which the terminations are likely
to be carried out.
Provided that any employer shall not be required to
disclose confidential information, the disclosure of
which would be harmful to the employer’s interest.

1.3 ALTERNATIVE WORK
a) Should a Council Business Unit position become re-

dundant due to Council choosing an alternative
service provider, Council shall where possible assist
the person affected to make suitable arrangements
for employment with the alternative service provider.

b) Where a position becomes redundant due to Council
choosing an “alternative” service provider and the
employee/s affected are engaged by the “alternative”
service provider, this Redundancy Clause will not
apply, however the employee and their representa-
tive shall negotiate an appropriate severance package
with the Chief Executive Officer.

c) To ensure that the employee is not unduly prejudiced
as a result of accepting alternative employment Coun-
cil shall only entertain this opportunity provided that
the alternative service provider is prepared to offer
the affected employee a minimum 12 month engage-
ment from the commencement of the principal
contract. This provision may be waived at the re-
quest of the employee and with the written approval
of the employees representative.

d) Employees who do not accept “alternative employ-
ment” will be entitled to clause 1.4 “Transfers Within
The Organisation” and or clause 1.5 “Redundancy
Severance Benefits”.

e) If the employee and Chief Executive Officer cannot
agree on the suitable severance package, Clause 47
(e) of the Local Government Officers (Western Aus-
tralia) Award 1988 will be applied—

“An employer, in a particular redundancy case,
may make application to the Commission to
have the general severance pay prescription
varied if the employer obtains acceptable al-
ternative employment for an employee.”

1.4 TRANSFERS WITHIN THE ORGANISATION
a) Wherever possible and practical, affected employ-

ees should be offered a transfer to other positions
within the Council and also offered the necessary
and reasonable training to effect a successful transi-
tion.

b) Where an employee is transferred to other duties for
the purpose of avoiding retrenchment and those du-
ties attract a lesser rate of pay than the incumbent’s
previous position, the Council will make up the dif-
ference between the two rates of pay for a period of
twelve months (or 2 years in the case of Council
employees covered by clause 1.7 below). After this
time, the lesser rate will apply.

c) Employees not accepting the offer of a “Transfer
Within The Organisation” in accordance with clause
1.4 will be entitled to clause 1.5 “Redundancy Sev-
erance Benefits”.

1.5 REDUNDANCY SEVERANCE BENEFITS
a) Where a position has been made redundant and al-

ternative work has not been accepted or a suitable
transfer has not been possible, an employee may be
retrenched on the following basis—
Payment and notice for years of continuous service
as follows;
0 < 1 Year 4 weeks pay in lieu of notice
1 < 4 Years 4 weeks pay in lieu of notice plus

2 weeks for every completed year of
service.

4 < 5 Years 6 weeks pay in lieu of notice plus
3 weeks for every completed year of
service

> 5 Years 8 weeks pay in lieu of notice plus
3 weeks for every completed year of
service

b) Where an employee has been employed with the
Council for a minimum of 4 completed years, pro
rata long service leave shall be provided if the em-
ployee is not otherwise entitled to pro rata long
service leave under the Local Government Long
Service Leave Regulations;

c) All other pro rata entitlements payable under the ap-
propriate award or agreement to a terminating
employee will be paid;

d) During the notice period the employee shall be al-
lowed reasonable time off from the job without loss
of pay to attend employment interviews or other simi-
lar activities to assist the employee find employment.

e) Where the circumstances of a retrenched employee
are such that it will be extremely difficult for that
employee to find another job, Council may exercise
its discretion to provide additional benefits to such
employees. In this event, details of the total redun-
dancy package for such an employee shall be
published in accordance with section 5.50(2) of the
Local Government Act.

f) The term “weeks pay” means the normal weekly sal-
ary or wage payable to the employee including any
penalty rates normally paid but excluding overtime
or intermittent payments. The term also includes sal-
ary or wages specifically sacrificed for additional
non-award benefits but does not include the value of
any non-award benefit normally provided for the
employee’s position except as provided for under
1.5c. i.e the normal superannuation contribution pro-
vided to all employees etc).
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1.6 A PAYMENT FOR THE LOSS OF MOTOR VEHI-
CLE USAGE AS FOLLOWS—

a) Where a motor vehicle is considered part of an em-
ployees salary package, no payment shall be made
but the value of the motor vehicle ($8,000 for full
private use) in accordance with the salary package
agreement shall form part of the employees “rate of
pay” for the purposes of determining the payment to
be made pursuant to “Severance Pay Calculation”.
This shall not apply to vehicles provided for Private
Use under Council Policy 2.1.2.

b) Where a motor vehicle is provided under Council
Policy 2.1.2 or 2.1.25, the commuter weekly value
of the motor vehicle for the purposes of severance
payment, shall be $2000 divided by 52 and adding
that payment to an employee’s weekly rate of pay
for the purposes of determining the payment to be
made pursuant to the above “Severance Pay Calcu-
lation 1.5”.

1.7 LOCAL GOVERNMENT BOUNDARY CHANGES,
AMALGAMATIONS AND BREAKUPS

a) Where a restructuring of Local Government bounda-
ries (such as a break up of a Local Government or an
amalgamation of Local Governments) results in a
surplus of employees, Schedule 2.1 clause 11(4) of
the Local Government Act provides for two years
guaranteed employment except where employer and
employee are able to agree to a mutually acceptable
severance package.

b) Clauses 1.2,1.3 and 1.4 above will apply. If a trans-
fer is arranged, the “no reduction” provision in clause
1.4 (b) will apply for two years.

c) Where transfer is not possible, retrenchment will be
offered on the basis of clause 1.5 above. Additional
benefits may be offered in accordance with clause
1.5(f) in an endeavour to reach a mutually accept-
able severance package.

d) If agreement on a severance package is not possible,
the employee will be offered work for two years on
conditions no less favourable than the existing con-
ditions of employment.

e) At any time during the additional employment pe-
riod the Council and employee may re-open
negotiations in an endeavour to reach agreement on
a mutually acceptable severance package.

f) Where an employee remains in employment for two
years pursuant to schedule 2.1 of the Local Govern-
ment Act and is then made redundant, there will be
no entitlement to the redundancy benefits provided
in clause 1.5. Redundancy benefits in accordance
with the appropriate award will still apply.

1.8 COUNSELLING
a) Counselling by a professional counselling service in-

cluding financial shall be available free of charge
from Council for any employee who has been or is
to be retrenched. The Council’s contracted Employee
Assistance services shall be provided for all employ-
ees made redundant (Council Employee Assistance
Program).

b) Appropriate Out Placement services will also be of-
fered. In this event no payment in lieu of such service
will be made.

1.9 TERMINATION DURING NOTICE
a) An employee who has been given notice of retrench-

ment in accordance with clause 1.5 may terminate
during the period of notice and shall be entitled to
the same benefits and payments as if he/she had re-
mained until the expiry of the notice. Provided that
in such circumstances, the employee shall not be
entitled to payments in lieu of notice.

1.10 EXCLUSIONS
a) Benefits provided under this Clause which go be-

yond the appropriate award shall not apply where
employment is terminated as a consequence of con-
duct that justifies instant dismissal.

b) This clause does not apply in the case of casual or
temporary employees who were engaged for a spe-
cific time period or for a specific reason or specific
task, project or program.

c) This clause also does not apply to an employee en-
gaged on a fixed term contract where the term of the
contract expires.

BUNBURY CITY COUNCIL

POLICY—STAFF
POLICY NO: 2.1.2
POLICY SUBJECT: STAFF SALARY REVIEW
POLICY: 1) The salary/wages of all employees

shall be reviewed by Directors during
the month of May each year.
2) Where a position has a salary range
approved by Council, the relevant
Director shall determine the applica-
ble rate within that approved
range.
3) Where a position does not have an
approved salary range, the relevant
Director shall be responsible for
determining the appropriate classifi-
cation of the position.

OBJECTIVE: 1) To ensure rates of pay are related
to employee performance and produc-
tivity.
2) To allow Managerial flexibility to
create productivity based rates of pay
for staff.

GUIDELINES: 1) The relevant Director shall make
salary decisions based on—

a) Staff assessment results
b) The appropriate industrial award

2) Where salary changes are war-
ranted, the relevant Director shall
discuss the matter with the employee.
3) Employees shall be advised in
writing of any change to their salary
structure.
4) Salary ranges set for employees
shall be confirmed by the Council.
2.1.2
5) Salary Sacrifice is an option which
may be negotiated between an
employee and the relevant Director
or Chief Executive Officer. Any
negotiations are to be in accordance
with Salary Sacrifice Guidelines and
Private Use of a Council Owned
Vehicle (employee contribution
arrangement) attached at Appendices
1 and 2 to this Policy.

RESOLUTION NO: (41) (o)
Amended: (53) (2)
Amended: (35) (a) and (b)
Amended: (52) (a)
Amended: (44) (a)(i) & (ii)—
appendix only

RESOLUTION DATE:17 July 1989
Amended: 11 September 1995
Amended: 20 May 1996
Amended: 2 September 1996
Amended: 20 January 1997 (appendix
only)

SOURCE OF POLICY: Manex
REVIEW DATE: June Annually
REVIEW
RESPONSIBILITY: Chief Executive Officer
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BUNBURY CITY COUNCIL

POLICY—STAFF

POLICY NO: 2.1.25

POLICY SUBJECT: USE OF COUNCIL VEHICLES
FOR COMMUTING PURPOSES

POLICY: A Director may grant use of Council
Vehicles for commuting purposes to
such officers as the Director deems
appropriate and with such conditions
as determined by the Director.

OBJECTIVE: To regulate the use of Council
Vehicles for commuting purposes to
such officers as the Director deems
appropriate and with such conditions
as determined by the Director.

GUIDELINES: 1) If permission is granted for
commuting use, the vehicle can be
used to travel between the home and
the normal place of work. Use for
private purposes is not permitted.

2) If the vehicle is a pool vehicle, it is
the responsibility of the officer to
whom commuting use is granted, to
ensure that the vehicle is available for
use by other officers at 8.00am at the
normal place of work on that officers
Rostered Day Off.

3) Any arrangements to ensure
compliance with 2) above are to be
conducted in the officer’s own time or
at the discretion of the relevant
Director.

4) A pool vehicle is defined as a
vehicle determined by the relevant
Director to be available to all staff
within his Division during normal
working hours on a “pool” basis.

5) Where an officer resides at a
distance greater than a 15 kilometre
radius measured from the Council
Depot in Nuytsia Avenue, that officer
will be expected to pay for the cost of
fuel used in commuting that extra
distance outside the 15km radius.

6) Where an officer is expected to be
available for call outs or planned
overtime and lives outside the 15km
radius, they are not required to pay for
fuel used in attending such call outs
or overtime, only such fuel used in
normal commuting.

7) If an officer who is expected to be
available for call out or overtime as
part of their duties, changes their
residence to be outside the 15km
radius, they shall be responsible for
fuel used in commuting as per
clause 5.

8) This policy does not apply to those
officers who have been granted full
private use.

9) The officer to whom commuting
use is granted is responsible for
maintaining the vehicle in a clean and
tidy state.

10) There shall be no smoking in any
pool vehicles.

RESOLUTION NO: (93) (a)

RESOLUTION DATE: 20 September 1993

SOURCE OF POLICY: Director Operations

REVIEW DATE: June Annually

APPENDIX “C”

BUNBURY CITY COUNCIL

POLICY -STAFF
POLICY NO: 2.1.16
POLICY SUBJECT: PERFORMANCE PLANNING

SYSTEM
POLICY: Performance Planning Interviews will

be held with all Staff Members at least
once per year in May in accordance
with the Performance Planning
System procedures.

OBJECTIVE: To ensure that—
1) Supervisors and employees meet on
a regular basis to discuss work
Performance and other work related
issues.
2) Goals are set by mutual agreement.
3) Staff focus on productivity
improvements.

GUIDELINES: 1) Standard Performance Planning
System form as approved by Manex
to be used for Performance Planning
Interviews.
2) Individual staff to be given at least
one week’s notice of Performance
Planning Interview appointment.
3) If any employee believes that they
have been aggrieved by a Performance
Planning Interview, that employee
may ask for a reappraisal to be carried
out by the Manager/Supervisor one
above their supervisor.

RESOLUTION NO: (27) (a)
Amended: (67) (a)
Amended: (52) (a)

RESOLUTION DATE:17 September 1990
Amended: 19 July 1993
Amended: 2 September 1996

SOURCE OF POLICY: Director Council Services
REVIEW DATE: June Annually
REVIEW
RESPONSIBILITY: Chief Executive Officer

APPENDIX “D”

BUNBURY CITY COUNCIL

POLICY—GENERAL
POLICY NO: 2.2.19
POLICY SUBJECT: PROVISION OF GOODS AND

SERVICES TO EXTERNAL CLIENTS
POLICY: As the Business Units have progressed

the improvement of their practices
opportunities have been identified for
core activities to be extended to non
traditional areas. These increases in
efficiency and productivity may
create excess time which can be taken
up by providing Council services
externally.
As the City develops expertise in
delivering goods and services there are
opportunities for additional revenue to
be earned for the City.
With more opportunities being realised
this policy permits certain activities
and provides guidelines of use.

OBJECTIVE: To enhance a workplace culture based
around Best Practice and competitive-
ness, whilst providing for grater
opportunity for staff development and
providing use of other resources to the
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overall advantage of the organisation.
An authorised activity relates to the
provision of goods or services to
external clients.

GUIDELINES: 1) The requirements of the Local
Government Act shall be met at all
times.
2) There shall be no reduction in level,
quality or timeliness of goods or
services provided to the Council.
3) Business Units may tender or quote
for works and services offered by other
organisations on the basis of complete
recovery of all direct and indirect costs
and where it can be demonstrated to
add value to the Council.
4) Tenders or quotes below $5,000
shall be verified by the Business Unit
Manager, quotes between $5,000 and
$30,000 shall be verified by the
Director Business Units, above
$30,000 to be verified by the Chief
Executive Officer prior to submission.
5) The city shall not be exposed to any
financial risk either directly or
indirectly as a result of authorise
activities.
6) Where materials subject to sales tax
are to be supplied, the client shall have
sales tax exemption, alternatively the
client shall provide the materials.
7) The minimum return on investment
for use of Council assets be 8.0%.

RESOLUTION NO: (21)
Amended: (52) (a)

RESOLUTION DATE:10 June 1996
Amended: 2 September 1996

SOURCE OF POLICY: Chief Executive Officer
REVIEW DATE: June Annually
REVIEW
RESPONSIBILITY: Chief Executive Officer

APPENDIX “E”
WORKERS ELIGIBLE FOR A SUPPORTED WAGE

Eligibility Criteria
Employees covered by this clause will be those who are

unable to perform the range of duties to the competence level
required within the class of work for which the employee is
engaged under this agreement/award, because of the effects of
a disability on their productive capacity and who meet the
impairment criteria for receipt of a Disability Support Pen-
sion. (This clause does not apply to any existing employee
who has a claim against the employer which is subject to the
provisions of workers’ compensation legislation or any provi-
sion of this agreement/award relating to the rehabilitation
employees who are injured in the curse of their current em-
ployment).

The clause also does not apply to employers in respect of
their facility, programme, undertaking, services or the like
which receives funding under the Disability Services Act 1988
and fulfils the dual role of service provider and sheltered em-
ployer to people with disabilities who are in receipt of or are
eligible for a disability support pension, except with respect to
an organisation which has received recognition under s10 or
s12A of the Act, or if a part has received recognition, that part.

Supported Wage Rates
Employees to whom this clause applies shall be paid the

applicable percentage of the minimum rate of pay prescribed
by this agreement/award for the class of work which flit per-
son is performing according to the following schedule—

Assessed Capacity % of prescribed
(clause 1.3)  award rate

10% *   10%
20% 20%
30% 30%

Assessed Capacity % of prescribed
(clause 1.3)  award rate

10% *   10%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(Provided that the minimum amount payable shall be not
less than $45 per week).

*  Where a person’s assessed capacity is 10%. they shall
receive a high degree of assistance and support

Assessment of Capacity
For the purpose of establishing the percentage of the award

rate to be paid to an employee under this award/agreement,
the productive capacity of the employee will be assessed in
accordance with the Supported Wage System and documents
in an assessment instrument by either;

1) the employer and a union party to the award/agree-
ment in consultation with the employee or, if desired
by any of these;

2) the employer and an accredited Assessor from a panel
agreed by the parties to the award and the employee;

Lodgement of Assessment Instrument
1) All assessment instruments under the conditions of

this clause, including the appropriate percentage of
the award wage to be paid to the employee, shall be
lodged by the employer with the Registrar of the In-
dustrial Relations Conditions.

2) All assessment instruments shall be agreed and signed
by the parties to the assessment, provided that where
a union which is party to the award the union by
certified mail shall take effect unless an objection is
notified to the Registrar within 10 working days.

Review of Assessment
The assessment of the applicable percentage should be sub-

ject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in
accordance with the procedures for assessing capacity under
the Supported Wage System.

Other Terms and Conditions of Employment
Where an assessment has been made, the applicable per-

centage shall apply to the wage rate only. Employees covered
by the provisions of the clause will be entitled to the same
terms and conditions of employment as all other workers cov-
ered by this award/agreement paid on a pro rata basis.

Workplace Adjustment
An employer wishing to employ a person under the provi-

sions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the
job. Changes may involve re-design of job duties working time
arrangements and work organisation in consultation with other
workers in the area.

Trial Period
1 ) In order for an adequate assessment the employee’s

capacity to be made, an employer may employ a per-
son under the provisions of this clause for a trial
period not exceeding 12 weeks, except that in some
cases additional work adjustment time (not exceed-
ing 4 weeks) may be needed.

2) During that trial period the assessment of capacity
shall be undertaken and the proposed wage rate for a
continuing employment relationship shall be deter-
mined.

3) The minimum amount payable to the employee dur-
ing the trial period shall be no less than $45 per week.
Or, in the case of paid rates awards, the amount pay-
able to the employee during the trial period shall be
$45 per week or such greater amount as is agreed
from time to time between the parties(taking into
account the Department of Social Security income
test free areas for earnings) and inserted into this
award.
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4) Work trials should include reduction or training as
appropriate to the job being trialed.

5) Where the employer and employee wish to establish
a continuing employment relationship following the
completion of the trial period, a further contract of
employment shall be entered into based on the out-
come of assessment under clause 1.3.

APPENDIX “F”
Current as at 1-Jan-98 1-Jul-98 1-Jul-99

1-Jan-97
Level C14 383.40 408.40 448.40 488.40
Level C13 400.10 425.10 465.10 505.10
Level C12 422.60 447.60 487.60 527.60
Level C11 443.50 468.50 508.50 548.50
Level C10 475.20 500.20 540.20 580.20
Level C9 496.10 521.10 561.10 601.10
Level C8 517.01 542.01 582.01 622.01
Level C7 538.43 563.43 603.43 643.43
Level C6 581.17 606.17 646.17 686.17
Level C5 602.60 627.60 667.60 707.60

Building Trades Award
Weekly

Current as at 1-Jan-98 1-Jul-98 1-Jul-99
1-Jan-97

Tradesman
Bricklayers,
Stoneworkers 485.00 510.00 550.00 590.00
Plasters 486.90 511.90 551.90 591.90
Carpenter
Joiner 489.90 514.90 554.90 594.90
Joiner—
Assembler A 449.70 474.70 514.70 554.70
Joiner—
Assembler B 435.80 460.80 500.80 540.80
Plumber 489.90 514.90 554.90 594.90
Plumber—
Registered 499.10 524.10 564.10 604.10
Builders’ Labourers
Group 1 456.70 481.70 521.70 561.70
Group 2 441.40 466.40 506.40 546.40
Group 3 430.00 455.00 495.00 535.00
Group 4 404.10 429.10 469.10 509.10

SIGNATORIES
For and on behalf of the City of Bunbury
G.P. Brennan (signed) 21.11.97

Date
Gary P Brennan
Chief Executive Officer
For and on behalf of The Automotive, Food, Metals, Engi-

neering, Printing and Kindred Industries Union of
Workers—Western Australian Branch.

Common Seal
J. Sharp-Collett (signed) 5/12/97

Date
For and on behalf of the Construction, Mining Energy, Tim-

beryards, Sawmills and Woodworkers Union of
Australia—Western Australian Branch.

Common Seal
J. McDonald (signed) 16.12.97

Date
For and on behalf of the Communications, Electrical, Elec-

tronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch.

J.D. Fiala (signed)   (J.D. Fiala) 5-12-97
Date

Common Seal

DEPARTMENT OF LAND ADMINISTRATION
ENTERPRISE BARGAINING AGREEMENT.

No. PSA AG 18 of 1998.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Department of Land Administration.

No. PSA AG 18 of 1998.

Department of Land Administration Enterprise Bargaining
Agreement.

PUBLIC SERVICE ARBITRATOR

COMMISSIONER J.F. GREGOR.

23 March 1998.
Order.

HAVING heard Mr M Finnegan on behalf of the applicant
and Ms C Hudson on behalf of the respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Department of Land Administration Enter-
prise Bargaining Agreement be registered in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after the 6 March of 1998.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

ENTERPRISE BARGAINING AGREEMENT

ADMINISTRATION OF THE AGREEMENT

1.—TITLE
This Agreement shall be known as the Department of Land

Administration Enterprise Bargaining Agreement and shall
replace the Department of Land Administration Agreement,
No. PSA AG8 of 1996.

2.—ARRANGEMENT
ADMINISTRATION OF THE AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES TO THE ARRANGEMENT
5. COMMITMENT
6. NUMBER OF EMPLOYEES COVERED
7. DEFINITIONS
8. DATE AND OPERATION OF AGREEMENT
9. NO FURTHER CLAIMS
10. SINGLE BARGAINING UNIT
11. RELATIONSHIP TO PARENT AWARD
12. AVAILABILITY OF AGREEMENT
CONDITIONS OF EMPLOYMENT
13. SALARY INCREASES
14. PHASING OUT OF THE BONUS PAYMENT
15. LEVEL 1 CLASSIFICATION
16. ADJUSTMENT OF ALLOWANCES
17. DISPUTE RESOLUTION PROCEDURE
18. PART-TIME EMPLOYMENT
19. CHILD CARE INFORMATION
20. HOME BASED WORK
21. PERSONAL FILE
22. FLEXIBLE WORKING HOURS
23. SCHOLARSHIPS
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24. WORKPLACE CONSULTATION
25. DEVELOPMENT AND IMPLEMENTATION OF

INITIATIVES
26. CONTRACT WORKERS
27. ENVIRONMENT
LEAVE
28. ANNUAL LEAVE
29. ANNUAL LEAVE TRAVEL CONCESSION
30. LONG SERVICE LEAVE
31. PARENTAL LEAVE
32. PAID PARENTAL LEAVE
33. PAYOUT OF LEAVE
34. EMPLOYEE FUNDED EXTRA LEAVE
35. CEREMONIAL/CULTURAL LEAVE
36. CARER’S/FAMILY LEAVE
37. EMERGENCY SERVICES LEAVE
SIGNATORIES OF PARTIES TO AGREEMENT

3.—SCOPE
This Enterprise Bargaining Agreement shall apply to all

Department of Land Administration employees including Sen-
ior Executive Service employees working in the Department
of Land Administration who are members of or eligible to be
members of the Union, party to this agreement.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Chief Executive, De-

partment of Land Administration and the Civil Service
Association (Inc.)of Western Australia.

5.—COMMITMENT
The Employer and the Employees are committed to achiev-

ing DOLA’s vision.
This vision acknowledges excellence in the development,

implementation and delivery of DOLA’s products and serv-
ices by DOLA and its employees and best practice in work
force management.

Through the application of government policy, DOLA’s best
practice policy initiatives and Code of Business Conduct, the
employer and the employees will positively contribute to the
achievement of DOLA’s vision.

6.—NUMBER OF EMPLOYEES COVERED
It is estimated that 120 Employees will be covered by this

Agreement.

7.—DEFINITIONS
7.1 In these terms and conditions, unless the context other-

wise requires, the following expressions shall have the
following meanings—

“Accrued Leave” means leave accumulated prior to the
current entitlement period.

“Agreement” means the Enterprise Bargaining Agree-
ment signed by DOLA and the CSA.

“Chief Executive” means the Chief Executive of the
Department of Land Administration of Western Australia
or the Chief Executive’s delegated authority.

“CSA” means the Civil Service Association of Western
Australia Incorporated.

“DOLA” means the Department of Land Administra-
tion of Western Australia, the Chief Executive or the Chief
Executive’s delegated authority.

“Employee” means any employee who is employed by
the Department of Land Administration of Western Aus-
tralia who is covered by the Agreement.

“Government” means the State Government of West-
ern Australia.

“Metropolitan Area” means the area within a radius of
fifty (50) kilometres from the Perth City Railway Sta-
tion.

“Parties” means the Department of Land Administra-
tion of Western Australia and the Civil Service Association
of Western Australia Incorporated.

“PSA” means the Public Service Award 1992.

“Recognised Previous Government Employer” means
any Commonwealth of Australia, State or Territory of
Australia body or authority.

“SBU” means Single Bargaining Unit.
“Union” means the Civil Service Association of West-

ern Australia Inc.
“WAIRC” means the Western Australian Industrial Re-

lations Commission.
7.2 A reference to legislation includes all supporting legisla-

tion or documentation as amended from time to time.

8.—DATE AND OPERATION OF AGREEMENT
8.1 This Agreement shall operate from the beginning of the

pay period during which this Agreement is registered in the
Western Australian Industrial Relations Commission and shall
remain in force for a period of 25 months.

8.2 The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement.

8.3 The parties will review this Agreement six months prior
to the date of expiration and begin negotiations on its renewal
or replacement.

8.4 Following the process of reviewing this Agreement it
will be renewed or replaced by another Agreement.

8.5 The parties recognise that it is important to encourage
future productivity improvements beyond those currently iden-
tified in this Agreement. Where such improvements are
identified and implemented they will be considered as part of
the next Enterprise Bargaining Agreement.

9.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.

10.—SINGLE BARGAINING UNIT
For the purpose of negotiating this Enterprise Bargaining

Agreement a Single Bargaining Unit has been formed as a
representative of all parties.

The SBU comprises the Civil Service Association of WA
(Inc.) and the Department of Land Administration.

11.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Public

Service Award 1992 which applies to the parties to this Agree-
ment. In the case of any inconsistencies, this Agreement shall
have precedence to the extent of any inconsistencies.

12.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to access a copy of this

Agreement. In addition, a copy or copies of this Agreement
will be kept in an easily accessible place or places within the
agency, and the location of the copies will be communicated
to all employees.

CONDITIONS OF EMPLOYMENT

13.—SALARY INCREASES
Salary increases payable on the date the Agreement is regis-

tered and 12 months after the date of registration of the
Agreement are dependent on the actual achievement of cur-
rent and future productivity improvements, initiatives and
targets identified in the Business Plans developed in accord-
ance with DOLA’s Business Plans: Guidelines and Criteria
(refer Schedule A).

13.1 The Employee’s salary will increase by 3.5% with ef-
fect from the date of registration of the Agreement in
accordance with Column 1 of Schedule B of this Agreement.
This increase is in recognition of the current and future pro-
ductivity improvements implemented in DOLA during 1997
and 1998.

13.2 The Employee’s base salary will increase by 3.5% 12
months from the date of registration in accordance with Col-
umn 2 of Schedule B, provided that DOLA can demonstrate
that the productivity improvements generated are sufficient to
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justify the salary increase. The productivity improvements in-
clude—

• development of Business Plans in accordance with
DOLA’s Business Plans: Guidelines and Criteria (re-
fer Schedule A);

• development of individual and team based perform-
ance management plans; and

• achieving the targets identified in the Business Plans
and performance management plans for 1998.

14.—PHASING OUT OF THE BONUS PAYMENT
The Employer recognises the Employees’ preference for the

redirection of the bonus payment provided in the previous
Agreement.

The Employer is also committed to the realignment of the
organisation to a funder/purchaser/provider model and the in-
troduction of initiatives that will position DOLA for 2000 and
beyond with an increased business focus. DOLA will encour-
age this change in focus with a range of initiatives—

• Business Plans for divisions, sections and teams;
• development of business leaders/managers and staff;
• development of teams;
• gainsharing incentives through the introduction of

business-based and team-based performance man-
agement; and

• introduction of Productivity Improvement Plans for
teams and individuals and the development of per-
formance indicators which include sick leave.

14.1 The bonus payments will be phased out over the life of
the Agreement.

14.2 The Employee will receive a bonus payment of $300 in
December 1998 subject to—

14.2.1 participation in the development of business
and team based Business Plans: Guidelines and
Criteria (refer Schedule A);

14.2.2 achievement of the sick leave performance
indicator negotiated in the Business Plans; and

14.2.3 the provisions of subclause 14.4.
14.3 The Employee will receive a bonus payment of $300 in

December 1999 subject to—
14.3.1 achieving or exceeding the team based targets

which will be identified through the Business
Plans: Guidelines and Criteria (refer Sched-
ule A);

14.3.2 achievement of the sick leave performance
indicator negotiated in the Business Plans; and

14.3.3 the provisions of subclause 14.4.
14.4 The bonus payment will be paid on a pro rata basis

where the Employee—
a) takes more than 8 weeks annual leave or more than

13 weeks long service leave;
b) takes more than 4 weeks unpaid leave over the pe-

riod covered by the Business Plan;
c) is a part time Employee;
d) is on workers’ compensation for a continuous period

of more than 6 months during the period covered by
the Business Plan; or

e) commenced work with DOLA after the implemen-
tation of the Business Plan.

15.—LEVEL 1 CLASSIFICATION
15.1 The Parties agree that the adult Level 1 increment range

will be reduced from 9 to 7 increment levels, as provided for
in Schedule B, from the date of registration of this Agreement.

15.2 All employees currently employed at Level 1, will
progress to the nearest salary point in the new range that is no
less than the salary that applied immediately prior to the regis-
tration of this agreement. The Employee’s current salary
increment date will remain unchanged.

15.3 Over the life of the Agreement, DOLA will commence
preparation of guidelines for a traineeship scheme for new
employees who do not meet the Australian Standards Frame-
work, Level 1, Public Administration competencies.

16.—ADJUSTMENT OF ALLOWANCES
16.1 The rates and specification for allowances shall, unless

specified otherwise in this Agreement, be varied in line with
adjustments made to the Public Service Award 1992.

16.2 Where salary forms part of the calculations for an al-
lowance, salary rates contained in Schedule B of this
Agreement shall be used.

16.3 Allowances incurred after the date the Agreement be-
comes operative shall be calculated as per subclause 16.2.

17.—DISPUTE RESOLUTION PROCEDURE
17.1 Where an Employee has a grievance or concern about a

matter within the workplace, DOLA’s Grievance Resolution
Procedure or Harassment Grievance Procedure shall be fol-
lowed, as appropriate. These procedures may be varied where
appropriate through consultation with the parties.

17.2 Any questions, disputes or difficulties arising specifi-
cally out of this Agreement which have not been resolved using
DOLA’s Grievance Resolution Procedure, will be dealt with
in accordance with the following procedure—

a) The Union representative and/or the Employee/s con-
cerned shall discuss the matters with the immediate
supervisor in the first instance. An Employee may
be accompanied by a Union representative.

b) If the matter is not resolved within 5 working days
following the discussion in accordance with
subclause 17.2 (a) of this Agreement, the matter shall
be referred by the Union representative or Employee
to the Employer or the Employer’s representative,
for resolution.

c) If the matter is not resolved within 5 working days
of the Union representative’s or Employee’s notifi-
cation of the dispute to the Employer, it may be
referred by the Union or the Employer to the WAIRC.

17.3 Until the matter is resolved in accordance with the above
procedure, no party shall be disadvantaged or prejudiced as to
the final settlement by the continuation of normal work.

18.—PART-TIME EMPLOYMENT
18.1 Definition

a) Permanent part time employment is defined as regu-
lar and continuing employment of less than 38 hours
per week.

b) A part-time position shall be one which has discrete
functions and responsibilities, but arranged in such
a way as to be consistent with job redesign and
multiskilling.

c) Unless otherwise stated, part time employees will
be entitled to the same allowances, conditions, ben-
efits as full time employees, on a pro rata basis.

18.2 Part-Time Agreement
a) Each permanent part-time arrangement shall be con-

firmed in writing and shall include the agreed period
of the arrangement, and the agreed hours of work in
accordance with the Hours of Work subclause 18.3
of this Clause.

b) The conversion of a full-time Employee to part-time
employment can only be implemented with the writ-
ten consent or by written request of that Employee.
No employee may be converted to part-time employ-
ment without that employees prior agreement.

18.3 Hours of Work
a) The parameters for the working of “ordinary hours”

shall be in accordance with Clause 22 ‘Flexible Work-
ing Hours’.

b) The Employer shall specify in writing before a part-
time Employee commences work, the prescribed
weekly and daily hours of work for the Employee
including starting and finishing times each day (“or-
dinary hours”).

c) The Employer shall give an Employee 1 months no-
tice of any proposed variation to that Employee’s
starting and finishing times and/or particular days
worked, provided that the Employer shall not vary
the Employee’s total weekly hours of work without
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the Employee’s prior written consent. A shorter pe-
riod of notice may be given if agreed to by the
Employee.

d) There may be exceptional reasons for temporary vari-
ations to an Employee’s working hours. Since the
usual reasons for seeking part-time employment are
because of other commitments, any variations must
be agreed to in writing by the part-time Employee.

e) If agreement is reached to vary an Employee’s ordi-
nary working hours under this subclause—

(i) Time worked to 7 hours and 36 minutes on
any day is not to be regarded as overtime but
an extension of the contract hours for that day
and will be paid at the normal rate of pay.

(ii) Overtime shall not be payable unless the total
time worked on any day exceeds 7 hours and
36 minutes.

(iii) Additional days worked, up to a total of 5 days
per week, are also regarded as an extension of
the contract and will be paid at the normal rate.

18.4 Part-time Salary, Allowances and Annual Increments
a) An Employee who is employed on a part time basis

shall be paid a proportion of the appropriate full time
salary dependent upon time worked. The salary shall
be calculated in the following manner—
Hours worked per fortnight X full-time fortnightly salary

76 1

b) A part-time Employee shall be entitled to annual in-
crements, as outlined in Clause 12 of the Public
Service Award, subject to meeting the usual perform-
ance criteria.

18.5 Leave
a) A part time Employee shall be entitled to the same

leave conditions prescribed by this Agreement for
full time Employees.

b) Payment to an Employee proceeding on accrued an-
nual leave and long service leave shall be calculated
on a pro rata basis having regard for any variations
to the Employee’s ordinary working hours during the
accrual period.

c) Sick leave and any other paid leave shall be paid at
the current salary, but only for those hours or days
that would normally have been worked had the Em-
ployee not been on such leave.

18.6 Right of Reversion of Employees
a) Where a full-time Employee reduces their hours of

work to part-time for a period no greater than 12
months, that Employee has a right (upon written ap-
plication) to revert to full-time hours in a position of
equal classification as soon as is deemed practicable
by the Employer, but no later than the expiry of the
agreed period.

b) A full-time Employee who reduces their hours of
work to part-time for a period greater than 12 months,
may apply to revert to full-time hours in a position
of equal classification, but only as soon as is deemed
practicable by the Employer.

c) The Employer, with the written consent of the Em-
ployee, may transfer that Employee to a full-time
position at a level less than the Employee’s substan-
tive level.
Prior to effecting the transfer of an Employee the
Employer shall—

(i) notify the Employee of the specific position
to which the Employer proposes to transfer
the Employee; and

(ii) obtain the written consent of the Employee to
transfer to that position.

19.—CHILD CARE INFORMATION
19.1 The parties recognise the importance of providing flex-

ibility in the workplace. Balancing work and family has become
an integral part of working life and the parties are committed
to fostering a workplace that is responsive to Employees’ needs

while maintaining strong commitment to excellence in cus-
tomer service through the following initiatives—

• DOLA’s family room;
• information on local child care facilities, family day

care and vacation care will be available through the
Human Resources Branch; and

• information on family friendly initiatives will be pro-
vided on a regular basis through the DOLA Bulletin.

20.—HOME BASED WORK
20.1 The parties are committed to assisting Employees who

seek to work from home.
20.2 An Employee may request to work from home for—

a) all or part of their working hours;
b) a fixed or an indefinite period.

20.3 Approval for working from home may be granted pro-
viding—

a) the arrangements suits customer service and work
requirements;

b) that adequate work recording systems are in place;
c) appropriate Occupational Safety and Health stand-

ards are met;
d) appropriate insurance requirements, such as Work-

ers’ Compensation and Public Liability, are met;
e) arrangements for the provision of equipment are

agreed between the Employee and the Employer; and
f) access arrangements are agreed between the Em-

ployee and the Employer.
20.4 The Employer commits to conducting a Home Based

Work Pilot Program, information from which will form the
basis of ‘Home Based Work Guidelines’ to assist the manage-
ment of working from home. The Guidelines will be developed
in consultation by the parties and with reference to other rel-
evant sources.

21.—PERSONAL FILE
Where the Employer maintains a personal or other file con-

taining personal information on an Employee, the Employee
shall be entitled to examine all material maintained on that
file, which relates to that individual, and obtain a photocopy
of such material in accordance with Human Resource Branch
policy.

22.—FLEXIBLE WORKING HOURS
Clause 16 “Hours” of the Public Service Act 1992 shall ap-

ply except in the following—
22.1 The Employee’s normal hours of work will be an

average of 38 hours per week which are to be worked
in accordance with this Clause.

22.2 A normal work day will be an average of 7 hours
and 36 minutes.

22.3 Flexible working hours means that Employees choose
their hours within the hours of 6.00 am and 7.00 pm
during a five day week, Monday to Friday, subject
to subclauses 22.4 and 22.5 of this Clause.

22.4 Employees may negotiate their own daily starting
and finishing times, as long as they complete the re-
quired working hours (full time or part time) up to
152 hours every four weeks.

22.5 Resource needs and hours required to be worked will
be determined within the work environment and
agreed by the Supervisor and the Employee to de-
cide the most suitable working arrangements.

22.6 Where a roster is in operation a minimum of one
day’s notice will be required by either party to adjust
the roster. If requested by either party such notice
will be in writing.

22.7 A monitoring system is to be established for hours
worked and work output which can be used for the
purposes of confirming hours of attendance and pro-
ductivity for payment purposes and audit purposes.

22.8 When an Employee is directed to work overtime,
then overtime rates in accordance with Clause 18
Overtime Allowance of the Public Service Award will
be paid.
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22.9 Hours of overtime worked will not form part of the
flexible working hours credit for the purpose of cal-
culating the 152 hours required to be worked under
normal conditions.

22.10 Within each four (4) week period, credit hours may
be accumulated and used at a later date. Hours may
be accumulated up to the equivalent of 38 hours at
the conclusion of any 4 week accrual period.
These credited hours may be taken in periods of hours
agreed by the Supervisor.

22.11 The normal debit hours that may be accumulated at
any time is 2 days. However, under exceptional cir-
cumstances a supervisor/manager may approve debit
hours of more than 2 days. If this occurs then the
supervisor plans with the Employee how the debit
will be reduced.

23.—SCHOLARSHIPS
23.1 The Chief Executive may grant Scholarships, through

more flexible use of the training budget on the following ba-
sis—

a) the beneficiary has contributed significantly to the
outcomes of DOLA; or

b) the proposed course of study or study tour is rel-
evant to the operations of DOLA.

23.2 Applications for Scholarships will be called annually
and final selection of beneficiaries will be made by the Chief
Executive. Where travel is involved, approval will be in full
accord with Government policy relating to intrastate, inter-
state and overseas travel arrangements.

24.—WORKPLACE CONSULTATION
Workplace consultation shall be used extensively to con-

tribute to the achievement of DOLA’s mission and vision and
the objectives of this Agreement through—

• stimulating ideas for improved productivity, quality
and access to service;

• ensuring all ideas are properly considered;
• developing agreed performance targets;
• monitoring progress and providing feedback on out-

comes to all employees; and
• developing Business Plans, productivity improve-

ment targets and milestones.
Workplace consultation shall involve sharing information,

discussing and making recommendations on matters relevant
to change and the operations of DOLA.

The parties agree that genuine consultation involves a com-
mitment to an open, active process of decision making which
acknowledges the competence and contribution of every par-
ticipant.

Consultation is defined as either party seeking the view of
the other wherever possible, providing the parties and employ-
ees with the opportunity to influence the outcome.

Workplace consultation may involve a variety of individu-
als and groups using different forums which include—

Staff Consultation Groups
Groups may be formed on a divisional, operational,

functional or task basis. The size of a group shall be ap-
propriate to the broader group of employees they are
representing and to the purpose and objectives of the
group.

Participants of a Group may be elected and/or nomi-
nated by their peers and will usually include employees
who have the skills required by the group, or those inter-
ested in participating, whichever is appropriate. The
Groups should include supervisors, management and un-
ion representatives where appropriate.

A group shall provide to the relevant Divisional Direc-
tor a list of group members, the purpose and objectives of
the group and the agreed procedures for meeting and
making recommendations.

Groups may form and continue to operate where the
Divisional Director and the Chief Executive are satisfied
that the group’s outcomes are contributing to the achieve-
ment of DOLA’s objectives.

Staff Communications with Corporate Executive
Employees may communicate recommendations or sug-

gestions for improved productivity, and any other issues
relating to DOLA’s business operations to the Corporate
Executive.

This may be done via groups and/or via the group’s
relevant Divisional Director or a union representative.

Information from Corporate Executive to employees
may be disseminated by Corporate Executive members,
by circulation of confirmed Corporate Executive minutes
or by circulation of confirmed Corporate resolutions.

Having considered recommendations and other out-
comes from consultative processes, decisions will
continue to be made by the Chief Executive who is le-
gally responsible and accountable to Government for the
efficient and effective operation of DOLA.

25.—DEVELOPMENT AND IMPLEMENTATION OF
INITIATIVES

The Employer and Employees are committed to the devel-
opment and implementation of a broad range of initiatives as
part of our business planning process. These initiatives will be
based on the principles of improved productivity, quality and
access to service.

The Employer and Employees agree to develop and subse-
quently implement the Business Plans and productivity
improvements as detailed in Schedule A Business Plans: Guide-
lines and Criteria.

26.—CONTRACT WORKERS
The Employer is committed to managing its use of fixed

term contracts. Appropriate use of fixed term contracts may
include—

(a) employment which involves specific workload de-
mands of a short term nature;

(b) short term project positions that require skills not
possessed by a current employee;

(c) employing a person with specific skills who could
not be redeployed later; or

(d) the project being totally externally funded.

27.—ENVIRONMENT
DOLA is committed to providing a workplace that strives

towards waste reduction, recycling and energy conservation
in accordance with government policy. The methods employed
include recycling waste products such as glass, plastic and
paper, and implementing measures to reduce energy usage.

Through Business Plans DOLA will promote awareness of
environmental issues and will encourage employees to make
suggestions on environmentally friendly practices in the
workplace.

LEAVE

28.—ANNUAL LEAVE
Annual Leave provisions will be as per Clause 19 of the

Public Service Award except in the cases outlined below.
Subclause 19.3 of the Public Service Award, “Pro rata An-

nual Leave”, shall be replaced with the following—
28.1 Pro rata Annual Leave

a) Entitlement
(i) An Employee who enters the Public Service

after January 1 is entitled to pro rata annual
leave for that year, calculated on a daily basis.

b) An Employee may take annual leave during the cal-
endar year in which it accrues or anytime thereafter,
but the time during which the leave may be taken is
subject to the approval of the Employer.

c) An Employee who has been permitted to proceed on
annual leave and who ceases duty before complet-
ing the required continuous service to accrue the
leave, must refund the value of the unearned pro rata
portion, calculated at the rate of salary as at the date
the leave was taken, but no refund is required in the
event of the death of the Employee.
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Subclause 19.6 of the Public Service Award, “Additional
leave for the North West”, will be replaced with the follow-
ing—

28.2 Additional Leave for the North West
a) Employees whose headquarters are located north of

26° South Latitude shall receive an additional five
working days annual leave on the completion of each
year of continuous service in the region.

b) An Employee who proceeds on annual leave before
having completed the necessary year of continuous
service may be given approval for the additional five
working days leave provided the leave is taken at
departmental convenience and provided the Em-
ployee returns to that region to complete the necessary
service.

c) Where an Employee has served continuously for at
least a year north of the 26° South Latitude, and leaves
the region because of transfer, a pro rata annual leave
credit to be cleared at a time agreed between the
Employer and Employee shall be calculated on a daily
basis.

d) Where payment in lieu of pro rata annual leave is
made on the death, resignation or retirement of an
Employee in the region, the payment shall be calcu-
lated on a daily basis.

29.—ANNUAL LEAVE TRAVEL CONCESSION
29.1 Employees stationed in remote areas—

a) Where an Employee’s headquarters is situated in Dis-
trict Allowance Areas 3, 5, 6 or in that portion of
Area 4 located north of 30° South Latitude, an an-
nual travel concession will be provided for the
Employee and his/her dependents when proceeding
on Annual Leave.

b) The travel concession will be to the value of a return
standard economy airfare to Perth for the Employee,
dependent spouse and dependent children.

c) An Employee is required to serve 12 months in these
areas before qualifying for travel concessions. How-
ever, employees who have less than 12 months of
service in these areas and who proceed on annual
leave to suit departmental convenience will be al-
lowed the concessions. The concession may also be
given to an Employee who proceeds on annual leave
before completing the 12 months service provided
that they return to the area to complete the 12 months
service at the expiration of the period of leave.

d) Travel must be undertaken to be eligible for the con-
cession. Travel concessions not utilised within twelve
months of becoming due will lapse.

e) Part-time employees are entitled to travel conces-
sions and travelling time on a pro rata basis according
to the usual number of hours worked.

f) Travel time is to apply where the Employee travels
outside the District Allowance Area where their head-
quarters is located.

Approved
Mode
of Travel Travel Concession Travelling Time

Air Air fare concession for the  One day each way
Employee, dependent spouse
and dependent children.

Road Full motor vehicle allowance North of 20° South Latitude—
rates, but reimbursement not two and one half days each way.
to exceed paragraph 29.1 (b). Remainder—two days each way.

Air and Full motor vehicle allowance North of 20° South Latitude –
Road rates for car trip and air fare, two and one half days each way.

but reimbursement not to Remainder—two days each way.
exceed paragraph 29.1 (b).

29.2 Employees whose headquarters are located 240 kilo-
metres or more from Perth—

a) the Employer may grant to employees, other than
those designated in paragraph 29.1 (a) whose head-
quarters are situated two hundred and forty kilometres
or more from Perth General Post Office and who
travel to Perth for their annual leave, reasonable trav-
elling time to enable them to complete the return
journey.

30.—LONG SERVICE LEAVE
The provisions of the Public Service Award apply except in

the following—
The Employee may apply to take a complete entitle-

ment of long service leave on full pay or half pay, in
multiples of weekly entitlements.

31.—PARENTAL LEAVE
31.1 For the purposes of this Clause, unless otherwise stated,

“leave” shall refer to unpaid parental leave.
31.2 Eligibility for Parental Leave

31.2.1 An Employee is entitled to a period of up to
52 weeks parental leave in respect of the birth
of a child or the adoption of a child under the
age of five to the Employee or the Employ-
ee’s spouse/partner.

31.2.2 An Employee seeking to adopt a child shall
be entitled to two days unpaid leave for the
Employee to attend interviews or examination
required for the adoption procedure. Employ-
ees working or residing outside the Perth
metropolitan area are entitled to an additional
days leave. The Employee may take any paid
leave entitlement in lieu of this leave.

31.3 Other Leave Entitlements
a) An Employee proceeding on parental leave may elect

to substitute any part of that leave with accrued an-
nual leave or long service leave for the whole or part
of the period of parental leave.

b)  i) Subject to all other leave entitlements being
exhausted employees shall be entitled to ap-
ply for leave without pay following parental
leave to extend their leave by up to two years.
Any period of leave without pay is subject to
the provisions of the Public Service Award,
Clause 24 Leave Without Pay.

ii) Any period of leave must be applied for and
approved in advance and will be granted on a
year by year basis. Where both parents work
for the agency the total period of leave with-
out pay following parental leave will not
exceed two years.

iii) Should an Employee apply for extended leave
in accordance with paragraphs 31.3 (b) (i) and
(ii), the Employer has the discretion, subject
to paragraphs 31.3 (b) (iv) and (v), to adver-
tise and fill the Employee’s substantive job on
a permanent basis.

iv) The Employee shall be advised in writing be-
fore the leave is approved, that their
substantive job may be advertised and filled
in their absence.

v) An Employee whose substantive job has been
filled in accordance with paragraph 31.3 (iii),
shall on return to duty be entitled to a position
equivalent in pay, conditions and status and
commensurate with the Employee’s skills and
abilities as the one held immediately prior to
commencement of leave.

c) An Employee on parental leave is not entitled to sick
leave.

d) Should the birth or adoption result in other than the
arrival of a child, the person concerned shall be enti-
tled to such period of paid sick leave or unpaid leave
for a period certified as necessary by a registered
medical practitioner.

31.4 Notice and Variation
a) The Employee shall give not less than ten weeks no-

tice in writing to the Employer of the date the
Employee proposes to commence parental leave stat-
ing the period of leave to be taken. A certificate from
a registered practitioner or advice from the adoption
agency shall support the notice.

b) An Employee seeking to adopt a child shall not be in
breach of paragraph 31.4 (a) by failing to give the
required period of notice if such failure is due to the
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requirement of the adoption agency to accept earlier
or later placement of a child, or other compelling
circumstances.

c) For a pregnant Employee, the period of absence on
Parental Leave shall commence at least six weeks
before the expected date of birth and end at least six
weeks after the day on which the birth has taken place.
However, the Employee may apply to the Chief Ex-
ecutive to vary this period, provided the application
is supported by a certificate from a registered medi-
cal practitioner indicating that the Employee is fit to
continue or resume work within this minimum pe-
riod.

d) An Employee proceeding on parental leave may at
any time during that period of leave elect to reduce
or extend the period stated in the original applica-
tion provided four weeks written notice is given,
subject to paragraphs 31.2.1 2 and 31.4.

e) With the prior approval of the Employer, an Em-
ployee may accept full-time or part-time contracts
of or for service for a period not exceeding the pa-
rental leave.

f) With the prior agreement of the Employee and the
Employer, a portion or portions of unused parental
leave may be resumed at the Employee’s discretion
within a 12 month period of becoming entitled to
parental leave.

31.5 Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the Employee make it
inadvisable for the Employee to continue in her present du-
ties, the duties shall be modified or the Employee may be
temporarily transferred to a safe position at the same classifi-
cation level until the commencement of parental leave.

31.6 Replacement Employee
Prior to engaging a replacement employee the Department

of Land Administration shall inform the person of the tempo-
rary nature of the employment and the entitlements relating to
the return to work of the Employee on parental leave.

31.7 Return to Work
a) An Employee shall confirm the intention to return to

work by notice in writing to the Employer not less
than four weeks prior to the expiration of parental
leave.

b) An Employee on return to work from parental leave
shall be entitled to the position which the Employee
occupied immediately prior to proceeding on paren-
tal leave. Where the Employee was transferred to a
safe job the Employee is entitled to return to the po-
sition occupied immediately prior to transfer.

c) Where the position occupied by the Employee no
longer exists, the Employee shall be entitled to a
position at the same classification level with duties
similar to that of the abolished position.

d) An Employee may elect to return on a part time ba-
sis to the same position occupied prior to the
commencement of leave or to a different position at
the same classification level in accordance with
Clause 18 Part Time Employment/Job Sharing.

e) An Employee who has returned on a part time basis
may, in accordance with Clause 18 Part Time Em-
ployment/Job Sharing, revert to full time work.

31.8 Effect of Leave on the Employment Contract
a) An Employee employed for a fixed term contract

shall have the same entitlement to parental leave,
however the period of leave granted shall not extend
beyond the term of that contract.

b) Absence on parental leave shall not break the conti-
nuity of service of an Employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant award or agreement.

c) An Employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award
or agreement.

d) The Employer shall not terminate the employment
of an Employee on the grounds of the Employee’s
application for parental leave or absence on leave
but otherwise the rights of the Employer in respect
of termination of employment are not affected.

32.—PAID PARENTAL LEAVE
32.1 An Employee who is the primary care giver, and who

has completed 12 months continuous service with the Em-
ployer or a recognised previous employer, will be entitled to
six weeks paid parental leave, from the anticipated birth date.

32.2 Only one period of paid parental leave is available for
each birth or adoption.

32.3 Contract Employees’ paid parental leave cannot con-
tinue beyond the expiry date of their contract.

32.4 Paid parental leave taken in accordance with subclause
32.1 will form part of the 52 weeks Parental Leave entitle-
ment covered by Clause 31. Absence on paid parental leave
will not count as service for the purpose of accruing entitle-
ments to sick leave, annual leave or long service leave.

32.5 The Employer may request evidence of primary care
giver status.

32.6 All other conditions relating to Clause 31 Parental Leave
apply as per this Agreement.

33.—PAYOUT OF LEAVE
33.1 If the Employee applies to receive payments rather than

taking periods of accrued annual leave or accrued long service
leave such application may be approved, subject to the fol-
lowing—

33.1.1 Availability of funds.
33.1.2 Ten days annual or long service leave must be taken

in the calendar year for an application to be approved.
33.1.3 Payment in lieu of leave will not exceed the equiva-

lent of 4 weeks annual leave and 13 weeks long
service leave in any one calendar year. However,
applications to have greater amounts of leave paid
out will be considered where special circumstances
exist.

33.1.4 The payment will be at the salary rate which would
have been paid if the leave had been taken.

33.1.5 Applications are processed in order of receipt.

34.—EMPLOYEE FUNDED EXTRA LEAVE
34.1 With the written agreement of the Employer, an Em-

ployee may elect to make alternative arrangements for a portion
of their salary they would otherwise be entitled to receive in
accordance with this Agreement.

The alternative arrangements include—
a) Up to an additional 4 weeks leave per annum with

the 48 weeks salary spread over the full 52 weeks of
the year; or

b) over a four year period, receive 80% of the salary to
which they are entitled, with the fifth year taken as
paid leave.

34.2 Where an Employee has elected to receive a portion of
their salary in accordance with paragraph 34.1 (a)—

a) the number of weeks in excess of 4 weeks annual
leave entitlement shall not be accrued and will not
attract leave loading;

b) in the event that the Employee cannot take the leave,
his/her salary will be adjusted to take account of the
time worked during the year that was not included in
the salary, with the method of reimbursement to be
negotiated between the Employer and Employee.

34.3 Where an Employee has elected to receive a portion of
their salary in accordance with paragraph 34.1 (b)

a) on completion of the fourth year, the Employee will
be entitled to 12 months leave and will receive an
amount equal to 80% of the salary they were entitled
to in the fourth year of deferment which will be paid
over the term of the leave;

b) where employees complete four years of deferred
salary and are not required to attend duty in the fol-
lowing year, the period of leave shall not constitute
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a break in service and shall count as service on a pro
rata basis for all purposes;

c) an Employee may withdraw from this scheme prior
to completing the deferral period by written notice.
The Employee will receive payment of salary fore-
gone to that time with the method of reimbursement
to be negotiated between the Employee and Em-
ployer, or an equivalent paid absence from duty.

34.4 Approval shall be subject to meeting business and serv-
ice delivery requirements.

35.—CEREMONIAL/CULTURAL LEAVE
35.1 An Employee covered by this Agreement is entitled to

time off without loss of pay, subject to leave entitlements, for
tribal/ceremonial/cultural purposes.

35.2 Such leave shall include leave to meet the Employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

35.3 Ceremonial/cultural leave may be taken as whole or
part days off. Each day or part day, shall be deducted from
short leave, annual leave or flexi leave entitlements.

35.4 The Employer may request reasonable evidence of the
legitimate need for the Employee to be allowed time off.

35.5 Time off without pay may be granted by arrangement
between the Employer and Employee for tribal/ceremonial/
cultural purposes.

35.6 Ceremonial/cultural leave shall be available, but not
limited to, Aboriginal and Torres Strait Islanders.

36.—CARER’S/FAMILY LEAVE
36.1 For the purposes of this Clause, the definition of fam-

ily shall be the definition for the term ‘relative’ contained in
the Equal Opportunity Act 1984. That is, a person who is re-
lated to the Employee by blood, marriage, affinity, adoption
and includes a person who is wholly or mainly dependent on,
or is a member of the household of, the Employee.

36.2 Employees with responsibilities in relation to mem-
bers of their household or immediate family shall be entitled
to 5 days per year carer’s/family leave without loss of pay to
provide care and support for such persons when they are ill or
otherwise attend to urgent family responsibilities.

36.3 Employees may nominate Carer’s/Family leave enti-
tlements be deducted from either annual leave, accrued sick
leave, short leave or flexi leave entitlements.

36.4 Carer’s/Family Leave may be taken as single day or
part day absences.

36.5 The Employee shall wherever practical give the Em-
ployer notice of the intention to take family leave and the
estimated length of absence. If it is not practicable to give
prior notice of absence the Employee shall notify the Employer
as soon as possible on the day of absence.

36.6 The Employee shall provide, where required by the
Employer, evidence to establish the requirements to take fam-
ily leave.

37.—EMERGENCY SERVICES LEAVE
37.1 Emergency Services Leave will be granted to an Em-

ployee who is an active volunteer member of the—
• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade; or
• Defence Force Reserves

to attend emergencies as declared by the recognised Au-
thority.

37.2 The Employer shall be advised as soon as possible by
the Employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence.

37.3 The Employee must complete a leave of absence form
immediately upon return to work.

37.4 The application form must be accompanied by a cer-
tificate from the emergency organisation certifying that the
Employee was required for the specified period.

37.5 An Employee, who during the course of the emergency
volunteers their services to an emergency service organisa-
tion, shall comply with subclauses 37.2, 37.3 and 37.4.

37.6 Such leave shall not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.

SIGNATORIES OF PARTIES TO AGREEMENT
The following signatories are authorised to sign this Agree-

ment.
Signatories
Signed for and on behalf of the Department of Land Ad-

ministration by
..............signed.............. Date 6.3.98
Mr Allan Skinner
Chief Executive of the
Department of Land Administration
Signed for and on behalf of the Civil Service Association of

Western Australia (Inc) by
..............signed.............. Date 26.2.98
Mr Dave Robinson
General Secretary of the
Civil Service Association WA Inc.

Schedule A

Business Plans

Guidelines and Criteria
Business Plans are an integral part of DOLA’s planning proc-

esses and build on the organisation’s strategic plan, mission
and vision.

Business Plans contain detailed information on the initia-
tives to be implemented in the following 12 to 24 months and
outlines the initiatives to be implemented in the following 2 to
5 years. These will provide the business units and employees
with a clear understanding of DOLA’s direction and objec-
tives and where they can contribute to the business operations
of the organisation.

Initiatives included in the Business Plans provide the pro-
ductivity improvements on which future salary increases will
be based.

Every business unit within DOLA is required to prepare a
Business Plan which—

Ø contributes to DOLA’s strategic direction and active
pursuit of continuous improvement;

Ø identifies the impact on DOLA and its customers of
the initiatives contained in the Plan;

Ø values the initiatives in terms of resource costs or
savings;

Ø identifies the performance indicators;
Ø specifies the review and evaluation processes of the

initiatives and the Plans; and
Ø details the consultation process undertaken in the de-

velopment and implementation of the Plan.
Planning
Key activities in this process include—

• Review of business unit’s objectives.
• Identification of productivity improvements.
• Assess proposed productivity improvements against

DOLA’s strategic objectives.
• Assess proposed productivity improvements for

EEO, OS&H, environment and work force manage-
ment issues.

• Consultation—
Ø staff/managers/team leaders;
Ø customers;
Ø other business units; and
Ø staff consultation groups as appropriate.

• Determine performance indicators, targets and mile-
stones—
Ø benchmark against industry, national and in-

ternational best practice; and
Ø Australian Quality Awards’ Criteria.

• Determine resources required.
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Implementation
Key activities in this process include—

• Determine method/s of implementing productivity
improvements.

• Determine skills and/or training and development re-
quirements.

• Consultation—
Ø staff/managers/team leaders;
Ø customers;
Ø other business units; and
Ø staff consultation groups as appropriate.

• Communicate the Plan to relevant groups.
• Allocate/obtain resources as required.

Review and Evaluation
Key activities in this process include—

• Determine review dates and processes.
• Review proposed productivity improvement—

Ø meeting original objective and strategic direc-
tion;

Ø achievement of performance indicators, tar-
gets, milestones; and

Ø ensure methods and processes used are most
effective available.

• Evaluate productivity improvement—
Ø meeting DOLA’s strategic objectives and di-

rection;
Ø accuracy of reporting;
Ø effectiveness of processes and methods used;
Ø further developments; and
Ø accuracy of original projections and value.

Reporting
Key activities in this process include—

• Proposed productivity improvements meet criteria
and objectives.

• Regular reviews undertaken and results reported.
• Financial analysis of productivity improvement.

Schedule B

EBA TARGETED SALARY RATES
Level Description Current Salary Date of Date of

(Previous (*Compacted Registration Registration
years) for Level 1) (1998) 3.5% (1999) 3.5%

Column 1 Column2
Level 1* U/17 years 11,998 12,418 12,853
(Refer U/18 years 14,022 14,513 15,021
Clause 15) U/19 years 16,356 16,928 17,521

U/20 years 18,932 19,595 20,280
U/21 years 21,261 22,005 22,775
1st year 23,355 24,172 25,018
2nd year 24,327 25,178 26,060
3rd year 25,299 26,184 27,101
4th year
(4th & 5th) 26,271 27,190 28,142

5th year (6th) 27,243 28,197 29,183
6th year (7th) 28,215 29,203 30,225
7th year
8th & 9th) 29,186 30,208 31,265

Level 2 1st year 30,198 31,255 32,349
2nd year 30,973 32,057 33,179
3rd year 31,789 32,902 34,053
4th year 32,652 33,795 34,978
5th year 33,553 34,727 35,943

Level 3 1st year 34,792 36,010 37,270
2nd year 35,757 37,008 38,304
3rd year 36,752 38,038 39,370
4th year 37,775 39,097 40,466

Level 4 1st year 39,176 40,547 41,966
2nd year 40,274 41,684 43,143
3rd year 41,405 42,854 44,354

Level 2/4 1st year 30,198 31,255 32,349
2nd year 31,789 32,902 34,053
3rd year 33,553 34,727 35,943
4th year 35,757 37,008 38,304
5th year 39,176 40,547 41,966
6th year 41,405 42,854 44,354

Level 5 1st year 43,581 45,106 46,685
2nd year 45,051 46,628 48,260
3rd year 46,579 48,209 49,897
4th year 48,165 49,851 51,596

Level 6 1st year 50,715 52,490 54,327
2nd year 52,448 54,284 56,184
3rd year 54,243 56,142 58,106
4th year 56,159 58,125 60,159

EBA TARGETED SALARY RATES—continued
Level Description Current Salary Date of Date of

(Previous (*Compacted Registration Registration
years) for Level 1) (1998) 3.5% (1999) 3.5%

Column 1 Column2
Level 7 1st year 59,096 61,164 63,305

2nd year 61,129 63,269 65,483
3rd year 63,340 65,557 67,851

Level 8 1st year 66,943 69,277 71,701
2nd year 69,508 71,941 74,459
3rd year 72,702 75,247 77,880

Level 9 1st year 76,687 79,371 82,149
2nd year 79,380 82,158 85,034
3rd year 82,453 85,339 88,326

Class 1 87,098 90,146 93,302
Class 2 91,745 94,956 98,280

* The salary increase targeted for 12 months after registra-
tion is dependent on the achievement of productivity
improvements identified in Business Plans which have been
developed in accordance with the Business Plan: Guidelines
and Criteria at Schedule A. (Refer also Clauses 13 and 25.)

DEPARTMENT OF MINERALS AND ENERGY
ENTERPRISE BARGAINING AGREEMENT

1997-2000.
No. PSG AG 2 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated and Others

and

Department of Minerals and Energy and Another.
No. PSG AG 2 of 1998.

The Department of Minerals and Energy Enterprise
Bargaining Agreement 1997-2000.

27 February 1998.
Order.

HAVING heard Ms J Van Den Herik on behalf of the appli-
cants and Ms R Devenish on behalf of the respondents, now
therefore, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 and by consent, do
hereby order —

1. THAT the agreement to be known as the “Depart-
ment of Minerals and Energy Enterprise Bargaining
Agreement 1997-2000” as detailed the following
Schedule be registered with effect on and from the
2nd day of February 1998.

2. THAT the “Department of Minerals and Energy En-
terprise Bargaining Agreement 1997-2000” shall
replace the “Department of Minerals and Energy and
Chemistry Centre of WA Enterprise Agreement 1996-
97 PSA AG 2 of 1997” with effect on and from the
2nd day of February 1998.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

Public Service Arbitrator.

1.—TITLE
This Agreement shall be known as the “Department of Min-

erals and Energy Enterprise Bargaining Agreement 1997-2000”
and shall replace the Department of Minerals and Energy and
Chemistry Centre of WA Enterprise Agreement 1996-97 PSG
AG2 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Purpose of the Agreement
5. Scope of the Agreement
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6. Parties to the Agreement
7. Date And Operation of Agreement
8. Relationship to Parent Awards
9. Single Bargaining Unit

10. Consultation
11. No Further Claims
12. Re-open Negotiations
13. Number of Employees Covered
14. Availability of Agreement
15. Objectives and Principles
16. Measurement of Performance
17. Implementation of EBA Initiatives—Peak Forum
18. Salary Increases
19. Personal Effectiveness Review
20. Deferred Salary Scheme
21. Level 1 Classification
22. Option to Change Hours of Duty
23. Prescribed Hours
24. Home Based Work
25. Short Leave
26. Option For 48 Weeks Pay Over 52 Weeks
27. Parental Leave
28. Paid Parental Leave
29. Carers Leave
30. Long Service Leave
31. Ceremonial/Cultural Leave
32. Dependant Care Review
33. Banking of RDO’s to be Used for Emergencies
34. Annual Leave Travel Concessions
35. Additional Vehicle Transfer Cost
36. Casual Employment for up to Three Months
37. Dispute Avoidance and Resolution Procedures

Schedule A—Salaries
Schedule B—Measurement of Milestones
Schedule C—Individual Reward Model
Schedule D—Dispute Avoidance

3.—DEFINITIONS
For the purposes of the Department of Minerals and Energy

Enterprise Bargaining Agreement 1997-2000 the following
definitions shall apply—

“Agreement”—means Department of Minerals and
Energy Enterprise Bargaining Agreement 1997-2000.

“CC(G)A”—means Cleaners and Caretakers (Govern-
ment) Award, 1975.

“CETA(G)A”—means Catering Employees and Tea At-
tendants (Government) Award 1982.

“Department”—means the Department of Minerals and
Energy and includes the Chemistry Centre of Western
Australia.

“Employee”—means for the purposes of this Agree-
ment, someone who is referred to at Clause 5.—Scope of
this Agreement.

“Employer”—means Director General of the Depart-
ment of Minerals and Energy and the Minister for Mines.

“G(G)A”—means Gardeners (Government) Award
1986 Award No. 16 of 1983.

“Government”—means the State Government of West-
ern Australia.

“GOSAC”—means Government Officers Salaries, Al-
lowances and Conditions Award 1989.

“Minister”—means the Minister or the Ministers of the
Crown responsible for the administration of the Depart-
ment.

“PSA”—means Public Service Award 1992.
“Unions”—means the Civil Service Association of

Western Australia Inc., the Australian Liquor, Hospital-
ity and Miscellaneous Workers Union, the Federated
Liquor and Allied Industries Employees Union of Aus-
tralia, W.A. Branch, Union of Workers.

 “WAIRC”—means the Western Australian Industrial
Relations Commission.

4.—PURPOSE OF THE AGREEMENT
(1) This Agreement will advance the Department’s aim of

working to achieve its mission and provide a quality service
to its customers, the community and the Government.

(2) The Department of Minerals and Energy’s Mission is to
manage and support the sustainable development of the State’s
mineral and petroleum resources in the best interests of the
community of Western Australia; and to ensure that the com-
munity is—

• protected from hazards associated with dangerous
goods, and

• provided with high-quality independent chemical re-
search, consultancy and analytical services.

5.—SCOPE OF THE AGREEMENT
This Agreement shall apply to all employees of the Depart-

ment of Minerals and Energy, including those of the Chemistry
Centre of Western Australia and those Senior Executive Serv-
ice employees in the Department, who are members of or
eligible to be members of the Unions party to this Agreement.

6.—PARTIES TO THE AGREEMENT
This Agreement applies to the parties as shown below and

no other parties shall be able to be joined to this Agreement
during its term.
• Employer party The Director General of the Department

of Minerals and Energy, Minister for
Mines.

• Union parties Civil Service Association of Western
Australia Incorporated.
The Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscel-
laneous Workers Division, Western
Australian Branch.
Federated Liquor and Allied Industries
Employees Union of Australia, W.A.
Branch, Union of Workers.

7.—DATE AND OPERATION OF AGREEMENT
(1) This Agreement shall operate from the date of registra-

tion in the WAIRC and shall remain in force for a period of 2
years and 3 months.

(2) During the life of the Agreement the parties will con-
tinue to address a range of issues and reforms specifically aimed
at increasing productivity. The parties agree that these issues
will continue as an element of future negotiations.

(3) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for the next Agree-
ment or continue to apply in the absence of a further agreement,
except where the relevant award pay rate is higher in which
case the award shall apply.

(4) The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the agreement by notification in writing to the other parties
and to the WAIRC, or the parties agree to replace this Agree-
ment with a subsequent agreement.

8.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read in conjunction with the

existing awards and agreements that apply to the parties. In
the case of any inconsistencies, this Agreement shall have prec-
edence to the extent of any inconsistencies.

(2) The relevant awards are—
• Public Service Award 1992
• Government Officers Salaries, Allowances and Con-

ditions Award 1989
• Gardeners (Government) Award 1986 Award No. 16

of 1983
• Catering Employees and Tea Attendants (Govern-

ment) Award 1982
• Cleaners and Caretakers (Government) Award, 1975

9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bar-

gaining Unit. Each of the parties referred to in Clause
6.—Parties to the Agreement, have participated or have been
offered representation in the enterprise agreement negotiations.

10.—CONSULTATION
This clause shall be read in conjunction with Clause 46.—

Notification of Change of PSA and of GOSAC.
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The parties are committed to working together to improve
the business performance and working environment in the
Department. Whilst it is acknowledged by the parties that de-
cisions will continue to be made by the Department, which is
responsible and accountable to Government by statute for the
effective and efficient operation of its business, the parties are
committed to effective communication and agree, in particu-
lar, that—

(1) Employees will be involved in contributing to the
efficiency and effectiveness of their workplace within
policies and guidelines and will be consulted about
major changes likely to effect existing practices,
working conditions or their employment prospects.

(2) In the context of this clause consultation shall mean
information sharing and discussion on matters rel-
evant to the decision making processes which shall
be conducted in such a way as to enable the parties
to contribute to the decision making process.

11.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms or this Agreement or provided for in National or
State Wage Case Decisions.

12.—RE-OPEN NEGOTIATIONS
(1) The parties agree to commence negotiations at least six

(6) months prior to the expiration of the period of this Agree-
ment to negotiate a replacement Agreement.

(2) The parties may agree to reopen negotiations prior to the
expiration of the period of this Agreement to negotiate issues
which may result from investigations, surveys or policy
changes.

13.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement is 150.

14.—AVAILABILITY OF AGREEMENT
Every employee will be entitled on request to a copy of this

Agreement. This Agreement will be kept in an easily accessi-
ble place in each Division of the Department, and this place
will be communicated to all employees.

15. OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—
(1) To satisfy the requirements of clients and customers

through the provision of reliable, efficient and competitive
services;

(2) To achieve the defined Missions of both the Department
of Minerals and Energy and the Chemistry Centre of Western
Australia and to improve productivity and efficiency in the
Department through ongoing improvements;

(3) To promote the development of trust and motivation and
to continue to foster enhanced employee relations;

(4) To facilitate greater flexibility in decision making and
allocation of human and other resources;

(5) To promote increased satisfaction from jobs and secure
employment opportunities;

(6) To develop and pursue changes on a co-operative basis
by using participative practices

16.—MEASUREMENT OF PERFORMANCE
(1) The parties agree that the measurement and monitoring

of productivity improvements provides critical feedback on
the performance of the Department to management, employ-
ees and other relevant stakeholders.

(2) The parties agree to assess organisational performance
according to the extent to which the objectives of the Depart-
ment of Minerals and Energy and the Chemistry Centre of
W.A. are achieved. The parties agree that performance indica-
tors assist in the attainment of corporate goals in the interests
of clients, employees, the Department and the government on
behalf of the community.

(3) The parties are committed to the continued development
and implementation of a broad agenda of initiatives designed
to increase the efficiency and effectiveness of the program and
service delivery of the Department.

(4) In recognition of this fact, a series of Departmental mile-
stones (See Schedule B. Measurement of Milestones) have
been developed which will be used to chart the progress of the
Department during the period of the Agreement.

(5) The milestones have been developed from a comprehen-
sive analysis of the Department’s Mission Statement and by
setting out, at a Divisional level, the objectives, goals and tar-
gets of the Department.

(6) At the conclusion of the measurement period, June 30
each year, the Department’s performance shall be measured
against the stated milestones. A report on the results of this
analysis shall be prepared and presented to the relevant bodies
for approval.

(7) The report will detail the extent to which the Department
has achieved the targets specified.

(8) A potential salary increase of up to 3.0% per year will be
paid effective from the end of each financial period, depend-
ent on—

(a) the milestones gaining government approval, and
(b) the Department as a whole achieving an increase in

productivity during the 1997/98 and 1998/99 finan-
cial years, as demonstrated through the audited results
of its milestone targets.

(9) The manner in which and extent to which salary increase
amounts will vary with milestone achievement, is set out in
Schedule B. Measurement of Milestones.

(10) Any salary increase awarded to the employee based on
Departmental performance will be paid as an increase to his
or her base rate of pay as of 30 June 1998 and 30 June 1999.

(11) Unless other wise agreed, at the conclusion of this Agree-
ment, a salary increase representing 9/12 of the formula
described in Schedule B. Measurement of Milestones, will have
been earned, and will be carried forward to the next Agree-
ment for payment at an appropriate point in time.

17.—IMPLEMENTATION OF EBA – PEAK FORUM
(1) The parties agree to establish a Peak Forum to monitor,

review and have input into the progress of the implementation
of the Agreement.

(2) The parties will develop an agreed process for the imple-
mentation of the initiatives outlined in this Agreement.

(3) The parties agree to work towards rationalising the
number of awards covering the Department.

(4) The parties to the Peak Forum will meet at least monthly
and will consist of senior management, a union official from
one of the unions party to the Agreement and/or an employee
representative from one of the unions party to this Agreement.

18.—SALARY INCREASES
(1) Employees will receive the salary as contained in Sched-

ule A—Salaries of this Agreement.
(2) Employees will receive a potential salary increase of up

to 3.0% to their base salary following the measurement of the
milestones at the end of each financial year for the life of this
Agreement. The milestones to be achieved are detailed in
Schedule B. Measurement of Milestones, as is the method of
calculating salary increases based on milestone performance.

(3) In addition, employees may receive a bonus payment
after September of each year of the Agreement as a one off
performance payment. The exact amount of this latter increase
will be dependent on the individual employee’s effectiveness
during the 1997/98 financial year and 1998/99 financial year
(See Schedule C—Individual Reward Model).

(4) Employees who, with the approval of their managers,
alter their working hours from 37.5 to 40 during the life of this
Agreement will receive a 5.5% salary increase for the period
the increased hours are worked. Similarly, employees who
nominate 40 hours as their working week at the commence-
ment of this Agreement and then, with the approval of their
managers, alter their working hours to 37.5 hours per week
will have their salary reduced by 5.5%.

19.—PERSONAL EFFECTIVENESS REVIEW
(1) At the conclusion of the financial year, a bonus payment,

dependent upon the results of the employee’s effectiveness
review, will be available to the employee.
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(2) The employee will be subject to a formal review of his
or her effectiveness at the conclusion of the 1997/98 and 1998/
99 financial years. (See Schedule C. Individual Reward Model
for further details.)

(3) After the review the employer shall prepare and discuss
with the employee a statement that sets out—

(a) the employer’s conclusions about the employee’s ef-
fectiveness during the period covered by the review,

(b) any directions or recommendations made by the em-
ployer to the employee in relation to the employee’s
future performance of the duties of the position, and,

(c) if relevant, the amount of the employee’s effective-
ness salary increase.

(4) Any salary increase awarded to the employee based on
the effectiveness review will be paid as a one off bonus pay-
ment after 30 September 1998 and after 30 September 1999.

(5) Unless other wise agreed, at the conclusion of this Agree-
ment, a salary increase representing 9/12 of the formula
described in Schedule C—Individual Reward Model, will have
been earned, and will be carried forward to the next Agree-
ment for payment at an appropriate point in time.

20.—DEFERRED SALARY SCHEME
(1) With the written agreement of the employer, an employee

may elect to receive, over a four year period, 80% of the sal-
ary they would otherwise be entitled to receive in accordance
with this Agreement.

(2) On completion of the fourth year, the employee will be
entitled to 12 months leave and will receive an amount equal
to 80% of the salary they were entitled to in the fourth year of
deferment.

(3) The scheme will be administered in accordance with
Human Resource Policies in the same manner as leave with-
out pay.

21.—LEVEL 1 CLASSIFICATION
The Department will agree to investigate and develop plans

to reduce the Level one increment range. Implementation is
subject to Government approval.

22.—OPTION TO CHANGE HOURS OF DUTY
This clause shall be read in conjunction with Clause 16.

Hours of the PSA and of GOSAC, Clause 7. Hours and Clause
8 Rostered Day Off (38 Hour Week) of G(G)A, Clause 8. Hours
of CETA(G)A, Clause 7. Hours and Clause 22 Rostered Day
Off (38 Hour Week) of CC(G)A.
Hours worked

(1) At the commencement of this Agreement, and for a thirty
day period after that date, employees covered by this Agree-
ment who have not previously been refused permission may
elect to work either a 37.5 hour or a 40 hour week.

(2) Once that period of thirty days has passed, employees
covered by this Agreement who wish to vary their hours of
duty (other than via the flexitime provisions currently operat-
ing in this Department) must gain approval from their manager.

(3) All leave entitlements accrued by employees electing to
work a forty hour week shall be credited at the rate of eight
hours per day for the period worked under those arrangements.

23.—PRESCRIBED HOURS
(1) This clause shall be read in conjunction with Clause 16.

Hours of the PSA and of GOSAC, Clause 7. Hours and Clause
8. Rostered Day Off (38 Hour Week) of G(G)A, Clause 8.
Hours of CETA(G)A, Clause 7. Hours and Clause 22. Rostered
Day Off (38 Hour Week) of CC(G)A.

(2) Subject to the agreement of their supervisor or manager
and taking into account the day to day requirements of the
duties being performed within the work area, employees may
select their own starting and finishing times. Overtime shall
apply to time worked in excess of normal hours.

(3) The current Departmental flexitime and flexileave pro-
visions will continue to apply.

24.—HOME BASED WORK
(1) For the purposes of this clause the following definitions

shall apply—
“Home based site” means a private dwelling agreed be-

tween the Department and the employee

“Home based employee” means an employee at the
home based site.

“Home based work” means regular performance of or-
dinary hours of duty at the home based site.

“Office based site” means the location where the em-
ployee would ordinarily work if there were no home based
work arrangements.

(2) Terms and Conditions
(a) Terms and conditions contained in this clause will

apply to an employee who is approved to perform
his/her ordinary hours of duties or part thereof at a
home based site.

(b) The employee’s home based site will be deemed to
be his/her headquarters for the purposes of payment
of allowances and other arrangements.

(c) The status of the home based employee will be iden-
tical to that of an office based employee. All relevant
awards, agreements, policies and legislation shall
apply and be binding.

(d) The employee agrees to maintain an accurate record
of hours worked including work carried out at the
home based work site. The employee is to be
contactable during periods in which home based work
is carried out and available for communication with
the employer.

(e) The home based work site may be used for overtime
provided that separate written agreement is reached
prior to the commencement of overtime. Overtime
hours of work will be agreed in writing and paid in
accordance with the overtime provisions of the rel-
evant award. A copy of the written agreement will
be held by both the employee and the employer for
the period during which the overtime is carried out
at the home based site.

(f) Home based work will be on the basis that the em-
ployee spends a designated period of time agreed
between the employer and the employee of his/her
usual weekly hours of duty at the office based site.

(g) Where equipment is provided by the Department it
will be responsible for the maintenance of that equip-
ment in a condition that complies with the Western
Australian Occupational Health and Safety Act 1984
sa amended and the provision of supplies as set out
in subclause (3) of this clause. The Department and
the employee may agree on any alternative arrange-
ments if appropriate. Such alternative arrangements
must be recorded.

(h) An employee in a home based work arrangement is
prohibited from contracting out his/her work.

(i) The Department shall ensure home based employ-
ees have the same opportunities for career
development and training as office based employ-
ees. In particular—

(i) a home based employee will carry out such
duties as are within the limits of the employ-
ee’s skill, competence and training and job
description; and

(ii) an employee working at the home based site
will be expected to undertake appropriate
work-related training, occupational health and
safety training and staff development and shall
receive notification of career and training op-
portunities available.
such training may include change to work de-
sign, work organisation and technical
developments in his/her field of employment:
and
such training should occur in work time, at
either the office based site or in a recognised
training centre.

(3) The administration of this clause will be in accordance
with Human Resource Policies.

25.—SHORT LEAVE
This clause supersedes Clause 26. Short Leave of the PSA

and of GOSAC.
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(1) The Employer may, upon sufficient cause being shown,
grant an employee short leave on full pay not exceeding two
consecutive working days, but any leave granted under the
provisions of this clause shall not exceed, in the aggregate, 3
days on full pay in any one calendar year.

(2) Part time employees are eligible for short leave in ac-
cordance with this clause, on a pro rata basis calculated in
accordance with the following formula—
hours worked per fortnight x hours worked for three days
hours of a full time employee covered 1
by the same agreement

(3) An employee engaged on a fixed term contract of more
than twelve months shall be eligible for short leave in accord-
ance with this clause, and an employee engaged on a fixed
term contract of less than twelve months shall be eligible for
pro rata short leave in accordance with this clause.

(4) Employees located outside a radius of 100 kilometres
from the Perth Railway Station shall be eligible for an addi-
tional five days leave without pay in any one calendar year.

26.—OPTION FOR 48 WEEKS PAY OVER 52 WEEKS
(1) Upon application, an employee shall be entitled to re-

ceive 48 weeks pay spread over the full 52 weeks of the year.
The employee will be entitled to take 4 weeks extra leave in
addition to their normal leave entitlements.

(2) The additional 4 weeks per year will not be able to be
accrued. In the event that the employee cannot take the leave,
his/her salary will be adjusted at the completion of the 12 month
period to take account of the time worked during the year that
was not included in salary.

(3) The additional 4 weeks per year will not attract leave
loading.

(4) All other conditions relating to the option to take 48 weeks
pay over 52 weeks shall be taken in accordance with the Hu-
man Resource Policies.

27.—PARENTAL LEAVE
This clauses supersedes Clause 26.—Maternity Leave of

PSA, Clause 23.—Maternity Leave of GOSAC and Clause
17.—Maternity Leave of the CETA(G)A.

(1) Definitions applicable to this clause
“employee” includes full time, part time, permanent and

fixed term contract employees.
“replacement employee” is an employee specifically en-

gaged to replace an employee proceeding on parental
leave.

(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 weeks

parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.

(b) Where the employee applying for the leave is the
partner of a pregnant spouse one weeks leave may
be taken at the birth of the child concurrently with
parental leave taken by the pregnant employee.

(c) Subject to subclause 2. b) of this clause where both
partners are employed by the Department the leave
shall not be taken concurrently except under special
circumstances and with the approval of the Director
General.

(d) An employee seeking to adopt a child under the age
of five years shall be entitled to three weeks parental
leave at the placement of the child and a further pe-
riod of parental leave up to a maximum of 52 weeks.
Where both partners are employed by the Depart-
ment the three week period may be taken
concurrently.

(e) An employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the employee to
attend interviews or examination required for the
adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to an
additional days leave. The employee may take any
paid leave entitlement in lieu of this leave.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to substitute any part of that leave with accrued

annual leave or long service leave for the whole or
part of the period of parental leave.

(b) Subject to all other leave entitlements being ex-
hausted employees shall be entitled to apply for leave
without pay following parental leave.

(c) Any period of leave without pay must be applied for
and approved in advance and will be granted on a
year by year basis. Where both parents work for the
Department the total period of leave without pay fol-
lowing parental leave will not exceed 2 years.

(d) An employee on parental leave is not entitled to paid
sick leave.

(e) Should the birth or adoption result in other than the
arrival of a child, the person concerned shall be enti-
tled to such period of paid sick leave or unpaid leave
for a period certified as necessary by a registered
medical practitioner.

(f) Where a pregnant employee not on parental leave
suffers illness related to the pregnancy or is required
to undergo a pregnancy related medical procedure
the employee may take any paid sick leave to which
the employee is entitled or unpaid leave for a period
as certified necessary by a registered medical practi-
tioner.

(4) Notice and Variation
(a) The employee shall give not less than four week’s

notice in writing to the Department of the date the
employee proposes to commence parental leave stat-
ing the period of leave to be taken.

(b) An employee seeking to adopt a child shall not be in
breach of subclause 4. a) by failing to give the re-
quired period of notice if such failure is due to the
requirement of the adoption agency to accept earlier
or later placement of a child, or other compelling
circumstances.

(c) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original applica-
tion, in accordance with 2 a) of this Clause, provided
four weeks written notice is given.

(5) Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the employee make it
inadvisable for the employee to continue in their present du-
ties, the duties shall be modified or the employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.

(6) Replacement Employee
Prior to engaging a replacement employee the Department

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to the return to work of
the employee on parental leave.

(7) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the employer not less
than four weeks prior to the expiration of parental
leave.

(b) An employee on return to work from parental leave
shall be entitled to the position that the employee
occupied immediately prior to proceeding on paren-
tal leave. Where the employee was transferred to a
safe job the employee is entitled to return to the po-
sition occupied immediately prior to transfer.

(c) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition at the same classification level with duties
similar to that of the abolished position.

(d) An employee may return on a part time basis to the
same position occupied prior to the commencement
of leave or to a different position at the same classi-
fication level in accordance with the part time
provisions of the relevant Award or Agreement and
in accordance with the Human Resource Policies.
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(8) Effect of Leave on the Employment Contract
An employee employed for a fixed term contract shall have

the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that con-
tract.

(9) Continuity of Service and Termination
(a) Absence on parental leave shall not break the conti-

nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant award or agreement.

(b) An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award
or agreement.

(c) An employer shall not terminate the employment of
an employee on the grounds of the employee’s ap-
plication for parental leave or absence on leave but
otherwise the rights of the employer in respect of
termination of employment are not affected.

28.—PAID PARENTAL LEAVE
(1) Subject to Government policy, a person who has com-

pleted 12 months service with the employer will be entitled to
6 weeks paid parental or adoption leave immediately follow-
ing the birth or adoption of an infant.

(2) Paid leave will only be available to the primary care
giver.

(3) No entitlements are accrued while the employee is on
paid parental leave.

(4) All other conditions relating to parental leave apply as
per this Agreement and in accordance with Human Resource
Policies.

29.—CARER’S LEAVE
(1) An employee with responsibilities in relation to mem-

bers of their household or immediate family shall be entitled
to provide care and support for such persons when they are ill
or otherwise attend to urgent family responsibilities.

(2) For the purposes of this clause, the definition of family
shall be the definition contained in the Equal Opportunity Act
1986 as amended; that is, a person who is related to the em-
ployee by blood, marriage, affinity or adoption and includes a
person who is wholly or mainly dependent on, or is a member
of the household of, the employee.

(3) Carer’s leave entitlements shall be deducted from an-
nual leave, accrued sick leave (up to 5 days in any one year) or
short leave entitlements.

(4) The employee shall, wherever practical, give the em-
ployer notice of the intention to take carer’s leave and the
estimated length of absence. If it is not practicable to give
prior notice of absence the employee shall notify the employer
as soon as possible on the first day of absence.

(5) The employee shall provide, where required by the em-
ployer, evidence to establish the requirement to take carer’s
leave. In applicable cases, an application for sick leave ex-
ceeding two consecutive days work must be supported by a
certificate from a registered medical provider or registered
dentist.

(6) Carer’s leave may be taken on an hourly basis or part
thereof.

30.—LONG SERVICE LEAVE
This clause shall be read in conjunction with Clause 21.—

Long Service Leave of PSA and of GOSAC, Clause 15.—Long
Service Leave of G(G)A and of CC(G)A and Clause 20.—
Long Service Leave of CETA(G)A.

In addition the employee may elect to take long service leave
in periods of one week or more.

31.—CEREMONIAL/CULTURAL LEAVE
(1) An employee covered by this Agreement is entitled to

time off without loss of pay for tribal, ceremonial and/or cul-
tural purposes.

(2) Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

(3) Ceremonial and/or cultural leave may be taken as whole
or part days off. Each day or part thereof, shall be deducted
from existing annual leave, short leave, flexileave and/or ‘day
in lieu’ entitlements.

(4) The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.

(5) Time off without pay may be granted by arrangement
between the employer and employee for tribal/ceremonial/cul-
tural purposes.

(6) Ceremonial/cultural leave shall be available, but not lim-
ited, to Aboriginal and Torres Strait Islanders.

32.—DEPENDANT CARE REVIEW
(1) The Department recognises the needs of employees with

family responsibilities and the right of the employee to ad-
dress those responsibilities without conflict between work and
home.

(2) The parties are committed to examining options for the
introduction of conditions of work that assist employees with
family responsibilities to effectively discharge both work and
family responsibilities.

(3) A needs analysis will be conducted during the term of
this Agreement, in consultation with the union, on the issue of
child care to ascertain the requirements of employees and make
recommendations on the best way the Department can assist
employee access to high quality child care. The issues to be
examined shall include but not be limited to—

(a) Provision of child care referral and information serv-
ice;

(b) Reserved places in established child care centres and
Family Day Care programmes;

(c) Assistance with care for sick dependents—work from
home arrangements, provision of pagers, lap tops;

(d) Provision of family room on site for emergency child
care, breastfeeding mothers etc;

(e) School holiday programmes, provision of or reserved
places on programmes;

(f) Provision of before/after school care;
(g) Access to nanny service for urgent meetings confer-

ences etc.

33.—BANKING OF RDO’S TO BE USED FOR
EMERGENCIES

(1) This clause is to be read in conjunction with Clause 16.—
Hours subclause (3) Flextime Arrangements of PSA and Clause
16.—Hours subclause (7) of GOSAC.

(2) Employees shall be able to carry forward from one ac-
counting period to the next sufficient accumulate credit hours
for 2 rostered days off (RDOs) one of which is to facilitate
emergencies whilst the other is to be taken in the usual man-
ner.

34.—ANNUAL LEAVE TRAVEL CONCESSIONS
This clause supersedes Clause 19.—Annual Leave subclause

(10) Annual Leave Travel Concessions of the PSA and Clause
19.—Annual Leave subclause (7) of GOSAC.

(1) Employees stationed in remote areas
(a) Where an employee’s headquarters is situated in Dis-

trict Allowance Areas 3, 5, 6 and in that portion of
area 4 located north of 30o south Latitude, a travel
concession to the value of the trip and not to exceed
the a return economy airfare to Perth, will be pro-
vided for the employee and his/her dependants when
proceeding on Annual Leave.

(b) An employee is required to serve 12 months in these
areas before qualifying for travel concessions.

(c) Exceptions to the 12 month qualifying period are—
(i) where an employee is required to proceed on

annual leave to suit Departmental convenience;
(ii) the employer may grant the concession where

the employee returns to the area to complete
the year’s service at the expiration of the pe-
riod of leave.

(d) Travel must be undertaken for the concession to be
paid. Concessions not utilised within twelve months
of becoming due will lapse.
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(2) Travelling time

(a) An employee who elects to take Annual Leave out-
side the District Allowance Area in which their
headquarters is located is entitled to the following
travelling time—
Approved Mode of Travel Travelling Time

(i) Air Two days

(ii) Road or Air and Road North of 20º South
Latitude—five days
Remainder—four

days
(b) The mode of travel to be at the discretion of the Di-

rector General.

(3) Part-time employees are entitled to annual leave travel
concessions and travelling time on a pro-rata basis according
to the number of hours work.

(4) Employees whose headquarters are located 240 kilome-
tres or more from Perth, other than those stationed in remote
areas, who travel to Perth for their Annual Leave may be
granted reasonable travelling time to enable them to complete
the return journey.

35.—ADDITIONAL VEHICLE TRANSFER COST

This clause shall be read in conjunction with Clause 39.—
Removal Allowance of PSA and of GOSAC.

(1) Where an employee is required to relocate in the public
interest, or in the ordinary course of promotion or transfer and
his/her dependants regularly use more than one vehicle, and
all the vehicles regularly used by the employee or dependants
are to be relocated to the new residence, the cost of transport-
ing or driving more than one vehicle (with a limit of two) shall
be deemed to be part of the removal costs. Reimbursement
shall not exceed the amount prescribed by subclause (3) of
Clause 35.—Motor Vehicle Allowance of the PSA and
GOSAC.

(2) Where only one vehicle is to be relocated to the new
residence, the employee may choose to transport either a trailer,
boat or caravan in lieu of the second vehicle. The employee
may be required to show evidence of ownership of the trailer,
boat or caravan to be transported.

(3) If the employee tows the caravan, trailer or boat to the
new residence, the additional rate per kilometre is as per Clause
35.—Motor Vehicle Allowance of the PSA and GOSAC
subclause (5) Allowance For Towing Departmental Caravan
or Trailer.

36.—CASUAL EMPLOYMENT FOR UP TO THREE
MONTHS

A Casual Employee —

• may be engaged by the hour for a period not exceed-
ing three calendar months in any period of
engagement, as determined by the Director General;

• will only be engaged where irregular hours make it
difficult to provide a contract of employment or of-
fer permanent employment.

37.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURE

In the spirit of this Agreement the parties are committed to
avoidance of disputes and grievances. In the event of a griev-
ance or dispute, the parties agree to participate in consultation
to resolve all matters relating to the operation of this Agree-
ment and to matters of personal grievance in a timely and
conciliatory manner.

(1) Principles

In dealing with grievances on general employment issues
the Department will apply the general principles that support
effective management of human resources including the ap-
plication of the Principles of Natural Justice; that is—

(a) decisions made are unbiased and are seen to be unbi-
ased;

(b) all parties to the grievance will have the opportunity
to put their cases and have them considered;

(c) any allegation made against an employee will be
made known to that employee;

(d) maintenance of appropriate confidentiality; and

(e) employees will not be subject to any discrimination
as a result of using the grievance resolution process.

(2) EBA Dispute Settlement Procedure

The Department’s grievance procedures should be used to
resolve issues which cannot be resolved by informal means. If
this is not successful the dispute resolution procedure set out
in Schedule D. Dispute Resolution Procedures shall be used
by the employer and the employee.

In the event of any disputes, questions or difficulties be-
tween the parties as to the interpretation and implementation
of this Agreement, the following procedures shall apply

(a) The union representative and/or the employee/s con-
cerned shall discuss the matters with the member’s
manager in the first instance. An employee may be
accompanied by a union representative or a person
of the employees choosing. A representative nomi-
nated by the Director General may accompany the
manager.

(b) If the matter is not resolved within five (5) working
days following the discussion in accordance with para
(a) above, the matter shall be referred by the union
representative to the employee’s manager-once-re-
moved or his/her nominee for resolution.

(c) If the matter is not resolved within five (5) working
days following the discussion in accordance with para
(b) above, the union representative shall refer the mat-
ter to the Director General or his nominee for
resolution.

(d) If the matter is not resolved within five (5) working
days following the discussion in accordance with para
(c) above, either party may refer the matter to the
WAIRC.

SCHEDULE A—SALARIES

37.5 hours 1998 1999
Initial Salary Potential Potential

Increase Increase
3% 3%

Level 1 u/17 $12,077 $12,439 $12,812
17 $14,114 $14,538 $14,974
18 $16,462 $16,956 $17,465
19 $19,056 $19,628 $20,217
20 $21,400 $22,042 $22,703

Year 1 $23,508 $24,213 $24,939
2 $24,232 $24,959 $25,707
3 $24,955 $25,703 $26,475
4 $25,674 $26,444 $27,237
5 $26,397 $27,189 $28,004
6 $27,120 $27,933 $28,772
7 $27,952 $28,791 $29,654
8 $28,527 $29,383 $30,264
9 $29,378 $30,259 $31,167

Level 2, Year 1 $30,396 $31,308 $32,247
2 $31,177 $32,112 $33,076
3 $31,998 $32,958 $33,947
4 $32,865 $33,851 $34,867
5 $33,773 $34,786 $35,829

Level 3, Year 1 $35,020 $36,071 $37,153
2 $35,992 $37,072 $38,184
3 $36,995 $38,104 $39,247
4 $38,021 $39,162 $40,337
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SCHEDULE A—SALARIES—continued
37.5 hours 1998 1999

Initial Salary Potential Potential
Increase Increase

3% 3%

Level 4, Year 1 $39,433 $40,615 $41,834
2 $40,538 $41,754 $43,006
3 $41,676 $42,926 $44,214

Level 5, Year 1 $43,866 $45,182 $46,537
2 $45,346 $46,706 $48,107
3 $46,885 $48,291 $49,740
4 $48,480 $49,934 $51,432

Level 6, Year 1 $51,048 $52,579 $54,157
2 $52,792 $54,375 $56,007
3 $54,598 $56,236 $57,923
4 $56,525 $58,221 $59,968

Level 7, Year 1 $59,484 $61,268 $63,106
2 $61,528 $63,374 $65,275
3 $63,755 $65,668 $67,638

Level 8, Year 1 $67,372 $69,393 $71,475
2 $69,964 $72,063 $74,225
3 $73,176 $75,372 $77,633

Level 9, Year 1 $77,189 $79,505 $81,890
2 $79,900 $82,297 $84,766
3 $82,993 $85,483 $88,048

Class 1 $87,669 $90,300 $93,009

Specified callings
Level 2/4, Year 1 $30,396 $31,308 $32,247

2 $31,998 $32,958 $33,947
3 $33,773 $34,786 $35,829
4 $35,992 $37,072 $38,184
5 $39,433 $40,615 $41,834
6 $41,676 $42,926 $44,214

* The salary rates set out in this schedule are only applicable
to those employees who did not receive a Performance En-
hancement Increase (PEI) in the previous round of Agreements.
Those employees receiving a PEI will have a higher base rate
of pay.

40 hour 1998 1999
Initial Salary Potential Potential

Increase Increase
3% 3%

Level 1 u/17 $12,741 $13,123 $13,517
17 $14,891 $15,337 $15,798
18 $17,368 $17,889 $18,426
19 $20,105 $20,708 $21,329
20 $22,577 $23,254 $23,952

Year 1 $24,800 $25,544 $26,310
2 $25,565 $26,331 $27,121
3 $26,328 $27,118 $27,931
4 $27,086 $27,898 $28,735
5 $27,849 $28,684 $29,545
6 $28,611 $29,470 $30,354
7 $29,490 $30,374 $31,285
8 $30,096 $30,999 $31,929
9 $30,994 $31,924 $32,882

Level 2, Year 1 $32,068 $33,030 $34,021
2 $32,892 $33,879 $34,895
3 $33,758 $34,771 $35,814
4 $34,673 $35,713 $36,784
5 $35,630 $36,699 $37,800

40 hour 1998 1999
Initial Salary Potential Potential

Increase Increase
3% 3%

Level 3, Year 1 $36,946 $38,054 $39,196
2 $37,972 $39,111 $40,284
3 $39,029 $40,200 $41,406
4 $40,112 $41,315 $42,555

Level 4, Year 1 $41,602 $42,850 $44,136
2 $42,768 $44,051 $45,373
3 $43,968 $45,287 $46,646

Level 5, Year 1 $46,278 $47,667 $49,097
2 $47,839 $49,274 $50,752
3 $49,464 $50,948 $52,476
4 $51,147 $52,681 $54,262

Level 6, Year 1 $53,856 $55,472 $57,136
2 $55,695 $57,366 $59,087
3 $57,601 $59,329 $61,109
4 $59,634 $61,423 $63,266

Level 7, Year 1 $62,755 $64,638 $66,577
2 $64,912 $66,859 $68,865
3 $67,261 $69,279 $71,358

Level 8, Year 1 $71,078 $73,210 $75,406
2 $73,812 $76,026 $78,307
3 $77,201 $79,517 $81,903

Level 9, Year 1 $81,435 $83,878 $86,394
2 $84,295 $86,824 $89,428
3 $87,558 $90,185 $92,890

Class 1 $92,491 $95,266 $98,124

Specified callings
Level 2/4, Year 1 $32,068 $33,030 $34,021

2 $33,758 $34,771 $35,814
3 $35,630 $36,699 $37,800
4 $37,972 $39,111 $40,284
5 $41,602 $42,850 $44,136
6 $43,968 $45,287 $46,646

* The salary rates set out in this schedule are only applicable
to those employees who did not receive a Performance En-
hancement Increase (PEI) in the previous round of Agreements.
Those employees receiving a PEI will have a higher base rate
of pay.

CLEANERS AND CARETAKERS (GOVERNMENT
AWARD) NO. 32 OF 1975

CLEANER Annual 1998 1999
Potential Potential
Increase Increase

3% 3%
1st Year of employment $22,371.00 $23,042.13 $23,733.39
2nd Year of employment $22,603.00 $23,281.09 $23,979.52
3rd Year of employment

and thereafter $22,846.00 $23,531.38 $24,237.32

GARDENERS (GOVERNMENT) AWARD
NO. A16 OF 1983

Per Week 1998 1999
Potential Potential

LEVEL 1 Increase Increase
3% 3%

Comprehends the following
classes of work
Gardner/Grounds Attendant (Grade 2)
Labourer (Maintenance and General)
Mower Operator (Walk Mower)
1st Year of employment $22,522.00 $23,197.66 $23,893.59
2nd Year of employment $22,741.00 $23,423.23 $24,125.93
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CATERING EMPLOYEES AND TEA ATTENDANTS
AWARD (GOVERNMENT) 1982

Tea Attendants (rates based on 76 hours f/n)
Salary Fortnightly Fortnightly Fortnightly
per annum base rate Service Loading

Pay Part-time
1st Year $17,221.00 $660.23 $110.40 $115.59
2nd Year $17,221.00 $660.23 $120.61 $117.13
3rd Year and

thereafter $17,221.00 $660.23 $129.50 $118.46

Tea Attendants (rates based on 76 hours f/n)
1998 Potential Salary Fortnightly Fortnightly Fortnightly
Increase 3% per annum base rate Service Loading

Pay Part-time
1st Year $17,737.63 $680.04 $113.71 $119.06
2nd Year $17,737.63 $680.04 $124.23 $120.64
3rd Year and

thereafter $17,737.63 $680.04 $133.39 $122.01

Tea Attendants (rates based on 76 hours f/n)
1999 Potential Salary Fortnightly Fortnightly Fortnightly
Increase 3% per annum base rate Service Loading

Pay Part-time
1st Year $18,269.76 $700.44 $117.12 $122.63
2nd Year $18,269.76 $700.44 $127.96 $124.26
3rd Year and

thereafter $18,269.76 $700.44 $137.39 $125.67

The salary rates set out in this schedule are only applicable
to those employees who did not receive a Performance En-
hancement Increase (PEI) in the previous round of Agreements.
Those employees receiving a PEI will have a higher base rate
of pay.

SCHEDULE B—MEASUREMENT OF MILESTONES

DEPARTMENT OF MINERALS AND ENERGY
PRODUCTIVITY MILESTONES FOR 1997/98

RATIONALE FOR MINERALS TITLES DIVISION,
EXPLOSIVES AND DANGEROUS GOODS DIVISION,
PETROLEUM OPERATIONS DIVISION, CORPORATE

SERVICES DIVISION, GEOLOGICAL SURVEY
DIVISION, MINING OPERATIONS DIVISION

Determining a Weighted Multi-Factor Productivity Index for
each Division

• For each of the above Divisions, the key measurable
outputs were determined and listed under group head-
ings in the left hand column of the proforma spreadsheets
following. Measurable outputs identified represent be-
tween 70 and 100% of the total work done by the
Division.

• The second column is the unit of measure considered
appropriate for the item which is listed in column 1. For
example it may be the number of maps produced, the
meters of drilling done, the number of transactions proc-
essed (in straight numbers, thousands or millions),
numbers of certificates or reports produced etc.

• The weighting column is determined on the basis of the
amount of human resources consumed to produce a unit
of output with a slightly heavier weighting given to more
important outputs than those which are less important.
Simply put, if output item 1 has a weighting of 10 and
output item 2 has a weighting of 20, it takes twice the
number of employees hours to produce one unit of item
2 output as it does to produce one unit of item 1 output,
with an adjustment made to reflect the relative impor-
tance of each.

• Then, to determine the multi weighted productivity for
each item of output for each year the number of units
produced (or forecast to be produced) is multiplied by
the weighting factor to give a weighted productivity fig-
ure.

• Weighted productivity figures are then aggregated for
each of the two years, divided by the recurrent expendi-
ture expressed in 1996/97 dollars for the respective year
to give a level of productivity per million dollars. The
percentage difference between these two figures repre-
sents the productivity increase. The Gross State Product
Deflator is used to adjust expenditure back to real 1996/
97 dollars.

RATIONALE FOR CHEMISTRY CENTRE OF WESTERN
AUSTRALIA (CCWA)

Determining a composite Finance/Scientific Target
The Chemistry Centre will be deemed to have achieved a

1.0% increase in productivity if it achieves a publication in-
dex of 0.3 or greater. This index is the number of papers
accepted for either publication in scientific or professional jour-
nals or presentation at national or international scientific
conferences per FTE. A further productivity increase will be
achieved for improvement in the financial performance of the
Chemistry Centre.

Financial performance will be determined by the improve-
ment achieved in the “total laboratory margin”, which is the
figure derived by deducting all direct laboratory costs from
total laboratory sales. The productivity increase will be deemed
to be 1% for every $53,000 by which the audited total labora-
tory margin improves against the base year (1996/97).
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The linear relationship between productivity increase and
total laboratory margin is depicted on the graph.

DETERMINATION OF AGGREGATED DEPARTMENTAL
MILESTONE

Each actual Divisional increase in productivity, above 2.5%
per annum, will be counted as a contribution towards an over-
all Departmental goal of 5% per annum. For CCWA the
contribution will be in the range from 1 to 5% per annum.

The Divisional contributions above 2.5% per annum and the
actual contributions from CCWA will be weighted by their
respective recurrent operational expenditure divided by the total
recurrent operational expenditure of the Department and
CCWA.

These weighted contributions will be added together to de-
rive the overall productivity increase, which will range between
0 and 5% per annum depending on the degree to which Divi-
sional and CCWA milestones are achieved. Of any productivity
increase up to 5% per annum, 60% of this increase will be
applied to a salary increase and 40% will be applied to a pro-
ductivity dividend for Government. If the productivity increase
exceeds 5% per annum any surplus can be carried forward to
the following year or a new agreement. Similarly, if there is a
decline in productivity, this will result in a negative carry for-
ward percentage, which must be eliminated by future
productivity increases, before these future gains are applied to
effect a related salary increase. Where an excess of productiv-
ity increases is carried forward, its application to future periods
and/or agreements, whilst raising the quantum of the overall
productivity percentage, will not increase the maximum amount
of the aggregate percentage which may be applied to salary
increases and a productivity dividend. The amount applied to
the salary increases and a productivity dividend is limited to
5% per annum in total, ie 3% and 2% per annum respectively
during the period of this Agreement.
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Petroleum Operations Division Weighted Multi-Factor Productivity Index

1996/97 1997/98
Product Description Units Weight ACT Wtd f’cast Wtd

TITLE MANAGEMENT  

Exploration Title Application Application 5 66 330 120 600

Development Title Application Application 15 5 75 20 300

Dealings Application 1 2048 2048 1630 1630

RESOURCE MANAGEMENT

Wall Approvals Decision 3 66 198 90 270

Geophysical Approvals Decision 1.5 40 60 60 90

Resource Assessment Reports Report 80 4 320 5 400

Monitoring Reports Report 7 5 35 9 63

Inspections (drilling) Inspection 3 12 36 14 42

SAFETY ENVIRONMENT

Audits and Inspections Man Audits 4 68 272 86 344

Environmental Assessments Submission 2.5 96 240 124 310

Production Safety Cases - Platforms Fraction Progress 200 0.24 48 1.5 300

Production Safety Cases - Other Production Fraction Progress 120 3.6 432 4 480

MODU/Pipeline Safety Cases Fraction Progress 25 7.2 180 4 100

Bridging Documents Application 5 31 155 26 130

Investigations, Minor Fraction Progress 20 8.5 170 2 40

Investigations, Fatalities and Hazardous Fraction Progress 150 0.5 75 2 300

PROMOTION

Publications Number 25 3 75 0 0

Seminar Number 80 1 80 1 80

External Presentations Number 2 31 62 30 60

Weighted total production 4891 5539

Expenditure $M 2.08 2.19

Productivity/$M units/$M 2351 2529 7.6%

Corporate Services Division Weighted Multi-Factor Productivity Index

1996/97 1997/98
Product Description Units Weight ACT Wtd Wtd f’cast Wtd

COMPUTING AND INFO  

Mail Thousands 200 115 23000 123 24600

Mainframe Transactions Millions 1140 15 17100 16.5 18810  

Hardw are Support Thousands 100 185 18500 195 19500

FINANCE AND ADMINISTRATION

Key Finance Functions Number 2000 5 10000 5 10000

Minor Finance Functions Number 250 3 750 4 1000

Purchase Order Lines Thousands 120 6.3 756 6 720

Quotes (Phone/Fax) Number 1 560 560 560 560

Formal Quotes/tenders Number 30 36 1080 36 1080

HUMAN RESOURCES

Workshops Courses & Surveys for change Number 1000 2 2000 4 4000

Key MIS Reports Number 1000 3 3000 3 3000

Personnel and Support Mechanisms Number 1000 5 5000 5 5000

Work Flexibility Initiatives Number 1000 2 2000 2 2000

ASSET MANAGEMENT

Capital Projects Managed Number 250 4 1000 5 1250

Floor Area Managed 000m2 37 32.6 1206 32.6 1206

Floor Area Refurbished 000m2 300 1.7 510 2.5 750

Key Contracts Managed Number 1401 9 1260 10 1400

INTERNAL AUDIT

Transaction Testing 2 82 164 88 176

Systems Based Testing 4 258 1032 311 1244

Efficiency/Effectiveness Analysis 6 109 654 120 720

Weighted total production 89572 97016.0 8.30%

Expenditure $M 10.8 10.7 -0.90%

Productivity/$M units/$M 8294 9067 9.30%
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Geological Survey Division Weighted Multi-Factor Productivity Index

1996/97 1997/98
Product Description Units Weight ACT Wtd f’cast Wtd

BOOKS

Bulletins number 1.5 1 1.50 3 4.50

Reports number 1.0 3 3.00 10 10.00

Explanatory Notes number 0.5 7 3.50 13 6.50

Records number 0.5 11 5.50 13 6.50

External Papers number 0.1 17 1.70 10 1.00

Miscellaneous number 0.1 7 0.70 6 0.60

SERIES MAPS

1:2.5m number 3.0 0 0.00 0 0.00

1:1m number 2.0 0 0.00 0 0.00

1:250k number 2.0 3 6.00 5 10.00

1:100k number 1.5 16 24.00 6 9.00

1:100k prelim. number 1.0 0 0.00 4 4.00

PROJECT MAPS

Colour number 1.0 3.5 3.50 11 11.00

Mono number 0.5 1 0.50 4 2.00

SHORT-RUN MAPS

Line plots number 0.1 16 1.60 3 0.30

Images number 0.1 6 0.60 12 1.20

AEROMAGNETIC DATA line-km 0.00005714 0 0.00 0 0.00

GRAVITY DATA stations 5.71E-04 518 0.30 3282 1.88

DRILLING metres 1.20E-03 1639 1.97 2000 2.40

SEISMIC REPROCESSING kilometres 1.20E-03 0 0.00 600 0.72

GEOCHEM PACKAGES number 2.0 3 6.00 4 8.00

PROSPECTIVITY PACKAGES number 1.5 0 0.00 0 0.00

Weighted total production 60.36 79.60

Expenditure $M 10.77 13.35

Productivity/$M units/$M 5.60 5.96 6.4%

Explosives and Dangerous Goods Division Weighted Multi-Factor Productivity Index

1996/97 1997/98
Product Description Units Weight ACT Wtd f’cast Wtd

Storage Inspections report 3.00 273 819 280 840

Transport Inspections report 1.00 1601 1601 1665 1665

Storage Examinations application 6.50 836 5434 860 5590

Explosives Examinations application 2.00 759 1518 790 1580

Written Advice number 3.00 2686 8058 2786 8358

Telephone Advice number 0.30 26320 7896 27185 8156

External Meetings number 3.00 576 1728 598 1794

Audits report 8.00 60 480 61 488

Accident Investigations report 16.00 55 880 57 912

Prosecutions report 24.00 10 240 10 240

Complaints report 4.00 128 512 132 528

Talks/Seminars number 8.00 47 376 52 416

Legislation pages amended 0.25 2794 699 2854 714

Assessments of :

(a) New  Licences application 0.50 1145 572.5 1190 595

(b) Licence Renew als renew al 0.25 4418 1104.5 4590 1147

(c) Inspectorial submission 8.00 42 336 42 336

QRA Assessments application 16.00 65 1040 65 1040

Media Communications To be determined

Policy Documents "

Risk Report Review s "

Weighted total production 33294 34399

Expenditure $M 1.555 1.494

Productivity/$M units/$M 21411 23025 7.50%
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Mining Operations Division Weighted Multi-Factor Productivity Index

1996/97 1997/98
Product Description Units Weight ACT Wtd f’cast Wtd

SAFETY AND ENVIRONMENTAL MANAGEMENT SERVICES  
Management Safety Systems Audits (MSS) Audit 20 26 520 23 460
High Impact Function Audits (HIF) Audit 3 75 225 90 270
Inspectorate Services Plan Plan 20 4 80
Audit Plan Plan 20 1 20 4 80
Audit Training Course Program 15 0 0 8 120
Annual Environmental Report and Audit Audit 4 209 836 220 880
Environmental Award Scheme Award 80 1 80 1 80
Create New Audit Protocols - Haz Substances,
   Noise, Asbestos, Radiation, etc. Protocol 15 14 210 6 90
Audit - Hazardous Substances, Noise, Asbestos, Radiation, etc. Audit 5 39 195 32 160
MINEHEALTH System Maintenance Valid Entry 0.03 0.9 0.027 10000 300
CONTAM System Project 150 0.33 50
Certification of Mine Management (Board of Examiners) Certificates 0.2 313 62.6 300 60
Statutory Examinations Examinations 300 2 600 2 600
Site Safety Inspections Inspection 1 2534 2534 2285 2285
Survey/Assessment and Reports on Mining Activities Surveys 3 16 48

EDUCATION AND INFORMATION
Safety Meetings and Presentations Presentations 2 14 28 14 28
Guideline Development Guidelines 10 24 240 0 0
Safety Seminars/Technical Papers Seminars 6 15 90 10 60
MINet System Maintenance -  AXTAT Valid Entry 0.1 0.25 0.025 1500 150
MINet System Maintenance - MODIS System 75 1 75
MINet System Maintenance - EXIS System 25 1 25
MINet Database Development Database 10 8 80
Publications to Industry (Minesafe, Rehab Blab) Issues 30 4 120 4 120
Statistical Information to Industry (AXTAT) Issues 10 6 60 2 20

Weighted total production 5820.652 6121
Expenditure $M 7.79 7.80
Productivity/$M units/$M 747.20 784.68 5%

Mineral Titles Division Weighted Multi-Factor Productivity Index

1996/97 1997/98
Product Description Units Weight ACT Wtd Weight f’cast Wtd

TITLE INFORMATION  
Counter Service 0.17 19504 3316 0.17 20089 3415
Tenement Searches 0.08 33481 2679 0.08 34486 2759
Acceptance (Applications/Dealings) 0.13 9775 1271 0.16 8119 1299
Invoicing and Product Stock Control 0.17 5601 952 0.22 4615 1015
Digital Data Sales 4.37 465 2034 2.30 399 918

TITLE MONITORING
Survey Examination 34.20 217 7433 27.00 134 3618
Survey Certification 22.80 259 5898 18.00 267 4806
Form 5’s (Expenditure Reports) 0.09 16368 1473 0.09 16859 1517
Exemptions 1.10 5127 5639 1.28 5280 6759
Forfeitures 1.30 3117 4053 1.30 3211 4174
Plaints 5.40 248 1339 9.58 255 2447
Sec 65 Surrender 5.00 5.00 552 2760
Exemption from Drop Off 2.40 571 1370 4.78 588 2810
Quality Assurance 0.66 0.25 5335 1334
Survey Tenement Integration 11.63 319 3706 7.50 246 1845

TITLE PROCESSING
Applications 8.70 5295 46064 8.70 4750 41325
Data Input 0.00 0 0 0.27 19816 5350
Applications Refused/Withdrawn 4.80 4.80 1014 4865
Dealings 1.30 14068 18288 1.30 14490 18837
Survey Tenement Capture 1.30 1403 1823 1.63 942 1535
Tengraph Unsurveyed 0.87 685 596 0.00 0 0
Tengraph Synchronisation 0.37 7493 2773 0.37 7718 2856
SCDB L.S. Capture 0.00 0.42 2685 1128
CAD Compilation 0.09 123817 11144 0.09 39240 3532
Section 29 Notification 0.00 3481 3481 1.00 3589 3589
Right to Negotiate Process 1.25 331 413 0.60 341 205
Application to Expedite 1.15 2963 3407 0.00 0 0

Weighted total production 120863 124698
Expenditure $M 6.8 6.7
Productivity/$M units/$M 17774 18612 4.7%
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SCHEDULE C—INDIVIDUAL REWARD MODEL
1. INTRODUCTION
This schedule details the application of performance pay as

provided for in Clause 19—Personal Effectiveness Review of
this Agreement. This model rewards individual performance
during the life of this Agreement with a potential performance
pay bonus at the conclusion of each Agreement measurement
period.

2. OBJECTIVES OF INDIVIDUAL REWARD MODEL
(a) to reward staff who are most effective in achieving

corporate goals;
(b) to provide an incentive for staff to meet and more

than meet the requirements of their position;
(c) to develop managers who can identify those staff who

are most effective.
3. BASIS OF PAYMENT
As with the previous Enterprise Bargaining Agreement this

Agreement will be performance driven. That is, each employ-
ee’s ongoing remuneration will be determined, to some extent,
by their performance within the Department. This perform-
ance will be monitored by a formal Performance Enhancement
Program (PEP) to be carried out at the conclusion of the Agree-
ment measurement period, by each employee’s manager.

As outlined in Clause 20 above, Personal Effectiveness In-
creases (PEI) are based upon each individual employee’s
performance during the preceding financial year. A rating of
‘competent, ‘very effective’, or ‘outstanding’ on the proposed
five point scale used in the Performance Enhancement Pro-
gram will make an employee eligible for a performance pay
bonus.

Any salary increase awarded on the basis of the employee’s
performance will be paid as a once off annual performance
pay bonus to the employee.

One percent of the Department’s annual salary budget will
be quarantined for the performance bonus payments each year.

All employees with the same rating will receive the same
financial bonus, regardless of classification level and step.

The bonus will be based on the following formula—
UNIT COST (Y) = 1% OF THE DME SALARY BUDGET

(A x 5) + (B x 2) + (C x 1)
where A = Number of staff receiving a rating of 5

B = Number of staff receiving a rating of 4
C = Number of staff receiving a rating of 3

and, a rating of 5 would be worth 5 x Y
a rating of 4 would be worth 2 x Y
a rating of 3 would be worth 1 x Y

An employee who is employed or promoted six months or
less before the time of the assessment period (30 June) will be
considered as still learning the job, and rated as 2.

An employee who ceases employment before the time of
assessment will not be entitled to receive any performance
pay bonus unless the employee is redeployed to another de-
partment under secondment.

A DME redeployee who returns to DME following a se-
condment opportunity will be eligible for a performance pay
bonus even though the employee may not have returned for a
full six months.

Pro rata performance pay will not be available.

SCHEDULE D—DISPUTE AVOIDANCE AND SETTLEMENT PROCEDURES
Types of Grievance and Process for Settlement

Enterprise Agreement:

A disagreement
complaint or grievance
raised between an
employee or group of
employees and
management
concerning any
interpretation or the
implementation of this
Agreement by either
party.

Equal Opportunity
(EO) Grievances:
• racial harassment;
• sexual harassment;
• discrimination or

harassment due to a
persons sex, marital
status, pregnancy,
race, impairment,
age, family status,
and political or
religious
conviction.

 
 
 
 
 
 This clause does not in
any way limit an
individuals rights under
the specific provisions
of the Equal
Opportunity Act.
 

 Health and Safety
Grievances:
• safety issues in

the workplace;
• hazardous

substances in
the workplace;

• protective
clothing and
equipment.

 
 
 
 
 
 
 
 
 This clause does
not in any way limit
an individuals
rights under the
specific provisions
of the Health and
Safety Act.
 

  General Grievances:
 This covers a variety of
grievances that can
occur from time to time
in the workplace
excluding the
following:
• Those that have a

formal appeal
process such as
grievances relating
to promotions or
classifications.

• Any action by
either party likely to
cause a demarcation
dispute will be
resolved by the
application of this
clause.

Ö                      Ò Ò

Internal Procedure for Dealing with Informal Grievance

a) Any employee who considers that they have grounds for a grievance may submit the grievance to their
manager or other appropriate person.

b) The grievance shall be submitted as soon as is practicable after the occurrence so as to enable the
prompt resolution of the grievance.

c) Grievances should be resolved informally and as quickly as possible by the parties directly involved.

d) Managers must act to resolve the grievance through an informal process within five (5) working days.

e) During the informal process both parties have the right to seek assistance from the nominated grievance
officer and/or their union.

f) The formal grievance process should only be used when the informal process has failed or it becomes
evident that the resolution will involve an unreasonable and lengthy time delay.

                                              Ò
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Unresolved Grievance

Internal Procedure for Dealing with Formal Grievance

a) Where an informal process does not or appears it will not be able to satisfactorily resolve the
grievance, either party may seek to have the matter dealt with through the formal grievance
process.

b) The grievance may be referred to the employees manager-once-removed or a grievance officer.
That officer shall respond within 5 days to the grievance and treat it seriously and impartially. That
officer will:

(i) allow the aggrieved employee to bring another person to the interview if he/she wishes for
advice, support, advocacy or to act as an interpreter;

(ii) get a broad outline of the grievance;
(iii) agree on a timetable for resolution of grievance at the local level;
(iv) take brief but accurate notes;
(v) verify the information recorded in the notes with the aggrieved person;
(vi) confirm an appropriate level of confidentiality of the proceedings;
(vii) ensure security of records associated with proceedings.

c) Where the parties are unable to satisfactorily resolve the grievance, then either party may seek to
have the matter referred to the Director General or his nominee.

                         Unresolved Ò Grievance
Grievance Referred to the Director General or His Nominee

a) Once either party has requested that the matter be referred to the Director General or his nominee,
the grievance officer and/or manager should contact the Director General or his nominee to hand
over the grievance.

b) The Director General or his nominee will:
(i) meet all parties and allow the aggrieved employee to bring another person to the interview
if he/she wishes;
(ii) obtain access to all previous notes and records regarding the grievance;
(iii) receive a written statement of grievance in the employee’s own words;
(iv) verify the facts with the employee;
(v) reaffirm any issues of confidentiality;
(vi) explore options available to resolve the grievance;
(vii) take brief but accurate notes;
(vii) take brief but accurate notes;
(viii) where relevant provide the opportunity to respond fully to any allegations made against 

them;
(ix) make the aggrieved employee aware of alternative action.

c) At the end of the investigation the Director General or his nominee will prepare a report.
        Ö                        Ò    Unresolved Grievance   Ò                      Õ

Enterprise
Agreement:

• Western Australian
• Industrial Relations

Commission
• Australian Industrial
• Relations

Commission

Equal Opportunity
(EO) Grievances:

• Equal
Opportunity
Commission

Health and Safety
Grievances:

• Worksafe WA
• Australian Industrial

Relations Commission
• Western Australian

Industrial Relations
Commission.

General Grievances:

• Public Sector
Management
Office.

DEREK ROWLAND CONCRETE PUMPING
INDUSTRIAL AGREEMENT.

No. AG 220 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Derek Rowland Pty Ltd.

No. AG 220 of 1997.

Derek Rowland Concrete Pumping Industrial Agreement.

COMMISSIONER P E SCOTT.

30 March 1998.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and

by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Derek Rowland Concrete Pumping Indus-
trial Agreement in the terms of the following schedule be
registered on the 12th day of March 1998.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

 CONCRETE PUMPING AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Derek Rowland

Concrete Pumping Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
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4. Application
5. Aims and Objectives of this Agreement
6. Term and Renewal of Agreement
7. Allowances
8. Dispute Settlement Procedure
9. Safety Dispute Resolution

10. First on Last Off
11. Overtime
12. Company Based Incentive Scheme
13. Industry Standards
14. Clothing and Footwear
15. Training
16. Pyramid Sub-contracting
17. Sick Leave
18. Fares and Travelling
19. Flexibility of Rostered Days Off
20. Workforce Levels
21. Flexibility of Meal Breaks/Hours
22. No Extra Claims
23. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
24. Signatories to the Agreement

Appendix

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Derek Rowland
Pty Ltd (hereinafter referred to as the ‘Company”) in the State
of Western Australia.

4.—APPLICATION
1. This Agreement shall be binding on the Company, the

Union and its’ officers and employees eligible to be members
of the Union employed by the Company, on concrete pumping
work covered by the terms of the Building Trades
(Construction) Award 1987, No. 14 of 1978 (the Award). There
are approximately 6 employees covered by this Agreement.

2. The provisions of this Agreement are in addition to
entitlements specified in the Award and where there is an
inconsistency the Agreement shall prevail.

5.—AIMS AND OBJECTIVES OF THE AGREEMENT
The Objectives of this Agreement are to—

1. Increase the efficiency of the Company by the effec-
tive use of the skills and commitment of the
employees of the Company.

2. Improve the living standards, job satisfaction and
continuity of employment of the Company’s employ-
ees.

3. Develop best practice standards that are based upon
a culture of opportunity, continuous learning and im-
provement through training.

4. Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety standards in the industry are maintained.

5. Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

6.—TERM AND RENEWAL OF AGREEMENT
1. This Agreement shall come into operation from the date

of signing and shall remain in force until 31 October 1999.
2. Any party may terminate the Agreement provided three

months’ notice has first been given in writing.
3. The parties agree to commence discussions on the terms

and conditions of any future Agreement three calendar months
prior to the expiration of this Agreement.

7.—ALLOWANCES
1. The following rate shall apply to all employees covered

by this Agreement.
From 1 August 1997, hourly rate of $15.03
From 1 February 1998, hourly rate $15.47
From 1 August 1998, hourly rate $15.90
From 1 February 1999, hourly rate $16.34
From 1 August 1999, hourly rate $16.56

2. In addition, the following allowance will be paid for work
carried out—

(a) A rate of $5.25 per hour will be paid to all employ-
ees. This allowance is “all purpose” and shall be
included as part of the ordinary rate.

8.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

9.—SAFETY DISPUTE RESOLUTION
1. It is agreed the Company and their employees have a

responsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any complaint
should be referred to the Company’s safety officer or worker’s
safety representative to be dealt with in accordance with the
following procedures—

(a) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
Company’s safety officer or the worker’s safety rep-
resentative.

(b) The Company’s safety officer and the worker’s safety
representative will take immediate action to have the
unsafe situation rectified.

(c) Should the Company’s safety officer consider that
no safety precautions are necessary, he/she will no-
tify the worker’s safety representative accordingly
as soon as possible.

(d) While there is disagreement on the ruling of the Com-
pany’s safety officer, the Company’s safety officer
will arrange for the immediate transfer of all em-
ployees from the disputed area.

(e) Should the Company’s safety officer be of the opin-
ion that no action is necessary and the employees’
safety representative disagrees, an appropriate inspec-
tor from Worksafe will be requested to undertake an
inspection of the disputed area for the purpose of
resolving any such matter.

(f) If disagreement still exists the chief inspector, con-
struction branch of Worksafe or his/her nominee will
be called in to assist in the resolution of the dispute.

4. Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being
considered, except in the area alleged to be unsafe.

5. It is accepted that safety considerations override normal
work practices and depending on the degree of potential risk
to persons on the job, or the general public, can override normal
demarcation practices.

10.—FIRST ON LAST OFF
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
8—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

11.—OVERTIME
1. The allocation of overtime will be at the employer’s

prerogative provided that the employer will not discriminate
against any employee.
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2. The practice of “one in all in” will not occur.
3. An overtime roster may be introduced after agreement is

reached between the employees, the Company and the Union.

12.—COMPANY BASED INCENTIVE SCHEME
1. The Company may negotiate incentive schemes which

will not affect the terms of this Agreement. These schemes
must ensure that the Award provides the base safety net and
that all workers on-site have the opportunity to share in the
proposed scheme.

2. Once negotiated incentive schemes will be submitted to
the Union prior to its implementation for confirmation that
the relevant Award requirements have been satisfied.

13.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will

immediately increase its payments to $45 per week per
employee into the Western Australian Construction Industry
Redundancy Fund and then will increase this to $50 per week
per employee on 1 August 1998.

2. Superannuation
Subject to the provisions of 49C of the Act the Company

will immediately increase its level of payment into the
Construction + Building Unions Superannuation Scheme, or
other relevant fund, to $60 per week per employee.

14.—CLOTHING AND FOOTWEAR
1. The following items or other suitable clothing as agreed

between the company and the Union will be supplied to each
employee by the Company, upon the completion of five
working days.

(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING
A formal training programme specific to the Concrete

Pumping Industry in WA will be prepared covering the
following activities—

• Pump Operation
• Truck Driving
• Truck Servicing
• Welding
• Auto Electrics
• Hydraulic Machinery
• Concrete Technology

Employees will be entitled to 50 hours paid time per year at
the appropriate rate for training pursuant to this clause.

16.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance

with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

17.—SICK LEAVE
For sick leave accrued after the date of signing of this

agreement the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—FLEXIBILITY OF ROSTERED DAYS OFF
1. The parties agree to adopt flexible arrangement for the

taking of RDO’s over the duration of this project as a means to
improve productivity. Where an alternate day is substituted
for the scheduled RDO, the scheduled RDO will be regarded
as a normal working day.

2. Any alternative arrangement for the taking of RDO’s for
this project will comply with the relevant provisions in the
Award.

20.—WORKFORCE LEVELS
It is agreed that in addition to the pump operator, at least

two employees will be utilised when a 4 inch hose is in
operation. Further, in addition to the pump operator, at least
three employees will be utilised when a 5 inch hose is in
operation.

21.—FLEXIBILITY OF MEAL BREAKS/HOURS
Normal hours of work under this Agreement are within

6.00am and 4.00pm, although start time is not to commence
after 7.30am. A half hour lunch break will be taken and no
penalty rates are payable if the lunch break is taken between
11.00am and 2.00pm.

22.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The Company agrees to insure the
employees for sickness and accident cover. The terms of the
policy will be agreed to between the Company and the Union.

23.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix—Drug
and Alcohol, Safety and Rehabilitation Program.

24.—SIGNATORIES

             Signed              Kevin Reynolds
On behalf of the BLPPU

DEREK ROWLAND PTY LTD Ann Derek Rowland
On behalf of the Company (Print name)

Dated this 18 day of August 1997. COMMON SEAL

Signed Signed

APPENDIX
1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
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• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens three times the worker shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the worker refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel, eg: Safety officer, safety committee mem-
bers, Union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

EASTMONT PTY LTD INDUSTRIAL AGREEMENT.
No. AG 218 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Eastmont Holdings Pty Ltd.

No. AG 218 of 1997.

Eastmont Pty Ltd Industrial Agreement.

COMMISSIONER P E SCOTT.

13 March 1998.
Order.

WHEREAS this is an application filed on the 29th day of
August 1997 pursuant section 41 of the Industrial Relations
Act, 1979, for the registration of an agreement; and

WHEREAS the application was set down for hearing and
determination on the 27th day of October 1998 ; and

WHEREAS at that hearing, the matter was adjourned at the
request of the parties;

WHEREAS by facsimile transmission dated the 30th day of
January 1998 the Applicants sought to withdraw the
application; and

WHEREAS the Respondent has no objection to the
application being withdrawn;

NOWTHEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

That the application be dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

GEMINI FORMWORK INDUSTRIAL AGREEMENT.
No. AG 5 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Apollo Holdings Pty Ltd trading as Gemini Formwork.

No. AG 5 of 1998.

Gemini Formwork Industrial Agreement.

COMMISSIONER P E SCOTT.

20 March 1998.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Gemini Formwork Industrial Agreement in
the terms of the following schedule be registered on the
25th day of February 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

COMMERCIAL AND HOUSING AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Gemini Formwork

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Payment of Wages
13. Industry Standards
14. Clothing and Footwear
15. Training Allowance, Training Leave, Recognition of

Prior Learning
16. Seniority
17. Sick Leave
18. Pyramid Sub-Contracting
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19. Fares and Travelling
20. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
21. Income Protection
22. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Apollo Holdings
Pty Ltd trading as Gemini Formwork (hereinafter referred to
as the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 6-8 employees covered by this agreement. The
scope of work covered by this Agreement will exclude the
Cannington Police Station, Doric Constructions site, but on
future projects will apply to construction work where the ma-
jor builder has signed an Enterprise Bargaining Agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix
A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—PAYMENT OF WAGES
All wages, allowances and other monies shall be paid in

cash or by Electronic Funds Transfer. An employee paid by
other than cash shall be allowed reasonable time to attend the
branch of his or her bank nearest the workplace to draw upon
the accounts during working hours.

• Payments shall be made available to the employee
not later than the cessation of ordinary hours of work
on Thursday of each working week.

• Provided that in any week in which a holiday falls
on a Friday wages accrued shall be paid on the pre-
vious Wednesday, and provided further that when a
holiday occurs on any Thursday wages accrued
maybe paid on the following Friday. Nothing shall
prevent any alternative mutual arrangement between
an employer and an employee.

• Where notice is given on termination of employment
all monies due to the employee shall be paid at the
time of termination

13.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment into the Construction + Building Unions Superannuation
Scheme to $60 per week per employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

16.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
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2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

17.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

18.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

19.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

20.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

22.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU Signed      Common Seal

Date: 14/1/98

Signed                           
WITNESS

CMETU Signed      Common Seal
Date: 14/1/98

Signed                           
WITNESS

The Company Common Seal Signed                           
Date: 18/12/97

M G JUPP                     
PRINT NAME

Signed                           
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plaster, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3) 14.23 14.65 15.06 15.48 15.69
Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), (1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), (2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), (3.5/3.5) 13.92 14.32 14.73 15.13 15.33
Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62
Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation
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3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”— shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
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applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

GILCHRIS INDUSTRIAL AGREEMENT.
No. AG 7 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Gilchris Pty Ltd

No. AG 7 of 1998.

Gilchris Industrial Agreement.

COMMISSIONER P E SCOTT  .

20 March 1998.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Gilchris Industrial Agreement in the terms
of the following schedule be registered on the 25th day of
February 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

 WAGE AGREEMENT
Schedule.

1.—TITLE
This Agreement will be known as the Gilchris Industrial

Agreement.
2.—ARRANGEMENT

1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Gilchris Pty Ltd
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 4 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise
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agreement, this Agreement may be terminated in accordance
with the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix
A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment into the Construction + Building Unions Superannuation
Scheme to $60 per week per employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with
Clause 6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The Company agrees to insure the employ-
ees for sickness and accident cover. The terms of the policy
will be agreed to between the Company and the Union.

Signed for and on behalf of—
The Unions:

BLPPU Signed      Common Seal
Date: 14/1/98
Signed
WITNESS
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CMETU Signed      Common Seal
Date: 14/1/98
Signed
WITNESS

The Company:
Common SealSigned

Date: 14/1/98
ROBIN WHELLUM
PRINT NAME
Signed
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3) 14.23 14.65 15.06 15.48 15.69
Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3),

(1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3),

(2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3),

(3.5/3.5) 13.92 14.32 14.73 15.13 15.33
Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2

(1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3

(2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4

(3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62
Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
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4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the
area bounded by the Swan River South, Swan River East
to Nile Street running into Wittenoom Street, Hill Street
to Royal Street, Royal Street to Lord Street, Lord Street
to Newcastle Street, along Newcastle Street to the Free-
way, the Freeway South to the Perth Fremantle railway
line, along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”— shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-Fre-
mantle railway line back to Thomas Street.

Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per this
agreement, the parties confirm that one side of such a
boundary road will be deemed to fall in one region and
the other side of the boundary road will be deemed to fall
in the other region. For example, the eastern side of
Havelock Street will be in the “CBD” and the western
side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to
mean the value of all tendered work which falls under the
scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11.It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

GREAT SOUTHERN REGIONAL COLLEGE OF
TAFE PUBLIC SERVICE AND GOVERNMENT
OFFICERS’ ENTERPRISE AGREEMENT 1998.

No. PSAAG 13 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Great Southern College of TAFE

and

Civil Service Association of Western Australia (Inc.).

No. PSAAG 13 of 1998.

Great Southern Regional College of TAFE Public Service
and Government Officers’ Enterprise Agreement 1998.

21 January 1998.

Order.
HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
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Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Great Southern Regional College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 1998 as stamped by the Registrar on 19 Janu-
ary 1998 be registered as an industrial agreement on and
from 20 January 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the Great Southern Regional

College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998, and shall replace the Western
Australian Department of Training Public Service and Gov-
ernment Officers Enterprise Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements
Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4)  Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance
Consultation and Industrial Dispute Provisions
 24. Consultation
25. Dispute Resolution Procedure
Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the Great

Southern Regional College of TAFE. This Agreement shall
also apply to Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the Great Southern

Regional College of TAFE, and the Civil Service Association
of Western Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 70 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7. —TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its re-
newal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Engineering Trades Employees Industrial Agreement
1998

• Great Southern Regional College Miscellaneous
Workers’ Agreement 1997

(2) If Agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in con-

junction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational Edu-
cation and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
(2) The SBU comprises representatives from the College

and the Union

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the Great Southern Regional College of
TAFE Public Service and Government Officers’ Enter-
prise Agreement 1998.
“Chief Executive”: means the Managing Director of Great
Southern Regional College of TAFE appointed pursuant
to section 46 of the Vocational Education and Training
Act 1996 and under part 3 of the Public Sector Manage-
ment Act 1994.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“College”: shall mean the Great Southern Regional Col-
lege of TAFE.
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“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.
“Employer”: means the Great Southern Regional College
of TAFE.
“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.
“Full-Time”: A full-time officer is employed to work 37½
ordinary hours per week.
“Government”: shall mean the Government of Western
Australia.
“GOSAC Award”: shall mean the Government Officers
Salaries, Allowances and Conditions Award 1989.
“Minister”: is the Minister of the Crown who is responsi-
ble for the administration of the employing agency.
“Managing Director”: means the Managing Director of
Great Southern Regional College of TAFE appointed
pursuant to section 46 of the Vocational Education and
Training Act 1996 and a Chief Executive under part 3 of
the Public Sector Management Act 1994.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.
“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.
“PSA Award” : shall mean the Public Service Award 1992
“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.
“Union”: shall mean the Civil Service Association of
Western Australia (Inc).
“WADOT”: is the Western Australian Department of
Training.
“WAIRC”: the Western Australian Industrial Relations
Commission

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Serv-
ice and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment condi-
tions contained in this Agreement, plus the annualised value
of annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the commence-
ment of the first pay period on or after 1 January 1999, subject
to achievement of the 31 December 1998 target/s in the Pro-
ductivity Improvement Plan.

(7) The rates in Column E shall be paid from the commence-
ment of the first pay period on or after 1 January 2000, subject
to achievement of the 31 December 1999 target/s in the Pro-
ductivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement

are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30o South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Execu-
tive may approve further paid leave in exceptional
circumstances should an officer have exhausted all sick leave
entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
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up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employee’s sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings:
“Adoption”: is the placement (including any initial tempo-

rary placement with a view to a permanent placement) of a
child who is less than 5 years of age, who is not the natural or
step-child of the employee or employee’s spouse and who has
not lived with the employee for longer than 6 months.

“Adoption leave”: Unpaid parental leave taken by either
parent in connection with the adoption or placement of a child
under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a certifi-

cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(2) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(3) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee
must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—
• a statement from an adoption agency or other appro-

priate body of the placement of the child for adoption
purposes; or

• presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee or
employee’s spouse or who is placed with an employee or em-
ployee’s spouse with a view to permanent adoption. This does
not include a child or step-child of the employee or employ-
ee’s spouse who has previously lived with the employee for a
period of 6 months or more.

“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child of the
employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a female
employee in connection with her pregnancy, and the subse-
quent birth of a child.

“Parental leave”: Any period of up to 12 months of mater-
nity leave, paternity leave and/or adoption leave taken in
connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12 months
which is taken by a male employee in connection with the
birth or adoption of a child. Such an employee is permitted to
take one week of unpaid paternity leave immediately after the
birth or adoption of a child, in conjunction with any leave
taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time and
part-time employees will receive up to 52 weeks as unpaid
parental leave. This leave is to be taken in the first 52 weeks
after the birth of a child or the placement of an adopted child.
This clause should be read in conjunction with the Maternity
Leave provisions of the Public Service and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave in

connection with the birth or adoption of a child,
in accordance with this clause.

(ii) Parental leave only applies to part-time or full
time employees. Temporary full-time or part-
time employees on fixed term contracts are
only eligible for parental leave for the dura-
tion of their fixed term contract of
employment.

(iii) For female employees parental leave may, at
the employee’s discretion, commence prior to
6 weeks before the expected date of birth of
the child.

(iv) The minimum period of absence on maternity
leave shall commence six weeks before the
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expected date of birth and end six weeks after
the day on which the birth has taken place,
however an employee may apply to the Chief
Executive to vary this period provided her
application is supported by a certificate from
a registered medical practitioner indicating that
the employee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the certifica-

tion and notice requirements to be entitled to
parental leave, unless these requirements are
waived by the employer.

(ii) Any entitlement to parental leave is reduced
by any amount of parental leave taken by the
employee’s spouse in relation to the same
child. Parental leave is not to be taken simul-
taneously by both parents, except during one
week of paternity leave taken immediately af-
ter the birth or adoption of a child.

(c) Notice requirements
An employee is to give the employer at least 10 weeks
written notice of the intention to take parental leave
other than for the purposes of adoption and of the
expected duration of the leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical practi-
tioner illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue her present work, she may be transferred to
a safe job, at the rate and on the conditions attached
to that job or at the employee’s substantive level,
whichever is the higher, until the employee com-
mences parental leave.

(e) Variation and/or cancellation of parental leave pe-
riod

(i) The period of parental leave may be length-
ened or shortened by agreement between the
employer and the employee, provided that the
amount of leave does not exceed the maximum
allowed.

(ii) The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

(iii) Parental leave applied for, but not commenced,
by an employee for any reason is cancelled.
Reasons for cancellation include, but are not
limited to—

(aa) where a pregnancy terminates, other
than by the birth of a living child;

(bb) or where a planned adoption or place-
ment of a child does not proceed.

(iv) An employee must notify the employer of any
change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee termi-

nates after 28 weeks, other than by the birth of
a living child, and the employee is not on pa-
rental leave, she is entitled to sick leave in
accordance with Award entitlements.

(ii) An employee who suffers any illness or in-
jury related to her pregnancy and/or the birth
whilst on parental leave cannot utilise sick
leave entitlements.

 (iii) An employee may utilise sick leave entitle-
ments in accordance with subclause 16(3) Sick
Leave of this Agreement when not on paren-
tal leave.

(g) Special adoption leave
An employee is entitled to special unpaid adoption
leave of up to 2 days to attend any compulsory inter-
views, examinations or the like which are required
by the adoption procedure.

(h) Effect of parental leave on leave entitlements and
employment

(i) Any absence on parental leave will not break
the continuity of service.

(ii) However, absence on parental leave will not
be taken into account for the purpose of salary
increment progression. Paid leave entitlements
such as annual leave, long service leave and
public holidays will not accrue during any
period of parental leave.

(iii) An employee may, instead of or in conjunc-
tion with parental leave, take annual leave or
long service leave entitlements to which he or
she is entitled.
An employee proceeding on parental leave
may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period referred to
in subclause (a) of this clause. The periods of
leave referred to in placitums (aa) and (bb) of
this subclause which are utilised, shall be paid
leave.

(i) Replacement employees
(i) Before the employer engages a replacement

employee (including a temporarily promoted
or transferred employee) the employer must
inform that person of the temporary nature of
the employment, and of the rights of the per-
son on parental leave who is being replaced.

(ii) The employer does not have to engage a re-
placement employee if one is not required.

(j) Return to work after parental leave
(i) An employee must confirm to the employer

an intention of returning to work prior to re-
commencing work.

(ii) An employee returning to work from parental
leave is entitled to the position held immedi-
ately before beginning parental leave. Where
the employee was transferred to a safe job, the
employee is entitled to return to the position
occupied immediately prior to transfer.

(iii) Where the position no longer exists, the em-
ployee is entitled to the same classification and
pay to that of the employee’s former position,
and for which the employee is qualified and
capable of performing

(iv) Where immediately before commencing pa-
rental leave, an employee was acting in a
higher position, or performing additional du-
ties on a temporary basis, this subclause only
applies in respect of the position held by the
employee immediately before taking the act-
ing or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her em-

ployment at any time during a period of
parental leave, by giving the employer the ap-
propriate period of notice detailed in the
relevant award.

(ii) The employer must not terminate an employee
or transfer them from their existing position
on the grounds of the employee’s parental
leave application and/or absence on parental
leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 Janu-

ary 1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.
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(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classifica-

tion for a period of 20 consecutive working days or more,
inclusive of public holidays, shall be paid at the salary appli-
cable to the higher level proportionate to the level of duties
and responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the of-
ficer was in receipt of the additional payment for a continuous
period of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may de-

duct the amount of overpayment over the same length of time
that the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of overpayments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and Condi-
tions Award 1989 and Clause 42.—Travelling Allowance of
the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
shall include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry clean-
ing expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with pro-
visions of subclause 16(3) Sick Leave of this Agreement, and
the employee continues to incur accommodation, meal and
incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters shall not be re-
imbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal
period shall be, on the production of receipts, for each meal
necessarily purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory de-

partmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and con-
sultation may vary at each workplace depending on individual
circumstances. The college shall establish its own structure
and processes.

(2) Employees shall be involved in broadly based representa-
tive consultative committees with structure and functions
determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is account-
able to Government, through legislation, for the operation of
its business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consulta-
tive committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as fol-
lows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the em-
ployer and the Union or other employee representative.

(3)  If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable con-
cern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES
LEVEL Column A— Column B— Column C— New Column D— New Column E— New

Current Annual Leave Loading Date of Fortnightly Annual Salary as at Fortnightly Annual Salary Fortnightly
Salary Rates Effective Registration 2.0% Rate Jan 1, 1999 Rate as at Jan 1, 2000 Rate

Jan 1, 1998 2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
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SCHEDULE A—SALARIES—continued
LEVEL Column A— Column B— Column C— New Column D— New Column E— New

Current Annual Leave Loading Date of Fortnightly Annual Salary as at Fortnightly Annual Salary Fortnightly
Salary Rates Effective Registration 2.0% Rate Jan 1, 1999 Rate as at Jan 1, 2000 Rate

Jan 1, 1998 2.5% 2.5%
LEVEL 1—continued
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06
LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07
LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67
LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35
LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26
LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36
LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09
LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45
LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67
OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a fur-
ther 2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submit-
ted to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this Agree-
ment.

Signatories
Signed for and on behalf of the Great Southern Regional

College of TAFE by
L. ROZLAPA 15.1.98

____________________      Date    _____________

Employer—
Ms Lidia Rozlapa, Managing Director of
Great Southern Regional College of TAFE

Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by

D. ROBINSON 19.1.98
_____________________      Date    _____________

Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave

Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
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Term of Agreement
Title
Travelling Allowance

HATCH INDUSTRIAL SERVICES INDUSTRIAL
AGREEMENT.

No. AG 334 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch
and

Hatch Industrial Services Pty Ltd.
No. AG 334 of 1997.

Hatch Industrial Services Industrial Agreement.
COMMISSIONER P E SCOTT .

20 March 1998.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Hatch Industrial Services Industrial Agree-
ment in the terms of the following schedule be registered
on the 25th day of February 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

 WAGE AGREEMENT
Schedule.

1.—TITLE
This Agreement will be known as the Hatch Industrial Serv-

ices Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and

the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Hatch Industrial
Services Pty Ltd (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 6-8 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix
A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment into the Construction + Building Unions Superannuation
Scheme to $60 per week per employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)
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2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) Deleted
(b) If an employee who has been terminated by the Com-

pany is re-engaged within a period of six months,
the unpaid balance of sick leave shall continue from
the date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters.

Signed for and on behalf of—
The Unions:

BLPPU Signed      Common Seal
Date: 20/11/97
Signed
WITNESS

CMETU Signed      Common Seal
Date: 20/11/97
Signed
WITNESS

The Company
Common SealSigned

Date: 23/10/97
GORDON S HATCH
PRINT NAME
Signed
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3) 14.23 14.65 15.06 15.48 15.69
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Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3),

(1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3),

(2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3),

(3.5/3.5) 13.92 14.32 14.73 15.13 15.33
Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2

(1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3

(2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4

(3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62
Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95
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The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority of
work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the
area bounded by the Swan River South, Swan River East
to Nile Street running into Wittenoom Street, Hill Street
to Royal Street, Royal Street to Lord Street, Lord Street
to Newcastle Street, along Newcastle Street to the Free-
way, the Freeway South to the Perth Fremantle railway
line, along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”— shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-Fre-
mantle railway line back to Thomas Street.

Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per this
agreement, the parties confirm that one side of such a
boundary road will be deemed to fall in one region and
the other side of the boundary road will be deemed to fall
in the other region. For example, the eastern side of
Havelock Street will be in the “CBD” and the western
side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to
mean the value of all tendered work which falls under the
scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

HEDLAND COLLEGE PUBLIC SERVICE AND
GOVERNMENT OFFICERS’ ENTERPRISE

AGREEMENT 1998.
No. PSAAG 4 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hedland College

and

Civil Service Association of Western Australia (Inc.).

No. PSAAG 4 of 1998.

Hedland College Public Service and Government Officers’
Enterprise Agreement 1998.

21 January 1998.

Order.
HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Hedland College Public Service and Gov-
ernment Officers’ Enterprise Agreement 1998 as stamped
by the Registrar on 19 January 1998 be registered as an
industrial agreement on and from 20 January 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the Hedland College Public

Service and Government Officers’ Enterprise Agreement 1998,
and shall replace the Hedland College Enterprise Agreement
insofar as it relates to Government Officers.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements
  Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
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(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance
Consultation and Industrial Dispute Provisions
 24. Consultation
25. Dispute Resolution Procedure
Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the

Hedland College. This Agreement shall also apply to Officers
on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be Hedland College, and

the Civil Service Association of Western Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 55 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7. —TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its re-
newal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Hedland College Enterprise Agreement (in respect
of non-government officer employees)

(2) If Agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in con-

junction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to;

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational Edu-
cation and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
(2) The SBU comprises representatives from the College

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the Hedland College Public Service and
Government Officers’ Enterprise Agreement 1998.
“Chief Executive”: means the Managing Director of
Hedland College appointed pursuant to section 46 of the
Vocational Education and Training Act 1996 and under
part 3 of the Public Sector Management Act 1994.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“College”: shall mean the Hedland College.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.
“Employer”: means Hedland College.
“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.
“Full-Time”: A full-time officer is employed to work 37½
ordinary hours per week.
“Government”: shall mean the Government of Western
Australia.
“GOSAC Award”: shall mean the Government Officers
Salaries, Allowances and Conditions Award 1989.
“Minister”: is the Minister of the Crown who is responsi-
ble for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.
“Managing Director”: means the Managing Director of
Hedland College appointed pursuant to section 46 of the
Vocational Education and Training Act 1996 and a Chief
Executive under part 3 of the Public Sector Management
Act 1994.
“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.
“PSA Award” : shall mean the Public Service Award 1992.
“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.
“Union”: shall mean the Civil Service Association of
Western Australia (Inc).
“WADOT”: is the Western Australian Department of
Training.
“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
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(2) Increases have been applied to the rates paid pursuant to
the Western Australian Department of Training Public Serv-
ice and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment condi-
tions contained in this Agreement, plus the annualised value
of annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the commence-
ment of the first pay period on or after 1 January 1999, subject
to achievement of the 31 December 1998 target/s in the Pro-
ductivity Improvement Plan.

(7) The rates in Column E shall be paid from the commence-
ment of the first pay period on or after 1 January 2000, subject
to achievement of the 31 December 1999 target/s in the Pro-
ductivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30o South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.

(c) By written approval of the employer, accrued long
service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Execu-
tive may approve further paid leave in exceptional
circumstances should an officer have exhausted all sick leave
entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employee’s sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
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a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings:
“Adoption”: is the placement (including any initial tempo-

rary placement with a view to a permanent placement) of a
child who is less than 5 years of age, who is not the natural or
step-child of the employee or employee’s spouse and who has
not lived with the employee for longer than 6 months.

“Adoption leave”: Unpaid parental leave taken by either
parent in connection with the adoption or placement of a child
under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a certifi-

cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(2) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(3) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee
must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—
• a statement from an adoption agency or other appro-

priate body of the placement of the child for adoption
purposes; or

• presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee or
employee’s spouse or who is placed with an employee or em-
ployee’s spouse with a view to permanent adoption. This does
not include a child or step-child of the employee or employ-
ee’s spouse who has previously lived with the employee for a
period of 6 months or more.

“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child of the
employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a female
employee in connection with her pregnancy, and the subse-
quent birth of a child.

“Parental leave”: Any period of up to 12 months of mater-
nity leave, paternity leave and/or adoption leave taken in
connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12 months
which is taken by a male employee in connection with the
birth or adoption of a child. Such an employee is permitted to
take one week of unpaid paternity leave immediately after the
birth or adoption of a child, in conjunction with any leave
taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time and
part-time employees will receive up to 52 weeks as unpaid
parental leave. This leave is to be taken in the first 52 weeks
after the birth of a child or the placement of an adopted child.
This clause should be read in conjunction with the Maternity
Leave provisions of the Public Service and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave in con-

nection with the birth or adoption of a child,
in accordance with this clause.

(ii) Parental leave only applies to part-time or full-
time employees. Temporary full-time or
part-time employees on fixed term contracts
are only eligible for parental leave for the du-
ration of their fixed term contract of
employment.

(iii) For female employees parental leave may, at
the employee’s discretion, commence prior to
6 weeks before the expected date of birth of
the child.

(iv) The minimum period of absence on maternity
leave shall commence six weeks before the
expected date of birth and end six weeks after
the day on which the birth has taken place,
however an employee may apply to the Chief
Executive to vary this period provided her
application is supported by a certificate from
a registered medical practitioner indicating that
the employee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the certifica-

tion and notice requirements to be entitled to
parental leave, unless these requirements are
waived by the employer.

(ii) Any entitlement to parental leave is reduced
by any amount of parental leave taken by the
employee’s spouse in relation to the same
child. Parental leave is not to be taken simul-
taneously by both parents, except during one
week of paternity leave taken immediately af-
ter the birth or adoption of a child.

(c) Notice requirements
An employee is to give the employer at least 10 weeks
written notice of the intention to take parental leave
other than for the purposes of adoption and of the
expected duration of the leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical practi-
tioner illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue her present work, she may be transferred to
a safe job, at the rate and on the conditions attached
to that job or at the employee’s substantive level,
whichever is the higher, until the employee com-
mences parental leave.

(e) Variation and/or cancellation of parental leave pe-
riod

(i) The period of parental leave may be length-
ened or shortened by agreement between the
employer and the employee, provided that the
amount of leave does not exceed the maximum
allowed.

(ii) The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 123178 W.A.I.G.

(iii) Parental leave applied for, but not commenced,
by an employee for any reason is cancelled.
Reasons for cancellation include, but are not
limited to—

(aa) where a pregnancy terminates, other
than by the birth of a living child;

(bb) or where a planned adoption or place-
ment of a child does not proceed.

(iv) An employee must notify the employer of any
change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee termi-

nates after 28 weeks, other than by the birth of
a living child, and the employee is not on pa-
rental leave, she is entitled to sick leave in
accordance with Award entitlements.

(ii) An employee who suffers any illness or in-
jury related to her pregnancy and/or the birth
whilst on parental leave cannot utilise sick
leave entitlements.

(iii) An employee may utilise sick leave entitle-
ments in accordance with subclause 16(3) Sick
Leave of this Agreement when not on paren-
tal leave.

(g) Special adoption leave
An employee is entitled to special unpaid adoption
leave of up to 2 days to attend any compulsory inter-
views, examinations or the like which are required
by the adoption procedure.

(h) Effect of parental leave on leave entitlements and
employment

(i) Any absence on parental leave will not break
the continuity of service.

(ii) However, absence on parental leave will not
be taken into account for the purpose of salary
increment progression. Paid leave entitlements
such as annual leave, long service leave and
public holidays will not accrue during any
period of parental leave.

(iii) An employee may, instead of or in conjunc-
tion with parental leave, take annual leave or
long service leave entitlements to which he or
she is entitled.
An employee proceeding on parental leave
may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period referred to
in subclause (a) of this clause. The periods of
leave referred to in placitums (aa) and (bb) of
this subclause which are utilised, shall be paid
leave.

(i) Replacement employees
(i) Before the employer engages a replacement

employee (including a temporarily promoted
or transferred employee) the employer must
inform that person of the temporary nature of
the employment, and of the rights of the per-
son on parental leave who is being replaced.

(ii) The employer does not have to engage a re-
placement employee if one is not required.

(j) Return to work after parental leave
(i) An employee must confirm to the employer

an intention of returning to work prior to re-
commencing work.

(ii) An employee returning to work from parental
leave is entitled to the position held immedi-
ately before beginning parental leave. Where
the employee was transferred to a safe job, the
employee is entitled to return to the position
occupied immediately prior to transfer.

(iii) Where the position no longer exists, the em-
ployee is entitled to the same classification and
pay to that of the employee’s former position,

and for which the employee is qualified and
capable of performing.

(iv) Where immediately before commencing pa-
rental leave, an employee was acting in a
higher position, or performing additional du-
ties on a temporary basis, this subclause only
applies in respect of the position held by the
employee immediately before taking the act-
ing or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her em-

ployment at any time during a period of
parental leave, by giving the employer the ap-
propriate period of notice detailed in the
relevant award.

(ii) The employer must not terminate an employee
or transfer them from their existing position
on the grounds of the employee’s parental
leave application and/or absence on parental
leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 Janu-

ary 1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classifica-

tion for a period of 20 consecutive working days or more,
inclusive of public holidays, shall be paid at the salary appli-
cable to the higher level proportionate to the level of duties
and responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the of-
ficer was in receipt of the additional payment for a continuous
period of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If Agreement cannot be reached, the employer may de-

duct the amount of overpayment over the same length of time
that the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of over payments.
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23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and Condi-
tions Award 1989 and Clause 42.—Travelling Allowance of
the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
shall include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry clean-
ing expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with pro-
visions of subclause 16(3) Sick Leave of this Agreement, and
the employee continues to incur accommodation, meal and
incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters shall not be re-
imbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal pe-
riod shall be, on the production of receipts, for each meal
necessarily purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory de-

partmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and con-
sultation may vary at each workplace depending on individual
circumstances. The college shall establish its own structure
and processes.

(2) Employees shall be involved in broadly based representa-
tive consultative committees with structure and functions
determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is account-
able to Government, through legislation, for the operation of
its business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consulta-
tive committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as fol-
lows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the em-
ployer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable con-
cern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES

LEVEL Column A— Column B— Column C— New Column D— New Column E— New
Current Annual Leave Loading Date of Fortnightly Annual Salary as at Fortnightly Annual Salary Fortnightly

Salary Rates Effective Registration 2.0% Rate Jan 1, 1999 Rate as at Jan 1, 2000 Rate
Jan 1, 1998 2.5% 2.5%

LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06
LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07
LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67
LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35
LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26
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SCHEDULE A—SALARIES—continued

LEVEL Column A— Column B— Column C— New Column D— New Column E— New
Current Annual Leave Loading Date of Fortnightly Annual Salary as at Fortnightly Annual Salary Fortnightly

Salary Rates Effective Registration 2.0% Rate Jan 1, 1999 Rate as at Jan 1, 2000 Rate
Jan 1, 1998 2.5% 2.5%

LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36
LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09
LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45
LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67
OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a fur-
ther 2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submit-
ted to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this Agree-
ment.

Signatories
Signed for and on behalf of the Hedland College by

J. THORPE 14.1.98
_____________________      Date    _____________
Employer—
Mr Jim Thorpe, Managing Director of
Hedland College

Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by

D. ROBINSON 19.1.98
______________________      Date    _____________
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements

Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance

HOSPITAL SALARIED OFFICERS AVON HEALTH
SERVICE ENTERPRISE BARGAINING

AGREEMENT 1997.
No. PSA AG 17 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Board of Management, Avon Health Service

and
Hospital Salaried Officers Association of Western Australia

(Union of Workers).
No. PSA AG 17 of 1998.

18 March 1998.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. PSA AG 17 OF 1998
HAVING heard Ms T. Wilson on behalf of the first named
party and Ms A Kennedy on behalf of the second named party;
and

WHEREAS an agreement has been presented to the Public
Service Arbitrator for registration as an Industrial Agreement;
and

WHEREAS the Public Service Arbitrator is satisfied that
the aforementioned agreement complies with s.41A, s.49A and
s.49B of the Industrial Relations Act, 1979;

NOW THEREFORE the Public Service Arbitrator, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the agreement titled the Hospital Salaried Offic-
ers Avon Health Service Enterprise Bargaining Agreement
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1997, filed in the Commission on 26 February 1998, as
amended by the parties, signed by me for identification,
be and is hereby registered as an Industrial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Public Service Arbitrator.

1.—TITLE
This Agreement shall be titled the Hospital Salaried Officers

Avon Health Service Enterprise Bargaining Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objectives, Principles and Commitments
8. Framework and Principles for further Productivity

Bargaining
9. Awards, Agreements and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Productivity Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Medical Imaging Technologists
16. Public Holidays
17. Long Service Leave
18. Sick Leave
19. Family, Bereavement and Personal Leave
20. Allowances
21. Overpayments
22. Salaries
23. Ratification

ATTACHMENT 1 Model for Identifying Produc-
tivity Increases

3.—PURPOSE OF AGREEMENT
(1) This Agreement aims to achieve improvements in

productivity and efficiency and the enhanced performance of
Avon Health Service along with allowing the benefits from
those improvements to be shared by employees, Avon Health
Service and the Government on behalf of the Community.

(2) This Agreement places priority on the parties at Avon
Health Service taking responsibility for their own labour
relations affairs and reaching agreement on issues appropriate
to Avon Health Service.

(3) This Agreement is entered into in accordance with the
Hospital Salaried Officers—Western Australian Government
Health Industry Enterprise Bargaining Framework Agreement
1996.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers) (HSOA),
the Employees covered by the HSOA’s Public Sector Awards
employed by the Board of Management of Avon Health
Service, (hereinafter referred to as Avon Health Service) subject
to the extent to which it employs employees covered by the
Hospital Salaried Officers Award No. 39 of 1968.

(2) The estimated number of employees bound by this
Agreement at the time of registration is 47 employees.

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers Award No. 39 of 1968 (hereafter
referred to as the Award) and shall replace the provisions of
that Award where expressly stated herein.

(4) This Agreement replaces the Hospital Salaried Officers
Avon Health Service Enterprise Bargaining Agreement No PSA
AG14 of 1996.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the date of

Registration until 31 March 1998, provided that this
Agreement, including allowances and salaries, may be varied

or replaced prior to its expiry in order to implement any
agreement arising out of this Agreement or the Hospital
Salaried Officers—Western Australian Government Health
Industry Enterprise Bargaining Framework Agreement 1996.

(2) The parties to this Agreement agree to re-open
negotiations forthwith.

6.—NO EXTRA CLAIMS
(1) Subject to the agreed award consolidation and the

mandatory core items for the first salary increase as outlined
in Clause 13(1) of the Hospital Salaried Officers—Western
Australian Government Health Industry Enterprise Bargaining
Framework Agreement 1996, this Agreement is in settlement
of Application Number P59/94.

(2) (i) For the life of this Agreement or any agreement replacing
this Agreement, the Hospital Salaried Officers Association shall
make no further claims at Industry or Health Service level for
productivity improvements which occurred prior to 1 January
1997.

(ii) For the life of this Agreement or any agreement replacing
this Agreement, the Hospital Salaried Officers Association shall
make no further claims at Health Service level for productivity
improvements which occurred between 1 January 1997 and 1
July 1997 and which have been documented as being identified
in justifying wage increases under this Agreement.

7.—OBJECTIVES, PRINCIPLES AND COMMITMENTS
(1) The parties agree that the objectives of this Agreement

are to—
(a) improve the productivity and efficiency of Avon

Health Service;
(b) facilitate greater decentralisation and flexibility in

negotiating employment conditions and work ar-
rangements at Avon Health Service;

(c) ensure high quality patient services in a safe, healthy
and equitable work environment;

(d) ensure high quality of employment and jobs; and
(e) provide a pathway to providing a wage increase to

employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) ensuring that gains achieved through agreed im-

proved productivity and changes in workplace culture
are shared by employees, Avon Health Service and
its clients and the Government on behalf of the com-
munity;

(b) ensuring that Avon Health Service operates in a man-
ner consistent with the principles outlined in Section
7 of the Public Sector Management Act;

(c) developing and pursuing changes on a co-operative
basis; and

(d) ensuring that Avon Health Service operates as effec-
tively, efficiently and competitively as possible.

(3) The Hospital Salaried Officers Association and Avon
Health Service, Management and Employees bound by this
Agreement are committed to—

(a) Support and actively contribute to health service con-
tinuous quality improvement, including best practice,
where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process which

involves constantly changing, adapting and
integrating related approaches to health serv-
ice issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;

(iv) is outcome rather than simply activity based;
(v) provides the processes, structures, rights and

obligations which are essential to ensure that
the full capacity for innovation of employees
is fully and effectively used;

 (vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
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which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following principles—
• customer/patient focus
• management commitment
• employee participation
• leadership
• information analysis
• policies and plans
• appropriate standards
• hospital/health service performance
• cost effectiveness
• working smarter

(b) Support the clinical, teaching, research and organi-
sation goals of the health service and contribute to
the achievement of those goals as active members of
the health service community.

(c) Support and actively contribute to the achievement
and/or maintenance of ACHS Accreditation.

(d) Actively contribute to the achievement of health serv-
ice budgets.

(e) Assist with achieving Health department defined
waiting list priorities and day surgery targets.

(f) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(g) Participate in a Multidisciplinary approach to patient
care.

(h) The principles of public sector administration, in
particular to the principles contained in Sections 7.,
8. and 9. of the Public Sector Management Act 1994.

In addition, Avon Health Service is committed to facilitat-
ing and encouraging the participation and commitment of
employees.

8.—FRAMEWORK AND PRINCIPLES FOR FURTHER
PRODUCTIVITY BARGAINING

(1) (a) Following the receipt of a request from the HSOA to
negotiate an amendment to this Agreement with Avon Health
Service, a representative from Avon Health Service will meet
with a representative from the HSOA to discuss the request as
soon as practicable but in any event within five working days
of the receipt of the request. These discussions should include
process issues such as what sort of bargaining mechanism will
be established, what consultative process can be used or needs
to be put in place, possible initiatives to be considered and the
time frame.

Negotiations will be conducted in a manner and time frame
agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency,
effectiveness, productivity, patient care and flexibility within
Avon Health Service.

(c) The agenda should include but not be limited to—
(i) changes in work organisation, job design and work-

ing patterns and arrangements;
(ii) examination of terms and conditions of employment

to ensure they are suited to Avon Health Service’s
operational requirements;

(iii) identification and implementation of best practice
across all areas of service delivery;

(iv) (i), (ii) and (iii) can be achieved by means including
but not limited to;
(aa) new training and skills development programs

as and where required;
(bb) the optimum use of human and capital re-

sources including new technology;
(cc) quality assurance and continuous improvement

programs;
(dd) having due regard to operational requirements,

allowing sufficient flexibility to enable em-
ployees to meet their family responsibilities;
and

(ee) active occupational health and safety risk re-
duction, training and rehabilitation programs.

(2) In negotiating further salary increases in return for
productivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvements
Productivity improvements are changes which in-
crease the efficiency and effectiveness of Avon Health
Service in meeting its agreed and contracted service
programs and outcomes. Productivity improvements
may be related to work practices or arrangements.
They may be things which go to minimise the cost
of what is done, to the way things are done, to when
they are done, to the quality of what is done or to
improve the ability of the provider to meet patient
and customer needs. They may or may not require
changes from Award conditions.
Without limiting any of the above, in practice, the
primary focus of Enterprise Bargaining in the
workplace is likely to be on best practice, efficiency,
effectiveness, competitiveness, cost savings, and
quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that there is no precise formula
for the sharing of gains from productivity improve-
ments, but in any agreement, in addition to employee
benefits, there must be a clear and specific return to
Avon Health Service and/or the Government. Pro-
ductivity improvements may be related to work
practices or arrangements, subject to acceptance that
where capital expenditure requires changes in work
methods and/or the number of employees and the
changes are of a nature that enhances the investment,
it shall qualify as a productivity improvement, pro-
vided that there is a net quantifiable benefit to Avon
Health Service.
Any agreement reached should not rely primarily on
improvements which are merely the result of new
technology or financial reforms or other such initia-
tives. For example; in the case of capital investment
(technology), changes arising from capital expendi-
ture for which Avon Health Service takes the risk
and which require a reasonable return on the funds
invested, do not necessarily count as a productivity
improvement.
The treatment of improved efficiency arising from
major capital expenditure is to be agreed by Avon
Health Service and the HSOA and shall take into
account factors such as the cost of capital.
Where employees repackage or exchange employ-
ment conditions, all or most of the saving or
productivity improvement made by Avon Health
Service can be returned to the employees.

(c) Identifying Productivity Increases
To assist in such a review a model for identifying
productivity increases is contained in Attachment 5
of the Hospital Salaried Officers—Western Austral-
ian Government Health Industry Enterprise
Bargaining Framework Agreement 1996. The model
is included as a guide only and it is expected that it
will be modified to meet the needs of Avon Health
Service as required.

(d) Quantum and Timing of Increases
The aggregate productivity gains negotiated at Avon
Health Service could result in increases greater than
the targeted amount, however there are practical lim-
its on how much can be paid and when the increases
can be paid for specific operational improvements.

9.—AWARDS, AGREEMENTS AND WORKPLACE
AGREEMENTS

(1) Relationship Between Agreements and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agreement.

(2) Subject to the Industrial Relations Act 1979 and the State
Wage Principles, the parties reserve their rights to seek to
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amend this Agreement to provide for further salary increases
in return for productivity improvements at the Health Service.

(3) Choice between this Agreement and Workplace
Agreements

(a) The parties accept that Employees will be given an
informed and free choice between this Agreement and
Workplace Agreements;

(b) To facilitate the making of an informed and free choice—
(i) Employees who are to be offered a choice between

this Agreement and a workplace agreement may only
be required to indicate their choice after the employee
has been offered the position.

(ii) Where an employee has been offered a choice the
employee shall have a minimum of seven days in
which to decide which alternative to take, provided
that where it is necessary to fill a position within a
period of less than seven days or where an employer
agrees to an employee commencing within a period
of less than seven days, the employee shall have up
to the date of formal acceptance.

(iii) The employee shall be provided with—
(aa) a copy of an agreed summary of this Agree-

ment; and
(bb) a copy of a summary of the Workplace Agree-

ment.
(iv) At the request of an employee, the employee shall

be provided with—
(aa) access to a copy of this Agreement and the

Workplace Agreement;
(bb) any other relevant documentation, such as in-

formation on salary packaging; and
(cc) information on where they can obtain further

advice and on how to contact the Union.
For its part, the Union undertakes to advise all em-
ployees on the matter of choice whether or not they
are members of the Union.

(c) If agreement on any aspect of this clause is
not able to be reached the dispute settlement proce-
dure set out in Clause 12 of this Agreement is to be
followed.

(4) By agreement between the employer and the employee,
an employee who has signed a Workplace Agreement prior to
the registration of this S.41 Industrial Agreement can
revisit the Workplace Agreement in light of this Agreement.

(5) All staff transferred or redeployed to Avon Health Service
from within the Public Sector or within the Government Health
Industry may be offered the choice of a Workplace Agreement
or this Agreement subject to the discretion of Avon Health
Service.

(6) All promotional positions and new staff recruited by Avon
Health Service from outside the Public Sector may be provided
with the choice of a Workplace Agreement or S41 Industrial
Agreement, subject to the discretion of Avon Health Service.

(7) In the exercising of the discretion to only offer a
Workplace Agreement under subclauses (5) and (6) of this
clause, Avon Health Service shall ensure that the decision to
only offer a Workplace Agreement is made for legitimate
operational reasons. In exercising their discretion to only offer
a Workplace Agreement, Avon Health Service is to liaise with
the HSOA to ensure it is not done to circumvent the option of
choice.

10.—RATES OF PAY AND THEIR ADJUSTMENT
Pursuant to the replacement of agreement no PSA AG14 of

1996, this agreement provides for a 5% salary increase effective
from the date of registration of the agreement.

11.—RESOURCES FOR PRODUCTIVITY
NEGOTIATIONS

(1) It is recognised that enterprise bargaining places
considerable obligations upon the parties at Avon Health
Service.

(2) (a) To assist in meeting these obligations, Avon Health
Service will assist by providing appropriate resources having
regard to the operational requirements of Avon Health Service
and resource requirements associated with developing

amendments to this Agreement aimed at achieving further
salary increases in return for productivity improvements;

(b) It is accepted that employees of Avon Health Service
who are involved in the enterprise bargaining process will be
allowed reasonable paid time to fulfil their responsibilities in
this process;

(c) Access to resources shall be negotiated with Avon Health
Service and shall not unreasonably affect the operation of Avon
Health Service;

(d) Any paid time or resources shall be provided in a manner
suitable to both parties and to enable negotiations to occur and
to assist in the achievement of agreement.

(e) The parties accept that the process of bargaining in good
faith includes disclosing relevant information, as appropriate
for the purposes of the negotiations and confidentiality and
privacy in the negotiation process will be respected at all times.

(f) The parties accept that on occasions the nature of certain
information may prejudice a party’s position or not assist in
the resolution of the matter. Subject to the rights of the parties
to invoke Clause 12.—Dispute Avoidance and Settlement
Procedures of this Agreement, a decision on whether or not to
exchange or divulge information will be a matter for the
relevant party to decide, provided that information shall not
be unreasonably withheld;

(g) Where information of a commercial or sensitive nature
is exchanged, the parties agree not to use or divulge that infor-
mation outside of the negotiating forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(1) The objective of this Clause is to provide a set of proce-
dures for dealing with any questions disputes or difficulties
arising under this Agreement and for dealing with any ques-
tions, dispute or difficulty between the parties during
negotiations for amendments to this Agreement.

(2) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty between the
parties as to the application of Government policy and the Wage
Principles and/or their effect upon this Agreement, the Health
Department and/or the Department of Productivity and La-
bour Relations (DOPLAR) may provide advice to Avon Health
Service in an attempt to resolve the matter.

(3) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty arising under
this Agreement, the following procedures shall apply, provided
that nothing in these procedures shall prevent the Secretary of
the HSOA (or his/her nominee) from intervening to assist in
the process—

(a) The matter is to be discussed between the HSOA
employee representative and the employer repre-
sentative and an attempt made to resolve the matter;

(b) If the matter is unable to be resolved through discus-
sions between the HSOA employee representative
and the Avon Health Service representative, the mat-
ter is to be discussed between the employee
representative and the Chief Executive Officer of
Avon Health Service or his/her nominee, as soon as
practicable but within five working days. Notifica-
tion of any question, dispute or difficulty may be
made verbally and/or in writing;

(c) The parties may individually or collectively seek
advice from any appropriate organisation or person
in an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or the Chief Executive Officer of Avon
Health Service (or his/her nominee) of the existence
of a dispute or disagreement;

(e) The Secretary of the HSOA (or his/her nominee) and
the Chief Executive Officer of Avon Health Service
(or his/her nominee) shall confer on the matters no-
tified by the parties within five working days and—

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days;
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(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(4) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

13.—HOURS

This clause replaces Clause 13.—Hours of the Hospital Sala-
ried Officers Award No. 39 of 1968.

(1) (a) The ordinary hours of work shall be an average of
thirty eight per week and shall be worked by one of the fol-
lowing arrangements—

(i) Ordinary hours of work of thirty eight per week;

(ii) Flexitime roster covering a settlement period of four
weeks;

(iii) Actual hours of seventy six over nine days with the
tenth day to be taken as a paid rostered day off;

(iv) Such other arrangements as are agreed between the
employer and employee. Provided that proposed
hours of duty where set outside the terms of this
Agreement shall be subject to ratification of the WA
Industrial Commission.

(v) In addition to the above arrangements, where the
employee and the employer so agree in writing, shifts
of not more than 12 hours may be worked.

(b) Subject to the following, where the employer and an
employee or group of employees agree in writing, shifts of up
to 12 hours may be worked provided the average normal hours
worked in a shift cycle or settlement period does not exceed
76 per fortnight.

(i) While recognising that in the course of an averaging
process there may be some individual variances, the
terms and conditions of the shift agreement shall on
balance be no less favourable than those prescribed
by this Agreement;

(ii) The period of the shift cycle or settlement period
over which the arrangement may extend shall be
clearly defined;

(iii) The arrangement shall allow for a minimum of one
clear day off in each 7 days;

(iv) The arrangement may allow for additional time off
in lieu of penalty rates;

(v) The arrangement may allow for salary averaging of
regular penalties and allowances including penalties
for working on a public holiday;

(vi) Any proposed arrangement or agreement which ex-
tends beyond these parameters must be referred to
the Industrial Relations Commission for ratification.

(c) Where the employer has made a definite decision to in-
troduce changes to shift rosters or employees’ ordinary hours,
the employer shall notify the employees who may be affected
by the proposed changes and the Union as soon as the deci-
sion has been made and before the changes are to be introduced.
Discussion with the employees and union shall occur consist-
ent with the Introduction of Change clause of the Hospital
Salaried Officers Award No. 39 of 1968.

(d) The operation of working arrangements prescribed in
paragraph (a) above, shall be consistent with the working ar-
rangements prescribed in this clause.

(2) Ordinary Hours

Subject to the Award clauses other than those expressly re-
placed by this Agreement, the spread of ordinary hours will be
from 6.00am to 6.00pm Monday to Friday inclusive with a
meal break of not less than 30 minutes nor more than 60 min-
utes to be taken between 12.00noon and 2.00pm, provided that
an employee may with prior approval of their supervisor be
allowed to extend the meal break beyond 60 minutes to a maxi-
mum of 90 minutes.

(3) Other Working Arrangements
(a) The ordinary hours of duty observed may be varied in

accordance with subclause (1)(a)(iv) so as to make provisions
for—

(i) the attendance of employees for duty on a Saturday,
Sunday, or Public Holidays.

(ii) the performance of shift work including work on
Saturdays, Sundays or Public Holidays; and

(iii) the nature of the duties of an employee or class of
employees in fulfilling the responsibilities of their
office.

provided that where the hours of duty are so varied an em-
ployee shall not be required to work more than five hours
continuously without a break unless agreed in writing between
the employee and the employer.

(b) Notwithstanding the above, where it is considered nec-
essary to provide a more economic operation, the employer
may authorise the operation of alternative working arrange-
ments in the hospital/health service, or any branch or section
thereof.

The continuing operation of any alternative working arrange-
ments, so approved, will depend on the employer being satisfied
that the efficient functioning of the hospital/health service is
being enhanced by its operation.

Such alternative working arrangements shall be in accord-
ance with subclause (1)(a)and (d).

(4) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall be the
responsibility of the employer. The roster will indi-
cate the minimum staffing and any other requirements
in respect to starting and finishing times, lunch break
coverage and flexileave.

(ii) The roster shall cover a settlement period of four
weeks and shall be made available to all affected
employees no later than three days prior to the set-
tlement period commencing.

(iii) The roster shall be prepared in consultation with the
affected employees, subject to the employer retain-
ing the right to determine arrangements to suit the
operational needs of the department.

(iv) Subject to four weeks notice being given to affected
employees, the employer may withdraw authorisa-
tion of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average of 7

hours 36 minutes per day which may be worked with
flexible commencement and finishing times in ac-
cordance with the provisions of this subclause,
provided that the required hours of duty for each four
week settlement period shall be 152 hours.

(ii) For the purpose of leave and Public Holidays, a day
shall be credited as 7 hours 36 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and subject to

the concurrence of the supervisor, employees may select their
own starting and finishing times within the following peri-
ods—

6.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour break)
3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the employer

and the employee.
(e) Lunch Break

(i) An employee shall be allowed to extend the meal
break between 11 am and 2.30 pm of not less than 30
minutes but not exceeding 60 minutes except as pro-
vided below.

(ii) An employee may be allowed to extend the meal
break beyond 60 minutes to a maximum of 90 min-
utes. Such an extension is subject to prior approval
of the employee’s supervisor.
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(f) Flexileave
(i) Within the constraints of the prepared roster and sub-

ject to the prior approval of the supervisor, an
employee may be allowed a maximum of two full
days or any combination of half days and full days
that does not in total exceed two days in any one
settlement period.

(ii) Approval to take flexileave is subject to the employee
having accrued sufficient credit hours to cover the
absence prior to taking the leave. In exceptional cir-
cumstances and with the approval of the employer,
flexileave may be taken before accrual subject to such
conditions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a settle-

ment period which shall consist of four weeks.
(ii) The settlement period shall commence at the begin-

ning of a pay period.
(iii) The required hours of duty for a settlement period

shall be 152 hours.
(h) Credit Hours

(i) Credit hours in excess of the required 152 hours to a
maximum of 7 hours 36 minutes are permitted at the
end of each settlement period. Such credit hours shall
be carried forward to the next settlement period.

(ii) Credit hours in excess of 7 hours 36 minutes at the
end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement pe-
riod shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a maxi-

mum of 4 hours are permitted at the end of each
settlement period.
Such debit hours shall be carried forward to the next
settlement period.

(ii) For debit hours in excess of 4 hours, an employee
shall be required to take leave without pay for the
period necessary to reduce debit hours to those speci-
fied in subparagraph (i) of this subclause.

(iii) Employees having excessive debit hours may be re-
quired to work standard working hours in addition
to not being paid for the number of hours in excess
of the debit hours permitted at the end of each settle-
ment period.

(j) Maximum Daily Working Hours
Subject to subclause (1)(b), a maximum of 10 hours may be

worked in any one day.
(k) Study Leave
Where study leave has been approved by the employer, cred-

its will be given for education commitments falling within the
ordinary hours of duty and for which “time off” is necessary
to allow for attendance at formal classes.

(l) Overtime
(i) Employees receiving at least one day’s prior notice

of overtime shall be required to work the ordinary
hours of duty determined by the employer under
subclause (1) of this clause.

(ii) Where an employee is required to work overtime at
the conclusion of a day with less than one day’s no-
tice, and
(aa) where the employee has at the commencement

of that day 2 hours or more flexitime credits,
the employee shall be paid overtime after 5
hours work on that day, or for time worked
after 3.30 pm, whichever is the later, or

(bb) where that employee has commenced duty
prior to 8.30 am and has, at the commence-
ment of that day, less than 2 hours flexitime
credits, the employee shall be paid overtime,
for time worked after the completion of ordi-
nary hours of duty or after working 7 hours 36
minutes on that day, whichever is the earlier,
or

(cc) where that employee has commenced work
after 8.30 am and has, at the commencement
of that day, less than 2 hours flexitime credits,
the employee shall be paid overtime for time
worked after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is the ear-
lier.

(iii) Where an employee is required to work overtime at
the beginning of a day with less than one day’s no-
tice, that employee shall be paid overtime for any
time worked prior to the commencing time for ordi-
nary hours of duty determined by the employer under
subclause (1) of this clause.

(5) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of a nine
day fortnight where the ordinary hours of duty of 76
hours a fortnight are worked over nine days of the
fortnight, exclusive of work performed on Saturday,
Sunday and the special rostered day off, with each
day consisting of 8 hours and 27 minutes.

(ii) The employer shall determine employees’ commenc-
ing and finishing times between the spread of 6.00
am and 6.00 pm, in order to ensure that departmen-
tal requirements are met on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accordance with

the standard provisions of this clause.
(c) Special Rostered Day Off
Each employee shall be allowed one special rostered day off

each fortnight in accordance with a roster prepared by man-
agement showing days and hours of duty and special rostered
days off for each employee.

(d) Leave and Public Holidays.
For the purposes of leave and Public Holidays, a day shall

be credited as 8 hours 27 minutes notwithstanding the follow-
ing—

(i) When a Public Holiday falls on an employee’s spe-
cial rostered day off the employee shall be granted a
day in lieu of the holiday prior to the conclusion of
the current fortnight.

(ii) For a Public Holiday occurring during a period of
annual leave, an additional day will be added to the
period of leave irrespective of whether it falls on a
rostered work day or special rostered day off.

(iii) A four week annual leave entitlement is equivalent
to 152 hours, the equivalent to eighteen rostered
working days of 8 hours 27 minutes, and two special
rostered days off.

(iv) An employee who is sick on a special rostered day
off will not be granted sick leave for that day, and
will not be credited with an additional day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall apply

for work performed prior to an employee’s nominated starting
time and after an employee’s nominated ceasing time in ac-
cordance with subparagraph (a)(ii) and on an employee’s
special rostered day off.

(f) Study Leave
Credits for Study Leave will be given for educational com-

mitments falling due between and employee’s nominated
starting and finishing times.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time Em-

ployees of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Part-time workers aged 21 years or more shall be paid at
a rate pro-rata to the rate prescribed for the class of work for
which they are engaged in the proportion to which their fort-
nightly hours bear to 76 hours per fortnight.

(2) When a part-time worker as defined by the Hospital Sala-
ried Officers Award No. 39 of 1968, commences employment
on or after the 1 July 1996, he/she shall accrue service to-
wards progression onto subsequent salary increments within a
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salary level, on a pro-rata basis of the number of hours worked
to full time hours.

(3) Provided that relevant prior service and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

15.—MEDICAL IMAGING TECHNOLOGISTS
This provision replaces Clause 12. of the Hospital Salaried

Officers Award No. 39 of 1968.
Notwithstanding anything contained elsewhere in this Agree-

ment or in the Hospital Salaried Officers Award No. 39 of
1968, Medical Imaging Technologists who were prior to this
Agreement employed on a thirty-five hour and four week an-
nual leave basis shall as a result of the registration of this
Agreement, be employed on a thirty-five and a half (35.5) hour
week and four week annual leave basis.

16.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
(1) The following days or the days observed in lieu thereof

shall subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day. Provided that another day may be taken as a holi-
day by arrangement between the parties in lieu of any of the
days named in this subclause.

(2) With effect from 1 April 1996 employees covered by
this Agreement shall not be eligible to receive the two floating
holidays otherwise provided for by Operational Instruction 657/
95 and Circular to Ministers No. 1 of 1994 issued by the Of-
fice of The Premier. Provided that the holiday employees
become eligible to receive on 2 January 1996 may be taken in
accordance with the above mentioned Circular before 1 Janu-
ary 1997.

17.—LONG SERVICE LEAVE
This clause replaces Clause 19. Long Service Leave of the

Hospital Salaried Officers Award No. 39 of 1968 with effect
from 1st April 1996.

 (1) An employee shall be entitled to thirteen weeks paid
long service leave on the completion of ten years of continu-
ous service and an additional thirteen weeks paid long service
leave for each subsequent period of ten years of continuous
service completed by the employee.

 (2) Notwithstanding subclause (1), an employee in employ-
ment with an employer respondent to the Hospital Salaried
Officers Award N0. 39 of 1968 at the time of the inception of
this agreement shall retain the proportion of long service leave
accrued at the rate provided by the Award at that time and
accrue the balance at the ten year rate.

 (3) Upon application by an employee, the employer may
(subject to subclause (4) of this Agreement), approve of the
taking by the employee—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of half the period of long service leave on double
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(c) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay;
or half such period on double pay

(d) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(4) Long service leave may be taken in weekly multiples on
full, half or compacted pay provided that where an employees
remaining portion of accrued untaken leave entitlement is less
than a week such portion may be taken.

(5) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the

long service leave, and extra days in lieu thereof shall not be
granted.

(6) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years next after
becoming entitled thereto: Provided that the employer may
approve the accumulation of long service leave not exceeding
twenty six weeks.

(7) (a) An employee who—
i) at or before the 1st April 1996 was employed by Avon

Health Service, and has completed at least 15 years
continuous service within the Western Australian
Public Sector; or

ii) commenced employment with Avon Health Service
after the 1st April 1996, and has completed at least
15 years continuous service within the Western Aus-
tralian Public Sector Health Industry;

may, by agreement with the employer, take pro-rata long serv-
ice leave provided that the employee has completed at least
three years continuous service with Avon Health Service im-
mediately prior to taking this leave.

(b) An employee who resigns from their employment with
Avon Health Service and who—

i) at or before the 1st April 1996 was employed by Avon
Health Service, and has completed at least 15 years
continuous service within the Western Australian
Public Sector; or

ii) commenced employment with Avon Health Service
after the 1st April 1996, and has completed at least
15 years continuous service within the Western Aus-
tralian Public Sector Health Industry;

shall, in addition to any accrued long service leave be paid
pro-rata long service leave, provided that the employee has
completed at least three years continuous service with Avon
Health Service immediately prior to his/her resignation.

(8) For the purposes of subclause (7), the Western Austral-
ian Public Sector Health Industry shall mean the Minister for
Health, the Commissioner of Health and all Public Sector
Hospitals, Health Services and Agencies constituted under the
Hospitals and Health Services Act 1927.

(9) Where an Employee has been redeployed at the direc-
tion of a Western Australian Public Sector Employer, 3 years
continuous service for the purposes of subclauses (7) of this
Clause shall be calculated including the service with such pre-
vious employer or employers.

(10) An employee who resigns having not qualified to be
paid pro-rata long service leave in accordance with subclause
(8) shall, subject to subclause (12), be entitled to payment for
accrued long service leave only.

(11) An employee who is dismissed, shall not be entitled to
long service leave or payment for long service leave other than
leave that had accrued to the employee prior to the date of the
offence for which the employee is dismissed provided that an
employee who is dismissed through no fault of his/her own
and who having completed at least 15 years continuous serv-
ice, calculated in accordance with the provisions of this Clause,
and having completed at least three years continuous service,
calculated in accordance with the provisions of this Clause,
with Avon Health Service immediately prior to dismissal shall,
in addition to any accrued long service leave be paid pro-rata
long service leave.

(12) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty-five years or who has retired on the grounds of
ill health, provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had completed
not less than three years’ continuous service before
the date of his/her retirement.

(c) To the widow or widower of an employee or such
other person as may be approved by the employer in
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the event of the death of an employee: Provided that
no payment shall be made for pro-rata long service
leave unless the employee had completed not less
than twelve months’ continuous service prior to the
date of his/her death.

(13) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies and no such payment
shall exceed the equivalent of twelve months’ salary.

(14) Long service leave accrued prior to the issue of the
Hospital Salaried Officers Award No. 39 of 1968 shall remain
to the credit of each employee.

(15) Subject to the provisions of subclauses (6), (10), (11),
(12) and (16) of this clause, the service of an employee shall
not be deemed to have been broken—

(a) by resignation, where he/she resigned from the em-
ployment of an employer a party to the Award and
commenced with another employer a party to the
Award within one working week of the expiration of
any period for which payment in lieu of annual leave
or holidays has been made by an employer party to
the Award from whom he/she resigned or, if no such
payment has been made, within one working week
of the day on which his/her resignation became ef-
fective;

(b) if his/her employment was ended by his/her employer
who is party to the Award, for any reason other than
misconduct or unsatisfactory service but only if—

 (i) the employee resumed employment with an
employer party to the Award not later than six
months from the day on which his/her employ-
ment ended; and

(ii) payment pursuant to subclause (11) of this
clause has not been made; or

(c) by any absence approved by the employer as leave
whether with or without pay.

(16) The expression “continuous service” in this clause in-
cludes any period during which an employee is absent on full
pay or part pay, from his/her duties with any employer party
to the Award, but does not include—

(a) any cumulative period exceeding two weeks in any
one anniversary year during which the employee is
absent on leave without pay;

(b) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
actually entitled the employee to long service leave,
including pro-rata long service leave, under this
clause.

(17) Portability
(a) Where an employee was, immediately prior to being

employed by Avon Health Service, employed in the
service of—

• The Commonwealth of Australia, or
• Any other State Government of Australia, or
• Any Western Australian State public sector or

state government employer,
and the period between the date when the employee
ceased previous employment and the date of com-
mencing employment by a respondent to this
Agreement does not exceed one week, that employee
shall be entitled to long service leave determined in
the following manner—

(i) the pro rata portion of long service leave to
which the employee would have been entitled
up to the date of appointment under the Public
Sector Management Act, shall be calculated
in accordance with the provisions that applied
to the previous employment referred to, but in
calculating that period of pro rata long service
leave, any long service leave taken or any ben-
efit granted in lieu of any such long service
leave during that employment shall be

deducted from any long service leave to which
the employee may become entitled under this
clause; and

(ii) the balance of the long service leave entitle-
ment of the employee shall be calculated upon
appointment by a respondent to this Agree-
ment in accordance with the provisions of this
clause.

(b) Nothing in this clause confers or shall be deemed to
confer on any employee previously employed by the
Commonwealth or by any other State of Australia
any entitlement to a complete period of long service
leave that accrued in the employee’s favour prior to
the date on which the employee commenced with
Avon Health Service.

(18) At the request of the employee and with the agreement
of the employer, an employee faced with pressing personal
needs, may be paid in lieu of taking a portion of long service
leave.

18.—SICK LEAVE
This provision replaces subclause (7) of Clause 18.—Sick

Leave of the Hospital Salaried Officers Award No. 39 of 1968.
The basis for the cumulative accrual of sick leave shall be—

 Leave On
Full Pay

Working Days
(a) On date of employment

of the employee  5
(b) On completion by the

employee of six
months’ service  5

(c) On completion by the
employee of twelve
months’ service 10

(d) On completion of each
additional twelve
months’ service
by the employee 10

Provided that where an employee has accrued sick leave on
half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted to
the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.

19.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(1) Family Leave
(a) In this subclause “family member” means the employ-

ee’s spouse, defacto spouse, child, step child, parent, step
parent. This entitlement will also apply to another person who
lives with the employee as a member of the employee’s fam-
ily.

(b) The employee is entitled to use up to 38 hours of his/her
personal accrued sick leave to care for an ill family member
each year, providing the employee must maintain a minimum
of 10 days of sick leave available for personal use in each
year. Subject to subclause (e), all family leave taken is de-
ducted from the employee’s sick leave entitlement.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for Sick

Leave under the Award.
(e) Where an employee has insufficient accrued sick leave,

by mutual agreement, up to five days of annual leave may be
used for the purpose of family leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee;

(iii) the parent or step-parent of the employee;
(iv) the brother, sister, step brother or step sister;  or
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(v) any other person, who immediately before that per-
son’s death, lived with the employee as a member of
the employee’s family,

be eligible for up to two (2) days bereavement leave, provided
that at the request of an employee the employer may exercise
a discretion to grant bereavement leave to an employee in re-
spect of some other person with whom the employee has a
special relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims to be entitled to paid leave

under paragraph (a) of this subclause is to provide to the em-
ployer, if so requested, evidence that would satisfy a reasonable
person as to—

(i) the death that is the subject of the leave sought; and
(ii) the relationship of the employee to the deceased per-

son.
(e) An employee requiring more than two days bereavement

leave in order to travel overseas in the event of the death over-
seas of a member of the employees immediate family may,
upon providing adequate proof, in addition to any bereave-
ment leave to which the employee is eligible, have immediate
access to annual leave and/or accrued long service leave in
weekly multiples and/or leave without pay provided all ac-
crued leave is exhausted.

(3) Special Personal Leave
(a) Without Pay
The employer may upon the request of an employee, grant

that employee special leave without pay for any special or
personal reason.

(b) Use of Annual Leave
The employer may, upon the request of an employee and

with sufficient cause being shown, which may in the circum-
stances be with little notice, grant that employee single days
of annual leave for pressing personal emergencies.

20.—ALLOWANCES
(1) Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, now be calculated using the salary
rates as prescribed at Clause 22.—Salaries of this Agreement.

21.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or sala-
ries of the employee.

(2) One-off Overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made,
or in the period immediately following the pay period in which
it was discovered that overpayment has occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate at which it was overpaid or $50 per week, depending on
which is the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) the employer is required to notify the employee of their
intention to recoup overpayment and to consult with the em-
ployee as to the appropriate recovery rate.

22.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) Subject to the provision of Clause 9.—Salaries of the

Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set

in this Clause and shall apply from date of registration until
the expiry of this Agreement.

(2) Minimum Salaries are detailed as follows. The rates of
pay have been adjusted to reflect the increase in Clause 10 of
the Agreement and represent full and final settlement of wage
adjustments provided for in this Agreement.

Award Rate Award Rate
+ 2 ASNA + 2 ASNA
+ 5% + 2% +5% + 2% + 5%

effective prior effective from
LEVELS to date of date of

registration registration
Salary Salary

P/Annum P/Annum
LEVEL 1
under 17 years of age 11,654 12,237
17 years of age 13,609 14,289
18 years of age 15,886 16,680
19 years of age 18,387 19,306
20 years of age 20,649 21,681
1st year of full-time

equivalent adult service 22,682 23,816
2nd year of full-time

equivalent adult service 23,382 24,551
3rd year of full-time

equivalent adult service 24,078 25,282
4th year of full-time

equivalent adult service 24,772 26,011
LEVEL 2 25,469 26,742

26,167 27,475
26,969 28,317
27,524 28,900
28,343 29,760

LEVEL 3 29,311 30,777
30,064 31,567
30,856 32,399
32,118 33,724

LEVEL 4 32,779 34,418
33,770 35,459
34,788 36,527
36,235 38,047

LEVEL 5 36,989 38,838
38,025 39,926
39,090 41,045
40,187 42,196

LEVEL 6 42,299 44,414
43,867 46,060
46,095 48,400

LEVEL 7 47,287 49,651
48,797 51,237
50,362 52,880

LEVEL 8 52,648 55,280
54,522 57,248

LEVEL 9 57,358 60,226
59,331 62,298

LEVEL 10 61,491 64,566
64,966 68,214

LEVEL 11 67,741 71,128
70,563 74,091

LEVEL 12 74,432 78,154
77,047 80,899
80,028 84,029

CLASS 1 84,537 88,764
CLASS 2 89,046 93,498
CLASS 3 93,553 98,231
CLASS 4 98,062 102,965

(a) An employee, who is 21 years of age or older on appoint-
ment to a classification equivalent to Level 1, may be appointed
to the minimum rate of pay based on years of service, not on
age.

(b) A Medical Typist or Medical Secretary shall be paid a
medical terminology allowance of $1000 per annum.

For the purposes of this subclause ‘Medical Typist’ and
‘Medical Secretary’ shall mean those workers classified on a
classification equivalent to Level 1,2, or 3 who spend at least
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50% of their time typing from tapes, shorthand, and/or Doc-
tor’s notes of case histories, summaries, reports or similar
material involving a broad range of medical terminology.

(3) Salaries.—Specified Callings and Other Professionals
are detailed as follows. The rates of pay have been adjusted to
reflect the increases in Clause 10 of the Agreement, and repre-
sent full and final settlement of wage adjustments provided
for in this Agreement.

(a) Employees, who possess a relevant tertiary level qualifi-
cation, or equivalent as agreed between the union and the
employers, and who are employed in the callings of Architect,
Audiologist, Bio Engineer, Chemist, Dietitian, Engineer, Medi-
cal Scientist, Librarian, Occupational Therapist,
Physiotherapist, Physicist, Pharmacist, Clinical Psychologist,
Psychologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical Imaging Tech-
nologist, Nuclear Medicine Technologist, Radiation Therapist,
Orthotist, or any other professional calling as agreed between
the Union and employers, shall be entitled to Annual Salaries
as follows—

Award Rate Award Rate
+ 2 ASNA + 2 ASNA
+ 5% + 2% +5% + 2% + 5%

effective prior effective from
LEVELS to date of date of

registration registration
Salary Salary

P/Annum P/Annum
LEVEL 3/5 29,311 30,777

30,856 32,399
32,779 34,418
34,788 36,527
38,025 39,926
40,187 42,196

LEVEL 6 42,299 44,414
43,867 46,060
46,095 48,400

LEVEL 7 47,287 49,651
48,797 51,237
50,362 52,880

LEVEL 8 52,648 55,280
54,522 57,248

LEVEL 9 57,358 60,226
59,331 62,298

LEVEL 10 61,491 64,566
64,966 68,214

LEVEL 11 67,741 71,128
70,563 74,091

LEVEL 12 74,432 78,154
77,047 80,899
80,028 84,029

CLASS 1 84,537 88,764
CLASS 2 89,046 93,498
CLASS 3 93,553 98,231
CLASS 4 98,062 102,965

(b) Subject to paragraph (d) of this sub clause, on appoint-
ment or promotion to the Level 3/5 under this sub clause—

(i) Employees, who have completed an approved three
academic year tertiary qualification, relevant to their
calling, shall commence at the first year increment;

(ii) Employees, who have completed an approved four
academic year tertiary qualification, relevant to their
calling, shall commence at the second year incre-
ment;

(iii) Employees, who have completed an approved Mas-
ters or PhD Degree relevant to their calling shall
commence on the third year increment;

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(c) The employer and union shall be responsible for deter-
mining the relevant acceptable qualifications for appointment
for the callings covered by this sub clause and shall maintain a
manual setting out such qualifications.

(d) The employer in allocating levels pursuant to paragraph
(b) of this sub clause may determine a commencing salary
above Level 3/5 for a particular calling/s.

(4) The following conditions shall apply to employees in the
callings detailed below—

Engineers—
Employees employed in the calling of Engineer and
who are classified Level 3/5 under this Agreement
shall be paid a minimum salary at the rate prescribed
for the maximum of Level 3/5 where the employee
is an “experienced engineer” as defined.
For the purposes of this paragraph “experienced en-
gineer” shall mean—

(a) An engineer appointed to perform professional
engineering duties and who is a Corporate
Member of The Institution of Engineers, Aus-
tralia, or who attains that status during service.

(b) An engineer appointed to perform professional
duties who is not a Corporate Member of the
Institution of Engineers, Australia but who
possesses a degree or diploma from a Univer-
sity, College, or Institution acceptable to the
employer on the recommendation of the Insti-
tution of Engineers, Australia, and who—

(i) having graduated in a four or five aca-
demic year course at a University or
Institution recognised by the employer,
has had four years experience on pro-
fessional engineering duties acceptable
to the employer since becoming a quali-
fied engineer, or

(ii) not having a University degree but pos-
sessing a diploma recognised by the
employer, has had five year’s experi-
ence on professional engineering
duties, recognised by the employer
since becoming a qualified engineer.

(5) The rates of pay in this Agreement include the first $8.00
per week arbitrated safety net adjustment payable under the
December, 1994 State Wage Decision. This first $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase as a result of agreements reached at enter-
prise level since 1 November, 1991. Increases made under
previous State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.

(6) The rates of pay in this Agreement include the second
$8.00 per week arbitrated safety net adjustment payable under
the December 1994 State Wage Decision. This second $8.00
per week arbitrated safety net adjustment may be offset to the
extent of any wage increase payable since 1 November, 1991,
pursuant to enterprise agreements in so far as that wage in-
crease has not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, ex-
cepting those resulting from Enterprise Agreements, are not
to be used to offset arbitrated safety net adjustments.

(7) The first and second arbitrated safety net increases have,
for the purposes of this agreement been offered against past
productivity improvements.

(8) The third arbitrated safety net adjustment has been ab-
sorbed.

23.—RATIFICATION
The signatories that follow testify to the fact that this Agree-
ment shall come into effect as of the date of registration.
Michael Hartland common seal affixed
(signed by M Hartland) 16/03/98
(Signature) (Date)
President, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)
Daniel P Hill common seal affixed
(signed by D Hill) 13-3-98
(Signature) (Date)
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Secretary, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)
(signed by S Matthews) 11.2.98
(Signature) (Date)
General Manager, for an on behalf of the Board of Manage-
ment of Avon Health Service.
The Common Seal of the Board of Management of Avon
Health Service was affixed by authority of the Board, in the
presence of—
(signed by P Monger) (Board Member)

common seal affixed
(signed by G Ludermann) (Board Member)

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of Avon
Health Service as required.

A Model for Identifying Productivity Increases
The primary focus of Enterprise Bargaining in the workplace

will be on best practice, efficiency, effectiveness, competitive-
ness and cost saving.

Employees to focus on the following areas—
• Productivity Improvements which can be made: Iden-

tification of all possibilities for improving
productivity through looking at possible changes in
what work is done, how the work is done, who does
the work, who could better do the work, when the
work is done, whether the work should be done (ie.
whether a particular task can be performed less of-
ten and still achieve a satisfactory output) possibilities
for multi-skilling and opportunities to reduce costs
(including financial costs) and reduce waste.

• Barriers to Productivity Improvements: Identifica-
tion of any significant barriers to improving
productivity, such as, need for training, need for
equipment, problems with computer programs, de-
marcation problems and arguments about who should
do what, award constraints, information or guide-
lines problems, problems in regard to supervision,
whether too much or not enough, or of poor quality,
opportunities and barriers to self management, physi-
cal barriers such as the location of various functions
which interact with each other and barriers to com-
munication.

Employers, in consultation with their Employees, to focus
on all of the above plus macro issues impacting on productiv-
ity—

• Structural Matters: Management may need to look
at the structures within which the work is done and
how they can be improved upon.

• Management Style: Management style and its ap-
propriateness may need to be examined at both an
organisational and departmental level.

• Best Practice, Benchmarking, Continuous Improve-
ment and New Opportunities: Initiatives in these
areas will in general need to be initiated by manage-
ment. This is an important area given that one of its
outcomes should be improved competitiveness.

• Where barriers to competitiveness beyond the con-
trol of the employer/health service are identified,
these should be drawn to the attention of the Health
Department so that they can be addressed on an in-
dustry basis.

• Culture and Environment: Management culture and
organisational culture may need to be examined in
light of the overall direction of health management
and where appropriate programs and training be in-
troduced to address any identified problems.

Quality of Employment—Issues to be Examined by Both
Employees and Employers—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or
an improvement in the non-wage rewards of employment
and is therefore a very valuable, win-win, area for both

employees and employers. Matters to be examined under
this heading include, but are not confined to—

• Occupational Health and Safety
• Unplanned Absences
• Health and Welfare of the Workforce
• Family needs and other demands on workers: better

ways to accommodate and acknowledge these with-
out losing focus on the main objectives in regard to
responsibility for service to the employer.

• Use of Leave
• Equal Opportunity
• Career paths, including access to special project

work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards

• Training and Development
• Equity Issues

HOSPITAL SALARIED OFFICERS ROCKINGHAM-
KWINANA HEALTH SERVICE ENTERPRISE

BARGAINING AGREEMENT 1997.
No. PSA AG 16 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Metropolitan Health Service Board—Rockingham-Kwinana
Health Service

and

Hospital Salaried Officers Association of Western Australia
(Union of Workers).

No. PSA AG 16 of 1998.

18 March 1998.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. PSA AG 16 OF 1998
HAVING heard Ms T. Wilson on behalf of the first named
party and Ms A Kennedy on behalf of the second named party;
and

WHEREAS an agreement has been presented to the Public
Service Arbitrator for registration as an Industrial Agreement;
and

WHEREAS the Public Service Arbitrator is satisfied that
the aforementioned agreement complies with s.41A, s.49A and
s.49B of the Industrial Relations Act, 1979;

NOW THEREFORE the Public Service Arbitrator, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the agreement titled the Hospital Salaried Offic-
ers Rockingham-Kwinana Health Service Enterprise
Bargaining Agreement 1997, filed in the Commission on
26 February 1998, as amended by the parties, signed by
me for identification, be and is hereby registered as an
Industrial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Public Service Arbitrator.

1.—TITLE
This Agreement shall be titled the Hospital Salaried Officers

Rockingham-Kwinana Health Service Enterprise Bargaining
Agreement 1997.
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2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objectives, Principles and Commitments
8. Framework and Principles for further Productivity

Bargaining
9. Awards, Agreements and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Productivity Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Medical Imaging Technologists
16. Public Holidays
17. Long Service Leave
18. Sick Leave
19. Family, Bereavement and Personal Leave
20. Allowances
21. Overpayments
22. Salaries
23. Ratification

ATTACHMENT 1 Model for Identifying Produc-
tivity Increases

3.—PURPOSE OF AGREEMENT
(1) This Agreement aims to achieve improvements in

productivity and efficiency and the enhanced performance of
Rockingham-Kwinana Health Service along with allowing the
benefits from those improvements to be shared by employees,
Rockingham-Kwinana Health Service and the Government on
behalf of the Community.

(2) This Agreement places priority on the parties at
Rockingham-Kwinana Health Service taking responsibility for
their own labour relations affairs and reaching agreement on
issues appropriate to Rockingham-Kwinana Health Service.

(3) This Agreement is entered into in accordance with the
Hospital Salaried Officers—Western Australian Government
Health Industry Enterprise Bargaining Framework Agreement
1996.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers) (HSOA),
the Employees covered by the HSOA’s Public Sector Awards
employed by the Board of Management of Rockingham-
Kwinana Health Service, (hereinafter referred to as
Rockingham-Kwinana Health Service) subject to the extent
to which it employs employees covered by the Hospital Salaried
Officers Award No. 39 of 1968.

(2) The estimated number of employees bound by this
Agreement at the time of registration is 47 employees.

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers Award No. 39 of 1968 (hereafter
referred to as the Award) and shall replace the provisions of
that Award where expressly stated herein.

(4) This Agreement replaces the Hospital Salaried Officers
Rockingham-Kwinana Health Service Enterprise Bargaining
Agreement No PSA AG14 of 1996.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the date of

Registration until 31 March 1998, provided that this
Agreement, including allowances and salaries, may be varied
or replaced prior to its expiry in order to implement any
agreement arising out of this Agreement or the Hospital
Salaried Officers—Western Australian Government Health
Industry Enterprise Bargaining Framework Agreement 1996.

(2) The parties to this Agreement agree to re-open
negotiations forthwith.

6.—NO EXTRA CLAIMS
(1) Subject to the agreed award consolidation and the

mandatory core items for the first salary increase as outlined
in Clause 13(1) of the Hospital Salaried Officers—Western
Australian Government Health Industry Enterprise Bargaining

Framework Agreement 1996, this Agreement is in settlement
of Application Number P59/94.

(2) (i) For the life of this Agreement or any agreement replacing
this Agreement, the Hospital Salaried Officers Association shall
make no further claims at Industry or Health Service level for
productivity improvements which occurred prior to 1 January
1997.

(ii) For the life of this Agreement or any agreement replacing
this Agreement, the Hospital Salaried Officers Association shall
make no further claims at Health Service level for productivity
improvements which occurred between 1 January 1997 and 1
July 1997 and which have been documented as being identified
in justifying wage increases under this Agreement.

7.—OBJECTIVES, PRINCIPLES AND COMMITMENTS
(1) The parties agree that the objectives of this Agreement

are to—
(a) improve the productivity and efficiency of

Rockingham-Kwinana Health Service;
(b) facilitate greater decentralisation and flexibility in

negotiating employment conditions and work ar-
rangements at Rockingham-Kwinana Health Service;

(c) ensure high quality patient services in a safe, healthy
and equitable work environment;

(d) ensure high quality of employment and jobs; and
(e) provide a pathway to providing a wage increase to

employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) ensuring that gains achieved through agreed im-

proved productivity and changes in workplace culture
are shared by employees, Rockingham-Kwinana
Health Service and its clients and the Government
on behalf of the community;

(b) ensuring that Rockingham-Kwinana Health Service
operates in a manner consistent with the principles
outlined in Section 7 of the Public Sector Manage-
ment Act;

(c) developing and pursuing changes on a co-operative
basis; and

(d) ensuring that Rockingham-Kwinana Health Service
operates as effectively, efficiently and competitively
as possible.

(3) The Hospital Salaried Officers Association and
Rockingham-Kwinana Health Service, Management and
Employees bound by this Agreement are committed to—

(a) Support and actively contribute to health service con-
tinuous quality improvement, including best practice,
where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process which

involves constantly changing, adapting and
integrating related approaches to health serv-
ice issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;

(iv) is outcome rather than simply activity based;
(v) provides the processes, structures, rights and

obligations which are essential to ensure that
the full capacity for innovation of employees
is fully and effectively used;

 (vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following principles—
• customer/patient focus
• management commitment
• employee participation
• leadership
• information analysis
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• policies and plans
• appropriate standards
• hospital/health service performance
• cost effectiveness
• working smarter

(b) Support the clinical, teaching, research and organi-
sation goals of the health service and contribute to
the achievement of those goals as active members of
the health service community.

(c) Support and actively contribute to the achievement
and/or maintenance of ACHS Accreditation.

(d) Actively contribute to the achievement of health serv-
ice budgets.

(e) Assist with achieving Health department defined
waiting list priorities and day surgery targets.

(f) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(g) Participate in a Multidisciplinary approach to patient
care.

(h) The principles of public sector administration, in
particular to the principles contained in Sections 7.,
8. and 9. of the Public Sector Management Act 1994.

In addition, Rockingham-Kwinana Health Service is com-
mitted to facilitating and encouraging the participation and
commitment of employees.

8.—FRAMEWORK AND PRINCIPLES FOR FURTHER
PRODUCTIVITY BARGAINING

(1) (a) Following the receipt of a request from the HSOA to
negotiate an amendment to this Agreement with Rockingham-
Kwinana Health Service, a representative from
Rockingham-Kwinana Health Service will meet with a
representative from the HSOA to discuss the request as soon
as practicable but in any event within five working days of the
receipt of the request. These discussions should include process
issues such as what sort of bargaining mechanism will be
established, what consultative process can be used or needs to
be put in place, possible initiatives to be considered and the
time frame.

Negotiations will be conducted in a manner and time frame
agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency,
effectiveness, productivity, patient care and flexibility within
Rockingham-Kwinana Health Service.

(c) The agenda should include but not be limited to—
(i) changes in work organisation, job design and work-

ing patterns and arrangements;
(ii) examination of terms and conditions of employment

to ensure they are suited to Rockingham-Kwinana
Health Service’s operational requirements;

(iii) identification and implementation of best practice
across all areas of service delivery;

(iv) (i), (ii) and (iii) can be achieved by means including
but not limited to;
(aa) new training and skills development programs

as and where required;
(bb) the optimum use of human and capital re-

sources including new technology;
(cc) quality assurance and continuous improvement

programs;
(dd) having due regard to operational requirements,

allowing sufficient flexibility to enable em-
ployees to meet their family responsibilities;
and

(ee) active occupational health and safety risk re-
duction, training and rehabilitation programs.

(2) In negotiating further salary increases in return for
productivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvements
Productivity improvements are changes which increase
the efficiency and effectiveness of Rockingham-
Kwinana Health Service in meeting its agreed and

contracted service programs and outcomes. Productiv-
ity improvements may be related to work practices or
arrangements. They may be things which go to mini-
mise the cost of what is done, to the way things are
done, to when they are done, to the quality of what is
done or to improve the ability of the provider to meet
patient and customer needs. They may or may not re-
quire changes from Award conditions.
Without limiting any of the above, in practice, the
primary focus of Enterprise Bargaining in the
workplace is likely to be on best practice, efficiency,
effectiveness, competitiveness, cost savings, and
quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that there is no precise formula
for the sharing of gains from productivity improve-
ments, but in any agreement, in addition to employee
benefits, there must be a clear and specific return to
Rockingham-Kwinana Health Service and/or the
Government. Productivity improvements may be
related to work practices or arrangements, subject to
acceptance that where capital expenditure requires
changes in work methods and/or the number of em-
ployees and the changes are of a nature that enhances
the investment, it shall qualify as a productivity im-
provement, provided that there is a net quantifiable
benefit to Rockingham-Kwinana Health Service.
Any agreement reached should not rely primarily on
improvements which are merely the result of new
technology or financial reforms or other such initia-
tives. For example; in the case of capital investment
(technology), changes arising from capital expendi-
ture for which Rockingham-Kwinana Health Service
takes the risk and which require a reasonable return
on the funds invested, do not necessarily count as a
productivity improvement.
The treatment of improved efficiency arising from
major capital expenditure is to be agreed by
Rockingham-Kwinana Health Service and the HSOA
and shall take into account factors such as the cost of
capital.
Where employees repackage or exchange employ-
ment conditions, all or most of the saving or
productivity improvement made by Rockingham-
Kwinana Health Service can be returned to the
employees.

(c) Identifying Productivity Increases
To assist in such a review a model for identifying
productivity increases is contained in Attachment 5
of the Hospital Salaried Officers—Western Austral-
ian Government Health Industry Enterprise
Bargaining Framework Agreement 1996. The model
is included as a guide only and it is expected that it
will be modified to meet the needs of Rockingham-
Kwinana Health Service as required.

(d) Quantum and Timing of Increases
The aggregate productivity gains negotiated at
Rockingham-Kwinana Health Service could result
in increases greater than the targeted amount, how-
ever there are practical limits on how much can be
paid and when the increases can be paid for specific
operational improvements.

9.—AWARDS, AGREEMENTS AND WORKPLACE
AGREEMENTS

(1) Relationship Between Agreements and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agreement.

(2) Subject to the Industrial Relations Act 1979 and the State
Wage Principles, the parties reserve their rights to seek to
amend this Agreement to provide for further salary increases
in return for productivity improvements at the Health Service.

(3) Choice between this Agreement and Workplace
Agreements

(a) The parties accept that Employees will be given an
informed and free choice between this Agreement and
Workplace Agreements;
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(b) To facilitate the making of an informed and free choice—
(i) Employees who are to be offered a choice between

this Agreement and a workplace agreement may only
be required to indicate their choice after the employee
has been offered the position.

(ii) Where an employee has been offered a choice the
employee shall have a minimum of seven days in
which to decide which alternative to take, provided
that where it is necessary to fill a position within a
period of less than seven days or where an employer
agrees to an employee commencing within a period
of less than seven days, the employee shall have up
to the date of formal acceptance.

(iii) The employee shall be provided with—
(aa) a copy of an agreed summary of this Agree-

ment; and
(bb) a copy of a summary of the Workplace Agree-

ment.
(iv) At the request of an employee, the employee shall

be provided with—
(aa) access to a copy of this Agreement and the

Workplace Agreement;
(bb) any other relevant documentation, such as in-

formation on salary packaging; and
(cc) information on where they can obtain further

advice and on how to contact the Union.
For its part, the Union undertakes to advise all em-
ployees on the matter of choice whether or not they
are members of the Union.

(c) If agreement on any aspect of this clause is
not able to be reached the dispute settlement proce-
dure set out in Clause 12 of this Agreement is to be
followed.

(4) By agreement between the employer and the employee,
an employee who has signed a Workplace Agreement prior to
the registration of this S.41 Industrial Agreement can
revisit the Workplace Agreement in light of this Agreement.

(5) All staff transferred or redeployed to Rockingham-
Kwinana Health Service from within the Public Sector or
within the Government Health Industry may be offered the
choice of a Workplace Agreement or this Agreement subject
to the discretion of Rockingham-Kwinana Health Service.

(6) All promotional positions and new staff recruited by
Rockingham-Kwinana Health Service from outside the Public
Sector may be provided with the choice of a Workplace
Agreement or S41 Industrial Agreement, subject to the
discretion of Rockingham-Kwinana Health Service.

(7) In the exercising of the discretion to only offer a
Workplace Agreement under subclauses (5) and (6) of this
clause, Rockingham-Kwinana Health Service shall ensure that
the decision to only offer a Workplace Agreement is made for
legitimate operational reasons. In exercising their discretion
to only offer a Workplace Agreement, Rockingham-Kwinana
Health Service is to liaise with the HSOA to ensure it is not
done to circumvent the option of choice.

10.—RATES OF PAY AND THEIR ADJUSTMENT
Pursuant to the replacement of agreement no PSA AG92 of

1996, this agreement provides for a 5% salary increase effective
from the date of registration of the agreement.

11.—RESOURCES FOR PRODUCTIVITY
NEGOTIATIONS

(1) It is recognised that enterprise bargaining places
considerable obligations upon the parties at Rockingham-
Kwinana Health Service.

(2) (a) To assist in meeting these obligations, Rockingham-
Kwinana Health Service will assist by providing appropriate
resources having regard to the operational requirements of
Rockingham-Kwinana Health Service and resource
requirements associated with developing amendments to this
Agreement aimed at achieving further salary increases in return
for productivity improvements;

(b) It is accepted that employees of Rockingham-Kwinana
Health Service who are involved in the enterprise bargaining
process will be allowed reasonable paid time to fulfil their
responsibilities in this process;

(c) Access to resources shall be negotiated with Rockingham-
Kwinana Health Service and shall not unreasonably affect the
operation of Rockingham-Kwinana Health Service;

(d) Any paid time or resources shall be provided in a manner
suitable to both parties and to enable negotiations to occur and
to assist in the achievement of agreement.

(e) The parties accept that the process of bargaining in good
faith includes disclosing relevant information, as appropriate
for the purposes of the negotiations and confidentiality and
privacy in the negotiation process will be respected at all times.

(f) The parties accept that on occasions the nature of certain
information may prejudice a party’s position or not assist in
the resolution of the matter. Subject to the rights of the parties
to invoke Clause 12.—Dispute Avoidance and Settlement
Procedures of this Agreement, a decision on whether or not to
exchange or divulge information will be a matter for the
relevant party to decide, provided that information shall not
be unreasonably withheld;

(g) Where information of a commercial or sensitive nature
is exchanged, the parties agree not to use or divulge that infor-
mation outside of the negotiating forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(1) The objective of this Clause is to provide a set of proce-
dures for dealing with any questions disputes or difficulties
arising under this Agreement and for dealing with any ques-
tions, dispute or difficulty between the parties during
negotiations for amendments to this Agreement.

(2) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty between the
parties as to the application of Government policy and the Wage
Principles and/or their effect upon this Agreement, the Health
Department and/or the Department of Productivity and La-
bour Relations (DOPLAR) may provide advice to
Rockingham-Kwinana Health Service in an attempt to resolve
the matter.

(3) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty arising under
this Agreement, the following procedures shall apply, provided
that nothing in these procedures shall prevent the Secretary of
the HSOA (or his/her nominee) from intervening to assist in
the process—

(a) The matter is to be discussed between the HSOA
employee representative and the employer repre-
sentative and an attempt made to resolve the matter;

(b) If the matter is unable to be resolved through discus-
sions between the HSOA employee representative
and the Rockingham-Kwinana Health Service rep-
resentative, the matter is to be discussed between
the employee representative and the Chief Execu-
tive Officer of Rockingham-Kwinana Health Service
or his/her nominee, as soon as practicable but within
five working days. Notification of any question, dis-
pute or difficulty may be made verbally and/or in
writing;

(c) The parties may individually or collectively seek
advice from any appropriate organisation or person
in an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or the Chief Executive Officer of
Rockingham-Kwinana Health Service (or his/her
nominee) of the existence of a dispute or disagree-
ment;

(e) The Secretary of the HSOA (or his/her nominee) and
the Chief Executive Officer of Rockingham-Kwinana
Health Service (or his/her nominee) shall confer on
the matters notified by the parties within five work-
ing days and—

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days;
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(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(4) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

13.—HOURS

This clause replaces Clause 13.—Hours of the Hospital Sala-
ried Officers Award No. 39 of 1968.

(1) (a) The ordinary hours of work shall be an average of
thirty eight per week and shall be worked by one of the fol-
lowing arrangements—

(i) Ordinary hours of work of thirty eight per week;

(ii) Flexitime roster covering a settlement period of four
weeks;

(iii) Actual hours of seventy six over nine days with the
tenth day to be taken as a paid rostered day off;

(iv) Such other arrangements as are agreed between the
employer and employee. Provided that proposed
hours of duty where set outside the terms of this
Agreement shall be subject to ratification of the WA
Industrial Commission.

(v) In addition to the above arrangements, where the
employee and the employer so agree in writing, shifts
of not more than 12 hours may be worked.

(b) Subject to the following, where the employer and an
employee or group of employees agree in writing, shifts of up
to 12 hours may be worked provided the average normal hours
worked in a shift cycle or settlement period does not exceed
76 per fortnight.

(i) While recognising that in the course of an averaging
process there may be some individual variances, the
terms and conditions of the shift agreement shall on
balance be no less favourable than those prescribed
by this Agreement;

(ii) The period of the shift cycle or settlement period
over which the arrangement may extend shall be
clearly defined;

(iii) The arrangement shall allow for a minimum of one
clear day off in each 7 days;

(iv) The arrangement may allow for additional time off
in lieu of penalty rates;

(v) The arrangement may allow for salary averaging of
regular penalties and allowances including penalties
for working on a public holiday;

(vi) Any proposed arrangement or agreement which ex-
tends beyond these parameters must be referred to
the Industrial Relations Commission for ratification.

(c) Where the employer has made a definite decision to in-
troduce changes to shift rosters or employees’ ordinary hours,
the employer shall notify the employees who may be affected
by the proposed changes and the Union as soon as the deci-
sion has been made and before the changes are to be introduced.
Discussion with the employees and union shall occur consist-
ent with the Introduction of Change clause of the Hospital
Salaried Officers Award No. 39 of 1968.

(d) The operation of working arrangements prescribed in
paragraph (a) above, shall be consistent with the working ar-
rangements prescribed in this clause.

(2) Ordinary Hours

Subject to the Award clauses other than those expressly re-
placed by this Agreement, the spread of ordinary hours will be
from 6.00am to 6.00pm Monday to Friday inclusive with a
meal break of not less than 30 minutes nor more than 60 min-
utes to be taken between 12.00noon and 2.00pm, provided that
an employee may with prior approval of their supervisor be
allowed to extend the meal break beyond 60 minutes to a maxi-
mum of 90 minutes.

(3) Other Working Arrangements
(a) The ordinary hours of duty observed may be varied in

accordance with subclause (1)(a)(iv) so as to make provisions
for—

(i) the attendance of employees for duty on a Saturday,
Sunday, or Public Holidays.

(ii) the performance of shift work including work on
Saturdays, Sundays or Public Holidays; and

(iii) the nature of the duties of an employee or class of
employees in fulfilling the responsibilities of their
office.

provided that where the hours of duty are so varied an em-
ployee shall not be required to work more than five hours
continuously without a break unless agreed in writing between
the employee and the employer.

(b) Notwithstanding the above, where it is considered nec-
essary to provide a more economic operation, the employer
may authorise the operation of alternative working arrange-
ments in the hospital/health service, or any branch or section
thereof.

The continuing operation of any alternative working arrange-
ments, so approved, will depend on the employer being satisfied
that the efficient functioning of the hospital/health service is
being enhanced by its operation.

Such alternative working arrangements shall be in accord-
ance with subclause (1)(a)and (d).

(4) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall be the
responsibility of the employer. The roster will indi-
cate the minimum staffing and any other requirements
in respect to starting and finishing times, lunch break
coverage and flexileave.

(ii) The roster shall cover a settlement period of four
weeks and shall be made available to all affected
employees no later than three days prior to the set-
tlement period commencing.

(iii) The roster shall be prepared in consultation with the
affected employees, subject to the employer retain-
ing the right to determine arrangements to suit the
operational needs of the department.

(iv) Subject to four weeks notice being given to affected
employees, the employer may withdraw authorisa-
tion of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average of 7

hours 36 minutes per day which may be worked with
flexible commencement and finishing times in ac-
cordance with the provisions of this subclause,
provided that the required hours of duty for each four
week settlement period shall be 152 hours.

(ii) For the purpose of leave and Public Holidays, a day
shall be credited as 7 hours 36 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and subject to

the concurrence of the supervisor, employees may select their
own starting and finishing times within the following peri-
ods—

6.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour break)
3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the employer

and the employee.
(e) Lunch Break

(i) An employee shall be allowed to extend the meal
break between 11 am and 2.30 pm of not less than 30
minutes but not exceeding 60 minutes except as pro-
vided below.

(ii) An employee may be allowed to extend the meal
break beyond 60 minutes to a maximum of 90 min-
utes. Such an extension is subject to prior approval
of the employee’s supervisor.
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(f) Flexileave
(i) Within the constraints of the prepared roster and sub-

ject to the prior approval of the supervisor, an
employee may be allowed a maximum of two full
days or any combination of half days and full days
that does not in total exceed two days in any one
settlement period.

(ii) Approval to take flexileave is subject to the employee
having accrued sufficient credit hours to cover the
absence prior to taking the leave. In exceptional cir-
cumstances and with the approval of the employer,
flexileave may be taken before accrual subject to such
conditions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a settle-

ment period which shall consist of four weeks.
(ii) The settlement period shall commence at the begin-

ning of a pay period.
(iii) The required hours of duty for a settlement period

shall be 152 hours.
(h) Credit Hours

(i) Credit hours in excess of the required 152 hours to a
maximum of 7 hours 36 minutes are permitted at the
end of each settlement period. Such credit hours shall
be carried forward to the next settlement period.

(ii) Credit hours in excess of 7 hours 36 minutes at the
end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement pe-
riod shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a maxi-

mum of 4 hours are permitted at the end of each
settlement period.
Such debit hours shall be carried forward to the next
settlement period.

(ii) For debit hours in excess of 4 hours, an employee
shall be required to take leave without pay for the
period necessary to reduce debit hours to those speci-
fied in subparagraph (i) of this subclause.

(iii) Employees having excessive debit hours may be re-
quired to work standard working hours in addition
to not being paid for the number of hours in excess
of the debit hours permitted at the end of each settle-
ment period.

(j) Maximum Daily Working Hours
Subject to subclause (1)(b), a maximum of 10 hours may be

worked in any one day.
(k) Study Leave
Where study leave has been approved by the employer, cred-

its will be given for education commitments falling within the
ordinary hours of duty and for which “time off” is necessary
to allow for attendance at formal classes.

(l) Overtime
(i) Employees receiving at least one day’s prior notice

of overtime shall be required to work the ordinary
hours of duty determined by the employer under
subclause (1) of this clause.

(ii) Where an employee is required to work overtime at
the conclusion of a day with less than one day’s no-
tice, and
(aa) where the employee has at the commencement

of that day 2 hours or more flexitime credits,
the employee shall be paid overtime after 5
hours work on that day, or for time worked
after 3.30 pm, whichever is the later, or

(bb) where that employee has commenced duty
prior to 8.30 am and has, at the commence-
ment of that day, less than 2 hours flexitime
credits, the employee shall be paid overtime,
for time worked after the completion of ordi-
nary hours of duty or after working 7 hours 36
minutes on that day, whichever is the earlier,
or

(cc) where that employee has commenced work
after 8.30 am and has, at the commencement
of that day, less than 2 hours flexitime credits,
the employee shall be paid overtime for time
worked after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is the ear-
lier.

(iii) Where an employee is required to work overtime at
the beginning of a day with less than one day’s no-
tice, that employee shall be paid overtime for any
time worked prior to the commencing time for ordi-
nary hours of duty determined by the employer under
subclause (1) of this clause.

(5) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of a nine
day fortnight where the ordinary hours of duty of 76
hours a fortnight are worked over nine days of the
fortnight, exclusive of work performed on Saturday,
Sunday and the special rostered day off, with each
day consisting of 8 hours and 27 minutes.

(ii) The employer shall determine employees’ commenc-
ing and finishing times between the spread of 6.00
am and 6.00 pm, in order to ensure that departmen-
tal requirements are met on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accordance with

the standard provisions of this clause.
(c) Special Rostered Day Off
Each employee shall be allowed one special rostered day off

each fortnight in accordance with a roster prepared by man-
agement showing days and hours of duty and special rostered
days off for each employee.

(d) Leave and Public Holidays.
For the purposes of leave and Public Holidays, a day shall

be credited as 8 hours 27 minutes notwithstanding the follow-
ing—

(i) When a Public Holiday falls on an employee’s spe-
cial rostered day off the employee shall be granted a
day in lieu of the holiday prior to the conclusion of
the current fortnight.

(ii) For a Public Holiday occurring during a period of
annual leave, an additional day will be added to the
period of leave irrespective of whether it falls on a
rostered work day or special rostered day off.

(iii) A four week annual leave entitlement is equivalent
to 152 hours, the equivalent to eighteen rostered
working days of 8 hours 27 minutes, and two special
rostered days off.

(iv) An employee who is sick on a special rostered day
off will not be granted sick leave for that day, and
will not be credited with an additional day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall apply

for work performed prior to an employee’s nominated starting
time and after an employee’s nominated ceasing time in ac-
cordance with subparagraph (a)(ii) and on an employee’s
special rostered day off.

(f) Study Leave
Credits for Study Leave will be given for educational com-

mitments falling due between and employee’s nominated
starting and finishing times.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time Em-

ployees of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Part-time workers aged 21 years or more shall be paid at
a rate pro-rata to the rate prescribed for the class of work for
which they are engaged in the proportion to which their fort-
nightly hours bear to 76 hours per fortnight.

(2) When a part-time worker as defined by the Hospital Sala-
ried Officers Award No. 39 of 1968, commences employment
on or after the 1 July 1996, he/she shall accrue service to-
wards progression onto subsequent salary increments within a
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salary level, on a pro-rata basis of the number of hours worked
to full time hours.

(3) Provided that relevant prior service and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

15.—MEDICAL IMAGING TECHNOLOGISTS
This provision replaces Clause 12. of the Hospital Salaried

Officers Award No. 39 of 1968.
Notwithstanding anything contained elsewhere in this Agree-

ment or in the Hospital Salaried Officers Award No. 39 of
1968, Medical Imaging Technologists who were prior to this
Agreement employed on a thirty-five hour and four week an-
nual leave basis shall as a result of the registration of this
Agreement, be employed on a thirty-five and a half (35.5) hour
week and four week annual leave basis.

16.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
(1) The following days or the days observed in lieu thereof

shall subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day. Provided that another day may be taken as a holi-
day by arrangement between the parties in lieu of any of the
days named in this subclause.

(2) With effect from 1 April 1996 employees covered by
this Agreement shall not be eligible to receive the two floating
holidays otherwise provided for by Operational Instruction 657/
95 and Circular to Ministers No. 1 of 1994 issued by the Of-
fice of The Premier. Provided that the holiday employees
become eligible to receive on 2 January 1996 may be taken in
accordance with the above mentioned Circular before 1 Janu-
ary 1997.

17.—LONG SERVICE LEAVE
This clause replaces Clause 19. Long Service Leave of the

Hospital Salaried Officers Award No. 39 of 1968 with effect
from 1st April 1996.

 (1) An employee shall be entitled to thirteen weeks paid
long service leave on the completion of ten years of continu-
ous service and an additional thirteen weeks paid long service
leave for each subsequent period of ten years of continuous
service completed by the employee.

 (2) Notwithstanding subclause (1), an employee in employ-
ment with an employer respondent to the Hospital Salaried
Officers Award N0. 39 of 1968 at the time of the inception of
this agreement shall retain the proportion of long service leave
accrued at the rate provided by the Award at that time and
accrue the balance at the ten year rate.

 (3) Upon application by an employee, the employer may
(subject to subclause (4) of this Agreement), approve of the
taking by the employee—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of half the period of long service leave on double
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(c) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay;
or half such period on double pay

(d) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(4) Long service leave may be taken in weekly multiples on
full, half or compacted pay provided that where an employees
remaining portion of accrued untaken leave entitlement is less
than a week such portion may be taken.

(5) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the

long service leave, and extra days in lieu thereof shall not be
granted.

(6) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years next after
becoming entitled thereto: Provided that the employer may
approve the accumulation of long service leave not exceeding
twenty six weeks.

(7) (a) An employee who—
i) at or before the 1st April 1996 was employed by

Rockingham-Kwinana Health Service, and has com-
pleted at least 15 years continuous service within the
Western Australian Public Sector; or

ii) commenced employment with Rockingham-
Kwinana Health Service after the 1st April 1996, and
has completed at least 15 years continuous service
within the Western Australian Public Sector Health
Industry;

may, by agreement with the employer, take pro-rata long serv-
ice leave provided that the employee has completed at least
three years continuous service with Rockingham-Kwinana
Health Service immediately prior to taking this leave.

(b) An employee who resigns from their employment with
Rockingham-Kwinana Health Service and who—

i) at or before the 1st April 1996 was employed by
Rockingham-Kwinana Health Service, and has com-
pleted at least 15 years continuous service within the
Western Australian Public Sector; or

ii) commenced employment with Rockingham-
Kwinana Health Service after the 1st April 1996, and
has completed at least 15 years continuous service
within the Western Australian Public Sector Health
Industry;

shall, in addition to any accrued long service leave be paid
pro-rata long service leave, provided that the employee has
completed at least three years continuous service with
Rockingham-Kwinana Health Service immediately prior to his/
her resignation.

(8) For the purposes of subclause (7), the Western Austral-
ian Public Sector Health Industry shall mean the Minister for
Health, the Commissioner of Health and all Public Sector
Hospitals, Health Services and Agencies constituted under the
Hospitals and Health Services Act 1927.

(9) Where an Employee has been redeployed at the direc-
tion of a Western Australian Public Sector Employer, 3 years
continuous service for the purposes of subclauses (7) of this
Clause shall be calculated including the service with such pre-
vious employer or employers.

(10) An employee who resigns having not qualified to be
paid pro-rata long service leave in accordance with subclause
(8) shall, subject to subclause (12), be entitled to payment for
accrued long service leave only.

(11) An employee who is dismissed, shall not be entitled to
long service leave or payment for long service leave other than
leave that had accrued to the employee prior to the date of the
offence for which the employee is dismissed provided that an
employee who is dismissed through no fault of his/her own
and who having completed at least 15 years continuous serv-
ice, calculated in accordance with the provisions of this Clause,
and having completed at least three years continuous service,
calculated in accordance with the provisions of this Clause,
with Rockingham-Kwinana Health Service immediately prior
to dismissal shall, in addition to any accrued long service leave
be paid pro-rata long service leave.

(12) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty-five years or who has retired on the grounds of
ill health, provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had completed
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not less than three years’ continuous service before
the date of his/her retirement.

(c) To the widow or widower of an employee or such
other person as may be approved by the employer in
the event of the death of an employee: Provided that
no payment shall be made for pro-rata long service
leave unless the employee had completed not less
than twelve months’ continuous service prior to the
date of his/her death.

(13) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies and no such payment
shall exceed the equivalent of twelve months’ salary.

(14) Long service leave accrued prior to the issue of the
Hospital Salaried Officers Award No. 39 of 1968 shall remain
to the credit of each employee.

(15) Subject to the provisions of subclauses (6), (10), (11),
(12) and (16) of this clause, the service of an employee shall
not be deemed to have been broken—

(a) by resignation, where he/she resigned from the em-
ployment of an employer a party to the Award and
commenced with another employer a party to the
Award within one working week of the expiration of
any period for which payment in lieu of annual leave
or holidays has been made by an employer party to
the Award from whom he/she resigned or, if no such
payment has been made, within one working week
of the day on which his/her resignation became ef-
fective;

(b) if his/her employment was ended by his/her employer
who is party to the Award, for any reason other than
misconduct or unsatisfactory service but only if—

 (i) the employee resumed employment with an
employer party to the Award not later than six
months from the day on which his/her employ-
ment ended; and

(ii) payment pursuant to subclause (11) of this
clause has not been made; or

(c) by any absence approved by the employer as leave
whether with or without pay.

(16) The expression “continuous service” in this clause in-
cludes any period during which an employee is absent on full
pay or part pay, from his/her duties with any employer party
to the Award, but does not include—

(a) any cumulative period exceeding two weeks in any
one anniversary year during which the employee is
absent on leave without pay;

(b) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
actually entitled the employee to long service leave,
including pro-rata long service leave, under this
clause.

(17) Portability
(a) Where an employee was, immediately prior to being

employed by Rockingham-Kwinana Health Service,
employed in the service of—

• The Commonwealth of Australia, or
• Any other State Government of Australia, or
• Any Western Australian State public sector or

state government employer,
and the period between the date when the employee
ceased previous employment and the date of com-
mencing employment by a respondent to this
Agreement does not exceed one week, that employee
shall be entitled to long service leave determined in
the following manner—

(i) the pro rata portion of long service leave to
which the employee would have been entitled
up to the date of appointment under the Public
Sector Management Act, shall be calculated
in accordance with the provisions that applied
to the previous employment referred to, but in

calculating that period of pro rata long service
leave, any long service leave taken or any ben-
efit granted in lieu of any such long service
leave during that employment shall be de-
ducted from any long service leave to which
the employee may become entitled under this
clause; and

(ii) the balance of the long service leave entitle-
ment of the employee shall be calculated upon
appointment by a respondent to this Agree-
ment in accordance with the provisions of this
clause.

(b) Nothing in this clause confers or shall be deemed to
confer on any employee previously employed by the
Commonwealth or by any other State of Australia
any entitlement to a complete period of long service
leave that accrued in the employee’s favour prior to
the date on which the employee commenced with
Rockingham-Kwinana Health Service.

(18) At the request of the employee and with the agreement
of the employer, an employee faced with pressing personal
needs, may be paid in lieu of taking a portion of long service
leave.

18.—SICK LEAVE
This provision replaces subclause (7) of Clause 18.—Sick

Leave of the Hospital Salaried Officers Award No. 39 of 1968.
The basis for the cumulative accrual of sick leave shall be—

 Leave On
Full Pay

Working Days
(a) On date of employment

of the employee  5
(b) On completion by the

employee of six
months’ service  5

(c) On completion by the
employee of twelve
months’ service 10

(d) On completion of each
additional twelve
months’ service
by the employee 10

Provided that where an employee has accrued sick leave on
half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted to
the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.

19.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(1) Family Leave
(a) In this subclause “family member” means the employ-

ee’s spouse, defacto spouse, child, step child, parent, step
parent. This entitlement will also apply to another person who
lives with the employee as a member of the employee’s fam-
ily.

(b) The employee is entitled to use up to 38 hours of his/her
personal accrued sick leave to care for an ill family member
each year, providing the employee must maintain a minimum
of 10 days of sick leave available for personal use in each
year. Subject to subclause (e), all family leave taken is de-
ducted from the employee’s sick leave entitlement.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for Sick

Leave under the Award.
(e) Where an employee has insufficient accrued sick leave,

by mutual agreement, up to five days of annual leave may be
used for the purpose of family leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee;
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(iii) the parent or step-parent of the employee;
(iv) the brother, sister, step brother or step sister;  or
(v) any other person, who immediately before that per-

son’s death, lived with the employee as a member of
the employee’s family,

be eligible for up to two (2) days bereavement leave, provided
that at the request of an employee the employer may exercise
a discretion to grant bereavement leave to an employee in re-
spect of some other person with whom the employee has a
special relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims to be entitled to paid leave

under paragraph (a) of this subclause is to provide to the em-
ployer, if so requested, evidence that would satisfy a reasonable
person as to—

(i) the death that is the subject of the leave sought; and
(ii) the relationship of the employee to the deceased per-

son.
(e) An employee requiring more than two days bereavement

leave in order to travel overseas in the event of the death over-
seas of a member of the employees immediate family may,
upon providing adequate proof, in addition to any bereave-
ment leave to which the employee is eligible, have immediate
access to annual leave and/or accrued long service leave in
weekly multiples and/or leave without pay provided all ac-
crued leave is exhausted.

(3) Special Personal Leave
(a) Without Pay
The employer may upon the request of an employee, grant

that employee special leave without pay for any special or
personal reason.

(b) Use of Annual Leave
The employer may, upon the request of an employee and

with sufficient cause being shown, which may in the circum-
stances be with little notice, grant that employee single days
of annual leave for pressing personal emergencies.

20.—ALLOWANCES
(1) Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, now be calculated using the salary
rates as prescribed at Clause 22.—Salaries of this Agreement.

21.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or sala-
ries of the employee.

(2) One-off Overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made,
or in the period immediately following the pay period in which
it was discovered that overpayment has occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate at which it was overpaid or $50 per week, depending on
which is the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) the employer is required to notify the employee of their
intention to recoup overpayment and to consult with the em-
ployee as to the appropriate recovery rate.

22.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.

(1) Subject to the provision of Clause 9.—Salaries of the
Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set
in this Clause and shall apply from date of registration until
the expiry of this Agreement.

(2) Minimum Salaries are detailed as follows. The rates of
pay have been adjusted to reflect the increase in Clause 10 of
the Agreement and represent full and final settlement of wage
adjustments provided for in this Agreement.

Award Rate Award Rate
+ 2 ASNA + 2 ASNA
+ 5% + 2% +5% + 2% + 5%

effective prior effective from
LEVELS to date of date of

registration registration
Salary Salary

P/Annum P/Annum
LEVEL 1
under 17 years of age 11,654 12,237
17 years of age 13,609 14,289
18 years of age 15,886 16,680
19 years of age 18,387 19,306
20 years of age 20,649 21,681
1st year of full-time

equivalent adult service 22,682 23,816
2nd year of full-time

equivalent adult service 23,382 24,551
3rd year of full-time

equivalent adult service 24,078 25,282
4th year of full-time

equivalent adult service 24,772 26,011
LEVEL 2 25,469 26,742

26,167 27,475
26,969 28,317
27,524 28,900
28,343 29,760

LEVEL 3 29,311 30,777
30,064 31,567
30,856 32,399
32,118 33,724

LEVEL 4 32,779 34,418
33,770 35,459
34,788 36,527
36,235 38,047

LEVEL 5 36,989 38,838
38,025 39,926
39,090 41,045
40,187 42,196

LEVEL 6 42,299 44,414
43,867 46,060
46,095 48,400

LEVEL 7 47,287 49,651
48,797 51,237
50,362 52,880

LEVEL 8 52,648 55,280
54,522 57,248

LEVEL 9 57,358 60,226
59,331 62,298

LEVEL 10 61,491 64,566
64,966 68,214

LEVEL 11 67,741 71,128
70,563 74,091

LEVEL 12 74,432 78,154
77,047 80,899
80,028 84,029

CLASS 1 84,537 88,764
CLASS 2 89,046 93,498
CLASS 3 93,553 98,231
CLASS 4 98,062 102,965

(a) An employee, who is 21 years of age or older on appoint-
ment to a classification equivalent to Level 1, may be appointed
to the minimum rate of pay based on years of service, not on
age.

(b) A Medical Typist or Medical Secretary shall be paid a
medical terminology allowance of $1000 per annum.
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For the purposes of this subclause ‘Medical Typist’ and
‘Medical Secretary’ shall mean those workers classified on a
classification equivalent to Level 1,2, or 3 who spend at least
50% of their time typing from tapes, shorthand, and/or Doc-
tor’s notes of case histories, summaries, reports or similar
material involving a broad range of medical terminology.

(3) Salaries.—Specified Callings and Other Professionals
are detailed as follows. The rates of pay have been adjusted to
reflect the increases in Clause 10 of the Agreement, and repre-
sent full and final settlement of wage adjustments provided
for in this Agreement.

(a) Employees, who possess a relevant tertiary level qualifi-
cation, or equivalent as agreed between the union and the
employers, and who are employed in the callings of Architect,
Audiologist, Bio Engineer, Chemist, Dietitian, Engineer, Medi-
cal Scientist, Librarian, Occupational Therapist,
Physiotherapist, Physicist, Pharmacist, Clinical Psychologist,
Psychologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical Imaging Tech-
nologist, Nuclear Medicine Technologist, Radiation Therapist,
Orthotist, or any other professional calling as agreed between
the Union and employers, shall be entitled to Annual Salaries
as follows—

Award Rate Award Rate
+ 2 ASNA + 2 ASNA
+ 5% + 2% +5% + 2% + 5%

effective prior effective from
LEVELS to date of date of

registration registration
Salary Salary

P/Annum P/Annum
LEVEL 3/5 29,311 30,777

30,856 32,399
32,779 34,418
34,788 36,527
38,025 39,926
40,187 42,196

LEVEL 6 42,299 44,414
43,867 46,060
46,095 48,400

LEVEL 7 47,287 49,651
48,797 51,237
50,362 52,880

LEVEL 8 52,648 55,280
54,522 57,248

LEVEL 9 57,358 60,226
59,331 62,298

LEVEL 10 61,491 64,566
64,966 68,214

LEVEL 11 67,741 71,128
70,563 74,091

LEVEL 12 74,432 78,154
77,047 80,899
80,028 84,029

CLASS 1 84,537 88,764
CLASS 2 89,046 93,498
CLASS 3 93,553 98,231
CLASS 4 98,062 102,965

(b) Subject to paragraph (d) of this sub clause, on appoint-
ment or promotion to the Level 3/5 under this sub clause—

(i) Employees, who have completed an approved three
academic year tertiary qualification, relevant to their
calling, shall commence at the first year increment;

(ii) Employees, who have completed an approved four
academic year tertiary qualification, relevant to their
calling, shall commence at the second year incre-
ment;

(iii) Employees, who have completed an approved Mas-
ters or PhD Degree relevant to their calling shall
commence on the third year increment;

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(c) The employer and union shall be responsible for deter-
mining the relevant acceptable qualifications for appointment

for the callings covered by this sub clause and shall maintain a
manual setting out such qualifications.

(d) The employer in allocating levels pursuant to paragraph
(b) of this sub clause may determine a commencing salary
above Level 3/5 for a particular calling/s.

(4) The following conditions shall apply to employees in the
callings detailed below—

Engineers—
Employees employed in the calling of Engineer and
who are classified Level 3/5 under this Agreement
shall be paid a minimum salary at the rate prescribed
for the maximum of Level 3/5 where the employee
is an “experienced engineer” as defined.
For the purposes of this paragraph “experienced en-
gineer” shall mean—

(a) An engineer appointed to perform professional
engineering duties and who is a Corporate
Member of The Institution of Engineers, Aus-
tralia, or who attains that status during service.

(b) An engineer appointed to perform professional
duties who is not a Corporate Member of the
Institution of Engineers, Australia but who
possesses a degree or diploma from a Univer-
sity, College, or Institution acceptable to the
employer on the recommendation of the Insti-
tution of Engineers, Australia, and who—

(i) having graduated in a four or five aca-
demic year course at a University or
Institution recognised by the employer,
has had four years experience on pro-
fessional engineering duties acceptable
to the employer since becoming a quali-
fied engineer, or

(ii) not having a University degree but pos-
sessing a diploma recognised by the
employer, has had five year’s experi-
ence on professional engineering
duties, recognised by the employer
since becoming a qualified engineer.

(5) The rates of pay in this Agreement include the first $8.00
per week arbitrated safety net adjustment payable under the
December, 1994 State Wage Decision. This first $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase as a result of agreements reached at enter-
prise level since 1 November, 1991. Increases made under
previous State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.

(6) The rates of pay in this Agreement include the second
$8.00 per week arbitrated safety net adjustment payable under
the December 1994 State Wage Decision. This second $8.00
per week arbitrated safety net adjustment may be offset to the
extent of any wage increase payable since 1 November, 1991,
pursuant to enterprise agreements in so far as that wage in-
crease has not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, ex-
cepting those resulting from Enterprise Agreements, are not
to be used to offset arbitrated safety net adjustments.

(7) The first and second arbitrated safety net increases have,
for the purposes of this agreement been offered against past
productivity improvements.

(8) The third arbitrated safety net adjustment has been ab-
sorbed.

23.—RATIFICATION
The signatories that follow testify to the fact that this Agree-
ment shall come into effect as of the date of registration.
Michael Hartland common seal affixed
(signed by M Hartland) 23/02/98
(Signature) (Date)
President, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)
Daniel P Hill common seal affixed
(signed by D Hill) 20-2-98
(Signature) (Date)
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Secretary, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)
The Common Seal of the
Metropolitan Health Service
Board is affixed hereto common seal affixed
pursuant to a resolution of
the Board—

(signed by IWP McCall)
(Signature of Board Member)
Ian William Payne McCall
(Printed Name of Signatory)
19.2.1998
(Date)
(signed by GJ Goodier)
(Signature of Board Member)
Gareth John Goodier
(Printed Name of Signatory)
19.2.98
(Date)

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of
Rockingham-Kwinana Health Service as required.

A Model for Identifying Productivity Increases
The primary focus of Enterprise Bargaining in the workplace

will be on best practice, efficiency, effectiveness, competitive-
ness and cost saving.

Employees to focus on the following areas—
• Productivity Improvements which can be made: Iden-

tification of all possibilities for improving
productivity through looking at possible changes in
what work is done, how the work is done, who does
the work, who could better do the work, when the
work is done, whether the work should be done (ie.
whether a particular task can be performed less of-
ten and still achieve a satisfactory output) possibilities
for multi-skilling and opportunities to reduce costs
(including financial costs) and reduce waste.

• Barriers to Productivity Improvements: Identifica-
tion of any significant barriers to improving
productivity, such as, need for training, need for
equipment, problems with computer programs, de-
marcation problems and arguments about who should
do what, award constraints, information or guide-
lines problems, problems in regard to supervision,
whether too much or not enough, or of poor quality,
opportunities and barriers to self management, physi-
cal barriers such as the location of various functions
which interact with each other and barriers to com-
munication.

Employers, in consultation with their Employees, to focus
on all of the above plus macro issues impacting on productiv-
ity—

• Structural Matters: Management may need to look
at the structures within which the work is done and
how they can be improved upon.

• Management Style: Management style and its ap-
propriateness may need to be examined at both an
organisational and departmental level.

• Best Practice, Benchmarking, Continuous Improve-
ment and New Opportunities: Initiatives in these
areas will in general need to be initiated by manage-
ment. This is an important area given that one of its
outcomes should be improved competitiveness.

• Where barriers to competitiveness beyond the con-
trol of the employer/health service are identified,
these should be drawn to the attention of the Health
Department so that they can be addressed on an in-
dustry basis.

• Culture and Environment: Management culture and
organisational culture may need to be examined in
light of the overall direction of health management

and where appropriate programs and training be in-
troduced to address any identified problems.

Quality of Employment—Issues to be Examined by Both
Employees and Employers—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or
an improvement in the non-wage rewards of employment
and is therefore a very valuable, win-win, area for both
employees and employers. Matters to be examined under
this heading include, but are not confined to—

• Occupational Health and Safety
• Unplanned Absences
• Health and Welfare of the Workforce
• Family needs and other demands on workers: better

ways to accommodate and acknowledge these with-
out losing focus on the main objectives in regard to
responsibility for service to the employer.

• Use of Leave
• Equal Opportunity
• Career paths, including access to special project

work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards

• Training and Development
• Equity Issues

KARRATHA COLLEGE PUBLIC SERVICE AND
GOVERNMENT OFFICERS’ ENTERPRISE

AGREEMENT 1998.
No. PSAAG 3 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karratha College

and

Civil Service Association of Western Australia (Inc.).

No. PSAAG 3 of 1998.

Karratha College Public Service and Government Officers’
Enterprise Agreement 1998.

21 January 1998.

Order.
HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Karratha College Public Service and Gov-
ernment Officers’ Enterprise Agreement 1998 as stamped
by the Registrar on 19 January 1998 be registered as an
industrial agreement on and from 20 January 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the Karratha College Public

Service and Government Officers’ Enterprise Agreement 1998,
and shall replace the Karratha College Enterprise Agreement
1996 insofar as it relates to Government Officers.

2. —ARRANGEMENT
1. Title
2. Arrangement
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3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements
Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance
Consultation and Industrial Dispute Provisions
 24. Consultation
25. Dispute Resolution Procedure
Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the

Karratha College. This Agreement shall also apply to Officers
on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the Karratha College,

and the Civil Service Association of Western Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 60 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7. —TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its re-
newal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Karratha College Enterprise Agreement 1996 (in re-
spect of non-government officer employees)

(2) If Agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in con-

junction with the Public Service Award 1992 and the

Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational Edu-
cation and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
(2) The SBU comprises representatives from the College

and the Union

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the Karratha College Public Service and
Government Officers’ Enterprise Agreement 1998.
“Chief Executive”: means the Managing Director of
Karratha College appointed pursuant to section 46 of the
Vocational Education and Training Act 1996 and under
part 3 of the Public Sector Management Act 1994.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“College”: shall mean the Karratha College.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.
“Employer”: means the Karratha College.
“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.
“Full-Time”: A full-time officer is employed to work 37½
ordinary hours per week.
“Government”: shall mean the Government of Western
Australia.
“GOSAC Award”: shall mean the Government Officers
Salaries, Allowances and Conditions Award 1989.
“Minister”: is the Minister of the Crown who is responsi-
ble for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.
“Managing Director”: means the Managing Director of
Karratha College appointed pursuant to section 46 of the
Vocational Education and Training Act 1996 and a Chief
Executive under part 3 of the Public Sector Management
Act 1994.
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“Part-Time”: Part time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.
“PSA Award” : shall mean the Public Service Award 1992.
“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.
“Union”: shall mean the Civil Service Association of
Western Australia (Inc).
“WADOT”: is the Western Australian Department of
Training.
“WAIRC”: the Western Australian Industrial Relations
Commission

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Serv-
ice and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment condi-
tions contained in this Agreement, plus the annualised value
of annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the commence-
ment of the first pay period on or after 1 January 1999, subject
to achievement of the 31 December 1998 target/s in the Pro-
ductivity Improvement Plan.

(7) The rates in Column E shall be paid from the commence-
ment of the first pay period on or after 1 January 2000, subject
to achievement of the 31 December 1999 target/s in the Pro-
ductivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30o South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Execu-
tive may approve further paid leave in exceptional
circumstances should an officer have exhausted all sick leave
entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employee’s sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.
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(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings:
“Adoption”: is the placement (including any initial tempo-

rary placement with a view to a permanent placement) of a
child who is less than 5 years of age, who is not the natural or
step-child of the employee or employee’s spouse and who has
not lived with the employee for longer than 6 months.

“Adoption leave”: Unpaid parental leave taken by either
parent in connection with the adoption or placement of a child
under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a certifi-

cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(2) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(3) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee
must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—
• a statement from an adoption agency or other appro-

priate body of the placement of the child for adoption
purposes; or

• presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee or
employee’s spouse or who is placed with an employee or em-
ployee’s spouse with a view to permanent adoption. This does
not include a child or step-child of the employee or employ-
ee’s spouse who has previously lived with the employee for a
period of 6 months or more.

“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child of the
employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a female
employee in connection with her pregnancy, and the subse-
quent birth of a child.

“Parental leave”: Any period of up to 12 months of mater-
nity leave, paternity leave and/or adoption leave taken in
connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12 months
which is taken by a male employee in connection with the
birth or adoption of a child. Such an employee is permitted to
take one week of unpaid paternity leave immediately after the
birth or adoption of a child, in conjunction with any leave
taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time and
part-time employees will receive up to 52 weeks as unpaid
parental leave. This leave is to be taken in the first 52 weeks
after the birth of a child or the placement of an adopted child.
This clause should be read in conjunction with the Maternity
Leave provisions of the Public Service and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave in

connection with the birth or adoption of a child,
in accordance with this clause.

(ii) Parental leave only applies to part-time or full
time employees. Temporary full-time or part-
time employees on fixed term contracts are
only eligible for parental leave for the dura-
tion of their fixed term contract of
employment.

(iii) For female employees parental leave may, at
the employee’s discretion, commence prior to
6 weeks before the expected date of birth of
the child.

(iv) The minimum period of absence on maternity
leave shall commence six weeks before the
expected date of birth and end six weeks after
the day on which the birth has taken place,
however an employee may apply to the Chief
Executive to vary this period provided her
application is supported by a certificate from
a registered medical practitioner indicating that
the employee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the certifica-

tion and notice requirements to be entitled to
parental leave, unless these requirements are
waived by the employer.

(ii) Any entitlement to parental leave is reduced
by any amount of parental leave taken by the
employee’s spouse in relation to the same
child. Parental leave is not to be taken simul-
taneously by both parents, except during one
week of paternity leave taken immediately af-
ter the birth or adoption of a child.

(c) Notice requirements
An employee is to give the employer at least 10 weeks
written notice of the intention to take parental leave
other than for the purposes of adoption and of the
expected duration of the leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical practi-
tioner illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the
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employee make it inadvisable for the employee to
continue her present work, she may be transferred to
a safe job, at the rate and on the conditions attached
to that job or at the employee’s substantive level,
whichever is the higher, until the employee com-
mences parental leave.

(e) Variation and/or cancellation of parental leave pe-
riod

(i) The period of parental leave may be length-
ened or shortened by agreement between the
employer and the employee, provided that the
amount of leave does not exceed the maximum
allowed.

(ii) The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

(iii) Parental leave applied for, but not commenced,
by an employee for any reason is cancelled.
Reasons for cancellation include, but are not
limited to—

(aa) where a pregnancy terminates, other
than by the birth of a living child;

(bb) or where a planned adoption or place-
ment of a child does not proceed.

(iv) An employee must notify the employer of any
change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee termi-

nates after 28 weeks, other than by the birth of
a living child, and the employee is not on pa-
rental leave, she is entitled to sick leave in
accordance with Award entitlements.

(ii) An employee who suffers any illness or in-
jury related to her pregnancy and/or the birth
whilst on parental leave cannot utilise sick
leave entitlements.

(iii) An employee may utilise sick leave entitle-
ments in accordance with subclause 16(3) Sick
Leave of this Agreement when not on paren-
tal leave.

(g) Special adoption leave
An employee is entitled to special unpaid adoption
leave of up to 2 days to attend any compulsory inter-
views, examinations or the like which are required
by the adoption procedure.

(h) Effect of parental leave on leave entitlements and
employment

(i) Any absence on parental leave will not break
the continuity of service.

(ii) However, absence on parental leave will not
be taken into account for the purpose of salary
increment progression. Paid leave entitlements
such as annual leave, long service leave and
public holidays will not accrue during any
period of parental leave.

(iii) An employee may, instead of or in conjunc-
tion with parental leave, take annual leave or
long service leave entitlements to which he or
she is entitled.
An employee proceeding on parental leave
may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period referred to
in paragraph (a) of this clause. The periods of
leave referred to in placitums (aa) and (bb) of
this subclause which are utilised, shall be paid
leave.

(i) Replacement employees
(i) Before the employer engages a replacement

employee (including a temporarily promoted
or transferred employee) the employer must
inform that person of the temporary nature of
the employment, and of the rights of the per-
son on parental leave who is being replaced.

(ii) The employer does not have to engage a re-
placement employee if one is not required.

(j) Return to work after parental leave
(i) An employee must confirm to the employer

an intention of returning to work prior to re-
commencing work.

(ii) An employee returning to work from parental
leave is entitled to the position held immedi-
ately before beginning parental leave. Where
the employee was transferred to a safe job, the
employee is entitled to return to the position
occupied immediately prior to transfer.

(iii) Where the position no longer exists, the em-
ployee is entitled to the same classification and
pay to that of the employee’s former position,
and for which the employee is qualified and
capable of performing

(iv) Where immediately before commencing pa-
rental leave, an employee was acting in a
higher position, or performing additional du-
ties on a temporary basis, this subclause only
applies in respect of the position held by the
employee immediately before taking the act-
ing or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her em-

ployment at any time during a period of
parental leave, by giving the employer the ap-
propriate period of notice detailed in the
relevant award.

(ii) The employer must not terminate an employee
or transfer them from their existing position
on the grounds of the employee’s parental
leave application and/or absence on parental
leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 Janu-

ary 1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classifica-

tion for a period of 20 consecutive working days or more,
inclusive of public holidays, shall be paid at the salary appli-
cable to the higher level proportionate to the level of duties
and responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the of-
ficer was in receipt of the additional payment for a continuous
period of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.
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22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may de-

duct the amount of overpayment over the same length of time
that the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of over payments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and Condi-
tions Award 1989 and Clause 42.—Travelling Allowance of
the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
shall include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry clean-
ing expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with pro-
visions of subclause 16(3) Sick Leave of this Agreement, and
the employee continues to incur accommodation, meal and
incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters shall not be re-
imbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal

period shall be, on the production of receipts, for each meal
necessarily purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory de-

partmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and con-
sultation may vary at each workplace depending on individual
circumstances. The college shall establish its own structure
and processes.

(2) Employees shall be involved in broadly based representa-
tive consultative committees with structure and functions
determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is account-
able to Government, through legislation, for the operation of
its business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consulta-
tive committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as fol-
lows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
(Inc) or other representative of the employer and the Union or
other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable con-
cern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES
LEVEL Column A— Column B— Column C— New Column D— New Column E— New

Current Annual Leave Loading Date of Fortnightly Annual Salary as at Fortnightly Annual Salary Fortnightly
Salary Rates Effective Registration 2.0% Rate Jan 1, 1999 Rate as at Jan 1, 2000 Rate

Jan 1, 1998 2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06
LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07
LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67
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SCHEDULE A—SALARIES—continued
LEVEL Column A— Column B— Column C— New Column D— New Column E— New

Current Annual Leave Loading Date of Fortnightly Annual Salary as at Fortnightly Annual Salary Fortnightly
Salary Rates Effective Registration 2.0% Rate Jan 1, 1999 Rate as at Jan 1, 2000 Rate

Jan 1, 1998 2.5% 2.5%
LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35
LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26
LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36
LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09
LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45
LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67
OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a fur-
ther 2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submit-
ted to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this Agree-
ment.

Signatories
Signed for and on behalf of the Karratha College by

P. SMITH 14.1.98
______________________      Date    _____________
Employer—
Dr Peter Smith, Managing Director of
Karratha College

Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by

D. ROBINSON 19.1.98
_______________________      Date    _____________
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims

Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance

MIDLAND COLLEGE OF TAFE PUBLIC SERVICE
AND GOVERNMENT OFFICERS’ ENTERPRISE

AGREEMENT 1998.
No. PSAAG 9 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Midland College of TAFE

and

Civil Service Association of Western Australia (Inc.).

No. PSAAG 9 of 1998.

Midland College of TAFE Public Service and Government
Officers’ Enterprise Agreement 1998.

21 January 1998.

Order.
HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
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Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Midland College of TAFE Public Service
and Government Officers’ Enterprise Agreement 1998 as
stamped by the Registrar on 19 January 1998 be regis-
tered as an industrial agreement on and from 20 January
1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the Midland College of TAFE

Public Service and Government Officers’ Enterprise Agree-
ment 1998 and shall replace the Western Australian Department
of Training Public Service and Government Officers’ Enter-
prise Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements
Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance
Consultation and Industrial Dispute Provisions
24. Consultation
25. Dispute Resolution Procedure
Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the

Midland College of TAFE. This Agreement shall also apply to
Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the Midland College

of TAFE, and the Civil Service Association of Western Aus-
tralia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 90 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7. —TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its re-
newal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Engineering Trades Employees Industrial Agreement
1998

(2) If agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in con-

junction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to;

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational Edu-
cation and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
(2) The SBU comprises representatives from the College

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the Midland College of TAFE Public Serv-
ice and Government Officers’ Enterprise Agreement 1998.
“Chief Executive”: means the Managing Director of Mid-
land College of TAFE appointed pursuant to section 46
of the Vocational Education and Training Act 1996 and
under part 3 of the Public Sector Management Act 1994.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“College”: shall mean the Midland College of TAFE.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.
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“Employer”: means the Midland College of TAFE.
“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.
“Full-Time”: A full-time officer is employed to work 37½
ordinary hours per week.
“Government”: shall mean the Government of Western
Australia.
“GOSAC Award”: shall mean the Government Officers
Salaries, Allowances and Conditions Award 1989.
“Minister”: is the Minister of the Crown who is responsi-
ble for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.
“Managing Director”: means the Managing Director of
Midland College of TAFE appointed pursuant to section
46 of the Vocational Education and Training Act 1996
and a Chief Executive under part 3 of the Public Sector
Management Act 1994.
“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.
“PSA Award” : shall mean the Public Service Award 1992.
“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.
“Union”: shall mean the Civil Service Association of
Western Australia (Inc).
“WADOT”: is the Western Australian Department of
Training.
“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Serv-
ice and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment condi-
tions contained in this Agreement, plus the annualised value
of annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the commence-
ment of the first pay period on or after 1 January 1999, subject
to achievement of the 31 December 1998 target/s in the Pro-
ductivity Improvement Plan.

(7) The rates in Column E shall be paid from the commence-
ment of the first pay period on or after 1 January 2000, subject
to achievement of the 31 December 1999 target/s in the Pro-
ductivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30o South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Execu-
tive may approve further paid leave in exceptional
circumstances should an officer have exhausted all sick leave
entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employees’ sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.
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(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings:
“Adoption”: is the placement (including any initial tempo-

rary placement with a view to a permanent placement) of a
child who is less than 5 years of age, who is not the natural or

step-child of the employee or employee’s spouse and who has
not lived with the employee for longer than 6 months.

“Adoption leave”: Unpaid parental leave taken by either
parent in connection with the adoption or placement of a child
under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a certifi-

cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(2) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(3) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee
must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—
• a statement from an adoption agency or other appro-

priate body of the placement of the child for adoption
purposes; or

• presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee or
employee’s spouse or who is placed with an employee or em-
ployee’s spouse with a view to permanent adoption. This does
not include a child or step-child of the employee or employ-
ee’s spouse who has previously lived with the employee for a
period of 6 months or more.

“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child of the
employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a female
employee in connection with her pregnancy, and the subse-
quent birth of a child.

 “Parental leave”: Any period of up to 12 months of mater-
nity leave, paternity leave and/or adoption leave taken in
connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12 months
which is taken by a male employee in connection with the
birth or adoption of a child. Such an employee is permitted to
take one week of unpaid paternity leave immediately after the
birth or adoption of a child, in conjunction with any leave
taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time and
part-time employees will receive up to 52 weeks as unpaid
parental leave. This leave is to be taken in the first 52 weeks
after the birth of a child or the placement of an adopted child.
This clause should be read in conjunction with the Maternity
Leave provisions of the Public Service and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave in con-

nection with the birth or adoption of a child,
in accordance with this clause.

(ii) Parental leave only applies to part-time or full-
time employees. Temporary full-time or
part-time employees on fixed term contracts
are only eligible for parental leave for the du-
ration of their fixed term contract of
employment.

(iii) For female employees parental leave may, at
the employee’s discretion, commence prior to
6 weeks before the expected date of birth of
the child.

(iv) The minimum period of absence on maternity
leave shall commence six weeks before the
expected date of birth and end six weeks after
the day on which the birth has taken place,
however an employee may apply to the Chief
Executive to vary this period provided her
application is supported by a certificate from
a registered medical practitioner indicating that
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the employee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the certifica-

tion and notice requirements to be entitled to
parental leave, unless these requirements are
waived by the employer.

(ii) Any entitlement to parental leave is reduced
by any amount of parental leave taken by the
employee’s spouse in relation to the same
child. Parental leave is not to be taken simul-
taneously by both parents, except during one
week of paternity leave taken immediately af-
ter the birth or adoption of a child.

(c) Notice requirements
An employee is to give the employer at least 10 weeks
written notice of the intention to take parental leave
other than for the purposes of adoption and of the
expected duration of the leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical practi-
tioner illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue her present work, she may be transferred to
a safe job, at the rate and on the conditions attached
to that job or at the employee’s substantive level,
whichever is the higher, until the employee com-
mences parental leave.

(e) Variation and/or cancellation of parental leave pe-
riod

(i) The period of parental leave may be length-
ened or shortened by agreement between the
employer and the employee, provided that the
amount of leave does not exceed the maximum
allowed.

(ii) The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

(iii) Parental leave applied for, but not commenced,
by an employee for any reason is cancelled.
Reasons for cancellation include, but are not
limited to—

(aa) where a pregnancy terminates, other
than by the birth of a living child;

(bb) or where a planned adoption or place-
ment of a child does not proceed.

(iv) An employee must notify the employer of any
change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee termi-

nates after 28 weeks, other than by the birth of
a living child, and the employee is not on pa-
rental leave, she is entitled to sick leave in
accordance with Award entitlements.

(ii) An employee who suffers any illness or in-
jury related to her pregnancy and/or the birth
whilst on parental leave cannot utilise sick
leave entitlements.

 (iii) An employee may utilise sick leave entitle-
ments in accordance with subclause 16(3) Sick
Leave of this Agreement when not on paren-
tal leave.

(g) Special adoption leave
An employee is entitled to special unpaid adoption
leave of up to 2 days to attend any compulsory inter-
views, examinations or the like which are required
by the adoption procedure.

(h) Effect of parental leave on leave entitlements and
employment

(i) Any absence on parental leave will not break
the continuity of service.

(ii) However, absence on parental leave will not
be taken into account for the purpose of salary

increment progression. Paid leave entitlements
such as annual leave, long service leave and
public holidays will not accrue during any
period of parental leave.

(iii) An employee may, instead of or in conjunc-
tion with parental leave, take annual leave or
long service leave entitlements to which he or
she is entitled.
An employee proceeding on parental leave
may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period referred to
in subclause (a) of this clause. The periods of
leave referred to in placitums (aa) and (bb) of
this subclause which are utilised, shall be paid
leave.

(i) Replacement employees
(i) Before the employer engages a replacement

employee (including a temporarily promoted
or transferred employee) the employer must
inform that person of the temporary nature of
the employment, and of the rights of the per-
son on parental leave who is being replaced.

(ii) The employer does not have to engage a re-
placement employee if one is not required.

(j) Return to work after parental leave
(i) An employee must confirm to the employer

an intention of returning to work prior to
re-commencing work.

(ii) An employee returning to work from parental
leave is entitled to the position held immedi-
ately before beginning parental leave. Where
the employee was transferred to a safe job, the
employee is entitled to return to the position
occupied immediately prior to transfer.

(iii) Where the position no longer exists, the em-
ployee is entitled to the same classification and
pay to that of the employee’s former position,
and for which the employee is qualified and
capable of performing.

(iv) Where immediately before commencing pa-
rental leave, an employee was acting in a
higher position, or performing additional du-
ties on a temporary basis, this subclause only
applies in respect of the position held by the
employee immediately before taking the act-
ing or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her em-

ployment at any time during a period of
parental leave, by giving the employer the ap-
propriate period of notice detailed in the
relevant award.

(ii) The employer must not terminate an employee
or transfer them from their existing position
on the grounds of the employee’s parental
leave application and/or absence on parental
leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 Janu-

ary 1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.1264

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.—HIGHER DUTIES
(1) An officer who undertakes duties of a higher classifica-

tion for a period of 20 consecutive working days or more,
inclusive of public holidays, shall be paid at the salary appli-
cable to the higher level proportionate to the level of duties
and responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the of-
ficer was in receipt of the additional payment for a continuous
period of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may de-

duct the amount of overpayment over the same length of time
that the over payments occurred, or up to 6 months, which-
ever period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of overpayments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and Condi-
tions Award 1989 and Clause 42.—Travelling Allowance of
the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
shall include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry clean-
ing expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for

the period of such illness is approved in accordance with pro-
visions of subclause 16(3) Sick Leave of this Agreement, and
the employee continues to incur accommodation, meal and
incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters shall not be re-
imbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal pe-
riod shall be, on the production of receipts, for each meal
necessarily purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory de-

partmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and con-
sultation may vary at each workplace depending on individual
circumstances. The college shall establish its own structure
and processes.

(2) Employees shall be involved in broadly based representa-
tive consultative committees with structure and functions
determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is account-
able to Government, through legislation, for the operation of
its business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consulta-
tive committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as fol-
lows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the em-
ployer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable con-
cern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES
LEVEL Column A— Column B— Column C— New Column D— New Column E— New

Current Annual Leave Loading Date of Fortnightly Annual Salary as at Fortnightly Annual Salary Fortnightly
Salary Rates Effective Registration 2.0% Rate Jan 1, 1999 Rate as at Jan 1, 2000 Rate

Jan 1, 1998 2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
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SCHEDULE A—SALARIES—continued
LEVEL Column A— Column B— Column C— New Column D— New Column E— New

Current Annual Leave Loading Date of Fortnightly Annual Salary as at Fortnightly Annual Salary Fortnightly
Salary Rates Effective Registration 2.0% Rate Jan 1, 1999 Rate as at Jan 1, 2000 Rate

Jan 1, 1998 2.5% 2.5%
LEVEL 1—continued
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06
LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07
LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67
LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35
LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26
LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36
LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09
LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45
LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67
OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a fur-
ther 2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submit-
ted to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this Agree-
ment.

Signatories
Signed for and on behalf of the Midland College of TAFE

by
______________________      Date    _____________
Employer—
Managing Director of
Midland College of TAFE

Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by

D. ROBINSON 19.1.98
______________________      Date    _____________
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions

Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance
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NORTH METROPOLITAN COLLEGE OF TAFE
PUBLIC SERVICE AND GOVERNMENT OFFICERS’

ENTERPRISE AGREEMENT 1998.
No. PSAAG 8 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

North Metropolitan College of TAFE
and

Civil Service Association of Western Australia (Inc.).
No. PSAAG 8 of 1998.

North Metropolitan College of TAFE Public Service and
Government Officers’ Enterprise Agreement 1998.

21 January 1998.
Order.

HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the North Metropolitan College of TAFE Public
Service and Government Officers’ Enterprise Agreement
1998 as stamped by the Registrar on 19 January 1998 be
registered as an industrial agreement on and from 20 Janu-
ary 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the North Metropolitan Col-

lege of TAFE Public Service and Government Officers’
Enterprise Agreement 1998 and shall replace the Western Aus-
tralian Department of Training Public Service and Government
Officers Enterprise Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements
Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance
Consultation and Industrial Dispute Provisions
 24. Consultation

25. Dispute Resolution Procedure
Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the North

Metropolitan College of TAFE. This Agreement shall also
apply to Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the North Metropoli-

tan College of TAFE, and the Civil Service Association of
Western Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 250 employ-

ees upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7. —TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its re-
newal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Engineering Trades Employees Industrial Agreement
1998

• North Metropolitan College Miscellaneous Workers’
Agreement 1997

(2) If agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in con-

junction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to;

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational Edu-
cation and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.
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12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
 (2) The SBU comprises representatives from the College

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the North Metropolitan College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 1998.
“Chief Executive”: means the Managing Director of North
Metropolitan College of TAFE appointed pursuant to sec-
tion 46 of the Vocational Education and Training Act 1996
and under part 3 of the Public Sector Management Act
1994.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“College”: shall mean the North Metropolitan College of
TAFE.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.
“Employer”: means the North Metropolitan College of
TAFE.
“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.
“Full-Time”: A full-time officer is employed to work 37½
ordinary hours per week.
“Government”: shall mean the Government of Western
Australia.
“GOSAC Award”: shall mean the Government Officers
Salaries, Allowances and Conditions Award 1989.
“Minister”: is the Minister of the Crown who is responsi-
ble for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.
“Managing Director”: means the Managing Director of
North Metropolitan College of TAFE appointed pursuant
to section 46 of the Vocational Education and Training
Act 1996 and a Chief Executive under part 3 of the Public
Sector Management Act 1994.
“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.
“PSA Award” : shall mean the Public Service Award 1992.
“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.
“Union”: shall mean the Civil Service Association of
Western Australia (Inc).
“WADOT”: is the Western Australian Department of
Training.
“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Serv-
ice and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment condi-
tions contained in this Agreement, plus the annualised value
of annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the commence-
ment of the first pay period on or after 1 January 1999, subject
to achievement of the 31 December 1998 target/s in the Pro-
ductivity Improvement Plan.

(7) The rates in Column E shall be paid from the commence-
ment of the first pay period on or after 1 January 2000, subject
to achievement of the 31 December 1999 target/s in the Pro-
ductivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30o South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Execu-
tive may approve further paid leave in exceptional
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circumstances should an officer have exhausted all sick leave
entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employees’ sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings:
“Adoption”: is the placement (including any initial tempo-

rary placement with a view to a permanent placement) of a
child who is less than 5 years of age, who is not the natural or
step-child of the employee or employee’s spouse and who has
not lived with the employee for longer than 6 months.

“Adoption leave”: Unpaid parental leave taken by either
parent in connection with the adoption or placement of a child
under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a certifi-

cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(2) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(3) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee
must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—
• a statement from an adoption agency or other appro-

priate body of the placement of the child for adoption
purposes; or

• presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee or
employee’s spouse or who is placed with an employee or em-
ployee’s spouse with a view to permanent adoption. This does
not include a child or step-child of the employee or employ-
ee’s spouse who has previously lived with the employee for a
period of 6 months or more.

“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child of the
employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a female
employee in connection with her pregnancy, and the subse-
quent birth of a child.

“Parental leave”: Any period of up to 12 months of mater-
nity leave, paternity leave and/or adoption leave taken in
connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12 months
which is taken by a male employee in connection with the
birth or adoption of a child. Such an employee is permitted to
take one week of unpaid paternity leave immediately after the
birth or adoption of a child, in conjunction with any leave
taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time and
part-time employees will receive up to 52 weeks as unpaid
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parental leave. This leave is to be taken in the first 52 weeks
after the birth of a child or the placement of an adopted child.
This clause should be read in conjunction with the Maternity
Leave provisions of the Public Service and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave in

connection with the birth or adoption of a child,
in accordance with this clause.

(ii) Parental leave only applies to part-time or full-
time employees. Temporary full-time or
part-time employees on fixed term contracts
are only eligible for parental leave for the du-
ration of their fixed term contract of
employment.

(iii) For female employees parental leave may, at
the employee’s discretion, commence prior to
6 weeks before the expected date of birth of
the child.

(iv) The minimum period of absence on maternity
leave shall commence six weeks before the
expected date of birth and end six weeks after
the day on which the birth has taken place,
however an employee may apply to the Chief
Executive to vary this period provided her
application is supported by a certificate from
a registered medical practitioner indicating that
the employee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the certifica-

tion and notice requirements to be entitled to
parental leave, unless these requirements are
waived by the employer.

(ii) Any entitlement to parental leave is reduced
by any amount of parental leave taken by the
employee’s spouse in relation to the same
child. Parental leave is not to be taken simul-
taneously by both parents, except during one
week of paternity leave taken immediately af-
ter the birth or adoption of a child.

(c) Notice requirements
An employee is to give the employer at least 10 weeks
written notice of the intention to take parental leave
other than for the purposes of adoption and of the
expected duration of the leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical practi-
tioner illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue her present work, she may be transferred to
a safe job, at the rate and on the conditions attached
to that job or at the employee’s substantive level,
whichever is the higher, until the employee com-
mences parental leave.

(e) Variation and/or cancellation of parental leave pe-
riod

(i) The period of parental leave may be length-
ened or shortened by agreement between the
employer and the employee, provided that the
amount of leave does not exceed the maximum
allowed.

(ii) The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

(iii) Parental leave applied for, but not commenced,
by an employee for any reason is cancelled.
Reasons for cancellation include, but are not
limited to—

(aa) where a pregnancy terminates, other
than by the birth of a living child;

(bb) or where a planned adoption or place-
ment of a child does not proceed.

(iv) An employee must notify the employer of any
change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee termi-

nates after 28 weeks, other than by the birth of
a living child, and the employee is not on pa-
rental leave, she is entitled to sick leave in
accordance with Award entitlements.

(ii) An employee who suffers any illness or in-
jury related to her pregnancy and/or the birth
whilst on parental leave cannot utilise sick
leave entitlements.

 (iii) An employee may utilise sick leave entitle-
ments in accordance with subclause 16(3) Sick
Leave of this Agreement when not on paren-
tal leave.

(g) Special adoption leave
An employee is entitled to special unpaid adoption
leave of up to 2 days to attend any compulsory inter-
views, examinations or the like which are required
by the adoption procedure.

(h) Effect of parental leave on leave entitlements and
employment

(i) Any absence on parental leave will not break
the continuity of service.

(ii) However, absence on parental leave will not
be taken into account for the purpose of salary
increment progression. Paid leave entitlements
such as annual leave, long service leave and
public holidays will not accrue during any
period of parental leave.

(iii) An employee may, instead of or in conjunc-
tion with parental leave, take annual leave or
long service leave entitlements to which he or
she is entitled.
An employee proceeding on parental leave
may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period referred to
in subclause (a) of this clause. The periods of
leave referred to in placitums (aa) and (bb) of
this subclause which are utilised, shall be paid
leave.

(i) Replacement employees
(i) Before the employer engages a replacement

employee (including a temporarily promoted
or transferred employee) the employer must
inform that person of the temporary nature of
the employment, and of the rights of the per-
son on parental leave who is being replaced.

(ii) The employer does not have to engage a re-
placement employee if one is not required.

(j) Return to work after parental leave
(i) An employee must confirm to the employer

an intention of returning to work prior to
re-commencing work.

(ii) An employee returning to work from parental
leave is entitled to the position held immedi-
ately before beginning parental leave. Where
the employee was transferred to a safe job, the
employee is entitled to return to the position
occupied immediately prior to transfer.

(iii) Where the position no longer exists, the em-
ployee is entitled to the same classification and
pay to that of the employee’s former position,
and for which the employee is qualified and
capable of performing.

(iv) Where immediately before commencing pa-
rental leave, an employee was acting in a
higher position, or performing additional du-
ties on a temporary basis, this subclause only
applies in respect of the position held by the
employee immediately before taking the act-
ing or temporary position.
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(k) Termination of employment and parental leave
(i) An employee may terminate his or her em-

ployment at any time during a period of
parental leave, by giving the employer the ap-
propriate period of notice detailed in the
relevant award.

(ii) The employer must not terminate an employee
or transfer them from their existing position
on the grounds of the employee’s parental
leave application and/or absence on parental
leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 Janu-

ary 1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classifica-

tion for a period of 20 consecutive working days or more,
inclusive of public holidays, shall be paid at the salary appli-
cable to the higher level proportionate to the level of duties
and responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the of-
ficer was in receipt of the additional payment for a continuous
period of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may de-

duct the amount of overpayment over the same length of time
that the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of overpayments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and Condi-
tions Award 1989 and Clause 42.—Travelling Allowance of
the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
shall include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry clean-
ing expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with pro-
visions of subclause 16(3) Sick Leave of this Agreement, and
the employee continues to incur accommodation, meal and
incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters shall not be re-
imbursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal pe-
riod shall be, on the production of receipts, for each meal
necessarily purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS

(1) The parties acknowledge the need for a satisfactory de-
partmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and con-
sultation may vary at each workplace depending on individual
circumstances. The college shall establish its own structure
and processes.

(2) Employees shall be involved in broadly based representa-
tive consultative committees with structure and functions
determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is account-
able to Government, through legislation, for the operation of
its business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consulta-
tive committees.

25.—DISPUTE RESOLUTION PROCEDURE

(1) In the event of a dispute arising in the workplace the
procedure to be followed to resolve the matter will be as fol-
lows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the em-
ployer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable con-
cern about an imminent risk to his or her health and safety.
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ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES

LEVEL Column A Column B Column C New Column D New Column E New
Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06

LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05

LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07

LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35

LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26

LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36

LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09

LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45

LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15
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SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a fur-
ther 2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submit-
ted to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this
Agreement.
Signatories
Signed for and on behalf of the North Metropolitan College
of TAFE by
K. WHITE Date 16.1.98
Employer—
Ms Kath White, Managing Director of
North Metropolitan College of TAFE

Signed for and on behalf of the Civil Service
Association of Western Australia (Inc) by
D. ROBINSON Date 19.1.98
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance

OFFICE OF ENERGY’S ENTERPRISE
AGREEMENT 1998.

No. PSA AG 1 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Coordinator of Energy.

No. PSA AG 1 of 1998.

Office of Energy’s Enterprise Agreement—1998.

27 February 1998.
Order.

HAVING heard Ms J van den Herik on behalf of the Civil
Service Association of Western Australia Incorporated and Mr
P Connoll and with him Mr G Gilbert on behalf of the
Coordinator of Energy, now therefore, I the undersigned,
pursuant to the powers conferred under the Industrial Relations
Act, 1979 do hereby order —

1. THAT the terms of the following schedule, to be
known as the “Office of Energy’s Enterprise Agree-
ment—1998” shall be registered with effect on and
from the 3rd day of February 1998.

2. THAT the Office of Energy’s Enterprise Agree-
ment—1998 shall replace the Office of Energy’s
Enterprise Agreement—1996 with effect on and from
the 3rd day of February 1998.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

1.—TITLE
This Enterprise Agreement shall be known as the “Office of

Energy’s Enterprise Agreement—1998” and shall replace the
“Office of Energy Enterprise Agreement—1996”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Employees Covered By This Agreement
5. Definitions
6. Scope Of Agreement
7. Date And Period Of Operation And Review
8. Relationship To Parent Award
9. No Further Claimss  Pageref _Toc405257916 2

10. The Single Bargaining Unit
11. Objectives And Principles
12. Continuous Improvement
13. Enterprise Bargaining Payments
14. Training And Development
15. Salaries
16. Dispute Settlement Procedure
17. Consultative Mechanism
18. Variations Of Award Provisions
19. Sick Leave
20. Long Service Leave
21. Parental Leave

Schedule A—Salaries Payable Under This Agree-
ment
Schedule B—Productivity Improvement Plann

3.—PARTIES BOUND
The Office of Energy Enterprise Agreement 1998 (“the

Agreement”) shall be binding upon the Chief Executive Officer
of the Office of Energy (“the employer”), and the Civil Service
Association of Western Australia Inc (“the Union”).

4.—EMPLOYEES COVERED BY THIS AGREEMENT
As at 2 February 1998 the number of employment positions

subject to this Agreement totalled 80 and the current number
of employees was approximately 80.
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5.—DEFINITIONS
For the purposes of this agreement—

(1) “Chief Executive Officer”—means the Coordinator
of Energy.

(2) “Employee”—means each person employed in the
Office of Energy on a permanent, limited term con-
tract or casual basis under the Public Sector
Management Act (with the exception of the Chief
Executive Officer) is for the purpose of this Agree-
ment an employee.

(3) “Employer”—means the Coordinator of Energy (and
successors according to law).

(4) “Office of Energy”—means the organisation provid-
ing the integrated services of the Office of Energy,
with current locations at the 5th Floor SGIO Atrium,
168 St Georges Terrace and at 20 Southport Street
Leederville and country locations at Collie,
Kalgoorlie, Geraldton and Karratha.

(5) “Union”—means the Community and Public Sector
Union/Civil Service Association of Western Australia
Inc.

(6) “WAIRC”—means the Western Australian Industrial
Relations Commission.

(7) “OOE”—means the Office of Energy.

6.—SCOPE OF AGREEMENT
This Agreement shall apply to all persons who are members

of or elegible to be members of the Union and who are
employed by the employer to work in the Office of Energy.

7.—DATE AND PERIOD OF OPERATION AND
REVIEW

(1) This Agreement shall operate on and from the first pay
period after 3 February 1998 and shall remain in force for a
period of twenty four (24) months.

(2) The parties will review this Agreement no later than
twenty one (21) months after commencement of this Agree-
ment to commence negotiations for a new agreement.

(3) The pay increase achieved as a result of this Agreement
will remain and form the new base pay rates for future agree-
ments, or continue to apply in the absence of a further
agreement subject to the continuation of the conditions of this
Agreement.

(4) The Agreement including the pay rates will continue in
force after the expiry of the initial twenty four (24) month
term of the Agreement until such time as any of the parties
withdraws from the Agreement by notification in writing to
the other party and to the WAIRC or a new agreement be-
tween the parties shall come into force.

8.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Public

Service Award 1992 and any General Orders which apply to
the parties bound by this Agreement. In the case of any
inconsistencies, this Agreement shall have precedence to the
extent of the inconsistencies.

9.—NO FURTHER CLAIMS
(1) The parties to this Agreement undertake that for the du-

ration of the Agreement there shall be no additional salary
increases or other variation to conditions of employment sought
or granted except for those provided under the terms of this
Agreement.

(2) However, the parties are committed to continuing to de-
velop performance indicators and productivity measures during
the life of this Agreement to encourage future productivity
improvements beyond those currently identified in this Agree-
ment with a view to their incorporation in such further
agreements as may be agreed by the parties.

10.—THE SINGLE BARGAINING UNIT
(1) In order to achieve this Agreement the parties agreed to

form a Single Bargaining Unit, comprising the management
and employees of the Office of Energy and CSA representa-
tives.

(2) The processes established in arriving at this Agreement
involved regular consultative meetings between the Union,
Employer and Employee representatives.

(3) The Single Bargaining Unit has reached agreement on
the terms of this Agreement.

(4) All CSA members were balloted for endorsement of the
Agreement. A majority of those CSA members have endorsed
the Agreement.

11.—OBJECTIVES AND PRINCIPLES
(1) The parties to this Agreement are committed to continu-

ing to achieve the major objective of the Office of Energy,
which is—

To provide advice and information, regulate, encourage
competition and otherwise promote for Western Austral-
ians—

• reliable and lower cost energy supply;
• more efficient energy use and the viable use of re-

newable energy;
• community safety and protection with respect to gas

and electricity; and
• improved value from energy businesses and related

community services.
(2) To achieve that mission the parties agreed to pursue the

following supporting objectives within the Office of Energy—
(a) Use best management and operating practices to im-

plement continuous improvement in the activities of
the Office of Energy.

(b) Build on the commitment and talents of the employ-
ees to develop a work environment which values and
rewards initiative, effort and excellence.

(c) Develop employer/employee liaison arrangements to
allow the mutual exchange of ideas and information
to improve the management of the Office of Energy.

(d) Train and develop staff.
(e) Develop a culture of teamwork which includes ef-

fective leadership at all levels of the Office of Energy.
(f) Seek and apply appropriate up-to-date technology to

enhance the delivery of services to customers of the
Office of Energy.

(g) Implement effective human resource practices meet-
ing the needs of the organisation while respecting
the needs and rights of the individual employee.

12.—CONTINUOUS IMPROVEMENT
(1) The Office of Energy will continually strive to improve

its processes and performance. Enterprise Bargaining will as-
sist by—

(a) Achieving pay increases for our employees based
on shared productivity improvement.

(b) Improving the quality of working life for all employ-
ees of the Office of Energy.

(c) Facilitating an efficient improvement process by en-
couraging all employees and management to identify
and deal with real productivity barriers in a
participative manner.

(d) Achieving continuous improvement of all processes
to achieve improved quality, technology, work or-
ganisation, client service, delivery, timeliness, safety
and training, and reduced cost.

(e) Ensuring all employees are supported by their re-
spective supervisors, contributing ideas for
improvement of opportunities and assisting with their
implementation and overcoming barriers to improve-
ments.

(f) Encouraging and facilitating teamwork and team per-
formance with effective leadership at all levels.

(g) Employees having a strong focus on satisfying in-
ternal and external client requirements.

(h) Employees cooperating with each other and other
work teams.

(i) Improving existing consultative processes.
(j) Developing the skills of employees through the pro-

vision of appropriate training.
(2) Work Practices
The parties are committed to constantly reviewing and evalu-

ating work practices to improve productivity and efficiency in
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the workplace and to this end emphasis will be placed on the
continuing development and application of performance indi-
cators to provide the Office of Energy with the opportunity to
evaluate the relevance and effectiveness of its activities.

(3) New Technology and Innovations
During the life of this agreement all parties are committed

to the implementation and continual development of innova-
tions to reduce operating costs, and to improve the productivity,
effectiveness and efficiency of the Office of Energy’s serv-
ices. The objective is to increase computer-based training to
improve the computer skill levels of the Office of Energy per-
sonnel and diversify further the use of computer applications.

(4) Safer Working Environment
Through the continual identification, correction and removal

of work situations which present a potential safety hazard, and
the training of employees in safe working procedures, the Of-
fice of Energy, through its employees, will strive to maintain a
safe workplace.

(5) Staff Flexibility
Because of the new and evolving nature of the Western Aus-

tralian energy industry and the demands placed upon the Office
of Energy in fulfilling its central role in achieving effective-
ness of the new arrangements for competitive energy supply
and the meeting of Government policy objectives, responsive-
ness and flexibility by staff is particularly valuable as a
contribution to Office productivity.

Accordingly, the employees agree to flexible working and
teaming, with full or partial secondments between work areas
at short notice, without close adherence to formal duty state-
ments and without requiring formal changes to these
statements. This will enhance the ability of the agency to de-
ploy resources quickly and appropriately on an as needed basis
and will avoid the delays and administrative costs of frequent
alteration to duty statements.

Staff also agree to a rostering system to ensure public access
to the office both in person and by telephone from 8.00am to
5.00pm Monday to Friday.

13.—ENTERPRISE BARGAINING PAYMENTS
(1) Productivity Improvement Plan
(a) The Productivity Improvement Plan in Schedule B—Pro-

ductivity Improvement Plan, of this Agreement outlines the
relevant Outcomes, Strategies and Productivity Measures to
be addressed during the life of this Agreement.

(b) The payment of 2% from the first pay period after the
registration of the agreement is in recognition of current and
continuing productivity improvements since the previous agree-
ment.

(c) The Chief Executive Officer will assess the performance of
the Office of Energy for remuneration purposes six (6) months
after the date of registration of this Agreement and eighteen (18)
months after the date of registration of this Agreement.

(i) The first assessment will be based on the work done
by the OOE Productivity Measurement Committee
in developing targets for inclusion in a OOE Pro-
ductivity Measurement Model Document. The
Productivity Measurement Model Document will
relate directly to the elements of the Productivity
Improvement Plan in Schedule B. The targets will
be approved by the OOE Productivity Measurement
Committee, the OOE Executive Committee and
DOPLAR. This will involve considerable work by
OOE staff in surveying clients and collecting base-
line data. Once baseline data has been analysed,
targets will be set for the next 12 month period. Suc-
cessful completion of this work, as assessed by the
Chief Executive Officer will result in the payment
of a 1.5% pay increase from the first pay period six
months after the registration of the agreement.

(ii) The second assessment will be based on the achieve-
ment of targets arising out of the the work completed
in the first six months of the agreement and included
in the OOE Productivity Measurement Model Docu-
ment. Subject to meeting set targets, a pay increase
of up to 3.5% will be payable from the first pay pe-
riod eighteen months after the registration of the
agreement.

(iii) In making the assessments, the Chief Executive Of-
ficer may appoint a management consultant and/or
consult with the Corporate Executive. Where targets
are not met due to circumstances beyond the control
of the parties to this Agreement, this will be taken
into account. Should the Chief Executive Officer be
of the view, following the assessment, that the level
of performance achieved is insufficient to justify
payment of the whole of the third salary increase
under this Agreement, the parties shall consider the
level of performance achieved and its implications
for the Office of Energy and renegotiate the third
increase, as to its quantum, timing or both, to reflect
the actual level of performance achieved.

(d) The parties agree that the measurement and monitoring
of productivity improvements provides critical feedback on
the performance of the Office of Energy to management, to
employees and other relevant stakeholders.

(2) Benefits to Government
(a) The objectives, strategies and performance indicators

developed in the Productivity Improvement Plan focus on the
outputs of the Office of Energy in meeting the needs of the
Government on behalf of the community.

(b) The outputs embodied in Schedule B —Productivity
Improvement Plan, of this Agreement flow from the revised
mission and objectives of the agency, as agreed with Govern-
ment. The initiatives are consistent with these objectives and
their achievement will therefore advance the aims of Govern-
ment in energy-related matters.

(c) The Productivity Improvement Plan focuses on Govern-
ment objectives and it is sufficiently demanding to enable both
productivity to be enhanced and reasonable targets to be
achieved. The meeting of targets based upon it will therefore
result in a higher level of output, further advancing Govern-
ment objectives, than would result without this focused
attention and the extra staff contribution.

(3) Labour Productivity Initiatives
(a) In order to meet the level of performance set, staff will

need to increase the effectiveness of their personal contribu-
tions to the output of the agency. The targets to be developed
in Schedule 4 are dependent on staff contributions through
more effective personal effort, greater attention to problem
solving and more focussed work priorities.

(b) The achievement of demanding targets will be substan-
tially a reflection of improved output, task management and
focus by the parties and it will be essential for employees to
enhance their skills and knowledge and work in previously
unfamiliar fields and on new topics. This will require, for ex-
ample, a willingness to undertake formal training, to network
and seek advice from mentors, and to “learn on the job”.

14.—TRAINING AND DEVELOPMENT
All employees with the Office of Energy will be provided

with the relevant training and development within the resources
available to the Office of Energy to enable them to carry out
the expanded and changed range of activities required as a
consequence of energy industry reforms and continuing im-
provement. All training will be documented and recorded in
the individual employee’s record of service.

15.—SALARIES
(1) An increase of 2% is payable from the first pay period

after registration of the agreement, as detailed in Schedule A—
Salaries Payable Under This Agreement, for all employees who
are party to this agreement in recognition of identified current
and continuing productivity improvements.

(2) A further increase of 1.5% as detailed in Schedule A—
Salaries Payable Under This Agreement , will be payable from
the first pay period six months after the registration of the
agreement, subject to the OOE Productivity Committee de-
veloping targets for inclusion in a OOE Productivity
Measurement Model Document following surveying of cus-
tomers and the analysis of results, and the establishment of
baselines.

(3) A further increase of up to 3.5% is payable from the first
pay period eighteen months after the registration of the agree-
ment, subject to the achievement of the targets set in the OOE
Productivity Measurement Model Document.
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(4) Where targets are not met due to circumstances beyond
the control of the parties to this Agreement, this will be taken
into account. Should the Chief Executive Officer be of the
view, following the assessment, that the level of performance
achieved is insufficient to justify payment of the whole of the
second and third salary increases under this Agreement, the
parties shall consider the level of performance achieved and
its implications for the Office of Energy and renegotiate the
second increase, as to its quantum, timing or both, to reflect
the actual level of performance achieved.

16.—DISPUTE SETTLEMENT PROCEDURE
Any question, dispute or difficulty not settled may be re-

ferred to the WAIRC provided that persons involved in the
question, dispute or difficulty shall confer among themselves
and make reasonable attempts to resolve questions, disputes
or difficulties beforehand.

(1) The OOE grievance resolution policy will be used in the
first instance to try and resolve the dispute.

(2) If the OOE grievance resolution policy does not resolve
the issue, the employee/s concerned and/or the CSA repre-
sentative shall discuss the matters with the immediate
supervisor. An employee may choose to be accompanied by a
CSA representative.

(3) If the matter is not resolved within five (5) working days
following the discussion in accordance with sub-clause (2)
hereof the matter may be referred by the employee/s concerned
and/or the CSA representative to the Chief Executive Officer
or their nominee for resolution.

(4) If the matter is not resolved within five (5) working days
of the notification of the dispute to the Chief Executive Of-
ficer it may be referred by either party to the WAIRC.

17.—CONSULTATIVE MECHANISM
(1) The parties are committed to working together to im-

prove the performance and working environment of the Office
of Energy.

(2) Consultation in the context of this Agreement is defined
as information sharing and discussion on matters relevant to
the operation of the Office of Energy. It is acknowledged by
the parties to this Agreement that decisions will continue to be
made by the Chief Executive Officer, who is responsible and
accountable to Government through statute, for the efficient
and effective operation of the Office of Energy.

(3) As part of this Agreement, the Chief Executive Officer
agrees, in consultation with the CPSU/CSA which is party to
this Agreement, to establish processes which will facilitate
employee involvement, where appropriate, on all matters re-
garding the attainment of the objectives of the Office of Energy.

18.—VARIATIONS OF AWARD PROVISIONS
Without limiting the statement of intent contained within

this agreement the parties agree to the conditions detailed within
Clauses 19.—Sick Leave, 20.—Long Service Leave and 21.—
Parental Leave of this Agreement.

19.—SICK LEAVE
(1) Notwithstanding subparagraph (1)(a) of Clause 22.—

Sick Leave) of the Public Service Award 1992 the Chief
Executive Officer shall credit each permanent officer with the
following sick leave credits, which shall be cumulative—

Sick Leave on full pay Officers employed
 under the Public
 Service Award

1992
On the day of initial appointment 45.00 hours
On completion of 6 months

continuous service 48.75 hours
On the completion of 12 months

continuous service 93.75 hours
On the completion of each further

period of 12 months continuous service 93.75 hours

(2) Medical Certificate
(a) An application for sick leave exceeding two (2) consecu-

tive working days shall be supported by the certificate of a
registered medical practitioner or, if appropriate, a registered
dentist.

(b) The amount of sick leave granted without the production
of a medical certificate, including the illness of an immediate
family member, shall not exceed, in the aggregate, five (5)
working days in any one credit year.

(3) An employee, subject to having accrued sufficient cred-
its from a previous year, shall be entitled to take up to five (5)
days sick leave, per credit year, when an immediate family
member is ill. In such cases, an application for sick leave ex-
ceeding two (2) consecutive working days shall be supported
by the certificate of a registered medical practitioner or, if ap-
propriate, a registered dentist. An immediate family member
in this instance includes spouse, defacto spouse, child or step-
child, parent, step parent, or a family member who lives with
the employee. Sick leave for the care of family members shall
be recorded as such on the application for sick leave.

(4) Where the Chief Executive Officer has reason to doubt
the existence of the illness or the reason for the absence, the
Chief Executive Officer may take steps to resolve the matter.

(5) Where an employee is ill during a period of annual leave
and produces medical evidence to the satisfaction of the Chief
Executive Officer that as a result of the illness the employee
was confined to his/her place of residence or a hospital for a
period of at least seven (7) consecutive calendar days, the Chief
Executive Officer may grant sick leave for the period during
which the employee was so confined and reinstate annual leave
equivalent to the period of confinement. Proportionate arrange-
ments apply to part time staff.

(6) Where an employee is ill during a period of long service
leave and produces medical evidence to the satisfaction of the
Chief Executive Officer that as a result of illness the employee
was confined to his/her place of residence or a hospital for a
period of at least fourteen (14) consecutive calendar days, the
Chief Executive Officer may grant sick leave for the period
during which the employee was so confined and reinstate long
service leave equivalent to the period of confinement. Propor-
tionate arrangements apply to part time staff.

(7) No sick leave shall be granted with pay, if the illness has
been caused by the misconduct of the employee or in any case
of absence from duty without sufficient cause.

20.—LONG SERVICE LEAVE
Employees covered by this Agreement agree to the follow-

ing conditions associated with the taking of accrued long
service leave. The changes in conditions are designed for the
benefit of both management and the employee.

Except as specified below, all conditions relating to Long
Service leave in the parent Award remain unchanged. Employ-
ees covered by this Agreement may by agreement with the
Chief Executive Officer clear any accrued entitlement of long
service thus—

(1) Leave may be taken in periods as approved subject
to a minimum of one (1) week’s leave at any time.

(2) An employee may apply to receive payment for a
proportion of accrued long service leave rather than
take the leave as time off work. Approval for pay-
ment will be granted by the Chief Executive Officer,
based on the financial capacity of the Office to fund
the payment.

(3) Application to receive payment for long service leave
must be made in writing to the Chief Executive Of-
ficer.

21.—PARENTAL LEAVE
This clause shall apply in lieu of Clause 23.—Maternity

Leave of the Public Service Award 1992.
(1) Definition

(a) “Employee” includes full time, part time, permanent
and fixed term contract employees.

(b) “Replacement Employee” is an employee specifically
engaged to replace an employee proceeding on pa-
rental leave.

(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to fifty two

(52) weeks unpaid parental leave in respect of the
birth of a child to the employee or the employee’s
spouse/partner.
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(b) Where the employee applying for the leave is the
spouse/partner of a pregnant person, one (1) week’s
unpaid parental leave may be taken at the birth of
the child.

(c) Subject to paragraph (b) of this subclause where both
the spouse/partner and the pregnant person are em-
ployed by the Office of Energy the parental leave of
the spouse/partner shall not be taken concurrently
except under special circumstances as approved by
the Chief Executive Officer.

(d) An employee adopting a child under the age of five
(5) years shall be entitled to three (3) weeks parental
leave at the placement of the child and a further pe-
riod of parental leave up to a maximum of fifty two
(52) weeks. Where both the employee and the em-
ployee’s spouse/partner are employees of the Office
of Energy, the three (3) week leave period may, with
the approval of the Chief Executive Officer, be taken
concurrently.

(e) An employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the employee to
attend interviews or examination required for the
adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to
one (1) additional days leave. The employee may
take any paid leave entitlement, excluding sick leave,
in lieu of this leave.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may, prior

to commencing that leave, elect to utilise any ac-
crued annual leave or accrued long service leave for
the whole or part of the period of parental leave or
extend the period of parental leave with such leave.

(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the Chief Executive Officer’s approval.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid award absences except
where otherwise provided for in this clause.

(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee
shall be entitled to such period of paid sick leave, to
the extent that the employee has accrued sick leave
credits, or unpaid leave for a total period certified as
necessary by a registered medical practitioner up to
a total of fifty two (52) weeks unless a greater pe-
riod is approved by the Chief Executive Officer.

(e) Where a pregnant employee not on parental leave
suffers illness related to the employee’s pregnancy
or is required to undergo a pregnancy related medi-
cal procedure the employee may take any paid sick
leave to which the employee is entitled, accrued an-
nual leave or accrued long service leave, or such
further unpaid leave for a total period certified as
necessary by a registered medical practitioner.

(4) Notice and Variation
(a) The employee shall give not less than four (4) weeks

notice in writing to the Chief Executive Officer of
the date the employee proposes to commence paren-
tal leave stating the period of leave to be taken and
the component entitlements proposed to comprise
such leave.

(b ) A pregnant employee shall proceed on parental leave
not less than six (6) weeks before the expected date
of birth and will remain on maternity leave for a
minimum of twelve (12) weeks unless supported by
a medical clearance from a registered medical prac-
titioner.

(c) An employee seeking to adopt a child shall not be in
breach of paragraph(a) of this subclause as a conse-
quence of failure to give the stipulated period of
notice, if such failure is due to the requirement of
the adoption agency to accept earlier or later place-
ment of a child, or other compelling circumstances.

(d) An employee proceeding on parental leave may elect
to take a shorter period of parental leave than the
maximum fifty two (52) weeks and may at any time

during that period of leave elect to reduce or extend
the period, of parental leave, subject to the maxi-
mum of fifty two (52) weeks, stated in the original
application provided four (4) weeks written notice is
provided.

(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards in relation to pregnancy are connected with
the present duties assigned to the pregnant employee
make it inadvisable for the employee to continue in
her present duties, the duties shall be modified or
the employee may be transferred to a safe position
of the same classification until the commencement
of parental leave.

(b) If the transfer to a safe position is not practicable,
the employee shall take parental leave for such pe-
riod as is certified necessary by a registered medical
practitioner subject to the maximum period of pa-
rental leave not exceeding 52 weeks.

(6) Replacement Employee
Prior to engaging a replacement employee to perform the

present duties of an employee taking or to take parental leave,
the employer shall inform that person of the temporary nature
of the employment and the entitlements relating to return to
present duties of the employee on parental leave.

(7) Return to Work
(a) An employee shall confirm the intention to return to

work and resumption of previously present duties
by notice in writing to the Chief Executive Officer
not less than four (4) weeks prior to the expiration of
the period of parental leave.

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to subclause5 of this clause the employee
is entitled to return to the position occupied immedi-
ately prior to the transfer.

(c) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition of the same classification level with duties
similar to that of the abolished position.

(d) An employee may, with the approval of the Chief
Executive Officer, return on a part-time basis to the
same position occupied prior to the commencement
of leave or to a different position at the same classi-
fication level on a part-time basis in accordance with
the Part-Time provisions of the parent Award.

(e) An employee who has returned on a part-time basis
may revert to full time employment at the same clas-
sification level within two (2) years of the
recommencement of work on the giving of notice in
writing to the Chief Executive Officer at least four
(4) weeks prior to such reversion.

(8) Effect of Leave on Employment Contract
(a) Fixed Term Contract

An employee employed for a fixed term contract shall
have the same entitlement to parental leave, however
the period of leave granted and rights of return to work
shall not extend beyond the term of that contract.

(b) Continuous Service
Absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant award or this agree-
ment.

(c) Termination of Employment
An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the parent Award.
An employer shall not terminate the employment of
an employee on the grounds of the employee’s ap-
plication for parental leave, or absence on parental
leave, but otherwise the rights of the employer in
relation to termination of employment are not af-
fected.
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SCHEDULE A—SALARIES PAYABLE UNDER THIS AGREEMENT
On development of On Achievement of

On Registration Performance Targets— Performance Targets—
6 months after registration 18 months after registration

Annual Fortnightly Annual Fortnightly Annual Fortnightly
rate rate rate rate rate rate

LEVEL 1—U/17 YRS 11994 459.85 12174 466.74 12600 483.08
17 YRS 14018 537.41 14228 545.47 14726 564.56
18 YRS 16350 626.86 16595 636.26 17176 658.53
19 YRS 18926 725.62 19210 736.50 19882 762.28
20 YRS 21254 814.85 21573 827.07 22328 856.02
21 YRS/1ST YR 23348 895.12 23698 908.55 24527 940.35
22 YRS/2ND YR 24067 922.69 24428 936.53 25283 969.31
23 YRS/3RD YR 24785 950.22 25157 964.48 26037 998.23
24 YRS/4TH YR 25499 977.60 25881 992.26 26787 1026.99
25 YRS/5TH YR 26217 1005.13 26610 1020.21 27542 1055.91
26 YRS/6TH YR 26935 1032.66 27339 1048.15 28296 1084.83
27 YRS/7TH YR 27761 1064.33 28178 1080.29 29164 1118.10
28 YRS/8TH YR 28333 1086.24 28754 1102.53 29764 1141.12
29 YRS/9TH YR 29178 1118.64 29616 1135.42 30652 1175.16

LEVEL 2—1ST YR 30189 1157.41 30642 1174.78 31714 1215.89
2ND YR 30965 1187.16 31430 1204.96 32530 1247.14
3RD YR 31780 1218.41 32257 1236.69 33386 1279.97
4TH YR 32642 1251.44 33132 1270.21 34291 1314.67
5TH YR 33543 1285.99 34046 1305.28 35237 1350.96

LEVEL 3—1st YR 34782 1333.49 35304 1353.49 36539 1400.86
2nd YR 35747 1370.48 36283 1391.04 37553 1439.73
3rd YR 36742 1408.64 37294 1429.77 38599 1479.81
4th YR 37763 1447.80 38330 1469.52 39671 1520.95

LEVEL 4 1ST YR 39164 1501.51 39751 1524.03 41143 1577.38
2ND YR 40262 1543.59 40866 1566.74 42297 1621.58
3RD YR 41392 1586.90 42012 1610.70 43483 1667.07

LEVEL 5 1ST YR 43567 1670.30 44221 1695.36 45768 1754.69
2ND YR 45037 1726.68 45713 1752.58 47313 1813.92
3RD YR 46565 1785.26 47264 1812.03 48918 1875.46
4TH YR 48150 1846.03 48872 1873.72 50583 1939.30

LEVEL 6 1ST YR 50700 1943.76 51461 1972.92 53262 2041.97
2ND YR 52433 2010.21 53220 2040.36 55082 2111.77
3RD YR 54226 2078.97 55040 2110.16 56966 2184.01
4TH YR 56142 2152.39 56984 2184.68 58978 2261.14

LEVEL 7—1st YR 59078 2264.98 59965 2298.96 62063 2379.42
2nd YR 61110 2342.88 62027 2378.02 64198 2461.25
3rd YR 63321 2427.64 64270 2464.06 66520 2550.30

LEVEL 8 1ST YR 66914 2565.38 67918 2603.86 70295 2695.00
2ND YR 69488 2664.05 70530 2704.01 72998 2798.65
3RD YR 72679 2786.40 73769 2828.19 76351 2927.18

LEVEL 9 1ST YR 76664 2939.20 77814 2983.29 80538 3087.70
2ND YR 79357 3042.45 80547 3088.08 83367 3196.17
3RD YR 82428 3160.18 83665 3207.59 86593 3319.85
CLASS 1 87072 3338.24 88378 3388.31 91472 3506.90
CLASS 2 91716 3516.29 93092 3569.03 96350 3693.95
CLASS 3 96358 3694.25 97804 3749.66 101227 3880.90
CLASS4 101002 3872.31 102517 3930.39 106106 4067.96

SCHEDULE B—OFFICE OF ENERGY PRODUCTIVITY IMPROVEMENT PLAN

OUTCOME STRATEGY PRODUCTIVITY MEASURE
Industry Development
Accurate and timely information on Produce booklets, brochures and % of people indicating that information

opportunities in the energy industry pamphlets. Promote availability of provides an overall insight into and
is available to potential investors. this information. Develop and run understanding of the energy industry

seminars. and related policies in WA.
Effective gas and electricity approvals Carry out gas and electricity approvals % of people indicating that the

process. process in an effective manner. information assists in their current or
Relevant and timely information, Provide relevant and timely information, future involvement/interests in the

advice and analysis is available to the advice and analysis to the Minister on energy industry.
Minister on competition promotion. competition promotion. Consult with % of applications for gas and electricity
Effective implementation of policy stakeholders and draft legislation. approvals meeting target turnaround
and legislation. time.

Satisfaction of Minister.
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SCHEDULE B—OFFICE OF ENERGY PRODUCTIVITY IMPROVEMENT PLAN—continued

OUTCOME STRATEGY PRODUCTIVITY MEASURE

Energy Innovation
Accurate and timely information about Produce magazines, brochures and Number of people provided with

efficient energy use and renewable pamphlets. Promote availability of information about efficient energy use
energy is available to the public. this information. Establish an Energy and renewable energy through

Increased use of renewable energy where Telephone Information Service. residential information service.
viable. Develop and run seminars. % of people indicating information useful.

Accurate and timely information, advice Provide financial assistance to pastoral Number of pamphlets about efficient
and analysis is available to the stations/isolated homesteads for energy use and renewable energy
Minister on energy efficiency and renewable energy Remote Area Power modified or produced per FTE.
renewable energy. Systems. Number of houses rated for energy

Provide accurate and timely information, efficiency per annum.
advice and analysis to the Minister on Number of pastoral stations/isolated
energy efficiency and renewable homesteads assisted by OOE to
energy. increase the amount of renewable

energy used in their power systems.
Satisfaction of Minister.

Technical and Safety
Information on safe work practices Produce bulletins, brochures and videos, % of licensed operatives indicating

for licensed electrical and gas and present seminars. information was useful.
operatives is available. Produce brochures, publications, videos % of surveyed community indicating

Information on energy safety for the and advertising campaigns. information was useful.
community is available. Produce brochures, publications and % of surveyed community indicating

Information on the efficient use of advice on the efficient use of appliances.information and advice was useful.
appliances is available. License increasing number of gas and Increase in gas and electrical operatives

Increasing number of gas and electrical electrical operatives with existing licensed per FTE.
operatives licensed withexisting staff levels. Satisfaction of Minister.
staff levels. Provide high quality and timely

High quality and timely information, information, advice and analysis to
advice and analysis is available to the Minister on matters relating to
the Minister on matters relating to technical and safety factors of energy.
technical and safety factors of energy.

Policy and Projects
In relation to the pursuit of improved Satisfaction of Minister.
value from energy businesses and
services used to address the
Government’s community, regional
and economic objectives—
Minister satisfied with— Gather information, consult, exchange,

• quality, adequacy and timeliness present options and recommendations
of advice given to him on issues as needed, in a timely

• the adequacy with which the manner.
Office has promoted Communicate to ensure that the Office
his/Government’s policy position is well informed on the Minister’s/
in joint working or negotiations Government’s policy position.
with other agencies, portfolios or Pursue outcomes consistent with that
jurisdictions; position in multi-stakeholder

• the extent to which he is kept negotiations.
fully informed, and briefed, by Ensure that briefings are succinct, up to
the Office. date, relevant and timely.

P B FOODS LIMITED (BALCATTA OPERATIONS)
ENTERPRISE AGREEMENT 1997.

No. AG 261 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and
P B Foods Ltd and Others.

No. AG 261 of 1997.
P B Foods Limited (Balcatta Operations) Enterprise

Agreement 1997.
COMMISSIONER P E SCOTT.

11 March 1998.
Order.

HAVING heard Ms R McGinty on behalf of the Applicant and
Ms C Gray on behalf of PB Foods, Mr J Fiala on behalf of the

Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, WA Branch and Mr G
Sturman on behalf of The Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers
Western Australian Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the PB Foods Limited (Balcatta Operations) En-
terprise Agreement 1997 in the terms of the following
schedule be registered on the 29th day of January 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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PB FOODS LIMITED (BALCATTA OPERATIONS)
ENTERPRISE AGREEMENT 1997

Schedule.

1.—TITLE
This Agreement will be referred to as the “PB Foods Lim-

ited (Balcatta Operations) Enterprise Agreement 1997.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. COMMITMENT
4.  CONTEXT OF AGREEMENT
5. INTENT
6. AREA AND SCOPE, INCIDENCE AND RELA-

TIONSHIP TO PARENT AWARDS
7. TERM
8. PARTIES
9. DEFINITIONS

10. CONTRACT OF EMPLOYMENT
11. WAGES AND ALLOWANCES
12. MOVEMENT IN WAGES
13. PAYMENT OF WAGES
14. HOURS OF WORK AND WORK CYCLES
15. ROSTERED DAYS OFF
16. OVERTIME
17. SHIFT WORK
18. MEAL BREAKS, REST PAUSES AND COLD

BREAKS
19. PUBLIC HOLIDAYS
20. ANNUAL LEAVE
21. LONG SERVICE LEAVE
22. SICK LEAVE
23. PARENTAL LEAVE
24. BEREAVEMENT LEAVE
25. CONSULTATION
26. DISPUTE SETTLEMENT PROCEDURE
27. TIME AND WAGES RECORD
28. RIGHT OF ENTRY
29. POSTING OF AGREEMENT AND UNION NO-

TICES
30. UNION BUSINESS
31. INTRODUCTION OF CHANGE AND REDUN-

DANCY
32. PROTECTIVE CLOTHING AND EQUIPMENT
33. TRAINING
34. SUPERANNUATION
35. REVIEW OF AGREEMENT
36. LEAVE RESERVED—LONG SERVICE LEAVE
37. SIGNATORIES

APPENDICES
APPENDIX 1—CLASSIFICATIONS AND CA-
REER STRUCTURE
APPENDIX 2—SPECIFIC CONDITIONS OF EM-
PLOYMENT
APPENDIX 3—PB FOODS LTD—CONSTITU-
TION
APPENDIX 4—KEY PERFORMANCE INDICA-
TORS

3.—COMMITMENT
(1) Background
PB Foods Ltd (‘the Company”) is one of the oldest in West-

ern Australia, having its origins back in the last century and is
the largest food manufacturer in the State. Consequently, the
Company has been an integral part of the history of the West
Australian Food Industry and one of the leaders in this com-
munity.

During the past 14 years, the Company has been progres-
sively modernising its manufacturing operations at a time when
most of the industry has been acting very cautiously and, as a
consequence, the Company now has the most modern ice cream
operation in Australasia and one of the most technologically
advanced dairies within Australia. With this investment in fa-
cilities, plant and equipment, has also come investment in
technology, culminating, for the Balcatta site, in penetration
of the extremely difficult Japanese market.

From the outset, the Company has recognised that if it is to
continue to succeed in local, national and international mar-
kets, it must produce world class products and this requires

Best International Practice. Essential to this is the methodical
re-examination of all aspects of business by all employees and
the vehicle designed to develop these improvements is the
Safety, Quality and Productivity Program. This process of
change has to be undertaken cautiously in the present environ-
ment to ensure that the gains and strengths that have been
achieved are not lost and to minimise the risk to the operation
in a continuingly difficult economic environment.

(2) Commitment to SQP
Through this Agreement, the Company, the employees and

the Unions reaffirm their commitment to the SQP program at
Balcatta and undertake through the SQP Program to strive for
real improvements in safety, quality and productivity at
Balcatta. This Agreement reflects the commitment of the par-
ties to remove obstacles to SQP by providing for increased
flexibility and working arrangements and by meeting the needs
of employees and recognising the importance of the contribu-
tion of the employees in this process.

(3) Commitment to Job Security
The Company recognises the concerns of employees and

the Unions regarding job security. The Company believes that
true participation through SQP is the way to ensure a future
for the employees with the Company.

As part of its commitment to job security and to training for
its employees, the Company will offer work to employees
wherever possible before that work is contracted out.

(4) Commitment to Communication and Continued Rela-
tionship

Recognising that good communication and regular feedback
between the Company and the employees is vital to the ongo-
ing success of the Company, the Company gives its
commitment to developing an effective communication sys-
tem in consultation with its employees to ensure that its
employees are aware of the issues that affect them and that
employees receive regular feedback on matters relating to their
areas of work.

 The Company is committed to a continued relationship with
its employees and their Unions and will not engage new em-
ployees under Workplace Agreement provisions during the life
of this Agreement.

(5) Commitment to Training and Career Paths for Employ-
ees

The Company is committed to achieving job satisfaction for
its employees through appropriate training and by providing
access to relevant career paths. The Company undertakes to
develop a training program in accordance with Clause 33—
Training of this Agreement and to ensure that the employees
have access to the classifications and career structure provided
for in Appendix 1—Classification and Career Structure of this
Agreement.

(6) Commitment to Development of Key Performance Indi-
cators

The Company recognises that the linking of wage move-
ments under this Agreement to productivity increases requires
the commitment by the Company to ensure the resources are
available to properly develop the key performance indicators
to be used in this process and to ensure that measurement of
the key performance indicators is fair and accurate.

The Company undertakes to ensure that appropriate resources
are made available for this purpose. The Company further
undertakes to participate with its employees through the SQP
processes in the development of the key performance indica-
tors.

In line with its commitment to effective communication and
proper feedback to its employees, the Company gives its com-
mitment to provide regular updates to employees on the
development and the measurement of the key performance
indicators.

(7) Commitment to Chiller Distribution Centre Employees
The Company is committed to continued negotiations with

the CDC employees and their Union (TWU) to finalise terms
and conditions specific to their employment.

(8) Commitment to Freezer Distribution Centre Employees
and Drivers/Van Salesmen.
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The parties agree to research and develop options for an
annualised wage and alternate working arrangements with a
view to implementation during the life of this agreement.

(9) Commitment to Maintenance Employees
The parties agree to continue research and develop options

for an annualised wage and alternate shift arrangements with
a view to implementation during the life of this agreement.

4.—CONTEXT OF AGREEMENT
This Agreement is made in the context of the SQP programs

in place at the Balcatta site. This agreement follows on from
the PB Foods Ltd (Balcatta Operations) Enterprise Agreement
1993 entered into between the Company and the Unions in
1993, in which the parties acknowledged the SQP program
and committed themselves to the success of that program.

5.—INTENT
(1) This Agreement is made between the Transport Work-

ers’ Union of Australia, Industrial Union of Workers, Western
Australian Branch, the Communications, Electrical, Electronic,
Energy, Information, Postal, Printing and Allied Workers Un-
ion of Australia, Engineering and Electrical Division, Western
Australian Branch, Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers—Western
Australian Branch, the Company and its employees. The agree-
ment has been developed through a process of consultation
and cooperation involving the participation of the employees,
the Unions and the Company and reflects an ongoing commit-
ment by all parties to continue that cooperation and consultation
in working to make PB Foods Ltd the safest, most productive,
efficient and internationally competitive high quality ice-cream
producer in Australia.

Fundamental to this Agreement is the commitment of the
employees and the Unions to work with the Company to con-
tinuously improve and maximise safety, quality and
productivity at Balcatta.

(2) Subject to Clause 25—Consultation of this Agreement,
all the parties to this Agreement recognise the right and re-
sponsibility of the Company to manage its operations.

(3) The Company, the Unions and the employees will work
to ensure this Agreement is effective and where any part of
this Agreement requires interpretation, it will be interpreted in
the context of the commitments and intent expressed in this
clause.

(4) This Agreement reflects modern and flexible working
arrangements and conditions in a manner which is appropriate
to the enhanced operation of PB Foods Ltd at Balcatta.

6.—AREA AND SCOPE, INCIDENCE AND
RELATIONSHIP TO PARENT AWARDS

(1) Area and Scope
The area and scope of this Agreement is the same as that

prescribed in the awards listed in subclause (3) of this clause
as at the date of commencement of this Agreement, as those
awards respectively apply to employees of PB Foods Ltd em-
ployed in or in connection with the Company’s operations at
Balcatta.

(2) Incidence
This Agreement applies to and is binding on the parties named

in Clause 8—Parties of this Agreement individually and col-
lectively and to employees of PB Foods Ltd who are members
or eligible to be members of one of the Unions who are en-
gaged in the classifications covered by this Agreement in or in
connection with the Company’s operations at Balcatta. It is
estimated that this Agreement will apply to 137 employees.

(3) Relationship to Parent Awards
During its operation, this Agreement will be read and inter-

preted wholly in conjunction with the following Awards, as
varied from time to time, applying to the employees at the
date of this Agreement—

(a) Transport Workers (General) Award No. 10 of 1961;
(b) Metal Trades (General) Award 1966, No. 13 of 1965;

and
(c) Laboratory and Technical Employees (Peters (WA)

Limited) Award 1981.
Where there is any inconsistency between this Agreement

and any relevant award, this Agreement will prevail to the
extent of any inconsistency.

7.—TERM
(1) This Agreement will operate from the beginning of the

first pay period on or after 29 March 1997 and will remain in
force until 30th June 2000.

(2) After the expiry of this term, this Agreement will con-
tinue in force unless replaced by all the parties to this
Agreement.

(3) All parties to this Agreement undertake that following
the process of reviewing this Agreement, it will be renewed or
replaced.

8.—PARTIES
The parties to this Agreement are—

(1) PB Foods Ltd and its employees who are engaged in
classifications covered by this Agreement in or in
connection with the Company’s operations at
Balcatta;

(2) the Transport Workers Union of Australia, Industrial
Union of Workers, Western Australian Branch;

(3) the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australian Branch, and

(4) the Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch.

9.—DEFINITIONS
“CEPU” means the Communications, Electrical, Electronic,

Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, West-
ern Australian Branch,.

“Company” means PB Foods Ltd.
“AFMEPKIU” means the Automotive, Food, Metals, Engi-

neering, Printing and Kindred Industries Union of
Workers—Western Australian Branch

“SQP” means the Company’s Safety, Quality and Produc-
tivity Program.

“TWU” means the Transport Workers Union of Australia,
Industrial Union of Workers, Western Australian Branch.

“Union” means any one of the TWU, CEPU and AFMEPKIU
as the context permits.

“Unions” means the TWU, CEPU and AFMEPKIU.

10.—CONTRACT OF EMPLOYMENT
(1) An employee may be engaged as—

(a) a full-time employee engaged to work 38 hours per
week (excluding overtime).

(b) a part-time employee, engaged to work regular
weekly hours subject to—

• the maximum weekly ordinary hours (ie ex-
clusive of overtime) to be 38;

• the minimum hours for part-time workers are
to be determined on an annual basis and will
be 780 per annum;

• part-time daily minimum ordinary hours to be
four;

• the maximum weekly number of ordinary
hours work commencements to be five.

(c) a temporary employee, engaged to work for a fixed
term determined in advance on a full-time or part-
time basis, re long service leave, workers’
compensation or extended for reasons agreed to by
the relevant Union and Company.

(d) a casual employee, engaged by the hour subject to—
• the maximum weekly ordinary hours (ie ex-

clusive of overtime) to be 38;
• the minimum daily ordinary hours to be three;
• the maximum weekly number of ordinary

hours work commencements to be five.
(2) Casual

(a) Casual employees are not entitled to the benefits of
Clause 19—Public Holidays, Clause 20—Annual
Leave, Clause 22—Sick Leave, Clause 23—Paren-
tal Leave, Clause 24—Bereavement Leave, Clause
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31—Introduction of Change and Redundancy or as
otherwise prescribed by this Agreement.

(b) Where practicable, the Company will notify casual
employees that they are not required for work on the
next working day. If a casual employee presents for
work on a day on which he or she might reasonably
have expected to be required for work without hav-
ing been notified by the Company in accordance with
this subclause that he or she is not so required, then
such an employee will receive two hours pay at the
appropriate casual rate.

(3) Probationary Employees
An employee, other than a casual or seasonal employee, may

be engaged for an initial probationary period of not more than
6 months on the following basis—

(a) the Company will advise an employee on or before
commencement whether the employee is engaged for
an initial probationary period, and if so, the length
of the probationary period;

(b) regular performance reviews will be conducted dur-
ing the probationary period;

(c) any performance deficits will be addressed and the
employee will be allowed an opportunity to correct
those deficits;

(d) the purpose of the probationary period is to allow
both the Company and the employee to decide
whether to continue the employment beyond the pro-
bationary period. Therefore, on engagement, the
employee shall be advised that employment beyond
the probationary period is not guaranteed;

(e) if, at any time during the probationary period, either
the employee or the Company give one week’s no-
tice of termination of the employment, the
probationary employee’s employment will end;

(f) if, at the end of the probationary period, a decision is
made not to offer further employment, the proba-
tionary employee’s employment will end.

(4) It is a condition of employment that each employee
must—

(a) perform work as the Company, may, from time to
time, reasonably require having regard to the limits
of the employee’s skills, competence and training;

(b) perform the full range of duties within the employ-
ee’s classification, including any duties as may be
directed by the Company having regard to the limit
of the employee’s skills, competence and training;

(c) perform work without regard to any demarcations or
limitations, providing the work to be performed is
within the employee’s skill competence and train-
ing;

(d) transfer between duties including, in the case of driv-
ers, transfer between the various runs, as required
by the Company without restriction providing the
duties are within the employees skill, competence
and training;

(e) work reasonable overtime as required by the Com-
pany;

(f) comply with all safety regulations, policies and pro-
cedures determined by the Company or as prescribed
by government Regulation;

(g) comply with the specific conditions of employment
set out in Appendix 2—Specific Conditions of Em-
ployment of this Agreement;

(h) use as directed by the Company all protective cloth-
ing and equipment provided by the Company; and

(i) observe all the Company regulations, policies and
procedures.

(5) Disciplinary Procedure
(a) Where an employee engaged in misconduct the Com-

pany may, as appropriate—
(i) informally counsel the employee;

(ii) verbally warn the employee;
(iii) warn the employee in writing;
(iv) suspend the employee without pay; or

(v) dismiss the employee with notice or with pay
in lieu of notice.

(b) Where a representative of the Company engages in
any discussions with an employee concerning any
conduct of an employee which may lead to dismissal
or other disciplinary or counselling measures being
taken by the Company, the employee is entitled to
elect to have either another employee or a Union rep-
resentative present during the discussion. The
representative of the company will remind the em-
ployee of that entitlement at the beginning of the
discussion.

(c) When counselling or warning an employee concern-
ing misconduct engaged in by that employee, the
Company’s representatives will—

(i) specifically identify the conduct complained
of;

(ii) explain why the conduct is unacceptable by
the company; and

(iii) explain the consequences if the employee again
engages in that misconduct.

(d) No record will be kept by the Company of informal
counselling of an employee. Where a record is kept
by the Company of a verbal warning given to an
employee, the employee and any other employee or
Union representative present will be given the op-
portunity to verify the accuracy of the record within
a reasonable time of the warning being given.

(e) Nothing in this clause affects the Company’s right to
dismiss an employee without notice for misconduct
which justifies summary dismissal.

(6) Stand Downs
The Company may deduct payment for any day or part of a

day on which an employee, other than an apprentice, cannot
be usefully employed arising out of any cessation of opera-
tions, either wholly or partially, due to industrial disputes
including any strikes, bans or limitations or any cause for which
the Company is not reasonably responsible.

(7) Termination of Employment
(a) The notice required to be given by the Company or

the employee to terminate employment will be—
(i) for casual employees one hours’ notice;

(ii) for probationary employees as provided in
subclause (3) Probationary Employees of this
clause;

(iii) for seasonal employees one week;
(iv) for all other employees—

Period of Continuous Service Period of Notice
During the first month 1 day
More than 1 month but less

than 1 year 1 week
1 year but less than 3 years 2 weeks
3 years but less than 5 years 3 weeks
5 years and over 4 weeks.

Providing that employees with 2 or more years
service who are 45 years of age or older at the
date of termination will be entitled to one ad-
ditional week’s notice.

(b) By arrangement between the employee and the Com-
pany, an employee will be entitled to up to 8 hours
time off per week during the notice period for the
purpose of seeking other employment.

(c) Notice of termination of employment may also be
effected by the payment or forfeiture of wages for
the relevant notice period, providing that employ-
ment may be terminated by part of the period of notice
specified and part payment or forfeiture of wages in
lieu of that notice.

(d) Payment or forfeiture of wages in lieu of notice will
be calculated on the basis of the wages the employee
would have received for the ordinary time the em-
ployee would have worked during the period of notice
had the employee’s employment not been terminated.
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(e) The Company may dismiss an employee without no-
tice for misconduct which justifies summary
dismissal and in such cases, wages will be paid up to
the time of dismissal only.

(f) Nothing in this clause prevents the Company and
the employee agreeing to a lesser period of notice
than that otherwise required by this clause.

(g) Annual leave accrued by an employee and not taken
at the date of termination of employment will be paid
as follows—

(i) for any leave in respect of a completed quali-
fying period payment will be made in
accordance with subclause (3) of clause 20—
Annual Leave of this Agreement;

(ii) if after one month’s continuous service in any
qualifying 12 monthly period an employee
lawfully leaves his or her employment or is
terminated by the Company through no fault
of the employee, the employee will be paid
pro rata annual leave on the basis of 2.923
hours pay at the employee’s ordinary rate of
wage for each completed week of continuous
service. Pro rata annual leave will not be paid
to any employee dismissed for misconduct.

(h) Long service leave accrued by an employee and not
taken at the date of termination of employment will
be paid in accordance with the Long Service Leave
Standard Provisions referred to in Clause 21—Long
Service Leave of this Agreement.

(8) Upon the employee ceasing employment, the Company
will, when requested to do so by the employee, provide the
employee with a written statement setting out the period of
the employee’s employment, and the employee’s classifica-
tion or the type of work performed by the employee.

11.—WAGES AND ALLOWANCES
The following are the ordinary weekly rates of wage pay-

able to employees covered by this Agreement which will apply
from the beginning of the first pay period to commence on or
after the signing of this agreement.

(1)  Drivers and Storepersons
Wages
(a) Grade Weekly rate of Wage

1st Pay Period on or after 29.3.97
$

Grade 1 446.29
Grade 2 466.75
Grade 3 474.85
Grade 4 489.13
Grade 5 498.49
Grade 6 507.85
Grade 7 517.21

Allowances (not all purpose)
(b) Casual employees will be paid the rate of pay for the

classification in which they are employed, plus a load-
ing of 20% for each ordinary time hour worked and
10% for each hour of overtime worked.

(c) Team Leader
Freezer Distribution Employees who acts as team
leaders will be paid $8.95 per day.

(d) Freezer Distribution Centre Storepersons, other than
casual employees, will be paid a cold area attend-
ance allowance of $7.60 per day. This allowance will
be paid in accordance with the following condi-
tions—

(i) allowance will only be paid where the em-
ployee actually works five consecutive
ordinary working days in a week;

(ii) less than five consecutive days are worked on
a week the allowance will still be paid for the
days actually worked if—

• the absences are due to a public holi-
day, annual leave, long service leave,
workers compensation or a rostered day
off; or

• the absence is due to sickness and the
conditions in subclause (iv) below have
been complied with.

(iii) other circumstances, where an employee is
absent on any of the 5 consecutive ordinary
working days in a week the employee will not
receive the allowance for any of the days of
that week.

(iv) sick leave conditions which must be complied
with in order to retain the allowance for the
days actually worked in a week where the
employee is absent on sick leave are—

• the first two single sick leave absences
of two days or less in each year of serv-
ice will be allowed without the support
of a medical certificate, provided the
Company is satisfied the employee was
sick;

• all other sick leave absences must be
supported by a medical certificate.

(e) Suitably trained Freezer Distribution Storepersons
required as part of their duties to work in the High
Rise Freezer area will be paid $6.00 per day High
Rise Freezer Allowance for each day actually worked
in that area.

(f) Freezer Distribution Centre Storepersons required to
work in cold areas in the Freezer Distribution Cen-
tre will be paid 75 cents per hour for each hour
actually worked in such areas—

(g) Freezer Distribution Centre Storepersons required to
operate a reach truck or stock picker in the Low Rise
Freezer area, will be paid an allowance of $2.60 per
day.

(h) Freezer Distribution Centre Storepersons required to
act as merge operators will be paid an allowance of
$4.00 per day.

(i) Freezer Distribution Centre Storepersons required to
act as replenishment persons will be paid an allow-
ance of $4.00 per day.

(j) Freezer Distribution Centre Storepersons are required
to hold in readiness and be contactable by the Com-
pany for a call to work after ordinary hours, the
employee will be paid an allowance of $10.85 per
day for the period during which they are so rostered.

(k) Drivers required to act as sales person will be paid
an allowance of $7.49 per week.

(l) Drivers including CS drivers who handle cash or
cheques during any week or portion of a week as
part of their duties and account for it will be paid in
addition to the rate of wage prescribed in this
subclause as follows—

For any amount handled up to $20 $0.82
Over $20 but not exceeding $200 $1.58
Over $200 but not exceeding $600 $2.86
Over $600 but not exceeding $1000 $4.00
Over $1000 but not exceeding $1200 $5.75
Over $1200 but not exceeding $1600 $8.22
Over $1600 but not exceeding $2000 $9.63
Over $2000 $10.97

(m) Drivers who undertakes the FAL round will be paid
an allowance of $18.45 per day.

(n) Drivers including CS drivers required to work in vans
with a temperature of less than zero degrees Celsius
will receive an additional 40 cents per hour for half
the drivers’ ordinary hours worked each week.

(2) Maintenance Employees
Wages

(a) Wage Grade Weekly rate of Wage
1st Pay Period on or after 29.3.97

$
Level C14 404.21
Level C13 424.94
Level C12 452.92
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$
Level C11 478.83
Level C10 518.22
Level C9 544.19
Level C8 570.27
Level C7 596.18
Level C6 647.91
Level C5 673.88

Allowances (all purpose—[ b, c & d only])
(b) Casual employees will be paid a 20% casual loading

for each hour worked.
(c) Leading Hands Per Week Extra

$
A leading hand in charge of—

(i) 3—10 employees inclusive 21.16
(ii) 11—20 employees inclusive 32.34
(iii) 21 or more employees 41.56

(d) Tool Allowance
(i) Where an employer does not provide a trades-

man or an apprentice with the tools ordinarily
required by that tradesman or apprentice in the
performance of work as a tradesman or as an
apprentice the employer shall pay a tool al-
lowance of —

• $10.53 per week to such tradesman, or
• in the case of an apprentice a percent-

age of $10.53 being the percentage
which appears against the year of ap-
prenticeship in subclause (d) of this
clause

for the purpose of such tradesman or appren-
tice supplying and maintaining tools ordinarily
required in the performance of work as a
tradesman or apprentice.

(ii) Any tool allowance paid pursuant to paragraph
(i) of this subclause shall be included in, and
form part of, the ordinary weekly wage pre-
scribed in this clause

(iii) An employer shall provide for the use of
tradesmen or apprentices all necessary power
tools, special purpose tools and precision
measuring instruments.

(iv) A tradesman or apprentice shall replace or pay
for any tools supplied by the employer if lost
through the employee’s negligence.

Allowances (not all purpose)
(e) Apprentices

The rate for apprentices will be as follows—
Term % of

Tradeperson’s
Rate

Four Year Term
1st Year 42
2nd Year 55
3rd Year 75
4th Year 88
Three and a Half year Term
1st 6 months 42
Next Year 55
Next Year 75
Final Year 88
Three Year Term
1st Year 55
2nd Year 75
3rd Year 88

(f) Electrical Tradesperson License Allowance
An electronics tradesperson, an electrician special
class, an electrical fitter and/or armature winder or
an electrical installer who holds and, in the course of
employment may be required to use, a current “A”

Grade or “B” Grade licence issued pursuant to the
relevant regulation in force on the 28th day of Feb-
ruary 1978 under the Electricity Act 1945, will be
paid an allowance of $14.32 per week.

(g) High Rise Freezer Allowance
Maintenance employees required as part of their du-
ties to work in the High Rise Freezer area will be
paid $30.00 per week High Rise Freezer Allowance
for each week actually worked in that area.

(h) Cold Area Allowance
Maintenance employees will be paid $4.34 per day
Cold Area Allowance for each day during which the
employee spends more than one hour in Cold Rooms.

(i) Where an employee is required to hold in readiness
and be contactable by the Company for a call to work
after ordinary hours, the employee will be paid an
allowance of $10.85 per day for the period during
which they are so rostered. For the purpose of this
clause it will be sufficient if the employee is
contactable by pager and able to attend at work within
a reasonable time.

(3) Laboratory Employees
Wages

(a) Level Weekly rate of Wage
1st Pay Period on or after 29.3.97

$
Level 1 Trainee 490.40
Level 1 Laboratory

Technical Assistant 509.76
Level 1 Employee trained
to Level 2 534.19
Level 2 Trainee 562.97
Level 2 Laboratory

Technician 576.29
Level 2 Employee trained

to Level 3 592.69
Level 3 Trainee 617.86
Level 3 Laboratory

Technical Officer 636.07
Allowances (not all purpose)
(b) Casual employees will be paid the rate of pay for the

classification in which they are employed, plus a load-
ing of 20% for each hour worked.

(c) Leading Laboratory Technical Officer (LLTO)
A leading laboratory technical officer will receive
the appropriate rate for an employee trained to Level
3 technical officer plus a leading laboratory techni-
cal officer allowance of $35.05 per week.

(4) Payment on Saturdays, Sundays and Public Holidays
(a) All work performed by an employee on any day pre-

scribed as a holiday in this Agreement will be paid at
the rate of double time and a half.

(b) All work performed as part of the employee’s ordi-
nary hours on a Saturday in accordance with
subclause (3) of Clause 14—Hours of Work and Work
Cycles of this Agreement will be paid at the rate of
time and a half. All work performed as part of the
employee’s ordinary hours on a Sunday in accord-
ance with subclause (3) of Clause 14—Hours of Work
and Work Cycles of this Agreement will be paid at
the rate of double time.

(5) No Reduction
Nothing contained in this Agreement will entitle the Com-

pany to reduce the existing wage of any employee, who at the
date of this Agreement, was being paid a higher rate of pay
than prescribed for his or her class of work. In such circum-
stances, the employees rate will be frozen until such time as
the rate prescribed for the employees class of work equals the
rate of pay actually being paid to the employee.

(6) Transfer to Higher or Lower Duties
(a) An employee engaged on duties carrying a higher

rate than his or her ordinary classification will be
paid at the higher rate for the time he or she is so
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engaged but if he or she is so engaged for more than
half of one day or shift, he or she will be paid the
higher rate for the whole day or shift.

(b) Where the employee is learning the higher duties un-
der supervision as part of the employee’s training
this provision will not apply.

(c) An employee’s regular rate of wage will not be re-
duced whilst he or she is temporarily employed on
work classified with a lower minimum rate.

(d) An employee will not be permanently transferred to
perform a class of work providing a lesser minimum
rate of wage than that at which he or she is usually
employed, unless the employee is given one week’s
notice. Where the transfer is in the context of a re-
dundancy, the provisions of Clause 31 Introduction
of Change and Redundancy will apply. Any dispute
with respect to the transfer of an employee to per-
form a class of work providing a lesser minimum
rate of wage than that at which he or she is usually
employed shall be addressed through the procedure
set out in Clause 26—Dispute Settlement Procedure
of this Agreement.

(7) Meal Allowance on Overtime
(a) Where an employee is required to work overtime for

more than two hours, without being notified on the
previous day or earlier, that employee will be sup-
plied with a meal by the company or paid $6.84 for a
meal. If the overtime worked continues for more than
four hours after the last meal break and a second or
subsequent meal is required the employee will be
supplied with each meal by the company or be paid
$4.67 for each meal so required. The employees agree
that meal money will no longer be paid where the
employee is notified, on the previous day or earlier,
of the requirement to work the overtime or where
the employee is supplied with a meal by the Com-
pany.

(b) Where an employee, in consequence of receiving
such notice has provided his or her own meal or meals
and is then not required to work overtime or is re-
quired to work less overtime than notified, the
employee will be paid the amounts above prescribed
in respect of the meals not then required.

(8) First Aid Allowance
An employee, holding either a Third Year First Aid Medal-

lion of the St John Ambulance Association or a “C” Standard
Senior First Aid Certificate of the Australian Red Cross Soci-
ety, appointed by the employer to perform first aid duties, will
be paid $6.89 per week in addition to the employee’s ordinary
rate.

(9) The Fares and Travelling Time
(a) (i) An employee, who, on any day, or from day to day is

required to work at a job away from the accustomed
work place will, at the direction of the employer,
present for work at such job at the usual starting time.

(ii) An employee to whom paragraph i of this subclause
applies will be paid at ordinary rates for the time
spent in travelling between the employee’s home and
the job and will be reimbursed for any fares incurred
in such travelling, but only to the extent that the time
so spent and the fares so incurred exceed the time
normally spent and the fares normally incurred in
travelling between the employee’s home and the ac-
customed workplace.

(iii) An employee who, with the approval of the employer,
uses a personal means of transport for travelling to
or from outside jobs will be paid the amount of ex-
cess fares and travelling time which the employee
would have incurred in using public transport, un-
less the employee has an arrangement with the
employer for a regular allowance.

(b) For travelling during working hours from and to the
employer’s place of business or from one job to another, an
employee will be paid by the employer at ordinary rates. The
employer will pay all fares and reasonable expenses in con-
nection with such travelling.

(c) The Company will pay an allowance at the rate of 45.8
cents for each kilometre travelled if the employee is required
to use his or her private motor vehicle on Company business.

12.—MOVEMENT IN WAGES
(1) During the life of this Agreement, the only wage move-

ments for employees covered by this Agreement will be those
governed by this clause.

(2) Key Performance Indicators and targets will be estab-
lished through the SQP Consultative Committee during the
first three months of this agreement. The Key Performance
Indicators applying to the 2nd and 3rd years of this Agree-
ment will be subject to further negotiation and refinement
before the commencement of the 2nd and 3rd years.

(3) The Company will make the necessary resources avail-
able to assist in the development of the key performance
indicators used for the purposes of this clause and to ensure
that measurement of the key performance indicators is fair
and accurate.

(4) Employees will be kept informed of the progress and
measurement of the key performance indicators through con-
sultation and regular reports giving feedback in each area.

(5) Performance will be measured against the key perform-
ance indicators after each 12 months during the life of the
Agreement, for the purpose of determining the amounts of
any wage movements in accordance with this clause.

(6) The wage increases which will apply to employees cov-
ered by this Agreement will be—

(a) a 3% increase with effect from the first pay period
on or after 29.3.97 as indicated in clause 11;

(b) a further 3% with effect from the first pay period on
or after 29.3.98; and

(c) a further 3% with effect from the first pay period on
or after 29.3.99;

providing that further increases may result from real produc-
tivity improvements as demonstrated by means of the key
performance indicators.

Productivity related wage increases which apply in addition
to the amounts set out above will range from 1% guaranteed
payment to a 4% potential payment as determined in accord-
ance with the mechanism set out in Appendix 4—Key
Performance Indicators of this Agreement and take effect from
the first pay period on or after 30th June 1998, 1999 and 2000.

(7) Allowances
All allowances will be adjusted at the end of each year of

the agreement to reflect Consumer Price Index for Perth as
determined by the Australian Bureau of Statistics or its suc-
cessor in the preceding quarter.

(8) Nothing in this clause prevents Movement of employees
from one classification to another in accordance with the clas-
sification structures provided for in this Agreement; or a
minimum rates adjustment being undertaken for laboratory
employees.

13.—PAYMENT OF WAGES
(1) Employees wages will be paid regularly each week or

fortnightly on any set day Monday to Friday.
(2) The method of payment will be by direct transfer into a

bank or financial institution nominated by the employee.
(3) An employee who lawfully leaves his or her employ-

ment or is dismissed for reasons other than misconduct will be
paid all monies due at termination, before leaving the employ-
ers premises or alternatively (except for casual employees) a
cheque for the amount due may be forwarded to the employ-
ees last known address within 48 hours of such termination.

(4) A full time employee working 152 ordinary hours per
four week cycle but who does not work regularly 38 hours
each week or 76 hours each fortnight will, nevertheless, be
paid for 38 ordinary hours each week or 76 ordinary hours
each fortnight.

Where a system of banking of RDO’s is introduced pursu-
ant to subclause (3) of Clause 15—Rostered Days Off of this
Agreement a full time employee may be rostered to work up
to 160 ordinary hours per four week cycle but continue to re-
ceive on the basis of 38 ordinary hours pay per week or 76
ordinary hours pay per fortnight provided that once the banked
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RDO’s are taken as time off the average weekly number of
ordinary hours worked each week is 38.

14.—HOURS OF WORK AND WORK CYCLES
(1) The maximum number of weekly ordinary hours shall

be 38 provided that a full time employee may work an average
of 38 hours per week over a 152 hour four week work cycle
or, in cases in which subclause (4) of Clause 13—Payment of
Wages of this Agreement applies, a 160 hour four week cycle.

(2) Ordinary hours may be worked by—
(a) any method of working 38 ordinary hours per week;

or
(b) working more than 38 ordinary hours per week and

accruing the additional time to be taken under a
rostered day off system or as time off during the year
at a time convenient to the employee and the Com-
pany; or

(c) any arrangement as agreed between the Company
and the employee concerned;

providing that hours worked in excess of ordinary hours will
be paid in accordance with Clause 16—Overtime of this Agree-
ment.

(3) Ordinary hours of work are to be worked—
(a) no more than five consecutive days Saturday to Fri-

day between the hours of 6.00am and 6.00pm;
(b) payment for ordinary hours work on Saturday, Sun-

day or Public holidays will be in accordance with
subclause 4 (a) & (b) of Clause 11—Wages & Al-
lowances of this Agreement.

(c) for maintenance employees, no employee will be re-
quired to work more than two weekends in any month
without the employee’s agreement.

(d) for storepersons, drivers and van salesmen, changes
to the hours of work will be in accordance with the
consultative provisions of the Transport Workers
General Award.

(4) The ordinary hours of work may be altered by agree-
ment between the employer and the majority of employees
concerned.

(5) The ordinary hours of work will not exceed 10 hours on
any day.

(6) An employee, other than a casual employee, shall not be
rostered to work less than three hours on any day and if the
employee is called to work, the employee shall be paid a mini-
mum of 4 hours.

(7) Where the Company wishes to alter the work cycle ar-
rangement for any employee or employees, the Company must
give not less than 1 month’s notice of its intention to do so to
the employees affected by the change. During this notice pe-
riod, the Company will consult with the majority of employees
concerned.

(8) Any dispute as to the operation of any work cycle in any
area for any employees will be resolved by following the pro-
cedure set out in Clause 26—Dispute Settlement Procedure of
this Agreement.

(9) For new employees, the hours of work and work cycle
will be determined at the commencement of employment. Any
alteration to the hours of work or the work cycle for that em-
ployee will then be in accordance with this clause.

(10) Start and Finish Times
Employees will clock on to start work once they are changed

into work clothes ready to start work and will clock off on
finishing work before changing out of work clothing to go
home.

15.—ROSTERED DAYS OFF
(1) Where a rostered day off (“RDO”) system operates, the

RDO may be rostered on any working day. Wherever possible
within operational constraints, the preferences of employees
for particular days to be RDO’s will be accommodated.

(2)
(a) The Company may substitute the day an employee

is to take off for another day in the case of a break-
down in machinery or a failure or shortage of electric
power or in the event of some other emergency situ-
ation which could not reasonably have been foreseen.

(b) An employee may elect to take leave without pay on
a day when a breakdown in machinery or a failure or
shortage of electric power or some other emergency
prevents the employee from being usefully employed,
in which case the employee’s RDO will not be af-
fected.

(3) The Company and an employee may by agreement sub-
stitute the day the employee is to take off for another day.

(a) The Company may institute a banking system of
RDO’s in work areas as necessary in order to cover
peak seasonal demand.

(b) Where RDO’s are banked the employees would work
on what would normally have been their RDO and
accrue an entitlement to bank an RDO to be taken at
a mutually convenient time, provided that no less
than 14 days notice is given before taking the banked
RDO’s.

(c) No penalty payments are applicable to employees
working under the substituted banked RDO.

(d) The Company will maintain a record of the number
of RDO’s banked and will apply the average pay sys-
tem during the weeks when an employee elects to
take a banked RDO.

(e) Employees terminated prior to taking any RDO or
banked RDO will receive payment at ordinary time
rates of pay for all ordinary hours worked in excess
of an average of 38 per week which have not previ-
ously been paid.

(4) Where an RDO falls on a Public Holiday, the next work-
ing day will be taken in lieu of the RDO unless an alternative
day in that four weekly cycle is agreed in writing between the
Company and the employee.

16.—OVERTIME
(1) Subject to subclauses (8) and (9) of this clause, all work

performed before 6.00am or after 6.00pm (other than shift
work) or beyond the designated ordinary hours of work for
the employee for that day will be paid at the rate of time and a
half for the first two hours and double time thereafter.

(2) Except as provided in subclause (1) above, overtime per-
formed on a Saturday prior to twelve noon will be paid at the
rate of time and a half for the first two hours and double time
thereafter and overtime performed after twelve noon on a Sat-
urday or any time on a Sunday will be paid at the rate of double
time.

(3) All overtime performed on any day prescribed as a pub-
lic holiday in this Agreement will be paid at the rate of double
time and a half.

(4)
(a) When an employee is required to perform overtime,

the Company will, wherever reasonably practical, ar-
range for the employee to have at least ten consecutive
hours off duty between successive days’ work.

(b) Where an employee performs so much overtime that
he or she does not have at least ten consecutive hours
off duty between days off work, the employee will
be released after the completion of the overtime un-
til he or she has had ten consecutive hours off duty
without loss of pay for ordinary working time occur-
ring during such absence.

(c) Where the Company requires an employee to resume
or continue work without having had ten consecu-
tive hours off duty , the employee will be paid at the
rate of double time until he or she is released from
duty and the employee will then be entitled to be
absent until he or she has had ten consecutive hours
off duty without loss of pay for ordinary working
time occurring during such absence.

(5)
(a) Where an employee is recalled to work after leaving

the job, he or she will be paid for a minimum of
three hours work at overtime rates.

(b) Where an employee is required for a second or sub-
sequent recall, he or she will be paid for a minimum
of three hours at overtime rates.
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(c) Where an employee is required to hold in readiness
at the employee’s place of residence, or other agreed
place of residence, for a call to work after ordinary
hours, the employee will be paid at ordinary rates
for the time the employee so holds in readiness.

(6) In computing overtime, each day stands alone however
where an employee works overtime beyond midnight on any
day, the time worked after midnight is deemed to be part of
the previous day’s work.

(7) Where an employee works in excess of his or her rostered
ordinary hours on any day as a result of an arrangement with
another employee then—

(a) such an arrangement must be approved by the ap-
propriate supervisor; and

(b) the additional ordinary hours worked on such a day
will be paid at the ordinary time rate of pay.

(8) Laboratory Employees
Notwithstanding earlier provisions in this clause, where a

laboratory employee is required to attend for duty on a Satur-
day, Sunday or Public Holiday, the principal reason for the
attendance being to examine or remove incubator plates, the
employee will be paid as follows—

(a) where the time worked does not exceed thirty min-
utes payment of one hour at overtime rates;

(b) where the time worked exceeds thirty minutes but
does not exceed one hour payment of two hours at
overtime rates;

(c) where the time worked exceeds one hour payment
of a minimum of three hours at overtime rates.

17.—SHIFT WORK
(1) The Company may place employees on shift work, or

transfer employees from one shift to another, but before doing
so, must give the following notice in accordance with relevant
awards of its intention to do so to the employees concerned
and advise them of the intended starting and finishing times of
the shifts—

(a) for normal shift rosters, notice will be by way of the
normal weekly roster; and

(b) where exceptional circumstances prevent a week’s
notice of change of rostered shift, such a change may
be effected by individual agreement between the em-
ployer and the affected employee or employees.

(2) For the purpose of this Agreement—
“Early morning shift” means any shift commencing

before 6.00am;
“Afternoon shift” means any shift where the ordinary

hours finish after 6.00pm and at or before midnight;
“Night shift” means any shift where the ordinary hours

finish after midnight and at or before 6.00am.
(3) Employees rostered to work afternoon, night or early

morning shift will be paid 15 per cent in addition to the ordi-
nary rate of pay for each shift so worked. For maintenance
employees, the shift penalty prescribed in this subclause will
be regarded as part of the ordinary rate for the calculation of
overtime.

(4) Where a shift falls on a Saturday, Sunday or public holi-
day, the shift will be paid at the rates provided in paragraphs
(a) and (b) of subclause (5) of Clause 11—Wages and Allow-
ances of this Agreement. These rates will be paid in lieu of
any other shift allowance prescribed in this clause, except in
the case of employees working in the Freezer Distribution
Centre on public holidays when only those employees will
receive the shift loading in addition to the rate for the public
holiday for all ordinary hours worked on that day.

(5) The whole of a shift will be deemed to have been worked
on the day on which the shift commences.

(6) Shift hours will only be paid at overtime rates in accord-
ance with Clause 16—Overtime of this Agreement where—

the shift is a true “overtime” shift, worked in addition
to the employee’s ordinary hours for that week; or

the employee is required to work hours in addition to
the employee’s ordinary rostered shift hours for that day,
in which case overtime will be paid for the additional
hours worked.

18.—MEAL BREAKS, REST PAUSES AND COLD
BREAKS

(1) Meal Breaks
(a) Employees are entitled to and must take an unpaid

meal break of not less than thirty minutes and not
more than one hour each day.

(b) An employee may not work for more than five hours
on any day without a break for a meal provided that—

(i) an employee rostered to work six hours or less
on any day may, subject to a request by the
employee and agreement by the employer, not
be rostered for a break for a meal.

(ii) in the event of unforseen operational require-
ments and by agreement between the employer
and employees affected, employees may work
in excess of five hours without a meal break
but not more than six hours at ordinary time
rates without a break for a meal.

(iii) Where an employee is required by the Com-
pany to postpone his or her meal break for
more than one hour he or she will be paid at
overtime rates until the meal break is allowed.

(iv) The Company will schedule meal breaks which
may be altered if it is necessary to do so in
order to meet a requirement for continuity of
operations.

(v) The Company may stagger the time of taking
a meal break to meet operational requirements.

(2) Rest Pauses
Employees are permitted one additional break of not more

than 15 minutes at a time scheduled by the Company. The
period of 15 minutes allowed for this rest break represents the
maximum period the employee is away from the workstation.

(3) Cold Breaks
Employees working in the High Rise Freezer and Low Rise

Freezers will be entitled to be relieved from working in the
freezer environment for 10 minutes per hour worked in that
environment, but only for those hours in which no other meal
break or rest period is taken. These breaks must be taken at a
time convenient to the Company to fit in with operational re-
quirements, having regard to the convenience of the employee.

19.—PUBLIC HOLIDAYS
(1) All employees, other than casual are entitled to the fol-

lowing days or the days observed in lieu as holidays without
deduction of pay, namely—

New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sov-
ereign’s Birthday, Christmas Day and Boxing Day.

(2) By arrangement between the Company, the employees
and the relevant union or unions another day may be taken as
a holiday in lieu of any of the days named in subclause (1) of
this clause.

20.—ANNUAL LEAVE
(1) Full time employees, other than casual employees , who

have completed 12 months continuous service are entitled to
152 hours annual leave to be taken as follows—

(a) annual leave may be taken in not more than three
separate periods, and at a time which is mutually
agreed between the Company and the employee;

(b) annual leave must be taken in periods which are mul-
tiples of whole working weeks;

(c) on giving not less than 4 weeks notice to the em-
ployees, the Company may close down the
establishment for one or two separate periods for the
purpose of granting annual leave, however the Com-
pany will continue to endeavour to make appropriate
arrangements for employees with special needs;

(d) annual leave may not be taken in December or Janu-
ary without the approval of the Company. Such
approval will only be given in exceptional circum-
stances. In other cases, annual leave will be taken at
a time mutually convenient to the employee and the
Company;
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(e) annual leave accrued from the date of this Agree-
ment must be taken within two years from the date
of accrual of that leave.

(2) A part-time employee, other than a casual employee, will,
after 12 month’s continuous service be paid annual leave at
the rate of 2.923 hours at his or her ordinary rate of wage in
respect of each completed 38 hours of continuous service, to
be taken in accordance with the provisions in subclause (1)
above.

(3) Payments for annual leave in respect of any completed
12 months qualifying period will be in accordance with the
following—

(a) A loading of 17.5% in addition to the rate of pay for
ordinary hours is applicable;

(b) Where an employee is entitled to shift penalties, the
employee is entitled to either the 17.5% loading or
the shift penalties whichever is the greater.

(4)
(a) Pro rata annual leave may be taken before the com-

pletion of any 12 month qualifying period where the
employee has the consent of the Company. Pro rata
annual leave will be paid at the employee’s ordinary
rate of pay, including shift penalties where the em-
ployee would have been rostered to work shifts had
the employee not proceeded on annual leave.

(b) No 17.5% leave loading will be paid on pro rata an-
nual leave, however should the employee complete
the 12 month qualifying period, the 17.5% leave load-
ing in respect of the period of pro rata annual leave
will be paid in accordance with subclause (2) of this
clause at the time the employee next proceeds on
annual leave after the completion of the qualifying
period or on termination of employment after com-
pletion of the qualifying period, whichever is the
soonest. Where an employee has been paid shift pen-
alties in respect of a period of annual leave, the
employee will only be paid the difference, if any,
between the shift penalties received and the 17.5%
leave loading.

(5) Pro rata annual leave will be paid on termination of em-
ployment in accordance with subclause (7) of clause 10
-Contract of Employment of this Agreement.

(6) If a holiday prescribed in this Agreement as a public
holiday falls within an employee’s period of annual leave and
is observed on a day which in the case of that employee would
have been an ordinary working day, there will be added to that
period one day, being an ordinary working day, for each holi-
day so observed.

(7) Annual leave will not accrue in respect of any period
during which an employee is absent on unpaid leave, includ-
ing unpaid sick leave, or any period during which the employee
is absent on workers’ compensation.

21.—LONG SERVICE LEAVE

1. Right to leave
An employee shall, herein provided, be entitled to leave with

pay in respect of long service.

2. Long Service
(1) The long service which shall entitle an employee to such

leave shall, subject as herein provided, be continuous service
with one and the same employer.

(2) Such service shall include service prior to the 1st day of
April 1958, if it continued until such time but only to the ex-
tent of the last 20 completed years of continuous service-

(3)
(a) Where a business has, whether before or after the

coming into operation hereof, been transmitted from
an employer (herein called “the transmittor”) to an-
other employer (herein called “the transmittee”) and
an employee who at the time of such transmission
was an employee of the transmittor in that business
becomes an employee of the transmittee the period
of the continuous service which the employee has
had with the transmittor, (including any such service
with any prior transmittor) shall be deemed to be
service of the employee with the transmittee.

(b) In this subclause “transmission” includes transfer,
conveyance, assignment or succession whether vol-
untary or by agreement or by operation of law and
“transmitted” has a corresponding meaning.

(4) Where, over a continuous period, an employee has been
employed by two or more companies each of which is a re-
lated company within the meaning of section 6 of the
Companies Act 1961 the period of the continuous service which
the employee has had with each of those companies shall be
deemed to be service of the employee with the company by
whom he is last employed.
Section 6 reads—

(1) For the purposes of this Act, a corporation shall, subject
to the provisions of subsection (3) of this section, be deemed
to be a subsidiary of another corporation, if,

(a) that other corporation-
(i) controls the composition of the board of directors of

the first mentioned corporation;
(ii) controls more than half of the voting power in the

first mentioned corporation; or
(iii) holds more than half of the issued share capital of

the first mentioned corporation excluding any part
thereof which carries no right to participate beyond
a specified amount in a distribution of either profits
or capital; or

(b) the first mentioned corporation is a subsidiary of any
corporation which is that other corporation’s subsidiary.

(2) For the purpose of subsection (1) of this section, the com-
position of a corporation’s board of directors shall be deemed
to be controlled by another corporation if that other corpora-
tion by the exercise of some power exercisable by it without
the consent or concurrence of any other person can appoint or
remove all or a majority of the directors; and for the purposes
of this provision that other corporation shall be deemed to have
power to make such appointment if—

(a) a person cannot be appointed as a director without
the exercise in his favour by that other corporation
of such power; or

(b) a person’s appointment as a director follows neces-
sarily from his being a director or other officer of
that other corporation.

(3) In determining whether one corporation is subsidiary of
another corporation—

(a) any shares held or power exercisable by that other
corporation in a fiduciary capacity shall be treated
as not held or exercisable by it;

(b) subject to paragraphs (c) and (d) of this subsection,
any shares held or power exercisable-

(i) by any person as a nominee for that other cor-
poration (except where that other corporation
is concerned only in a fiduciary capacity); or

(ii) by, or by a nominee for, a subsidiary of that
other corporation, not being a subsidiary which
is concerned only in fiduciary capacity,

shall be treated as held or exercisable by that other
corporation;

(c) any shares held or power exercisable by any person
by virtue of the provisions or any debentures of the
first mentioned corporation or of a trust deed for se-
curing any issue of such debentures shall be
disregarded; and

(d) any shares held or power exercisable by, or by a nomi-
nee for, that other corporation or its subsidiary (not
being held or exercisable as mentioned in paragraph
(c) of this subsection) shall be treated as not held or
exercisable by that other corporation if the ordinary
business of that other corporation or its subsidiary,
as the case may be, includes the lending of money
and the shares are held or power is so exercisable by
way of security only for the purposes of a transac-
tion entered into in the ordinary course of that
business.

(4) A reference in this Act to the holding company of a com-
pany or other corporation shall be read as a reference to a
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corporation of which that last mentioned company or corpora-
tion is a subsidiary.

(5) Where a corporation-
(a) is the holding company of another corporation;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of another

corporation,
that first mentioned corporation and that other corporation shall
for the purposes of this Act be deemed to be related to each
other.

(5) Such service shall include-
(a) any period of absence from duty on any annual leave

or long service leave;
(b) any period of absence from duty necessitated by sick-

ness of or injury to the employee but only to the extent
of 15 working days in any year of his employment;—

(c) any period following any termination of the employ-
ment by the employer if such termination has been
made merely with the intention of avoiding obliga-
tions hereunder in respect of long service leave or
obligations under any award in respect of annual
leave;

(d) any period during which the service of the employee
was or is interrupted by service-

(i) as a member of the Naval, Military or Air
Forces of the Commonwealth of Australia
other than as a member of the British Com-
monwealth occupation Forces in Japan and
other than as a member of the permanent
Forces of the Commonwealth of Australia ex-
cept in the circumstances referred to in section
31 (2) of the Defence Act 1903-1956, and ex-
cept in Korea or Malaya after 26 June 1950;

(ii) as a member of the Civil Construction Corps
established under the National Security Act
1939-1946;

(iii) in any of the Armed Forces under the National
Service Act 1951 (as amended).

Provided that the employee as soon as reasonably practica-
ble on the completion of any such service resumed or resumes
employment with the employer by whom he was employed
immediately before the commencement of such service.

(6) Service shall be deemed to be continuous notwithstand-
ing

(a) the transmission of a business referred to in para-
graph (3) of this subclause;

(b) the employment with related companies as referred
to in paragraph (4) of this subclause;

(c) any interruption of a class referred to in paragraph
(5) of this subclause;

(d) any absence from duty authorised by the employer;
(e) any standing down of an employee in accordance

with the provisions of an award, industrial agree-
ment, order or determination under either
Commonwealth or State law;

(f) any absence from duty arising directly or indirectly
from an industrial dispute if the employee returns to
work in accordance with the terms of settlement of
the dispute;

(g) any termination of the employment by the employer
on any ground other than slackness of trade if the
employee be re-employed by the same employer
within a period not exceeding two months from the
date of such termination

(h) any termination of the employment by the employer
on the ground of slackness of trade if the employee
is re-employed by the same employer within a pe-
riod not exceeding six months from the date of such
termination

(i) any reasonable absence of the employee on legiti-
mate union business in respect of which he has
requested and been refused leave;

(j) any absence from duty after the coming into opera-
tion of this clause by reason of any cause not specified

in this clause unless the employer, during the ab-
sence or within 14 days of the termination of the
absence notifies the employee in writing that such
absence will be regarded as having broken the conti-
nuity of service, which notice may be given by
delivery to the employee personally or by posting it
by registered mail to his last recorded address, in
which case it shall be deemed to have reached him
in due course of post.

Provided that the period of absence from duty or the period
of any interruption referred to in placita (d) to (j) inclusive of
this paragraph shall not (except as set out in paragraph (5) of
this subclause) count as service.

3. Period of Leave
(2) The leave to which an employee shall be entitled or

deemed to be entitled shall be as provided in this subclause.
(3) Subject to the provisions of paragraphs (5) and (6) of

this subclause—
Where an employee has completed at least 15 years’

service the amount of leave shall be—
(a) in respect of 15 years’ service so completed—13

weeks’ leave;
(b) in respect of each 10 years’ service completed after

such 15 years—eight and two-thirds weeks’ leave;
(c) on the termination of the employee’s employment-

(i) by his death;
(ii) in any circumstances otherwise than by his

employer for serious misconduct;
in respect of the number of years’ service with the
employer completed since he last became entitled to
an amount of long service leave, a proportionate
amount on the basis of 13 weeks for 15 years’ serv-
ice.

(4) Subject to the provisions of paragraph (6) of this
subclause, where an employee has completed at least 10 years’
service but less than 15 years’ service since its commence-
ment and his employment is terminated-

(i) by his death; or
(ii) in any circumstances, otherwise than by his employer

for serious misconduct;
the amount of leave shall be such proportion of 13 weeks’
leave as the number of completed years of such service bears
to 15 years.

(5) In the cases to which paragraphs (2) (c) and (3) of this
subclause apply the employee shall be deemed to have been
entitled to and to have commenced leave immediately prior to
such termination.

(6) An employee whose service with an employer com-
menced before 1 October 1964. and whose service would entitle
him to long service leave under this clause shall be entitled to
leave calculated on the following basis—

(a) for each completed year of service commencing be-
fore 1 October 1964, an amount of leave calculated
on the basis of 13 weeks’ leave for 20 years’ service
and

(b) for each completed year of service commencing on
or after I October 1964, an amount of leave calcu-
lated on the basis of 13 weeks’ leave for 15 years’
service.

Provided that such employee shall not be entitled to long
service leave until his completed years of service entitle him
to the amount of long service leave prescribed in either para-
graph (2) (a) or paragraph (2) (b) of this subclause as the case
may be.

(7) An employee to whom paragraphs (2) (c) and (3) of this
subclause apply whose service with an employer commenced
before I October 1964, shall he entitled to an amount of long
service leave calculated on the following basis—

(a) for each completed year of service commencing be-
fore I October 1964, an amount of leave calculated
on the basis of 13 weeks’ leave for 20 years’ service;
and

(b) for each completed year of service commencing on
or after I October 1964, an amount of leave
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calculated on the basis of 13 weeks’ leave for 15
years’ service.

4. Payment for Period of Leave
(8) An employee shall, subject to paragraph (3) of this

subclause, be entitled to be paid or each week of leave to which
he has become entitled or is deemed to have become entitled
the rate of pay applicable to him at the date he commences
such leave.

(9) Such rate of pay shall be the rate applicable to him for
the standard weekly hours which are prescribed by this award
(or agreement), but in the case of casuals and part time em-
ployees shall be the rate for the number of hours usually worked
up to but not exceeding the prescribed standard.

(10) Where by agreement between the employer and the
employee the commencement of the leave to which the em-
ployee is entitled or any portion thereof is postponed to meet
the convenience of the employee, the rate of payment for such
leave shall be at the rate of pay applicable to him at the date of
accrual, or, if so agreed, at the rate of pay applicable at the
date he commences such leave.

(11) The rate of pay—
(a) shall include any deductions from wages for board

or lodging or the like which is not provided and taken
during the period of leave;

(b) shall not include shift premiums, overtime, penalty
rates, special rates, disability allowances, fares and
travelling allowances or the like.

(12) In the case of employees employed on piece or bonus
work or any other system of payment by results the rate of pay
shall be calculated by averaging the employees’ rate of pay for
each week over the previous three monthly period.

5. Taking Leave
(13) In a case to which placita (a) and (b) of paragraph (2) of

subclause (3) apply—
(a) Leave shall be granted and taken as soon as reason-

ably practicable after the right thereto accrues due or
at such time or times as may be agreed between the
employer and the employee or in the absence of such
against at such time or times as may be determined
by the Special Board of Reference having regard to
the needs of the employer’s establishment and the
employee’s circumstances.

(b) Except where the time for taking leave is agreed to
by the employer and the employee or determined by
the Special Board of Reference the employer shall
give to an employee at least one month’s notice of
the date from which his leave is to be taken.

(c) Leave may be granted and taken in one continuous
period or if the employer and the employee so agree
in not more than three separate periods in respect of
the first 13 weeks’ entitlement and in not more than
two separate periods in respect of any subsequent
period of entitlement.

(d) Any leave shall be inclusive of any public holidays
specified in this award (or agreement) occurring dur-
ing the period when the leave is taken but shall not
be inclusive of any annual leave.

(e) Payment shall he made in one of the following
ways—

(i) In full before the employee goes on leave;
(ii) at the same time as his wages would have been

paid to him if the employee had remained at
work, in which case payment shall, if the em-
ployee in writing so requires, be made by
cheque posted to an address specified by the
employee; or

(iii) in any other way agreed between the employer
and the employee.

(f) No employee shall, during any period when he is on
leave, engage in any employment for hire or reward
in substitution for the employment from which he is
on leave, and if an employee breaches this provision
he shall thereupon forfeit his right to leave hereun-
der in respect of the unexpired period of leave upon

which he has entered, and the employer shall be en-
titled to withhold any further payment in respect of
the period and to reclaim any payments already made
on account of such period of leave.

(14) In the case to which paragraph (2)(c) or paragraph (3)
of subclause (3) applies and in any case in which the employ-
ment of the employee who has become entitled to leave
hereunder is terminated before such leave is taken or fully
taken the employer shall, upon termination of his employment
otherwise than by death pay to the employee, and upon termi-
nation of employment by death pay to the personal
representative of the employee upon request by the personal
representative, a sum equivalent to the amount which would
have been payable in respect of the period of leave to which
he is entitled to deemed to have been entitled and which would
have been taken but for such termination. Such payment shall
be deemed to have satisfied the obligation of the employer in
respect of leave hereunder.

6. Granting Leave in Advance and Benefits to be Brought
into Account

(15) Any employer may by agreement with an employee
allow leave to such an employee before the right thereto has
accrued due, but where leave is taken in such case the em-
ployee shall not become entitled to any further leave hereunder
in respect of any period until after the expiration of the period
in respect of which such leave had been taken before it ac-
crued due.

(16) Where leave has been granted to an employee pursuant
to the preceding paragraph before the right thereto has accrued
due, and the employment subsequently is terminated, the em-
ployer may deduct from whatever remuneration is payable upon
the termination of the employment such amount as represents
payment for any period for which the employee has been
granted long service leave to which he was not at the date of
termination of his employment or prior thereto entitled.

(17) Any leave in the nature of long service leave or pay-
ment in lieu thereof under a State Law or a long service leave
scheme not under the provisions hereof granted to an employee
by his employer in respect of any period of service with the
employer shall be taken into account whether the same is
granted before or after the coming into operation hereof and
shall be deemed to have been taken and granted hereunder in
the case of leave with pay to the extent of the period of such
leave and in the case of payment in lieu thereof to the extent of
a period of leave with pay equivalent thereof of the entitle-
ment of the employee hereunder.

7. Records to be Kept
(1) Each employer shall during the employment and for a

period of 12 months thereafter, or in the case of termination
by death of the employee for a period of three years thereafter,
keep a record from which can be readily ascertained the name
of each employee, and his occupation, the date of the com-
mencement of his employment and his entitlement to long
service leave and any leave which may have been granted to
him or in respect of which payment may have been made here-
under.

(2) Such record shall be open for inspection in the manner
and circumstances prescribed by this award (or agreement)
with respect to the time and wages record.

8. Special Board of Reference
(1) There shall be constituted a Special Board of Reference

for the purpose hereof to which all disputes and matters aris-
ing hereunder shall be referred and the Board shall determine
all such disputes and matters.

(2) There shall be assigned to such Board the functions of
(a) the settlement of disputes of any matters arising here-

under;
(b) the determination of such matters as are specifically

assigned to it hereunder.
(3) The Board of Reference shall consist of one representa-

tive or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated)
and one representative or substitute nominated from time to
time by the Trades and Labor Council of Western Australia
together with a chairman to be mutually agreed upon by the
organisations named in this paragraph.
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9. State Law
(1) The provisions of any State Law to the extent to which

they have before the coming into operation hereof conferred
an accrued right on an employee to be granted a period of long
service leave in respect of a completed period of 15 or more
years’ service or employment or an accrued right on an em-
ployee or his personal representative to payment in respect of
long service leave shall not be affected hereby and shall not be
deemed to be inconsistent with the provisions hereof.

(2) The entitlement of any such employee to leave in respect
of a period of service with the employer completed after the
period in respect of which the long service leave referred to in
paragraph (1) of this subclause accrued due shall be in accord-
ance herewith.

(3) Subject to paragraphs (1) and (2) of this subclause the
entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the employee
may be entitled in respect of employment of the employee by
the employer.

(4) An employer who under any State Law with regard to
long service leave is exempted from the provisions of that law
as at I April 1958, shall in respect of the employees covered
by such exemptions be exempt from the provisions hereof.

10. Exemptions
The Special Board of Reference may subject to such condi-

tions as it thinks fit exempt any employer from the provisions
hereof in respect of its employees where there is an existing or
prospective long service scheme which in its opinion, is, viewed
as a whole, more favourable for the whole of the employees of
that employer than the provision hereof.

22.—SICK LEAVE
(1) An employee other than a casual who is unable to at-

tend or remain at the place of employment during the ordinary
hours of work by reason of personal ill health or injury is en-
titled to payment during such absence in accordance with the
following—

(a) Provided that the employee has accrued an entitle-
ment to paid sick leave pursuant to paragraph (b)
hereof, the employee will be paid at ordinary time
rates of pay for all of the hours for which the em-
ployee is absent and for which he or she would have
been ordinarily rostered to work ordinary hours un-
til such time as the accrued entitlement to paid sick
leave is exhausted.

(b) Entitlement to payment accrues at the rate of one
sixth of a week for every completed month of serv-
ice with the Company;

(c) Where in the first or successive years of service, the
employee is absent from work because of personal
ill health or injury for a period longer than the em-
ployee’s entitlement to paid sick leave, payment may
be adjusted at the end of that year of service, or at
the time the employee’s services terminate, if before
the end of that year of service, the employee has be-
come entitled to further paid sick leave;

(d) Unused sick leave entitlements will accumulate from
year to year;

(e) To be entitled to payment in accordance with this
clause the employee must as soon as reasonably prac-
ticable advise the Company of his or her inability to
attend for work, the nature of the illness or injury
and the estimated duration of the absence;

(f) This clause does not apply to an employee who fails
to produce a certificate from a medical practitioner
at the time of the absence or who fails to supply such
other proof of the illness or injury as the Company
may reasonably require provided that the employee
is not required to produce a certificate from a medi-
cal practitioner with respect to absences of two days
or less unless after two such absences in any year of
service the Company requests in writing that the next
and subsequent absences in that year if any, will re-
quire a certificate;

(g) The Company may request from the employee a cer-
tificate from a medical practitioner or a statutory
declaration as to the employee’s unfitness for work

in respect of the employee’s working day prior to or
following a rostered day off or a public holiday;

(h) An employee will not be entitled to take more than
ten weeks paid sick leave in any year.

(2) Where the Company is transmitted to another employer
and the employee’s service is deemed continuous in accord-
ance with the Long Service Leave provisions published in 66
WAIG l4, the paid sick leave standing to the credit of the em-
ployee at the date of transmission from service with the
Company will be credited to the employee at the commence-
ment of service with the new employer and may be claimed in
accordance with this clause.

(3) This clause does not apply with respect to payment to
employees who are entitled to payment under the Workers’
Compensation and Assistance Act or to employees whose ill
health or injury is the result of an act of irresponsibility with
respect to their employment.

(4) Part-time employees accrue sick leave at the rate of one
sixth of a week for each completed month of service to be
calculated on the average number of ordinary hours worked
each week for every completed month of service.

(5) Any payment for sick leave in addition to the entitle-
ments provided under this clause will be entirely in the
discretion of the Company.

(6) An employee with responsibilities in relation to their
dependant child or children or to other members of their im-
mediate family who need their care and support, shall be
entitled to take up to 3 days per year of their accrued sick
leave entitlement for absences relating to the illness of the
family member.

23.—PARENTAL LEAVE
The following provisions shall apply to employees under

this Agreement.  References to award shall mean reference to
this Agreement.

Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.

PART A
MATERNITY LEAVE
(1) Nature of Leave
Maternity leave is unpaid leave.
(2) Definitions
For the purpose of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Paternity leave” means leave of the type provided
for in Part B hereof whether prescribed in an award
or otherwise.

(c) “Child” means a child of the employee under the age
of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked I

accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(3) Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to

her employer of a certificate required by clause (4) hereof,
shall be entitled to a period of up to 52 weeks maternity leave
provided that such leave shall not extend beyond the child’s
first birthday.  This entitlement shall be reduced by any period
of paternity leave taken by the employee’s spouse in relation
to the same child and, apart from paternity leave of up to one
week at the time of confinement, shall not be taken concur-
rently with paternity leave.

Subject to Clauses (6) and (9) hereof, the period of mater-
nity leave shall be unbroken and shall, immediately following
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confinement, include a period of up to six weeks compulsory
leave.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which she proceeds on such leave.

(4) At the time specified in Clause (5) hereof the employee
must produce to her employer—

(a) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement;

(b) a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(5) Notice Requirements
(a) An employee shall, not less than 10 weeks prior to

the presumed date of confinement, produce to her
employer the certificate referred to in Clause (4) (a)
hereof.

(b) An employee shall give not less than four weeks
notice in writing to her employer of the date on which
she proposes to commence maternity leave, stating
the period of leave to be taken and shall, at the same
time, produce to her employer the statutory declara-
tion referred to in Clause (4) (b) above.

(c) An employer, by not less than 14 days notice in writ-
ing to the employee, may require her to commence
maternity leave at any time within the six weeks im-
mediately prior to her presumed date of confinement.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (b) hereof
if such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(6) Transfer to a Safe Job
Where, in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a registered medi-
cal practitioner.  Such leave shall be treated as maternity leave
for the purposes of Clause (1), (11), (12) and (13) hereof.

(7) Variation of Period of maternity Leave
(a) Provided the maximum period of maternity leave

does not exceed the period to which the employee is
entitled under clause (3) hereof—

(i) the period of maternity leave may be length-
ened once only by the employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of maternity leave may, with the consent
of the employer, be shortened by the employee giv-
ing not less than fourteen days notice in writing
stating the period by which the leave is to be short-
ened.

(8) Cancellation of Maternity Leave
(a) Maternity Leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminate other than by birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer, having
regard to any medical advice produced by the em-
ployee. not exceeding four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(9) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her return
to work.

(ii) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered medical
practitioner certifies as necessary before her return
to work, provided that the aggregate to paid sick
leave, special maternity leave and maternity leave
shall not exceed the period to which the employee is
entitled under Clause (3) hereof.

(c) For the purposes of Clauses (10), (11) and (12) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave, or in the
case of an employee who was transferred to \a safe
job pursuant to subclause (6) hereof, to the position
she held immediately before such transfer.

Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing she shall be entitled to a position as
nearly comparable in status and pay to that of her former posi-
tion.

(10) Maternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this schedule does not exceed the period
to which the employee is entitled under subclause
(3) hereof, an employee may, in lieu of or in con-
junction with maternity leave, take any annual leave
or long service leave or any part thereof to which
she is then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during her ab-
sence on maternity leave.

(11) Effect of Maternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on maternity leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of any relevant award or agreement.

(12) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of the employer in relation to termination of
employment are not hereby affected.

(13) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of
her period of maternity leave.

(b) An employee, upon returning to work after mater-
nity leave or the expiration of the notice required by
paragraph (a) above, shall be entitled to the position
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which she held immediately before proceeding on
maternity leave or, in the case of an employee who
was transferred to a safe job pursuant to subclause
(6) hereof, to the position which she held immedi-
ately before such transfer or in relation to an
employee who has worked part-time during the preg-
nancy the position she held immediately before
commencing such part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(14) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before the employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this subclause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as re-
quiring an employer to engage a replacement
employee.

PART B
PATERNITY LEAVE

(1) Nature of Leave
Paternity leave is unpaid leave.
(2) Definitions
For the purposes of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Maternity leave” means leave of the type provided
by in Part A hereof (and includes special maternity
leave) whether prescribed in an award or otherwise.

(c) “Child” means a child of the employee or the em-
ployee’s spouse under the age of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Primary care-giver” means a person who assumes

the principal role of providing care and attention to a
child.

(f) “continuous service” means service under an unbro-
ken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause;

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the award.

(3) Eligibility for Paternity leave
A male employee, upon production to the employer of a cer-

tificate required by subclause (5) hereof shall be entitled to
one or two periods of paternity leave, the total of which shall
not exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to one week at the time of
confinement of his spouse;

(b) a further unbroken period of up to 51 weeks in order
to be the primary care-giver of a child provided that
such leave shall not extend beyond the child’s first
birthday. This entitlement shall be reduced by any
period of maternity leave taken by the employee’s
spouse and shall not be taken concurrently with that
maternity leave.

An employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which he proceeds upon either period of leave.

(4) Certification
At the time specified in subclause (5) hereof the employee

must produce to the employer—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement or states the
date on which the birth took place;

(b) in relation to any period to be taken under subclause
(3)(b) above, a statutory declaration stating—

(i) he will take that period of paternity leave to
become the primary care-giver of a child;

(ii) particulars of any period of maternity leave
sought or taken by his spouse; and

(iii) for the period of paternity leave he will not
engage in any conduct inconsistent with his
contract of employment.

(5) Notice Requirements
(a) The employee shall, not less than 10 weeks prior to

each proposed period of leave, give to the employer
notice in writing stating the dates on which he pro-
poses to start and finish the period or periods of leave
and produce the certificate and statutory declaration
required in subclause (4) above.

(b) The employee shall not be in breach of this para-
graph as a consequence of failure to give the notice
required in paragraph (a) above if such failure is due
to—

(i) the birth occurring earlier than the expected
date; or

(ii) the death of the mother of the child; or
(iii) other compelling circumstances.

(c) The employee shall immediately notify the employer
of any change in the information provided pursuant
to subclause (4) above.

(6) Variation of Period of Paternity Leave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is enti-
tled under subclause (3)—

(i) the period of paternity leave provided by
subclause (3)(b) hereof be lengthened once
only by the employee giving not less than 14
days notice in writing stating the period by
which the leave is to be lengthened.

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of paternity leave taken under subclause
(3)(b) hereof may, with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(7) Cancellation of Paternity Leave
Paternity leave, applied for under subclause (3)(b) hereof

but not commenced, shall be cancelled when the pregnancy of
the employee’s spouse terminates other than by the birth of a
living child.

(8) Paternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under clause
(3) hereof, an employee may, in lieu of or in con-
junction with paternity leave, take any annual leave
or long service leave or any part thereof to which he
is entitled.

(b) Paid sick leave or other paid authorised award ab-
sence (excluding annual leave or long service leave)
shall not be available to an employee during his ab-
sence on paternity leave.

(9) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on paternity leave shall not
break the continuity of service of any employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.
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(10) Termination of Employment
(a) An employee on paternity leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the grounds of his absence on pater-
nity leave, but otherwise the right of an employer in
relation to termination of employment are not hereby
affected.

(11) Return to Work After paternity Leave
(a) An employee shall confirm his intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of paternity leave provided by subclause (3)(b)
above.

(b) An employee, upon returning to work after paternity
leave or the expiration of the notice required by para-
graph (a) above, shall be entitled to the position which
he held immediately before proceeding on paternity
leave, or in relation to an employee who has worked
part-time under this clause to the position he held
immediately before commencing such part-time
work.

Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, he shall be entitled to a position as
nearly comparable in status and pay to that of his former posi-
tion.

(12) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
paternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before an employer engages a person to replace an
employer temporarily promoted or transferred in or-
der to replace an employee exercising his rights under
this subclause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Noting in this subclause shall be construed as re-
quiring the employer to engage a replacement
employee.

PART C
ADOPTION LEAVE

(1) Nature of Leave
Adoption leave is unpaid leave
(2) Definitions
For the purposes of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Child” means a person under the age of five years
who is placed with the employee for the purposes of
adoption, other than a child or stepchild of the em-
ployee or of the spouse of the employee or a child
who has previously lived continuously with the em-
ployee for a period of six months or more.

(c) “Relative adoption” occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

(d) “Primary care-giver” means a person who assumes
the principal role of providing care and attention to a
child.

(e) “Spouse” includes a de facto spouse.
(f) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the award.

(3) Eligibility
An employee, upon production to the employer of a certifi-

cate required by subclause (4) hereof, shall be entitled to one
or two periods of adoption leave, the total of which shall not
exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to three weeks at the time
of the placement of the child;

(b) a further unbroken period of up to 52 weeks from
the time of its placement in order to be the primary
care giver of a child.  The leave shall not extend be-
yond one year after the placement of the child and
shall not be taken concurrently with adoption leave
taken by the employee’s spouse in relation to the same
child.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which he or she proceeds upon such leave in either case.

(4) Certification
Before taking adoption leave the employee must produce to

the employer—
(a)

(i) a statement from an adoption agency or other appro-
priate body of the presumed date of placement of the
child with the employee for adoption purposes; or

(ii) a statement from the appropriate government author-
ity confirming that the employee is to have custody
of the child pending application for an adoption or-
der.

(b) In relation to any period to be taken under subparagraphs
hereof, a statutory declaration stating—

(i) the employee is seeking adoption leave to become
the primary care-giver of the child;

(ii) particulars of any period of adoption leave sought or
taken by the employee’s spouse; and

(iii) for the period of adoption leave the employee will
not engage in any conduct inconsistent with his or
her contract of employment.

(5) Notice Requirements
(a) Upon receiving notice of approval for adoption pur-

poses, an employee shall notify the employer of such
approval and within two months of such approval
shall further notify the employer of the period or
periods of adoption leave the employee proposes to
take.  In the case of a relative adoption the employee
shall notify as aforesaid upon deciding to take a child
into custody pending an application for an adoption
order.

(b) An employee who commences employment with the
employer after the date of approval for adoption pur-
poses shall notify the employer thereof upon
commencing employment and of the period or peri-
ods of adoption leave which the employee proposes
to take.  Provided that such employee shall not be
entitled to adoption leave unless the employee has
not less than 12 months continuous service with the
employer immediately preceding the date upon which
he or she proceeds upon such leave.

(c) An employee shall, as soon as the employee is aware
of the presumed date of placement of a child for adop-
tion purposes but not later than fourteen days before
such placement, give notice in writing to the em-
ployer of such date, and of the date of the
commencement of any period of leave to be taken
under subclause (3)(a) above.

(d) An employee shall, 10 weeks before the proposed
date of commencing any leave to be taken under
subclause (3)(b) above give notice in writing to the
employer of the date of commencing leave and the
period of leave to be taken.

(e) An employee shall not be in breach of this subclause,
as a consequence of failure to give the stipulated
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period of notice in accordance with subclauses (c)
and (d) above if such failure is occasioned by the
requirement of an adoption agency to accept earlier
or later placement of a child, the death of the spouse
or other compelling circumstances.

(6) Variation of Person of Adoption Leave
(a) Provided the maximum period of adoption leave does

not exceed the period to which the employee is enti-
tled under subclause (3) hereof—

(i) the period of adoption leave taken under
subclause (3)(b) above may be lengthened once
only by the employee giving not less than 14
days notice in writing stating the period by
which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of adoption leave taken under subclause
(3)(b) above may with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(7) Cancellation of Adoption Leave
(a) Adoption leave, applied for but not commenced, shall

be cancelled should the placement of the child not
proceed.

(b) Where the placement of a child for adoption pur-
poses with an employee then on adoption leave does
not proceed or continue, the employee shall notify
the employer forthwith and the employer shall nomi-
nate a time not exceeding four weeks from receipt of
notification for the employee’s resumption of work.

(8) Special Leave
The employer shall grant to any employee who is seeking to

adopt a child, such unpaid leave not exceeding two days, as is
required by the employee to attend any compulsory interviews
or examinations as are necessary as part of the adoption pro-
cedure. Where paid leave is available to the employee the
employer may require the employee to take such leave in lieu
of special leave.

(9) Adoption leave and Other Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under subclause
(3) above an employee may, in lieu of or in conjunc-
tion with adoption leave, take any annual leave or
long service leave or any part thereof to which he or
she is entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during the em-
ployee’s absence on adoption leave.

(10) Effect of Adoption leave on Employment
Subject to this clause, notwithstanding any award or other

provision to the contrary, absence or adoption leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of any relevant award or agreement.

(11) Termination of Employment
(a) An employee on adoption leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of the employee’s appli-
cation to adopt a child or absence on adoption leave,
but otherwise the rights of an employer in relation to
termination of employment are not hereby affected.

(12) Return to Work after Adoption Leave
(a) An employee shall confirm the intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of adoption leave provided by subclause (3)(b)
above.

(b) An employee, upon returning to work after adoption
leave shall be entitled to the position held immedi-
ately before proceeding on such leave or, in relation

to an employee who has worked part-time under this
clause the position held immediately before com-
mencing such part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, the employee
such be entitled to a position as nearly comparable
in status and pay to that of the employee’s former
position.

(13) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
adoption leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and the rights of the
employee who is being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising rights under
this subclause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as re-
quiring the employer to engage a replacement
employee.

PART D
PART-TIME WORK

(1) Definitions
For the purposes of this subclause—

(a) “Male Employee” means an employed male who is
caring for a child born of his spouse or a child placed
with the employee for adoption purposes.

(b) “Female Employee” means an employed female who
is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption pur-
poses.

(c) “Spouse” includes a de facto spouse.
(d) “Former position” means the position held by a fe-

male or male employee immediately before
proceeding on leave or part-time employment under
this subclause whichever first occurs or, if such po-
sition no longer exists but there are other positions
available for which the employee is qualified and
the duties of which he or she is capable of perform-
ing, a position as nearly comparable in status and
pay to that of the position first mentioned in this defi-
nition.

(e) “Continuous Service” means service under an un-
broken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause; or

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the employer or by the award.

(2) Entitlement
With the agreement of the employer—

(a) A male employee may work part-time in one or more
periods at any time from the date of birth of the child
until its second birthday or, in relation to adoption,
from the date of placement of the child until the sec-
ond anniversary of the placement.

(b) A female employee may work part-time in one or
more periods while she is pregnant where part-time
employment is, because of the pregnancy, necessary
or desirable.

(c) A female employee may work part-time in one or
more periods at any time from the seventh week af-
ter the date of birth of the child until its second
birthday.

(d) In relation to adoption a female employee may work
part-time in one or more periods at any time from
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the date of the placement of the child until the sec-
ond anniversary of that date.

(3) Return to Former Position
(a) An employee who has had at least 12 months con-

tinuous service with the employer immediately before
commencing part-time employment after the birth
or placement of a child has, at the expiration of the
period of such part-time employment or the first pe-
riod, if there is more than one, the right to return to
his or her former position.

(b) Nothing in paragraph (a) above shall prevent the em-
ployer from permitting the employee to return to his
or her former position after a second or subsequent
period of part-time employment.

(4) Pro-Rata Entitlements
Subject to the provisions of this subclause and the matters

agreed to in accordance with subclause (8) hereof, part-time
employment shall be in accordance with the provisions of this
award which shall apply pro rata.

(5) Part-time Work Agreement
Before commencing a period of part-time employment un-

der this subclause the employee and the employer shall agree—
(a) that the employee may work part-time;
(b) upon the hours to be worked by the employee, the

days upon which they will be worked and commenc-
ing times for the work;

(c) upon the classification applying to the work to be
performed; and

(d) upon the period of part-time employment.
(e) The terms of this agreement may be varied by con-

sent.
(f) The terms of this agreement or any variation to it

shall be reduced to writing and retained by the em-
ployer.  A copy of the agreement and any variation
to it shall be provided to the employee by the em-
ployer.

(g) The terms of this agreement shall apply to part-time
employment.

(6) Termination of Employment
(a) The employment of a part-time employee under this

clause may be terminated in accordance with the pro-
visions of this award but may not be terminated by
the employer because the employee has exercised or
proposes to exercise any right arising under this
clause or has enjoyed or proposes to enjoy any ben-
efits arising under this clause.

(b) Any termination entitlements payable to an employee
whose employment is terminated while working part-
time under this clause, or while working full-time
after transferring from part-time under this clause,
shall be calculated by reference to the full-time rate
of pay at the time of termination and by regarding all
service as a full-time employee as qualifying for a
termination entitlement based on the period of full-
time employment and all service as a part-time
employee on a pro rata basis.

(7) Extension of Hours of Work
An employer may request, but not require, an employee

working part-time under this clause to work outside or in ex-
cess of the employee’s ordinary hours of duty provided for in
accordance with subclause (8) hereof.

(8) Nature of Part-Time Work,
The work to be performed part-time need not b the work

performed by the employee in his or her former position but
shall be work otherwise performed under this award.

(9) Inconsistent Award Provisions
An employee may work part-time under this clause notwith-

standing any other provisions of this award which limits or
restricts the circumstances in which part-time employment may
be worked or the terms upon which it may be worked includ-
ing provisions—

(a) limiting the number of employees who may work
part-time;

(b) establishing quotas as to the ratio of part-time to full-
time employees;

(c) prescribing a minimum or maximum number of hours
a part-time employee may work; or

(d) requiring consultation with, consent of or monitor-
ing by a union;

(e) and such provisions do not apply to part-time work
under this clause.

(10) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee working part-
time under this subclause.

(b) A replacement employee may be employed part-time.
Subject to this clause, subclauses (5), (6), (7), (9)
and (12) hereof apply to the part-time employment
of replacement employees.

(c) Before an employer engages a replacement employee
under this paragraph, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(d) Unbroken service as a replacement employee shall
be treated as continuous service for the purposes of
clause (1)(e) hereof.

(e) Nothing in this clause shall be construed as requir-
ing the employer to engage a replacement employee.

(11) Effect of Part-Time Employment on continuous Serv-
ice

Commencement on part-time work under this clause, and
return from part-time work to full time work under this clause,
shall not break the continuity of service or employment.

24.—BEREAVEMENT LEAVE
(1) Upon the death of a spouse, including a de facto spouse,

father, mother, sister, brother, child or stepchild, grandparent
or grandchild, an employee other than a casual employee is
entitled, on notice to the employer, to 2 days paid leave up to
and including the day of the funeral of such relation, in ac-
cordance with the following—

(a) leave will be paid in accordance with ordinary rates
of pay;

(b) where an employee is entitled to shift penalties, these
are included in the ordinary rates of pay.

(2) The benefits of this clause may be extended to other close
relationships at the discretion of the Company.

(3) Proof of the death, to the satisfaction of the Company, is
required prior to the employee becoming entitled to paid leave.

(4) Where a part-time employee would normally work on
either or both of the two working days following the death of
a relative as prescribed in subclause (1) of this clause, that
employee will be entitled to be absent on bereavement leave
on either or both of those two working days without loss of
pay.

(5) Bereavement Leave will only apply on days on which
the employee would otherwise be at work.

25.—CONSULTATION
(1) It is recognised by the parties that the key to productive

and harmonious working relationships lies in establishing and
maintaining effective consultative mechanisms that will—

(a) ensure that the views of the employees are known
and taken into account by the Company;

(b) provide management with an informed basis upon
which to make decisions.

(2) To this end, it is agreed that the SQP Consultative Com-
mittee continue to operate by constitution as provided for in
Appendix 3—Consultative Committee—Constitution of this
Agreement.

(3) The key purpose of the Committee is to promote a spirit
of cooperation. Each party will give constructive and sympa-
thetic consideration to all views and representations submitted
to the Committee with a view to furthering the common well
being of the establishment as a whole.

(4) Employee representatives on the Committee are required
to keep their constituents advised on matters arising at the
meeting.
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(5) The Company will consult with employee representa-
tives on the Committee and give prompt consideration to
matters raised by employees—

(a) in order to encourage the improvement of all em-
ployees in the ongoing search for measures to
improve safety, quality and productivity;

(b) and to otherwise foster a fully committed and in-
formed workforce.

26.—DISPUTE SETTLEMENT PROCEDURE
(1) The objective of the dispute settlement procedure is as

follows—
(a) to promote resolution of disputes by measures based

on consultation, cooperation and discussion;
(b) to reduce the level of industrial confrontation; and
(c) to avoid interruption to the performance of work and

the consequential loss of production and wages.
(2) Where a grievance, complaint, claim or any matter which

is likely to result in a dispute arises between the employer and
an employee or group of employees the following procedure
will apply—

(a) the employee or group of employees will discuss the
matter with their immediate supervisor(s);

(b) where the matter is not resolved within a reasonable
time the matter will be referred to the union repre-
sentative for discussion with the employer
representative;

(c) if the matter is still not resolved (within reasonable
time limit) the matter will be referred to a union of-
ficial and a senior employer representative;

(d) where a negotiated settlement cannot be reached af-
ter a reasonable time the parties may apply to the
Western Australian Industrial Relations Commission
for resolution.

(3) The parties are committed to avoiding stoppages of work
or the placing of bans, or any other limitation on the perform-
ance of work prior to the completion of the dispute settlement
procedure.

27.—TIME AND WAGES RECORD
(1) The Company will keep a record containing the follow-

ing—
(a) the full name and last known address of each em-

ployee;
(b) the age of the employee;
(c) the classification of work for which the employee is

paid;
(d) the starting and finishing times and the hours worked

in each day and each week by the employee;
(e) the wages, allowances and overtime (if any) paid each

week and any deductions made therefrom.
(2) The record provided for in subclause (1) of this clause

will be available for inspection and recording by an accredited
union representative during the usual business hours of the
Company providing that at least 24 hours notice is given to
the Company.

28.—RIGHT OF ENTRY
An accredited union representative of a union party to this

Agreement will be permitted to enter the Company’s premises
for the purpose of discussing legitimate union business with
an employee or employees subject to the following—

(1) where practicable the representative will give reason-
able notice to the Company of his or her intention to exercise
his or her rights under this clause;

(2) the representative will notify the Company of his or her
presence on site at or before the time of entering the workplace;

(3) the representative may be required to produce his or her
authority on arrival at the Company’s premises;

(4) upon request by the Company, the representative will
advise to whom he or she wishes to speak and the expected
duration of those discussions;

(5) where reasonably practicable, the representative will
speak with the employees during meal breaks or at non-working
times;

(6) upon request, the Company will arrange for the repre-
sentative to inspect any workplace in which members of that
union may be required to work or equipment which members
of that union may be required to use;

(7) a representative who unduly interferes with work (other
than in the course of an industrial dispute, in which case the
procedures prescribed by Clause 26—Disputes Settlement
Procedure of this Agreement will apply) may be denied right
of entry under this clause.

29.—POSTING OF AGREEMENT AND UNION
NOTICES

The Company will keep a copy of this Agreement and the
relevant Awards in a place convenient to all employees and
will provide a noticeboard for the posting of union notices.

30.—UNION BUSINESS
(1) Union Training Courses
Leave in accordance with this clause will only be granted to

Union representatives. The Company will pay a Union repre-
sentative’s ordinary weekly wage, as prescribed by Clause
11—Wages and Allowances of this Agreement, whilst the
Union representative is attending a Union training course pro-
vided that—

(a) the representative must first obtain the permission
of the Company. Permission will not be unreason-
ably withheld having in mind the operational needs
in the representative’s work area;

(b) each request for permission to attend a course must
be endorsed by the State Secretary of the Union;

(c) each representative will be entitled to a maximum of
five days paid leave in any one calendar year; and

(d) leave under this clause will be granted subject to the
Company being given at least two weeks notice of
the date upon which leave is to be taken, together
with advice as to the nature of the course and the
subject matter to be covered by the course.

31.—INTRODUCTION OF CHANGE AND
REDUNDANCY

(1) Where the Company has made a definite decision to in-
troduce major changes in production, program, organisation,
structure or technology that are likely to have significant ef-
fects on employees, the Company will notify the employees
who may be affected by the proposed changes and their Union
or Unions.

(2) The Company will discuss with the employees affected
and their Union, the introduction of the changes, the effects
the changes are likely to have on employees, measures to avert
or mitigate the adverse effects of those changes on employees
and will give prompt consideration to matters raised by the
employees and their Union in relation to the changes.

(3) For the purposes of this discussion, the Company will
provide in writing to the employees concerned and their Un-
ion, all relevant information about the changes including the
nature of the changes proposed, the expected effects of the
changes on employees and any other matters likely to affect
employees provided that the Company will not be required to
disclose confidential information the disclosure of which would
be contrary to the Company’s interests.

Redundancy
(4) Discussions Before Redundancies
Where an employer has made a definite decision that the

employer no longer wishes the job the employee has been do-
ing to be done by anyone and this is not due to the ordinary
and customary turnover of labour and that decision may lead
to termination of employment, the employer must hold dis-
cussions with the employees directly affected and with their
Union.

(5) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for

reasons set out in subclause (1) above the employee will be
entitled to the same period of notice of transfer as he or she
would have been entitled to if his or her employment had been
terminated, and the Company may, at the Company’s option,
make payment in lieu thereof of an amount equal to the differ-
ence between the former ordinary time rate of pay and the
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new lower ordinary time rates for the number of weeks of
notice still owing.

(6) Severance Pay
(a) In lieu of the notice prescribed for ordinary termina-

tion in Clause 10—Contract of Service of this
Agreement, an employee whose employment is ter-
minated for reasons set out in subclause (1) above
will be entitled to—

(i) four weeks’ notice or payment in lieu thereof;
(ii) two weeks’ pay for each year of service to a

maximum of 30 weeks’ for 15 years service
(iii) one weeks’ pay for each year of service after

15 years to a maximum of 10 weeks’ for the
years between 15 and 25; and

(iv) payment of $1,000 for each completed year of
service to a maximum of $10,000.

(v) An employee aged 45 years or more at the time
the employee’s employment is terminated by
reason of redundancy will be paid one addi-
tional week’s severance pay.

(vi) 50% of accrued sick leave will be paid out.
(vii) “weeks pay” means the ordinary base weekly

rate of wage for the employee concerned.
(b) For the purpose of this clause, continuity of service

will not be broken on account of—
(i) any interruption or termination of the employ-

ment by the Company if that interruption or
termination has been made merely with the
intention of avoiding obligations under this
Agreement in respect of leave of absence;

(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
Agreement or on account of leave lawfully
granted by the Company; or

(iii) any absence with reasonable cause, the proof
of which will be upon the employee;

provided that in the calculation of continuous serv-
ice under this subclause, any time in respect of which
an employee is absent from work except time for
which an employee is entitled to claim annual leave,
sick leave, long service leave and public holidays as
prescribed by this Agreement will not count as time
worked.

(c) Service by the employee in circumstances where the
Company is transmitted to another employer and the
employee’s service is deemed continuous in accord-
ance with the long service leave provisions published
in 66 WAIG pages 1 to 4 will also constitute con-
tinuous service for the purpose of this clause.

(7) Employee Leaving During Notice
An employee whose employment is terminated for reasons

set out in subclause (1) above may terminate his or her em-
ployment during the period of notice and, if so, will be entitled
to the same benefits and payments under this clause had he or
she remained with the employer until the expiry of that notice.
In such circumstances the employee will not be entitled to
payment in lieu of notice.

(8) Alternative Employment
The Company, in a particular redundancy case, may make

application to the Western Australian Industrial Relations Com-
mission to have the general severance pay prescription varied
if the Company obtains acceptable alternative employment for
an employee.

(9) Time Off During Notice Period
During the period of notice of termination, given by the

Company an employee will be allowed up to one day’s time
off without loss of pay during each week of notice for the
purpose of seeking other employment.

If the employee has been allowed paid leave for more than
one day during the notice period for the purpose of seeking
other employment, the employee will, at the request of the
employer, be required to produce proof of attendance at an
interview or he or she will not receive payment for the time

absent. For this purpose a statutory declaration will be suffi-
cient.

(10) Employees with Less than One Year’s Service
This clause does not apply to employees with less than one

year’s continuous service and the general obligation on the
Company should be no more than to give relevant employees
an indication of the impending redundancy at the first reason-
able opportunity, and to take such steps as may be reasonable
to facilitate the obtaining by the employees of suitable alter-
native employment.

(11) Employees Exempted
This clause does not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty. This
clause also does not apply in the case of casual employees,
seasonal employees, temporary employees or apprentices.

(12) Incapacity to Pay
The Company, in a particular redundancy case, may make

application to the Western Australian Industrial Relations Com-
mission to have the general severance pay prescription varied
on the basis of the Company’s incapacity to pay.

32.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) The Company will provide suitable protective clothing

and equipment required to perform work to employees when
necessary.

(2) Such clothing and equipment will remain the property of
the Company and will be returned when required in good con-
dition, fair wear and tear excepted, or paid for at replacement
cost.

(3) Where an employee is required to wear a special uni-
form, such uniform will be provided by the employer. The
uniform will remain the property of the employer and will be
returned when required in good condition, fair wear and tear
excepted, or paid for at replacement cost.

(4) The Company will provide and maintain adequate first
aid equipment on the premises.

(5) Where it is practicable, the Company will provide suit-
able seating accommodation unless it is physically impossible
to carry out the work required in a sitting position

(6)
(a) Where an employee, other than a shift employee is

detained at work until it is too late to travel by regu-
lar public transport to his or her usual place of
residence, the Company will provide transport to the
employee’s usual place of residence free of charge.

(b) This clause does not apply to an employee who usu-
ally has his or her own means of conveyance.

(7) An employee who is required to work from a ladder will
be provided with an assistant on the ground where it is reason-
ably necessary for the employee’s safety.

(8) The work of an electrical fitter will not be tested by an
employee of a lower grade.

33.—TRAINING
(1) The parties to this Agreement are committed to external,

industry and enterprise training of employees to achieve—
• higher skills relevant to the needs of PB Foods Ltd
• multi-skilling of employees to the level required for op-

erational efficiency and flexibility
• a career path within PB Foods Ltd
• retraining to maintain pre-existing skills
• adjustment to technological changes; and
• greater efficiency and job satisfaction
(2) A training programme will be developed consistent

with—
(a) The current future skill needs of PB Foods Ltd
(b) The size, structure and nature of the operations of

PB Foods Ltd, and
(c) he need to develop vocational skills relevant to PB

Foods Ltd through courses conducted by accredited
educational institutions and providers.

(3) All costs associated with standard fees, prescribed text
books and materials incurred by the employee in connection
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with training required by PB Foods Ltd will be re-imbursed
upon production of receipts.

(4) Travel costs incurred by an employee undertaking train-
ing required by PB Foods Ltd which exceed those normally
incurred in travelling to and from work shall be reimbursed.

(5) Authorisation for expenditure in relation to the costs
mentioned in subclause (3) and (4) of this clause shall be ob-
tained prior to such expenditure being incurred.

(6) Payment for SQP Meeting and Training
(a) Overtime

(i) Where an employee works beyond their
rostered finishing time due to attending a SQP
Meeting or a Training session, they will be
paid at single time only for those hours.

(ii) Where an employee attends a SQP Meeting
or a Training session and due to rostering was
unable to have a break as provided for in the
provisions of the Award, then the employee
will apply for those hours.

(b) Shift Allowances
(i) If the employee is attending a Training ses-

sion and they normally would have been paid
a shift allowance for that day had they been at
work, then they will receive the shift allow-
ance payment.

(c) Meal Breaks
(i) Where a meal occurs during a Training ses-

sion it will be unpaid time.
(ii) Long Term Training—eg Week or More

Payment will be at single time with a day shift loading where
the relevant Award provides for such loading payment.

(7) Performance Counselling
If the Company considers that the performance of an em-

ployee is unsatisfactory, the Company’s representatives will—
(a) discuss the matter informally with the employee with

a view to identifying ways in which the perform-
ance of the employee could be improved.
-Specifically, the Company’s representatives and the
employee will discuss.

(i) the areas of the employee’s performance which
are unsatisfactory;

(ii) the reasons for the employee’s unsatisfactory
performance;

(iii) the steps available to the Company which
would assist the employee to perform satis-
factorily, which may include arranging for the
employee to receive training or additional
training or altering the employee’s working
conditions;

(iv) the steps available to the employee to remedy
the unsatisfactory performance.

During any such informal discussions, the employee
is entitled to elect to have either another employee
or a Union representative present during the discus-
sion. The representative of the company will remind
the employee of that entitlement at the beginning of
the discussion.

(b) If, after informal discussions, the Company still con-
siders that the performance of the employee is
unsatisfactory, advise the employee in writing of—

(i) the areas of the employee’s performance which
are unsatisfactory;

(ii) the company’s response to any reasons offered
by the employee for his or her unsatisfactory
performance;

(iii) the steps taken or intended to be taken by the
Company which would assist the employee to
perform satisfactorily;

(iv) the steps required of the employee to remedy
the unsatisfactory performance; and

(v) the time allowed for improvement before fur-
ther assessment.

(c) where the required improvement has not occurred
following the steps set out in paragraphs (a) and (b)
above, give the employee a written warning that fail-
ure to improve performance within a given time may
lead to the employee’s dismissal from employment,
and setting out the steps necessary to be taken by the
employee to improve their performance to a satis-
factory level;

(8) Health and Safety Representative Training
During the term of this Agreement, the Company undertakes

to provide training for duly elected Health and Safety Repre-
sentatives in accordance with the Occupational Health Safety
and Welfare Act and Regulations.

(9) Traineeships
The Unions undertake during the life of this Agreement to

make application to the Western Australian Industrial Rela-
tions Commission for the introduction of Traineeship
Agreements in recognition of the removal of junior rates of
pay from the date of registration of this Agreement.

(10) Apprentices
(a) Apprentices may be taken in the ratio of one appren-

tice for every two or fraction of two (the fraction
being not less than one) tradespeople and will not be
taken in excess of that ratio unless—

(i) the union or unions concerned so agree; or
(ii) the commission so determines.

(b) Junior employees will not be employed in any occupa-
tion to which apprentices may be taken pursuant to the
provisions of the Industrial Training Act, 1975.

34.—SUPERANNUATION
(1) The Company will, in respect of each of its employees,

contribute to the fund in accordance with the provisions of the
Superannuation Guarantee Act 1992.

(2) The Company will make such contribution monthly for
pay periods completed in such months, or at such other time
and in such manner as may be agreed in writing between the
Trustees of a fund and the Company from time to time.

(3) Notwithstanding the provisions of this clause, the Com-
pany is not obliged to contribute to more than one fund in
respect of an employee. The Company contribution will be
paid into a fund of the employee’s choosing, providing there
are at least 20 employees who wish to be a member of that
fund.

(4) Where there is a dispute over the choice of fund to be
utilised by the employer, the matter will be referred to the
Western Australian Industrial Relations Commission for de-
termination.

(5) The Company is not required to contribute during any
periods of unpaid leave or unauthorised absences.

35.—REVIEW OF AGREEMENT
The Company the employees and the Unions agree to com-

mence negotiations for the review and/or renewal of this
agreement at least three month’s prior to the date of expiry.

36.—LEAVE RESERVED—LONG SERVICE LEAVE
Leave is reserved for the parties to make application to the

Commission to vary Long Service Leave provisions and to
register agreements that may be reached with Chiller Distri-
bution Centre, Freezer Distribution Centre, Maintenance and
Laboratory Employees.

37.—SIGNATORIES
THIS AGREEMENT is executed by—
THE COMMON SEAL of
PB FOODS LTD
(ACN 008 668 602)
was affixed hereto in the presence of:Common Seal
Signed 17/9/97
Director Date
Signed 17/9/97
Secretary Date
Signed on behalf of
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COMMUNICATIONS, ELECTRICAL, ELECTRONIC,
ENERGY, INFORMATION, POSTAL, PLUMBING AND
ALLIED WORKERS UNION OF AUSTRALIA,

Common Seal
by—
Signed 17/9/97
Secretary Date
W E C GAME
Name (please print)
Signed on behalf of
AUTOMOTIVE, FOOD, METALS, ENGINEERING,

PRINTING & KINDRED INDUSTRIES UNION OF WORK-
ERS, WESTERN AUSTRALIAN BRANCH

Common Seal
by—
Signed 11/9/97
Secretary Date
JOHN SHARP-COLLETT
Name (please print)
Signed on behalf of
TRANSPORT WORKERS UNION OF AUSTRALIA, IN-

DUSTRIAL UNION OF WORKERS, (WESTERN
AUSTRALIAN BRANCH)

by—
Signed 23/9/97
Secretary Date
JIM MCGIVERON
Name (please print)

APPENDICES
APPENDIX 1—CLASSIFICATIONS AND CAREER

STRUCTURE
(1) BASIS OF CLASSIFICATION
Employees will be classified within the relevant career struc-

ture on the basis of the skills they are required to use in their
employment. Skills held by an employee but not used in the
employee’s employment may be taken into account in any
application for reclassification of the employee but will not be
recognised in the employee’s classification or rate of pay until
the employee is in a position where those skills are required to
be used.

(2) DRIVERS AND STORE PERSONS
(a) GRADE 1

Driver’s assistant;
Loaders; and
Yard person.

(b) GRADE 2
Driver, rigid vehicle to 4.5 tonnes GVM (gross ve-
hicle mass).

(c) GRADE 3
(i) Driver, rigid vehicle from 4.5 tonnes to 13.9

tonnes GVM or GCM (gross combination
mass);

(ii) Driver, forklift up to and including 5 tonnes
lifting capacity; and

(d) GRADE 4
(i) Driver, rigid vehicle over 13.9 tonnes GVM

or GCM and up to 13 tonnes capacity; and
(e) DEFINITIONS

The following definitions will apply to employees
employed as drivers or store persons.

(i) “Driver’s assistant” means and includes any
worker who accompanies the driver to assist
in loading, unloading or delivering.

(ii) “Loaders” shall mean and include all workers
engaged mainly in loading or unloading any
goods, wares, merchandise or materials on or
to or from any vehicle.

(iii) “Yardperson” will include all adult workers,
not otherwise specified, employed in or in
connection with the yard.

(iv) “Capacity” will mean the maximum load the
vehicle is permitted to carry in accordance with
the license issued in connection with it under
the Traffic Act: provided that where the vehi-
cle is not so licensed, “capacity” will mean
the capacity attributed to the vehicle by the
maker or seller of it.

(v) “Van driver salesman” will mean a worker who
is employed in the delivery of goods by van or
truck and who is required in the course of such
duties to act as a sales person for goods to be
carried in or on the van or truck: provided that
this definition will not include a worker whose
major and substantial employment is the so-
liciting of wholesale business.

(vi) “Gross vehicle mass” means the maximum
permissible mass (whether described as the
gross vehicle mass or otherwise) for the mo-
tor vehicle and its load (including any trailer
and its load) as stated in a certificate of regis-
tration or other certificate that is issued in
respect of the motor vehicle by the correspond-
ing authority of another state or territory or
that is required by law to be painted or dis-
played on the motor vehicle.

(3) MAINTENANCE EMPLOYEES
(a) Classification Structure and Definitions

(i) The following classifications and definitions
have superseded the old tasks and craft based
definitions. The following classifications
specify skill, training standards and broad ar-
eas of work. The definitions recognise the
National Broad Base, National Engineering
Production Certificate and National Metal and
Engineering Curricula modules as recognised
and accredited in Western Australia by
SESDA.

(ii) Classifications are based on the progressive
acquisition of modules of skill and/or training
and application of skills and form the career
path which determines the pay rate structure.

(iii) Reclassification on the basis of skills obtained
through means other than accredited training
will be subject to testing according to the re-
classification procedures outlined in the WA
Implementation Manual. Reclassification by
this method shall only be available one time
to an employee and in order to be successful
reclassification claims must be lodged with the
employer in writing. The employer shall give
receipt of the claims to the employee con-
cerned. Future reclassification will then only
be available through complying with the re-
quirements of the definitions.

(iv) Appointment to any wage level in the classifi-
cation structure is contingent upon such
additional work being available and required
to be performed by the employer.

(v) Wage Group, Classification Title and Mini-
mum Training

Group Title Requirement
*C5 Advanced Engineering Advanced Certificate

Tradesperson Level II 15 modules
*C6 Advanced Engineering 1st Year of Advanced

Tradesperson Level 1 Certificate or 12 modules
C7 Engineering Tradesperson Nine modules

Special Class Level II
C8 Engineering Tradesperson Six modules

Special Class Level I
C9 Engineering Tradesperson Three modules

Level II
C10 Engineering Tradesperson Trade Certificate or 24

Engineering Production modules of an Engineering
Employee Level V  Production Certificate

C11 Engineering/Production Sixteen modules of an
Employee Level IV Engineering Production

Certificate
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Group Title Requirement
C12 Engineering/Production Eight modules of an

Employee Level III Engineering Production
Certificate

C13 Engineering/Production In-house Training
Employee Level II

C14 Engineering/Production Up to 38 hours induction
Employee Level I training

* Refers to definitions re the training requirements.
(b) Wage Group: C14

Engineering/Production Employee Level 1
(Relativity to C10 78%)
An Engineering/Production Employee Level 1 is an
employee undertaking up to 38 hours induction train-
ing which may include information on the enterprise,
conditions of employment, introduction to supervi-
sors and fellow employees, training and career path
opportunities, plant layout, work and documentation
procedures, occupational health and safety, equal
employment opportunity and quality control/assur-
ance.
An employee at this level performs routine duties
essentially of a manual nature and to the level of
their training.

(i) Performs general labouring and cleaning du-
ties;

(ii) Exercises minimal judgment;
(iii) Works under direct supervision; or
(iv) Is undertaking structured training so as to en-

able the employee to work at C13 level.
(c) Wage Group: C13

Engineering/Production Employee Level II
(Relativity to C10 82%)
An Engineering/Production Employee Level II who
has completed up to three months structured train-
ing so as to enable the employee to perform work
within the scope of this level.
At this level an employee performs work above and
beyond the skills of an employee at C14 and to the
level of the employee’s training.

(i) Works under direct supervision either individu-
ally or in a team environment.

(ii) Understands and undertakes basic quality con-
trol/assurance procedures including the ability
to recognise basic quality deviations and faults.

(iii) Understands and utilises basic statistical proc-
ess control procedures.

Indicative of the tasks which an employee at this level
may perform are the following—

• repetitive work on automatic, semiautomatic
or single purpose machines or equipment;

• assembles components using basic written,
spoken and/or diagrammatic instructions in an
assembly environment;

• basic soldering or butt and spot welding skills
or cutting scrap with oxyacetylene blow pipe;

• uses selected hand tools;
• cleans boilers;
• maintains simple records;
• uses hand trolleys and pallet trucks;
• assists in the provision of on the job training

in conjunction with tradespersons and super-
visor/trainers.

(d) Wage Group: C12
Engineering/Production Employee Level III
(Relativity to C10 87.4%)
An Engineering/Production Employee Level III has
completed eight modules towards a Engineering Pro-
duction Certificate or equivalent training to enable
the employee to perform work within the scope of
this level.

At this level an employee performs work above and
beyond the skills of an employee at C 13 and to the
level of the employee’s training.

(i) Is responsible for the quality of the employ-
ee’s own work subject to routine supervision;

(ii) Works under routine supervision either indi-
vidually or in a team environment;

(iii) Exercises discretion within the employee’s
level of skills and training.

Indicative of the tasks which an employee at this level
may perform are the following—

• operates flexibly between assembly stations;
• operates machinery and equipment which re-

quires exercising skills and knowledge beyond
that of an employee at Level C13;

• non-trade engineering skills;
• basic tracing and sketching skills;
• receiving, despatching, distributing, sorting,

checking, packing (other than repetitive pack-
ing in a standard container or containers in
which such goods are ordinarily sold), docu-
menting and recording of goods, materials and
components;

• basic inventory control in the context of a pro-
duction process;

• basic keyboard skills;
• advanced soldering techniques;
• boiler attendant;
• operation of mobile equipment including

forklifts, hand trolleys, pallet trucks, overhead
cranes and winch operation;

• ability to measure accurately;
• assists one or more tradespersons;
• welding which requires the exercise of knowl-

edge and skills above level C13;
• assists in the provision of on the job training

in conjunction with tradespersons and super-
visor/trainers.

(e) Wage Group: C11
Engineering/Production Employee Level IV
(Relativity to C10 92.4%)
An Engineering/Production Employee Level IV has
completed sixteen modules towards a Engineering
Production Certificate or equivalent training to en-
able the employee to perform work within the scope
of this level.
At this level an employee performs work above and
beyond the skills of an employee at C12 and to the
level of the employee’s training—

(i) Works from complex instructions and proce-
dures;

(ii) Assists in the provision of on the job training
to a limited degree;

(iii) Coordinates work in a team environment or
works individually under general supervision;

(iv) Is responsible for assuring the quality of the
employee’s own work.

Indicative of the tasks which an employee at this level
may perform are the following—

• uses precision measuring instruments;
• machine setting, loading and operation;
• rigging (certified);
• inventory and store control including;
• licensed operation of all appropriate materials

handling equipment;
• use of tools and equipment within the scope

of (basic non-trades) maintenance;
• computer operation at a level higher than that

of an employee at C12 level;
• intermediate keyboard skills;
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• basic engineering and fault finding skills; ba-
sic quality checks on the work of others;

• is licensed and certified for forklift, engine
driving and crane driving operations to a level
higher than C12;

• has a knowledge of the employer’s operations
as it relates to production processes;

• lubricates production machinery equipment;
• assists in the provision of on the job training

in conjunction with tradespersons and super-
visor/trainers.

(f) Wage Group: C10
Engineering Tradesperson Level 1
An Engineering Tradesperson Level I holds a Trade
Certificate or Tradespersons Rights Certificate as
an—
—Engineering Tradesperson (electrical/electronic)
Level l; or
—Engineering Tradesperson (mechanical) Level 1;
or
—Engineering Tradesperson (fabrication) Level 1;
and is able to exercise the skills and knowledge of
that trade.
An Engineering Tradesperson Level 1 works above
and beyond an employee at C11 and to the level of
the employee’s training;

(i) Understands and applies quality control tech-
niques;

(ii) Exercises good interpersonal and communi-
cation skills;

(iii) Exercises keyboard skills at a level higher than
C11;

(iv) Exercises discretion within the scope of this
grade;

(v) Performs work under limited supervision ei-
ther individually or in a team environment;

(vi) Operates all lifting equipment incidental to the
employee’s work;

(vii) Performs non-trade tasks incidental to the
employee’s work;

(viii) Performs work which while primarily involv-
ing the skills of the employee’s trade is
incidental or peripheral to the primary task and
facilitates the completion of the whole task.
Such incidental or peripheral work would not
require additional formal technical training;

(ix) Is able to inspect products and/or materials for
conformity with established operational stand-
ards.

Production Systems Employee
A Production Systems Employee, while still being
primarily engaged in engineering/production work
applies the skills acquired through the successful
completion of 24 modules towards an Engineering
Production Certificate in the production, distribution
or stores functions according to the needs of the en-
terprise.
A Production Systems employee works above and
beyond an employee at C11 and to the level of the
employee’s training—
Understands and applies quality control techniques;

(i) Exercises good interpersonal communication
skills;

(ii) Exercises discretion within the scope of this
grade;

(iii) Exercises keyboard skills at a level higher than
C11;

(iv) Performs work under general supervision ei-
ther individually or in a team environment.

(v) Is able to inspect products and/or materials for
conformity with established operational stand-
ards.

Indicative of the tasks which an employee at this level
may perform are as follows—

• approves and passes first off samples and
maintains quality of product;

• works from production drawings, prints or
plans;

• operates, sets up and adjusts all production
machinery in a plant including production
process welding to the extent of training;

• can perform a range of engineering mainte-
nance functions including;

— removal of equipment fastenings in-
cluding use of destructive cutting
equipment;

— lubrication of production equipment;
— running adjustments to production

equipment;
— operates all lifting equipment;
— basic production scheduling and mate-

rials handling within the scope of the
production process or directly related
functions within raw materials/finished
goods locations in conjunction with
technicians;

— understands and applies computer tech-
niques relating to production process
operations; first class engine drivers’
certificate;

— has high level stores and inventory re-
sponsibility beyond the requirements of
an employee at C11;

— assists in the provision of on the job
training in conjunction with
tradespersons and trainers;

— has a sound knowledge of the employ-
ers operations as it relates to the
production process.

(g) Wage Group: C9
Engineering Tradesperson Level II
(Relativity to C10 105%)
An Engineering Tradesperson Level II is an—

— Engineering Tradesperson (electrical/elec-
tronic) Level II; or

— Engineering Tradesperson (mechanical) Level
II; or

— Engineering Tradesperson (fabrication) Level
II—

who has completed the following training require-
ment including appropriate on-the-job training—

— three appropriate modules in addition to the
training requirements of C10 level;

and where practical the modules should be identi-
fied in the Enterprise Training Program An
Engineering Tradesperson Level II works above and
beyond a Tradesperson at C10 and to the level of the
employee’s training—

(i) Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification;

(ii) Exercises discretion within the scope of this
grade;

(iii) Works under limited supervision either indi-
vidually or in a team environment;

(iv) Understands and implements quality control
techniques;

(v) Provides trade guidance and assistance as part
of a work team;

(vi) Exercises trade skills relevant to the specific
requirements of the enterprise at a level higher
than Engineering Tradesperson Level 1.

Tasks which an employee at this level may perform
are subject to the employee having the appropriate
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Trade and Post Trade Training to enable the particu-
lar tasks to be performed.

(h) Wage Group: C8
Engineering Tradesperson Special Class Level 1
(Relativity to C10 110%)
An Engineering Tradesperson Special Class Level 1
means an—

— Engineering Tradesperson Special Class (elec-
trical/electronic) Level I; or

— Engineering Tradesperson Special Class (me-
chanical) Level I or

— Engineering Tradesperson Special Class (fab-
rication) Level I—

who has completed the following training require-
ment including appropriate on-the-job training—

— six appropriate modules in addition to the train-
ing requirements of C10 level;

and where practical the modules should be identi-
fied in the Enterprise Training Program.
An Engineering Tradesperson Special Class Level I
works above and beyond a Tradesperson at C9 and
to the level of the employee’s training—

(i) Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification.

(ii) Provides trade guidance and assistance as part
of a work team.

(iii) Assists in the provision of training in conjunc-
tion with supervisors and trainers.

(iv) Understands and implements quality control
techniques.

(v) Works under limited supervision either indi-
vidually or in a team environment.

The following tasks are indicative of what an em-
ployee at this level may perform subject to the
employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be
performed—

• exercises high precision trade skills using vari-
ous materials and/or specialised techniques.

• performs operations on a CAD/CAM termi-
nal in the performance of routine modifications
to NC/CNC programs.

• installs, repairs and maintains, tests, modifies,
commissions and/or fault finds on complex
machinery and equipment which utilises hy-
draulic and/or pneumatic principles and in the
course of such work, is required to read and
understand hydraulic and pneumatic circuitry
which controls fluid power systems.

• works on complex or intricate circuitry which
involves examining, diagnosing and modify-
ing systems comprising interconnected
circuits.

(i) Wage Group: C7
Engineering Tradesperson Special Class Level II
(Relativity to C 10 115%)
An Engineering Tradesperson Special Class Level
II means an—

— Engineering Tradesperson Special Class (elec-
trical/electronic) Level II; or

— Engineering Tradesperson Special Class (me-
chanical) Level II; or

— Engineering Tradesperson Special Class (fab-
rication) Level II; or

who has completed the following training require-
ment including appropriate on-the-job training—

— three appropriate modules which are qualita-
tively higher than and in addition to the training
requirements of C8 level;

and where practical the modules should be identi-
fied in the Enterprise Training Program.

An Engineering Tradesperson Special Class Level
II works above and beyond a Tradesperson at C8
and to the level of the employee’s training—

(i) Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification.

(ii) Is able to provide trade guidance and assist-
ance as part of a work team.

(iii) Provides training in conjunction with super-
visors and trainers.

(iv) Understands and implements quality control
techniques.

(v) Works under limited supervision either indi-
vidually or in a team environment.

The following tasks are indicative of what an em-
ployee at this level may perform subject to the
employee having appropriate Trade and Post Trade
Training to enable the particular tasks to be per-
formed;

• works on machines or equipment which uti-
lise complex mechanical, hydraulic and/or
pneumatic circuitry and controls or a combi-
nation thereof.

• works on machinery or equipment which uti-
lises complex electrical/electronic circuitry and
controls.

• works on instruments which make up a com-
plex control system which utilises some
combination of electrical, electronic, mechani-
cal or fluid power principles.

• applies advanced computer numerical control
techniques in machining or cutting or welding
or fabrication.

• exercises intermediate CAD/CAM skills in the
performance of routine modifications to pro-
grams.

• works on complex or intricate interconnected
electrical circuits at a level above C8.

• works on complex radio/communication
equipment.

(j) Wage Group: C6
* The Advanced Certificates and Associate Diplo-
mas noted in this definition do not equate to existing
TAFE qualifications of the same name and posses-
sion of such qualifications does not of itself justify
classification of an employee at this level.
Advanced Engineering Tradesperson Level 1
(Relativity to C10 125%)
An Advanced Engineering Tradesperson Level I
means an—

— Advanced Engineering Tradesperson (electri-
cal/electronic) Level I; or

— Advanced Engineering Tradesperson (me-
chanical) Level I; or

— Advanced Engineering Tradesperson (fabrica-
tion) Level I;

who has completed (including appropriate on-the-
job training)—

— 12 modules of an Advanced Certificate; or
— 12 modules of an Associate Diploma, or
— equivalent accredited training;

and where practical the modules should be identi-
fied in the Enterprise training Program.
An Advanced Engineering Tradesperson Level I
works above and beyond a Tradesperson at C7 and
to the level of the employee’s training—

(i) Undertakes quality control and work organi-
sation at a level higher than C7.

(ii) Provides trade guidance and assistance as part
of a work team.

(iii) Assists in the training of employees in con-
junction with supervisors/trainers.
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(iv) Performs maintenance planning and predictive
maintenance work other than in technical
fields.

(v) Works under limited supervision either indi-
vidually or in a team environment;

(vi) Prepares reports of a technical nature on spe-
cific tasks or assignments as directed;

(vii) Exercises broad discretion within the scope of
this level.

The following are indicative of tasks which an em-
ployee at this level may perform subject to the
employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be
performed;

• work on combinations of machines or equip-
ment which utilises complex electronic,
mechanical and fluid power principles.

• work on instruments which make up a com-
plex control system which utilise some
combination of electrical, electronic, mechani-
cal or fluid power principles and electronic
circuitry containing complex analogue and/or
digital control systems utilising integrated cir-
cuitry.

• application of computer integrated manufac-
turing techniques involving a higher level of
computer operating and programming skills
than for Level C7.

• work on various forms of machinery and
equipment which are electronically controlled
by complex digital and/or analogue control
systems using integrated circuitry.

(k) Wage Group: C5
The Advanced Certificates and Associate Diplomas
noted in this definition do not equate to existing TAFE
qualifications of the same name and possession of
such qualifications does not of itself justify classifi-
cation of an employee at this level.
Advanced Engineering Tradesperson Level II
(Relativity to C10 130%)
An Advanced Engineering Tradesperson Level II
means an—

— Advanced Engineering Tradesperson (electri-
cal/electronic) Level II; or

— Advanced Engineering Tradesperson (me-
chanical) Level II; or

— Advanced Engineering Tradesperson (fabrica-
tion) Level II;

who has completed (including appropriate on-the-
job training)—

— an Advanced Certificate; or
— 15 modules of an Associate Diploma; or
— equivalent accredited training,

and where practical the modules should be identi-
fied in the Enterprise Training Program.
An Advanced Engineering Tradesperson Level II
works above and beyond a Tradesperson at C6 and
to the level of the employee’s training—

(i) Provides technical guidance or advice within
the scope of this level;

(ii) Prepares reports of a technical nature on spe-
cific tasks or assignments as directed or within
the scope of discretion at this level;

(iii) Has an overall knowledge and understanding
of the operating principle of the systems and
equipment on which the tradesperson is re-
quired to carry out their task;

(iv) Assists in the provision of on-the-job training
in conjunction with supervisors and trainers.

The following are indicative of the tasks an employee
at this level may perform subject to the employee
having the appropriate Trade and Post Trade Train-
ing to enable the particular tasks to be performed—

• through a systems approach is able to exer-
cise high level diagnostic skills on complex

forms of machinery, equipment and instru-
ments which utilise some combination of
electrical, electronic, mechanical or fluid
power principles.

• sets up, commissions, maintains and operates
sophisticated maintenance, production and test
equipment and/or systems involving the ap-
plication of computer operating skills at a
higher level than C6.

• works on various forms of machinery and
equipment electronically controlled by com-
plex digital and/or analogue control systems
using integrated circuitry.

• works on complex electronics or instruments
or communications equipment or control sys-
tems which utilise electronic principles and
electronic circuitry containing complex ana-
logue and/or digital control systems using
integrated circuitry.

“Advanced Certificates and Associate Diplomas”
Advanced Certificates and Associate Diplomas noted
in these definitions do not equate to existing TAFE
qualifications of the same name and, possession of
such qualifications does not itself justify classifica-
tion of a tradesperson to this level.

(4) LABORATORY EMPLOYEES
(a) Level 1 Laboratory Technical Assistant
A Level 1 Laboratory Technical Assistant—

(i) shall have attained a grade of C or better in the Cer-
tificate of Secondary Education Examination or
equivalent in mathematics, in a biological science
subject and/or chemistry if appropriate;

(ii) shall hold a Certificate in Introductory Laboratory
Skills (issued by TAFE) or a recognised equivalent;
and

(ii) shall be classified as a Trainee until he/she develops
the necessary skills and knowledge to perform the
duties of a Level 1 Laboratory Technical Assistant.

An employee at this level—
(i) shall perform technical duties in chemical, physical

and microbiological analysis;
(ii) shall be responsible for the quality of his/her own

work subject to detailed direction; and
(iii) shall work in a team environment under routine su-

pervision and undertake duties in a safe and
responsible manner.

Indicative of the tasks which an employee at this level may
perform are the following—

• sample collection;
• cleaning of equipment and facilities;
• media preparation and decontamination;
• majonnier testing of fats and solids;
• limited interpretation of results;
• undertake training for progression to Level 2.

(b) Level 1 Development Technical Assistant
A Level 1 Development Technical Assistant—

(i) shall have attained a Grade C or better in the Certifi-
cate of Secondary Education Examination or
equivalent in mathematics, in a biological science
subject and/or chemistry if appropriate; and

(ii) shall be classified as a Trainee until he/she develops
the necessary skills and knowledge to perform the
duties of a Level 1 Development Technical Assist-
ant.

An employee at this level—
(i) shall perform basic technical duties relating to prod-

uct development and improvement;
(ii) shall be responsible for the quality of his/her own

work subject to detailed direction, and
(iii) shall work in a team environment under routine su-

pervision and undertake duties in a safe and
responsible manner indicative of the tasks which an
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employee at this level may perform are the follow-
ing—

• kitchen maintenance;
• mix and hand sample preparation;
• assistance in sensory evaluations;
• undertake training for progression to Level 2.

(c) Level 2 Laboratory Technician
A Level 2 Laboratory Technician—

(i) shall have attained a Grade C or better in the Certifi-
cate of Secondary Education Examination or
equivalent in mathematics, in a biological science
subject;

(ii) shall have at least two years experience as a Labora-
tory Technical Assistant (or other appropriate industry
experience which enables the required duties to be
undertaken);

(iii) shall hold a Certificate in Laboratory Practices (Bio-
logical and Physical Sciences) or a Certificate in
Laboratory Practices (Biological Sciences) or a rec-
ognised equivalent; and

(iv) shall be classified as a Trainee until he/she develops
the necessary skills and knowledge of a Level 2 Labo-
ratory Technician.

An employee at this level—
(i) shall be able to perform technical duties of some com-

plexity in accordance with accepted procedures
independently or under direction from a Technical
Officer;

(ii) shall be able to interpret result, exercise professional
judgment and alert the appropriate personnel regard-
ing the non-conformance to accepted standards if it
is necessary;

(iii) shall be able to carry out duties related to chemical
and microbiological analysis;

(iv) shall be able to work in a team environment under
routine supervision; and

(v) shall be responsible for his/her own work.
Indicative of tasks which an employee at this level may per-

form are the following—
• any Level 1 duties;
• routine and non-routine analysis requiring a higher

level of technical sophistication that Level 1 duties
without formulation of procedures;

• calibration of equipment;
• participate in the training and supervision of Level 1

Laboratory Technical Assistants;
• undertake training for progression to Level 3.

(d) Level 2 Development Technician
A Level 2 Development Technician—

(i) shall have attained a Grade C or better in the Certifi-
cate of Secondary Education Examination or
equivalent in mathematics and in another science
subject;

(ii) shall have two years or more experience as a Level 1
Development Technical Assistant or other appropri-
ate industry experience which enables the required
duties to be undertaken;

(iii) shall hold a Certificate in Laboratory Practices (Bio-
logical and Physical Sciences) or a Certificate in
Laboratory Practices (Biological Sciences) or a rec-
ognised equivalent; and

(iv) shall be classified as a Trainee until he/she develops
the necessary skills and knowledge of a Level 2 De-
velopment Technician.

An employee at this level—
(i) shall be able to carry out research and development

tasks of some complexity under direction from a
Level 3 Technical Officer;

(ii) shall be able to work in a team environment under
routine supervision; and

(iii) shall be responsible for the quality of his/her own
work.

Indicative of tasks which an employee at this level may per-
form are the following—

• any Level 1 duties;
• sensory evaluation and interpretation of results;
• stocktaking and purchase of materials and

consumables;
• maintenance of the flavour collection;
• liaison with suppliers and requesting flavour sam-

ples;
• assisting in organising factory trials and participat-

ing in them if it is necessary;
• participate in the training and supervision of Level 1

Development Technical Assistants;
• undertake training for progression to Level 3.

(e) Level 3 Laboratory Technical Officer
A Level 3 Laboratory Technical Officer—

(i) shall have obtained either an Associate Diploma of
Applied Science (Laboratory Techniques, Biology
and Chemistry) or a recognised equivalent or a su-
perior appropriate qualification;

(ii) shall have experience as a Laboratory Technician (or
other appropriate industry experience which enables
the required duties to be undertaken); and

(iii) shall be classified as a Trainee until he/she develops
the necessary skills and knowledge of a Level 3 Labo-
ratory Technical Officer.

An employee at this level—
(i) shall direct and supervise Level 1 and Level 2 em-

ployees;
(ii) shall be responsible for the manner, accuracy and

timing of work which is performed under his/her su-
pervision;

(iii) shall report results in the agreed manner, shall ad-
vise Quality Assurance about non-conformance with
agreed specifications or acceptable priorities and/or
conditions; and

(iv) shall write up procedural instruction for inclusion in
the laboratory manual.

Indicative of the tasks which an employee at this level may
perform are the following—

• any Level 1 or Level 2 duties;
• routine and non-routine analysis requiring a higher

level of technical sophistication;
• allocation of duties and jobs to Level 1 and Level 2

employees;
• testing for potential palliogens;
• maintaining and pursuing NATA signatory status and

maintaining NATA registration standards;
• undertake training for progression to Level 4.

(f) Level 3 Developmental Technical Officer
A Level 3 Developmental Technical Officer—

(i) shall have obtained a Diploma in Food Technology
Studies or a degree in Applied Science (Home Eco-
nomics) or a recognised appropriate equivalent
qualification;

(ii) shall have experience as a Level 2 Developmental
Technician or other appropriate industry experience
which enables the required duties to be undertaken;
and

(iii) shall be classified as a Trainee until he/she develops
the necessary skills and knowledge of a Level 3 De-
velopmental Technical Officer.

An employee at this level—
(i) shall be able to apply knowledge, judgment and skill

to the process of product development and improve-
ment;

(ii) shall be responsible for the quality of his/her own
work; and

(iii) shall carry out developmental work of some com-
plexity under general direction of an R & D Project
Coordinator.
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Indicative of tasks which an employee at this level may per-
form are the following—

• any Level 1 or Level 2 duties;
• operation of taste panels for sensory evaluation;
• preparation and collation of taste panel results;
• appraising alternative raw materials;
• appraising potential agency lines;
• participate in training and supervision of Level 1 and

Level 2 Developmental Assistants and Developmen-
tal Technicians.

(g) Leading Laboratory Technical Officer
A Leading Laboratory Technical Officer—

(i) shall have the qualifications and experience of a
Laboratory Technical Officer as defined in subclause
5(a) of this clause; and

(ii) shall have a thorough knowledge of both chemical
and microbiological analysis and shall have suffi-
cient experience of both of these fields to enable such
thorough knowledge.

An employee at this level in addition to Level 3 duties—
(i) shall be responsible and accountable for the admin-

istration and operation of the laboratory complex;
(ii) shall coordinate laboratory activities;

(iii) shall liaise with the Laboratory Manager on general
and specific laboratory administration;

(iv) shall be responsible for such administrative duties
within the laboratory as the organisation of overtime
roster, processing of timesheets and clock cards and
supply of protective clothing;

(v) shall update and maintain the laboratory manual;
(vi) shall liaise with QA, R & D and production to regu-

late and assess new work requirements.
(h) Promotion

(i) Promotion within a level will be based on the acqui-
sition of skills and demonstrated competence in
performance of tasks at that level.

(ii) Promotion from one level to another will be depend-
ent on the following: achievement of appropriate
qualifications; acquisition of skills and the level be-
ing sought as well as basic levels; job availability.

(iii) The determination whether an individual successfully
acquired a certain skill level or not will be subject to
an agreement between the employee concerned and
the Laboratory Manager.

APPENDIX 2—SPECIFIC CONDITIONS OF
EMPLOYMENT

Refer to Clause 10 “Contract of Employment” subclause
(4)(g). Each employee must comply with the following condi-
tions—

(1) Personal Hygiene
Maintain high standards of personal hygiene, con-
sistent with food manufacture and handling, and be
dedicated to good food handling practices, includ-
ing: 

(a) Always wash hands after toilet.
(b) Always wash hands on entering production

floor.
(c) Always wash hands after handling anything

which is not sterile.
(d) Total compliance with dress rules regarding

hats, masks and jewellery.
(2) Health & Safety

(a) Accept personal accountability for housekeep-
ing in general work areas.

(b) Immediately report all accidents.
APPENDIX 3—PB FOODS LTD—CONSTITUTION
SQP CONSULTATIVE COMMITTEE BALCATTA

Preamble
Unions and management are committed to improved and

effective consultation in the workplace and to provide all em-
ployees with an opportunity to participate fully. All

representatives fully support and endorse the SQP program as
a means of ensuring the future viability of PB Foods Ltd).
This commitment to SQP is outlined in the PB Foods Ltd
Memorandum of Understanding.

Management and unions also agree that effective consulta-
tion is dependent upon—

• information sharing;
• facilities and training for representatives;
• commitment from both sides.

It is therefore agreed that the establishment of a consultative
committee is the most appropriate method whereby the above
principles can be practised and upheld.

Objectives of the Committee
The objectives of the committee will be—

(a) to increase the quality of working life for all em-
ployees at the Balcatta site, particularly in the areas
of job design, skill formation, training and the work-
ing environment both physical and mental;

(b) to improve job safety, quality and productivity;
(c) to increase the competitiveness of the Company and

its products, by establishing world class manufac-
turing practices;

(d) to establish a culture of continuous improvement at
the enterprise.

Terms of Reference
The following matters will be discussed at the committee,

and, where appropriate, decisions made and agreements
reached will go to Management and/or Steering Committee in
the form of recommendations, to enable decisions made by
the Company to take into account the views of the workforce.

To be responsible for the SQP program at Balcatta specifi-
cally—

• the day to day activities of the SQP project;
• to establish the SQP teams;
• to identify the training needs for the SQP teams;
• to deal with the recommendations coming from the

SQP teams and other sources;
• to ensure full communication of progress to all staff;
• current market conditions and general conditions of

the industry (including the impact of any national
industry development plan on the Company);

• the introduction of new products, technology/ma-
chines or new or revised work methods and the
associated planning of layout, training, job numbers,
skill requirements;

• Company training plans developed in accordance
with future career paths;

• the Company’s affirmative action policy and pro-
grams and equality of opportunity within the
workplace;

• occupational health and safety matters will be re-
ferred to the Balcatta Safety SQP Team for their
consideration and recommendation;

• in the future at a time agreed by the union, the Com-
mittee will discuss changes to do with the
implementation of the restructured awards in the
workplace, or the establishment of an enterprise
agreement, and make recommendations to the Steer-
ing Committee.

• any other matters raised by unions, employees or
management which impact on union members or the
efficiency of the Company other than those matters
raised in the following section, “Matters Requiring
Central Union Involvement.”

Matters Requiring Central Union Involvement
Most matters specific to work organisation in the (plant or

enterprise) can be discussed at the Consultative Committee.
The purpose of such discussion being the resolution of any
issues. However, some matters which may be raised go to award
areas. These matters include but are not limited to—

• hours of work (including shift changes);
• penalty rates;
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• leave loading;
• sick leave;
• holidays.

Any item which is an award matter must be referred to the
Steering Committee.

Composition
(1) The consultative committee will consist of a maximum

of 15 representatives.
Initially all members of the committee are nominated for a

period of six months from the date of this charter, after this
period an election shall be called for all employee representa-
tion. In accordance with the MOU Clause 9, unions party to
this agreement will each nominate a representative to the com-
mittee.

(2) Any committee member who ceases to be an employee
of the Company, ceases to be on the committee and union/
management will elect/appoint a replacement as appropriate.
Re-election of the union representatives will be determined
by the union. In addition, both union officials and appropriate
management officers may be involved by their representatives
to attend meetings and address issues as agreed by the Com-
mittee.

(3) The appointment of management representatives will be
determined by management and the appointment of union rep-
resentatives will be determined by the union. All union
representatives shall be employees of the enterprise concerned.

(4) In the determination of union representatives on the Com-
mittee, union(s) shall give consideration to—

• the make-up of the workforce in particular the pro-
portion of women, migrants and juniors;

• the size of the workforce;
• the number of distinct operations at the workplace;
• shift arrangements;
• the corporate structure;
• other existing consultative mechanisms.

(5) Considering the size and scope of the Balcatta site, the
number of consultative committee shall be determined by the
Steering Committee. Should more than one Committee be es-
tablished, the Steering Committee shall ensure a coordinated
approach.

(6) The Committee, once established, may invite persons to
attend specific meetings.

Terms of Office
All members appointed to the Committee shall hold office

for a period of six months subject to clause I composition, and
thereafter for a period of twelve months.

Meetings
The committee will endeavour to meet as required during

paid time in normal working hours.
Quorum
Comprising of seven representatives of which one is from

Management and three are Union Representatives.
Chairperson
The chair will be elected by the Consultative Committee.
Secretary
A Secretary shall be appointed for the purposes of recording

minutes, preparation and distribution of agendas and other
administrative duties. The administrative requirements of this
position shall be provided by the employer.

Agenda
All members of the Committee may submit items. A union

representative, a management representative and the Secre-
tary shall meet at least one week prior to each meeting to
formulate the agenda and circulate it together with all relevant
written information and documents, where frequency of meet-
ings permits.

Minutes
The Secretary is to take the minutes and type. The minutes

will be distributed as quickly as possible. A copy of the draft
minutes will be sent to the Steering Committee members. The
minutes will be formally accepted at the next meeting of the
committee.

Facilities and Rights of Representatives
It is agreed that representatives should have the following

facilities and rights—
• time off to canvas the views of the membership and

to prepare items for the agenda; to prepare for the
consultative meeting as representatives; and to re-
port back to members on the committee meeting;

• all time spent in meetings, preparing for meetings
and reporting back to members about the consulta-
tive committee meeting, shall be treated and paid for
as time worked;

• facilities such as a meeting room, telephone, photo-
copier and typing facilities should be made available
as needed;

• all representatives and potential representatives
should attend relevant training courses;

• any representative will not be discriminated against
by the employer or treated unfairly because of being
a member of the consultative committee or having
an interest in the consultative committee.

Responsibilities of Committee Members
All committee members have the following responsibili-

ties—
• to attend all meetings and to give serious considera-

tion to all matters raised;
• to represent the views of their constituents.

Confidentiality and Information Sharing
It is recognised that management will be unable to provide

certain information, due to the fact that the information could
compromise the competitiveness of the Company.

Management and unions agree to make every effort to make
available as much information as possible for the effective
resolution of problems and for the genuine participation of
representatives in decisions. All committee members to sign a
confidentiality agreement.

Training
All members of the committee are entitled to extra training

to ensure they are able to represent their members and fully
participate in the consultative committee.

APPENDIX 4—KEY PERFORMANCE INDICATORS
(1) The parties to this Agreement are committed to the de-

velopment of Key Performance Indicators, the purpose of
which is to—

(a) Create an awareness of productivity within the or-
ganisation by providing a focus on existing activities.

(b) Establish a profile of existing performance from
which to plan for an improvement in performance.

(c) Provide a tool for the ongoing continuation of the
productivity improvement process as part of the SQP
program.

(d) Provide an ongoing mechanism for the monitoring,
analysis and evaluation of changes introduced.

(e) Provide a fair and equitable way of measuring the
contribution of employees to productivity improve-
ment within the Company.

(2) Development of KPI’s
KPI’s will be developed as part of the SQP program. The

SQP Consultative Committee or a subcommittee of the SQP
Consultative Committee will be responsible for identifying
key performance indicators which will be used to fund annual
productivity payments. Further, this committee/subcommittee
will have responsibility for the collecting of data, the monitor-
ing of indicators and the ongoing review of the effectiveness
of the key performance indicators.

The committee will consider a range of measures as part of
this program and they will include but not be limited to such
measures as a suggestion scheme, targets, reduction in wast-
age, reduction in lost time injuries, effective utilisation of
labour.

(3) Key Performance Indicators will form the basis of deter-
mining the quantum of productivity-based wage increases
during the life of the Agreement.
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The KPI payments will be 1%. Additional payments of 2%,
or 3% or 4%, may be paid depending on productivity targets
being achieved.

(4) The KPI’s and KPI targets for the second and third years
of the Agreement will be agreed between the Company and
the employees through the SQP Consultative Committee at
least one month prior to the expiry of the first and second
years of the Agreement respectively.

Notwithstanding subclause (4) above, the making of any KPI
payment at the end of the second and third years over and
above the guaranteed minimum KPI payment of 1% will be
dependent upon sustaining the levels of performance in the
KPIs which applied in the first year of the Agreement, at lev-
els equal to or better than those which applied for the calculation
of the first year’s KPI payment.

Addendum

PB FOODS LTD BALCATTA & O’CONNOR

CHILLER DISTRIBUTION CENTRE

1.—ARRANGEMENT
1. Arrangement
2. Intent
3. Annualised Wage
4. Movement in Wages
5. Additional Payment
6. Paid Breaks
7. Leave
8. Specific Conditions of Employment
9. Wage Rates

Attachment 1—Classifications and Skills Matrix
Attachment 2—Shift Roster
Attachment 3—Specific Conditions of Employment

2.—INTENT
Except as where provided for by this addendum all other

conditions which will apply to the employees covered by this
Addendum will be those as provided for in the “PB FOODS
LTD (Balcatta Operations) Enterprise Agreement 1997”.(the
Agreement) and will commence from 11.10.97 at the Balcatta
Depot and the 25.10.97 at the O’Connor Depot.

The following addendum will apply to all employees at the
Chiller Distribution Centre except those workers performing
clerical duties.

3.—ANNUALISED WAGES
(1) Employees weekly payment will be 1/52 of the annual

deemed wage for the employee’s grade as set out in Clause 9.—
Wage Rates of this Addendum.

(2) The annualised wage includes payment for all weekly
rostered hours which will be 48 and the consolidation of all
existing award and non award pay additions and allowances
(except first aid and travel).

(3) The annualised wage is offered and accepted on the un-
derstanding that cover will be provided to meet the operational
requirements of the Company.

(4) The parties will review and reassess the success or oth-
erwise of the annualised wage package no later than six months
after it’s implementation and may replace it with another ar-
rangement or revert to payment strictly in accordance with the
provisions of the EBA.

(5) It is the Company’s intention that all new and existing
employees will undertake training to meet the required com-
petencies as outlined for each grade in Attachment 1.
-Classifications. The following transitional arrangements will
apply;

(a) All employees will be given the opportunity to be
assessed against the competencies required for their
grading by an accredited assessor.

(b) Employees currently classified as shift leaders and
paid a leading hand allowance will be reclassified to
level 5. Further training will take place over the next
12 months with re-assessment taking place at that
time.

• Employees at that time will be required to meet
all the requirements level 5 and National Com-
petency training to ASF level 1.

Training will then continue for a further 12 months
(2 years from commencement) and re-assessment will
occur at that time.

• Employees at that time will be required to meet
the level 5 national Competency requirements.

(c) Those employees who are deemed to be competent
against the forklift skill criteria set for grade 4 will
be reclassified to that level.
Further training will than occur over the next 12
months with reassessment taking place at that time.

• Employees at that time will need to meet all
of the skill requirements of level 4 and Na-
tional Competency requirements to ASF
level 1.

Further training will then take place over the next
12 Months (2 years from commencement ) and re-
assessment will take place at that time.

• Employees at that time will need to meet the
level 4 National Competency requirements.

(d) employees who do not meet the requirements of
level 4 or level 5 in accordance with subclause (b)
and (c) of this clause will remain at their level 3 clas-
sification. Further training will take place over the
next 12 months and re-assessment will take place at
that time.

• employees at that time will be required to meet
all of skill requirements of level 3.

(e) For those employees who are not able to meet all of
the required competencies at the assessment time,
they will remain at their grade and further training
will occur over the next six month period with re-
assessment taking place at that time.

(f) If after that training period an employee is unable to
meet the required competencies for their grade, they
will be reclassified to the next lower Grade and their
wage will be adjusted to the rate appropriate for that
grade and further training will occur over the next
six month period.

(g) On the completion of that training reassessment will
take place and if the employee is unable to meet the
required competencies for the entry level then rede-
ployment will take place.

4.—MOVEMENT IN WAGES
(1) The annualised rate of wage set out in Clause 9.—Wage

Rates of this Addendum is inclusive of the first enterprise bar-
gaining payment of 3% as provided for in Clause 12. (6)
(a)—Movement in Wages of the EBAI

5.—ADDITIONAL PAYMENT
All hours worked beyond 12 hours per shift or beyond the

rostered 48 hours per week will be deemed to be overtime and
will be paid a the rate of double time. The rate upon which this
calculation will be based is the ordinary hours rate for the ap-
propriate classification level as provided for in the EBA.

6.—PAID BREAKS
(1) Employees will be entitled to paid breaks which will

occur at the following times—
(a) a 15 minute break will occur between the third and

fourth hour of the shift,
(b) a 30 minute break will occur between the sixth and

seventh hour of the shift; and
(c) a final 15 minute break will occur between the ninth

and tenth hour of the shift.
(2) The 15 and 30 minute breaks provided for by this clause

represents the maximum period the employee is away from
his or her work station.

7.—LEAVE
(1) Sick Leave
Sick Leave will continue to be provided in accordance with

Clause 22. Sick Leave of the EBA except that existing entitle-
ment and additional sick leave entitlement accrued and utilised
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during the term of the agreement will be paid be the annualised
wage contained in Clause 9.—Wage Rates of this Addendum.

(2) Annual Leave
Annual leave will continue to be provided in accordance

with Clause 20. Annual Leave of the EBA except that existing
entitlements and additional entitlements accrued and utilised
during the term of the agreement will be paid at the annualised
wage rate contained in Clause 9. -. Wage Rates of this Adden-
dum. Annual leave will accrue at the rate of 192 hours per
annum.

The annualised wage is inclusive of Annual Leave Loading.
There will be no further loading paid.

In the week preceding Christmas Day and the week preced-
ing Good Friday, no more than two employees will be allowed
to take leave at the same time, with there being no more than
one employee per shift taking leave during these periods.

Further no more than 4 employees will be allowed to take
leave at the same time with there being no more than 2 em-
ployees per shift able to take leave at the same time.

(3) Public Holidays
Public Holidays will continue to be provided in accordance

with Clause 19. Public Holidays of the Agreement. The
annualised wage includes all payment for work performed on
a public holiday.

(4) Long Service Leave
The Long Service Leave provisions set out in volume 64 of

the Western Australian Industrial Gazette at pages 1 to 4 ex-
cept for Clause 3, will be applied to employees covered by
this addendum, the following will be substituted for
Clause 3.—Period of Leave.

3.—Period of Leave
(1) The leave to which an employee will be entitled or

deemed to be entitled will be as provided for in this
subclause.

(2) Subject to the provisions of paragraph (5) and (6) of
this subclause—
Where an employee has completed at least ten years’
service that amount of leave will be

(a) in respect of ten years’ service so completed,
13 weeks’ leave;

(b) in respect of each ten years’ service so com-
pleted after such ten years, 1 3 weeks’ leave-,

(c) on termination of the employee’s employment
(i) by his or her death-, or
(ii) in any circumstances, otherwise than

by his employer for serious miscon-
duct;

in respect of the numbers of year’s service with the employer
completed since he of she last became entitled to an amount of
long service leave a proportionate amount on the basis of 13
weeks for ten year’s service

(3) Subject to the provisions of paragraph (6) of this
subclause, where an employee had completed at least
seven years’ service but less than ten years’ service
since its commencement and his or her employment
is terminated;

(a) by his or her death-, or
(b) in any circumstances, otherwise than his em-

ployer for serious misconduct;
the amount of leave will be such proportions of 13 weeks’
leave as the number of completed years of service bears
to ten years.
(4) In the cases to which paragraph (2) (c) and (3) of

this subclause apply the employee will be deemed to
have been entitled to and to have commenced leave
immediately prior to such termination,

(5) An employee whose service with an employer com-
menced before July 1, 1981 and whose service would
entitle him or her to long’ service leave under this
clause will be entitled to leave calculated on the fol-
lowing basis;

(a) for each completed year of service commenc-
ing before October 1, 1964, -an amount of

leave calculated on the basis of 13 weeks’ leave
for 20 years’ service- and

(b) for each completed year of service in the pe-
riod commencing on or after October 1,. 1964
and concluding June 10, 1981, an amount of
leave calculated on the basis of 13 weeks’ leave
for 15 years’ service; and

(c) for each completed year of service commenc-
ing on or after July 1, I 981, an amount of
leave calculated on the basis of 13 weeks’ leave
for ten years’ service.

Provided that such employee will not be entitled to long
service leave until his or her completed years of service
entitle him or her to the amount of long service leave
prescribed in either paragraph (2) (a) or paragraph (2) (b)
of this subclause as the case may be,
(6) An employee to whom paragraph (2) (c) and (3) of

this subclause apply whose service with the employer
commenced before July 1, 1981 will be entitled to
an amount of long service leave calculated on the
following basis-,

(a) for each completed year of service commenc-
ing before October 1, 1964 an amount of leave
calculated on the basis of 13 weeks’ leave for
20 years’ service; and

(b) for each completed year of service in the pe-
riod commencing on or after October 1, 1964
and concluding June 30, 1981 an amount of
leave calculated on the basis of 13 weeks’ leave
for 15 years’ service-, and

(c) for each completed year of service commenc-
ing on or after July 1, 1981 an amount of leave
calculated on the basis of 13 weeks’ leave for
ten years’ service.

(7) Provision for the total funding of existing Long Serv-
ice Leave entitlements will be made with each
employee and details of the a arrangements will be
attached to the addendum as Attachment 4.

(8) Long Service Leave entitlements accrued during the
term of this agreement will be paid at the annualised
wage rate contained in Clause 9.—Wage Rate of this
Addendum.

(5) Rostered Days Off (RDO or DOD)
There will be no provisional for the accrual of rostered days

off from the commencement of this Addendum. It is agreed by
the parties that all accruals will be paid out prior to this agree-
ment taking effect.

8.—SPECIFIC CONDITIONS OF EMPLOYMENT
In addition to the provisions contained in Clause 10.—Con-

tract of Employment of the Agreement, employees covered by
this Addendum will be required to comply with the specific
conditions of employment set out in Attachment 3—Specific
Conditions of Employment of this Addendum.

9.—WAGE RATES

New Annualised
Gradings Current Wage Attendance Per Annum

ERA Rate Per  Bonus Package
Week

Grade 1, Entry Level 421.80 718.20 28.00 38,905.00
i.e. new employees
Grade 3 448.90 770.80 28.00 41,537.60
Grade 4 462.40 794.50 28.00 42,883.50

NEW CLASSIFICATION
Grade 5 shift Leader 504.60 823.30 28.00 44,385.21
Replaces a grade 3 who
received a leading hand

ATTENDANCE BONUS
An attendance bonus of $1456 ($28 per week) will be paid

at the rate of $112 per 4 week cycle as shown above.
Where and employee is absent from a shift for any reason

(including annual leave, illness or injury) the allowance will
not be paid and hence a deduction of $28 per shift of absentee-
ism will made to the 4 weekly bonus payment.

The maximum deduction that can be made in any 4 week
cycle is $112 and in any one calender year is $1456.
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ATTACHMENT 1

CLASSIFICATION AND SKILLS MATRIX
1. ENTRY GRADE
This is a probationary level over a period of 6 months. An

employee who is recruited into the company at this level per-
forms basic warehouse duties under direct supervision and
receives detailed instructions.

1. 1. Indicative of the tasks in which an employee must
demonstrate proficiency in order to proceed to the
next level are—

1.1.1. Undertake induction training (including numeracy
and literacy testing).

1.1.2. Understand and perform all warehouse housekeep-
ing duties and effectively use floor scrubbing and
compactor equipment.

1.1.3. Basic receivals functions (ie checking receipts, manu-
ally breaking down pallets and cargons and loading
and unloading trailers using ride on forklift.

1.1.4. Order Picking to the required speed and accuracy
using pick car or barrow.

1.1.5. Order Picking using Stock Picker.
1.1.6. Operate Crate Ramp Forklift and assist generally with

empty crate ramp duties.
1.1.7. Perform repacking duties in the Country/Export des-

patch area.
1.1.8. Stage orders into despatch areas and distributor cages.
1.1.9. Transfer product on cargons using the cargon trans-

porter.
1.1.10 Understand and effectively work with warehouse

paperwork and conform to procedures.
1.1.11 Understand and conform to all warehouse safety

regulations.
1.1.12 Understand product use by and sell by codes and

demonstrate proficiency with code rotation.
1.2 An employee working at this level is expected to

gain Company Certificate Of Authorisation in the
following areas-.

1.2.1. Pick Car (PC)
1.2.2. Staging Car (SC)
1.2.3. Conventional Ride On sit Down

Forklift. (RO)
1.2.4. Cargon Transporter (CT)
1.2.5. Push Bar (PB)
1.2.6. Battery Room And Maintenance (BM)
1.2.7. Pedestrian Controlled Vehicle (PCV)
1.2.8. Stock Picker (SP)

In addition to the areas detailed above, employees re-
cruited to this level must hold a current nationally
Recognised Certificate Of Basic Forklift Competency.
1.3. An employee working at this level must be prepared

to undertake training in National Warehouse Com-
petency Standards to ASF Level 1 .

2. GRADE 3
An employee who successfully completes all of the tasks

of level one within the probationary period will automati-
cally proceed to level 3. In addition, the employee must
then be prepared to undertake the following tasks.
2.1. Understand and be proficient with Warehouse soft-

ware systems with particular regard to receivals,
putaway, replenishments, picking and returned stock
systems.

2.2. Understand and be prepared to use warehouse RF
technology and equipment.

2.3. Complete National Warehouse and Distribution
Competency Standards to ASF Level -1—and nomi-
nated units from level 2.

2.4. Assist with training of Entry Grade employees as
required.

3. GRADE 4
An employee recruited to level 4 will have success-

fully completed and be prepared to undertake all the tasks

of level 3. In addition, the employee must then be pre-
pared and authorised to undertake the following tasks,

3.1. Effectively operate Double Reach Trucks as required
for Receival Replenishment and picking functions.

3.2. Understand in detail warehouse computer and RF
systems.

3.3. Be proficient with all aspects of country despatch

3.4. Be prepared to undertake National Warehouse and
Distribution Competency Standards to ASF Level 2.

3.5. Assist with the training of Entry Grade and Grade 3
employees as required.

4. GRADE 5

An employee recruited to level 5 will have completed
and be prepared to undertake all the tasks within level 4.
In addition, level 5 employees will undertake the follow-
ing tasks.

4.1. Be proficient with and supervise the shift in accord-
ance with warehouse policies and procedures.

4.2. Be prepared to undertake National Warehouse and
Distribution Competency Standards to ASF Level 2
and nominated units of level 3.

4.3. Assist with training of Entry Grade, Grade 3 and
Grade 4 employees as required.

ATTACHMENT 2

CHILLED DISTRIBUTION CENTRE

12 HOUR ROTATING ROSTER (C.D.C)
WK# SAT SUN MON TUE WED THU FRI

1 400-1600 400-1600 400-1600 400-1600

2 400-1600 400-1600 400-1600 400-1600

3 400-1600 400-1600 400-1600 400-1600

4 600-1800 600-1800 600-1800 600-1800

5 600-1800 600-1800 600-1800 600-1800

6 600-1800 600-1800 600-1800 600-1800

7 600-1800 600-1800 600-1800 600-1800

8 600-1800 600-1800 600-1800 600-1800

9 600-1800 600-1800 600-1800 600-1800

10 600-1800 600-1800 600-1800 600-1800

11 600-1800 600-1800 600-1800 600-1800

12 600-1800 600-1800 600-1800 600-1800

13 600-1800 600-1800 600-1800 600-1800

14 600-1800 600-1800 600-1800 600-1800

15 600-1800 600-1800 600-1800 600-1800

16 600-1800 600-1800 600-1800 600-1800

17 600-1800 600-1800 600-1800 600-1800

18 600-1800 600-1800 600-1800 600-1800

19 1200-2400 1200-2400 1200-2400 1200-2400

20 1200-2400 1200-2400 1200-2400 1200-2400

21 1200-2400 1200-2400 1200-2400 1200-2400

22 400-1200 1200-2400 1200-2400 1200-2400

23 400-1200 1200-2400 1200-2400 1200-2400

24 1600-400 1600-400 1600-400 1600-400

25 400-1200 1600-400 1600-400 1600-400

26 1600-400 1600-400 1600-400 1600-400

27 1800-600 1800-600 1800-600 1800-600

28 1800-600 1800-600 1800-600 1800-600

29 1800-600 1800-600 1800-600 1800-600

30 1800-600 1800-600 1800-600 1800-600

31 1800-600 1800-600 1800-600 1800-600

32 1800-600 1800-600 1800-600 1800-600

33 1800-600 1800-600 1800-600 1800-600

34 1800-600 1800-600 1800-600 1800-600

35 1800-600 1800-600 1800-600 1800-600

36 1800-600 1800-600 1800-600 1800-600

37 1800-600 1800-600 1800-600 1800-600

38 1800-600 1800-600 1800-600 1800-600

39 1800-600 1800-600 1800-600 1800-600

40 1800-600 1800-600 1800-600 1800-600

Assumptions—
* Each week number represents an individual fulltime

storeman
* Each storeman rotates shift by moving down to the

next week number.
* The times indicated in each individual cell represent

the shift times.
* Saturday is a 400—1200 shift.
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O’CONNOR DEPOT

12 HOUR ROTATING ROSTER
WK# SAT SUN MON TUE WED THU FRI
1 600-1800 600-1800 600-1800 600-1800
2 600-1800 600-1800 1800-600 1800-600
3 1800-600 1800-600 1800-600 1800-600
TEMP#1 1400-200 1400-200 1400-200 1400-200
TEMP#2 1800-200 1800-200 1800-200 1800-200 1800-200

TEMP#3 1800-200 1400-200 1400-200

Assumptions—
* Each week number represents an individual fulltime

storeman
* Each storeman rotates shift by moving down to the

next week number.
* The times indicated in each individual cell represent

the shift times.
* Temps will cover the requirements indicated.

ATTACHMENT 3.

SPECIFIC CONDITIONS OF EMPLOYMENT
1. Consumption Of Company Products.

1.1. Only authorised products are to be consum.
1.2. Products can only be taken from the supplied fridges

and freezers located in the warehouse lunch room.
No product is to be taken direct from the warehouse
stock.

1.3. No unauthorised products are to be taken from the
site.

2. Union meetings
2.1. Only authorised meeting will be paid.
2.2. Delegates must advise the CDC Manager or Shift

Manager prior to the meeting being held in order for
the meeting to be deemed as authorised.

2.3. The company will pay employees at there normal
rate for the first 30 minutes of an authorised meet-
ing-, any additional time taken will be unpaid.

3. Equipment
3.1. All CDC equipment must be maintained to the agreed

standard.
3.2. All damages must be reported immediately to the

CDC Shift Manager or CDC manager by the person
who caused the damage.

3.3. Operating and Parking of equipment must be in ac-
cordance with CDC forklift procedures manual.

4. Authorised Locations
4.1. CDC employees are only permitted into authorised

locations within the warehouse. Specifically this ex-
cludes the Anti Room and Transport Lunchroom
Facilities.

5. Housekeeping.
5.1. The warehouse must be maintained in accordance

with company housekeeping requirements which will
be audited and reported on a Monthly basis.

5.2. A person nominated each day by the shift leader will
be responsible for the housekeeping of the lunchroom
facilities.

6. Security / Temperature Control
6.1. All doors within the warehouse must be maintained

according to the CDC procedures.
7. Smoking

7.1. Employees must ensure that the company smoking
policy is adhered to at all times. In particular, only
designated areas may be used and specifically this
excludes the internal lunchroom and crate ramp ar-
eas.

8. Policy And Procedures
8.1. All employees must operate in accordance with the

CDC procedure manual at all times.

SIGNATORIES
Signed for and on behalf of PB Foods Ltd
Signed 3/10/97
Signature Date
Signed for and on behalf of the T.W.U.
Signed 3/10/97
Signature Date

PB FOODS LTD (BALCATTA SALES & SERVICES)
ENTERPRISE BARGAINING AGREEMENT 1997.

No. AG 327 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch

and

PB Foods Ltd.

No. AG 327 of 1997.

PB Foods Ltd (Balcatta Sales & Services) Enterprise
Bargaining Agreement 1997.

9 February 1998.
Order.

HAVING heard Mr R Dhue on behalf of the applicant and Ms
C Grey on behalf of the respondent, now therefore, I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order —

1. THAT the agreement, to be known as the “PB Foods
Ltd (Balcatta Sales & Services) Enterprise Bargain-
ing Agreement 1997”, which is reflected in the
following schedule shall be and is registered on the
19th day of December 1997.

2. THAT the PB Foods Ltd (Balcatta Sales & Serv-
ices) Enterprise Bargaining Agreement 1997 replaces
the Peters (WA) Limited (Balcatta Sales & Services)
Enterprise Bargaining Agreement 1992 with effect
on and from the 19th day of December 1997.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “PB Foods Ltd

(Balcatta Sales & Services) Enterprise Bargaining Agreement
1997” and replaces the “Peters (WA) Limited Ltd (Balcatta
Sales & Services) Enterprise Bargaining Agreement 1992”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area & Scope, Incidence & Parties Bound & Rela-

tionship to Parent Awards
4. Single Bargaining Unit
5. Background
6. Intent
7. Commitment
8. Operation of Agreement
9. Training

10. Hours of Work
11. Meal Breaks
12. Disputes Procedure
13. Disciplinary Procedure
14. Movement in Wages
15. Payment of Wages
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16. SQP Programme
17. Union Awareness
18. Parental Leave
19. Equal Employment Opportunity
20. Personal Files
21. Introduction of Change & Redundancy
22. Family Leave
23. Employee Assistance Program
24. Contract of Employment

Appendix A—Wage Rates
Appendix B—SQP Consultative Committee
Appendix C—Parental Leave
Appendix D—Key Performance Indicators (K.P.I.’s)
Appendix E—Equal Employment Opportunity and
Affirmative Action Program
Appendix F—Employee Assistance Program
(E.A.P.)

3.—AREA & SCOPE, INCIDENCE & PARTIES BOUND
& RELATIONSHIP TO PARENT AWARDS

(1) Area & Scope
The scope of the PB Foods Ltd (Balcatta Sales & Services)

Enterprise Bargaining Agreement 1997 (“the Agreement”) shall
be that prescribed in the Clerks’ (Wholesale and Retail Estab-
lishments) Award No. 38 of 1947 (“the Award”).

(2) Incidence & Parties Bound
(a) (i) This Agreement shall be binding on the parties to the

Agreement individually and collectively and shall apply to all
persons employed at PB Foods Ltd, Balcatta (including the
Factory and DC employees) who are members, or eligible to
be members of the organisation of employees party to the
Agreement and who are covered by the Award detailed
subclause (3) of this clause.

(ii) It is estimated that this Agreement will cover 67 em-
ployees.

(b) The organisation of employees party to this Agreement
is the Australian Municipal, Administrative, Clerical, and Serv-
ices Union of Employees, WA Clerical and Administrative
Branch (“the Union”).

The employer party to this Agreement is PB Foods Ltd (“the
Company”).

(3) Relationship to Parent Award
(a) This Agreement shall be read and interpreted in conjunc-

tion with the Clerks’ (Wholesale and Retail Establishments)
Award No. 38 of 1947 (“the Award”).

(b) Where there is any inconsistency between the Award and
this Agreement, this Agreement shall prevail.

4.—SINGLE BARGAINING UNIT
In accordance with the State wage decision of January 1992

(72 WAIG 191) a single bargaining unit has been established
with the Union representing the clerical employees of PB Foods
Ltd.

5.—BACKGROUND
Peters (Foods) Limited is one of the oldest Western Austral-

ian companies having its origins back in the last century and is
the largest food manufacturer in Western Australia. Conse-
quently, the company has been an integral part of the history
of the West Australian Food Industry and one of the leaders in
this community.

During the past 13 years, the Company has been progres-
sively modernising its manufacturing operations at a time when
most of the industry has been acting very cautiously and as a
consequence, the Company now has the most modern ice cream
operation in Australasia and among the most technologically
advanced dairies and abattoirs within Australia. With this in-
vestment in facilities, plant and equipment has also come
investment in technology culminating, for the Balcatta site, in
penetration of the extremely difficult Japanese market. It is of
significance that at the time of entering into this agreement,
the Company is the largest exporter of ice cream into Japan,
having overtaken its leading international competitors in New
Zealand in May of 1993. This is an important achievement for
the Company, all its employees and the State.

From the outset, the Company has recognised that if it is to
continue to succeed in local, national and international mar-
kets, it must produce world class products and this requires

Best International Practice. Essential to this is the methodical
re examination of all aspects of the business by all employees,
and the vehicle designed to develop these improvements is the
Safety, Quality and Productivity Program (“SQP Programme”).
This process of change has to be undertaken cautiously in the
present environment, to ensure that the gains and strengths
that have been achieved are not lost, and to minimise the risk
to the operation in a continuingly difficult environment.

6.—INTENT
(1) This Agreement is made between the Union, the Com-

pany and its employees. The Agreement has been developed
through a process of consultation and co-operation involving
a Works Committee comprising employee representative(s), a
State Union representative and representatives of the Com-
pany and reflects an ongoing commitment by all parties to
continue that co-operation and consultation in working to make
the Company’s Balcatta operations a safe, productive, effi-
cient and internationally competitive company. This Works
Committee will oversee the implementation of this EBA and
monitor its progress.

(2) Fundamental to this Agreement is the commitment of
the employees and the Unions to work with the Company to
continuously improve and maximise safety, quality and pro-
ductivity at Balcatta.

(3) Subject to Clause 16.—SQP Programme of this Agree-
ment, all the parties to this Agreement recognise the right and
responsibility of the Company to manage its operations.

(4) The Company, the Union and the employees will work
to ensure this Agreement is effective and where any part of
this Agreement requires interpretation, it will be interpreted in
the context of the commitments and intent expressed in this
Clause.

(5) This Agreement reflects modern and flexible working
arrangements and conditions in a manner which is appropriate
to the enhanced operation of the Company at Balcatta.

(6) The Company, the Union and the employees acknowl-
edge the requirement to develop and improve all aspects of
the employment relationship including the issue of mutual trust
and respect. To this extent the parties are committed to ac-
tively, co-operatively and effectively deal with this matter. This
may involve the assistance of an external party with expertise
in this area.

7.—COMMITMENTS
(1) All parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(2) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary time earnings, or to depart
from the standards of the Western Australian Industrial Rela-
tions Commission in regard to hours of work, annual leave
with pay or long service leave with pay.

(3) The parties undertake that the increase referred to in
Clause 14.—Movement in Wages of this Agreement will be
the only increases to apply during the life of the Agreement
provided that further increases may result from real produc-
tivity improvements implemented and quantified by the
consultative process and/or in accordance with the State Wage
Principles.

(4) The parties will review the terms of this Agreement by
30 June 2000 and this review will commence no later than
thirteen weeks prior to expiry.

(5) The parties will assess the achievement in productivity
and efficiency during the term of this Agreement with key
targets set for achievement at the end of each 12 month pe-
riod. The SQP Committee will be responsible for this
assessment.

(6) The Works Committee agree that following the process
of reviewing this Agreement it will be renewed or replaced.

(7) The parties commit to opposing any attempt by any other
person, employee or organisation to become a party to this
Agreement.

(8) (a) The Company recognises that the linking of wage
movements under this Agreement to productivity increases
requires the commitment by the Company to ensure the re-
sources are available to properly develop the key performance
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indicators to be used in this process and to ensure that meas-
urement of the key performance indicator is fair and accurate.

(b) The Company undertakes to ensure that appropriate re-
sources are made available for this purpose.

The Company further undertakes to participate with its em-
ployees through the SQP processes in the development of the
key performance indicators.

(c) In line with its commitment to effective communication
and proper feedback to its employees, the

Company gives its commitment to provide regular updates
to employees on the development of the measurement of the
key performance indicators.

(9) Through this Agreement the Company, the employees
and the Union reaffirm their commitment to the SQP program
at the Company’s Balcatta operations and undertake through
the SQP program to strive for real improvements in safety,
quality and productivity at the Company’s Balcatta operations.
This Agreement reflects the commitment of the parties to re-
move obstacles to SQP by providing for increased flexibility
and working arrangements and by meeting the needs of em-
ployees and recognising the importance of the contribution of
the employees in this process.

8.—OPERATION OF AGREEMENT
This Agreement shall operate from the commencement of

the first pay period on or after 11 November 1997 and shall
remain in operation until 30 June 2000.

9.—TRAINING
(1) The Company is committed to helping employees main-

tain and improve their current job performance and to improve
their opportunities for advancement to other jobs within the
Company. Further, the Company encourages employees to
exercise their initiative in identifying those educational and
developmental programs which may be appropriate, consider-
ing their interests and abilities and the best interest of the
Company.

(2) To facilitate the provisions of the above clause all train-
ing will be provided in line with the Company’s Training and
Development Policy.

(3) Management will conduct reclassifications in accord-
ance with the principles and procedures outlined in the National
Clerical Competency Standards.

10.—HOURS OF WORK
(1) The ordinary hours of work shall be an average of 38 per

week over any five days of the week worked over any one of
the following cycles and rostering will take into account the
need to provide for no less than two consecutive days off be-
tween working cycles—

(a) 38 hours within a work cycle not exceeding 7 con-
secutive work days; or

(b) 152 hours within a work cycle not exceeding 28 con-
secutive days; or

(c) 1,976 hours within a work cycle of one calendar year
provided that for each day in excess of 364 days in a
calendar year, 7 hours and 36 minutes shall be added
to 1,976 hours.

(2) The ordinary hours of work may be altered by agree-
ment between the employer and the employee/s concerned.

(3) The ordinary hours of work will not exceed 10 hours on
any day.

(4) Where the Company wishes to alter the work cycle ar-
rangement for any employees to include a Saturday and/or
Sunday, the Company must give not less than 1 month’s no-
tice of its intention to do so to the employees affected by the
change. During this notice period, the Company will consult
with the majority of employees concerned and the Union. In-
troduction of the new work cycle will be by mutual agreement.
In exceptional circumstances, individual preferences within
the division will be taken into consideration.

(5) The ordinary hours of work in any one week may be
worked, by agreement between the employee and employer,
over any four days between Monday to Friday provided that
on no one day the number of ordinary hours worked shall not
exceed ten (10).

(6) Any dispute as to the operation of any work cycle in any
area for any employees will be resolved by following the pro-
cedure set out in Clause 12.—Disputes Procedure of the
Agreement.

(7) For new employees, the hours of work and work cycle
will be determined at the commencement of employment. Any
alternation to the hours of work or the work cycle for that
employee will be in accordance with this clause and be in line
with the work cycle worked in the plant or that work section.

(8) Where in accordance with the provisions of this clause
employees work ordinary hours on a Saturday, all such hours
worked shall be paid for at the rate of time and a half.

(9) Where in accordance with the provisions of this clause
employees work ordinary hours on a Sunday all such hours
worked shall be paid for at the rate of double time.

(10) Employees who are engaged in a work cycle which
provides for up to ten ordinary hours to be worked in any one
day shall be paid for all hours worked in excess of ten ordi-
nary hours in any one day or 38 ordinary hours in a week at
double time.

(11) All overtime is to be paid. Agreement may be reached
between the employer and the employee for time in lieu of
overtime to be granted. Such time in lieu will take into ac-
count overtime provisions.

(12) An employee who at the requirement of the employer,
works two or more hours overtime after completion of ordi-
nary hours will be paid a meal allowance of $7.65.

(13) An employee who is required to work overtime after
1.00pm on a Sunday or any holiday as prescribed in the Parent
Award will be paid a meal allowance of $7.65.

11.—MEAL BREAKS
(1) An employee shall not be compelled to work for more

than five hours without a meal interval except where an alter-
native arrangement is entered into as a result of discussions
between the employer and an employee or an employer and
the majority of employees in the plant or work section con-
cerned. Such agreement will be limited to an additional one
hour.

(2) A meal break of not less than half an hour but not ex-
ceeding one hour, will be available to all employees.

(3) The meal break shall not be paid.
(4) The time of taking a scheduled meal break may be post-

poned in order to meet a requirement for continuity of
operations.

(5) Where an employee is required by the Company to post-
pone his or her meal break for more than one hour he or she
will be paid at overtime rates—after that one hour until the
meal break is allowed.

12.—DISPUTES PROCEDURE
(1) The objective of the dispute settlement procedure is as

follows—
(a) To promote resolution of disputes by measures based

on consultation, co-operation and discussion;
(b) To reduce the level of industrial confrontation, and
(c) To avoid interruption to the performance of work

and the consequential loss of productivity and wages.
(2) Where a question, dispute or difficulty arises between

the employer and an employee or group of employees the fol-
lowing procedure will apply—

(a) The employee or group of employees will discuss
the matter with their immediate supervisor(s) as soon
as practicable;

(b) Where the matter is not resolved within a reasonable
time the matter will be referred to the Union repre-
sentative for discussion with the employer
representative as soon as practicable;

(c) If the matter is still not resolved (within reasonable
time limit) the matter will be referred to a Union
official and a senior employer representative as soon
as practicable;

(d) Where a negotiated settlement involving a question,
dispute or difficulty cannot be reached after the par-
ties have conferred among themselves and made
reasonable attempts to resolve the question, dispute
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or difficulty, then the parties may apply to the West-
ern Australian Industrial Relations Commission for
resolution.

(3) The parties are committed to avoiding stoppages of work
or the placing of bans, or any other limitation on the perform-
ance of work prior to the completion of the dispute settlement
procedure.

13.—DISCIPLINARY PROCEDURE
(1) Where an employee engages in unsatisfactory conduct

the company may, as appropriate—
(a) Informally counsel the employee;
(b) Verbally warn the employee;
(c) Warn the employee in writing
(d) Suspend the employee with or without pay at the

employer’s desecration for up to one week. Where
an employee is suspended without pay and the em-
ployee believes the withholding of pay is unduly
severe, the employee may utilise the disputes proce-
dure to resolve whether the suspension should have
been with or without pay.

(e) Dismiss the employee with notice or with pay in lieu
of notice.

(2) Where a representative of the Company engages in any
discussions with an employee concerning any conduct of an
employee which may lead to dismissal or other disciplinary or
counselling measures being taken by the Company, the em-
ployee is entitled to elect to have either another employee or a
Union representative present during the discussion. The rep-
resentative of the Company will remind the employee of that
entitlement at the beginning of the discussion.

When counselling or warning an employee concerning un-
satisfactory conduct engaged in by that employee, the
Company’s representatives will—

(a) Specifically identify the conduct complained of.
(b) Explain why the conduct is considered unsatisfac-

tory by the Company and what would constitute
acceptable conduct.

(c) Explain the consequences if the employee again en-
gages in that unsatisfactory conduct.

(3) No record will be kept by the Company of informal coun-
selling of an employee. Where a record is kept by the Company
of a verbal warning given to an employee, the employee and
any other employee or Union representative present will be
given the opportunity to verify the accuracy of the record within
a reasonable time of the warning being given.

(4) Nothing in this clause affects the Company’s right to
dismiss an employee without notice for misconduct which jus-
tifies summary dismissal.

(5) Performance Counselling
(a) If the Company considers that the performance of an

employee is unsatisfactory, the Company’s representative will
discuss the matter informally with the employee with a view
to identifying ways in which the performance of the employee
could be improved. Specifically, the Company’s representa-
tives and the employee will discuss—

(i) The areas of the employee’s performance which are
unsatisfactory.

(ii) The reasons for the employee’s unsatisfactory per-
formance.

(iii) The steps available to the Company which would
assist the employee to perform satisfactory, which
may include arranging for the employee to receive
training or additional training or altering the employ-
ee’s working conditions

(iv) The steps available to the employee to remedy the
unsatisfactory performance.

(6) During any such informal discussions, the employee is
entitled to elect to have wither another employee or a Union
representative present during the discussion. The representa-
tive of the Company will remind the employee of that
entitlement at the beginning of the discussion.

(7) If, after informal discussions, the Company still consid-
ers that the performance of the employee is unsatisfactory,
advise the employee in writing of—

(a) The areas of the employee’s performance which are
unsatisfactory.

(b) The Company’s response to any reasons offered by
the employee for his or her unsatisfactory perform-
ance.

(c) The steps taken or intended to be taken by the Com-
pany which would assist the employee to perform
satisfactorily.

(d) The steps required of the employee to remedy the
unsatisfactory performance.

(e) The time allowed for improvement before further
assessment.

(8) Where the required improvement has not occurred fol-
lowing the steps set out in subclause (7) above, give the
employee a written warning that failure to improve perform-
ance within a given time may lease to the employee’s
suspension for a maximum of one week or dismissal from
employment, and setting out the steps necessary to be taken
by the employee to improve their performance to a satisfac-
tory level.

(9) Where the performance of an employee then continues
to be unsatisfactory, suspend the employee without pay for a
time specified in writing by the Company of not more than
one week or dismiss the employee with notice.

14.—MOVEMENT IN WAGES
(1) All movements in rates of pay, including productivity

based wage increases, covered by this agreement are applica-
ble only to the rates of pay provided for in this agreement.
Existing over Agreement payments are not affected by these
movements.

(2) In addition to the productivity based wage increases de-
tailed below the following wage increases will apply to
employees covered by this Agreement—

(a) 3% increase with effect from the first pay period on
or after 11 November 1997 on entering into this
Agreement;

(b) 3% increase with effect from the first pay period on
or after 11 November 1998; and

(c) 1.875% increase with effect from the first pay pe-
riod on or after 11 November 1999.

(3) Where the work cycle of any employee or group of em-
ployees is altered as provided for in subclause (4) of Clause
10.—Hours of Work and this change involves the employee(s)
working a cycle which includes a Saturday and/or Sunday and/
or a normal working day of greater than 7.5 hours, the
employee(s) affected shall have their then current rate of pay
increased by a further 1.5%.

(4) Key Performance Indicators (“KPI’s”) will form the ba-
sis of determining the quantum of productivity based wage
increases (“KPI Payments”) during the term of the Agreement.

KPI payments will be made as follows—
(a) The first pay period on or after 11/11/98 1%-4%
(b) The first pay period on or after 11/11/99 1%-4%
(c) The first pay period on or after

30/06/00 0.625%-2.5%
(5) Key Performance Indicators and targets will be estab-

lished annually through the SQP Consultative Committee with
the first two productivity based payments becoming due at the
end of the first and second years of this Agreement respec-
tively. The last payment will be made at the end of this
Agreement from 30 June 2000.

KPI based payments are dependent on continued active par-
ticipation in the SQP programme. The Company will make
the necessary resources available to assist in the development
of the Key Performance Indicators used for the purposes of
this clause and to ensure that measurement of the Key Per-
formance Indicators is fair and accurate.

Employees will be kept informed of the progress and meas-
urement of the Key Performance Indicators through
consultation and regular reports giving feedback in each area.

15.—PAYMENT OF WAGES
(1) Each employee’s wages will be paid regularly each week

on a nominated day Monday to Friday provided that if the
employee and employer agree, wages may be paid on a fort-
nightly basis. From the date of any such agreement the
employee will be paid one week’s wages in advance to
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prevent any financial difficulties arising. At the time of an
employee leaving the company the one week’s wages paid in
advance shall be deducted from the employee’s termination
payment.

(2) The method of payment of wages may be by cash or
direct transfer of funds into a bank or financial institution nomi-
nated by the employee. If an employer uses direct transfer as
the method of payment, employees are obliged to comply with
this method provided that they are not disadvantaged by way
of the times of availability of pay.

(3) An employee who lawfully leaves his or her employ-
ment or is dismissed for reasons other than misconduct will be
paid all monies due at termination before leaving the employ-
er’s premises or alternatively (except for casual employees), a
cheque for the amount due may be forwarded to the employ-
ee’s last known address within 48 hours of such termination.

16.—SQP PROGRAMME
(1) It is recognised by the parties that the key to productive

and harmonious working relationships lies in establishing and
maintaining effective consultative mechanisms that will:

(2) Ensure that the views of the employees are known and
taken into account by the Company.

(3) Provide management with an informed basis upon which
to make decisions.

(4) To this end, it is agreed that the SQP Consultative Com-
mittee continue to operate by constitution as provided for in
Appendix B to this Agreement.

(5) The key purpose of the Committee is to promote a spirit
of co-operation. Each party will give constructive and sympa-
thetic consideration to all views and representations submitted
tot he Committee with a view to furthering the common well
being of the establishment as a whole.

(6) Employee representatives on the Committee are required
to keep their constituents advised on matters arising at the
meeting.

(7) The Company will consult with employee representa-
tives on the Committee and give prompt consideration to
matters raised by employees.

(8) In order to encourage the improvement of all employees
in the ongoing search for measures to improve safety, quality
and productivity.

(9) To otherwise foster a fully committed and informed
workforce.

17.—UNION AWARENESS
At the time of engagement all new employees will be pro-

vided by the employer with information about the Union. Such
information shall be in the form of a “New Member Kit” to be
supplied by the Union. The elected on site Union representa-
tive shall be allowed reasonable time to discuss the Union with
any new employes within one week of commencing employ-
ment.

18.—PARENTAL LEAVE
Parental Leave will be in accordance with the provisions of

Appendix C of this Agreement.

19.—EQUAL EMPLOYMENT OPPORTUNITY
The Company is an equal opportunity employer and is com-

mitted to an Affirmative Action Programme.

20.—PERSONAL FILES
(1) Employee personal files shall be kept securely and ac-

cess shall be permitted to these files in accordance with this
clause.

(2) The Managing Director or his representative shall be
responsible for keeping the personal files of all employees.

(3) An employee’s personal file shall be available for pe-
rusal by the employee, and where the employee representative
has the relevant employee’s written permission, the employee
representative under the supervision of the Managing Direc-
tor or his representative, shall be allowed access at all
reasonable times.

(4) An employee shall have the right to include a statement
of their own on their file.

21.—INTRODUCTION OF CHANGE AND
REDUNDANCY

Where the company has made a definite decision to intro-
duce major changes in production, program, organisation,
structure or technology that are likely to have significant ef-
fects on to employees, the Company will notify the employees
who may be affected by the proposed changes and their Union
or Unions.

The Company will discuss with the employees affected and
their Union, the introduction of the changes, the effects the
changes are likely to have on employees, measures to avert or
mitigate the adverse effects of those changes on employees
and will give prompt consideration to matters raised by the
employees and their Union in relation to the changes.

For the purpose of this discussion, the Company will pro-
vide in writing to the employees concerned and their Union,
all relevant information about the changes including the na-
ture of the changes proposed, the expected effects of the
changes on employees and any other matters likely to affect
employees provided that the Company will not be required to
disclose confidential information the disclosure of which would
be contrary to the Company’s interests.

(1) Redundancy—
(a) Discussions Before Redundancies—

Where any employer has made a definite decision
that the employer no longer wishes the job the em-
ployee has been doing to be done by anyone and this
is not due to the ordinary and customary turnover of
labour and that decision may lead to termination of
employment, the employer must hold discussions
with the employees directly affected and with their
Union.

(b) Transfer to Lower Paid Duties—
Where an employee is transferred to lower paid du-
ties for reasons set out in subclause (i) above the
employee will be entitled to the same period of no-
tice of transfer as he or she would have been entitled
to if his or her employment had been terminated, and
the Company may, at the Company’s option, make
payment in lieu thereof of an amount equal to the
difference between the former ordinary time rate of
pay and the new lower ordinary time rates for the
number of weeks of notice still owing.

(c) Severance Pay—
In lieu of the notice prescribed for ordinary termina-
tion an employee whose employment is terminated
for reasons set out in subclause (i) above will be en-
titled to—

(i) four weeks notice or payment in lieu thereof;
(ii) two weeks pay for each year of service to a

maximum of 30 weeks’ for 15 years service;
(iii) one weeks pay for each year of service after

15 years to a maximum of 10 weeks for the
years between 15 and 25; and

(iv) payment of $1,000 for each completed year of
service to a maximum of $10,000;

(v) an employee aged 45 years of more at the time
the employee’s employment is terminated by
reasons of redundancy will be paid one addi-
tional week’s severance pay;

(vi) 50% of accrued sick leave will be paid out;
(vii) “weeks pay” means the ordinary base weekly

rate of wage for the employee concerned.
(d) For the purpose of this clause, continuity of service

will not be broken on account of—
(i) any interruption or termination of the employ-

ment by the Company if that interruption or
termination has been made merely with the
intention of avoiding obligations under this
Agreement in respect of leave of absence;

(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
Agreement or on account of leave lawfully
granted by the Company; or
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(iii) any absence with reasonable cause, the proof
of which will be upon the employee;

provided that in the calculation of continuous serv-
ice under this subclause, any time in respect of which
an employee is absent from work except time for
which an employee is entitled to claim annual leave,
sick leave, long service leave and public holidays as
prescribed by this Agreement will not count as time
worked.

(e) Service by the employee in circumstances where the
Company is transmitted to another employer and the
employee’s service is deemed continuous in accord-
ance with the long service leave General Order of
the Western Australian Industrial Relations Commis-
sion will also constitute continuous service for the
purpose of this clause.

(2) Employee Leaving During Notice—
An employee whose employment is terminated for rea-
sons set out in subclause (1) above may terminate his or
her employment during the period of notice and, if so,
will be entitled to the same benefits and payments under
this clause had he or she remained with the employer until
the expiry of that notice. In such circumstances the em-
ployee will not be entitled to payment in lieu of notice.

(3) Alternative Employment—
The Company, in a particular redundancy case, may make
application to the Western Australian Industrial Relations
Commission to have the general severance pay prescrip-
tion varied if the Company obtains acceptable alternative
employment for an employee.

(4) Time Off During Notice Period—
During the period of notice of termination, given by the
Company an employee will be allowed up to one day’s
time off without loss of pay during each week of notice
for the purpose of seeking other employment.
If the employee has been allowed paid leave for more
than one day during the notice period for the purpose of
seeking other employment, the employee will, at the re-
quest of the employer, be required to produce proof of
attendance at an interview or he or she will not receive
payment for the time absent. For this purpose a statutory
declaration will be sufficient.

(5) Employees With Less Than One Year’s Service—
This clause does not apply to employees with less than
one year’s continuous service and the general obligation
on the Company should be no more than to give relevant
employees an indication of the impending redundancy at
the first reasonable opportunity, and to take such steps as
may be reasonable to facilitate the obtaining by the em-
ployees of suitable alternative employment.

(6) Employees Exempted—
This clause does not apply where employment is termi-
nated as a consequence of conduct that justifies instant
dismissal, including malingering, inefficiency or neglect
of duty. This clause also does not apply in the case of
casual employees, seasonal employees, temporary em-
ployees or apprentices.

(7) Incapacity to Pay—
The Company, in a particular redundancy case, may make
application to the Western Australian Industrial Relations
Commission to have the general severance pay prescrip-
tion varied on the basis of the Company’s incapacity to
pay.

22.—FAMILY LEAVE
An employee with responsibilities in relation to their de-

pendant child or children or to other members of their
immediate family who need care and support, will be entitled
to take up to three days per year of their accrued sick leave
entitlement for absences relating to the illness of the family
member.

23.—EMPLOYEE ASSISTANCE PROGRAM
The Company will provide access to an Employee Assist-

ance Program as detailed in Appendix F.

24.—CONTRACT OF EMPLOYMENT
An employee may be engaged as—

(1) A full time employee or part time employee in ac-
cordance with the provisions of the award.

(2) A temporary employee engaged to work for a fixed
term determined in advance on a full time basis. Tem-
porary employees may be used to replace employees
who are absent from work due to long term illness,
workers compensation, long service leave or other-
wise as agreed between the employer and the
employee. Such appointments shall not be to the
detriment of existing permanent employees.

(3) A casual employee, engaged by the hour subject to
the maximum weekly ordinary hours (i.e. exclusive
of overtime) being thirty eight (38). Such appoint-
ments shall not be to the detriment of existing
permanent employees.

APPENDIX —A—WAGE RATES
Current Rate of

Grades Rate of Pay
Pay wef

11 November
1997*

Grade 1
1st Year of experience at this

Grade $427.72 $453.40
2nd Year of experience at this

Grade $444.08 $470.74
3rd Year of experience at this

Grade $458.05 $485.54

Grade 2
1st Year of experience at this

Grade $470.60 $498.84
2nd Year of experience at this

Grade $475.67 $504.22
3rd Year of experience at this

Grade $482.38 $511.34

Grade 3
1st Year of experience at this

Grade $491.65 $521.16
2nd Year of experience at this

Grade $497.55 $527.41

Grade 4 $526.28 $557.86

Grade 5 $553.95 $587.20

Grade 6 $587.32 $622.56

*Note
These rates of pay assume that the KPI payment for the year

to 11 November 1997 will be 3% and include the 3% increase
on signing specified in subclause (2) of Clause 14.—Move-
ment in Wages of this Agreement.

APPENDIX B—SQP CONSULTATIVE COMMITTEE
(1) PREAMBLE
The Unions, salaried staff and management are committed

to improved and effective consultation in the workplace and
to provide all employees with an opportunity to participate
fully. All representatives fully support and endorse the Safety
Quality and Productivity (SQP) program as a means of ensur-
ing the future viability of PB Foods Ltd.

The parties agree that effective consultation is dependent
upon—

• information sharing;
• facilities and training for representatives;
• commitment from both sides

It is therefore agreed that the establishment of a consultative
committee is the most appropriate method whereby the above
principles can be practised and upheld.

(2) OBJECTIVE OF THE COMMITTEE
The objectives of the committee will be—

(a) To increase the quality of working life for all em-
ployees at the Balcatta site, particularly in the areas
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of job design, skill formation, training and the work-
ing environment both physical and mental.

(b) To improve job safety, quality and productivity.
(c) To increase the competitiveness of the Company and

its products.
(d) To establish a culture of continuous improvement at

the enterprise.
(3) TERMS OF REFERENCE
The following matters will be discussed at the committee,

and, where appropriate, decisions made and agreements
reached will go to Management and/or Steering Committee in
the form of recommendations, to enable decisions made by
the Company to take into account the views of the workforce.

To be responsible for the Balcatta Sales & Services SQP
programme, specifically—

(a) The day to day activities of the SQP project.
(b) To establish the SQP teams.
(c) To identify the training needs for the SQP teams.
(d) To deal with the recommendations coming from the

SQP teams and other sources.
(e) To ensure full communication of progress to all staff.
(f) The introduction of new technology/machines or new

or revised work methods and the associated plan-
ning of layout, training, job numbers, skill
requirements.

(g) Company training plans developed in accordance
with future career paths.

(h) The Company’s affirmative action policy and pro-
grams and equality of opportunity within the
workplace.

(i) Occupational health and safety matters will be re-
ferred to the Balcatta Safety Committee for their
consideration and recommendation.

(j) In the future at a time agreed by the Unions, the Com-
mittee will discuss changes to do with the
implementation of the restructured awards in the
workplace, or the establishment of an enterprise
agreement, ad make recommendations to the Steer-
ing Committee.

(k) Any other matters raised by union, employees or
management which impact on union members or the
efficiency of the Company other than those matters
raised in the following section, “Matters Requiring
Central Union Involvement.”

(4) MATTERS REQUIRING CENTRAL UNION IN-
VOLVEMENT

Most matters specific to work organisation in the (plant or
enterprise) can be discussed at the Consultative Committee.
The purpose of such discussion being the resolution of any
issues. However, some matters which may be raised go to award
areas. These matters include but are not limited to—

• hours of work (including shift changes);
• penalty rates;
• leave loading;
• sick leave;
• holidays

Any item which is an award matter must be referred to the
Steering Committee.

(5) COMPOSITION
(a) The consultative committee will consist of a maximum

of 15 representatives, 6 from Award staff, 6 from Salaried staff
and 2 from Management and a Secretary. Initially all mem-
bers of the committee are nominated for a period of six months
from the date of this charter, after this period elections shall be
called for employee (Salaried and Award) representation. Un-
ions party to this Agreement will each nominate a representative
to the committee, who shall count as Award representatives
and need not be elected.

(b) Any committee member who ceased to be an employee
of the Company ceases to be on the committee. The Union,
Salaried staff or Management will elect/appoint an replace-
ment as appropriate. Re-election of the Union representatives
will be determined by the union. Any committee member who

fails to attend three consecutive committee meetings will au-
tomatically cease to be a member of the committee, unless the
committee resolves otherwise, in light of the particular cir-
cumstances. In addition, both Union officials and appropriate
management officers may be involved by their representatives
to attend meetings and address issues as agreed by the Com-
mittee.

(c) The appointment of representatives will be determined
by the Unions, Salaried staff and Management respectively.
All representatives shall be employees of the enterprise con-
cerned.

(d) In the determination of representatives on the Commit-
tee, consideration shall be given to—

(i) The make-up of the workforce—in particular the pro-
portion of women, migrants and juniors.

(ii) The size of the workforce.
(iii) The number of distinct operations at the workplace.
(iv) Shift arrangements.
(v) The corporate structure.
(vi) Other existing consultative mechanisms.

(e) Considering the size and scope of the Sales & Services
staff at the Balcatta site, the number of consultative commit-
tee shall be determined by the Steering Committee. Should
more than one Committee be established, the Steering Com-
mittee shall ensure a coordinated approach.

(f) The Committee, once established, may invite persons to
attend specific meetings. In addition, both Union officials and
appropriate management officers may be involved by their
representatives to attend meetings and address issues as agreed
by the Committee.

(6) TERMS OF OFFICE
All members appointed to the Committee shall hold office

for a period of six months subject to Appendix B Clause 6
Composition, and thereafter for a period of twelve months.

(7) MEETINGS
The committee will endeavour to meet as required during

paid time in normal working hours.
(8) QUORUM
Comprising of seven representatives of which at least one is

from Management, two from Union Representatives and two
from Salaried staff representatives.

(9) CHAIRPERSON
The chair will be elected by the Consultative Committee
(10) SECRETARY
A Secretary shall be appointed for the purposes of recording

minutes, preparation and distribution of agendas and other
administrative duties. The administrative requirements of this
position shall be provided by the employer.

(11) AGENDA
All members of the Committee may submit items. A Union

representative, a Management representative and the Secre-
tary may meet at least one week prior to each meeting to
formulate the agenda and circulate it, together with all rel-
evant written information and comments, where frequency of
meetings permits.

(12) MINUTES
The Secretary to take the Minutes and type. A confidential

copy of the draft Minutes will be sent to the Consultative Com-
mittee members. The minutes will be formally accepted at the
next meeting of the committee and thereafter the minutes will
be distributed as quickly as possible.

(13) FACILITIES AND RIGHTS FOR REPRESENTA-
TIVES

It is agreed that representatives should have the following
facilities and rights—

(a) Time off to canvas the views of the membership and
to prepare items for the agenda; to prepare for the
consultative meeting as representatives, and to re-
port back to members on the Committee Meeting.

(b) All time spent in meetings, preparing for meetings
and reporting back to members about the Consulta-
tive Committee Meeting, shall be treated and paid
for as time worked.
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(c) Facilities such as a meeting room, telephone, photo-
copier and typing facilities should be made available
as needed.

(d) All representatives and potential representatives
should attend relevant training courses.

(e) Any representative will not be discriminated against
by the employer or treated unfairly because of being
a member of the Consultative Committee or having
an interest in the Consultative Committee.

(14) RESPONSIBILITIES OF COMMITTEE MEMBERS
All committee members have the following responsibili-

ties—
(a) To attend all meetings and to give serious considera-

tion to all matters raised.
(b) To represent the views of their constituents.

(15) CONFIDENTIALITY AND INFORMATION SHAR-
ING

It is recognised that Management will be unable to provide
certain information, due to the fact that the information could
compromise the competitiveness of the Company.

Management and unions agree to make every effort to make
available as much information as possible for the effective
resolution of problems and for the genuine participation of
representatives in decisions. All committee members to sign a
confidentiality agreement.

(16) TRAINING
All members of the committee are entitled to extra training

to ensure they are able to represent their members and fully
participate in the Consultative Committee.

APPENDIX C—PARENTAL LEAVE
The following provisions shall apply to employees under

this Agreement. References to award shall mean reference to
this Agreement.

Part A—Maternity Leave
Part B—Paternity Leave
Part C—Adoption Leave
Part D—Part Time Work
Subject to the terms of this appendix employees are entitled

to maternity, paternity and adoption leave and to work part
time in connection with the birth or adoption of a child.

PART A
MATERNITY LEAVE
(1) Nature of Leave
Maternity leave is unpaid leave.
(2) Definitions
For the purpose of this subclause—

(a) “Employee” includes a part time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Paternity leave” means leave of the type provided
for in Part B hereof whether prescribed in an award
or otherwise.

(c) “Child” means a child of the employee under the age
of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part time employment worked I

accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(3) Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to

her employer of a certificate required by clause (4) hereof,
shall be entitled to a period of up to 52 weeks maternity leave
provided that such leave shall not extend beyond the child’s
first birthday.  This entitlement shall be reduced by any period
of paternity leave taken by the employee’s spouse in relation
to the same child and, apart from paternity leave of up to one

week at the time of confinement, shall not be taken concur-
rently with paternity leave.

Subject to Clauses (6) and (9) hereof, the period of mater-
nity leave shall be unbroken and shall, immediately following
confinement, include a period of up to six weeks compulsory
leave.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which she proceeds on such leave.

(4) At the time specified in Clause (5) hereof the employee
must produce to her employer—

(a) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement;

(b) a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(5) Notice Requirements
(a) An employee shall, not less than 10 weeks prior to the

presumed date of confinement, produce to her employer the
certificate referred to in Clause (4) (a) hereof.

(b) An employee shall give not less than four weeks notice
in writing to her employer of the date on which she proposes
to commence maternity leave, stating the period of leave to be
taken and shall, at the same time, produce to her employer the
statutory declaration referred to in Clause (4) (b) above.

(c) An employer, by not less than 14 days notice in writing
to the employee, may require her to commence maternity leave
at any time within the six weeks immediately prior to her pre-
sumed date of confinement.

(d) An employee shall not be in breach of this clause as a
consequence of failure to give the stipulated period of notice
in accordance with paragraph (b) hereof if such failure is oc-
casioned by the confinement occurring earlier than the
presumed date.

(6) Transfer to a Safe Job
Where, in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a registered medi-
cal practitioner.  Such leave shall be treated as maternity leave
for the purposes of Clause (1), (11), (12) and (13) hereof.

(7) Variation of Period of maternity Leave
(a) Provided the maximum period of maternity leave does

not exceed the period to which the employee is entitled under
clause (3) hereof—

(i) the period of maternity leave may be lengthened once
only by the employee giving not less than 14 days
notice in writing stating the period by which the leave
is to be lengthened;

(ii) the period may be further lengthened by agreement
between the employer and the employee.

(b) The period of maternity leave may, with the consent of
the employer, be shortened by the employee giving not less
than fourteen days notice in writing stating the period by which
the leave is to be shortened.

(8) Cancellation of Maternity Leave
(a) Maternity Leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee terminate
other than by birth of a living child.

(b) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the employer, having regard to any medical ad-
vice produced by the employee. not exceeding four weeks from
the date of notice in writing by the employee to the employer
that she desires to resume work.
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(9) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on mater-

nity leave terminates after 28 weeks other than by the birth of
a living child then—

(i) for illness other than the normal consequences of con-
finement she shall be entitled, either in lieu of or in
addition to special maternity leave, to such paid sick
leave as to which she is then entitled and which a
registered medical practitioner certifies as necessary
before her return to work;

(ii) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a regis-
tered medical practitioner certifies as necessary
before her return to work; or

(b) Where an employee not then on maternity leave suffers
illness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a registered
medical practitioner certifies as necessary before her return to
work, provided that the aggregate to paid sick leave, special
maternity leave and maternity leave shall not exceed the pe-
riod to which the employee is entitled under Clause (3) hereof.

(c) For the purposes of Clauses (10), (11) and (12) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion of a
period of leave taken pursuant to this subclause shall be enti-
tled to the position which she held immediately before
proceeding on such leave, or in the case of an employee who
was transferred to \a safe job pursuant to subclause (6) hereof,
to the position she held immediately before such transfer.

Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing she shall be entitled to a position as
nearly comparable in status and pay to that of her former posi-
tion.

(10) Maternity Leave and Other Leave Entitlements
Provided the aggregate of any leave, including leave taken

under this schedule does not exceed the period to which the
employee is entitled under subclause (3) hereof, an employee
may, in lieu of or in conjunction with maternity leave, take
any annual leave or long service leave or any part thereof to
which she is then entitled.

Paid sick leave or other paid authorised award absences (ex-
cluding annual leave or long service leave) shall not be available
to an employee during her absence on maternity leave.

(11) Effect of Maternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on maternity leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of any relevant award or agreement.

(12) Termination of Employment
(a) An employee on maternity leave may terminate her em-

ployment at any time during the period of leave by notice given
in accordance with this award.

(b) An employer shall not terminate the employment of an
employee on the ground of her pregnancy or of her absence on
maternity leave, but otherwise the rights of the employer in
relation to termination of employment are not hereby affected.

(13) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of returning to

work by notice in writing to the employer given not less than
four weeks prior to the expiration of her period of maternity
leave.

(b) An employee, upon returning to work after maternity
leave or the expiration of the notice required by paragraph (a)
above, shall be entitled to the position which she held imme-
diately before proceeding on maternity leave or, in the case of
an employee who was transferred to a safe job pursuant to
subclause (6) hereof, to the position which she held immedi-
ately before such transfer or in relation to an employee who
has worked part time during the pregnancy the position she
held immediately before commencing such part time work.

(c) Where such position no longer exists but there are other
positions available which the employee is qualified for and is

capable of performing, she shall be entitled to a position as
nearly comparable in status and pay to that of her former posi-
tion.

(14) Replacement Employees
(a) A replacement employee is an employee specifically en-

gaged as a result of an employee proceeding on maternity leave.
(b) Before an employer engages a replacement employee

the employer shall inform that person of the temporary nature
of the employment and of the rights of the employee who is
being replaced.

(c) Before the employer engages a person to replace an em-
ployee temporarily promoted or transferred in order to replace
an employee exercising her rights under this subclause, the
employer shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the employee
who is being replaced.

(d) Nothing in this subclause shall be construed as requiring
an employer to engage a replacement employee.

PART B
PATERNITY LEAVE
(1) Nature of Leave
Paternity leave is unpaid leave.
(2) Definitions
For the purposes of this subclause—

(a) “Employee” includes a part time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Maternity leave” means leave of the type provided
by in Part A hereof (and includes special maternity
leave) whether prescribed in an award or otherwise.

(c) “Child” means a child of the employee or the em-
ployee’s spouse under the age of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Primary care-giver” means a person who assumes

the principal role of providing care and attention to a
child.

(f) “Continuous Service” means service under an un-
broken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause;

(ii) any period of part time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the award.

(3) Eligibility for Paternity Leave
A male employee, upon production to the employer of a cer-

tificate required by subclause (5) hereof shall be entitled to
one or two periods of paternity leave, the total of which shall
not exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to one week at the time of
confinement of his spouse;

(b) a further unbroken period of up to 51 weeks in order
to be the primary care-giver of a child provided that
such leave shall not extend beyond the child’s first
birthday.  This entitlement shall be reduced by any
period of maternity leave taken by the employee’s
spouse and shall not be taken concurrently with that
maternity leave.

An employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which he proceeds upon either period of leave.

(4) Certification
At the time specified in subclause (5) hereof the employee

must produce to the employer—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement or states the
date on which the birth took place;

(b) in relation to any period to be taken under subclause
(3)(b) above, a statutory declaration stating—

(i) he will take that period of paternity leave to
become the primary care-giver of a child;
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(ii) particulars of any period of maternity leave
sought or taken by his spouse; and

(iii) for the period of paternity leave he will not
engage in any conduct inconsistent with his
contract of employment.

(5) Notice Requirements
(a) The employee shall, not less than 10 weeks prior to each

proposed period of leave, give to the employer notice in writ-
ing stating the dates on which he proposes to start and finish
the period or periods of leave and produce the certificate and
statutory declaration required in subclause (4) above.

(b) The employee shall not be in breach of this paragraph as
a consequence of failure to give the notice required in para-
graph (a) above if such failure is due to—

(i) the birth occurring earlier than the expected date; or
(ii) the death of the mother of the child; or

(iii) other compelling circumstances.
(c) The employee shall immediately notify the employer of

any change in the information provided pursuant to subclause
(4) above.

(6) Variation of Period of Paternity Leave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is entitled under
subclause (3)—

(i) the period of paternity leave provided by subclause
(3)(b) hereof be lengthened once only by the em-
ployee giving not less than 14 days notice in writing
stating the period by which the leave is to be length-
ened.

(ii) the period may be further lengthened by agreement
between the employer and the employee.

(b) The period of paternity leave taken under subclause (3)(b)
hereof may, with the consent of the employer, be shortened by
the employee giving not less than 14 days notice in writing
stating the period by which the leave is to be shortened.

(7) Cancellation of Paternity Leave
Paternity leave, applied for under subclause (3)(b) hereof

but not commenced, shall be cancelled when the pregnancy of
the employee’s spouse terminates other than by the birth of a
living child.

(8) Paternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave taken

under this subclause, does not exceed the period to which the
employee is entitled under clause (3) hereof, an employee may,
in lieu of or in conjunction with paternity leave, take any an-
nual leave or long service leave or any part thereof to which
he is entitled.

(b) Paid sick leave or other paid authorised award absence
(excluding annual leave or long service leave) shall not be
available to an employee during his absence on paternity leave.

(9) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on paternity leave shall not
break the continuity of service of any employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.

(10) Termination of Employment
(a) An employee on paternity leave may terminate the em-

ployment at any time during the period of leave by notice given
in accordance with this award.

(b) An employer shall not terminate the employment of an
employee on the grounds of his absence on paternity leave,
but otherwise the right of an employer in relation to termina-
tion of employment are not hereby affected.

(11) Return to Work After Paternity Leave
(a) An employee shall confirm his intention of returning to

work by notice in writing to the employer given not less than
four weeks prior to the expiration of the period of paternity
leave provided by subclause (3)(b) above.

(b) An employee, upon returning to work after paternity leave
or the expiration of the notice required by paragraph (a) above,
shall be entitled to the position which he held immediately
before proceeding on paternity leave, or in relation to an em-
ployee who has worked part time under this clause to the

position he held immediately before commencing such part
time work.

Where such position no longer exists but there are other posi-
tions available which the employee is qualified for and is capable
of performing, he shall be entitled to a position as nearly compa-
rable in status and pay to that of his former position.

(12) Replacement Employees
(a) A replacement employee is an employee specifically en-

gaged as a result of an employee proceeding on paternity leave.
(b) Before an employer engages a replacement employee

the employer shall inform that person of the temporary nature
of the employment and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an em-
ployer temporarily promoted or transferred in order to replace
an employee exercising his rights under this subclause, the
employer shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the employee
who is being replaced.

(d) Noting in this subclause shall be construed as requiring
the employer to engage a replacement employee.

PART C
ADOPTION LEAVE
(1) Nature of Leave
Adoption leave is unpaid leave
(2) Definitions
For the purposes of this subclause—

(a) “Employee” includes a part time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Child” means a person under the age of five years
who is placed with the employee for the purposes of
adoption, other than a child or stepchild of the em-
ployee or of the spouse of the employee or a child
who has previously lived continuously with the em-
ployee for a period of six months or more.

(c) “Relative adoption” occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

(d) “Primary care-giver” means a person who assumes
the principal role of providing care and attention to a
child.

(e) “Spouse” includes a de facto spouse.
(f) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part time employment worked

in accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(3) Eligibility
An employee, upon production to the employer of a certifi-

cate required by subclause (4) hereof, shall be entitled to one
or two periods of adoption leave, the total of which shall not
exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to three weeks at the time
of the placement of the child;

(b) a further unbroken period of up to 52 weeks from
the time of its placement in order to be the primary
care giver of a child.  The leave shall not extend be-
yond one year after the placement of the child and
shall not be taken concurrently with adoption leave
taken by the employee’s spouse in relation to the same
child.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which he or she proceeds upon such leave in either case.

(4) Certification
(a) Before taking adoption leave the employee must pro-

duce to the employer—
(i) a statement from an adoption agency or other appro-

priate body of the presumed date of placement of the
child with the employee for adoption purposes; or
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(ii) a statement from the appropriate government author-
ity confirming that the employee is to have custody
of the child pending application for an adoption or-
der.

(b) In relation to any period to be taken under subparagraphs
hereof, a statutory declaration stating—

(i) the employee is seeking adoption leave to become
the primary care-giver of the child;

(ii) particulars of any period of adoption leave sought or
taken by the employee’s spouse; and

(iii) for the period of adoption leave the employee will
not engage in any conduct inconsistent with his or
her contract of employment.

(5) Notice Requirements
(a) Upon receiving notice of approval for adoption purposes,

an employee shall notify the employer of such approval and
within two months of such approval shall further notify the
employer of the period or periods of adoption leave the em-
ployee proposes to take.  In the case of a relative adoption the
employee shall notify as aforesaid upon deciding to take a
child into custody pending an application for an adoption or-
der.

(b) An employee who commences employment with the
employer after the date of approval for adoption purposes shall
notify the employer thereof upon commencing employment
and of the period or periods of adoption leave which the em-
ployee proposes to take.  Provided that such employee shall
not be entitled to adoption leave unless the employee has not
less than 12 months continuous service with the employer
immediately preceding the date upon which he or she pro-
ceeds upon such leave.

(c) An employee shall, as soon as the employee is aware of
the presumed date of placement of a child for adoption pur-
poses but not later than fourteen days before such placement,
give notice in writing to the employer of such date, and of the
date of the commencement of any period of leave to be taken
under subclause (3)(a) above.

(d) An employee shall, 10 weeks before the proposed date
of commencing any leave to be taken under subclause (3)(b)
above give notice in writing to the employer of the date of
commencing leave and the period of leave to be taken.

(e) An employee shall not be in breach of this subclause, as
a consequence of failure to give the stipulated period of notice
in accordance with subclauses (c) and (d) above if such failure
is occasioned by the requirement of an adoption agency to
accept earlier or later placement of a child, the death of the
spouse or other compelling circumstances.

(6) Variation of Period of Adoption Leave
(a) Provided the maximum period of adoption leave does

not exceed the period to which the employee is entitled under
subclause (3) hereof—

(i) the period of adoption leave taken under subclause
(3)(b) above may be lengthened once only by the
employee giving not less than 14 days notice in writ-
ing stating the period by which the leave is to be
lengthened;

(ii) the period may be further lengthened by agreement
between the employer and the employee.

(b) The period of adoption leave taken under subclause (3)(b)
above may with the consent of the employer, be shortened by
the employee giving not less than 14 days notice in writing
stating the period by which the leave is to be shortened.

(7) Cancellation of Adoption Leave
(a) Adoption leave, applied for but not commenced, shall be

cancelled should the placement of the child not proceed.
(b) Where the placement of a child for adoption purposes

with an employee then on adoption leave does not proceed or
continue, the employee shall notify the employer forthwith
and the employer shall nominate a time not exceeding four
weeks from receipt of notification for the employee’s resump-
tion of work.

(8) Special Leave
The employer shall grant to any employee who is seeking to

adopt a child, such unpaid leave not exceeding two days, as is
required by the employee to attend any compulsory interviews

or examinations as are necessary as part of the adoption pro-
cedure.  Where paid leave is available to the employee the
employer may require the employee to take such leave in lieu
of special leave.

(9) Adoption leave and Other Entitlements
(a) Provided the aggregate of any leave, including leave taken

under this subclause, does not exceed the period to which the
employee is entitled under subclause (3) above an employee
may, in lieu of or in conjunction with adoption leave, take any
annual leave or long service leave or any part thereof to which
he or she is entitled.

(b) Paid sick leave or other paid authorised award absences
(excluding annual leave or long service leave), shall not be
available to an employee during the employee’s absence on
adoption leave.

(10) Effect of Adoption leave on Employment
Subject to this clause, notwithstanding any award or other

provision to the contrary, absence or adoption leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of any relevant award or agreement.

(11) Termination of Employment
(a) An employee on adoption leave may terminate the em-

ployment at any time during the period of leave by notice given
in accordance with this award.

(b) An employer shall not terminate the employment of an
employee on the ground of the employee’s application to adopt
a child or absence on adoption leave, but otherwise the rights
of an employer in relation to termination of employment are
not hereby affected.

(12) Return to Work after Adoption Leave
(a) An employee shall confirm the intention of returning to

work by notice in writing to the employer given not less than
four weeks prior to the expiration of the period of adoption
leave provided by subclause (3)(b) above.

(b) An employee, upon returning to work after adoption leave
shall be entitled to the position held immediately before pro-
ceeding on such leave or, in relation to an employee who has
worked part time under this clause the position held immedi-
ately before commencing such part time work.

(c) Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, the employee such be entitled to a po-
sition as nearly comparable in status and pay to that of the
employee’s former position.

(13) Replacement Employees
(a) A replacement employee is an employee specifically en-

gaged as a result of an employee proceeding on adoption leave.
(b) Before an employer engages a replacement employee

the employer shall inform that person of the temporary nature
of the employment and the rights of the employee who is be-
ing replaced.

(c) Before an employer engages a person to replace an em-
ployee temporarily promoted or transferred in order to replace
an employee exercising rights under this subclause, the em-
ployer shall inform that person of the temporary nature of the
promotion or transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as requiring
the employer to engage a replacement employee.

PART D
PART TIME WORK
(1) Definitions
For the purposes of this subclause—

(a) “Male Employee” means an employed male who is
caring for a child born of his spouse or a child placed
with the employee for adoption purposes.

(b) “Female Employee” means an employed female who
is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption pur-
poses.

(c) “Spouse” includes a de facto spouse.
(d) “Former position” means the position held by a fe-

male or male employee immediately before
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proceeding on leave or part time employment under
this subclause whichever first occurs or, if such po-
sition no longer exists but there are other positions
available for which the employee is qualified and
the duties of which he or she is capable of perform-
ing, a position as nearly comparable in status and
pay to that of the position first mentioned in this defi-
nition.

(e) “Continuous Service” means service under an un-
broken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause; or

(ii) any period of part time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the employer or by the award.

(2) Entitlement
With the agreement of the employer—

(a) A male employee may work part time in one or more
periods at any time from the date of birth of the child
until its second birthday or, in relation to adoption,
from the date of placement of the child until the sec-
ond anniversary of the placement.

(b) A female employee may work part time in one or
more periods while she is pregnant where part time
employment is, because of the pregnancy, necessary
or desirable.

(c) A female employee may work part time in one or
more periods at any time from the seventh week af-
ter the date of birth of the child until its second
birthday.

(d) In relation to adoption a female employee may work
pat-time in one or more periods at any time from the
date of the placement of the child until the second
anniversary of that date.

(3) Return to Former Position
(a) An employee who has had at least 12 months continuous

service with the employer immediately before commencing
part time employment after the birth or placement of a child
has, at the expiration of the period of such part time employ-
ment or the first period, if there is more than one, the right to
return to his or her former position.

(b) Nothing in paragraph (a) above shall prevent the em-
ployer from permitting the employee to return to his or her
former position after a second or subsequent period of part
time employment.

(4) Pro-Rata Entitlements
Subject to the provisions of this subclause and the matters

agreed to in accordance with subclause (8) hereof, part time
employment shall be in accordance with the provisions of this
award which shall apply pro rata.

(5) Part time Work Agreement
Before commencing a period of part time employment un-

der this subclause the employee and the employer shall agree—
(a) That the employee may work part time;
(b) Upon the hours to be worked by the employee, the

days upon which they will be worked and commenc-
ing times for the work;

(c) Upon the classification applying to the work to be
performed; and

(d) Upon the period of part time employment.
(e) The terms of this agreement may be varied by con-

sent.
(f) The terms of this agreement or any variation to it

shall be reduced to writing and retained by the em-
ployer.  A copy of the agreement and any variation
to it shall be provided to the employee by the em-
ployer.

(g) The terms of this agreement shall apply to part time
employment.

(6) Termination of Employment
(a) The employment of a part time employee under this clause

may be terminated in accordance with the provisions of this

award but may not be terminated by the employer because the
employee has exercised or proposes to exercise any right aris-
ing under this clause or has enjoyed or proposes to enjoy any
benefits arising under this clause.

(b) Any termination entitlements payable to an employee
whose employment is terminated while working part time under
this clause, or while working full-time after transferring from
part time under this clause, shall be calculated by reference to
the full-time rate of pay at the time of termination and by re-
garding all service as a full-time employee as qualifying for a
termination entitlement based on the period of full-time em-
ployment and all service as a part time employee on a pro rata
basis.

(7) Extension of Hours of Work
An employer may request, but not require, an employee

working part time under this clause to work outside or in ex-
cess of the employee’s ordinary hours of duty provided for in
accordance with subclause (8) hereof.

(8) Nature of Part time Work
The work to be performed part time need not b the work

performed by the employee in his or her former position but
shall be work otherwise performed under this award.

(9) Inconsistent Award Provisions
An employee may work part time under this clause notwith-

standing any other provisions of this award which limits or
restricts the circumstances in which part time employment may
be worked or the terms upon which it may be worked includ-
ing provisions—

(a) limiting the number of employees who may work
part time;

(b) establishing quotas as to the ratio of part time to full-
time employees;

(c) prescribing a minimum or maximum number of hours
a part time employee may work; or

(d) requiring consultation with, consent of or monitor-
ing by a union;

(e) and such provisions do not apply to part time work
under this clause.

(10) Replacement Employees
(a) A replacement employee is an employee specifically en-

gaged as a result of an employee working part time under this
subclause.

(b) A replacement employee may be employed part time.
Subject to this clause, subclauses (5), (6), (7), (9) and (12)
hereof apply to the part time employment of replacement em-
ployees.

(c) Before an employer engages a replacement employee
under this paragraph, the employer shall inform that person of
the temporary nature of the employment and of the rights of
the employee who is being replaced.

(d) Unbroken service as a replacement employee shall be
treated as continuous service for the purposes of clause (1)(e)
hereof.

(e) Nothing in this clause shall be construed as requiring the
employer to engage a replacement employee.

(11) Effect of Part time Employment on Continuous Service
Commencement on part time work under this clause, and

return from part time work to full time work under this clause,
shall not break the continuity of service or employment.

APPENDIX D—KEY PERFORMANCE INDICATORS
(K.P.I.’S)

The parties to this agreement are committed to the develop-
ment of Key Performance Indicators, the purpose of which, is
to—

• Create an awareness of productivity within the or-
ganisation by providing a focus on existing activities.

• Establish a profile of existing performance from
which to plan for an improvement in performance.

• Provide a tool for the ongoing continuation of the
productivity improvement process as part of the SQP
Programme.

• Provide an ongoing mechanism for the monitoring,
analysis and evaluation of changes introduced.
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• Provide a fair and equitable way of measuring the
contribution of employees to productivity improve-
ment within PB Foods Limited, Balcatta in order to
quantify productivity based wage increases, consist-
ent with the principles of Enterprise Bargaining.

DEVELOPMENT OF K.P.I.’s
KPI’s will be developed as part of he SQP programme. The

SQP Consultative Committee will develop a matrix of KPI’s
from which specific KPI’s will be selected to provide for the
measurement of annual productivity payments. Further the SQP
Consultative Committee will take the responsibility for the
collecting of KPI data, the monitoring of KPI’s and the review
of the effectiveness of the KPI as requested.

Some measures that may be considered for inclusion in the
KPI matrix are—

• Processing, Data input errors.
• Cycle, Response times
• Safety Performance
• Communication
• Wastage
• Customer Complaints

APPENDIX E—EQUAL EMPLOYMENT
OPPORTUNITY AND AFFIRMATIVE ACTION

PROGRAMME
The PB Foods Ltd Equal Employment Opportunity and Af-

firmative Action programme will operate on the principle of
recruitment and promotion by merit. This will involve giving
people in the workplace the opportunity to compete equally
for jobs and to have equal access to training and promotion at
all levels, limited only by their skills, experience and qualifi-
cations.

(1) PB Foods Limited is committed to an objective of equal
opportunity in employment and affirmative action in the way
to achieve it.

(2) The principles of Equal Employment Opportunity and
Affirmative Action (EEO for Women) will apply to all em-
ployment practices, including recruitment, promotion, acting
appointments, transfers, training, staff development, conditions
of employment and termination of employment.

(3) PB Foods Limited is opposed to all forms of discrimina-
tion whether direct or indirect. Discrimination is taken by PB
Foods Limited to mean denying people equal treatment in
employment on grounds which are not based on inherent job
requirements.

(4) PB Foods Limited believes that the requirements for any
job must be carefully defined so that people are not excluded
from consideration or disadvantaged by the application of ir-
relevant criteria.

(5) PB Foods Limited is committed to taking positive steps
by means of an Equal Employment Opportunity/Affirmative
Action programme to relieve the effects of possible past dis-
crimination and to ensure that all current and future employees
may have equal employment opportunities in keeping with
the principle of appointment and advancement by merit.

(6) PB Foods Limited has appointed an Equal Employment
Opportunity/Affirmative Action Co-ordinator (Personnel and
Industrial Relations Manager) and an Equal Employment Op-
portunity/Affirmative Action Officer (Staff Development
Officer) to ensure the implementation of this policy and to
design and co-ordinate an Equal Employment Opportunity/
Affirmative Action programme.

PB Foods Limited undertakes to inform all employees and
in particular supervisory staff, of the Equal Employment Op-
portunity/Affirmative Action policy and of the resources
available to assist in its implementation.

APPENDIX F—EMPLOYEE ASSISTANCE PROGRAM
TO BE PROVIDED BY INDRAD SERVICES
Counselling Services

• Professional brief therapy counselling services for
all employees in Perth, Cannington, Fremantle, and
Joondalup and all regional offices in the state.

• Average waiting time of 1-3 working days for non-
crisis counselling.

• Guaranteed same-day telephone access to a counsel-
lor for crisis situations. Face-to-Face crisis
appointments available within 24 hours.

• Toll free counselling for employees in areas without
access to a counsellor. Applicable to country areas.

• Interpreters located in the metropolitan area for non-
English speaking employees and their families. First
session free, thereafter a cost plus 10%.

·Access to an Australian Indigenous counsellor in Perth.
• Legal services—free initial assessment.
• Advisory Services to employees with family respon-

sibilities.
• Cover for employees retrenched, redeployed or made

redundant for 3 months after leaving employment
(optional).

• Assistance with formal referrals for poor work per-
formance.

Program Management Services
EAP briefings, consulting, promotion and full reporting as

well as the Trauma Response Service and Mediation registra-
tion are provided.

ST MARY’S ANGLICAN GIRLS’ SCHOOL (INC)
ENTERPRISE BARGAINING AGREEMENT 1998.

No. AG 19 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

St Mary’s Anglican Girls’ School (Inc).

No. AG 19 of 1998.

St Mary’s Anglican Girls’ School (Inc) Enterprise
Bargaining Agreement 1998.

12 March 1998.
Order.

HAVING heard Ms T. Howe on behalf of the applicant and
there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the St Mary’s Anglican Girls’ School (Inc) En-
terprise Bargaining Agreement 1998 filed in the
Commission on the 6th day of February 1998 be regis-
tered on and from the 12th day of March 1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement will be known as the St Mary’s Anglican

Girls’ School (Inc) Enterprise Bargaining Agreement 1998 and
shall replace the St Mary’s Anglican Girls’ School (Inc)
Enterprise Bargaining Agreement 1996.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Relationship to Parent Award
 7. Single Bargaining Unit
 8. Objectives
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 9. Salary Rates
10. Agreed Efficiency Improvements
11. Dispute Resolution Procedure
12. No Further Claims
13. No Precedent
14. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between St Mary’s Anglican Girls’

School (Inc) (the School) and the Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (the ISSOA), a registered organisation of
employees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the award.
(2) The number of employees covered by this agreement is

99.

5.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect commencing the first

pay period on and from the 12th day of March 1998 and shall
expire on the 31st day of December 1998. The parties have
agreed to meet no later than 6 months prior to the expiration of
this agreement to review this agreement.

6.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the Independent Schools’ Teachers’ Award 1976 (the
Award).

Where there is any inconsistency between this agreement
and the award, this agreement will prevail to the extent of the
inconsistency.

7.—SINGLE BARGAINING UNIT
The bodies party to this agreement have formed a single

bargaining unit.
The single bargaining unit has conducted negotiations with

the School and reached full agreement with the School
represented by this agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the School’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The School and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
School and staff share responsibility for professional
development by undertaking both in-service and ex-
ternal courses and training partly during School time
and partly during the teachers’ time.

9.—SALARY RATES
(1) The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the award shall be—

(a) For teachers employed at the School for less than
one year—

Step From 1 July From 1 January From 1 July
1997 1998 1998

$ $ $
1 26,281 27,332 28,383
2 27,765 28,876 29,986
3 29,248 30,418 31,588
4 30,961 32,199 33,438
5 32,558 33,860 35,163
6 33,927 35,284 36,641
7 35,507 36,927 38,348
8 37,218 38,707 40,195

Step From 1 July From 1 January From 1 July
1997 1998 1998

$ $ $
9 39,101 40,665 42,229
10 40,642 42,268 43,893
11 42,011 43,691 45,372
12 43,723 45,472 47,221
13 45,435 47,252 49,070

(b) For teachers employed at the School for a duration
of one year or more—

Step From 1 July From 1 January From 1 July
1997 1998 1998

$ $ $

1 26,587 27,650 28,714
2 28,089 29,213 30,336
3 29,591 30,775 31,958
4 31,325 32,578 33,831
5 32,942 34,260 35,577
6 34,328 35,701 37,074
7 35,926 37,363 38,800
8 37,658 39,164 40,671
9 39,564 41,147 42,729
10 41,124 42,769 44,414
11 42,510 44,210 45,911
12 44,244 46,014 47,784
13 45,977 47,816 49,655

(2) The minimum rate allowance for positions of
responsibility shall be—

Points 1 January 1997

$

100 Level 1 7,000
 90 6,300
 85 5,950
 80 5,600
 70 Level 2 4,900
 60 4,200
 55 Level 3 3,850
 50 3,500
 45 3,150
 40 2,800
 30 Level 4 2,100
 20 1,400
 10  700

(3) The minimum annual rate allowance for Senior Teacher
1 and 2 shall be—

Senior Teacher Level 1 1,400

Senior Teacher Level 2 3,500

(4) As from the 1st day of January 1999 no Senior Teacher
Level 1 or 2 will be paid both Senior Teacher allowance and
another monetary allowance. The condition of the award will
apply which is that they will be paid whichever allowance is
the greater.

10.—AGREED EFFICIENCY IMPROVEMENTS

(1) Payment for Relief Teachers

Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the award, relief teachers, employed for five
days or less, may be engaged by the day or half-day and paid
a daily rate or a pro-rata rate on the basis of the periods worked
in relation to the number of periods in the particular school
day.

(2) First Teaching Appointment

A teacher appointed to his/her teaching position, who, at the
end of the initial twelve months is deemed by the School not
to have developed adequate teaching skills, may be appointed
as a temporary teacher and subject to subclause (2) of Clause
2.—Induction of Appendix 1 of the award.
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(3) Long Service Leave
(a) Notwithstanding the provisions of subclause (1) of Clause

10.—Long Service Leave, of the award, from the 1st day of
January 1995, a teacher who has completed eight years’
continuous service with the School shall be entitled to take ten
weeks’ long service leave on full pay, corresponding with a
completed term.

(b) As from the 1st day of January 1995, a teacher’s
entitlement to paid long service leave for each year of service
will accrue at the rate of 1.25 weeks.

(c) For any service prior to the 1st day of January 1995, the
accrued entitlement for long service leave shall be that which
is prescribed under the terms of the award.

(d) Long service leave may only be taken after a staff member
has accrued ten weeks leave and may be taken as one block or
a maximum of two parts.

(e) Upon resignation and after seven years of service the
staff member will receive a pro-rata payment in lieu of long
service leave.

(4) Carers’ Leave
(a) A teacher may take in one year of service up to five days

of paid leave from the accrued sick leave to care for a family*
member in need of care provided that the teacher—

(i) informs the Principal (or a person designated by the
Principal) of the need for Carers’ Leave and the esti-
mated period of absence at the first opportunity; and

(ii) except for the first day’s absence in the sequence of
consecutive days and if requested by the School pro-
vide a medical certificate setting out particulars of
the illness or injury or other adequate evidence of
the need for leave.

(b) Such leave shall not accrue from year to year.
(c) A maximum of three days of such leave shall be debited

to the teacher’s accrued sick leave.
(d) Such leave shall not prejudice a teacher’s right to special

leave in accordance with the provisions of the award.
* In this clause the word family shall include: parents,

grandparents, siblings, parents-in-law, step parents,
spouse, defacto spouse, children, step children, grand-
children and at the discretion of the Principal, other
persons for whom the teacher has responsibility.

(5) Lunchtime Supervision
Where a teacher is required to undertake lunchtime

supervision such duty shall be rostered so as to allow for a fair
and reasonable meal break.

(6) Salary Packaging
(a) Salary packaging shall be available for those teachers

who are interested in the School’s proposal as from January
1998.

(b) The School will decide on the salary packaging provider,
either Remunerator or McMillian Shakespear.

(c) Salary packaging will apply to superannuation, leasing
of motor vehicles, mortgage repayments and school fees.

(d) Terms and conditions will be as agreed between the
School, the packaging provider and the teacher.

(7) Parental Leave
The School has agreed to parental leave provision as per the

terms and conditions of the Minimum Conditions of
Employment Act 1993.

(8) Salary Deferment
The School is in principle in agreement with salary deferment

on the basis of the deferred salary scheme applicable to the
Education Department. The scheme would require four years
of service on a salary reduced by 20%.

(9) Compulsory Superannuation
The School will provide a choice of five recognised and

acceptable funds, excluding private funds, to be available to
the teaching staff as from the 1st day of July 1998.

11.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement—
The following procedure shall apply to the resolution of
any dispute—
(1) The parties to the dispute shall attempt to resolve the

matter by mutual discussion and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representative as may
be agreed by the parties.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

12.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims, with respect to salaries or conditions
unless they are consistent with the State Wage Case Principles
or there are changes in salary within comparable organisations
which are significantly beyond those anticipated by this
agreement.

13.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

14.—SIGNATORIES
L.D. THOMSON
(Signature)

L.D. THOMSON
(Name of signatory in block letters)
St Mary’s Anglican Girls’ School
(Inc)

T.I. HOWE
(Signature)

T.I. HOWE
(Name of signatory in block letters)
Independent Schools Salaried
Officers’ Association of Western
Australia, Industrial Union of
Workers

SHIRE OF ALBANY CERTIFIED ENTERPRISE
BARGAINING AGREEMENT DEPOT STAFF 1997.

No. AG 380 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shire of Albany

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australia

Branch.

No. AG 380 of 1997.

Shire of Albany Certified Enterprise Bargaining Agreement
Depot Staff 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

24 March 1998.
Order.

HAVING heard Mr M. Fitzgerald on behalf of the Applicant
and Mr G. Sturman on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT Shire of Albany Certified Enterprise Bargaining
Agreement Depot Staff 1997 attached hereto be and is
hereby registered as an industrial agreement and shall
operate on and from the 1st day of November, 1997.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———
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Schedule.

1.—TITLE
THIS AGREEMENT SHALL BE KNOWN AS—

“SHIRE OF ALBANY CERTIFIED ENTERPRISE
BARGAINING AGREEMENT DEPOT STAFF 1997”

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Mission/Goals Of Shire Of Albany
5. Aims Of This Agreement
6. Flexible Hours
7. Training & Development
8. Salary Sacrifice
9. Customer Service

10. Team Work
11. Work Relations
12. Communications
13. Employment Security
14. Salary Increase
15. Public Holidays
16. Relationship to Existing Awards
17. Continuance of Existing Benefits and Payments
18. Industrial Allowance
19. Dispute Settlement
20. Term of the Agreement
21. Signatures of the Parties

3.—PARTIES BOUND
This Agreement shall apply to and be binding upon—

• The Shire of Albany, its successors and assigns;
The Automotive, Food, Metals, Printing & Kindred
Industries Union of Western Australia Branch; and
employees of the Shire of Albany employed under
the provisions of the Metal Trades (General) Award
who are eligible to be members of the Automotive,
Food, Metals, Printing & Kindred Industries Union
of Western Australia Branch;

• Approximately 2 employees of the Shire of Albany.

4.—MISSION/GOALS OF SHIRE OF ALBANY
MISSION STATEMENT—

“TO PROVIDE FOR THE NEEDS OF OUR COMMU-
NITY”

GOALS—
ECONOMIC DEVELOPMENT—“Contribute to the
creation of a positive climate for sustainable economic
development”
SERVICES FOR PEOPLE—“Encourage the provision
of cost effective services and facilities which enhance the
social well being of the community”
THE BUILT AND NATURAL ENVIRONMENT—“Pre-
serve and enhance the natural environment; ensure the
creation and maintenance of a desirable urban and rural
environment; promote the recognition of our heritage”.
PHYSICAL AND DEVELOPMENT INFRASTRUC-
TURE—“Ensure the provision of appropriate and
affordable infrastructure”.
LOCAL GOVERNMENT OPERATIONS—“Ensure the
community receives responsible, efficient, and effective
Local Government”.

“MAKING THE MOST OF OUR OPPORTUNITIES”

5.—AIMS OF THIS AGREEMENT
This Agreement is aimed at providing productivity and

efficiency improvements throughout the organisation, by
facilitating an environment and atmosphere conducive to the
implementation of reform within the workplace.

These changes have been developed through a process of
consultation which involved the participation of Council,
employees and their respective representatives and advocates.
The Agreement provides a framework for on-going co-
operation between the parties in the task of implementing the
recommendations contained within the Agreement.

The Agreement is also aimed at recognising productivity
improvements implemented in various work areas since 1993

and at providing mutual benefit to the parties whilst maintaining
the conditions and benefits of employment currently provided
by the Metal Trades (General) Award.

It is a significant step along the path to the future.

6.—HOURS
The following hours shall apply in lieu of Clause 13 Hours

of the Metal Trades (General) Award—
(i) Except hereinafter provided, the ordinary hours of

duty shall not exceed 76 hours per two weekly pe-
riod to be worked over 9 days Monday to Friday
between the hours of 6.00am and 6.00pm, with a meal
break of not less than 30 minutes duration.

(ii) A flexible ‘working arrangement will be introduced
on the following basis—

(a) all employees shall work a 76 hour two weekly
work pattern as described above;

(b) core hours shall be 6.00am to 6.00pm with an
unpaid meal break of not less than 30 minutes
and not more than 1 hour to be taken between
the hours of 11.00am and 1.00pm;

(c) the flexible working arrangement shall cover
a settlement period of four weeks;

(d) notwithstanding the above, with the agreement
of the Director of Engineering Services, em-
ployees shall be entitled to bank up to 8 hours
worked in excess of the 152 hours required in
any four weekly period, at no cost to the Coun-
cil, provided that time is cleared as time taken
in lieu (flexi time) during the following four
weekly period;

(e) in relation to subclause 6.(ii) (d), hours banked
and not taken as time in lieu during the four
weekly period following the accrual, shall be
forfeited unless by prior approval of the Di-
rector of Engineering Services they may be
paid as overtime or carried forward into the
next four weekly period;

(f) subject to the provisions of sub-clauses 6 (ii)
(d) and (e) above, hours worked in excess of
76 hours per fortnight or more than 8.5 hours
in any one day, Monday to Friday, shall be
paid in accordance with the provisions of
clause 14—Overtime of the Metal Trades
(General) Award;

(g) in relation to subclauses 6 (ii) (d) and (e) above,
the accrual of banked hours shall be in moie-
ties of 15 minutes;

(h) as far as is practical, employees shall nomi-
nate their intended flexi-time (time in lieu) as
early as possible and no less than five work-
ing days prior to that time being taken;

(i) the proposed flexi-time is to be a time nomi-
nated to suit the objectives of the Council shall
be subject to prior agreement with the Direc-
tor of Engineering Services; and

(j) disputes in relation to this clause shall be re-
ferred to the Chief Executive Officer or person
acting in that capacity, for determination.

7.—TRAINING AND DEVELOPMENT
(i) Training will be provided in accordance with—

(a) a commitment to the continuous improvement of the
knowledge, skills and abilities of employees through
education, training and development;

(b) the commitment to achieve Best Practice and con-
tinuous improvement;

(c) the fulfilment of the organisation’s objectives (in-
cluding work design); and

(d) the principles of access and equity.
(ii) Training should where practical—

(a) be formal and accredited;
(b) be provided flexibly, with an emphasis on the deliv-

ery of competency based training;
(c) be provided both on and off the job, whilst maximis-

ing the scope for on the job training; and
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(d) lead to opportunities to progress through Award in-
crements as well as through Award Levels.

(iii) The Council undertakes to—
(a) provide opportunities for employees to gain experi-

ence through acting in other positions, whilst the
incumbent is on leave, with the agreement of the
Director Engineering Services and with prescribed
guidelines that are consistent with the Council’s Equal
Opportunity Programme.

(b) offer employees, where practicable, either individu-
ally or in a group, the opportunities to undertake
special projects in their area of expertise should they
express an interest to do so.

(c) provide free and accessible literacy and numeracy
training opportunities for employees if the need is
identified.

(iv) The parties are committed to the provision of the support
necessary, including employee training, to enable employees
to become market competitive and to prepare and implement
a business unit approach.

Employee training shall include, where appropriate—
(a) leadership/team building/self managed work teams;
(b) developing unit costs and effective costing systems;
(c) preparing tenders;
(d) other training deemed necessary to become market

competitive and/or implement a business unit ap-
proach.

(v) Training Funds/Budget
(a) Training and development opportunities will be iden-

tified through participation in an Employee
Development Review and/or a Training Needs Analy-
sis to select the most appropriate training to enhance
the effectiveness and productivity of the organisa-
tion.

(b) An annual training program for the organisation will
be developed and implemented through the consulta-
tive process. Management, in consultation with the
work groups will identify their training needs, and
these needs will be accorded to as far as possible by
the organisation, within budgetary constraints and
organisational objectives.

8.—SALARY SACRIFICE
The Council shall provide an opportunity for all employees

to salary sacrifice their salary for superannuation contribution
purposes. This provision in no way affects the payment of
employer contributions to superannuation as provided by State
or Federal legislation.

9.—CUSTOMER SERVICE
The parties agree that as a Local Government we are a

supplier of a service and have customers—e.g. ratepayers,
residents, businesses and other organisations.

We provide services and facilities to both internal and external
customers.

The parties agree that meeting the needs of customers is
critical to the future success of the organisation.

(i) The parties will work towards determining these needs
and will implement a process of continual improvement to
services through their involvement in—

(a) reviewing current work practices and identifying ar-
eas of improvement;

(b) investigating further opportunities for improving pro-
ductivity and flexibility of service delivery; and

(c) planning and implementing changes to improve work
practices.

10.—TEAM WORK
In the pursuit of Best Practice, in the development of an

effective team approach the following is agreed—
(i) a commitment to facilitating the development of

working as a team to achieve the objectives of the
organisation, including undertaking suitable team
building strategies aimed at facilitating a business
unit approach;

(ii) to implement a series of information sessions for
employees, to improve communication and promote
understanding throughout the organisation;

(iii) a Sub-Committee shall be established in consulta-
tion with the Director Engineering Services which,
after an appropriate development phase, will give rise
to the creation of autonomous work teams responsi-
ble for the efficient management of specific work
areas.
The following issues may be addressed by such work
teams to improve the performance of a work area—

(a) implementation of change;
(b) job re-design and creating solutions to work

problems;
(c) multi-skilling;
(d) constructive industrial relations;
(e) focus on customer service;
(f) improvement of communications through all

levels; and
(g) the devolution of authority to enable the ef-

fective operation of work teams.

11.—WORK RELATIONS
The parties agree on the need to re-focus the traditional

Industrial Relations approach to one of Employee Relations,
where consultation is viewed as essential to any change.

The parties recognise the need to develop mutual trust and
understanding to improve Employee Relations throughout the
organisation.

The parties agree this necessitates involving all employees
in decision making processes which affect them in the
workplace.

12.—COMMUNICATIONS
The parties recognise that good communication, within the

organisation and between the Council and its customers, is
vital to the smooth, effective operation of the organisation.

The parties agree to develop methods of consultation within
the workforce to maximise information flow. A delivery/
information network between all work areas will be developed
to ensure that information is passed quickly and effectively,
and which may include, but not be limited to—

(a) regular newsletters;
(b) monthly meetings between management and general

employees; and
(c) regular work team meetings.

13.—EMPLOYMENT SECURITY
(i) In the event of a boundary adjustment or amalgamation

affecting the Shire of Albany, the provisions of subclause 11(4)
of schedule 2.1 of the Local Government Act, 1995 shall apply.
The appropriate award redundancy provisions shall apply at
the expiration of the period of continued employment provided
in clause 11(4) of schedule 2.1 of the Local Government Act.

(ii) In the event of any position being made redundant, other
than as provided for in subclause 16(a) above, one of the
following options shall be available by mutual agreement
between the Council and that employee. If agreement cannot
be reached between the parties with regard to an employee
being retrained and redeployed then the voluntary severance
provisions shall apply.

(a) Retraining and redeployment—
The Council may offer retraining and redeploy-
ment, in which case the employee should
co-operate fully and avail themselves of those
opportunities.
It is desirable that the classification conditions
and entitlements be retained at the previous
level and any variation should be by mutual
agreement.
The employee will be provided with the op-
portunity to undertake appropriate training and
development as determined by the Employee
Review process. Career counselling will be
available as part of the transition process.
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(b) Voluntary severance package—
The parties recognise that if an employee is
displaced as a result of a position being made
redundant that person may choose to volun-
tarily leave the employment of the Council.
In the cases where the employee and the Coun-
cil agree to the redundancy, the following
minimum provisions shall apply—

* Two (2) weeks pay per year for first
four (4) completed years of service;
then

* Two and a half (2.5) weeks pay per year
for Five (5) to Eight (8) completed
years of service; then

* Three (3) weeks pay per year for Nine
(9) plus completed years of service,

to a maximum of 52 weeks.
(c) All employees shall be entitled to pro-rata long serv-

ice leave after 5 years service.
No payment shall be made if the employee gains
employment with another local government author-
ity and maintains continuity of employment as set
out under the provisions of the Local Government
(Long Service Leave) Regulations.
The qualifying period for continuity of employment
shall be the period used for recreation leave or as
travelling time and does not exceed—

* the period in respect of which payment has
been made by the Council in lieu of the em-
ployee’s accrued and pro rata leave
entitlements; or

* two weeks,
whichever is the longer.

(d) Four weeks notice or four weeks pay in lieu of no-
tice if no notice is given.

(e) An additional one weeks notice or one weeks pay in
lieu of notice if the employee is over 45 years of age.

(f) Under no circumstances shall an employee be simul-
taneously eligible for entitlements under the
provisions outlined in both clauses 13(i) and 13(ii).
Only the provisions relating to the respective clause
shall apply.

(g) Clause 23—Holidays and Annual Leave of the Metal
Trades (General) Award shall apply to this agree-
ment.

14.—SALARY INCREASE
In accordance with agreement reached between the Council

and its employees, the Council agrees to pay the following
salary increase—

Employees classified under the Metal Trades (General)
Award shall be paid an increase of $37.00 per week ef-
fective as of 1st November, 1997, inclusive of any
arbitrated safety net increase payable during the term of
this Agreement.

The parties agree that there shall be no further salary
adjustment for the life of the Agreement, based on the
Agreement being for 1 year and terminating on 31st October,
1998.

15.—PUBLIC HOLIDAYS
The parties agree that the two additional public holidays,

being the day after New Years Day and the Easter Tuesday,
shall accrue as days in lieu to be taken at a time mutually
agreed between the Director Engineering Services and the
employee(s).

16.—RELATIONSHIP TO EXISTING AWARDS
Reference to the Metal Trades (General) Award shall be

interpreted to mean the Award as it stands at the time of the
commencement of the agreement and shall apply for the term
of the agreement.

Reference to Clause 11(4) of schedule 2.1 of the Local
Government Act, 1995 shall be interpreted to mean the clause
as it stands at the time of the agreement and shall apply for the
term of the agreement.

That to the extent that a provision of this agreement is
inconsistent with the same provisions in the award, the
agreement shall prevail to the extend of the inconsistency
provided that in all other aspects the terms, provisions and
conditions of the Metal Trades (General) Award at the time of
commencement of this agreement shall have effect and apply
through the operation of this agreement.

17.—CONTINUANCE OF EXISTING BENEFITS AND
PAYMENTS

Subject to the provisions of Clause 18—Industrial
Allowance, the parties agree that for the term of the Agreement
all existing benefits and payments, including but not limited
to Service Pay, shall continue to be provided or paid as the
case may be.

18.—INDUSTRIAL ALLOWANCE
Employees covered by the Metal Trades (General) Award

shall receive a composite Industrial Allowance of $15.00 per
week in lieu of the Special Rates and Provisions clause of the
Metal Trades (General) Award.

19.—DISPUTE SETTLEMENT
General disputes shall be resolved in accordance with the

relevant sections of the Metal Trades (General) Award.

20.—TERM OF THE AGREEMENT
The term of this Agreement shall be for 1 year from 1st

November, 1997 to 31st October, 1998.
It is further agreed that the conditions and benefits provided

under this agreement shall continue in effect until such time as
the parties enter into another Enterprise Agreement.

21.—SIGNATORIES OF THE PARTIES
EXECUTED BY THE PARTIES—

For and on behalf of the Automotive, Food, Metals, Print-
ing & Kindred Industries Union of Workers Western
Australian Branch.

Signed
SECRETARY
____________________ Date 15 December 1997
WITNESS
The common seal of SHIRE OF ALBANY was hereunto
affixed by authority to a resolution of the Council and in the
presence of—
Signed Date 15 December 1997
SHIRE PRESIDENT
Signed Date 21 November 1997
CHIEF EXECUTIVE OFFICER

Common Seal Affixed

SOUTH-EAST METROPOLITAN COLLEGE OF
TAFE PUBLIC SERVICE AND GOVERNMENT
OFFICERS’ ENTERPRISE AGREEMENT 1998.

No. PSAAG 10 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

South-East Metropolitan College of TAFE

and

Civil Service Association

of Western Australia (Inc.)

No. PSAAG 10 of 1998.

South-East Metropolitan College of TAFE Public Service
and Government Officers’ Enterprise Agreement 1998.

21 January 1998.
Order.

HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
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Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the South-East Metropolitan College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 1998 as stamped by the Registrar on 19 Janu-
ary 1998 be registered as an industrial agreement on and
from 20 January 1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the South-East Metropolitan

College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998 and shall replace the Western
Australian Department of Training Public Service and
Government Officers Enterprise Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements

  Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance

Consultation and Industrial Dispute Provisions
24. Consultation
25. Dispute Resolution Procedure

Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the

South-East Metropolitan College of TAFE. This Agreement
shall also apply to Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the South-East

Metropolitan College of TAFE, and the Civil Service
Association of Western Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 180 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2 There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7.—TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its
renewal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Engineering Trades Employees Industrial Agreement
1998

• South-East Metropolitan College Miscellaneous
Workers’ Agreement 1997

(2) If agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in

conjunction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational
Education and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
 (2) The SBU comprises representatives from the College

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the South-East Metropolitan College of
TAFE Public Service and Government Officers’ Enter-
prise Agreement 1998.

“Chief Executive”: means the Managing Director of
South-East Metropolitan College of TAFE appointed pur-
suant to section 46 of the Vocational Education and
Training Act 1996 and under part 3 of the Public Sector
Management Act 1994.

“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.

“College”: shall mean the South-East Metropolitan
College of TAFE.
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“CSA”: means the Civil Service Association of West-
ern Australia (Inc).

“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.

“Employer”: means the South-East Metropolitan Col-
lege of TAFE.

“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.

“Full-Time”: A full-time officer is employed to work
37½ ordinary hours per week.

“Government”: shall mean the Government of Western
Australia.

“GOSAC Award”: shall mean the Government Offic-
ers Salaries, Allowances and Conditions Award 1989.

“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.

“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.

“Managing Director”: means the Managing Director of
South-East Metropolitan College of TAFE appointed pur-
suant to section 46 of the Vocational Education and
Training Act 1996 and a Chief Executive under part 3 of
the Public Sector Management Act 1994.

“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.

“PSA Award” : shall mean the Public Service Award
1992

“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.

“Union”: shall mean the Civil Service Association of
Western Australia (Inc).

“WADOT”: is the Western Australian Department of
Training.

“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Service
and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment conditions
contained in this Agreement, plus the annualised value of
annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the
commencement of the first pay period on or after 1 January
1999, subject to achievement of the 31 December 1998 target/
s in the Productivity Improvement Plan.

(7) The rates in Column E shall be paid from the
commencement of the first pay period on or after 1 January
2000, subject to achievement of the 31 December 1999 target/
s in the Productivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement

are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30o South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Executive
may approve further paid leave in exceptional circumstances
should an officer have exhausted all sick leave entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.
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(b) Family Carer’s Leave taken will be deducted from
the employees’ sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave

(a) Ceremonial/Cultural Leave may be granted, to em-
ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays

(a) The following days are paid public holidays—

New Year’s day, Australia day, Good Friday,
Easter Monday, Anzac Day, Foundation Day,
Labour Day, Sovereign’s Birthday, Christmas
Day and Boxing day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown

(a) The College may observe a closedown over the
Christmas/New Year period.

(b) The duration of the closedown will be at the discre-
tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-

porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s spouse
and who has not lived with the employee for longer than
6 months.

“Adoption leave”: Unpaid parental leave taken by ei-
ther parent in connection with the adoption or placement
of a child under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a

certificate from a registered medical practi-
tioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.

(2) For the purpose of maternity leave means a
certificate from a registered medical practi-
tioner stating that the employee is pregnant
and the expected date of birth.

(3) For the purpose of adoption leave and special
adoption leave means the requirements that an
employee must comply with before being eli-
gible for the entitlement.

The employee must produce to the employer—
• a statement from an adoption agency or other

appropriate body of the placement of the child
for adoption purposes; or

• presumed date confirming that the employee
or employee’s spouse is to have custody of the
child pending application for an adoption or-
der.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or step-child of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.

“Expected date of birth”: The day certified by a medi-
cal practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a
female employee in connection with her pregnancy, and
the subsequent birth of a child.

 “Parental leave”: Any period of up to 12 months of
maternity leave, paternity leave and/or adoption leave
taken in connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee is
permitted to take one week of unpaid paternity leave im-
mediately after the birth or adoption of a child, in
conjunction with any leave taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time
and part-time employees will receive up to 52 weeks as
unpaid parental leave. This leave is to be taken in the first
52 weeks after the birth of a child or the placement of an
adopted child. This clause should be read in conjunction
with the Maternity Leave provisions of the Public Serv-
ice and GOSAC Awards.
(a) Entitlement to parental leave

(i) Employees are entitled to parental leave in
connection with the birth or adoption of a child,
in accordance with this clause.

(ii) Parental leave only applies to part-time or full-
time employees. Temporary full-time or
part-time employees on fixed term contracts
are only eligible for parental leave for the du-
ration of their fixed term contract of
employment.

(iii) For female employees parental leave may, at
the employee’s discretion, commence prior to
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6 weeks before the expected date of birth of
the child.

(iv) The minimum period of absence on maternity
leave shall commence six weeks before the
expected date of birth and end six weeks after
the day on which the birth has taken place,
however an employee may apply to the Chief
Executive to vary this period provided her
application is supported by a certificate from
a registered medical practitioner indicating that
the employee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the certifica-

tion and notice requirements to be entitled to
parental leave, unless these requirements are
waived by the employer.

(ii) Any entitlement to parental leave is reduced
by any amount of parental leave taken by the
employee’s spouse in relation to the same
child. Parental leave is not to be taken simul-
taneously by both parents, except during one
week of paternity leave taken immediately af-
ter the birth or adoption of a child.

(c) Notice requirements
An employee is to give the employer at least 10 weeks
written notice of the intention to take parental leave
other than for the purposes of adoption and of the
expected duration of the leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical practi-
tioner illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue her present work, she may be transferred to
a safe job, at the rate and on the conditions attached
to that job or at the employee’s substantive level,
whichever is the higher, until the employee com-
mences parental leave.

(e) Variation and/or cancellation of parental leave pe-
riod

(i) The period of parental leave may be length-
ened or shortened by agreement between the
employer and the employee, provided that the
amount of leave does not exceed the maximum
allowed.

(ii) The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

(iii) Parental leave applied for, but not commenced,
by an employee for any reason is cancelled.
Reasons for cancellation include, but are not
limited to—

(aa) where a pregnancy terminates, other
than by the birth of a living child;

(bb) or where a planned adoption or place-
ment of a child does not proceed.

(iv) An employee must notify the employer of any
change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee termi-

nates after 28 weeks, other than by the birth of
a living child, and the employee is not on pa-
rental leave, she is entitled to sick leave in
accordance with Award entitlements.

(ii) An employee who suffers any illness or in-
jury related to her pregnancy and/or the birth
whilst on parental leave cannot utilise sick
leave entitlements.

 (iii) An employee may utilise sick leave entitle-
ments in accordance with subclause 16(3) Sick
Leave of this Agreement when not on paren-
tal leave.

(g) Special adoption leave
An employee is entitled to special unpaid adoption
leave of up to 2 days to attend any compulsory inter-
views, examinations or the like which are required
by the adoption procedure.

(h) Effect of parental leave on leave entitlements and
employment

(i) Any absence on parental leave will not break
the continuity of service.

(ii) However, absence on parental leave will not
be taken into account for the purpose of salary
increment progression. Paid leave entitlements
such as annual leave, long service leave and
public holidays will not accrue during any
period of parental leave.

(iii) An employee may, instead of or in conjunc-
tion with parental leave, take annual leave or
long service leave entitlements to which he or
she is entitled.
An employee proceeding on parental leave
may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period referred to
in subclause (a) of this clause. The periods of
leave referred to in placitums (aa) and (bb) of
this subclause which are utilised, shall be paid
leave.

(i) Replacement employees
(i) Before the employer engages a replacement

employee (including a temporarily promoted
or transferred employee) the employer must
inform that person of the temporary nature of
the employment, and of the rights of the per-
son on parental leave who is being replaced.

(ii) The employer does not have to engage a re-
placement employee if one is not required.

(j) Return to work after parental leave
(i) An employee must confirm to the employer

an intention of returning to work prior to re-
commencing work.

(ii) An employee returning to work from parental
leave is entitled to the position held immedi-
ately before beginning parental leave. Where
the employee was transferred to a safe job, the
employee is entitled to return to the position
occupied immediately prior to transfer.

(iii) Where the position no longer exists, the em-
ployee is entitled to the same classification and
pay to that of the employee’s former position,
and for which the employee is qualified and
capable of performing.

(iv) Where immediately before commencing pa-
rental leave, an employee was acting in a
higher position, or performing additional du-
ties on a temporary basis, this subclause only
applies in respect of the position held by the
employee immediately before taking the act-
ing or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her em-

ployment at any time during a period of
parental leave, by giving the employer the ap-
propriate period of notice detailed in the
relevant award.

(ii) The employer must not terminate an employee
or transfer them from their existing position
on the grounds of the employee’s parental
leave application and/or absence on parental
leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 January

1998, as it is repackaged and absorbed into the base salary.
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(2) All existing entitlements to annual leave loading will be
paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2)  The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classification

for a period of 20 consecutive working days or more, inclusive
of public holidays, shall be paid at the salary applicable to the
higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the officer
was in receipt of the additional payment for a continuous period
of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may deduct

the amount of overpayment over the same length of time that
the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of overpayments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and
Conditions Award 1989 and Clause 42.—Travelling Allowance
of the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the production
of receipts for reasonable expenses. Reasonable expenses shall
include but not be limited to accommodation costs, purchase
of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry cleaning
expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for

the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with
provisions of subclause 16(3) Sick Leave of this Agreement,
and the employee continues to incur accommodation, meal
and incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily transferred
to any place within a radius of fifty (50) kilometres measured
from the employee’s headquarters shall not be reimbursed the
cost of midday meals purchased, but an employee travelling
on duty within that area which requires absence from the
employee’s headquarters over the usual midday meal period
shall be, on the production of receipts, for each meal necessarily
purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory

departmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on
individual circumstances. The college shall establish its own
structure and processes.

(2) Employees shall be involved in broadly based
representative consultative committees with structure and
functions determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is accountable
to Government, through legislation, for the operation of its
business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consultative
committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as
follows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the
employer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES
LEVEL Column A Column B Column C New Column D New Column E New

Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary as at Rate
Salary Effective 2.0% as at Jan 1, Jan 1, 2000
Rates Jan 1, 1998 1999 2.5% 2.5%

LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
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SCHEDULE A—SALARIES—continued
LEVEL Column A Column B Column C New Column D New Column E New

Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary as at Rate
Salary Effective 2.0% as at Jan 1, Jan 1, 2000
Rates Jan 1, 1998 1999 2.5% 2.5%

LEVEL 1—continued
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06

LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05

LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07

LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35

LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26

LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36

LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09

LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76

CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45

LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

OTHER
Job Skills

Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15
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SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a further
2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submitted
to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this
Agreement.

Signatories
Signed for and on behalf of the South-East Metropolitan
College of TAFE by
G. GALE Date 15.1.98
Employer—
Mr Geoffrey Gale, Managing Director of
South-East Metropolitan College of TAFE
Signed for and on behalf of the Civil Service
Association of Western Australia (Inc) by
D. ROBINSON Date 19.1.98
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance

SOUTH METROPOLITAN COLLEGE OF TAFE
PUBLIC SERVICE AND GOVERNMENT OFFICERS’

ENTERPRISE AGREEMENT 1998.
No. PSAAG 7 of 1998.

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

South Metropolitan College of TAFE

and

Civil Service Association

of Western Australia (Inc.)

No. PSAAG 7 of 1998.

South Metropolitan College of TAFE
Public Service and Government Officers’

Enterprise Agreement 1998.

21 January 1998.
Order.

HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the South Metropolitan College of TAFE Public
Service and Government Officers’ Enterprise Agreement
1998 as stamped by the Registrar on 19 January 1998 be
registered as an industrial agreement on and from 20 Janu-
ary 1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the South Metropolitan

College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998 and shall replace the Western
Australian Department of Training Public Service and
Government Officers Enterprise Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements

Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
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23. Travelling Allowance
Consultation and Industrial Dispute Provisions

24. Consultation
25. Dispute Resolution Procedure

Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the South

Metropolitan College of TAFE. This Agreement shall also
apply to Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the South Metropolitan

College of TAFE, and the Civil Service Association of Western
Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 230 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7.—TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its
renewal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Engineering Trades Employees Industrial Agreement
1998

• South Metropolitan College Miscellaneous Workers’
Agreement 1997

(2) If agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in

conjunction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational
Education and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
 (2) The SBU comprises representatives from the College

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the South Metropolitan College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 1998.

“Chief Executive”: means the Managing Director of
South Metropolitan College of TAFE appointed pursuant
to section 46 of the Vocational Education and Training
Act 1996 and under part 3 of the Public Sector Manage-
ment Act 1994.

“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.

“College”: shall mean the South Metropolitan College
of TAFE.

“CSA”: means the Civil Service Association of West-
ern Australia (Inc).

“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.

“Employer”: means the South Metropolitan College of
TAFE.

“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.

“Full-Time”: A full-time officer is employed to work
37½ ordinary hours per week.

“Government”: shall mean the Government of Western
Australia.

“GOSAC Award”: shall mean the Government Offic-
ers Salaries, Allowances and Conditions Award 1989.

“Managing Director”: means the Managing Director of
South Metropolitan College of TAFE appointed pursuant
to section 46 of the Vocational Education and Training
Act 1996 and a Chief Executive under part 3 of the Public
Sector Management Act 1994.

“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.

“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.

“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.

“PSA Award” : shall mean the Public Service Award
1992.

“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.

“Union”: shall mean the Civil Service Association of
Western Australia (Inc).

“WADOT”: is the Western Australian Department of
Training.

“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Service
and Government Officers Enterprise Agreement 1996 as
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expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment conditions
contained in this Agreement, plus the annualised value of
annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the
commencement of the first pay period on or after 1 January
1999, subject to achievement of the 31 December 1998 target/
s in the Productivity Improvement Plan.

(7) The rates in Column E shall be paid from the
commencement of the first pay period on or after 1 January
2000, subject to achievement of the 31 December 1999 target/
s in the Productivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30° South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Executive
may approve further paid leave in exceptional circumstances
should an officer have exhausted all sick leave entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employee’s sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.
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(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-

porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s spouse
and who has not lived with the employee for longer than
6 months.

“Adoption leave”: Unpaid parental leave taken by ei-
ther parent in connection with the adoption or placement
of a child under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a

certificate from a registered medical practi-
tioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.

(2) For the purpose of maternity leave means a
certificate from a registered medical practi-
tioner stating that the employee is pregnant
and the expected date of birth.

(3) For the purpose of adoption leave and special
adoption leave means the requirements that an
employee must comply with before being eli-
gible for the entitlement.
The employee must produce to the employer—

• a statement from an adoption agency
or other appropriate body of the place-
ment of the child for adoption purposes;
or

• presumed date confirming that the em-
ployee or employee’s spouse is to have
custody of the child pending applica-
tion for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or step-child of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.

“Expected date of birth”: The day certified by a medi-
cal practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a
female employee in connection with her pregnancy, and
the subsequent birth of a child.

“Parental leave”: Any period of up to 12 months of
maternity leave, paternity leave and/or adoption leave
taken in connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee is
permitted to take one week of unpaid paternity leave im-
mediately after the birth or adoption of a child, in
conjunction with any leave taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time
and part time employees will receive up to 52 weeks as
unpaid parental leave. This leave is to be taken in the first
52 weeks after the birth of a child or the placement of an
adopted child. This clause should be read in conjunction
with the Maternity Leave provisions of the Public Serv-
ice and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave

in connection with the birth or adop-
tion of a child, in accordance with this
clause.

(ii) Parental leave only applies to part-time
or full-time employees. Temporary full-
time or part-time employees on fixed
term contracts are only eligible for pa-
rental leave for the duration of their
fixed term contract of employment.

(iii) For female employees parental leave
may, at the employee’s discretion, com-
mence prior to 6 weeks before the
expected date of birth of the child.

(iv) The minimum period of absence on
maternity leave shall commence six
weeks before the expected date of birth
and end six weeks after the day on
which the birth has taken place, how-
ever an employee may apply to the
Chief Executive to vary this period pro-
vided her application is supported by a
certificate from a registered medical
practitioner indicating that the em-
ployee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the

certification and notice requirements to
be entitled to parental leave, unless
these requirements are waived by the
employer.

(ii) Any entitlement to parental leave is
reduced by any amount of parental
leave taken by the employee’s spouse
in relation to the same child. Parental
leave is not to be taken simultaneously
by both parents, except during one
week of paternity leave taken immedi-
ately after the birth or adoption of a
child.

(c) Notice requirements
An employee is to give the employer at least
10 weeks written notice of the intention to take
parental leave other than for the purposes of
adoption and of the expected duration of the
leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical
practitioner illness or risks arising out of the
pregnancy or hazards connected with the work
assigned to the employee make it inadvisable
for the employee to continue her present work,
she may be transferred to a safe job, at the rate
and on the conditions attached to that job or at
the employee’s substantive level, whichever
is the higher, until the employee commences
parental leave.
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(e) Variation and/or cancellation of parental leave
period

(i) The period of parental leave may be
lengthened or shortened by agreement
between the employer and the em-
ployee, provided that the amount of
leave does not exceed the maximum
allowed.

(ii) The employee must where practicable
give the employer 14 days written no-
tice of any request to vary the period
of leave.

(iii) Parental leave applied for, but not com-
menced, by an employee for any reason
is cancelled. Reasons for cancellation
include, but are not limited to—

(aa) where a pregnancy terminates,
other than by the birth of a liv-
ing child;

(bb) or where a planned adoption or
placement of a child does not
proceed.

(iv) An employee must notify the employer
of any change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee

terminates after 28 weeks, other than
by the birth of a living child, and the
employee is not on parental leave, she
is entitled to sick leave in accordance
with Award entitlements.

(ii) An employee who suffers any illness
or injury related to her pregnancy and/
or the birth whilst on parental leave
cannot utilise sick leave entitlements.

(iii) An employee may utilise sick leave
entitlements in accordance with
subclause 16(3) Sick Leave of this
Agreement when not on parental leave.

(g) Special adoption leave
An employee is entitled to special unpaid adop-
tion leave of up to 2 days to attend any
compulsory interviews, examinations or the
like which are required by the adoption pro-
cedure.

(h) Effect of parental leave on leave entitlements
and employment

(i) Any absence on parental leave will not
break the continuity of service.

(ii) However, absence on parental leave
will not be taken into account for the
purpose of salary increment progres-
sion. Paid leave entitlements such as
annual leave, long service leave and
public holidays will not accrue during
any period of parental leave.

(iii) An employee may, instead of or in con-
junction with parental leave, take
annual leave or long service leave en-
titlements to which he or she is entitled.
An employee proceeding on parental
leave may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period re-
ferred to in subclause (a) of this clause.
The periods of leave referred to in
placitums (aa) and (bb) of this
subclause which are utilised, shall be
paid leave.

(i) Replacement employees
(i) Before the employer engages a replace-

ment employee (including a
temporarily promoted or transferred

employee) the employer must inform
that person of the temporary nature of
the employment, and of the rights of
the person on parental leave who is
being replaced.

(ii) The employer does not have to engage
a replacement employee if one is not
required.

(j) Return to work after parental leave
(i) An employee must confirm to the em-

ployer an intention of returning to work
prior to re-commencing work.

(ii) An employee returning to work from
parental leave is entitled to the posi-
tion held immediately before beginning
parental leave. Where the employee
was transferred to a safe job, the em-
ployee is entitled to return to the
position occupied immediately prior to
transfer.

(iii) Where the position no longer exists, the
employee is entitled to the same clas-
sification and pay to that of the
employee’s former position, and for
which the employee is qualified and
capable of performing.

(iv) Where immediately before commenc-
ing parental leave, an employee was
acting in a higher position, or perform-
ing additional duties on a temporary
basis, this subclause only applies in
respect of the position held by the em-
ployee immediately before taking the
acting or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her

employment at any time during a pe-
riod of parental leave, by giving the
employer the appropriate period of no-
tice detailed in the relevant award.

(ii) The employer must not terminate an
employee or transfer them from their
existing position on the grounds of the
employee’s parental leave application
and/or absence on parental leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 January

1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classification

for a period of 20 consecutive working days or more, inclusive
of public holidays, shall be paid at the salary applicable to the
higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.
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(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the officer
was in receipt of the additional payment for a continuous period
of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may deduct

the amount of overpayment over the same length of time that
the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of overpayments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and
Conditions Award 1989 and Clause 42.—Travelling Allowance
of the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the production
of receipts for reasonable expenses. Reasonable expenses shall
include but not be limited to accommodation costs, purchase
of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry cleaning
expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with
provisions of subclause 16(3) Sick Leave of this Agreement,
and the employee continues to incur accommodation, meal
and incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily transferred
to any place within a radius of fifty (50) kilometres measured

from the employee’s headquarters shall not be reimbursed the
cost of midday meals purchased, but an employee travelling
on duty within that area which requires absence from the
employee’s headquarters over the usual midday meal period
shall be, on the production of receipts, for each meal necessarily
purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory

departmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on
individual circumstances. The college shall establish its own
structure and processes.

(2) Employees shall be involved in broadly based
representative consultative committees with structure and
functions determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is accountable
to Government, through legislation, for the operation of its
business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consultative
committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as
follows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the
employer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES

LEVEL Column A Column B Column C New Column D New Column E New
Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
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SCHEDULE A—SALARIES—continued

LEVEL Column A Column B Column C New Column D New Column E New
Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 1—continued
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06

LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05

LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07

LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35

LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26

LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36

LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09

LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45

LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15
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SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a further
2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submitted
to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this
Agreement.
Signatories
Signed for and on behalf of the South Metropolitan College
of TAFE by
T. TATE Date
Employer—
Mr Tony Tate, Managing Director of
South Metropolitan College of TAFE

Signed for and on behalf of the Civil Service
Association of Western Australia (Inc) by
D. ROBINSON Date 19.1.98
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance

SOUTH-WEST REGIONAL COLLEGE OF TAFE
PUBLIC SERVICE AND GOVERNMENT OFFICERS’

ENTERPRISE AGREEMENT 1998.
No. PSAAG 6 of 1998.

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

South-West Regional College of TAFE

and

Civil Service Association

of Western Australia (Inc.)

No. PSAAG 6 of 1998.

South-West Regional College of TAFE
Public Service and Government Officers’

Enterprise Agreement 1998.

21 January 1998.
Order.

HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the South-West Regional College of TAFE Pub-
lic Service and Government Officers’ Enterprise
Agreement 1998 as stamped by the Registrar on 19 Janu-
ary 1998 be registered as an industrial agreement on and
from 20 January 1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the South-West Regional

College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998 and shall replace the Western
Australian Department of Training Public Service and
Government Officers Enterprise Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements

Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
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23. Travelling Allowance
Consultation and Industrial Dispute Provisions

24. Consultation
25. Dispute Resolution Procedure

Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the

South-West Regional College of TAFE. This Agreement shall
also apply to Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement shall be the South-West

Regional College of TAFE, and the Civil Service Association
of Western Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 100 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7.—TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its
renewal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

• Engineering Trades Employees Industrial Agreement
1998

• South-West Regional College Miscellaneous Work-
ers’ Agreement 1997

(2) If agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in

conjunction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the College’s mission and improve produc-
tivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational
Education and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
 (2) The SBU comprises representatives from the College

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the South-West Regional College of
TAFE Public Service and Government Officers’ Enter-
prise Agreement 1998.

“Chief Executive”: means the Managing Director of
South-West Regional College of TAFE appointed pursu-
ant to section 46 of the Vocational Education and Training
Act 1996 and under part 3 of the Public Sector Manage-
ment Act 1994.

“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.

“College”: shall mean the South-West Regional Col-
lege of TAFE.

“CSA”: means the Civil Service Association of West-
ern Australia (Inc).

“Employee”: means a Public Service Officer as defined
in the Public Sector Management Act 1994 or Govern-
ment Officer as defined in the Industrial Relations Act,
1979.

“Employer”: means the South-West Regional College
of TAFE.

“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.

“Full-Time”: A full-time officer is employed to work
37½ ordinary hours per week.

“Government”: shall mean the Government of Western
Australia.

“GOSAC Award”: shall mean the Government Offic-
ers Salaries, Allowances and Conditions Award 1989.

“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.

“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.

“Managing Director”: means the Managing Director of
South-West Regional College of TAFE appointed pursu-
ant to section 46 of the Vocational Education and Training
Act 1996 and a Chief Executive under part 3 of the Public
Sector Management Act 1994.

“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.

“PSA Award” : shall mean the Public Service Award
1992.

“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.

“Union”: shall mean the Civil Service Association of
Western Australia (Inc).

“WADOT”: is the Western Australian Department of
Training.

“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Service
and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.
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(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment conditions
contained in this Agreement, plus the annualised value of
annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the
commencement of the first pay period on or after 1 January
1999, subject to achievement of the 31 December 1998 target/
s in the Productivity Improvement Plan.

(7) The rates in Column E shall be paid from the
commencement of the first pay period on or after 1 January
2000, subject to achievement of the 31 December 1999 target/
s in the Productivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30° South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Executive
may approve further paid leave in exceptional circumstances
should an officer have exhausted all sick leave entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employees’ sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.

(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
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(b) The duration of the closedown will be at the discre-
tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-

porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s spouse
and who has not lived with the employee for longer than
6 months.

“Adoption leave”: Unpaid parental leave taken by ei-
ther parent in connection with the adoption or placement
of a child under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a

certificate from a registered medical practi-
tioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.

(2) For the purpose of maternity leave means a
certificate from a registered medical practi-
tioner stating that the employee is pregnant
and the expected date of birth.

(3) For the purpose of adoption leave and special
adoption leave means the requirements that an
employee must comply with before being eli-
gible for the entitlement.
The employee must produce to the employer—

• a statement from an adoption agency
or other appropriate body of the place-
ment of the child for adoption purposes;
or

• presumed date confirming that the em-
ployee or employee’s spouse is to have
custody of the child pending applica-
tion for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or step-child of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.

“Expected date of birth”: The day certified by a medi-
cal practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a
female employee in connection with her pregnancy, and
the subsequent birth of a child.

“Parental leave”: Any period of up to 12 months of
maternity leave, paternity leave and/or adoption leave
taken in connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee is
permitted to take one week of unpaid paternity leave im-
mediately after the birth or adoption of a child, in
conjunction with any leave taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time
and part-time employees will receive up to 52 weeks as
unpaid parental leave. This leave is to be taken in the first
52 weeks after the birth of a child or the placement of an
adopted child. This clause should be read in conjunction
with the Maternity Leave provisions of the Public Serv-
ice and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave

in connection with the birth or adop-
tion of a child, in accordance with this
clause.

(ii) Parental leave only applies to part-time
or full-time employees. Temporary full-
time or part-time employees on fixed
term contracts are only eligible for pa-
rental leave for the duration of their
fixed term contract of employment.

(iii) For female employees parental leave
may, at the employee’s discretion, com-
mence prior to 6 weeks before the
expected date of birth of the child.

(iv) The minimum period of absence on
maternity leave shall commence six
weeks before the expected date of birth
and end six weeks after the day on
which the birth has taken place, how-
ever an employee may apply to the
Chief Executive to vary this period pro-
vided her application is supported by a
certificate from a registered medical
practitioner indicating that the em-
ployee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the

certification and notice requirements to
be entitled to parental leave, unless
these requirements are waived by the
employer.

(ii) Any entitlement to parental leave is
reduced by any amount of parental
leave taken by the employee’s spouse
in relation to the same child. Parental
leave is not to be taken simultaneously
by both parents, except during one
week of paternity leave taken immedi-
ately after the birth or adoption of a
child.

(c) Notice requirements
An employee is to give the employer at least
10 weeks written notice of the intention to take
parental leave other than for the purposes of
adoption and of the expected duration of the
leave.

(d) Transfer to a safe job
Where in the opinion of a registered medical
practitioner illness or risks arising out of the
pregnancy or hazards connected with the work
assigned to the employee make it inadvisable
for the employee to continue her present work,
she may be transferred to a safe job, at the rate
and on the conditions attached to that job or at
the employee’s substantive level, whichever
is the higher, until the employee commences
parental leave.

(e) Variation and/or cancellation of parental leave
period

(i) The period of parental leave may be
lengthened or shortened by agreement
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between the employer and the em-
ployee, provided that the amount of
leave does not exceed the maximum
allowed.

(ii) The employee must where practicable
give the employer 14 days written no-
tice of any request to vary the period
of leave.

(iii) Parental leave applied for, but not com-
menced, by an employee for any reason
is cancelled. Reasons for cancellation
include, but are not limited to—

(aa) where a pregnancy terminates,
other than by the birth of a liv-
ing child;

(bb) or where a planned adoption or
placement of a child does not
proceed.

(iv) An employee must notify the employer
of any change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee

terminates after 28 weeks, other than
by the birth of a living child, and the
employee is not on parental leave, she
is entitled to sick leave in accordance
with Award entitlements.

(ii) An employee who suffers any illness
or injury related to her pregnancy and/
or the birth whilst on parental leave
cannot utilise sick leave entitlements.

(iii) An employee may utilise sick leave
entitlements in accordance with
subclause 16(3) Sick Leave of this
Agreement when not on parental leave.

(g) Special adoption leave
An employee is entitled to special unpaid adop-
tion leave of up to 2 days to attend any
compulsory interviews, examinations or the
like which are required by the adoption pro-
cedure.

(h) Effect of parental leave on leave entitlements
and employment

(i) Any absence on parental leave will not
break the continuity of service.

(ii) However, absence on parental leave
will not be taken into account for the
purpose of salary increment progres-
sion. Paid leave entitlements such as
annual leave, long service leave and
public holidays will not accrue during
any period of parental leave.

(iii) An employee may, instead of or in con-
junction with parental leave, take
annual leave or long service leave en-
titlements to which he or she is entitled.
An employee proceeding on parental
leave may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period re-
ferred to in subclause (a) of this clause.
The periods of leave referred to in
placitums (aa) and (bb) of this
subclause which are utilised, shall be
paid leave.

(i) Replacement employees
(i) Before the employer engages a replace-

ment employee (including a
temporarily promoted or transferred
employee) the employer must inform
that person of the temporary nature of
the employment, and of the rights of
the person on parental leave who is
being replaced.

(ii) The employer does not have to engage
a replacement employee if one is not
required.

(j) Return to work after parental leave
(i) An employee must confirm to the em-

ployer an intention of returning to work
prior to re-commencing work.

(ii) An employee returning to work from
parental leave is entitled to the posi-
tion held immediately before beginning
parental leave. Where the employee
was transferred to a safe job, the em-
ployee is entitled to return to the
position occupied immediately prior to
transfer.

(iii) Where the position no longer exists, the
employee is entitled to the same clas-
sification and pay to that of the
employee’s former position, and for
which the employee is qualified and
capable of performing.

(iv) Where immediately before commenc-
ing parental leave, an employee was
acting in a higher position, or perform-
ing additional duties on a temporary
basis, this subclause only applies in
respect of the position held by the em-
ployee immediately before taking the
acting or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her

employment at any time during a pe-
riod of parental leave, by giving the
employer the appropriate period of no-
tice detailed in the relevant award.

(ii) The employer must not terminate an
employee or transfer them from their
existing position on the grounds of the
employee’s parental leave application
and/or absence on parental leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 January

1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.

(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classification

for a period of 20 consecutive working days or more, inclusive
of public holidays, shall be paid at the salary applicable to the
higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the officer
was in receipt of the additional payment for a continuous period
of 12 months or more.
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21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may deduct

the amount of overpayment over the same length of time that
the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of overpayments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and
Conditions Award 1989 and Clause 42.—Travelling Allowance
of the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the production
of receipts for reasonable expenses. Reasonable expenses shall
include but not be limited to accommodation costs, purchase
of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry cleaning
expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with
provisions of subclause 16(3) Sick Leave of this Agreement,
and the employee continues to incur accommodation, meal
and incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily transferred
to any place within a radius of fifty (50) kilometres measured
from the employee’s headquarters shall not be reimbursed the
cost of midday meals purchased, but an employee travelling

on duty within that area which requires absence from the
employee’s headquarters over the usual midday meal period
shall be, on the production of receipts, for each meal necessarily
purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory

departmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on
individual circumstances. The college shall establish its own
structure and processes.

(2) Employees shall be involved in broadly based
representative consultative committees with structure and
functions determined by the College.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the College which is accountable
to Government, through legislation, for the operation of its
business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consultative
committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as
follows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc.) or other representative of the
employer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES

LEVEL Column A Column B Column C New Column D New Column E New
Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06

LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
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SCHEDULE A—SALARIES—continued
LEVEL Column A Column B Column C New Column D New Column E New

Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 2—continued
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05

LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07

LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35

LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26

LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36

LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09

LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45

LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a further
2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submitted
to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this
Agreement.
Signatories
Signed for and on behalf of the South-West Regional College
of TAFE by
R. SMILLIE Date 19.1.98
Employer—
Mr Robert Smillie, Managing Director of
South-West Regional College of TAFE

Signed for and on behalf of the Civil Service
Association of Western Australia (Inc) by
D. ROBINSON Date 19.1.98
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
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Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance

STRUCTURAL MARINE ENGINEERING
ENTERPRISE BARGAINING INDUSTRIAL

AGREEMENT 1997.
No. AG 284 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Structural Marine Engineering Pty Ltd.

No. AG 284 of 1997.

Structural Marine Engineering Enterprise Bargaining
Industrial Agreement 1997.

CHIEF COMMISSIONER W S COLEMAN.

10 March 1998.
Order.

HAVING heard Mr G. Sturman on behalf of the Applicant
and there being no appearance on behalf of the Respondent
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Structural Marine Engineering Enterprise
Bargaining Industrial Agreement 1997 be registered in
accordance with the following Schedule and such shall
have effect from the beginning of the first pay period com-
mencing on or after the 11th day of November 1997.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the Structural Marine

Engineering Enterprise Bargaining Industrial Agreement 1997.

1A.—DISPUTES RESOLUTION PROCEDURE
Any question, difficulty or dispute shall be dealt with in

accordance with Clause 34.—Avoidance of Industrial Disputes
of the Metal Trades (General) Award 1966 No. 13 of 1965.

2.—ARRANGEMENT
1. Title

1A. Disputes Resolution Procedure
2. Arrangement
3. Application of Agreement
4. Incidence and Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Training and Re-Classification
9. Productivity and Performance Improvement Pro-

gramme
10. Wages
11. Journey Cover Insurance
12. Long Service Leave
13. Commitments

Signatories to Agreement

3.—APPLICATION OF AGREEMENT
This Agreement shall apply to Structural marine Engineering

Pty Ltd, 11 Russell Road, Henderson with respect to
approximately 36 employees engaged in classifications
specified in Clause 10.—Wages hereof.

4.—INCIDENCE AND PARTIES BOUND
This Agreement shall apply to and be binding upon Structural

Marine Engineering Pty Ltd and all persons employed in the
classifications set out in Clause 10.—Wages hereof at its
Henderson Operations and to the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch (“AMWU”).

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 25 May 1997 and remain

in operation until 24 May 1999 and will not continue in force
after this date unless reviewed. All parties make a commitment
to re-negotiate this Agreement and apply for its replacement
or cancellation before the expiry date.

6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with Metal Trades (General) Award No. 13 of 1965.
(2) Where there is any inconsistency between this Agreement

and the Award stipulated, this Agreement shall prevail to the
extent of such inconsistency.

7.—SINGLE BARGAINING UNIT
(1) For the purposes of this Agreement and in accordance

with the decision of the Western Australian State Wage Case
Decision in December 1996, a single bargaining unit has been
established by way of a Workplace Consultative Committee.
The Committee shall comprise the following members—

(a) The Factory Manager or his/her nominated repre-
sentative.

(b) Three shop floor representatives elected by and from
the workforce.

(2) The single bargaining unit shall be given all relevant
information to enable effective monitoring of the
implementation of the continuing improvement programme.

8.—TRAINING AND RE-CLASSIFICATION
(1) The Workplace Consultative Committee will also act as

a Training Committee to establish, implement and monitor a
training programme applicable to the operations of the
Company at Henderson. It is the intention of the Committee
that opportunities will be made available for further
enhancement of both technical and production skills. Training
may be on or off the job, accredited and linked to a competency-
based career path.

(2) As a result of negotiating this Agreement all wages
employees who submitted reclassification forms have been
assessed and re-classified to the appropriate level and wage
rate set out in Clause 10.—Wages hereof.

9.—PRODUCTIVITY AND PERFORMANCE
IMPROVEMENT PROGRAMME

In accordance with the terms of the December 1996 State
Wage Case Decision, the following measures to achieve real
and demonstrative gains in productivity, efficiency and
flexibility have, or will be implemented.
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(1) Consultation and communication—
Two-way communication between workshop employees
and management will be maintained and enhanced via—
(a) Quarterly management report-back meetings with all

employees.
(b) Workplace Consultative Committee meetings.
(c) Tool box meetings as required to discuss scheduling

and production programmes.
(2) Employee Involvement—

Employees have been encouraged to become, and are,
involved in focussing on—
(a) Customer Service, both internal and external.
(b) Reduction in down-time, consumable and scrap,

where possible.
(c) Productivity improvement projects to improve qual-

ity and output without increasing over-all
manufacturing costs.

(d) Workshop lay-out and design with emphasis on im-
proving safety, access and work through-put.

(3) Performance Indicators—
(a) The Workplace Consultative Committee will develop

a productivity and performance plan to identify and
benchmark a number of performance indicators. The
benchmarking process will use a “best practice”
policy in order to create an environment, and a per-
formance plan committing the parties to a
simultaneous improvement in costs, quality and de-
livery.

(b) The two main groups with which performance indi-
cators will be identified are—

(i) Over-all Company performance measures ap-
plicable to the business;

(ii) improvement measures specific to the work-
shop.

(4) Examples of improvement measures with the operations
of the workshop include, but are not limited to—

(a) Production time frames
(b) Safety and up-keep of safety materials issued
(c) Clear and precise job requirements and information
(d) Equipment down-time measurements
(e) Monitoring and analysis of jobs in workshop and

office to improve costs and eliminate errors.
(f) Recording equipment maintenance performance and

up-keep of machine maintenance
(g) Crane Maintenance
(h) Time-keeping in accordance with agreement
(i) Further up-grading of the stores inventory system

and responsibility
(j) Recreational facilities for employees and workshop

hygiene
(k) Minimum tool levels for tradespersons as agreed by

the Consultative Committee.
(l) Implementation of E.F.T. wage transfers through the

Company’s bank in accordance with agreement pre-
viously reached in the Second Tier Wage increase
case.

(m) Notification of sick leave or other absences being
made before 9.00am on the first day absent.

(5) Timesheets—
(a) It has been identified that a major cost to the Com-

pany is caused by—
(i) inaccurate filling out of each employee’s

timesheets
(ii) excessive lost time due to accidents and in-

jury in the workplace
(b) To improve the timesheet accuracy all employees

will—
(i) fill timesheets out progressively during the day

and submit the timesheet prior to leaving work
each day;

(ii) take responsibility to ensure that job numbers
are accurate; and

(iii) accept that they will not be paid for any days
where a timesheet has not been submitted un-
til the following pay week after late submission
of the timesheet.

The Company agrees to supply all information necessary
and to make improvements to the timesheet system if a
reasonable recommendation is put forward from the shop floor
committee.

(6) Safety and Accidents—
Employees agree to work with Management to improve
the safety/accident record. The target objective for the
next two year period is to halve lost time injuries and
accidents. The Company will give assistance in monitor-
ing records and reporting the results of any initiatives taken
by the employees and safety committee.

10.—WAGES
(1) Wage increases are payable as follows—

Existing 1st inc 2nd inc 3rd inc 4th inc
Classific- Wage 6.00% 2.00% 3.00% 2.00%
ation Rate 25.5.97 25.11.97 25.5.98 25.11.98

C13 445.51 472.20 481.15 494.51 503.42
C12 474.84 503.33 512.83 527.08 536.57
C11 502.01 532.13 542.17 557.23 567.27
C10 543.30 575.90 586.76 603.06 613.93
C9 571.90 606.21 617.65 634.81 646.25
C8 597.63 633.49 645.44 663.37 675.32
C7 624.80 662.28 674.78 693.52 706.02

(2) The increases and total rates shall be payable from the
first pay period agreed to by the Union and the Company.

(3) The wage rates specified in this clause shall be for 38
ordinary hours and payable for all purposes and shall include
the tool allowance.

(4) (a) Wage rates specified herein shall apply to all work
undertaken by employees of the Company, regardless of
location, except where specific conditions may apply and on
such occasions remuneration will be determined in consultation
with the Workplace Consultative Committee and the Union.

(b) If agreement cannot be reached between the parties, the
dispute settling procedure prescribed in the parent Award shall
apply.

(5) (a) All employees shall receive a daily attendance
allowance, as follows—

C13 9.02
C12 9.61
C11 10.16
C10 11.00
C9 11.00
C8 11.00
C7 11.00

(b) Attendance money will not be paid if any of the following
events occur—

(i) failure by an employee to clock on or off;
(ii) an employee’s clock-on time is more than 15 min-

utes after the normal starting time; and
(iii) an employee leaves work prior to the normal knock

off time without prior approval from his/her fore-
man or supervisor.

11.—JOURNEY COVER INSURANCE
All employees of Structural Marine Engineering Pty Ltd will

be covered by personal accident insurance, taken out by the
Company to cover workers while travelling to and from their
place of work.

12.—LONG SERVICE LEAVE
The terms and conditions for the accrual and taking of long

service leave by employees of Structural Marine Engineering
Pty Ltd shall be the same as those set out in the Long Service
Leave—Standard Provisions published in Part 2, Volume 70,
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at pages 2079-2082, of the Western Australian Industrial
Gazette, with the exception of the following—

Clause 3.—Period of Leave: Placitum (a), (b) and (c) in
subclause (2) and subclause (3) to be replaced with—

(2) Subject to the provisions of paragraphs (5) and (6)
of this subclause—

Where a worker has completed at least 10 years
of service, the amount of leave shall be—

(a) in respect of 10 years’ service so com-
pleted—13 weeks’ leave;

(b) in respect of each seven years’ service
completed after such 10 years—nine
weeks’ leave.

(c) on termination of the worker’s employ-
ment—

(i) by his death;
(ii) in any circumstances otherwise

than by his/her employer for
serious misconduct;

in respect of the number of years of
service with the employer completed
since he/she last became entitled to an
amount of Long Service Leave—a pro-
portionate amount on the basis of 13
weeks for 10 years of service.

(d) All existing employees of Structural
Marine Engineering Pty Ltd at 25 May
1997 shall, from that date, be entitled
to accrue Long Service Leave at the rate
of 1.3 weeks of leave for each com-
pleted year of service. Long Service
Leave will be available to each em-
ployee at the time at which they have
accrued the total of 13 weeks’ leave.
This calculation is based on the addi-
tion of his/her accrual at 0.8666 weeks’
leave per year of service prior to 25
May 1997 and the employee’s accrual
at 1.3 weeks of leave per year of serv-
ice after 25 May 1997.

(3) Subject to the provisions of paragraph (6) of this
subclause, where a worker has completed at least
seven years of service, but less than 10 years’ serv-
ice since his/her commencement and the employment
is terminated—

(a) by his/her death; or
(b) in any circumstances other than by the em-

ployer for serious misconduct,
the amount of leave shall be such proportion of 13
weeks’ leave as the number of completed years of
such service bears to 10 years.

13.—COMMITMENTS
(1) The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(2) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary-time earnings, or to depart
from the standards of the Western Australian Industrial
Relations Commission in regard to hours of work, annual leave
with pay or long service leave with pay.

(3) There shall not be any further wage increases for the life
of this Agreement, except where consistent with a State Wage
Case Decision.

SIGNATORIES TO AGREEMENT
Signed for and on behalf of
Structural Marine Engineering
Pty Ltd ............signed...............

17/9/97
Signed for and on behalf of the
Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers—
Western Australian Branch ............signed...............

9/12/97

TERRAZZO & CEMENT INDUSTRIAL
AGREEMENT.

No. AG 15 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Redolatti Nominees Pty Ltd trading as Terrazzo & Cement
Contracting Co.

No. AG 15 of 1998.

Terrazzo & Cement Industrial Agreement.

COMMISSIONER P E SCOTT.

20 March 1998.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Terrazzo & Cement Industrial Agreement in
the terms of the following schedule be registered on the
25th day of February 1998.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Terrazzo & Cement

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Redolatti Nomi-
nees Pty Ltd trading as Terrazzo & Cement Contracting Co.
(hereinafter referred to as the “Company”) in the State of
Western Australia.
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4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”), where the project
is in the Commercial Sector, where the project value exceeds
$2 million and a Union party to this agreement has an agree-
ment with the Principle Contractor for a site allowance on the
project. There are approximately 10 employees covered by
this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix
A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment into the Construction + Building Unions Superannuation
Scheme to $60 per week per employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair wear

and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.
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3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness.  The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU Signed      Common Seal

........................................
Date: 22/1/98

Signed
........................................
WITNESS

CMETU Signed      Common Seal
.........................................
Date: 22/1/98
Signed
.........................................
WITNESS

The Company Common Signed
Seal .........................................

Date: 19/7/98

GIANNI REDOLATTI
PRINT NAME

Signed
.........................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plaster, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory

Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3) 14.23 14.65 15.06 15.48 15.69

Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), (1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), (2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), (3.5/3.5) 13.92 14.32 14.73 15.13 15.33

Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66

Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62

Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78

Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in a
safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
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4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.

Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
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between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

TRADES AND INDUSTRIAL UNIONS CLERICAL
STAFF AWARD 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch

and

Australasian Meat Industry Employees’ Union and Others.

No. A 10 of 1996.

COMMISSIONER P.E. SCOTT.

26 March 1998.
Order.

WHEREAS this is an application for an award; and
WHEREAS by letter dated the 23rd day of February 1998,

the Australian Manufacturing Workers’ Union sought leave to
be deleted from the schedule of respondents to the proposed
award; and

WHEREAS the Australian Municipal, Administrative,
Clerical and Services Union of Employees, WA Clerical and
Administrative Branch has no objection to such a deletion;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
and by consent, hereby orders—

THAT leave be granted for the Australian Manufactur-
ing Workers Union to be deleted from the schedule of
respondents to this application.

(Sgd.) P.E. SCOTT,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch

and

Australasian Meat Industry Employees’ Union and Others.
No. A 10 of 1996.

COMMISSIONER P.E. SCOTT.
26 March 1998.

Correcting Order.
WHEREAS on the 21st day of January 1998, the Commission
issued an order in this matter; and

WHEREAS such order contained a number of errors;
NOW THEREFORE, the Commission, pursuant to the pow-

ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT the attached Order shall be in substitution for
the Order issued on the 21st day of January 1998.

(Sgd.) P.E. SCOTT,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch

and

Australasian Meat Industry Employees’ Union and Others.

No. A 10 of 1996.

COMMISSIONER P.E. SCOTT.

11 March 1998.

Order.
WHEREAS this is an application for an award; and

WHEREAS by letters dated the 19th day of December 1997,
the Australian Municipal, Administrative, Clerical and Serv-
ices Union of Employees, WA Clerical and Administrative
Branch and the Association of Professional Engineers, Scien-
tists and Managers, Australia sought leave to delete the latter
from the schedule of respondents to the proposed award; and

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
and by consent, hereby orders—

THAT leave be granted for the Association of Profes-
sional Engineers, Scientists and Managers, Australia to
be deleted from the schedule of respondents to this appli-
cation.

(Sgd.) P.E. SCOTT,    
[L.S.] Commissioner.

VORTECH INSTALLATIONS INDUSTRIAL
AGREEMENT.

No. AG 6 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Vortech Installations Pty Ltd.

No. AG 6 of 1998.

Vortech Installations Industrial Agreement.

COMMISSIONER P E SCOTT.

20 March 1998.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Vortech Installations Industrial Agreement
in the terms of the following schedule be registered on
the 25th day of February 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Vortech Installations

Industrial Agreement.
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2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND

This is an Agreement between The Western Australian Build-
er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Vortech Installa-
tions Pty Ltd (hereinafter referred to as the “Company”) in the
State of Western Australia.

4.—APPLICATION

This Agreement shall be binding upon the Company, the
Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 1 employees covered by this agreement.

5.—DURATION

This Agreement shall commence from the first pay period
on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE

In relation to any questions, disputes or difficulties arising
out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE

It is agreed that this Agreement applies in respect of a single
enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS

This Agreement shall be read wholly in conjunction with
the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT

It is agreed that in the event of the Unions and the Company
agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment into the Construction + Building Unions Superannuation
Scheme to $60 per week per employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
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2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1.“Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions:

BLPPU Signed      Common Seal
Date: 7/1/98
Signed
WITNESS

CMETU Signed      Common Seal
Date: 14/1/98
Signed
WITNESS

The Company
Common SealSigned

Date: 5/1/98
ANGELA ROW
PRINT NAME
Signed
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plaster, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory

Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3) 14.23 14.65 15.06 15.48 15.69

Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), (1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), (2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), (3.5/3.5) 13.92 14.32 14.73 15.13 15.33

Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66

Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62

Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78

Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80

Project Contractual Value Site Allowance
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the
area bounded by the Swan River South, Swan River East
to Nile Street running into Wittenoom Street, Hill Street
to Royal Street, Royal Street to Lord Street, Lord Street
to Newcastle Street, along Newcastle Street to the Free-
way, the Freeway South to the Perth Fremantle railway
line, along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”— shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-Fre-
mantle railway line back to Thomas Street.

Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per this
agreement, the parties confirm that one side of such a
boundary road will be deemed to fall in one region and
the other side of the boundary road will be deemed to fall
in the other region. For example, the eastern side of
Havelock Street will be in the “CBD” and the western
side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to
mean the value of all tendered work which falls under the
scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
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for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

WEST COAST COREING AND SAWING
INDUSTRIAL AGREEMENT.

No. AG 188 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Brenda Marie and David Allcock trading as West Coast
Coreing and Sawing.

No. AG 188 of 1997.

West Coast Coreing and Sawing Industrial Agreement.

COMMISSIONER P E SCOTT.

30 March 1998.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the West Coast Coreing and Sawing Industrial
Agreement in the terms of the following schedule be reg-
istered on the 12th day of March 1998.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

CONCRETE CUTTING AND DRILLING AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the West Coast Coring &

Sawing Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between the Western Australian

Builder’s Labourers, Painters, & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Brenda Marie and
David Allcock trading as West Coast Coreing and Sawing
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
members of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 2 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
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this Agreement may be terminated in accordance with the
requirements of the Act.

10.—WAGE INCREASE
Employees covered by this Agreement will be paid as Group

1 Builders Labourers.  This Agreement provides for increases
in the hourly rate resulting in the wage rates in the Appendix
A—Wage Rates.

In addition to the rates prescribed in Appendix A—Wage
Rates, employees will be paid an all-purpose allowance of
$1.00 per hour, in lieu of Structural Frame Allowance.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appendix

C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will make

payments ($40 per week per employee) into the Western
Australian Construction Industry Redundancy Fund and will
increase this to $45 per week per employee on 1 February
1998 and to $50 per week per employee on 1 February 1999.

2. Superannuation
The Company will immediately increase its level of payment

into the Construction + Building Unions Superannuation
Scheme to $50 per week per employee and will increase this
to $55 per week per employee on 1 February 1998 and to $60
per week per employee on 1 February 1999.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

15.—SENIORITY

1. The parties agree the continuity of employment is desirable
wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE

For sick leave accrued after the date of signing this agreement
the following will apply—

(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING

1. “Pyramid Sub-Contracting” is defined as the practice of a
sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.—FARES AND TRAVELLING

In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS

The Union will make no further claims on the Company
over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The Company agrees to insure the
employees for sickness and accident cover. The terms of the
policy will be agreed to between the Company and the Union.
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Signed for and on behalf of—
The Union: BLPPU Signed      Common Seal

......................................
Date: ../../..

..........Signed..........
WITNESS

The Company: West Coast
Coring and
Sawing ..........Signed..........

Date: 9/8/97

....D ALLCOCK....
PRINT NAME

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August 1 February 1 August
Signing 1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate Rate

$ $ $ $ $ $

Labourer
Group 1 15.11 15.56 16.01 16.47 16.92 17.15

Labourer
Group 2 14.59 15.03 15.47 15.90 16.34 16.56

Labourer
Group 3 14.20 14.63 15.05 15.48 15.90 16.12

Plasterer,
Fixer 15.70 16.17 16.64 17.11 17.58 17.82

Painter,
Glazier 15.35 15.81 16.27 16.73 17.19 17.42

Signwriter 15.68 16.15 16.62 17.09 17.56 17.80
Carpenter 15.80 16.27 16.75 17.22 17.70 17.93
Bricklayer 15.64 16.11 16.58 17.05 17.52 17.75
Refractory
Bricklayer 17.96 18.50 19.04 19.58 20.12 20.38

Stonemason 15.80 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.52 15.99 16.45 16.92 17.38 17.62
Marker/
Setter Out 16.26 16.75 17.24 17.72 18.21 18.46

Special
Class T 16.47 16.96 17.46 17.95 18.45 18.69

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in a
safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
Note: The Rates prescribed in this Agreement apply to

projects commenced on or after 1 November 1997 and will
not be further reviewed until 1 November 1997.

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.
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4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.

Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

WESTERN AUSTRALIAN DEPARTMENT OF
TRAINING PUBLIC SERVICE AND GOVERNMENT

OFFICERS’ ENTERPRISE AGREEMENT 1998.
No. PSAAG 12 of 1998.

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Department of Training

and

Civil Service Association
of Western Australia (Inc.)

No. PSAAG 12 of 1998.

Western Australian Department of Training
Public Service and Government Officers’

Enterprise Agreement 1998.

21 January 1998.
Order.

HAVING heard Ms S. Uebergang and with her Mr P. Wishart
on behalf of the applicant and Mr M. Finnegan and with him
Ms S. Whitaker on behalf of respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Western Australian Department of Training
Public Service and Government Officers’ Enterprise
Agreement 1998 as stamped by the Registrar on 19 Janu-
ary 1998 be registered as an industrial agreement on and
from 20 January 1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

1.— TITLE
This Agreement shall be called the Western Australian

Department of Training Public Service and Government
Officers’ Enterprise Agreement 1998 and shall replace the
Western Australian Department of Training Public Service and
Government Officers Enterprise Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties Bound
5. Number of Employees
6. No Further Claims
7. Term of Agreement
8. Alignment of Agreements
9. Relationship to Awards/Agreements

10. Objectives of the Agreement
11. Past Productivity
12. Single Bargaining Unit
13. Definitions
14. Salaries
15. Payment Arrangements

Changes to Award Conditions
16. Leave

(1) Annual Leave
(2) Long Service Leave
(3) Sick Leave
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(4) Compassionate Leave
(5) Short Leave
(6) Family Carer’s Leave
(7) Ceremonial/Cultural Leave
(8) Public Holidays
(9) Christmas Closedown

(10) Parental Leave
17. Annual Leave Loading
18. Self Funded Work Breaks
19. Flexitime
20. Higher Duties
21. Casual Employment
22. Repayments of Overpayments
23. Travelling Allowance

Consultation and Industrial Dispute Provisions
24. Consultation
25. Dispute Resolution Procedure

Schedule A: Salaries
Schedule B: Productivity Improvements
Schedule C: Signatories of Parties to the Agreement
Schedule D: Alphabetical Listing of Provisions

3.—SCOPE
This Agreement shall apply to Officers employed in the

Department of Training. This Agreement shall also apply to
Officers on secondment to or in the Department.

4.—PARTIES BOUND
The parties to this Agreement shall be the Chief Executive

of the Western Australian Department of Training, and the Civil
Service Association of Western Australia (Inc).

5.—NUMBER OF EMPLOYEES
The Agreement shall apply to approximately 500 employees

upon registration.

6.—NO FURTHER CLAIMS
(1) There shall be no extra claims for salary adjustments

other than that which is provided by this Agreement for the
duration of its term.

(2) There shall be no further claims on matters contained in
this Agreement for the duration of its term.

7.—TERM OF AGREEMENT
(1) This Agreement shall operate on and from the date of

registration and shall remain in force until 30 June 2000.
(2) Six (6) months prior to the date of expiration of this

Agreement, the parties shall commence negotiation for its
renewal or replacement.

8.—ALIGNMENT OF AGREEMENTS
(1) It is the intention of the parties that during the term of

this Agreement, negotiations with the parties to the following
Agreements will be included in a new Agreement—

Western Australian Department of Training TAFE Inter-
national Publications (Western Australia) Enterprise
Agreement 1996.
Engineering Trades Employees Industrial Agreement 1997
Miscellaneous Workers’ Agreement 1997

(2) If Agreement is reached with any of the parties to the
other Agreements, a new Agreement will be registered.

9.—RELATIONSHIP TO AWARDS/AGREEMENTS
This Agreement shall be read and interpreted wholly in

conjunction with the Public Service Award 1992 and the
Government Officers Salaries, Allowances and Conditions
Award 1989. This Agreement shall have precedence to the
extent of any inconsistency.

10.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

(1) Meet the requirements of clients and students through
the provision of reliable, efficient and competitive
services.

(2) Achieve the Department’s mission and improve pro-
ductivity and efficiency through identified
improvements.

(3) Achieve improvement and greater flexibility of work-
ing patterns and arrangements.

(4) Promote and facilitate enhanced employee relations
and increased job satisfaction.

(5) To facilitate a continued co-operative approach to
the introduction of change.

(6) This Agreement shall operate as a contributive
mechanism to deliver a cost efficient Vocational
Education and Training service.

(7) By the end of the term of this Agreement, no more
than 5% of employees will have more than 8 weeks
accrued annual leave or 13 weeks Long Service
Leave. Employees and management will put strate-
gies into place to achieve this outcome.

11.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date of

registration.

12.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
 (2) The SBU comprises representatives from the Department

and the Union.

13.—DEFINITIONS
The following terms shall have the following meanings—

“Agreement”: the Western Australian Department of
Training Public Service and Government Officers’ En-
terprise Agreement 1998.

“Chief Executive”: means the person responible for the
general administration of the Department of Training and
to the Minister of the Crown administering the Depart-
ment.

“Continuous service”: Any period of service between
the employee and employer under an unbroken contract
of employment, and includes any authorised unpaid or
paid absences.

“CSA”: means the Civil Service Association of West-
ern Australia (Inc).

“Department”: shall mean the Western Australian De-
partment of Training, including the following institutions
as established under the Vocational Education and Train-
ing Act 1996: Kimberley College of TAFE, CY O’Connor
College of TAFE.

“Employee”: for thepurpose of this Agreement, some-
one who is referred to at Clause 3—Scope of this
Agreement.

“Employer”: means the Chief Executive Officer of the
Western Australian Department of Training.

“Fixed Term”: a fixed term officer is a person employed
either full-time or part-time for a fixed or specified pe-
riod of time.

“Full-Time”: A full-time officer is employed to work
37½ ordinary hours per week.

“Government”: shall mean the Government of Western
Australia.

“GOSAC Award”: shall mean the Government Offic-
ers Salaries, Allowances and Conditions Award 1989.

“Managing Director”: means the Managing Director of
Western Australian Department of Training appointed pur-
suant to section 46 of the Vocational Education and
Training Act 1996 and a Chief Executive under part 3 of
the Public Sector Management Act 1994.

“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.

“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act, 1979.

“Part-Time”: Part-time employment is regular and con-
tinuing employment for less than the ordinary hours stated
in the “Full-Time” definition above.

“PSA Award” : shall mean the Public Service Award
1992.

“Spouse”: A husband or wife of an employee, and in-
cludes a de facto spouse. For the purposes of Bereavement
Leave it includes a former spouse.
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“Union”: shall mean the Civil Service Association of
Western Australia (Inc).

“WADOT”: is the Western Australian Department of
Training.

“WAIRC”: the Western Australian Industrial Relations
Commission.

14.—SALARIES
(1) The salaries prescribed in Schedule A—Salaries of this

Agreement shall be paid to employees.
(2) Increases have been applied to the rates paid pursuant to

the Western Australian Department of Training Public Service
and Government Officers Enterprise Agreement 1996 as
expressed in Column A—Current Annual Salary Rates of
Schedule A—Salaries of this Agreement.

(3) The rates in Column B shall be paid effective from 1
January 1998. These rates incorporate the annualised value of
annual leave loading into the base rate of pay.

(4) The rates in Column C shall be paid from the date of
registration of this Agreement. The rates in Column C reflect
a 2% increase for changes to the award/employment conditions
contained in this Agreement, plus the annualised value of
annual leave loading.

(5) The provisions of subclauses (6), (7) and (8) below are
subject to Cabinet Standing Committee on Labour Relations
approval and implementation of a Productivity Improvement
Plan or Plans in accordance with Schedule B—Productivity
Improvements of this Agreement.

(6) The rates in Column D shall be paid from the
commencement of the first pay period on or after 1 January
1999, subject to achievement of the 31 December 1998 target/
s in the Productivity Improvement Plan.

(7) The rates in Column E shall be paid from the
commencement of the first pay period on or after 1 January
2000, subject to achievement of the 31 December 1999 target/
s in the Productivity Improvement Plan.

(8) The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that the
productivity targets attained under this Agreement continue
and previous productivity improvements in the last agreement
are sustained, and changes to Award conditions maintained, or
changed by agreement.

15.— PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

CHANGES TO AWARD CONDITIONS

16.—LEAVE
(1) Annual Leave

(a) By written approval of the employer, accrued an-
nual leave may be paid out (equivalent benefit)
instead of taken.

(b) The paying out of accrued annual leave is not ob-
ligatory and is subject to Agreement of both the
employer and employee.

(c) Annual Leave Travel Concessions—Officers Sta-
tioned in Remote Areas

(i) Where an officer’s headquarters is situated in
District Allowance Areas 3, 5, 6 and in that
portion of area 4 located north of 30° South
Latitude, as defined in Schedule G—District
Allowance of the GOSAC Award 1989, a
travel concession to the value of return
economy airfares to Perth or Geraldton will
be provided for the officer and his/her depend-
ants when the officer travels from his/her
normal place of employment on Annual Leave.

(ii) The officer shall only be entitled to the actual
cost of the travel, up to the value of return
economy airfares for the officer and his/her
dependents to Perth or Geraldton, whichever
is the higher. The employer shall not reimburse
the officer unless the officer supplies evidence
acceptable to the employer of the actual cost
of travel.

(iii) An officer is required to serve 12 months in
these areas before qualifying for travel con-
cessions.

(2) Long Service Leave
(a) Employees are eligible for 13 weeks of long service

leave after 7 years of continuous service.
(b) Accrued long service leave may be taken in periods

of not less than one week.
(c) By written approval of the employer, accrued long

service leave may be paid out (equivalent benefit)
instead of taken.

(d) The paying out of accrued Long Service Leave is
not obligatory and is subject to agreement of both
the employer and employee.

(3) Sick Leave
The sick leave provisions of the Public Service and GOSAC

Awards shall continue to apply, except that the Chief Executive
may approve further paid leave in exceptional circumstances
should an officer have exhausted all sick leave entitlements.

(4) Compassionate Leave
(a) Subject to paragraph (b) hereof, an officer shall be

entitled to paid compassionate leave of up to 2 days
on the death of a family member.

(b) The Chief Executive may grant compassionate leave
on the death of a person other than a family member
in personal and compassionate circumstances.

(c) Compassionate leave shall not be granted during a
period of any other leave.

(d) Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

(5) Short Leave
The Award entitlement to short leave shall no longer apply.
(6) Family Carer’s Leave

(a) An employee with responsibilities in relation to ei-
ther members of their family or members of their
household who need their care and support, is enti-
tled to paid leave, in accordance with this subclause,
up to 5 days per annum, to provide care and support
for such persons when they are ill.

(b) Family Carer’s Leave taken will be deducted from
the employees’ sick leave entitlements. Family
Carer’s Leave is not cumulative from year to year.

(c) A family member or member of the employee’s
household is one who is wholly or partially depend-
ent on the employee.

(d) The employee shall if required by the employer es-
tablish, by production of medical evidence or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(e) The employee shall, wherever possible, give the
employer notice prior to the absence of the intention
to take such leave.

(f) Where family carer’s leave is exhausted an employee
may take unpaid carer’s leave by agreement with the
employer.

(7) Ceremonial/Cultural Leave
(a) Ceremonial/Cultural Leave may be granted, to em-

ployees who have a ritual obligation to participate in
ceremonial activity which requires absence from
work. Such leave shall also include leave to meet the
employee’s custom and traditional laws and should
not be limited to Aborigines and Torres Strait Island-
ers.

(b) An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities shall have
such leave deducted from accrued annual leave or
long service leave. A minimum of one week or seven
consecutive days is required to be deducted from long
service leave.

(c) Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by
the employer.
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(8) Public Holidays
(a) The following days are paid public holidays;

New Year’s day, Australia day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Labour Day,
Sovereign’s Birthday, Christmas Day and Boxing
day.

(b) Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeed-
ing Monday, or in the case of Boxing Day falling on
a Sunday or Monday, on the next succeeding Tues-
day.

(9) Christmas Closedown
(a) The College may observe a closedown over the

Christmas/New Year period.
(b) The duration of the closedown will be at the discre-

tion of the Chief Executive but shall not exceed seven
(7) working days.

(c) Employees will be required to take annual leave,
rostered days off, time in lieu of overtime or flexi-
time credit hours on the working days that the College
is closed down. The employee may elect which form
of leave is to be taken.

(d) The Chief Executive shall as soon as possible, in
each calendar year but not later than 30 June, advise
employees of the period of closedown and the number
of working days involved.

(e) When taking leave during the year employees must
be aware of the requirement to retain credits to cover
the required number of days over the compulsory
closedown period.

(f) New employees, employees who have exhausted
their annual leave credits at the commencement of
this Agreement, or employees who have been granted
approval to utilise all leave credits shall be entitled
to go into debit to cover the amount of leave involved,
provided a refund is made by the employee, on ter-
mination, if credits to the value of the leave taken in
advance have not been accrued.

(10) Parental Leave
For the purpose of this clause the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-

porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s spouse
and who has not lived with the employee for longer than
6 months.

“Adoption leave”: Unpaid parental leave taken by ei-
ther parent in connection with the adoption or placement
of a child under the age of 5 years.

“Certification”—
(1) For the purposes of paternity leave means a

certificate from a registered medical practi-
tioner which names the employee’s spouse,
states that she is pregnant, and the expected
date of birth.

(2) For the purpose of maternity leave means a
certificate from a registered medical practi-
tioner stating that the employee is pregnant
and the expected date of birth.

(3) For the purpose of adoption leave and special
adoption leave means the requirements that an
employee must comply with before being eli-
gible for the entitlement.
The employee must produce to the employer—

• a statement from an adoption agency
or other appropriate body of the place-
ment of the child for adoption purposes;
or

• presumed date confirming that the em-
ployee or employee’s spouse is to have
custody of the child pending applica-
tion for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee

or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or step-child of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.

“Expected date of birth”: The day certified by a medi-
cal practitioner, to be the day on which the birth of the
child of the employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave taken by a
female employee in connection with her pregnancy, and
the subsequent birth of a child.

“Parental leave”: Any period of up to 12 months of
maternity leave, paternity leave and/or adoption leave
taken in connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee is
permitted to take one week of unpaid paternity leave im-
mediately after the birth or adoption of a child, in
conjunction with any leave taken by his spouse.

Parents are entitled to unpaid parental leave. Full-time
and part-time employees will receive up to 52 weeks as
unpaid parental leave. This leave is to be taken in the first
52 weeks after the birth of a child or the placement of an
adopted child. This clause should be read in conjunction
with the Maternity Leave provisions of the Public Serv-
ice and GOSAC Awards.

(a) Entitlement to parental leave
(i) Employees are entitled to parental leave

in connection with the birth or adop-
tion of a child, in accordance with this
clause.

(ii) Parental leave only applies to part-time
or full-time employees. Temporary full-
time or part-time employees on fixed
term contracts are only eligible for pa-
rental leave for the duration of their
fixed term contract of employment.

(iii) For female employees parental leave
may, at the employee’s discretion, com-
mence prior to 6 weeks before the
expected date of birth of the child.

(iv) The minimum period of absence on
maternity leave shall commence six
weeks before the expected date of birth
and end six weeks after the day on
which the birth has taken place, how-
ever an employee may apply to the
Chief Executive to vary this period pro-
vided her application is supported by a
certificate from a registered medical
practitioner indicating that the em-
ployee is fit to continue or resume duty
within this minimum period.

(b) Eligibility for parental leave
(i) An employee must comply with the

certification and notice requirements to
be entitled to parental leave, unless
these requirements are waived by the
employer.

(ii) Any entitlement to parental leave is
reduced by any amount of parental
leave taken by the employee’s spouse
in relation to the same child. Parental
leave is not to be taken simultaneously
by both parents, except during one
week of paternity leave taken immedi-
ately after the birth or adoption of a
child.

(c) Notice requirements
An employee is to give the employer at least
10 weeks written notice of the intention to take
parental leave other than for the purposes of
adoption and of the expected duration of the
leave.
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(d) Transfer to a safe job
Where in the opinion of a registered medical
practitioner illness or risks arising out of the
pregnancy or hazards connected with the work
assigned to the employee make it inadvisable
for the employee to continue her present work,
she may be transferred to a safe job, at the rate
and on the conditions attached to that job or at
the employee’s substantive level, whichever
is the higher, until the employee commences
parental leave.

(e) Variation and/or cancellation of parental leave
period

(i) The period of parental leave may be
lengthened or shortened by agreement
between the employer and the em-
ployee, provided that the amount of
leave does not exceed the maximum
allowed.

(ii) The employee must where practicable
give the employer 14 days written no-
tice of any request to vary the period
of leave.

(iii) Parental leave applied for, but not com-
menced, by an employee for any reason
is cancelled. Reasons for cancellation
include, but are not limited to—

(aa) where a pregnancy terminates,
other than by the birth of a liv-
ing child;

(bb) or where a planned adoption or
placement of a child does not
proceed.

(iv) An employee must notify the employer
of any change in certification details.

(f) Parental leave and sick leave
(i) Where the pregnancy of an employee

terminates after 28 weeks, other than
by the birth of a living child, and the
employee is not on parental leave, she
is entitled to sick leave in accordance
with Award entitlements.

(ii) An employee who suffers any illness
or injury related to her pregnancy and/
or the birth whilst on parental leave
cannot utilise sick leave entitlements.

(iii) An employee may utilise sick leave
entitlements in accordance with
subclause 16(3) Sick Leave of this
Agreement when not on parental leave.

(g) Special adoption leave
An employee is entitled to special unpaid adop-
tion leave of up to 2 days to attend any
compulsory interviews, examinations or the
like which are required by the adoption pro-
cedure.

(h) Effect of parental leave on leave entitlements
and employment

(i) Any absence on parental leave will not
break the continuity of service.

(ii) However, absence on parental leave
will not be taken into account for the
purpose of salary increment progres-
sion. Paid leave entitlements such as
annual leave, long service leave and
public holidays will not accrue during
any period of parental leave.

(iii) An employee may, instead of or in con-
junction with parental leave, take
annual leave or long service leave en-
titlements to which he or she is entitled.
An employee proceeding on parental
leave may elect to utilise—

(aa) accrued annual leave
(bb) accrued long service leave

for the whole or part of the period re-
ferred to in subclause (a) of this clause.
The periods of leave referred to in
placitums (aa) and (bb) of this
subclause which are utilised, shall be
paid leave.

(i) Replacement employees
(i) Before the employer engages a replace-

ment employee (including a
temporarily promoted or transferred
employee) the employer must inform
that person of the temporary nature of
the employment, and of the rights of
the person on parental leave who is
being replaced.

(ii) The employer does not have to engage
a replacement employee if one is not
required.

(j) Return to work after parental leave
(i) An employee must confirm to the em-

ployer an intention of returning to work
prior to re-commencing work.

(ii) An employee returning to work from
parental leave is entitled to the posi-
tion held immediately before beginning
parental leave. Where the employee
was transferred to a safe job, the em-
ployee is entitled to return to the
position occupied immediately prior to
transfer.

(iii) Where the position no longer exists, the
employee is entitled to the same clas-
sification and pay to that of the
employee’s former position, and for
which the employee is qualified and
capable of performing.

(iv) Where immediately before commenc-
ing parental leave, an employee was
acting in a higher position, or perform-
ing additional duties on a temporary
basis, this subclause only applies in
respect of the position held by the em-
ployee immediately before taking the
acting or temporary position.

(k) Termination of employment and parental leave
(i) An employee may terminate his or her

employment at any time during a pe-
riod of parental leave, by giving the
employer the appropriate period of no-
tice detailed in the relevant award.

(ii) The employer must not terminate an
employee or transfer them from their
existing position on the grounds of the
employee’s parental leave application
and/or absence on parental leave.

17.—ANNUAL LEAVE LOADING
(1) Annual leave loading will no longer apply from 1 January

1998, as it is repackaged and absorbed into the base salary.
(2) All existing entitlements to annual leave loading will be

paid in a lump sum in the second pay after registration of the
Agreement.

18.—SELF FUNDED WORK BREAKS
(1) Employees may receive 4 years’ salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the Department’s Policy and
Guidelines.

(2) The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

19.—FLEXITIME
(1) Credit hours to a maximum of thirty seven hours thirty

minutes shall be allowed at the end of each settlement period
and shall be carried forward to the next settlement period.
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(2) In the case of credit hours greater than thirty seven hours
thirty minutes gained in one settlement period, the hours in
excess of thirty seven hours thirty minutes shall be lost.

(3) Credit hours at any point during the settlement period
shall not exceed 50 hours.

20.— HIGHER DUTIES
(1) An officer who undertakes duties of a higher classification

for a period of 20 consecutive working days or more, inclusive
of public holidays, shall be paid at the salary applicable to the
higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

(2) The higher rate of payment will apply to an officer who
proceeds on normal annual leave or any other approved leave
of absence of not more than four weeks provided that the officer
was in receipt of the additional payment for a continuous period
of 12 months or more.

21.—CASUAL EMPLOYMENT
Casual employees may be employed for up to three months

in any period of engagement, as determined by the employer.

22.—REPAYMENTS OF OVERPAYMENTS
(1) Any salary overpayments will be repaid to the employer

within a reasonable period of time.
(2) If agreement cannot be reached, the employer may deduct

the amount of overpayment over the same length of time that
the overpayments occurred, or up to 6 months, whichever
period is less.

(3) The employer may not deduct or require an employee to
repay an amount exceeding 20% of the employees’ nett pay in
any one pay period.

(4) On compassionate grounds, the Chief Executive may
allow an extended period for the repayment of over payments.

23.—TRAVELLING ALLOWANCE
(1) This clause replaces Clause 42.—Travelling Allowance

of the Government Officers Salaries, Allowances and
Conditions Award 1989 and Clause 42.—Travelling Allowance
of the Public Service Award 1992 in their entirety.

(2) An employee who travels on official business shall be
reimbursed reasonable expenses on the basis of the production
of receipts for reasonable expenses. Reasonable expenses shall
include but not be limited to accommodation costs, purchase
of meals as necessary, and cost of transport to destination.

(3) In addition to subclause (1) above, an employee shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry cleaning
expenses, on production of receipts.

(4) If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(5) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling, provided leave for
the period of such illness is approved in accordance with
provisions of subclause 16(3) Sick Leave of this Agreement,

and the employee continues to incur accommodation, meal
and incidental expenses.

(6) Reimbursement claims for travelling in excess of 14 days
in one month shall not be passed for payment by a certifying
employee unless the Chief Executive has endorsed the account.

(7) An employee who is relieving at or temporarily transferred
to any place within a radius of fifty (50) kilometres measured
from the employee’s headquarters shall not be reimbursed the
cost of midday meals purchased, but an employee travelling
on duty within that area which requires absence from the
employee’s headquarters over the usual midday meal period
shall be, on the production of receipts, for each meal necessarily
purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the employee’s duties; and

(b) such travelling is not within the suburb in which the
employee resides.

CONSULTATION AND INDUSTRIAL DISPUTE
PROVISIONS

24.—CONSULTATION PROVISIONS
(1) The parties acknowledge the need for a satisfactory

departmental consultative procedure. Staff participation and
consultation is encouraged. The form of participation and
consultation may vary at each workplace depending on
individual circumstances. The department shall establish its
own structure and processes.

(2) Employees shall be involved in broadly based
representative consultative committees with structure and
functions determined by the Department.

(3) The parties to this Agreement acknowledge that decision
making continues to rest with the Department which is
accountable to Government, through legislation, for the
operation of its business.

(4) Representatives from the Union, where it has members
at the workplace, shall be invited to participate on consultative
committees.

25.—DISPUTE RESOLUTION PROCEDURE
(1) In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as
follows—

(a) The employee and their supervisor meeting and con-
ferring on the matter; and

(b) If the matter is not resolved at such a meeting, the
parties shall arrange for further discussions between
the employee and his or her nominated representa-
tive, if any, and more senior levels of management.

(2) If the matter is still not resolved a discussion shall be
held between representatives of the Civil Service Association
of Western Australia (Inc) or other representative of the
employer and the Union or other employee representative.

(3) If the matter cannot be resolved it may be referred to the
Commission.

(4) While the parties attempt to resolve the matter work will
continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

ENTERPRISE BARGAINING AGREEMENT

SCHEDULE A—SALARIES

LEVEL Column A Column B Column C New Column D New Column E New
Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 1
Age 16 11,878 12,037 12,278 470.72 12,585 482.49 12,900 494.55
Age 17 13,881 14,068 14,349 550.12 14,708 563.87 15,075 577.97
Age 18 16,192 16,409 16,737 641.69 17,156 657.73 17,585 674.17
Age 19 18,743 18,994 19,374 742.77 19,858 761.34 20,355 780.38
Age 20 21,048 21,330 21,757 834.12 22,301 854.98 22,858 876.35
YEAR 1 23,121 23,431 23,900 916.29 24,497 939.20 25,110 962.68



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 136778 W.A.I.G.

SCHEDULE A—SALARIES—continued

LEVEL Column A Column B Column C New Column D New Column E New
Current Leave Date of Fortnightly Annual Fortnightly Annual Fortnightly
Annual Loading Registration Rate Salary Rate Salary Rate
Salary Effective 2.0% as at as at
Rates Jan 1, 1998 Jan 1, 1999 Jan 1, 2000

2.5% 2.5%
LEVEL 1—continued
YEAR 2 23,833 24,153 24,636 944.52 25,252 968.13 25,883 992.34
YEAR 3 24,544 24,874 25,371 972.70 26,006 997.02 26,656 1021.95
YEAR 4 25,251 25,590 26,102 1000.71 26,754 1025.73 27,423 1051.37
YEAR 5 25,962 26,311 26,837 1028.90 27,508 1054.62 28,196 1080.98
YEAR 6 26,674 27,032 27,572 1057.08 28,261 1083.51 28,968 1110.59
YEAR 7 27,492 27,861 28,418 1089.51 29,128 1116.74 29,857 1144.66
YEAR 8 28,058 28,434 29,003 1111.93 29,728 1139.73 30,471 1168.22
YEAR 9 28,895 29,282 29,868 1145.09 30,615 1173.72 31,380 1203.06

LEVEL 2
YEAR 1 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 30,664 31,076 31,697 1215.23 32,490 1245.61 33,302 1276.75
YEAR 3 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 4 32,325 32,758 33,414 1281.03 34,249 1313.06 35,105 1345.89
YEAR 5 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05

LEVEL 3
YEAR 1 34,444 34,906 35,604 1365.02 36,494 1399.15 37,407 1434.13
YEAR 2 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 3 36,385 36,873 37,611 1441.95 38,551 1478.00 39,515 1514.95
YEAR 4 37,397 37,899 38,657 1482.04 39,623 1519.09 40,614 1557.07

LEVEL 4
YEAR 1 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 2 39,871 40,406 41,214 1580.10 42,245 1619.60 43,301 1660.09
YEAR 3 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

LEVEL 5
YEAR 1 43,144 43,723 44,597 1709.81 45,712 1752.55 46,855 1796.36
YEAR 2 44,600 45,199 46,103 1767.51 47,255 1811.70 48,437 1857.00
YEAR 3 46,113 46,732 47,667 1827.48 48,858 1873.16 50,080 1919.99
YEAR 4 47,683 48,323 49,289 1889.69 50,522 1936.93 51,785 1985.35

LEVEL 6
YEAR 1 50,208 50,881 51,899 1989.74 53,196 2039.48 54,526 2090.47
YEAR 2 51,924 52,621 53,673 2057.75 55,015 2109.19 56,390 2161.92
YEAR 3 53,700 54,408 55,496 2127.64 56,883 2180.83 58,305 2235.35
YEAR 4 55,597 56,304 57,430 2201.80 58,866 2256.84 60,338 2313.26

LEVEL 7
YEAR 1 58,505 59,212 60,396 2315.52 61,906 2373.40 63,454 2432.74
YEAR 2 60,517 61,224 62,449 2394.21 64,010 2454.06 65,610 2515.41
YEAR 3 62,706 63,414 64,682 2479.82 66,299 2541.81 67,956 2605.36

LEVEL 8
YEAR 1 66,264 66,972 68,311 2618.95 70,019 2684.43 71,769 2751.54
YEAR 2 68,813 69,520 70,911 2718.62 72,683 2786.58 74,500 2856.25
YEAR 3 71,973 72,681 74,134 2842.21 75,988 2913.26 77,887 2986.09

LEVEL 9
YEAR 1 75,920 76,628 78,160 2996.55 80,114 3071.47 82,117 3148.25
YEAR 2 78,587 79,294 80,880 3100.83 82,902 3178.35 84,975 3257.81
YEAR 3 81,628 82,335 83,982 3219.76 86,082 3300.26 88,234 3382.76
CLASS 1 86,227 86,934 88,673 3399.61 90,890 3484.60 93,162 3571.72
CLASS 2 90,825 91,533 93,363 3579.42 95,697 3668.91 98,090 3760.63
CLASS 3 95,422 96,130 98,052 3759.19 100,503 3853.17 103,016 3949.50
CLASS 4 100,021 100,729 102,743 3939.04 105,312 4037.51 107,945 4138.45

LEVEL 2/4
YEAR 1 (2.1) 29,896 30,297 30,903 1184.79 31,676 1214.41 32,468 1244.77
YEAR 2 (2.3) 31,472 31,894 32,532 1247.22 33,345 1278.40 34,179 1310.36
YEAR 3 (2.5) 33,217 33,663 34,336 1316.40 35,195 1349.31 36,074 1383.05
YEAR 4 (3.2) 35,400 35,875 36,592 1402.90 37,507 1437.98 38,445 1473.92
YEAR 5 (4.1) 38,784 39,305 40,091 1537.02 41,093 1575.45 42,120 1614.84
YEAR 6 (4.3) 40,990 41,540 42,371 1624.43 43,430 1665.04 44,516 1706.67

OTHER
Job Skills Trainees 18,071 18,313 18,680 716.15 19,147 734.05 19,625 752.40
  Under 21 15,279 15,484 15,793 605.49 16,188 620.63 16,593 636.15



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.1368

SCHEDULE B: PRODUCTIVITY IMPROVEMENTS
A Productivity Improvement Plan or Plans (PIP) capable of

funding a 2.5% pay increase from 1 January 1999 and a further
2.5% from 1 January 2000 will be required to be developed
and implemented by 31 March 1998. The Plan will be submitted
to Cabinet Standing Committee on Labour Relations for
approval, prior to implementation.

SCHEDULE C: SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this
Agreement.
Signatories
Signed for and on behalf of the Western Australian
Department of Training by
M. GOFF Date 19.1.98
Employer—
Mr Malcolm Goff, A/Chief Executive Officer of the
Western Australian Department of Training

Signed for and on behalf of the Civil Service
Association of Western Australia (Inc) by
D. ROBINSON Date 19.1.98
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

Alignment of Agreements
Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation
Definitions
Dispute Resolution Procedure
Family Carer’s Leave
Flexitime
Higher Duties
Long Service Leave
No Further Claims
Number of Employees
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Scope
Self Funded Work Breaks
Short Leave
Sick Leave
Signatories of Parties to the Agreement
Single Bargaining Unit
Term of Agreement
Title
Travelling Allowance

WORSLEY EXPANSION PROJECT
PARTNERSHIP AGREEMENT.

No. AG 16 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

White Air and Others

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Others.

No. AG 16 of 1998.

Worsley Expansion Project Partnership Agreement.

17 March 1998.

Order.
HAVING heard Ms A.C. Young on behalf of the Applicant
and Mr G.C. Sturman as agent for The Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers—Western Australian Branch; Mr G.T. Giffard as
agent for the Construction, Mining, Energy, Timberyards Saw-
mills and Woodworkers Union of Australia, Western Australian
Branch; and there being no appearance on behalf of the Com-
munications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, WA Branch, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 30th day of January, 1998 entitled Worsley
Expansion Project Partnership Agreement be registered
as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WORSLEY EXPANSION

PROJECT PARTNERSHIP AGREEMENT
PART 1: OBJECTIVES OF AGREEMENT
PART 2: REMUNERATION AND WORK WEEK
PART 3: EMPLOYMENT CLASSIFICATIONS
PART 4: EMPLOYMENT
PART 5: ADMINISTRATION OF AGREEMENT
PART 6: PAID TIME OFF
PART 7: OTHER PROVISIONS

TABLE OF CONTENTS
Part Clause Title
 1  - OBJECTIVES OF AGREEMENT
 2  - REMUNERATION AND WORK WEEK

2.1 Remuneration
2.2 Work Cycle
2.3 Additional Work
2.4 Shift Work
2.5 Payment of Remuneration
2.6 Escalation

 3  - EMPLOYMENT CLASSIFICATIONS
 4  - EMPLOYMENT

4.1 Contract of Employment
4.2 Leadership Responsibility
4.3 Employee Responsibility
4.4 Effectiveness Enhancement

 5  - ADMINISTRATION OF AGREEMENT
5.1 Application of Agreement
5.2 Partners to Agreement
5.3 Terms of Agreement
5.4 Operation of Agreement

 6  - PAID TIME OFF
6.1 Concept
6.2 Accrual of Paid Time Off
6.3 Utilisation of Paid Time Off
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6.4 Unused Paid Time Off
6.5 Portable Long Service Leave

 7  - OTHER PROVISIONS
7.1 Union Representation
7.2 Redundancy
7.3 Superannuation
7.4 Team Based Gainsharing
7.5 Transport
7.6 Non-Local Personnel
7.7 Protective Clothing, Equipment and Foot-

wear
7.8 Apprentices and Trainees
7.9 Time and Salary Records
7.10 Amenities
7.11 First Aid
7.12 Parental Leave
7.13 Jury Service

1.—OBJECTIVES OF AGREEMENT
The fundamental objective of this Agreement is to create a

structure consistent with the intent of the parties to achieve
the following goals on the establishment of the Worsley
Alumina Expansion Project—

• A safe and healthy work site where every employee
should expect to work without injury.

• Employee relations effectiveness which delivers posi-
tive benefits to all participants in the Project.

• Excellent quality.
• Positive relationships with local communities.
• Maximise productivity through motivation and ef-

fective teamwork.
• Value to the owners.
• Maximised value to employees including improve-

ment opportunities.

2.—REMUNERATION AND WORK WEEK
 2.1 Remuneration
The following project salaries are payable to employees in

respect of the Scheduled Week set out in Clause 2.2
Project Team Member—Group A: $1,299.50 / week
Project Team Member—Group B: $1,243.00 / week
Project Team Member—Group C: $1,186.50 / week
Project Team Member—Group D: $1,130.00/ week
Project Team Member—Group E: $1,084.80 / week
Project Team Member—Group F: $1,050.90 / week
Project Team Member—Group G: $1,017.00 / week
Project Team Member—Group H: $  994.40 / week

An employee specifically appointed by the employer as a
leading hand and engaged in providing leadership to a work
crew and who has completed requisite project leadership train-
ing programme shall be paid an additional $53.50 per week
which shall form part of the employee’s all purpose salary.

The following are the guiding principles reflecting the in-
tent of this structure—

• The above salaries are an aggregate salary inclusive
of all elements included in awards and agreements.

• In developing these aggregate salaries and conditions
of employment on the Project, specific considera-
tion has been given to, amongst other things: base
salary rates; allowances for disabilities and work
conditions; tool allowance, locality payments; li-
cense, qualification, supplementary and additional
payments; travel time (including R & R travel time);
distance allowance; time in excess of an average
thirty-eight hours per week contained in the Work
Week (set out in Clause 2.2); crib payments and meal
allowances within the Work Week.

• The project salaries set out above are payable for the
Scheduled Work Week set out in Clause 2.2. Time
worked outside of the Work Week is dealt with in
Clause 2.3.

• To establish an hourly rate for the purposes of ad-
ministering the Agreement and for payroll addition
or deduction purposes, the applicable project salary
is to be divided by 50 and calculated to the nearest
cent.

• Each employee will be assigned to a Group based on
skills, qualification and experience and in consid-
eration of the substance of the duties to be carried
out on site. This assignment will be specified in the
contract of employment between employer and em-
ployee. Group assignments are set out in Part 4 to
this Agreement.

2.2 Work Week
2.2.1 Scheduled Work Week
The Scheduled Work Week shall be a ten day fortnight, com-

prising of 10 hour days, as set out in the following example—
 M  T W  T  F S S TOTAL

WEEK: 10 10 10 10 10 0 0   50
The following are the guiding principles reflecting the in-

tent of this Work Week—
• The Work Week forms the basis for organising the

staffing of the Project. It represents a mutual com-
mitment between employer and employee/s. No
reduction in the Work Week will take place for any
reason (such as inclement weather).

• The intent of the above Work Week is that it will be
the actual plan-base and scheduled hours of work on
site. Additional time may be worked with the prior
approval of Project Management. Such approval will
generally be limited by Project Management to is-
sues such as—

- Critical path recovery or enhancement.
- Work best performed when other personnel

numbers are at a minimum in the area—‘in-
terface’ work.

- Indirect and support work to service the main
scope development work.

- Work performed for reasons of health and
safety.

The statistical incidence of actual hours v. Work Week hours
will be tabled and analysed at the Partners Review Forum de-
scribed in Clause 5.4.

The scheduled work week as set out in this Clause may be
altered by agreement between the employer and employees,
provided—

- 100 hours are scheduled and worked during any fort-
nightly pay period.

- all the rescheduled hours are paid at the employees
rate nominated in Clause 2.1.

- KBJV approves the rescheduled hours proposal.
For example a Friday or Monday may be transferred to the

previous Saturday, within the same fortnightly pay period, to
create one week of six days, followed by one week of four
days.

2.2.2 Daily Work Patterns
The employer shall schedule each work day so that it is split

into three approximately equal work periods separated by two,
30 minute work breaks.

The first work break shall be in ‘paid’ time and the second
shall be in ‘unpaid’ time. The work day shall therefore be struc-
tured as follows—

On site: 10.5 hours
Paid time: 10.0 hours
Unpaid break: 0.5 hours
Paid break: 0.5 hours (included in ‘Paid time’)

The following are the guiding principles reflecting the in-
tent of this Daily Work Pattern—

• Break durations are intended to allow a realistic pe-
riod for rest; the stated durations are therefore not to
be exceeded.

• The work periods are meant to be of approximately
equal duration; they may be scheduled to suit the
specifics of the work and may vary, subject to gen-
eral conformity with the above intent.

• The work breaks may be taken at different times—
- by each employer;
- for each crew within a contract;
- for individual employees within a crew;
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- to suit the specifics of the work; provided that
there is general conformity with the above in-
tent.

• No employee will be required to work in excess of
four hours without a 30 minute work break. Work
breaks in additional time shall be treated as paid time.

• Work breaks on shift work are in paid time.
2.2.3 Project Start and Finish Times
Except for split work-day arrangements set out in Clause

2.2.2, general project start and finish times are—
Start: 7:00am
Finish: 5:30pm (Monday through Friday)

The following are the guiding principles reflecting the in-
tent of these times—

• Generally, employers will operate within the above
start and finish times. Where necessary to suit the
specifics of the work, the start and finish times may,
by agreement, be moved up to one hour either way
without penalty. A move of greater than one hour
either way will carry with it a 50% loading on salary
for the time falling prior to 6:00am or after 6:30pm.

• Support systems (eg. catering, bussing etc.) will op-
erate to suit the 7:00am start and 5:30pm finish.
Where an employer intends to start and/or finish
outside those times, the employer must make its own
arrangements to provide these services or make ap-
propriate arrangements with Project Management for
the services to be provided.

• The start time is ‘at the work face’. Completion of
actual productive work will be at the time appropri-
ate for each employee to ensure the integrity and
safety of the work area, pack up and wash up by the
finish time.

2.3 Additional Work
Time worked in addition to the Scheduled Work Cycle set

out in Clause 2.2.1 shall be paid for at the employees rate
nominated in Clause 2.1 plus 100%.

All time worked on Saturdays and/or Sundays shall be paid
for at the rate nominated in Clause 2.1 plus 100% except where
altered by mutual agreement as specified in Clause 2.2.1.

If so agreed between employer and employee, the additional
time worked, or the additional time worked plus 100% (as the
case may be) may be added to the employee’s Paid Time Off
account (see Part 6) and then taken at a mutually agreed time
or paid out at completion of employment, at the appropriate
prevailing rate.

2.4 Shift Work
Where an employee’s work cycle, or part of it, is transferred

to night work (ie where at least 5 hours of the shift falls be-
tween the hours of 5.00pm and 6.00am), the employee shall
receive a 20% loading on remuneration for each day so worked.

The rate for additional work as described in Clause 2.3 shall
be cumulative on this 20% loading but it will not be com-
pounded. Work breaks on shift work are in paid time.

To be eligible for this provision, the shift cycle must be of at
least five day’s duration and must be established with at least
48 hours notice. Absent either of these requirements, the pro-
visions of Clause 2.3 shall apply.

2.5 Payment of Remuneration
Remuneration shall be paid weekly no later than Wednes-

day of the following week.
Payment shall be by direct deposit/electronic funds transfer

to the bank account nominated by the employee.
Facilities for employees to obtain cash or access EFTPOS

will be made available.
2.6 Escalation
In consideration of the nature and duration of this Project

and the Agreement, the following escalation shall apply;
Classification 01 April 1998 01 October 1998 01 April 1999 01 October 1999
Group A $1,325.49 $1,352.00 $1,379.05 $1,406.62
Group B $1,267.86 $1,293.22 $1,319.09 $1,345.47
Group C $1,210.23 $1,234.43 $1,259.13 $1,284.31
Group D $1,152.60 $1,175.65 $1,199.17 $1,223.15
Group E $1,106.50 $1,128.62 $1,151.20 $1,174.22
Group F $1,071.92 $1,093.35 $1,115.23 $1,137.53
Group G $1,037.34 $1,058.09 $1,079.25 $1,100.84
Group H $1,014.29 $1,034.57 $1,055.27 $1,076.37

3.—EMPLOYMENT CLASSIFICATIONS
Each employee will be assigned to a Group based on skills,

qualification and competency and in consideration of the sub-
stance of the duties to be carried out on site. This assignment
will be specified in the employee’s contract of employment
and will be in accordance with the following—

Project Team Member—Group A
An employee having the skills, qualification and compe-
tency and substantially assigned to exercise the skills of
an Advanced Tradesperson including—
Electronic Tradesperson
Instrument Tradesperson Complex Systems
In addition to performing any duties within Group A (sub-
ject to capability), employees in this Group will perform
any of the duties of a Project Team Member Groups B, C,
D, E, F, G and H provided that such duties are—

• within the skills, competence, qualification and train-
ing of the employee concerned; and

• consistent with occupational health and safety and
statutory requirements; and

• related to the contract work of the employer and in-
cidental to the employee’s substantive role.

Project Team Member—Group B
An employee having the skills, qualification and compe-
tency and substantially assigned to exercise the skills of
an Advanced Tradesperson including;
Electrician Special Class
Instrument Tradesperson
Instrumentation and Controls Tradesperson
In addition to performing any duties within Group B (sub-
ject to capability), employees in this Group will perform
any duties of a Project Team Member Groups C, D, E, F,
G and H, provided that such duties are—

• within the skills, competence, qualification and train-
ing of the employee concerned; and

• consistent with occupational health and safety and
statutory requirements; and

• related to the contract work of the employer and in-
cidental to the employee’s substantive role.

Project team Member—Group C
An employee having the skills, qualification and compe-
tency and substantially assigned to exercise the skills of
an Advanced Tradesperson including

• Welder Special Class
• Mechanical Tradesperson Special Class
• Electrical Fitter
• Electrical Installer
• Licensed Plumber

Employees required to operate a tower crane or a mobile
crane 80 tonnes and over.
In addition to performing any duties within Group C (sub-
ject to capability), employees in this Group will perform
any duties of a Project Team Member Groups D, E, F, G
and H, provided that such duties are—

• within the skills, competence, qualification and train-
ing of the employee concerned; and

• consistent with occupational health and safety and
statutory requirements; and

• related to the contract work of the employer and in-
cidental to the employee’s substantive role.

Project team Member—Group D
An employee having the skills, qualification and compe-
tency and substantially assigned to exercise the skills of a
tradesperson.
Operate Mobile Crane (Lifting capacity in excess of 20
tonnes and up to 80 tonnes)
Operate the following type of mobile plant—

• Crawler loader (above 15,000kg mass up to and in-
cluding 60,000kg mass);
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• Crawler tractor with power operated attachments
(above 15,000kg mass up to and including 60,000kg
mass);

• Dumper, rear and bottom (above 30 cubic metres,
up to and including 120 metres struck capacity);

• Excavator (above 0.5 cubic metres, up to and includ-
ing 5.5 cubic metres struck capacity—this group
includes Gradall);

• Grader (35kw up to and including 190kw nett en-
gine power);

• Pneumatic tyred loader (over 105kw up to and in-
cluding 500kw nett engine power);

• Pneumatic tyred tractor with power operated attach-
ments (above 150kw up to and including 500kw nett
engine power);

• Scraper (above 10 cubic metres, up to an including
50 cubic metres struck capacity).

In addition to performing any duties within Group D (sub-
ject to capability), employees in this Group will perform
any of the duties of a Project Team Member Groups E, F,
G and H provided that such duties are—

• within the skills, competence, qualification and train-
ing of the employee concerned; and

• consistent with occupational health and safety and
statutory requirements; and

• related to the contract work of the employer and in-
cidental to the employee’s substantive role.

Project Team Member—Group E
An employee having the skills, qualification and compe-
tency and substantially assigned to exercise the following
duties—

• Rigger or scaffolder holding an advanced or full rig-
ger or scaffolder certification;

• Dogperson;
• Pipe laying or draining;
• Operation of mobile crane with lifting capacity up

to 20 tonnes;
• Operation of articulated on site vehicles;
• Operation of concrete pump.

Operation of the following types of mobile plant—
• Bitumen sprayer (driver);
• Crawler loader (up to and including 15000kg mass);
• Crawler tractor with power operated attachments

(over 2,000kg up to and including 15,000kg ship-
ping mass);

• Dumper, rear and bottom (above 2 cubic metres up
to and including 30 cubic metres struck capacity);

• Excavator (up to and including 0.5 metres struck ca-
pacity);

• Grader (below 35kw nett engine power);
• Pile Driver;
• Pneumatic tyred loader (up to and including 105kw

nett engine power);
• Pneumatic tyred tractor with power operated attach-

ments (above 15kw up to and including 150kw nett
engine power);

• Roller (8 tonnes and above);
• Scraper (up to and including 10 cubic metres struck

capacity).
In addition to performing any duties within Group E (sub-
ject to capability), employees in this Group will perform
any of he duties of a Project Team Member Group F, G
and H provided that such duties are—

• within the skills, competence, qualification and train-
ing of the employee concerned; and

• consistent with occupational health and safety and
statutory requirements; and

• related to the contract work of the employer and in-
cidental to the employee’s substantive role.

Project Team Member—Group F
An employee having the skills, qualification and compe-
tency and substantially assigned to exercise the following
duties—

• Structural work on concrete operations, including as-
sisting tradespersons fixing form work, fixing steel
(including tack welding steel reinforcement), plac-
ing concrete and finishing placed concrete;

• Unlicensed rigging and scaffolding (ie, a rigger or
scaffolder not holding an advanced or full rigger or
scaffolder qualification;

• Powder Monkey;
• Prepare foundation shafts;
• Civil Drilling;
• Undertaking spotters duties for mobile equipment.

Operation of the following types of equipment—
• Bitumen sprayer;
• Concrete batching plant;
• Aggregate crushing plant ;
• Concrete finisher powered;
• Crawler tractor with power operated attachments (up

to and including 2,000kg shipping mass);
• Hand sprayer, lance type;
• Pneumatic tyred tractor with power operated attach-

ments (up to and including 15kw nett engine power);
• Roller vibrating or non-vibrating (under 8 tonnes)—

not hand controlled;
• Trenching machine (small Ditch-Witch type);
• Drilling Machine.

In addition to performing any duties within Group F (sub-
ject to capability), employees in this Group will perform
any of the duties of a Project Team Member Groups G
and H, provided that such duties are—

• within the skills, competence, qualification and train-
ing of the employee concerned; and

• consistent with occupational health and safety and
statutory requirements; and

• related to the contract work of the employer and in-
cidental to the employee’s substantive role.

Project Team Member—Group G
An employee having the skills, qualification and compe-
tency and substantially assigned to exercise the following
duties—

• Work in a tools or materials store, including the re-
ceiving, dispatching, distributing, sorting, checking,
documenting and recording of goods, materials and
components which may involve the use of forklifts,
hand trolleys and similar lifting equipment;

• Operation of hand controlled roller;
• Application and installation of insulation.
• Assisting on a full time basis tradespersons holding

an A or B grade Electrical Licence.
In addition to performing any duties within Group G (sub-
ject to capability), employees in this Group will perform
any duties of a Project Team Member Group H provided
that such duties are—

• within the skills, competence, qualification and train-
ing of the employee concerned; and

• consistent with occupational health and safety and
statutory requirements; and

• related to the contract work of the employer and in-
cidental to the employee’s substantive role.

Project Team Member—Group H
An employee having the skills, qualification and compe-
tency and substantially assigned to exercise the following
duties—

• General construction labouring and cleaning duties;
• Assisting employees at higher classification levels,

including tradespersons other than electrical;
• Uses hand held grinding machines;
• Assists surveyors/chainperson.
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Employees in this group will perform any of the listed
Group H duties provided that such duties are—

• within the skills, competence, qualification and train-
ing of the employee concerned; and

• consistent with occupational health and safety and
statutory requirements; and

• related to the contract work of the employer and in-
cidental to the employee’s substantive role.

Classification Definitions
The following definitions are applicable to the classifica-

tion structure set out above—
Welder—Special Class
A special class welder is a welder who meets the coding
requirements of their employer and the Regulations and
requirements of Australian Standards AS1200—Boiler
Code, AS1228—Boiler Water Tube, AS4041—Pressure
Piping, AS3992—Welding Certification Code and who
is engaged on work requiring such qualifications.
Mechanical Tradesperson Special Class
Means subject to paragraph (c) hereunder, a mechanical
tradesperson who—
(a) (I) is engaged on work on or in connection with

fluid power circuitry, which work requires for
its performance the standard of knowledge and
skills referred to in (iii) and (iv) hereof; and

(ii) is able, where necessary and practicable, to
perform such work without supervision and
to examine, diagnose and modify systems
comprising interconnected fluid power cir-
cuits; and

(iii) has satisfactorily completed the following
TAFE units—
Course Syllabus No.
Industrial Hydraulics 1 85007
and
Industrial Pneumatics 1 85009
and either
Industrial Hydraulics 2 85008
and
Hydraulic Component Repair 85012
or
Pneumatic System Maintenance 85010
 (Industrial)
and
Pneumatic System Control 85014; or
 (Industrial)

(iv) has, whether through practical experience or
otherwise, achieved a standard of knowledge
comparable to that which would be achieved
under subparagraph (iii) hereof or in the case
of a dispute has been satisfactorily assessed
and/or examined pursuant to the Fluid Power
Exemptions Course detailed in paragraph (d);

but does not include such an employee unless the
work on which the employee is engaged requires for
its performance knowledge in excess of that gained
by the satisfactory completion of the appropriate
Technical College Trade course.

(b) For the purpose of this award an employee shall be
deemed to be a Mechanical Tradesperson—Special
Class only for the time during which the employee
meets the foregoing conditions unless—

(i) that time exceeds sixteen hours per week; or
(ii) in the opinion of his/her employer or, in the

event of disagreement, in the opinion of the
Board of Reference, that time is likely during
the course of employment to exceed sixteen
hours per week on average,

in which case the employee shall be classified as Me-
chanical Tradesperson—Special Class for as long as
the employment continues on either of those bases.

(c) For the purpose of this definition, employees who
have completed courses in any other states shall, in

the event of a dispute, submit their credentials for
assessment by TAFE or be assessed in accordance
with (a)(iv) above.

(d) Fluid Power Exemption Course
Course exemptions for Fluid Power Certificate Units
can only be granted on completion of the TAFE di-
visional exam. However, class attendance exemptions
may be granted for the following reasons—

(i) Attending Short Vocational Course (30 hours).
This will exempt the student from the practi-
cal component of the course. However, the
theory component can be completed by 24-
hour correspondence course with TAFE
External Studies.

(ii) Students claiming exemption from the practi-
cal course requirements due to their industrial
skills, could obtain an exemption through a
documented case presented by their employer.
Full course accreditation can then be obtained
by completing the 24-hour correspondence
course with TAFE External Studies.

(iii) Students without documented evidence may
obtain a practical exemption through 5 hours
skill testing. These students, if successful, may
then enter the correspondence mode to obtain
full unit accreditation.

(iv) Students who have claimed subject exemptions
in the certificate of workshop technology, can
only gain an automatic exemption from the
introductory units on full completion of the
certificate.

(e) For the purpose of this definition, fluid power cir-
cuitry involves Industrial Hydraulics and/or Industrial
Pneumatics.

Electrician Special Class
Electrician Special Class shall mean an electrical fitter or
electrical mechanic, who is engaged on complex and/or
intricate circuitry, the performance of which work requires
the use of “additional knowledge” as defined.
For the purpose of this definition “additional knowledge”
means knowledge in excess of that gained by the satis-
factory completion of the appropriate technical college
trade course which has been acquired by the tradesperson
by virtue of—
 (a) having had not less than two years on-the-job expe-

rience as a tradesperson working mainly in such
complex and/or intricate circuitry as will enable per-
formance of such work unsupervised where necessary
and practicable; and

 (b) having, by virtue of either the satisfactory comple-
tion of a prescribed post-trade course in industrial
electronics or the achievement of a comparable stand-
ard of knowledge by other means including the
on-the-job experience referred to in provision (a)
hereof, gained a sufficient comprehension of such
complex or intricate circuitry work as will enable
the tradesperson to examine, diagnose and modify
systems comprising inter-connected circuits.

For the purpose of this definition the following courses
are deemed to be prescribed post-trade courses in indus-
trial electronics—
 (i) Industrial Electronics (Course “C”) of the Depart-

ment of Education, Queensland;
 (ii) Post Trade Industrial Electronics Course of the NSW

Department of Technical Education;
 (iii) The Industrial Electronics Course (Grades 1 & 2) as

approved by the Education Department of Victoria;
 (iv) The Industrial Electronics Course of the South Aus-

tralian School of Electrical Technology;
 (v) The Industrial Electronics Course of the Technical

Education Department of Tasmania;
 (vi) The Certificate in Industrial Electronics of the Tech-

nical Education Division of the Western Australian
Educational Department.
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Instrument Tradesperson—Complex Systems
An instrument tradesperson who is mainly engaged in
installing, repairing, maintaining, servicing, testing, modi-
fying, commissioning, calibrating and fault finding
instruments which make up a complex control system
which utilises some combination of electrical, electronic,
mechanical, hydraulic and pneumatic principles, includ-
ing work on complex digital and/or analogue control
systems utilising integrated circuits.
To be classified as an instrument tradesperson—complex
systems, a tradesperson will have—
 (a) had a minimum of two years on the job experience

as a tradesperson working predominantly on com-
plex and/or intricate instruments and instrument
systems, as will enable performance of such work
under minimum supervision and technical guidance;
and

 (b) satisfactorily completed an appropriate post trade
course equivalent to at least two years part time study
or has achieved to the satisfaction of the employer, a
comparable standard of skill and knowledge by other
means including in-house training or on the job ex-
perience referred to in (a) above.

Instrumentation and Controls Tradesperson
An instrument tradesperson working mainly at a level be-
yond that of instrument tradesperson—complex systems
and who is mainly engaged in applying skills and knowl-
edge to installing, repairing, maintaining, servicing,
testing, modifying, commissioning, calibrating and fault
finding industrial instruments which make up a complex
control system which utilises some combination of elec-
trical, mechanical, hydraulic and pneumatic principles and
electronic circuitry containing complex analogue and/or
digital control systems utilising integrated circuitry.
The application of this skill and knowledge would re-
quire an overall understanding of the operating mode or
principles of the various types of measurement and con-
trol devices on which the tradesperson is required to
perform tasks. To be classified as an Instrumentation and
Controls Tradesperson, a tradesperson must have at least
three years relevant on the job experience as a
tradesperson—12 months of which must be at the level
of “Instrument Tradesperson—Complex Systems” and in
addition must have satisfactorily completed a related post-
trades course equivalent to at least two years part time
study.
In addition, to be classified as an Instrumentation and Con-
trols Tradesperson, a tradesperson must be required as
part of those duties to—
 (a) Maintain and repair multi-function printed circuitry

of the type described in this definition using circuit
diagrams and test equipment;

 (b) Work under minimum supervision and technical
guidance;

 (c) Provide technical guidance to other tradespeople or
to management within the scope of the work de-
scribed in this definition; and/or

 (d) Prepare reports of a technical nature on specific tasks
or assignments as directed and within the scope of
the work described in this definition.

Instrument Tradesperson
A tradesperson who is mainly engaged in installing, (in-
cluding the installing of inter connecting instrumentation
wiring, not prohibited by the Electricity Act 1976—1990)
or hydraulic or pneumatic instrumentation tubing, repair-
ing, maintaining, and servicing industrial instruments and
control systems, including instruments and systems uti-
lising integrated circuits.
An instrument tradesperson will have completed an ap-
prenticeship, the greater part of which involved industrial
instrumentation, or alternatively can demonstrate a knowl-
edge and understanding of industrial instrumentation and
can apply that knowledge and understanding to the tasks
assigned by the employer. The required knowledge and
understanding would have been gained by undertaking a

formal training course run by a State Education Depart-
ment or Technical Education Department or its equivalent
or by at least 12 months on the job experience as a
tradesperson at instrument work.
Electronics Tradesperson
Electronics Tradesperson means an electrical tradesperson
working at a level beyond Electrician Special Class and
who is mainly engaged in applying knowledge and skills
to the tasks of installing, repairing, maintaining, servic-
ing, modifying, commissioning, testing, fault finding and
diagnosing of various forms of machinery and equipment
which are electronically controlled by complex digital and/
or analogue control systems utilising integrated circuitry.
The application of this skill and knowledge would re-
quire an overall understanding of the operating principles
of the system and equipment on which the tradesperson
is required to carry out tasks.
To be classified as an electronics tradesperson a
tradesperson must have at least three years on-the-job
experience as a tradesperson in electronic systems utilis-
ing integrated circuits and in addition, must have
satisfactorily completed a post trades course in electron-
ics equivalent to at least two years part time study.
In addition, to be classified as an electronics tradesperson
a tradesperson must be required, as part of those duties,
to—
 (a) Maintain and repair multi-function printed circuitry

of the type described in this definition using circuit
diagrams and test equipment.

 (b) Work under minimum supervision and technical
guidance.

 (c) Provide technical guidance to other tradespersons or
to management within the scope of the work de-
scribed in this definition; and/or

 (d) Prepare reports of a technical nature on specific tasks
or assignments as directed and within the scope of
the work described in this definition.

Electrical Mechanic—A Grade Licence
A tradesperson who is required to hold an Electrical Me-
chanics A Grade Licence issued by the Electrical Licensing
Board, or its equivalent, as a result of additional respon-
sibilities assumed for testing and connecting work so
performed.

4.—EMPLOYMENT
4.1 Contract of Employment
The contract of employment of all full-time employees shall

be by the week in accordance with the project work week set
out in Clause 2.2.

One weeks notice shall be given by employer or employee
of termination of employment or the equivalent of one weeks
remuneration paid or forfeited in lieu provided that the em-
ployer will not unreasonably require the employee to forfeit
one weeks remuneration in lieu of notice. Provided that the
employer shall at all times comply with the provisions of the
Workplace Relations Act 1996.

The employer shall have the right to terminate employment
without notice in accordance with the requirements of the Fair
Treatment System provisions of Clause 4.4.2.

Generally, the employment on the project will be on a full
time basis. It is however, recognised that there may be a re-
quirement to employ people on other than a full time basis in
order to satisfy project requirements. The terms and condi-
tions of such arrangements shall, subject to the approval of the
partners, be agreed between employer and employee.

In addition, it is agreed that short term (up to one month)
and service personnel may be employed on a non full time
basis.

In each of the above cases, the contract for employment may
include a lesser period of notice than set out above.

Employees engaged on other than a full time basis in ac-
cordance with this Clause shall have their rate of remuneration
increased by 20% in lieu of the provisions of Part 6.

Should an employer wish to terminate a full time employ-
ee’s contract of service from their Company, with no further
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offer of employment at another site, they will pay the em-
ployee one weeks salary in lieu of notice.

Employers will provide income protection insurance for
employees who are covered by this Agreement.

4.2 Leadership Responsibility
The Partners to this Agreement consider leadership crucial

to the achievement of the goals set out in Part 1. The project
will establish a leadership training module which will be un-
dertaken by all personnel engaged on the project in a leadership
role. The responsibilities of all leaders are to strive to—

• Establish and maintain a safe and healthy work area
and to ensure safe and healthy work practices are
used at all times by all team members.

• As a matter of fundamental priority, to focus on ‘peo-
ple’ issues within the team.

• Deal with each team-member with fairness, equity
and respect.

• Recognise the talents and capabilities of all mem-
bers of the team and encourage excellence.

• Address any concerns raised by team-members
promptly, obtaining advice and assistance from func-
tional support personnel if necessary.

• Ensure an environment is created where all person-
nel are able to work to the full extent of their
capability subject only to regulatory requirements.

• Provide timely open and frequent information regu-
larly on the status of the project and contract to all
team members.

• Engage in strong interactive communication proc-
esses.

• Identify opportunities for improved performance in-
cluding counselling any team-members whose
behaviour is causing concern within the guidelines
established in the Fair Treatment System established
in Clause 4.4.2.

• Establish and maintain continuous improvement and
drive for excellence within the team.

• Personally comply with and ensure team compliance
with project work rules.

• Understand and apply the intent and provisions of
this Agreement and to seek appropriate advice in re-
spect of provisions not clearly understood. To provide
leadership to the team in respect of the application
of the Agreement.

4.3 Employee Responsibility
The responsibilities of all employees are to strive to—

• Maintain a safe and healthy work area and to ensure
safe and healthy work practices are used at all times.
Take responsibility for personal safety and that of
team-mates.

• Deal with team-mates and with team-leaders with
fairness, equity and respect.

• Work towards project and team goals to the full ex-
tent of personal capability. Undertake any work task
assigned subject only to meeting any applicable regu-
latory requirement.

• Raise any personal concerns or grievance directly
with the team-leader. Pursue the process of resolu-
tion of grievances in accordance with the guidelines
established in the Disputes Procedure Clause 4.4.3.

• Engage in strong interactive communication proc-
esses.

• Accept counselling offered within the Fair Treatment
System (clause 4.4.2) positively.

• Respond positively to opportunities to improve per-
sonal performance.

• Actively support continuous improvement in work
methods and the drive for excellence within the team.

• Comply with project work rules and accommoda-
tion rules.

• Seek and develop a clear understanding of the intent
and provisions of this Agreement.

• Raise inappropriate leadership behaviour as set out
in the Fair Treatment System Clause 5.4.2 with more
senior leaders within the team.

4.4 Effectiveness Enhancement
4.4.1 Continuous Improvement
The Partners to the Agreement are committed to the phi-

losophy of continuous improvement and will provide leadership
and support in respect of the establishment of a continuous
improvement culture on the project.

Leaders and employees will consult in respect of the identi-
fication and implementation of work process improvement
opportunities and the organisation of the work.

Employers will establish performance expectation criteria
with each employee and undertake a formal process to ensure
regular feedback on personal effectiveness.

Training and development opportunities will be made avail-
able to employees including opportunities to participate in
continuous improvement, personal development, skill enhance-
ment, occupational health and safety and, for agreed employees,
trade union training.

4.4.2 Fair Treatment System
The Fair Treatment System is an interactive process to deal

with any concern in respect of an employee’s behaviour. Em-
ployee means any person directly employed on the expansion
involved in the scope of work as described in Clause 5.1. It
shall operate as follows—

1 In the first instance, the leader and employee will
discuss the issue in an informal manner.

2 If the concern continues, the employee concerned
shall receive formal counselling from the leader.

3 If the concern continues, the employee concerned
shall be counselled by a more senior manager of the
employer.

4 If the concern continues, the employee concerned
shall be formally warned of the behaviour required
and of the impact of continuing with inappropriate
behaviour. This shall be documented.

5 If the concern continues, employment may be termi-
nated.

At any level of the above procedure, the employee may
choose to have another employee or representative in attend-
ance and shall be advised of this right.

In certain circumstances involving serious unacceptable be-
haviour, immediate termination of employment may be
appropriate. Any dispute in respect of this process shall be
dealt with in accordance with the Disputes Procedure Clause
4.4.3.

The provisions of this clause are subject to the employer
undertaking appropriate investigatory processes.

4.4.3 Disputes Procedure
Any dispute arising on the Project shall be dealt with in the

following manner—
1 The employee concerned shall raise the matter with

the appropriate leader for resolution.
2 If not resolved, the employee will raise the matter

with the next more senior manager of the employer
for resolution.

3 If not resolved, the employer will involve Project
Management in respect of the matter.

4 If not resolved, the matter may be referred to the
appropriate Union Partner to this Agreement who will
discuss the matter with the employer.

5 If not resolved, the matter may be referred by the
Union to Project Management.

6 If still not resolved, the matter may either be referred
to the Partners Review Forum described in Clause
5.4 or referred to the Industrial Relations Commis-
sion for resolution.

At any level of the above procedure, the employee may
choose to have another employee or representative in attend-
ance and shall be advised of this right.

While the above process is being pursued, work shall con-
tinue as normal.
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Any suspected breach of this Agreement shall be reported to
the Partners Review Forum for investigation and, if neces-
sary, corrective action.

5.—ADMINISTRATION OF AGREEMENT
5.1 Application of Agreement
This Agreement shall apply to the on site construction work

within the scope of management of Kaiser Bechtel Joint Ven-
ture (an unincorporated joint venture) at the Worsley Alumina
Refinery Site, the Bauxite Mine facility at Boddington, the
bauxite overland conveying system and the Portsite Facilities
at Bunbury.

Provided that the Agreement shall not apply to—
• Staff Supervisory personnel (however rules of con-

duct as described herein do form part of staff
supervisory personnel’s ongoing employment con-
ditions on this expansion);

• Employees of Worsley Alumina Pty Ltd;
• Mining, mine development and associated work un-

dertaken by Worsley Alumina Pty Ltd and by
contractors to Worsley Alumina Pty Ltd;

• Deliveries of personnel and material and equipment
to and from site;

• Statutory employees other than those involved in the
scope of work managed by KBJV as described above;

• Pipelines and transmission lines and towers associ-
ated with utilities to their initial point of tie in to the
development within the known and accepted site
boundary and recognised as on site project works;

• Off site infrastructure including manufacture and fab-
rication associated with the development; and

• The construction and operation of any hostel or camp
that may house employees engaged on the Worsley
Alumina Expansion Project.

5.2 Partners to Agreement
This Agreement shall be binding upon the named respond-

ents, the Unions, its officers and members. There are
approximately 6 employees covered by this agreement.

The following organisations are parties to the partnership
entered into for the term of the Project represented by this
Agreement—

• Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Aus-
tralian Branch, its officers, employees and members
(hereafter ‘AFMEPKIU’);

• The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia,
Western Australian Branch, its officers, employees
and members (hereafter ‘CMETU’).

• Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australian Branch, its officers,
employees and members (hereafter ‘CPU’);

• White Air;
• Dalesman Carpentry;
• Allan Thompson Electrics;
• Scott Christinger Electrical;
• T & J Cable Installations
• J & W Cross and Sons
• Employees of the employer engaged on the Project

covered by the classification structure set out in
Clause 3.

The parties set out above shall be referred to hereafter as the
‘Partners’ to this Agreement.

5.3 Terms of Agreement
This Agreement shall apply exclusively to the construction

of facilities. No other Awards or Agreements shall apply.
This Agreement is stand-alone and insular in nature and has

been developed by the Partners to reflect and accommodate
the specific circumstances of the Project.

This Agreement is made in full and final settlement of all
claims with respect to this project and the parties to this

Agreement shall not make any further claims with respect to
this project for the period of operation of this Agreement.

The rates and conditions as contained herein this Agreement
are recognised by the parties as covering all circumstances
and disabilities of work in constructing the alumina refinery
expansion, including working within the existing alumina re-
finery operations, from commencement through all phases to
practical completion.

This Agreement shall not be used as a precedent by any of
the Partners in respect of any other project.

5.4 Operation of Agreement
This Agreement shall take effect as from 01 October, 1997

and shall remain in force until 01 October 2000.
The Partners shall institute a process to periodically review

the effective operation of this Agreement in terms of achiev-
ing the Objectives set out in Part 1. It is the role of the Partners,
in this review forum, to review Project status and resolve any
issues of Agreement interpretation or application.

6.—PAID TIME OFF
6.1 Concept
In consideration of the specific circumstances of this Project,

the concept of Paid Time Off has been adopted in respect of
all paid absence entitlements.

The system involves the calculation of the appropriate an-
nual entitlement to paid absence based on industry standards,
ie—

Annual leave:   4 weeks (5 weeks shift work)
Sick Leave: 10 days
Public Holidays: 10 days

This entitlement is calculated as if the employee was at
work , ie at the rate of 10 hours per day of paid absence. This
entitlement is then accrued weekly on a pro rata basis which
forms the employee’s Paid Time Off (hereafter ‘PTO’) ac-
count.

Each time the employee takes leave, the PTO account is
reduced by the number of hours taken and the project salary is
maintained.

In addition to the PTO system described in Part 6, Parental
Leave and Jury Service shall be applicable in accordance with
the provisions of Clauses 7.12 and 7.13.

6.2 Accrual of Paid Time Off
PTO shall accrue at the rate of 7.7 hours per week; there is

no accrual for additional time. Accrual continues during peri-
ods of PTO or authorised unpaid time off. There is no accrual
for any period of unauthorised absence.

The 7.7 hours per week shall be increased to 8.7 hours for
any full week where an employee is engaged on shift work.

This accrual is in consideration of annual leave, sick leave,
public holidays, annual leave loading and bereavement leave.

6.3 Utilisation of Paid Time Off
Accrued PTO shall be utilised for any period of paid ab-

sence. On each occasion of leave where PTO is to be used, the
employee PTO account is reduced by the period of absence
and the employee’s project salary is maintained at the full
amount.

For full day absences, PTO is utilised at the rate of ten hours
per day and the employee’s project salary sustained at that
level. An employee other than essential services personnel,
shall not be compelled to work on a Public Holiday.

The following examples illustrate the intent of PTO utilisa-
tion—

A. Public Holiday—Day Off Taken
The employee’s weekly project salary is maintained
at the normal level and the employee’s PTO account
is reduced by 10 hours.

B. Public Holiday—Worked
The employee’s weekly project salary is maintained
and the employee’s PTO account is not reduced. The
effect of this is to pay the employee 10 hours at an
aggregated rate for the work on the holiday while
already having credited the employee PTO account
(through the accrual process) by an additional 10
hours at the aggregated rate.
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C. Annual Leave—Four Days Taken
The employee’s weekly project salary is maintained
at the normal level and the employee’s PTO account
is reduced by 40 hours.

D. Bereavement, Family Leave or Other Personal Ne-
cessity
PTO can be used for bereavement leave, family leave
or, by agreement between employer and employee,
for other personal necessity including family “emer-
gencies”. In these circumstances the employee’s
weekly project salary is maintained and the employ-
ee’s PTO account is reduced by the period of leave,
which may in some cases be part of a day. In these
circumstances the account will be drawn down by
the actual period of time absent only.

E. Leave in Excess of Accrual
Where an employee takes leave in excess of the em-
ployee’s PTO account balance this may be taken as
leave without pay and a rateable deduction made in
the project salary in the method prescribed in Clause
2.1. Alternatively, the employer may maintain the
employee’s weekly salary by allowing the employ-
ee’s PTO account to go negative.

6.4 Unused Paid Time Off
When employment is terminated, the unused accrued PTO

shall be paid to the employee as a termination payment at the
rate set out in Clause 2.1 applicable at the time of termination.

Where employment is terminated and the employee’s PTO
account balance is negative, the employer may recover the
cost from the employee’s final pay.

6.5 Portable Long Service Leave
Employees covered by this Agreement shall be entitled to

long service leave under and subject to the provisions of the
Building and Construction Industry (Portable Long Service
Leave) Act 1991.

7.—OTHER PROVISIONS
7.1 Union Representation
7.1.1 Scope of Coverage
The Union Partners to this Agreement have coverage as fol-

lows—
 AFMEPKIU: All mechanical tradespersons and non-

tradespersons engaged in engineering
construction work.

CPU: All employees of electrical contractors
and all electrical, plumbing and roofing/
siding tradespersons engaged by other
contractors

CMETU: All civil tradespersons and non-
tradespersons (other than those employed
by electrical contractors) engaged in civil
construction work and all crane drivers.

Provided that such coverage shall not constitute any barrier
to undertaking work of each Project Team Group as set out in
Part 3.

Within the parameters established at law, the parties under-
take to encourage and facilitate all employees covered by this
Agreement to become and remain financial members of the
relevant union party to this Agreement.

7.1.2 Right of Entry
Accredited officials of the Union Partners to this Agreement

have the right to enter the Worsley Alumina Expansion Site
during working hours. Officials will comply with access and
orientation requirements and site rules.

7.1.3 Shop Stewards
A Shop Steward holding accreditation from a Union Partner

to this Agreement will be recognised by the direct employer
and will have reasonable work time when mutually conven-
ient to undertake matters related to the Shop Steward’s Union
and the direct employer.

7.2 Redundancy
7.2.1 Employer Member of Industry Scheme
Where an employer is a member of an industry redundancy

scheme, the employer shall contribute $50 per week to the
scheme on behalf of each employee.

7.2.2 Employer Not Member of Industry Scheme
Where an employer is not a member of an industry redun-

dancy scheme, the employer shall accrue $50 per week for
each employee which shall be paid out upon completion of
employment.

Changes in the quantum of the payment shall only be in
accordance with the Trust Deed and Deed of Adherence to the
particular scheme.

7.3 Superannuation
A superannuation payment shall be made each week on be-

half of each employee by the employer, as required by the
Superannuation Guarantee Administration Act.

These payments shall be made to an approved industry su-
perannuation scheme (such as C+Bus; SPEC; or WEST) or
such other scheme that meets the requirements of the Federal
Government’s Occupational Superannuation Guidelines.

An earnings base for the purposes of the Superannuation
Guarantee Act, will be created by dividing the weekly project
salary by fifty and multiplying that amount by thirty eight.

7.4 Team Based Gainsharing Remuneration
An employer may, at its absolute discretion, establish a sys-

tem to share contract incentives or other profit resulting from
the project with members of the team that achieved the out-
come. KBJV review and approval of the system proposed is
required prior to implementation.

The employer will publish details of the scheme’s operation
for employees and will provide periodic status reports.

7.5 Transport
The Project shall provide employees with transport to and

from the Project work sites each day through a bussing serv-
ice. The localities that will be serviced through bus transport
are—

Collie
Bunbury
Australind
Boddington
Project Accommodation Facility

A bus service shall be provided from the project Accommo-
dation Facility to Perth each week leaving the Accommodation
Facility after work on Fridays and Saturdays and returning on
Sunday evenings or Monday mornings.

7.6 Non-Local Personnel
A non-local employee is an employee working at such a dis-

tance from the employee’s usual place of residence that it is
impracticable for the employee to return home each evening.

Project Management will ensure that each applicant makes
a declaration of usual place of residence upon application for
employment and that each applicant is briefed on the conse-
quences of this declaration.

Eligibility or non-eligibility for the provisions of this clause,
based on the application declaration, shall be included in each
contract of employment between employer and employee. A
non-local employee shall be entitled to fully found accommo-
dation on a single person status.

7.7 Protective Clothing, Equipment and Footwear
7.7.1 Project Issue
Upon commencement on the project, employees will be is-

sued with the following protective clothing, equipment and
footwear—

• One pair of approved safety footwear.
• Three pairs of standard-issue long pants and three

standard-issue shirts or alternatively, three pairs of
overalls (employee choice)

• One hard hat (with substantial add-on shade ‘brim’)
designating the employee’s contractor, assigned area
organisation and name.

• One pair of approved safety glasses (either tinted or
non-tinted—employee choice). Employees with pre-
scription glasses will be issued with monogoggles
or prescription safety glasses (employee choice).

• One pair of approved chemical monogoggles.
• One Bluey Jacket of Norwellan Bluey type of 14oz

material.
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It is a condition of issue and of employment that the issued
equipment and clothing shall be worn whilst on site. Replace-
ment of issued equipment that is lost by the employee is the
responsibility of the employee.

An employee who resigns within three months of receiving
the issue may have the pro-rata cost withheld from the final
pay.

Hard hats, safety glasses and safety foot wear must be worn
at all times other than whilst in offices and crib sheds.
Monogoggles must be worn in designated areas of the plant.

Reissue shall be on the basis of fair wear and tear provided
the worn out item is produced for replacement. An employee
who loses parts of the issue may be required to purchase nec-
essary replacements.

7.7.2 Employer Supply
The employer shall supply, for the use of employees on the

Project, all safety equipment and protective clothing neces-
sary for specific work tasks. Requisite safety equipment shall
be worn.

The employer shall make available sun-screen (SPF 15+)
for personnel engaged in outside work.

7.8 Apprentices and Trainees
Apprentices
Apprentices may be engaged on the project. In general, it is

considered that construction project activity is more suited for
3rd and 4th year apprentices. Apprentices so engaged on the
project shall be paid the following percentages of the Project
salary for the trade to which they are indentured—

First year of apprenticeship: 42%
Second year of apprenticeship: 55%
Third year of apprenticeship: 72%
Fourth year of apprenticeship: 88%

Traineeships
Appropriate arrangements for structured traineeships for

community-based people will be established by the Partners
to this Agreement in consultation with Worsley Alumina Pty
Ltd and regional communities.

7.9 Time and Salary Records
The employer shall maintain and retain time and salary

records in respect of each employee. With 24 hours notice,
these records shall be made available to a Partner to this Agree-
ment for the purposes of auditing compliance with the
Agreement.

7.10 Amenities
The project and/or the employer shall provide all requisite

amenities to a universally high standard.
7.11 First Aid
The project and/or the employer shall provide first aid fa-

cilities on the project.
7.12 Parental Leave
An employee is entitled to unpaid maternity, paternity and

adoption leave or to work on other than a full-time basis in
connection with the birth or adoption of a child.

Provided that an employee may use accrued PTO for the
purposes of Parental Leave. Notwithstanding the provisions
of Clauses 6.2, 7.2 and 7.3, PTO, redundancy and superan-
nuation do not accrue during Parental Leave.

7.13 Jury Service
An employee required to attend for jury service shall be re-

imbursed by the employer the difference between the amount
paid in respect of attendance for jury service and the employ-
ee’s salary.

SIGNATORIES TO THE AGREEMENT
White Air
 P. White (signed)   PHIL WHITE
__________________________ ________________________

Signature  Print Name

 (indecipherable)   8.1.98
__________________________ ________________________

Witness  Date

Dalesman Carpentry
 A. Finley (signed)   ANDREW FINLEY
__________________________ ________________________

Signature  Print Name

 S. Finley (signed)   9.1.98
__________________________ ________________________

Witness  Date

Allan Thompson Electrics
 A. Thompson (signed)   A. THOMPSON
__________________________ ________________________

Signature  Print Name

 T. Roberts (signed)   7-1-98
__________________________ ________________________

Witness  Date

T & J Cable Installations
 T. Roberts (signed)   TIMOTHY ROBERTS
__________________________ ________________________

Signature  Print Name

 (indecipherable)   6.1.98
__________________________ ________________________

Witness  Date

Scott Christinger Electrical
 Scott Christinger (signed)   SCOTT CHRISTINGER
__________________________ ________________________

Signature  Print Name
 R.J. De Angelio (signed)   12.1.98
__________________________ ________________________

Witness  Date

J & W Cross and Sons
 (indecipherable) PARTNER   16-1-98
______________________ __________ __________________

Signature Title (print)  Date

 (indecipherable)   16 JANUARY 98
__________________________ ________________________

Witness  Date
The COMMON SEAL of )
Automotive, Food, Metals, Engineering, )
 Printing and Kindred Industries Union )   Common Seal
of Workers, Western Australian Branch )
was hereto affixed in the presence of )

 John Ferguson (signed)   J. FERGUSON
__________________________ ________________________

Signature  Print Name

 (indecipherable)   9/1/98
__________________________ ________________________

Witness  Date

The COMMON SEAL of )
The Construction, Mining, Energy, )
Timberyards, Sawmills and Woodworkers )   Common Seal
Union of Australia, Western Australian )
Branch )
was hereto affixed in the presence of )

 J. McDonald (signed)   J. McDONALD
__________________________ ________________________

Signature  Print Name

 (indecipherable)   15.1.98
__________________________ ________________________

Witness  Date

The COMMON SEAL of )
Communications, Electrical, Electronic, )
Energy, Information, Postal, Plumbing )
and Allied Workers Union of Australia, )   Common Seal
Engineering and Electrical Division, )
Western Australian Branch )
was hereto affixed in the presence of )

 W.E. Game (signed)   W.E. GAME
__________________________ ________________________

Signature  Print Name

(indecipherable)  15-1-98
__________________________ ________________________

Witness  Date
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AWARDS/AGREEMENTS—
Variation of—

BURSWOOD HOTEL (MAINTENANCE
EMPLOYEES’) AWARD, 1990.

No. A6 of 1989 (R).

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Others

and

Burswood Hotel Pty Ltd and Others.

No. 1991 of 1997.

Burswood Hotel (Maintenance Employees’) Award, 1990.

CHIEF COMMISSIONER W.S. COLEMAN.

24 March 1998.
Order.

HAVING heard Mr C. Young on behalf of the Applicants and
Mr J. Kennedy (of Counsel) on behalf of the Respondent and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Burswood Hotel (Maintenance Employees’)
Award, 1990 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 20 January 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.
1. Clause 14.—Wage Rates: Delete subclause (1) of this

Clause and insert in lieu thereof the following—
(1) (a) The adult weekly wage rates payable to em-

ployees covered by this award shall be as
follows—

Classification Rate 1st, 2nd, Total
Per 3rd & Rate

Week $10.00 Per
Arbitrated Week

Safety
Net

Adjustments
$ $ $

Electrical Fitter 485.40 34.00 519.40
Electrical Mechanic 485.40 34.00 519.40
Refrigeration Fitter 485.40 34.00 519.40
Building Tradesperson 485.40 34.00 519.40
General Trades Assistant 420.70 34.00 454.70

(b) The rates of pay in this award include the three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Case
Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case
Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be
offset to the extent of any wage increase pay-
able since 1 November 1991, pursuant to
enterprise agreements, consent awards or
award variations to give effect to enterprise
agreements, insofar as that wage increase has
not previously been used to offset an arbitrated

safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreements, are
not to be used to offset arbitrated safety net
adjustments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after 14th day of No-
vember 1997
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

2. First Schedule—Named Parties to the Award—Employer
Party: Delete reference to “Burswood Pty Ltd” and replace
with “Burswood Hotel Pty Ltd”.

BURSWOOD ISLAND RESORT (MAINTENANCE
EMPLOYEES’) AWARD.

No. A 22 of 1986.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Others

and

Burswood Resort (Management) Ltd and Others.

No. 1988 of 1997.

Burswood Island Resort (Maintenance Employees’) Award
No. A 22 of 1986.

CHIEF COMMISSIONER W.S. COLEMAN.

24 March 1998.
Order.

HAVING heard Mr C. Young on behalf of the Applicants and
Mr P. Walters on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Burswood Island Resort (Maintenance Em-
ployees’) Award No. A 22 of 1986 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after the 20 January 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———
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Schedule.
1. Clause 13.—Wage Rates: Delete subclause (1) of this

Clause and insert in lieu thereof the following—
(1) (a) The adult weekly wage rates payable to em-

ployees covered by this award shall be as
follows—

Classification Rate 1st, 2nd Total
Per & 3rd Rate

Week Arbitrated Per
Safety Week
Net

Adjustments
$ $ $

Video Department—
Electronic Serviceperson

(Grade I) 485.30 34.00 519.30
Electronic Serviceperson

(Grade II) 513.40 34.00 547.40
Electronic Serviceperson

(Grade III) 541.90 34.00 575.90
Engineering Department—
Tradesperson 485.30 34.00 519.30
Plant Attendant 485.30 34.00 519.30
General Trades Assistant 420.70 34.00 454.70

(b) The rates of pay in this award include the three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Case
Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case
Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be
offset to the extent of any wage increase pay-
able since 1 November 1991, pursuant to
enterprise agreements, consent awards or
award variations to give effect to enterprise
agreements, insofar as that wage increase has
not previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreements, are
not to be used to offset arbitrated safety net
adjustments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after 14th day of No-
vember 1997
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973.

No. 9 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Others

and

Kone Elevators (Aust) Pty Limited and Others.

No. 1994 of 1997.

Lift Industry (Electrical and Metal Trades) Award 1973.

CHIEF COMMISSIONER W.S. COLEMAN.

24 March 1998.
Order.

HAVING heard Mr C. Young on behalf of the Applicants and
Mr P. Walters on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Lift Industry (Electrical and Metal Trades)
Award 1973 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 20 January 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.
1. First Schedule—Wages: Delete paragraphs (a) and (b) of

subclause (1) of this Clause and insert in lieu thereof the
following—

(1) (a) The rate of wage payable to each employee
covered by this award shall be set out hereun-
der and shall comprise the base rate and
supplementary payment for each classification
and in addition the special payment assigned
to the class of work.

Classification Base Supplementary Additional 1st, 2nd, Total
Rate Payment Payment 3rd & Rate
Per Per Per $10.00 Per

Week Week Week Safety Week
Net

Adjustment
Lift Iindustry
Employee Grade 5
Electrician—Special
Class 389.80 52.10 15.60 34.00 491.50
Lift Industry
Employee Grade 4
Fitter Erector 379.60 52.10 15.60 34.00 481.30
Lift Industry
Employee Grade 3
Electrical Fitter
Electrical Installer
Fitter 364.80 52.10 15.60 34.00 466.50
Lift Industry
Employee Grade 2
Tool & Material
Storeperson 324.70 52.10 15.60 34.00 426.40
Lift Industry
Employee Grade 1
Tradesperson’s
Assistant 310.90 52.10 15.60 34.00 412.60

(b) The rates of pay in this award include the three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Case
Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case
Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be
offset to the extent of any wage increase pay-
able since 1 November 1991, pursuant to
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enterprise agreements, consent awards or
award variations to give effect to enterprise
agreements, insofar as that wage increase has
not previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreements, are
not to be used to offset arbitrated safety net
adjustments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after 14th day of No-
vember 1997
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

MOTOR VEHICLE (SERVICE STATION, SALES
ESTABLISHMENTS, RUST PREVENTION AND

PAINT PROTECTION) INDUSTRY AWARD.
No. 29 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Allpike’s Honda and Peugeot and Others.

No. 1953 of 1997.

Motor Vehicle (Service Station, Sales Establishments, Rust
Prevention and Paint Protection) Industry Award

No. 29 of 1980.

19 March 1998.
Order.

HAVING heard Mr M.J. Lourey as agent for the Applicant
and Ms J.M. Moss on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Motor Vehicle (Service Station, Sales Estab-
lishments, Rust Prevention and Paint Protection) Industry
Award No. 29 of 1980 be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after the date hereof.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

Schedule.
1. Clause 11.—Wages: Delete the preamble to subclause (1)

and subclauses (1) and (2) of this clause and insert in lieu
thereof the following—

The following shall be the minimum rate of wages pay-
able to employees under this award from the beginning
of the first pay period commencing on or after 1st March
1998.

Base Supple- Arbitrated Total
Rate per mentary Safety Net Rate per

week Payment Adjustments week
$ $ $ $

(1) Adult Employees—
Service Station Attendant
Grade 1 reclassified to
Levels I 306.40 14.70 34.00 355.10

II 306.40 27.50 34.00 367.90
Service Station Attendant
Grade 2 reclassified to
Levels II 329.30 9.70 34.00 373.00

III 329.30 27.30 34.00 390.60
IV 329.30 43.50 34.00 406.80

Service Station Attendant
Grade 3 reclassified to
Levels III 346.10 14.30 34.00 394.40

IV 346.10 30.40 34.00 410.50

Provided that any increase in rates of pay flowing from im-
plementation of the Minimum Rates Adjustment Principle, may
be absorbed into any existing overaward payment, insofar as
that overaward payment is not being used for the purposes of
absorption of Arbitrated Safety Net Adjustments.

(2) The rates of pay in this award include the first, second
and third $8.00 per week arbitrated safety net adjustments
payable under the December 1994 State Wage Decision. These
$8.00 per week arbitrated safety net adjustments may be off-
set to the extent of any wage increase as a result of agreements
reached at enterprise level since 1 November 1991, pursuant
to enterprise agreements, consent awards or award variations
to give effect to enterprise agreements, insofar as that wage
increase has not previously been used to offset an arbitrated
safety net adjustment.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to
offset arbitrated safety net adjustments.

Furthermore, the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period commencing on or after 14th
November 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
prescribed in it, provided that the aboveaward payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agree-
ments, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.
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NICKEL MINING AND PROCESSING AWARD, 1975.
No. 18 of 1975.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

WMC Resources Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. 63 of 1998.

Nickel Mining and Processing Award, 1975.

No. 18 of 1975.

10 March 1998.
Order.

HAVING heard Mr R. Gifford on behalf of the applicant and
Mr M. Lourey on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Nickel Mining and Processing Award, 1975
be varied in accordance with the following Schedule and
that such variation shall have effect commencing on and
from the 6th day of March 1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Schedule 1.—Wages: Delete this Schedule and insert in

lieu thereof the following—

SCHEDULE 1—WAGES
The minimum rates of pay payable under this Award shall

be as follows—

(1) Rate per Week Base Arbitrated Total
Rate Safety Net Rate

Adjustments
$ $ $

(a) Underground Section—
Trucker 260.70 34.00 294.70
Tool Carrier 260.70 34.00 294.70
Shoveller 260.70 34.00 294.70
Diamond Drillers

Assistant 268.70 34.00 302.70
Pipe Assembler 268.70 34.00 302.70
Sampler 268.70 34.00 302.70
Hydraulic Fill

Operator 268.70 34.00 302.70
Popper Machine

Man 268.70 34.00 302.70
Air Hoist Operator 268.70 34.00 302.70
Electric Hoist

Operator 268.70 34.00 302.70
Pump Attendant 268.70 34.00 302.70
Ventilation Man 268.70 34.00 302.70
Platelayer 273.60 34.00 307.60
Train Crew 273.60 34.00 307.60
Mechanical Loader

Operator 273.60 34.00 307.60
Scraper Hauler

Operator 273.60 34.00 307.60
Braceman 273.60 34.00 307.60
Plateman 273.60 34.00 307.60
Skipman 273.60 34.00 307.60
Scalers 278.10 34.00 312.10
Rock drill man in

all other places
including open
cut 285.60 34.00 319.60

Sanitary Man 286.00 34.00 320.00
Timberman—Other 290.40 34.00 324.40
Rock Drill man in

rises 293.90 34.00 327.90

Base Arbitrated Total
Rate Safety Net Rate

Adjustments
$ $ $

Rock Drill man in
winzes 293.90 34.00 327.90

Raised Borer
Operator 293.90 34.00 327.90

Diamond Driller—
(i) up to 20 h.p. 293.90 34.00 327.90
(ii) over 20 h.p. 299.20 34.00 333.20

Timberman—shaft 301.60 34.00 335.60
Rock Drill man in

shafts 301.60 34.00 335.60
Hauler Operator 307.40 34.00 341.40
Hydraulic Twin and

Treble Jumbo
Operator 314.30 34.00 348.30

(b) Open Cut section—
Hauler Operator 307.40 34.00 341.40
Quarry Labourer 265.00 34.00 299.00
Sampler 265.00 34.00 299.00
Dump Spotter 265.00 34.00 299.00
Fuel and Lube

Serviceman 281.40 34.00 315.40
Powder Monkey 288.30 34.00 322.30
Machine Drill

Operator 294.90 34.00 328.90
Dump Truck

Operator 317.80 34.00 351.80
Operators of

Bulldozers,
Front-end
loaders, or
tractors with or
without power
operated
attachments—

Up to 35 b.h.p. 288.40 34.00 322.40
Over 35 b.h.p.
up to 70 b.h.p. 298.00 34.00 332.00
Over 70 b.h.p.
up to 130 b.h.p. 302.80 34.00 336.80
Over 130 b.h.p.
up to 250 b.h.p. 309.40 34.00 343.40
Over 250 b.h.p.
up to 400 b.h.p. 316.90 34.00 350.90
Over 400 b.h.p. 324.70 34.00 358.70

Grader driver—
Up to 100 b.h.p. 319.90 34.00 353.90
Over 100 b.h.p. 323.60 34.00 357.60

(c) Surface sections—
General Hand 254.10 34.00 288.10
Utility Man

Grade 1 260.70 34.00 294.70
Utility Man

Grade 2 265.00 34.00 299.00
Utility Man

Grade 3 272.10 34.00 306.10
Storeman 273.50 34.00 307.50
Sawyer and

Benchman 277.40 34.00 311.40
Overhead Crane

Driver 277.40 34.00 311.40
Sanitary Man 277.40 34.00 311.40
Ambulance/First

Aid Attendant 281.40 34.00 315.40
Nursery Hand 281.40 34.00 315.40
Storeman

(WMC—Main
Store) 282.00 34.00 316.00

Tool Sharpener 282.40 34.00 316.40
Rigger and Splicer 291.40 34.00 325.40
Linotex Operator/

Belt Repairer 296.50 34.00 330.50
Diamond Driller 299.20 34.00 333.20
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Base Arbitrated Total
Rate Safety Net Rate

Adjustments
$ $ $

(d) Ore Treatment Mill Section—
Ore Treatment
Plant Operator—
Grade 1—ie an
O.T.O. having less
than three months
experience on the
process 265.30 34.00 299.30
Ore Treatment
Plant Operator—
Grade 2—ie an
O.T.O. having
more than
three months
experience 280.70 34.00 314.70
Spray Dryer
Control Room
Operator after
three months
control room
experience— 301.30 34.00 335.30
No. 2 Crushing
Plant Control
Room Operator
after three months
control room
experience— 307.40 34.00 341.40
Agnew Mining Co.
Pty Ltd Concentrator
Operator—Grade
1—less than four
months
experience— 273.80 34.00 307.80
Concentrator
Operator—
Grade 2—Not
less than three
months
experience— 285.10 34.00 319.10
Concentrator
Operator Grade 3
Not less than eight
months service and
proficient to operate
all of the process
plant and mechanical
equipment— 301.50 34.00 335.50

(e) Laboratory Section—
Sampler Preparer—
(i) with less than

three months
experience 265.30 34.00 299.30

(ii) with more than
three months
experience 278.10 34.00 312.10

Laboratory Assistant—
(i) with less than

three months
experience 276.70 34.00 310.70

(ii) with more than
three months
experience 286.00 34.00 320.00

 (f) Mechanical Equipment Section—
Driver of Motor Vehicle—
(i) Not exceeding

25 cwt
capacity 302.50 34.00 336.50

(ii) Exceeding 25
cwt capacity
but not
exceeding 3 tons
capacity 306.90 34.00 340.90

Base Arbitrated Total
Rate Safety Net Rate

Adjustments
$ $ $

(iii) Exceeding 3 tons
capacity but not
exceeding 6 tons
capacity 310.90 34.00 344.90

(iv) 6 tons and over
but under 7
tons 311.70 34.00 345.70

(v) 7 tons and over
but under 8
tons 313.30 34.00 347.30

(vi) 8 tons and over
but under 9
tons 313.30 34.00 347.90

(vii) 9 tons and over
but under 10
tons 314.30 34.00 348.30

(viii) 10 tons and
over but under
11 tons 315.50 34.00 349.50

(ix) 11 tons and
over but under
12 tons 316.40 34.00 350.40

(x) 12 tons and over
but under 13
tons 317.10 34.00 351.10

Driver of articulated
Vehicle more than 11
tons and up to 12
tons 320.60 34.00 354.60
Unlicensed Dump
Truck Operator 317.20 34.00 351.20
Fork Lift Driver—
(i) Under 10,000

lbs capacity 310.90 34.00 344.90
(ii) Over 10,000

lbs capacity 333.10 34.00 367.10

Operators of
bulldozers, Front-end
loaders, or tractors
with or without
power operated
attachments—

Up to 35 b.h.p. 288.40 34.00 322.40
35 b.h.p. up
to 70 b.h.p. 298.00 34.00 332.00
70 b.h.p. up
to 130 b.h.p. 302.80 34.00 336.80
130 b.h.p. up
to 250 b.h.p. 309.30 34.00 343.30
250 b.h.p. up
to 400 b.h.p. 316.60 34.00 350.60
Over 400 b.h.p. 323.90 34.00 357.90

Grader Driver—
(i) Up to 100

b.h.p. 319.40 34.00 353.40
(ii) Over 100

b.h.p. 323.10 34.00 357.10

(g) Mess Personnel—
Head Cook 314.90 34.00 348.90
Cook 301.80 34.00 335.80
Cook’s Offsider 278.10 34.00 312.10
Mess Attendant 254.40 34.00 288.40

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision, the March 1996 State Wage Decision
and the August 1996 State Wage Decision. The first, second
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and third $8.00 per week arbitrated safety net adjustments may
be offset to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements or consent
awards or award variations to give effect to enterprise
agreements, insofar as that wage increase or part of it has not
previously been used to offset arbitrated safety net adjustment.
Increases made under previous State Wage Case Principals or
under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to
offset arbitrated safety net adjustments.

Furthermore, the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after the 14th day of
November 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 991 whose wages and conditions are
regulated by this Award and which are above the wage rates
prescribed in it, provided that the above award payments
include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise
agreement.

Increases made under State Wage Case Principles prior to
November 1997, except the resulting from enterprise
agreements, are not to be used to offset this arbitrated safety
net adjustment of $10.00 per week.

(2) Leading Hands.
In addition to the appropriate rate prescribed in part (1) of this

Schedule, a leading hand shall be paid the following in excess of
the highest rate applicable to the work being carried out—

$
(a) If placed in charge of not less than

three and not more than ten other
employee. 13.50

(b) If placed in charge of more than ten
and not more than twenty other
employees 20.40

(c) If placed in charge of more than
twenty other employees 26.40

2. Schedule 4.—Wages—Kambalda Nickel Operations:
Delete this Schedule and insert in lieu thereof the following—

SCHEDULE 4—WAGES—KAMBALDA NICKEL
OPERATIONS

In lieu of part (1) and (2) of Schedule 1—Wages, surface
employees at the Kambalda Nickel Operations shall be paid
the following—

(1) Classification Base Arbitrated Total
Rate Safety Net Rate

Adjustments
$ $ $

General Hand 290.70 34.00 324.70
Level One includes the
following— 302.70 34.00 336.70

MPE 1,
Laboratory Assistant 1
and Storeperson 1

Level Two includes the
following— 321.40 34.00 355.40

MPE 2,
Laboratory Assistant 2,
Storeperson 2

Level Three includes the
following— 324.20 34.00 358.20

Process Operator 2
Level Four includes the
following— 329.90 34.00 363.90

MPE 3,
Laboratory Assistant 3,
Storeperson 3

Level Five includes the
following— 336.80 34.00 370.80

Process Operator 3
Level Six includes the
following— 346.20 34.00 380.20

MPE 4, Laboratory
Assistant 4

 Classification Base Arbitrated Total
Rate Safety Net Rate

Adjustments
$ $ $

Level Seven includes the
following— 349.10 34.00 383.10

Diamond Driller
Level Eight includes the
following— 357.70 34.00 391.70

Process Operator 4
Level Nine includes the
following— 364.10 34.00 398.10

Process Operator 5

(2) Mechanical Equipment Section
Driver of Motor Vehicle not
exceeding 25 cwt capacity 347.50 34.00 381.50
Exceeding 25 cwt capacity
but not exceeding 3 tons
capacity 352.20 34.00 386.20
Exceeding 3 tons capacity
under 6 tons capacity 356.30 34.00 390.30
6 tons capacity up to 7 tons 357.20 34.00 391.20
7 tons capacity up to 8 tons 358.90 34.00 392.90
8 tons capacity up to 13 tons 363.00 34.00 397.00
Driver of articulated vehicle
more than 11 tons up to
12 tons 366.70 34.00 400.70
Unlicensed Dump Truck
Operator 363.20 34.00 397.20
Fork Lift Driver—

Under 10,000 lbs.
capacity 356.30 34.00 390.30
Over 10,000 lbs capacity 380.00 34.00 414.00

Operator of Bulldozers,
Front end loaders, Road
Sweepers or tractors with or
without power operated
attachments—

Up to 35 b.h.p. 332.40 34.00 366.40
35 b.h.p. up to 70 b.h.p. 342.50 34.00 376.50
70 b.h.p. up to 140 b.h.p. 347.80 34.00 381.80
140 b.h.p. up to 250 b.h.p. 354.70 34.00 388.70
250 b.h.p. up to 400 b.h.p. 362.50 34.00 396.50
Over 400 b.h.p. 370.30 34.00 404.30

Grader Driver—
Up to 100 b.h.p. 365.50 34.00 399.50
Over 100 b.h.p. 369.40 34.00 403.40

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principal pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision, the March 1996 State Wage decision
and the August 1996 State Wage Decision. The first, second
and third $8.00 per week arbitrated safety net adjustments may
be offset to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements of consent
awards or award variations to give effect to enterprise
agreements, insofar as that wage increase or part of it has not
previously been used to offset an arbitrated safety net
adjustment. Increases made under previous State Wage Case
Principals or under the current Statement of Principles, except
those resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from
beginning of the first pay period on or after 14th day of
November 1997.

The arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are
regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments
included wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise
agreement.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.1384

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise
agreements, are not to be used to offset this arbitrated safety
net adjustment of $10.00 per week.

(3) Leading Hands
In addition to appropriate margin prescribed in part (1) of

this Schedule, a Leading Hand shall be paid the following in
excess of the highest margin applicable to the work being
carried out—

  $
(a) If placed in charge of not less than three

and not more than ten other employees 14.30
(b) If placed in charge of more than ten and

not more than twenty other employees 22.00
(c) If placed in charge of more than twenty

other employees 28.70
3. Schedule 5.—Wages—Windarra Nickel Project: Delete

this Schedule and insert in lieu thereof the following—
SCHEDULE 5—WAGES—WINDARRA NICKEL

PROJECT
In lieu of part (1) and (2) of Schedule 1—Wages, workers in

the Mill section and Laboratory of the Windarra Nickel Project
shall be paid the following—

(1) Classification Base Arbitrated Total
Rate Safety Net Rate

Adjustments
$ $ $

Mill Section
Ore Treatment Operator One 292.40 34.00 326.40
Ore Treatment Operator Two 313.40 34.00 347.40
Ore Treatment Operator Three 319.00 34.00 353.00
Ore Treatment Operator Four 345.80 34.00 379.80
Ore Treatment Operator Five 364.10 34.00 398.10

Laboratory
Laboratory Assistant Grade 1 292.40 34.00 326.40
Laboratory Assistant Grade 2 310.70 34.00 344.70
Laboratory Assistant Grade 3 318.80 34.00 352.80
Laboratory Assistant Grade 4 339.60 34.00 373.60
Laboratory Assistant Grade 5 364.10 34.00 398.10

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principal pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision, the March 1996 State Wage decision
and the August 1996 State Wage Decision. The first, second
and third $8.00 per week arbitrated safety net adjustments may
be offset to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements of consent
awards or award variations to give effect to enterprise
agreements, insofar as that wage increase or part of it has not
previously been used to offset an arbitrated safety net
adjustment. Increases made under previous State Wage Case
Principals or under the current Statement of Principles, except
those resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from
beginning of the first pay period on or after 14th day of
November 1997.

The arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are
regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments
included wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise
agreement.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise
agreements, are not to be used to offset this arbitrated safety
net adjustment of $10.00 per week.

(2) Leading Hands
In addition to the appropriate rate prescribed in part (1) of

this Schedule a Leading Hand shall be paid the following in
excess of the highest rate applicable to the work being carried
out.

  $
(i) If placed in charge of not less

than three and not more than ten other
employees 14.30

(ii) If placed in charge of more than ten
and not more than twenty other employees 21.60

(iii) If placed in charge of more than twenty
other employees 28.00

NICKEL REFINING AWARD, 1971.
No. 6 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

WMC Resources Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. 65 of 1998.

Nickel Refining Award, 1971.

No. 6 of 1971.

10 March 1998.
Order.

HAVING heard Mr R. Gifford on behalf of the applicant and
Mr M. Lourey on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Nickel Refining Award, 1971 be varied in
accordance with the following Schedule and that such
variation shall have effect commencing on and from the
6th day of March 1998.

(Sgd.) A. R.BEECH,
[L.S.] Commissioner.

Schedule.
Clause 28.—Wages: Delete this clause and insert in lieu

thereof the following—
28.—WAGES

The minimum rates of wages per week payable under the
provisions of this award shall be as follows—

(1) Adult Arbitrated
Base Safety Total
Rate Net Rate

Adjustments
$ $ $

Process Operator Grade 1 306.80 34.00 340.80
Process Operator Grade 1 330.50 34.00 364.50
Process Operator Grade 2 339.50 34.00 373.50
Process Operator Grade 3 357.30 34.00 391.30
Process Operator Grade 4 370.80 34.00 404.80
Process Operator Grade 5 386.20 34.00 420.20
Storeperson 332.60 34.00 366.60
Multi-skilled Process

Operator Grade 1 363.50 34.00 397.50
Multi-skilled Process

Operator Grade 2 372.50 34.00 406.50
Multi-skilled Process

Operator Grade 3 390.30 34.00 424.30
Multi-skilled Process

Operator Grade 4 403.80 34.00 437.80
Multi-skilled Process

Operator Grade 5 419.20 34.00 453.20

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 138578 W.A.I.G.

the December 1993 State Wage Decision, the December 1994
State Wage Decision and the August 1996 State Wage Decision.
The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage increase
payable since 1 November 1991 pursuant to enterprise
agreements or consent awards or award variations to give effect
to enterprise agreements, insofar as the wage increase or part
of it has not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not
to be used to offset arbitrated safety net adjustments.

Furthermore, the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after the 14th day of
November 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 991 whose wages and conditions are
regulated by this Award and which are above the wage rates
prescribed in it, provided that the above award payments
include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise
agreement.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise
agreements, are not to be used to offset this arbitrated safety
net adjustment of $10.00 per week.

(2) Male Junior Workers (percent rate for Plant Operators
Grade 1 classification per week)

Under 17 years of age 55%
Between 17 and 18 years of age 65%
Between 18 and 19 years of age 80%
At 19 years of age appropriate adult

classification rate

(3) Casual Workers shall be paid fifteen per cent (15%) in
addition to the rates prescribed in this clause.

(4) Structural Efficiency—
(a) Arising out of the decision on 7 August 1989 in the

National Wage Case (Print H9100) and the State
Wage Case on 8 September 1989 and in considera-
tion of the wage increases resulting from the first
structural efficiency adjustment operative on and
from 1989, employees are to perform a wider range
of duties, including work which is incidental or pe-
ripheral to their main tasks or functions.

(b) The parties to this award are committed to imple-
menting the new wage and classification structure.
In making this commitment, the parties—

(i) will co-operate in the transition from the ex-
isting classification structure to the proposed
new structure to ensure that the transition takes
place in an orderly manner without creating
false expectations or disputation;

(ii) accept that any reclassification to a higher level
shall be contingent upon such additional work
being available and required to be performed
by the employer.

(iii) are committed to modernising the terms of the
award and to addressing the issues associated
with training in an endeavour to finalise these
matters by April 1990.

NICKEL SMELTING (WESTERN MINING
CORPORATION LIMITED) AWARD, 1972.

No. 18 of 1972.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

WMC Resources Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. 64 of 1998.

Nickel Smelting (Western Mining Corporation Limited)
Award, 1972.

No. 18 of 1972.

10 March 1998.
Order.

HAVING heard Mr R. Gifford on behalf of the applicant and
Mr M. Lourey on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Nickel Smelting (Western Mining Corpora-
tion Limited) Award, 1972 be varied in accordance with
the following Schedule and that such variation shall have
effect commencing on and from the 6th day of March
1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
Schedule 1—Wages: Delete this Schedule and insert in lieu

thereof the following—

SCHEDULE 1—WAGES
The minimum rates of wages per week payable under the
provisions of this Award shall be as follows—

Arbitrated
Base Safety Total
Rate Net Rate

Adjustments
$ $ $

(1) Process Operator Grade 1 306.80 34.00 340.80
Process Operator Grade 2 320.50 34.00 354.50
Process Operator Grade 3 333.10 34.00 367.10
Process Operator Grade 4 343.40 34.00 377.40
Process Operator Grade 5 357.90 34.00 391.90
Process Operator Grade 6 379.20 34.00 413.20

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision, the March 1996 State Wage Decision
and the August 1996 State Wage Decision. The first, second
and third $8.00 per week arbitrated safety net adjustments may
be offset to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements or consent
awards or award variations to give effect to enterprise
agreements, insofar as that wage increase or part of it has not
previously been used to offset arbitrated safety net adjustment.
Increases made under previous State Wage Case Principals or
under the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be used to offset
arbitrated safety net adjustments.

Furthermore, the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after the 14th day of
November 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
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since 1 November 1991 whose wages and conditions are
regulated by this Award and which are above the wage rates
prescribed in it, provided that the above award payments
include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise
agreement.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise
agreements, are not to be used to offset this arbitrated safety
net adjustment of $10.00 per week.

(2) Leading Hands—
In addition to the appropriate rate prescribed in subclause
(1) of this Schedule, a Leading Hand shall be paid the
following in excess of the highest rate applicable to the
work being carried out.

  $
(a) if placed in charge of not less than

3 and not more than 10 other employees 14.30
(b) if placed in charge of more than 10

and not more than 20 other employees 21.60
(c) if placed in charge of more than 20

other employees 28.10

AWARDS/AGREEMENTS—
Interpretation of—

BUILDING TRADES (CONSTRUCTION) AWARD
1987.

No. R14 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Adsigns Pty Ltd and Others.

No. 2081 of 1997.

COMMISSIONER P E SCOTT.

 20 March 1998.
Order.

WHEREAS this is an application filed on the 11th day of
November for the interpretation of an award; and

WHEREAS by letter dated the 16th day of March 1998 the
Applicant sought leave to withdraw the application; and

WHEREAS the Respondent has no objection to the
application being withdrawn;

NOWTHEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

That the application be and is withdrawn by leave.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

SIR CHARLES GAIRDNER HOSPITAL
ENGINEERING AND BUILDING SERVICES

WORKSHOPS ENTERPRISE AGREEMENT 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Metropolitan Health Service Board-Sir Charles Gairdner
Hospital

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union Of Workers -Western Australia.

No. 2096 of 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

17 March 1998.
Order.

THIS matter was called on the Commission’s Own Motion
for Mention on 17 March, 1998 pursuant to Regulation 76,
sub-regulation (3) of the Industrial Relations Act, 1979;

AND WHEREAS notification of these proceedings were sent
to the parties in accordance with the Regulations of the
Industrial Relations Act, 1979;

AND WHEREAS there was no appearance on behalf of
either party;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT this matter is dismissed pursuant to Section
27(1)(a) of the Act for want of prosecution.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

CANCELLATION OF AWARDS/
AGREEMENTS/

RESPONDENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

s.47

Deletion of Respondents.
No. 76 of 1980, Part 127.

Club Workers’ Award, 1976 No. 12 of 1976.
16 February 1998.

Order.
WHEREAS this matter has arisen pursuant to section 47 of the
Industrial Relations Act, 1979 as amended whereby pursuant to
its provisions the Registrar has caused an investigation to be
conducted and reported thereupon to the Commission; and

WHEREAS having considered the report and associated
documents to the effect that a named respondent to a particu-
lar award should be struck out; and

WHEREAS being satisfied that the legislative requirements
have been complied with, and there being no person or entity
seeking to be heard on the matter;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred by section 47 the Industrial Relations Act,
1979 as amended, do hereby order —

THAT with effect on and from the 9th day of February
1998 the following shall be struck out from the Schedule
of Respondents to the Club Workers’ Award, 1976 No.
12 of 1976 —

Buffalo Club (Westralian) Inc., 6 Grosvenor Road,
Mount Lawley 6050

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 138778 W.A.I.G.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents
No. 76 of 1980, Part 167.

Enrolled Nurses and Nursing Assistants (Private) Award
No. 8 of 1978.

CHIEF COMMISSIONER W. S. COLEMAN.
6 March, 1998.

Order.
HAVING read and considered the documents relating to this
matter there being no party desiring to be heard in opposition
thereto, and upon being satisfied that the requirements of the
abovementioned Act have been complied with, I, the under-
signed, Chief Commissioner of the Western Australian
Industrial Relations Commission, acting on my own motion
in pursuance of the powers contained in Section 47 of the
abovementioned Act, do hereby Order and declare—

THAT from the date of this order the following em-
ployer be struck out of the Schedule of Respondents to
the Enrolled Nurses and Nursing Assistants (Private)
Award No. 8 of 1978 namely—

Oats Street Hospital
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Cancellation of Award.

No. 686 of 1977, Part 167.

Glassfibre Reinforced Cement Award
No. 24 of 1984.

CHIEF COMMISSIONER W.S. COLEMAN.

5 March, 1998.

Order.
WHEREAS the Commission, being of the opinion that there
was no employee to whom the following award applies, did
give notice on the 28 day of January, 1998 of an intention to
make an Order cancelling such award;

AND WHEREAS at the 27 day of February, 1998 there were
no objections to the making of such an Order;

NOW THEREFORE, I, the undersigned Chief Commis-
sioner of the Western Australian Industrial Relations
Commission, pursuant to the powers conferred by the said Act,
do hereby order that the following award be cancelled.

Glassfibre Reinforced Cement Award No. 24 of 1984
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents.

No. 76 of 1980, Part 125.

Hotel and Tavern Workers’ Award, 1978
No. R 31 of 1977.

16 February 1998.

Order.
WHEREAS this matter has arisen pursuant to section 47 of the
Industrial Relations Act, 1979 as amended whereby pursuant to
its provisions the Registrar has caused an investigation to be
conducted and reported thereupon to the Commission; and

WHEREAS having considered the report and associated
documents to the effect that a named respondent to a particu-
lar award should be struck out; and

WHEREAS being satisfied that the legislative requirements
have been complied with, and there being no person or entity
seeking to be heard on the matter;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred by section 47 the Industrial Relations Act,
1979 as amended, do hereby order —

THAT with effect on and from the 9th day of February
1998 the following shall be struck out from the Schedule
of Respondents to the the Hotel and Tavern Workers’
Award, 1978 No. R 31 of 1977 —

Imperial Hotel, Wellington Street, Perth 6000
(Sgd.) S.A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents.

No. 76 of 1980, Part 126.

Manufacturing Chemists Award 1976
No. R 3 of 1976.

16 February 1998.

Order.
WHEREAS this matter has arisen pursuant to section 47 of
the Industrial Relations Act, 1979 as amended whereby pur-
suant to its provisions the Registrar has caused an investigation
to be conducted and reported thereupon to the Commission;
and

WHEREAS having considered the report and associated
documents to the effect that a named respondent to a particu-
lar award should be struck out; and

WHEREAS being satisfied that the legislative requirements
have been complied with, and there being no person or entity
seeking to be heard on the matter;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred by section 47 the Industrial Relations Act,
1979 as amended, do hereby order —

THAT with effect on and from the 9th day of February
1998 the following shall be struck out from the Schedule
of Respondents to Manufacturing Chemists Award 1976,
No. R 3 of 1976 —

Bush Boake Allen Australia Ltd, 1329 Hay Street,
Perth 6000

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents.

No. 76 of 1980, Part 94.

Materials Testing Employees’ Award 1984
No. A 5 of 1982.

16 February 1998.

Order.
WHEREAS this matter has arisen pursuant to section 47 of
the Industrial Relations Act, 1979 as amended whereby pur-
suant to its provisions the Registrar has caused an investigation
to be conducted and reported thereupon to the Commission;
and

WHEREAS having considered the report and associated
documents to the effect that a named respondent to a particu-
lar award should be struck out; and

WHEREAS being satisfied that the legislative requirements
have been complied with, and there being no person or entity
seeking to be heard on the matter;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred by section 47 the Industrial Relations Act,
1979 as amended, do hereby order —

THAT with effect on and from the 9th day of February
1998 the following shall be struck out from the Schedule
of Respondents to the Materials Testing Employees’
Award 1984 No. A 5 of 1982 —

Ultrasound Technical Services Pty Ltd, 65 Kingsmill
Street, Port Hedland
Layton and Associates, 196 Adelaide Terrace, Perth

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents
No. 76 of 1980, Part 123.

Motel, Hostel, Service Flats and Boarding House Workers’
Award 1976.

No. 29 of 1974.
16 February 1998.

Order.
WHEREAS this matter has arisen pursuant to section 47 of the
Industrial Relations Act, 1979 as amended whereby pursuant to
its provisions the Registrar has caused an investigation to be
conducted and reported thereupon to the Commission; and

WHEREAS having considered the report and associated
documents to the effect that a named respondent to a particu-
lar award should be struck out; and

WHEREAS being satisfied that the legislative requirements
have been complied with, and there being no person or entity
seeking to be heard on the matter;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred by section 47 the Industrial Relations Act,
1979 as amended, do hereby order —

THAT with effect on and from the 9th day of February
1998 the following shall be struck out from the Schedule
of Respondents to the the Motel, Hostel, Service Flats
and Boarding House Workers’ Award 1976 No. 29 of
1974 —

Haywin House Residential, 14 Irwin Street, Perth
6000

Koala Motor Lodge, 130 Mounts Bay Road, Perth
600
Limbless Soldiers’ Association of W.A. Inc, 79
Collins Street, West Perth 6005
St Clair Hostel, 57A Bay View Terrace, Claremont
6010
Sunnyside Boarding House, 696 Beaufort Street,
Mount Lawley 6050
Westhaven House, Eric Street, Cottesloe 6011

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents.

No. 76 of 1980, Part 122.

Restaurant, Tearoom and Catering Workers’ Award 1979
No. R 48 of 1978.

16 February 1998.

Order.
WHEREAS this matter has arisen pursuant to section 47 of
the Industrial Relations Act, 1979 as amended whereby pur-
suant to its provisions the Registrar has caused an investigation
to be conducted and reported thereupon to the Commission;
and

WHEREAS having considered the report and associated
documents to the effect that a named respondent to a particu-
lar award should be struck out; and

WHEREAS being satisfied that the legislative requirements
have been complied with, and there being no person or entity
seeking to be heard on the matter;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred by section 47 the Industrial Relations Act,
1979 as amended, do hereby order —

THAT with effect on and from the 9th day of February
1998 the following shall be struck out from the Schedule
of Respondents to the Restaurant, Tearoom and Catering
Workers’ Award 1979 No. R 48 of 1978 —

Australian Paper Manufacturers, 16 Stirling High-
way, Nedlands 6009
Beehive Tearooms, 44 Forest Place, Perth 6000
El Sombrero Restaurant, Hacket Drive, Crawley
6009
Eric’s Coffee Lounge, Shop 4, South Hedland Shop-
ping Centre, South Hedland 6722
In-Flight Catering Service, Rowan Street, Derby
6728
Pancake Man, 88 Broadway, Nedlands 6009
Rottnest Passenger Service Pty Ltd, No. 5 Berth,
Barrack Street Jetty, Perth 6000

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.
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CANCELLATION OF ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

A. Goninan & Co. Limited (WA Division)

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Another.
No. 2347 of 1997.

27 March 1998.
Order.

HAVING heard Ms J.L. Dowling on behalf of the Applicant
and Mr D.G. Hicks as agent for The Automotive, Food, Met-
als, Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch; and Mr J.D. Fiala and
Mr C.F. Young as agents for the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch, in conference this day and the parties having
reached agreement in respect of the matter, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, by consent hereby orders—

THAT the application be and is hereby withdrawn by
leave.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

INDUSTRIAL MAGISTRATE—
Complaints before—

IN THE INDUSTRIAL MAGISTRATES’ COURT

HELD AT PERTH
WESTERN AUSTRALIA

Complaint No. 267 & 268 of 1997

Date Heard: 11 & 12 March 1998

Date Decision Delivered: 6 April, 1998

BEFORE: P.G. THOBAVEN S.M.

BETWEEN —

TRENT ALEXANDER WALKER

Complainant

and

BOAT TORQUE CRUISES PTY LTD

and

RUSSELL WILSON.

Defendants.
APPEARANCES—
Ms Crighton-Browne appeared for the Complainant.
Ms Mackey appeared for the Defendant. Boat Torque Cruises
Mr Wilson in person.

Reasons for Decision.
The history of this case is that several years ago the em-

ployees of Boat Torque Cruises P/L decided to go into work
place agreements and commenced to prepare them. The
situation was that by about the middle of last year the com-
plainant Trent Walker was the only one in the boat crew
who had not signed such an agreement. This meant that
Boat Torque had to readjust the working arrangements for
Trent Walker who was still on an award. If the complain-
ant had worked the same hours as the other crew, the final
pay would have been different.

When the discussions first started Trent Walker was a junior
and his parents had attended meetings to oversee the interest
of their son. Another junior Mikkali Papas was also involved
in these meetings.

The complainant says that Boat Torque, through its employee
Russell Wilson, who is also charged, breached section 68 of
the Work Place Agreement Act by—

1. Attempting to persuade the complainant, by threat,
or intimidation to enter into a work place agreement.
The particulars say the offence was committed when
Mr Wilson said that unless the complainant signed a
work place agreement, the complainant would be
transferred to a position of luggage handler, being a
position of lower pay.

2. Attempting to persuade the complainant by threat or
intimidation to enter a work place agreement, and
the offence was committed when Mr Wilson said that
if the complainant contacted his union within the next
24 hours to discuss the signing of the agreement the
defendant would terminate the complainant’s em-
ployment.

3. Intimidated the complainant because the complain-
ant was not a party to the work place agreement, and
the offence was committed when the defendant indi-
cated that the defendant would take action against
the complainant to harm the complainant’s future
employment prospects, because the complainant was
not a party to a work place agreement.

The complainant bought evidence of the history of the mat-
ter, the actual discussions between Walker and Wilson on 31/
8/97 and a subsequent meeting on 31.8.97 at night, and the
events of 1 & 2/9/97.

As to the evidence of events prior to 31/8/97 it was lead to
show the full history of the matter to show a propensity of the
defendant Wilson to act in this manner, and to show the de-
fendants (Wilson and Boat Torque) had a reason for wanting
to do that which is complained of by Walker.

The two principal witnesses are Mr Walker and Mr Wilson.
There were no other persons present at the time of the discus-
sion. The complainant says the discussion was in part on the
jetty at Hillarys and in part on the vessel. The defendant Walker
agreed there had been a discussion but that it was not in the
terms outlined by the complainant. There being no other wit-
nesses to the conversation I will have to consider 1) the 2
versions of the conversation to determine if with that there is a
credibility factor. 2) The other surrounding material to deter-
mine if there was anything to indicate the course the
Complainant or Defendant may have taken on the day. 3) The
matter of similar prior actions.

There is a nothing.in the material which indicates that after
31/8/97, Mr Wilson said anything that would confirm or deny
either side’s story of what happened after 31/8/97. AM.

As to the matter of similar prior actions Mr Berry was called
by the Prosecution. What he had to say was challenged by the
Defence, as to its accuracy and also whether it should be ad-
mitted in any event. I allowed the evidence to be given and I
have to decide how it should be dealt with. He was not sure
but he thought the conversation.was in Winter 1997. On that
occasion Mr Wilson had told this witness to tell another em-
ployee Mr. Harrison.words to the effect that Harrison was to
be put off the roster because he had not signed his Workplace
agreement and he was sitting up in front at the union meeting.

This evidence was allowed in because of the nature of the
subject i.e being negotiations in respect to work place agree-
ments.

The Defendant was not represented and did not volunteer
any evidence to counter that evidence. I cannot draw a conclu-
sion detrimental to the Defendant because it was not addressed
by him personally. I do not know if that was deliberate or an
oversight on his part because he was unrepresented. He did
however have a seemingly friendly practitioner who cross
examined on behalf of the other Defendant Boat Torque and
that point was not raised. Counsel for the complainant who
sought to have the evidence admitted did not cross examine
Mr. Wilson on that point.Under the circumstances I shall not
use that evidence. I do not propose to rule on how I would deal
with it if admitted for the same reason.
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As mentioned there was an outstanding work place agree-
ment, from the employer’s point of view for this employee.
Mr. Wilson had approached the complainant a number of times
to have it signed but the complainant was waiting to go to the
union and have it sorted out and be represented by his parents.
This was well known to Mr. Wilson.

On 30/8/97 Wilson telephone Walker and asked him to come
in. The reason Walker says he telephoned him then was because
he was working in any event. The complainant said he would
not go in then but in the morning, and so that was agreed to.

Next morning Walker went in about 8.30 and was not prop-
erly dressed. It appears, that from the minute he came on board
Wilson was onto him. All that has been raised as to the incor-
rect attire is a false trail because other witnesses have generally
agreed that persons may turn up not properly dressed but then
get properly dressed, and that seems reasonable. There was
apparently a very short time lapse from when Walker got there
until when Wilson spoke to him that walker did not have time
to correct his clothing.

Whilst on the question of appearance there is the letter of
May 15, 1997 Exhibit “C”.The letter is written in general terms
and neither side canvassed its contents. On a reading of it, the
letter seemed to be one of a general complaint about the vessel
and the appearance of the crew. What proportion of the fail-
ures were attributable to this employee is unknown, nor is it
known if other employees were similarly chastised. What it
does show however, is the course of conduct by Wilson. He
has established the warning with the threat of the unknown if
there is a subsequent one.The appearance of 31/8/97 estab-
lished the grounds on the part of Wilson for a second warning
and whatever consequences that might bring.

When the complainant went to work on the Sunday morn-
ing the Defendant Wilson asked to speak to Walker, and it is
that conversation that it revolves around.Walker says that when
he went to work he noticed an extra crew member was there
and Wilson said he knew why there was an extra crew and
said to Walker to come with him and went off the vessel.

When they stopped walking and found a place Wilson said -
”what do you know about unions” to which the complainant
said “I don’t know a lot.” Wilson said “why have you not signed
a work place agreement as you have had all the time in the
world to do so. I want you to go home, consult your parents
and want the signed Workplace Agreement within 3 hours: if
the Workplace Agreement is not signed do luggage handling”.

Further he said ”this conversation does not exist. If you go
to Court, my word against yours.” Walker was then told to
follow Wilson & they went back onto the vessel and Wilson
said to the skipper -”Trent will be put off the boat as his hair is
too long and has not got on the correct jacket.”

Again Walker was told to follow Wilson and this time they
went off the boat and Wilson said—Unlike the Mikkali Papas
case I am covering my tracks this time, I have enough warn-
ings to sack you. If this goes to court, I will make sure everyone
hears about it and you will not get a job on the West Coast
except for a few cruise boats down south.

Further “you don’t sign go to Barrack St Jetty or if sign then
back at Hillarys.”

The effect of the foreshadowed consequences of not signing
were that Walker would earn less pay, he would not get his sea
time and would not work on the weekends (which was differ-
ent to those on the Workplace Agreement).

The conversation between the 2 took about 10 minutes, and
on the day Wilson said about his hair (which had been cut
about 2 weeks before) uniform and shoes

According to Christopher Berry who had dealings with Boat
Torque over a reasonable period, he does not know of any-
body losing their job at Boat Torque over the uniform.

Russell Wilson says on 30/6/97 he rang Trent Walker to make
the arrangement to meet him. He said he wanted to met him
and discuss a few issues. He could not say if he mentioned
Workplace Agreements.

It was arranged he would meet Walker the next day and did
so, and he asked Walker to come off the boat which he did.
The course of the conversation was that Wilson asked what
Walker knew of the Seamen’s Union as it currently stood and
what involvement he had with the union.

Walker replied he had not been discussing the matter with
them and why.

Wilson asked why he was not involved in the work place
agreement as he was the only odd man out. Walker replied, he
still had to make up his mind—had to see the Seamen’s Union
and still looking at his options.Wilson suggested he see his
parents There was general discussion if he has to continue in
the Seamens Union or Maritime Union and would have to
work something out.

Further he was at present working at Hillarys which were
long days (and higher wages on the award) and it may be a
case of repositioning him, and time would be shorter and roles
from time to time may include luggage work, and maintenance
work.

The conversation took 10 minutes.
When the conversation was finished they went back onto

the vessel , Wilson said he was taking Walker off the boat
because he didn’t think his appearance and dress standard were
met up to an acceptable standard and he left.

As to other employment—he said that all tourist boats on
the coast were non union except Esperance.

As to the presence of the extra deck hand he says sometimes
there is a mix up in the rosters.

The reason he went off the vessel to speak to Walker was he
didn’t want the other crew to hear as it was a private matter in
respect to the Workplace Agreement.

He says he did not ask Walker to return a signed agreement
to him. The result was that if there was no Workplace agree-
ment he would probably not fit into the Hillarys run, otherwise
go onto maintenance when the vessel was out of the water.

He denies saying the conversation never took place and that
he would be a luggage handler for the rest of the time he would
be there.

As to the dress, he says he has taken people off before be-
cause of dress. On that day he told Wilson he was suspended.

He denied making a statement to the effect of not telling the
union within 24 hours, nor mentioned the Mikkali Papas case,
nor that he would not get a job on a vessel but he did say that
Esperance had union Boats.

As to the future he didn’t know that he said if the Workplace
Agreement was signed today he would be back on the boat the
next day, nor did he recollect saying work at Barrack St as a
jetty hand.

As to the message on the pay slips concerning the
Workplace.Agreement. he was not the person who organized it.

In cross examination he said that on 31/8/97 Walker was not
visibly upset.

Kevin Cleggett was the Skipper on 31/8/97 and he confirms
that Wilson came on board and took Walker off, and came
back and said Walker was not to work on the boat until further
notice, because of dress, haircut and attitude. He had heard of
people being reprimanded but not being taken off a boat. When
Walker came back onto the vessel he was not happy and there
was something wrong. As to clothing he said that if anybody
is not wearing the proper clothing it is taken off before the
passengers start boarding.

As to the Rosters he says they are done 10 days in advance
and immediately there are changes.

Russell Wilson had told him there was trouble with Trent
Walker and to roster an extra person. Wilson had said there
was a problem with Trent Walker and to to cover him for 3
days.

As to the uniform there are verbal warnings and if it continues
the person is reprimanded and sent home. He did not know of
anybody being taken off being a deck hand and put on bicycles.

Wilson had said not to roster Walker on the weekends, as it
is cheaper, and that was for about the last 6 months.

I will now draw my conclusions.
There is no doubt that Walker was upset when he came back

from the meeting. The purpose of the meeting was the
Workplace Agreement. The question of clothing was a handy
position for Russell Wilson to be in and I make a finding he
used that on the day and presented it as a pretext for sending
Walker home. This is reinforced by Cleggett’s evidence as to
the direction as to rostering (why the extra crew man was there)
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The incident in respect to the clothing was not one that re-
quired the course taken by Wilson, as he states, to send Walker
home. Further Walker’s position never was that he was sent
home because of that. Even if he was sent home for the day,
Walker did not strike me as being such a person as would be
so affected by that alone. This reinforced his version as to the
conversation.

In the end Walker has satisfied me beyond a reasonable doubt
that the conversation took place and as to its content.

The defence raised the question of double jeopardy.
This raises the problem of whether the various parts of the

discussion constitute different offences under Section 68 of
the Workplace Agreement Act.

The period of time over which the 1st conversation took
place was 10 minutes. There was then a break when Walker
and Wilson went back onto the vessel, and then back off when
there was further discussion.

The whole object of the discussion was to have this em-
ployee, sign a workplace agreement with this employer. That
was the substance of the whole affair on the morning of 31/8/
97.

In the case of Phillips v. Carone (No.2) 10 WAR 169, the
question of double jeopardy was dealt with. This case was
decided in 1992 and dealt with the provisions of Sec 16 & 17
of the Criminal Code. Since then Section 16 has been repealed
and Section 11 of the Sentencing Act has been enacted. Al-
though it has been reworded, in respect to the question of double
jeopardy, the intent seems to be similar. Wheras Section 16
used the words “act or omission” as discussed by Pidgeon J,
Section 11 uses “the commission by a person of an Offence.

At P.176 Pidgeon. J, resolved the problem by dealing with
the gravamen of the offence (in that case as embodied in Sec-
tion 59A of the Road Traffic Act) and to ask the question “What
is the substance of it.”

I have indicated the substance of the three charges, and there-
fore there can only be ultimately 1 offence attracting a penalty.
The defendant was not successful in his aim and therefore his
endeavours amount to an attempt. The first of the 3 drafted
complaints shall remain and Wilson is found guilty of that,
and the remaining 2 are dismissed. There is a similar finding
in respect to the Company.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Victoria May Adams

and

Tiwest Pty Ltd.

No. 1908 of 1997.

COMMISSIONER A.R. BEECH.

25 March 1998.
Reasons for Decision.

On the 20th October 1997 the applicant, through her agent,
lodged an application in the Commission—

“That the respondent has constructively terminated the
service of the applicant by failure to remove unlawful
restrictions subject to her return to work following
workplace injury and anxiety.”

On the 12th December 1997 the Commission wrote to the
applicant stating that the Commission’s records showed that
service had not been effected in accordance with the Indus-
trial Relations Commission Regulations 1985. The letter

requested that the applicant provide proof of service and pointed
out that unless the Regulations are complied with in this re-
gard, the application will be listed for hearing and may be
dismissed out of those proceedings. On the 29th December
1997 the applicant, through her agent, wrote to the Commis-
sion stating—

“Our client directed not to serve the application because
it may inhibit the mutual resolution of the problems asso-
ciated with harassment of the applicant. After supplying
details of the problems the respondent failed to confer.
This action has been prolonged.
Further, the applicant was requested to advise whether
she wished to further soley (sic) an Equal Opportunity
Commission’s application.
Accordingly, we have effected service of the
abovementioned application and await receipt of the an-
swers.
We trust that the above conciliating endeavours are not
held to the applicant’s disadvantage. Yours faithfully.”

A Declaration of Service lodged in the Commission on the
23rd January 1998 states that the application was served on
the respondent on the 29th December 1997.

The respondent’s Notice of Answer and Counter Proposal was
filed in the Commission on the 8th January 1998. In it the re-
spondent raises the preliminary point that the applicant was still
an employee of the respondent at the date that the application
states that she was terminated, namely 30th September 1997.
Indeed, the applicant was still an employee of the respondent at
the date the application was made to the Commission. There has
therefore not been a dismissal as required by s.29(1)(b)(i) of the
Industrial Relations Act, 1979. The respondent also takes the
point that although the application was lodged on the 20th Octo-
ber 1997 it was not served until the 30th December 1997. This is
a breach of Regulation 89.

The issues raised by the respondent as set out above were
directed to the applicant’s agent by the Commission on the
basis that she should show cause why the application should
not be discontinued. The Commission provided an opportu-
nity for the applicant to make written submissions on that point.
No submissions were received.

The application must clearly be struck out for want of juris-
diction. Mr Clohessy, the applicant’s agent, conceded that at
the time he lodged the application on the applicant’s behalf
stating that she had been dismissed on the 30th September
1997, in fact she was still employed. Indeed, there had been
discussions between the applicant, Mr Clohessy and the re-
spondent as late as November 1997 on the basis that she was
an employee seeking to return to her job after an absence on
leave. It was therefore quite misleading for the application to
have been made to the Commission alleging that she had been
dismissed when in fact she had not been dismissed and was
still an employee. Mr Clohessy points to the fact that he wrote
the word “nominal” after the alleged date of dismissal of 30th
September 1997 in the application. However, that is of no as-
sistance to him. Whether an employee has or has not been
dismissed is a question of fact and, at the time Mr Clohessy
lodged the application she simply had not been dismissed. His
use of the word “nominal” shows that Mr Clohessy knew the
applicant had not actually been dismissed. The application
could not possibly have been valid.

Further, the Commission is entitled to a professional stand-
ard of behaviour from agents who appear before it and to take
a serious view of a deliberate failure to follow the Regula-
tions. Regulation 89 makes it clear that the application should
have been served on the respondent forthwith. The require-
ment to do so is stamped on the Notice of Application. I have
no doubt that Mr Clohessy is well aware of that requirement
even if the applicant was not. His failure to serve the applica-
tion was deliberately done, apparently on the instruction of
the applicant herself. However, Mr Clohessy is unable to ex-
cuse his failure to abide by the Regulations on that count. While
it is certainly the case that Mr Clohessy has an obligation to
act in accordance with his client’s wishes he has a paramount
obligation to do so in accordance with the relevant legislation
and its Regulations. The Commission would be entitled to view
most seriously the actions of an agent who attempted to fur-
ther his or her client’s interests by deliberately not following
the Regulations. Non compliance with the Regulations may
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not render void any proceedings before the Commission but it
may raise issues under s.27 of the Act. If a deliberate failure to
serve an application was designed to secure some tactical ad-
vantage over a respondent then that would be an abuse of
process.

For the above reasons the application will be struck out for
want of jurisdiction.

Order accordingly.
Appearances:  Mr R.W. Clohessy on behalf of the applicant.
Ms E. Hartley (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Victoria May Adams

and

Tiwest Pty Ltd.

No. 1908 of 1997.

25 March 1998.
Order.

HAVING heard Mr R. Clohessy on behalf of the applicant
and Ms E. Hartley (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the application be struck out for want of juris-
diction.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vernon John Benjamin

and

Gold Corporation.

No. 2227 of 1997.

5 March 1998.
Reasons for Decision.

COMMISSIONER S A CAWLEY: This application is made
pursuant to section 29(1)(b)(i) and (ii) of the Industrial
Relations Act, 1979 (“the Act”) as amended. By it Vernon John
Benjamin (“the applicant”) claims he was unfairly dismissed
by Gold Corporation (“the respondent”) from the position of
Plant Engineer on 28 November 1998 and seeks an order from
the Commission that he be reinstated. He also claims he has
been denied benefits due him under the contract. The denied
benefits claimed, which is said to be subject to the application
for the remedy of reinstatement, is three months notice “plus
contribution of superannuation contributions for this period”
and “transfer of superannuation benefits”. The claim for
contractual benefits is not at all clear but it is not necessary to
take that further here.

The respondent denies the claims on the following grounds
as filed —

1. The Applicant was engaged by the Respondent for a
three month term commencing 23 June 1997.

2. By agreement, conceded by the Applicant, the term
of employment of the Applicant was extended from
30 September 1997 to 22 November 1997.

3. Following further discussions between an authorised
representative of the Respondent and the Applicant
it was agreed that the fixed term employment of the

Applicant by the Respondent would be extended,
expiring 30 November 1997.

4. As a consequence of the effluxion of time, the em-
ployment of the Applicant by the Respondent expired
and the Applicant was not unfairly dismissed.

5. The engagement of the Applicant by the Respondent
for the period 22 November 1997 to 30 November
1997 does not constitute evidence of a continuing
employment relationship between the Applicant and
the Respondent and does not entitle the Applicant—

(a) to any benefit beyond 30 November 1997;
(b) to claim that the termination of the contract of

employment by the effluxion of time consti-
tutes an unfair dismissal of the Applicant by
the Respondent.

6. The Respondent denies that the Applicant has been
unfairly dismissed and denies that the Applicant is
entitled to any remedy provided by the Act.

Section 29(1)(b)(i) provides that an employee claiming that
he or she has been unfairly dismissed by his or her employer
has a right of access to the Commission to have that claim
determined. Clearly for the right to arise there must in fact
have been a dismissal. The applicant says he was dismissed
by the respondent. The respondent says the applicant was not
dismissed at all and that the applicant’s employment simply
ceased at the effluxion of its agreed probationary term. This is
the issue of fact for determination here.

Mr Darrall Trainor gave evidence on behalf of the respondent.
No other witnesses were called.

The facts in this matter are largely uncontentious. The
respondent is in the business of refining gold. It operates a
plant at Newburn. The respondent offered the applicant
employment as a plant engineer at Australian Gold Refineries,
Newburn. The offer was accepted. The employment
commenced on 30 June 1997 (not 23 June 1997 as the answers
state). The terms and conditions of employment are contained
in a letter to the applicant dated 28 May 1997 which, with
various attachments, was provided to him on or about that
time [Exhibit 1]. The document includes the following
condition.

DURATION
You are appointed to the position for a probationary pe-
riod of three months, during which your performance will
be reviewed and the appointment may be terminated by
either party giving one week’s notice in writing. Subject
to satisfactory performance a new contract may be made
thereafter.

On 25 August 1997 there was a discussion between the
applicant and Mr Darrall Trainor who had recently been
appointed to the position of General Manager, AGR Perth
(Refining). Mr Trainor gave evidence as follows. As General
Manager he intended to review various aspects of the plant’s
operations, technology inputs and planning. He considered that
he should extend the applicant’s probationary employment so
as to enable an assessment from his new perspective of General
Manager in the context of the overall review. According to Mr
Trainor the applicant accepted this variation to the contract
which thereby extended the probationary period to 22
November 1997. This was confirmed in a letter dated 26 August
1997 [Exhibit 2]. The applicant acknowledges this extension
of the probationary period.

Mr Trainor says that late in October 1997 he informed the
applicant he would not be offered a contract after the
probationary period ended. He says that in the ensuing
discussion it was agreed between him and the applicant that
the applicant’s employment would cease on 30 November
1997. According to Mr Trainor this date amounted to an
extension of the contract due to end 22 November 1997 which,
by coinciding with the salary arrangements of monthly
payments in arrears, was more convenient. Mr Trainor says
that subsequently the applicant was requested to confirm this
agreement in writing but he declined to do so. The only other
person present at the meeting at which the date of 30 November
1997 was canvassed was the applicant. He did not give
evidence. The applicant’s last day of work was Friday 28
November 1997. It is noted that in the claim as filed the
applicant says the employment ended on this date but in the
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light of the evidence of Mr Trainor I think it likely that the
actual date was 30 November 1997.

Mr Clohessy’s submission on behalf of the applicant seems
to be that the contract of employment was not for a fixed term
as is asserted in the respondent’s answers because it contained
provision for termination during the probationary period.
Therefore, he says, the contract of employment was not ended
by the exhausting of a fixed term and, in the absence of any
agreement by the applicant to an extension of the probation
beyond 22 November 1997, its ending after that date was by
dismissal. Mr Clohessy says that there is support for his
argument in a decision of the Australian Industrial Relations
Commission [Wibrow and Windsor Hotels (Australia) Pty Ltd,
5 December 1997, M Print P 7268]. It is not argued by the
applicant, in the alternative or at all, that there was a refusal
by the respondent to employ which in all the circumstances
amounted to a dismissal of the applicant and thereby gave rise
to the right to apply provided by section 29(1)(b)(i) of the Act.

The matter of jurisdiction turns on whether the ending
of the applicant’s employment was in fact a result of a
dismissal. In answering the question of whether or not the
applicant was dismissed in fact it is necessary to go to the
terms of the contract into which the parties entered. The
terms are express and are before the Commission [Exhibit
1]. On a reading of the clause headed “Duration” in the
context of the whole, and applying the ordinary meaning
to the words used, there is no ambiguity.

The appointment by the respondent of the applicant to the
position is expressly stated as being for three months. The
commencement date is set as 30 June 1997. The period of
three months is expressed as a probationary period with its
purpose identified as being for reviewing the applicant’s
performance. The contract provides a right for either party to
terminate the contract by the giving of one week’s notice in
writing to the other party. It is clear in the terms of the contract
that, subject to the respondent being satisfied as to performance,
the respondent might offer a new contract of employment after
the probationary period had elapsed. That is, it was expressly
envisaged by the parties that the probation period was to
constitute a contract of employment with a finite end and that
any further employment was to be subject to an offer by the
respondent of a different and distinct contract. The offer and
acceptance of employment the subject of this claim was for a
term to end three months from 30 June 1997, with a right for
either party to end it earlier by the giving of the required notice.
The employment offer and acceptance, in terms, provided for
a maximum period of employment.

The evidence is that by agreement the parties altered the
date for the probation period to end by extending the maximum
period of employment to 22 November 1997. That is, the
possible life of the employment contract was extended to a
later date. Nothing else changed.

There was a meeting between the applicant and Mr Trainor
in late October. The only evidence of what transpired at that
meeting is the sworn evidence of Mr Trainor. It is
uncontroverted and there is no reason not to accept it.

I have concluded that at that meeting the applicant was
told that he would not be offered a permanent position
when the contract of employment due to expire on 22
November 1997 actually ended and that, after discussion,
the date for the ending of the contract was set at 30
November 1997. That is, there was an offer by the
respondent for an extension of the contract from 22
November 1997 to 30 November 1997 which the applicant
accepted at that meeting. That is the only evidence before
the Commission. Certainly the applicant refused to sign
the document confirming acceptance of that extension but
that is subsequent to the meeting. In the absence of any
evidence from the applicant to the contrary, the evidence
of Mr Trainor must be accepted that the applicant, albeit
unhappy no doubt about Mr Trainor’s decision not to offer
a further contract, agreed to that extension of the maximum
term of his contract.

That extended maximum term expired on 30 November 1997.
The contract of employment between the applicant and the
respondent ended then. There was no dismissal and,
accordingly, there is no right under section 29(1)(b)(i) of the
Act, for the applicant to pursue this claim.

Appearances: Mr R Clohessy appeared on behalf of the
applicant.

Mr I Hennessy (of counsel) appeared on behalf of the
respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vernon John Benjamin

and

Gold Corporation.

No. 2227 of 1997.
5 March 1998.

Order.
HAVING heard Mr R Clohessy on behalf of the applicant and
Mr I Hennessy (of counsel) on behalf of the respondent, now
therefore, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 do hereby order —

THAT this application shall be and is hereby dismissed
for want of jurisdiction.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Carla D’Agostino

and

P & O Food Services Pty Ltd.

No. 2149 of 1997.

26 February 1998.
Reasons for Decision.

COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(i) of the Industrial Relations Act,
1979. By it Carla D’Agostino (“the applicant”) claims that
she was unfairly dismissed by P & O Food Services Pty Ltd
(“the respondent”) and seeks an order for reinstatement. The
respondent denies the allegation of unfairness, opposes the
issue of the order sought by the applicant and says the claim
should be dismissed.

The respondent is in the business of providing or operating
on-site catering establishments as a contractor. One of the sites
involved is Murdoch University where the respondent operates
three separate outlets. At the time of dismissal the applicant
was employed in the position of Site Catering Manager (“Site
Manager”) for one of these outlets.

The applicant’s employment by the respondent ended on 17
November 1997 when she was dismissed summarily. The
respondent’s letter of termination is before the Commission
[Exhibit C]. It states that the termination is due to the applicant’s
“gross negligence”. The applicant denies the allegation of gross
negligence and says that the respondent failed to have
reasonable regard for circumstances affecting the work place
at the relevant time such as work load and availability of staff
in arriving at its decision.

The respondent called two witnesses; the applicant’s
immediate supervisor Ms Tracy Grigor, who holds the position
of Contracts Manager for the respondent and was the person
to whom the applicant reported, and the respondent’s Regional
Manager, Mr Richard Ream. The applicant gave evidence on
her own behalf. No other witnesses were called.
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It is uncontentious that an incident on the applicant’s last
day of employment was the catalyst for the respondent’s
decision to dismiss. This can be briefly described as follows.
Shortly after 5.00pm on that day, Friday 7 November 1997,
the applicant went to place the day’s takings in the safe on the
premises. She found the safe open and shortly after reported
to the police, to Mr Ream and to the security service for
Murdoch University that the sum of $4,421.95 was missing.

There is no suggestion whatsoever that the applicant or any
other employee of the respondent misappropriated any monies.
The respondent says, however, that as a result of its enquiries
it found that the applicant had not followed established
procedures of the respondent in relation to the handling of
monies and thereby demonstrated gross negligence justifying
instant dismissal. That is, the claim of breach raised by the
respondent goes to the respondent’s policies and procedures
for the handling of monies, the applicant’s knowledge of these
procedures, the application of these in the respondent’s
operations and the performance of the applicant in reasonably
applying them.

The applicant’s employment by the respondent commenced
on 20 January 1997. The applicant initially worked for the
respondent at another location (Balga Technical and Further
Education institution) prior to the position she took up at
Murdoch University. That position too was as Site Manager.

According to the evidence of Ms Grigor, who engaged the
applicant for the Balga position, she fully briefed the applicant
then as to the procedures which were required to be followed
which included —

... cash reconciliations, filling in company paperwork with
regard to cash reconciliation, handling procedures of cash,
safety issues, procedures of securing premises, keeping
the safe secure, banking procedures, depending upon the
size and financial turnover of the site, either to be bank-
ing each day at the end of every trading day, or twice a
week, which is standardly Wednesday and Friday. Gen-
eral awareness of security issues, keeping cash locked
up, keeping any cash areas locked and safe. Keeping the
actual safe itself locked at all times, locking doors once
leaving the building, correct locking up procedures at the
end of a day’s trading.

[Transcript : page 6]

Ms Grigor went on to say that it is established procedure that
the safe was to be locked at all times when not being accessed
for floats and safe keeping of takings prior to banking; that access
is limited to the Site Manager at all times when he or she was
present on site, that there can be no delegation of access from
the Site Manager to another employee; that the requirement for
banking emphasised the need for banking to be carried out at
least twice per week including on Fridays to avoid leaving monies
on site over weekends, with the Site Manager being responsible
for seeing that occurred; and that the Site Manager to be in charge
of keys to any safe when on duty.

The respondent’s witnesses, particularly Ms Grigor, were
adamant that the standard procedures were established,
thoroughly communicated to employees, were required to be
applied and were enforced. Ms Grigor says she directly went
through these procedures with the applicant at the outset of
employment and had occasion to reinforce them to her after
an incident in March at the Balga site when the applicant was
in charge. On that occasion a staff member (not the applicant)
left a cash register unattended with the cash drawer unlocked.
Money was stolen. It is recorded the applicant, as Site Manager,
accepted there had been a breach of the requirement that in the
event of the register having to be unattended then the cash
drawer was to be either locked or removed and the applicant
also accepted then that preventative action was required to
ensure the procedures would be followed by staff.

In her evidence the applicant acknowledges the incident at
Balga and that she was trained in the procedures to be followed
and she does not dispute the evidence of Ms Grigor as to its
detail in this respect. Ms Grigor’s evidence that the applicant
was provided with a procedures manual is not contested either.
It is also the applicant’s evidence that she was aware that the
policies and procedures had not been strictly applied at the
Murdoch site prior to her appointment there and in some
respects these practices continued. However this was not
pursued with the respondent’s witnesses.

Having regard for all this I have concluded that the
respondent’s procedures were known to the applicant and it is
reasonable to conclude on the evidence, particularly of the
Balga incident, that the applicant knew the respondent required
and expected its procedures to be followed.

I turn now to the matter of the disappearance on 7 November
1997 of more than $4000.00 from an unlocked safe from the
respondent’s site at Murdoch University managed by the
applicant.

The layout of the respondent’s premises was described by
Ms Grigor. It consists of a loading bay into the kitchen and a
servery area. A manager’s office and an adjoining cash handling
room run off the servery. The office and the cash handling
room each has a door which may be locked. There is a safe
located in the cash handling room. The safe has a combination
lock and a key lock. There are keys to the office and to the
safe.

An investigation into the loss of the money was conducted
by Mr Ream, along with the Human Resources Manager of
the respondent and its General Manager. Mr Ream attended at
the site shortly after the report of monies missing was received
from the applicant and received a verbal report. Subsequently
at Mr Ream’s request, the applicant provided him with a written
report. It consists of one page. A second written report was
requested and this two and a half page report dated 11
November 1997 was provided by the applicant to Mr Ream.
These reports were produced in evidence [Exhibit B].

As a result of its investigation the respondent says it
concluded that there had been significant breaches of the
respondent’s policies and procedures by the applicant. These
included allowing another staff member to access the safe on
the day the money disappeared, not ensuring the safe was
secured after access, not ensuring the room in which the safe
was located was secured and not banking the proceeds as
required and, specifically, not banking on the Friday. The
respondent also says that the applicant was not completely
frank in her first report during the investigation in that she
failed to inform the employer that another employee had
accessed the safe the day the monies disappeared.

The applicant acknowledges that the respondent’s summation
of the facts as to access, security and the banking at the time is
accurate and that as Site Manager she was responsible for these.
But she says that in concluding that a summary dismissal was
warranted the respondent had no regard for mitigating factors
such as the busy trading on the day, her responsibilities in
relation to a function later in the day, an absence of sufficient
staff due to illness, her good record and established customs
of operation in breach of standard procedures which were in
place prior to her working there.

The first question which arises for the Commission is whether
the respondent has discharged the onus of establishing the
alleged misconduct as fact.

It is clear on the evidence that the breaches of policy and
procedure complained of by the respondent occurred. Most
significantly the applicant’s explanations for not complying
with procedure do not account for the failure to bank the takings
on any day that week, including on the Friday. As she noted in
her report to the respondent she accessed the safe at 5.20pm
on the Friday in order to put that day’s takings into the safe
when she discovered $4,421.95 worth of previous takings had
disappeared. On the applicant’s evidence then that an average
day’s takings was about $1200.00 there would have been about
five days takings left in the safe which would have been left
over the weekend notwithstanding the clear requirement that
takings be banked at least twice over a five day trading week,
including on Fridays. It seems to me that the failure to bank in
accordance with the policy was a serious breach which
reasonably would have been known to the applicant at the time
and is not mitigated by the circumstances of the particular day.

The respondent complains too of a lack of frankness from
the applicant about access to the safe during the Friday as reason
for its loss of trust in the applicant. Having regard for the
evidence, particularly the second report which was constructed
after the applicant had time to reflect more on the events of the
day, I consider it likely the applicant did hold back the fact
that another employee had access to the safe that day and that
in doing so she erred in her duty. Her motive may well have
been to shield the other employee from any suspicion but that
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is not the point. In the circumstances the respondent reasonably
could expect complete frankness from its Site Manager.

It seems to me that the respondent has made out its case that
in all the applicant’s failures amounted to a significant breach
of duty having regard for the level of responsibility and trust
involved in her position.

The question then arises as to whether, in the exercise of a
right to terminate instantly, the respondent nonetheless has
acted unfairly.

It can not be maintained here that there was a denial of
procedural fairness. The investigation was thorough. The
applicant clearly was aware it was a serious matter. She had
opportunity to respond. So far as her work record is concerned
I note that the applicant’s work performance was generally
admired by her immediate supervisor who said that in dealing
with customers and people, the applicant was “fantastic”. She
appears to have worked hard and concentrated on the delivery
of service and sales. The respondent makes no complaint about
any of this. Its criticism is confined to a failure to ensure
procedures were followed. And it has been found that she failed
to follow procedures for cash handling and that there was a
lack of detail provided by her as to access to the safe. Both of
these are significant failings in the circumstances.

I have considered carefully the evidence as to the alleged
unfairness but, despite concluding that the applicant is probably
hard working and capable, her claim has not been made out.
The result is most unfortunate but it is not for the Commission
to demonstrate sympathy through intervention. Intervention
must be on the basis of a conclusion that, in all the
circumstances, the respondent has acted unfairly. The onus of
establishing that falls on the applicant. That onus has not been
discharged.

An order dismissing the claim will now issue.
Appearances:  Mr C McIntosh (of counsel) appeared on

behalf of the applicant.
Mr I Curlewis (of counsel) appeared on behalf of the

respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Carla D’Agostino

and

P & O Food Services Pty Ltd.

No. 2149 of 1997.

26 February 1998.
Order.

HAVING heard Mr C McIntosh (of counsel) on behalf of the
applicant and Mr I Curlewis (of counsel) on behalf of the
respondent, now therefore, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby dismissed.
(Sgd.) S. A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Maria De-Abreu

and

Renoir Patisserie.

No. 1489 of 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

27 February 1998.

Reasons for Decision.
CHIEF COMMISSIONER: The applicant was employed as a
cleaner in the respondent’s factory under the Restaurant, Tea-
room and Catering Workers Award, 1979. She commenced in
November 1996 and the employment relationship ceased on
22 July 1997. The position the applicant occupied initially is
described as “permanent full-time” although the hours worked
came down from 38 hours to 32 hours per week over the pe-
riod. There was agreement between the applicant and Mr
Roncio (the Managing Director of the business) that she would
transfer from the initial “permanent” appointment to that of
“casual employment”. For the applicant’s part, this agreement
was conditional upon two things; first the employment of her
husband in the full-time position of cleaner with the respond-
ent and second “the guarantee”, which she claims was given
by Mr Roncio, that she would be provided with “two to three
hours (of work) a day” as a “casual cleaner”. These arrange-
ments satisfied her financial and family responsibilities. Her
husband would be able to work regular day shift hours, she
would be able to look after their young daughter and together
they would maintain a level of income necessary for the fam-
ily to meet their needs. It is submitted that these considerations
were understood and accepted by Mr Roncio when the arrange-
ments were entered into to employ the applicant’s husband
and for the applicant to transfer to “casual employment”.

From the applicant’s point of view, there was a break-down
in the agreement when the respondent reneged on the agree-
ment to provide her with the two to three hours of work every
day. Instead, after her husband had indicated when he would
take up the full time position the applicant understood that her
services were terminated. This was effected in a telephone
conversation between the applicant and Mr Roncio’s Secre-
tary, Mrs Raffa. Subsequent contact between the applicant and
Mr Roncio have been emotional and acrimonious. The appli-
cant’s husband has taken up the appointment with the
respondent and that relationship has no bearing on this matter
save to the extent that his employment in the first instance was
part of the arrangement associated with the applicant’s change
in employment status with the respondent. It is submitted for
the applicant that she was unfairly dismissed from her perma-
nent position with the respondent given—

• the prior agreement entered into with Mr Roncio
whereby her change from “permanent” to “casual
employment” was conditional upon not only her hus-
band’s full-time appointment but her “guaranteed”
employment for “two to three hours” each day;

• the inadequacy of the notice (from the full-time po-
sition). Here I understand this to be the period of
notice and the manner in which it was conveyed to
the applicant; and

• the lack of procedural fairness accorded the appli-
cant. It is submitted that no reasons were given for
her termination although later reference was made
to a shortage of work.

It is submitted that even if there was a shortage of work the
termination was unfair because of the previous agreement. That
agreement, was entered into with Mr Roncio having knowl-
edge of the applicant’s financial position.

In the ‘Notice of Answer and Counter Proposal’ served on
the applicant by the respondent, the claim for unfair dismissal
is disputed. The notice states—

“.....
 3. The respondent attempted to contact the applicant to

provide her with notice of termination, however, was
unable to do so. When the applicant then attempted
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to contact the respondent, she was provided with
notice of termination by the respondent’s Secretary /
Pay Clerk.

 4. The respondent denies that the applicant was treated
in an unethical manner. The applicant was provided
with notice of the termination and was advised that
there may be the possibility of subsequent casual
employment though this would be dependent on op-
erational requirements.

....
 6. The respondent states that they did not act unfairly

in dismissing the applicant and will oppose the ap-
plication.”

In subsequent advice to the Commission received prior to
the hearing, the respondent states—

“The respondent contends that no termination of em-
ployment occurred at the instigation of the employer and
that accordingly the Commission does not have jurisdic-
tion to deal with the application.

On this basis the respondent submits that as a prelimi-
nary issue, the applicant should be required to prove that
her employment was terminated. It is the respondent’s
position that at the instigation of the applicant and her
husband, agreement was reached with Renoir Patisserie
for the applicant’s employment status to change from part-
time to casual but that the applicant’s subsequent conduct
lead to no casual work being performed.

We believe this issue should be resolved prior to the
substantial argument being run.”

(Letter dated 26th November 1997)
The determination of the jurisdictional issue and the ques-

tion of “unfairness” are both dependent on and findings with
respect to the circumstances under which the employment re-
lationship came to an end. For the applicant the termination of
employment is rendered unfair by the respondent’s alleged
breach of the undertaking to provide two to three hours of
work per day. From the respondent’s point of view, there was
no such undertaking and this change in the status of the appli-
cant’s employment from permanent to casual was done by
agreement and as such there was no termination of employ-
ment to attract the Commission’s jurisdiction. The fact that
the applicant failed to perform duties as a casual employee
arose because of her attitude to the respondent. That in the
respondent’s view does not render the agreement to relinquish
the permanent position a termination of employment. How-
ever, it is submitted, if there was a termination that could only
have been from the position of casual employment. In the cir-
cumstances under which that employment relationship came
to an end, it is submitted that no unfairness is manifest.

Fundamental to the determination of the matter is the ques-
tion of whether or not an undertaking was given to the applicant
which induced her to accept a change in the status of her em-
ployment. Then, if this was so, whether the failure to provide
work under the terms of the alleged inducement negated the
proposed change in the employment relationship and thereby
amounted to a termination of the applicant’s services in cir-
cumstances which were harsh or unfair. The applicant carries
the onus of proving that there was a termination of employ-
ment and that that was harsh or unfair.

With the advantage of observing the witnesses and in particu-
lar Mrs De-Abreu and Mr Roncio, I have concluded that while
the applicant initiated the discussion with her husband over the
prospects of full time employment with the respondent, that ini-
tiative arose from Mr Roncio’s comments to her about the
continuing financial viability of the cafe at which her husband
was employed at the time. The evidence presented by the appli-
cant on this was not contested. Indeed, it was Mr Roncio’s phone
call to the applicant’s husband that set in train the arrangements
which were to secure his employment with the respondent. Fur-
thermore, I am satisfied that Mr Roncio had an appreciation of
the applicant’s financial circumstances given the course of deal-
ings between them, the rapport Mr Roncio had with Mrs
De-Abreu when they were working together and the efforts he
went to on their behalf when they were purchasing a house. I
believe that Mr Roncio had shown a genuine interest in their
welfare. He held concerns about the pressures that the hours Mr
De-Abreu had to work at the cafe placed on the family.

The discussion between the applicant, her husband and Mr
Roncio some three weeks before 17 July progressed on the
basis that full time employment for Mr De-Abreu would be in
the interests of all concerned. The condition which could bring
this about was Mrs De-Abreu’s willingness to undertake
“casual employment” (and there is no doubt that that was the
term used). However, I am satisfied that the arrangement was
dependent upon Mr Roncio’s commitment to the applicant that
there would be regular work. I accept her evidence that this
was given in terms of a “guarantee” to be provided with “two
to three hours” of work each day. In doing so, I reject the
evidence of Mr Roncio in this regard. In fact I accept that the
terms were clarified by him to the applicant and that Mr Roncio
went on to give rise to the expectation that the hours could be
increased further. I reject the evidence of Mrs Raffa about the
conversation she alleges to have had with Mr Roncio about
the applicant’s employment going onto a casual basis “as she
was needed”. That was self-serving.

The reference to “casual employment” did not really iden-
tify the nature of the arrangement. It was to be regular part-time
work. I am satisfied that the intention for this to occur was
made clear at the time the applicant agreed to change the sta-
tus of her employment and that was the understanding intended
and conveyed by Mr Roncio. However, the respondent’s posi-
tion changed between the time the arrangement was entered
into and when the telephone conversation took place between
Mrs Raffa and the applicant on 17 July. No longer was there
the commitment to regular work and the expectation that part-
time hours may be increased; now the applicant’s services were
being terminated. This, I believe, came about with the respond-
ent’s realisation that the business could not support a full time
cleaner as well as regular part-time employment for between
10 and 15 hours each week for another cleaner. The appli-
cant’s services were terminated albeit on the notice of the
respondent’s secretary/pay clerk. It was prefaced by the state-
ment that “...I should not be telling this ...” a comment
inconsistent with any advice that merely confirmed some pre-
vious understanding or which finalised a pay out of entitlements
consistent with the arrangement entered into by the parties.
When asked the purpose of his phone call to the applicant on
17 July, Mr Roncio responded “Basically to discuss exactly a
little bit better what was exactly taking place prior to our meet-
ing that we had earlier on”. This, in my view, infers the shift
from the undertaking that had previously been entered into
with the applicant. Mr Roncio then goes on to state “...My
secretary, Lena, did give Mrs De-Abreu notice of termination
from a full-time position, yes” (Transcript page 30).

I am satisfied that the applicant’s services were terminated
by the Respondent and because of the arrangements previ-
ously entered into whereby she was assured of regular part-time
work (albeit that it was termed “casual employment”) and that
undertaking was not fulfilled, the termination was rendered
unfair. It was not the case that the employment relationship
had been transferred from permanent part time to casual by
mutual agreement, with an understanding that the applicant
would be employed “as and when” required. It is my firm
view that while reference was made to “casual” work the ap-
plicant’s employment relationship was to remain as a permanent
part time employee. The finding that there was a guarantee of
regular hours makes this clear. In so determining, I express
the view that the respondent’s intention in promoting the em-
ployment of the applicant’s husband and seeking to assist the
family were well intentioned. However, the commitment could
not be sustained at the time the applicant’s services were ter-
minated. Subsequent to that it appears that the possibility of
employment re-emerged but having regard to what had passed
between Mrs De-Abreu and Mr Roncio this was not viable.
Likewise, I accept that reinstatement or re-employment is
impracticable given the state of the relationship and impor-
tantly the mutual lack of trust. However, I have only come to
this conclusion after anxious consideration. I note that the ap-
plicant’s husband continues to work for the respondent and is
employed for “around 46 hours a week”. The opportunity for
part-time employment beyond the full time commitments of
one cleaner now seems to be a possibility. However, Mrs De-
Abreu’s temperament and attitude prevents this.

I note that the stress suffered by the applicant (See Exhibit
4), the financial loss occasioned by the termination of em-
ployment and her failure to secure other employment. However,
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I also note the opportunity presented through Mr Roncio for
her to obtain other employment as a process worker and her
refusal to accept a reference from him or to countenance other
options while maintaining the injustice of her treatment and
the position that she “already had a job with him”. The appli-
cant had a duty to mitigate her loss and to the extent that that
was not, in my view, exhausted, detracts from the level of
compensation which would otherwise be considered. It is in-
sufficient to cite particular needs for child care as limiting the
extent to which job opportunities can be pursued. Temporary
arrangements may have to be considered to secure financial
relief. The applicant has not demonstrated that this has been
the case.

Mrs De-Abreu had been employed by the respondent for
less than twelve months, ie from November 1996 until July
1997. It is accepted that she was an excellent worker. Her
expectation of on-going employment, had the agreement
been fulfilled, would have been for part-time work of be-
tween 10-15 hours per week. However, the “guarantee”
could not be taken to have had an indefinite currency. Her
continuing employment would have been subject to the
vagaries of the business. For the reasons already expressed
I consider that re employment or reinstatement is imprac-
tical. I am satisfied that the applicant has established the
loss and injury suffered results from the unfair dismissal
from her employment. The loss is wider than merely con-
sideration of income lost including the resultant period of
unemployment [See Sharkey P. Capewell v Schweppes
Australia Ltd (1997) 78 WAIG 307 and Fielding C. and
Cawley C. Bradley Rickard Smith v. CDM Australia Pty
Ltd (1997) 78 WAIG 299]. In the circumstances of this
case it includes the economic impact of reduced income
on the family’s financial commitments. As to the injury I
am satisfied that the casual link between the unfair dis-
missal and the stress and detriment to the applicants’ health
has been established. These are matters which are prop-
erly considered when identifying the loss and injury
sustained. [See Sharkey P.—Capewell v Schweppes Aus-
tralia Ltd (op cit)]. However the nature of the unfair
dismissal jurisdiction requires that it should be applied
within the reality of a commercial environment [see Field-
ing C. and Cawley C. Bradley Rickard Smith v. CDM
Australia Pty Ltd (op cit)]. With this in mind and having
regard to the equity, good conscience and substantial mer-
its of the case I have assessed the limit of compensation
for loss and injury to be $2211.00. It is recognised that the
means by which compensation is assessed in a particular
case is “not an exact science” [Capewell v Schweppes
Australia Ltd (op cit) and Bradley Rickard Smith v. CDM
Australia Pty Ltd (op cit)]. However there must be some
rational basis for the award. Having regard to the factors
cited above including the extent of employment including
the hours the applicant could reasonably have expected to
work but for the intervening dismissal, the extent to which
that loss was mitigated, and the circumstances under which
the business operated. I have assessed compensation for
loss arising from the unfair dismissal at $1461.00. This
has been calculated on the basis of 12.5 hours pay per week
for 12 weeks at the rate of $9.74 per hour for the classifi-
cation of cleaner under the Restaurant Tearoom and
Catering Workers Award. As for the injury suffered and
manifested as stress and depression I have assessed com-
pensation to be $750.00.

It is noted that this assessment of loss and injury does not
exceed the statutory limitation under S.23 of the Act.

The order giving effect to this determination now issues.
Appearances:Mr S. Girdler (of counsel) on behalf of the

applicant.
Mr L. Joyce on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Maria De-Abreu

and

Renoir Patisserie.

No. 1489 of 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

17 March 1998.

Order.
HAVING heard Mr S. Girdler (of counsel) on behalf of the

applicant and Mr L. Joyce on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the respondent pay to the applicant the amount
of $2211.00 being for compensation for loss and injury to
the applicant for unfair dismissal from employment and;

THAT in accordance with Section 23A (5) of the Act
the respondent pay the applicant $400.00 on the issue of
this Order and the balance in four (4) equal amounts
($452.75) paid monthly with the first of the monthly pay-
ments no later than the close of business on the third Friday
of April, 1998 and the succeeding payments no later than
that day in May, June and July, 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barrie Malcolm Diamond

and

Brandon Greyling.

No. 1164 of 1997.

27 March 1998.

Reasons for Decision.
THE SENIOR COMMISSIONER: By this application the
Applicant seeks to recover the remuneration and annual leave
for the period he worked after 31 May 1996 from Mr Greyling.

This matter was heard with Application No. 728 of 1997.
The facts and circumstances giving rise to the claim are the
same as those referred to in Application No. 728 of 1997—
except that the Applicant says that if he was not employed by
TMIA Pty Ltd, he was employed by Mr Greyling personally.

At the close of the case for the Applicant, counsel for Mr
Greyling moved to dismiss the application on the grounds that
there was no evidence of a contract between the Applicant and
the Respondent.

In my opinion, the motion was well founded. There was
simply no evidence to indicate that there was a contract of any
kind between the Applicant and Mr Greyling. Indeed, given
the contrary, the Applicant admitted that until the Respondent
filed its Notice of Answer in Application No. 728 of 1997, he
had regarded himself as being employed by TMIA Pty Ltd.
Consistent with this, he sent accounts for his expenses and
salary for the period in question to that Company for payment.
Those expenses were paid by the Company, not by Mr
Greyling, as was the $3,000 paid to him by way of remunera-
tion. Furthermore, what work he did, he did for the benefit of
TMIA Pty Ltd. There was no evidence from which it could be
deduce that Mr Greyling at any time employed him. Accord-
ingly, the application was dismissed without Mr Greyling being
called on to respond to the claim.

Appearances:Mr P.J. Ward of counsel on behalf of the Ap-
plicant

Mr R.A. Lilburne of counsel on behalf of the Respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barrie Malcolm Diamond

and

Brandon Greyling.

No. 1164 of 1997.

23 March 1998.

Order.
HAVING heard Mr P.J. Ward as counsel for the Applicant and
having heard Mr R.A. Lilburne as counsel for the Respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barrie Malcolm Diamond

and

TMIA Pty Ltd t/a Modernair.

No. 728 of 1997.

27 March 1998.

Reasons for Decision.
SENIOR COMMISSIONER: This is an application brought
pursuant to section 29(1)(b)(ii) of the Industrial Relations Act
1979 whereby the Applicant seeks to recover benefits said to
be denied to him under his contract of employment.

The Applicant was formerly employed by the Respondent
as its manager. He was employed from July 1992 until 31 May
1996 when, as the Applicant acknowledges, his employment
was terminated by the Respondent principally because the
Respondent was in financial difficulties.

It is common ground that on or about 13 May 1996, the
Applicant met with Mr Greyling, who was one of the direc-
tors of the Respondent, at which time Mr Greyling indicated
to him that as a result of the Respondent’s financial difficul-
ties, the directors had decided that the Respondent should
advise its customers that it was to, in effect, cease trading and
become “dormant” until they obtained additional capital funds.
At the same time, Mr Greyling advised the Applicant that all
the staff, including the Applicant, were to be “laid off” with
effect from the end of May. It is common ground that the Re-
spondent did indeed cease operations from that date, except to
complete, so far as it was possible, any outstanding orders.

The Applicant says that he was asked by Mr Greyling if he
would “stick around” in order to maintain “the appearance of
a shopfront” for the business so that contact could be main-
tained with the Respondent’s distribution agents and, perhaps
more importantly, so that the prospect of having investors put
funds into the Respondent would be enhanced. The Applicant
did indeed “stick around” as requested by Mr Greyling. In
fact, as is common ground, early in June he visited Asia for
approximately two weeks to call on the Respondent’s distri-
bution agents and to make enquiries as to whether it might not
be possible to obtain cheaper components for use in the Re-
spondent’s products. Thereafter, on his return to Perth, he says
that from time to time he attended the Respondent’s offices in
Fremantle to answer any messages left by creditors and the
like. He progressed a few sales and for a time assisted the
Respondent’s remaining employee to manufacture the prod-
ucts necessary to satisfy outstanding orders.

That arrangement appears to have continued until towards
the end of October 1996 when the Applicant indicated to Mr
Greyling that he did not intend to continue it any longer be-
cause he himself was in financial difficulties. As is common

ground, except for three payments totalling $3,000, he had
not been paid for the work performed by him after 31 May
1996. By these proceedings, he seeks payment for that work,
together with pro rata annual leave for that period. In addi-
tion, he seeks payment for annual leave entitlements accrued
to the end of May 1996, together with two weeks’ pay in lieu
of notice of termination of his employment at that time.

The Applicant accepts that he was dismissed with effect from
31 May 1996, but his case is that he was re-engaged on sub-
stantially the same terms and conditions as previously. Thus,
he seeks to recover remuneration at the rate of $1,000 a week
as that was his rate of pay immediately prior to 31 May 1996.
Likewise, his claim for annual leave post 31 May 1996 is based
on the formula which existed immediately prior to that date.

The Respondent admits liability for annual leave prior to 31
May 1996. In addition, it admits liability for two weeks’ pay
in lieu of notice. It accepts, as I understand it, that the Appli-
cant was entitled to one month’s notice when his employment
was terminated on that date, whereas he was given only two
weeks’ notice. However, the Respondent denies that the Ap-
plicant was thereafter employed by it. Rather, it says that the
Applicant was simply asked if he would in effect oversee the
office pending the arrival of a new investor rather than stay at
home doing little or nothing. Mr Greyling, who was responsi-
ble for the operational activities of the Respondent, was at all
material times resident interstate. The Respondent contends
that there was no discussion about re-employment for that
period and nor did it intend that there should be an employ-
ment relationship. Rather, it contends that the work done by
the Applicant was done as had been intended, on a voluntary
basis, in the hope that he might derive some benefit in the
form of re-employment and a small share of the business if
and when the Respondent was able to obtain funds to be fi-
nancially viable.

There is some conflict in the evidence adduced on behalf of
the Applicant and that given by Mr Greyling on behalf of the
Respondent. In general, I accept the evidence of the Applicant
where it conflicts with that of Mr Greyling. The Applicant
impressed me as having a good recollection, and a reliable
recollection, of the relevant events. Although I take into ac-
count the obvious speech difficulties under which Mr Greyling
clearly laboured, he did not impress me as having as good a
recollection of the events as did the Applicant. Thus, in gen-
eral, where there is a conflict in the evidence, I prefer the
evidence of the Applicant as being the most credible. I see no
reason why the evidence of the other witness, Mr Longthorn,
ought not be accepted. Nothing said by the other witnesses
contradicted his testimony.

In short, I am satisfied and find that the Applicant did per-
form the work that he said he performed for the Respondent.
However, I am far from convinced that he did so under an
employment relationship. The Applicant, as he acknowledges,
had only recently had his employment terminated. The finan-
cial position of the Respondent, which caused the termination
of his employment, had not changed. Furthermore, there is no
evidence that he was directed in his day to day activities by
the Respondent’s directors. Instead, he appears to have been
left largely to his own devices. Indeed, there is really little to
contradict the evidence of Mr Greyling that all he thought the
Applicant was to do was to answer the messages received from
agents and the like. Although, as I have said, the Applicant
made a trip to Asia with the hope of benefiting the Respond-
ent, it appears to have been principally on his initiative and
was only undertaken after he obtained, in effect, a guarantee
from the directors that they would pay for his expenses.

Even on the Applicant’s evidence, I find it difficult to ac-
cept that there was any intention on the part of the Respondent
to re-create the employment relationship which it had only
recently terminated. Furthermore, my suspicion is that there
was never any intention on the part of the Applicant that he
should perform that work as an employee. Indeed, the Appli-
cant appears to have accepted that he was an ex-employee
after 31 May 1996. On three separate occasions after 31 May
1996 he wrote saying that he was an ex-employee of the Re-
spondent. Perhaps one of the few weaknesses in his evidence
was that he was unable to explain now why, in response to a
letter of demand addressed to him for a debt incurred by the
Respondent, he wrote to the solicitors for the creditor indicat-
ing that “I only work here or did until 31/5/96”. That notation
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was made well into August. On another occasion, he wrote to
Mr Greyling complaining that he had not been reimbursed for
the work he was doing for the Respondent in the following
terms “... as an employee I do need to be looked after (Rather—
ex-employee now of course)”. In the same memorandum the
Applicant suggests that “if I were working (a doctor) would
have put me off sick”. The clear inference is that the Applicant
did not regard himself as an employee any longer.

I accept the position to be that the Applicant was to look
after the affairs of what was left of the Respondent’s opera-
tions as an act of grace instead of remaining at home doing
nothing, on the basis that if the Respondent could find addi-
tional financial resources, the Applicant would then be
re-employed, possibly with a small share of the equity of the
business. The request that the Applicant “stick around” was
made at the same time as he was told by Mr Greyling that he
no longer had a job. My assessment of the evidence is that the
arrangement was to be nothing more than an informal one,
unintended to create legal relations between him and the Re-
spondent. Although he was reimbursed for expenses incurred
by him in relation to his work, I accept the position to be as Mr
Greyling put it, that they were not paid in furtherance of any
contractual obligation, but because the Respondent did not
consider it fair that the Applicant should be out of pocket for
what were in reality expenses incurred on behalf of the Re-
spondent. In any event, the mere payment of expenses does
not lead to the conclusion that there was a contract of employ-
ment. It is not uncommon for persons who are independent
contractors to have their expenses paid. Payment of expenses
is no more consistent with an employment relationship than
with some other relationship. The preponderance of the evi-
dence suggests to me that there was to be no such arrangement.

Moreover, there is simply no credible evidence to support
the proposition that the Respondent impliedly promised to pay
the Applicant a salary, let alone a salary of $6,000. It is com-
mon ground that at no time was there ever any discussion about
a salary. Indeed, the Applicant, to his credit, acknowledges
that he simply “assumed” that the same salary was to apply.
As I suggested to the counsel for the Applicant, that seems to
me to be too drastic an assumption to make in face of the fact
that the Respondent had only shortly before terminated his
employment, said he no longer had a job and said nothing
thereafter about his remuneration. If he was to continue in
employment on the same terms and conditions, it seems odd
that the Respondent should have gone to the trouble to have
terminated his employment when it did. In contradistinction
to the Applicant, specific arrangements appear to have been
made in the case of the production assistant who was re-em-
ployed, albeit on changed terms of employment.

The Applicant, as is common ground, was not paid a regular
salary during the time in question. The $3,000 paid to him
was, as I find, paid as an act of grace by the Respondent be-
cause it acknowledged that he was in some financial difficulty.
Unlike the previous arrangement, it was paid to him without
there being any deduction for tax, as might be expected if the
Applicant was an employee. The Applicant sought to place
some reliance on a cash-flow chart, which was prepared ap-
parently by Mr Greyling towards the end of August or
thereabouts, which shows two payments of $1,000 to the Ap-
plicant. I accept Mr Greyling’s evidence that that was simply
done as a means to identify a potential cash-flow. Perhaps what
is more significant is that whereas the chart contains a provi-
sion for “wages” for the production assistant who, it seems,
continued to work for the Respondent until the end of August
or thereabouts, the payment to the Applicant is not listed as
wages, but as something quite separate and distinct. Further-
more, unlike the wages listed for the production assistant, this
payment is not listed as an on-going obligation.

I accept the position to be, as the Applicant now seems to
acknowledge was the case, that he did not send accounts for
his “salary” until well into August. It is not only inconsistent
with the idea that the Applicant was an employee, that he should
send an account for his salary, but that if he was entitled to a
salary, it is odd that he should wait for so long before making
a formal claim for it. I accept Mr Greyling’s evidence that he
did not know of those accounts until early in 1997. It cannot
therefore be said that by failing to respond to those demands
that he or the Respondent should be taken to have accepted
that there was an entitlement on the part of the Applicant.

Likewise, I do not interpret the request said to have been
made by Mr Greyling in September for the Applicant to indi-
cate how much the Respondent owed him at the end of that
month, as indicative that he was owed a salary. The request
could just as easily be taken to be a reference to outstanding
expenses. The Respondent had never before acknowledged that
it was liable to pay the Applicant a salary and, in the circum-
stances, much more was required than an ambiguous remark
of the nature relied upon.

Counsel for the Applicant says, and I think justifiably so,
that it is unusual for people to work for nothing. The answer to
that is that people can and do work under all sorts of arrange-
ments, not always under a contract of employment. It does not
follow that because work is performed, it is performed under
a contract of service or employment. Given that the employer
and employee relationship in this case was expressly termi-
nated on 31 May 1996, that, as I have already said, is a strong
indication that it was not to continue thereafter. In any event,
the arrangement might not be so unusual as might first appear
because the uncontradicted evidence is that the Applicant was
optimistic about the products which the Respondent formerly
produced, and, furthermore, he had good reason to believe
that if the Respondent was able to acquire additional funds, he
would have been entitled to a benefit in the form of equity in
the Respondent, quite apart from the prospect of re-employ-
ment. Thus, it is not simply a case of doing something for
nothing forever.

For those reasons, I am bound to say that I am not satisfied,
on balance, that the Applicant is entitled to anything more than
that which the Respondent admits is due and owing to him. I
understand that to be the sum of $12,500 for accrued leave up
to 31 May 1996, together with the sum of $2,500 for payment
in lieu of notice, which totals $15,000.

Appearances:Mr P.J. Ward of counsel on behalf of the Ap-
plicant

Mr R.A. Lilburne of counsel on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barrie Malcolm Diamond

and

TMIA Pty Ltd t/a Modernair.

No. 728 of 1997.

24 March 1998.

Order.
HAVING heard Mr P.J. Ward of counsel on behalf of the
Applicant and Mr R.A. Lilburne of counsel on behalf of
the Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Respondent pay to the Applicant the sum of
$15,000 as and by way of contractual benefits denied to
the Applicant under his contract of employment with the
Respondent.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Steven Peter Erridge

and

Air Liquide WA Pty Ltd.

No. 1592 of 1997.

COMMISSIONER J F GREGOR.

20 February 1998.

Reasons for Decision.
On the 15th December 1997 the Commission heard this

matter. At the conclusion of evidence and submissions a Deci-
sion was delivered Extempore. That Decision, as edited,
appears hereunder. After the Decision was delivered Mr
Randles, of counsel who appeared for the respondent, made
an application for costs.

My Reasons for Decision are these—
On the 1st of September 1997 Steven Peter Erridge (the ap-

plicant) applied to the Commission for an Order pursuant to
Section 29 of the Industrial Relations Act 1979 (the Act) on
the grounds that he had been harshly, oppressively and un-
fairly dismissed from employment with Air Liquide Western
Australia Pty Ltd (the respondent).

According to the evidence of the applicant, he commenced
employment with the respondent on the 14th of April 1997.
As I understand the evidence, Mr Prendergast, who is the re-
gional manager of the respondent, had occasion to fill a position
of gas filler and he had approached the local Commonwealth
Employment Service for assistance.

The applicant was employed. In the main, his job was to fill
oxygen tanks but there were general duties as well, including
receiving goods. Part of his duties involved working unsuper-
vised at a location away from the office.

Mr Prendergast and the applicant both told me that after he
had been employed for a couple of months a position became
vacant in the office. Mr Prendergast offered the position to the
applicant and he accepted it.

The applicant’s version of the relevant events is in the early
hours of the 20th August he was assaulted by a car load of
‘blokes’, I think he called them. He was injured and this led to
his admission to the Kalgoorlie Regional Hospital in the early
hours of the 21st October. He said that he received treatment
at the hospital but he was at all times concerned that he had a
responsibility to open the respondent’s office and on a number
of occasions, tried to insure that contact was made with his
employer.

He asked a nurse in the hospital to contact Mr Grainger (su-
pervisor) whose telephone number he said he had in recall. He
said he did not have the telephone number of Mr Prendergast.
There was no response to the notification to Mr Grainger. He
asked the hospital to ring again. By 8 o’clock in the morning,
he was concerned that the messages had not been received so
he telephoned the head office of the company at Myaree, and
advised of the situation.

At about 9 o’clock he was examined by a doctor. That doc-
tor suggested he needed to continue hospitalisation but at about
9.30 the applicant had made contact with Mr Prendergast and
he was upset by his response. He alleges Mr Prendergast said
words like, “what games are you playing?” and this distressed
him. He decided he would discharge himself from the hospi-
tal. Proof of discharge is in Exhibit E1 which certifies that—

“This is to inform you that Steven Erridge, DOB
22.11.1961, attended the emergency department of
Kalgoorlie Regional Hospital at 0004 hours on the 21st
of August, 1998 as a result of an alleged assault. He was
transported to hospital by the police. Mr Erridge was
examined by a doctor and subsequently admitted to the
hospital.
Mr Erridge discharged himself against medical advice in
order to travel to Perth for a meeting with his employer.”

Also submitted is a photocopy of a discharge at own risk
certificate which was issued by the responsible medical of-
ficer at the Kalgoorlie hospital on the 21st August 1997. After

his discharge the applicant says that he went to the respond-
ent’s office. When he arrived he received no sympathy at all
from any of the employees who were present, that included
Mr Hoani Stevens whom he asked to tell Mr Prendergast that
he was present. According to his evidence, Mr Stevens rang
Mr Prendergast who made arrangements to come into the of-
fice. The applicant said that his face was swollen from the
attack and he had abrasions and cuts around his eyes. No one,
he says, in the office asked him if he was all right. There was
a conversation between him and Robert Grainger, who did not
give evidence today, but who submitted a version of events by
way of a memorandum (Exhibit R5). The applicant challenges
the acceptance of this document. I therefore am obliged to
deweight the document because Mr Grainger was not present
to be cross examined. However, that does not affect me under-
standing the events clearly because there is evidence from other
people who were present from which I am able to draw knowl-
edge of the events.

When Mr Prendergast arrived at the office, the applicant
says that he walked straight past him. He was mumbling and
appeared to be agitated and aggressive. The applicant made
the allegation that Mr Prendergast appeared to be “stoned”.
There was no evidence to support this contention. My finding
as to the likely truth of this allegation appears later in these
Reasons. The applicant says that he could not believe the atti-
tude of Mr Prendergast who dismissed him immediately on
the spot. He asked for use of a phone and that was denied to
him. Next he went to the office of another company nearby.
He was unable to use a phone in that office to summon a taxi
but eventually he obtained transport home. The applicant claims
later in that day Mr Prendergast arrived at his home and de-
manded keys and a mobile phone which were company
property in his possession. After some conversation Mr
Prendergast lunged at him and grabbed his shirt. Later the ap-
plicant rang the police who took possession of the keys and
the telephone. On the 22nd April the applicant says he made
an attempt to discuss the matters with Mr Foley who is a Gen-
eral Manager of the respondent. In short, Mr Foley was
unconvinced by his suggestion that he ought to be re-engaged.
Mr Foley had accepted the version of events told to him by
officers from the Kalgoorlie branch and the decision to dis-
miss was not reversed.

The applicant through all of this denies allegations by the
respondent that he attended for work on occasions, if not in-
toxicated, at least under the influence of alcohol. That he was
late on occasions without proper explanation. That he visited
Mr Prendergast’s home in a similar state. The applicant does
admit that he did visit the home but not in the circumstances
described by the respondent. The respondent’s version of events
is quite different. It says that this was an employee who after
initially establishing a comfortable working relationship had
a series of problems concerning his personal conduct, particu-
larly with the consumption of alcohol. On a number of
occasions he presented for work in circumstances where he
was unfit for duty.

The evidence of Mr Prendergast is that on at least two occa-
sions he gave warnings to the applicant. Mr Stevens was able
to verify the warnings took place. During the first warning,
Mr Prendergast told the applicant that he should not bring his
personal problems to work. In the second warning, he was
told that his job was at risk. In response, the applicant had said
he would try and give up drinking and would advise if he was
to be late. Mr Prendergast also gave evidence that on a number
of occasions he urged the applicant to modify his behaviour.
For instance, the applicant appeared at his home on one day at
11am in the morning in a stolen vehicle and with the appear-
ance of having been in a fight. The applicant had gone to the
house of Mr Prendergast’s mother-in-law and asked to be let
in but she had declined because she was frightened. The appli-
cant later returned to the house on a Saturday and Sunday. In
relation to both these events Mr Prendergast had rung the re-
spondent’s human resources officer and was, according to his
evidence, told that the incidents happened outside of work and
which were unable to be dealt with as if they happened at
work. There were other incidents as well including one where
the applicant had time off for a tooth extraction and did not
return to work.

Mr Prendergast’s version of events was that the applicant
did not make the phone calls that he claimed he made from the
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hospital. He says proof of this is in the Voicemail message
which was left on his telephone. The Voicemail system timed
the telephone call at 6.00am, yet the message purported to say
the call was made at 1.07am. There were also calls from a
female person and those calls. According to the evidence of
Mr Prendergast, the information was given as if it were a joke
accompanied by giggling and ‘carrying on’. At 10.30am Mr
Stevens rang Mr Prendergast and told him that the applicant
was in the respondent’s premises and was very agitated. When
Mr Prendergast arrived he could see that there was tension
and he was concerned there would be a fight between Mr
Stevens, Mr Grainger and the applicant.

Mr Prendergast then dismissed the applicant on the spot.
The applicant was aggressive and was drunk. This is not
an unusual circumstance according to Mr Prendergast. He
said he had been rung on a number of occasions late at
night by the applicant in a similar state. This evidence is
supported by the evidence of Mr Stevens who says he was
similarly contacted.

The Commission also has evidence concerning the events
of the night of August 20th and 21st. There is a letter from
Sergeant D E Taylor (Exhibit R1). Formal parts omitted the
letter says—

Re: Steven Peter ERRIDGE.
“A search of station records confirms that at midnight,
August 20, 1997, Mr Erridge was conveyed to the
Kalgoorlie Regional Hospital by two officers from this
station.
Records show that police attended at the Sandlewood
Hotel in response to an altercation Mr Erridge had with
another unknown person.
Police conveyed Erridge to hospital as a goodwill ges-
ture due to a cut on his head and the state of his
intoxication.”

The comment about the cut on the head is interesting be-
cause the evidence of Mrs Pauline Smith is that when she saw
the applicant soon after discharge he had a cut on his head.
This the applicant has denied in his examination-in-chief and
his statements from the bar table when he said that he had
black eyes and other abrasions.

There is an action report attached to the letter from Acting
Sergeant Taylor. The action which is recorded in a form num-
bered H043598. Form P147 is a formal report required to be
kept by the duty sergeant, and the form says—

Task: Disturbance
“P.C. Kenny and P.C. Wood attended to T743 who spoke
to a complainant who had an altercation in the Sandlewood
Hotel with another patron.
Erridge conveyed to KRH. Erridge then said, ‘Thanks
boys—See you later.’ Did not want police there any more.”

On the final line it says “NFAR”, which is police-speak for
“no further action required”.

Both of the documents give a different picture of events to
that offered by the applicant.

The Commission also heard evidence from Pauline Smith
who was called by the applicant. Mrs Smith was able to iden-
tify a document before the Commission in Exhibit R3 which I
quote as follows—

“I, Steven Peter Erridge, hereby say on oath, pledge 10
per cent of compensation for legal action within”

I will not read it all on transcript because I cannot decipher
some of the words but the thrust of the document is a pledge to
Pauline Smith to give her 10 per cent of any compensation
resulting from any legal action if Pauline Smith is a witness
on behalf of the applicant. Also before the Commission is a
post card (Exhibit R4) in which the applicant writes, amongst
other things—

“I need you to write a detailed essay on what Greg
Prendergast was like to you and me. Exaggerate if you
may. The more shit we put on Greg, the more change of
winning the court case.”

He then goes on to offer to fly Mrs Smith to Perth should
any legal action occur. The applicant was subject to cross-
examination about those writings and I will deal with those
later in my analysis.

I want to quickly touch upon the law to be applied in matters
such as this. The test for ascertaining whether a dismissal is
harsh, oppressive or unfair is outlined by the Industrial Ap-
peal Court in Undercliffe Nursing Home v. Federated
Miscellaneous Workers Union of Australia 1985 (65 WAGR
385). The question to be answered is whether the right of the
employer to terminate the contract of employment has been
exercised so harshly, oppressively or unfairly against the ap-
plicant as to amount to an abuse of the right. A dismissal for a
valid reason within the meaning of the Act may still be unfair
if, for example, it is effected in a manner which is unfair, but if
the employment has been terminated in a manner which is
procedurally irregular, that will not of itself necessarily mean
a dismissal is unfair.

In Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and
Byrne v. Australian Airlines (1995) 65 IR 32. Kennedy J also
observed that whether an employer in bringing about a dis-
missal adopted procedures which were unfair to the employee
is but an element in determining whether the dismissal was
harsh or unjust.

Before I move to my analysis, I first deal with the witness
credibility. I had the opportunity to observe the applicant both
giving evidence and as he conducted his case. I have seen each
of the other witnesses in the witness box as they gave evi-
dence under oath. I must say that I am unimpressed with the
evidence given by the applicant. I say so taking into account
that he was not represented. He produced no evidence in cor-
roboration of anything that he said in his viva voce evidence.
The only two pieces of evidence that he produced were
non-controversial. That is, the statement in Exhibit E1 from
Mr Byrne that he had been in hospital, and the discharge at
own risk document (Exhibit E2).

The applicant showed an unfortunate habit particularly when
he was examining witnesses, of trying to put words into their
mouth. I raised that with him on three occasions. It seems as
though he was determined to have the facts fit the story; not
the other way around, and I am forced to approach his evi-
dence with considerable caution as to its veracity. He may
well believe what he said. Unfortunately I do not think that
what he said reflects the true events in the matter. I therefore
conclude that where the evidence presented on behalf of the
applicant is contrary to the evidence of the respondent, I pre-
fer that of the respondent. There is no reason for any doubts
about the truth of the evidence received from Hoani Frederick
Stevens, Pauline Joan Smith and Trevor Alexander Foley. I do
not have the same reservations with each of the witnesses from
the respondent. Mr Prendergast did equivocate a little under
cross-examination, but not on matters of substance which
would cause me to say that his evidence in general ought to be
treated with caution.

I have to decide this case on the balance of probabilities, and
my task here is to select between the opposing stories, and by
weighing the evidence reach a conclusion. What is probable to
have happened in this case? I think it is more probable than not
that the applicant did on a number of occasions, the precise
number of which I cannot be sure, present for work or was in the
presence of his employers when suffering the effects of alcohol
or under the influence of alcohol; one or the other.

It seems passing strange that a person would appear, even
if it was only twice, at work over a period of two months,
having been beaten up. If one counts the occasion when
the applicant appeared at Mr Prendergast’s home in
non-work time, that is three times in two months. That is
an unusual record, and it points, when taken with the evi-
dence about drinking, to some apparent dysfunctional
lifestyle. I prefer the version of events which occurred
during the dismissal that was put to me by the respondent.
I do not think the events happened at all the way the appli-
cant says. For instance he seems to have no clear
recollection about what happened between him and Mr
Stevens. I accept Mr Stevens’ version of those events. Mr
Stevens has no reason at all to tell the Commission any
untruths about what happened to him. There is no value to
him to gild the lily. He gave his evidence frankly and
openly. He gave frank answers to the applicant when he
was cross-examined, and I cannot but conclude that the
applicant’s story about what happened when he arrived at
the respondents office is just untrue.
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I have reached the same conclusion about the applicant’s
version of events when Mr Prendergast went to collect the
company’s property. If there is continuity in the applicant’s
behaviour, and I have no reason to believe in view of the find-
ings that I make about his behaviour that there is not, then Mr
Prendergast’s version of events when he went to try and re-
cover the company property is the more likely to be true. There
obviously was some conflict between them, but the applicant
on his own admission was very upset at the time. He was even
more upset when Mr Prendergast went to recover the goods
from him.

It is passing strange that if Mr Prendergast had assaulted the
applicant in the way he claims, after he had already been as-
saulted the night before, he would have said “Enough is
enough” and told the police and had Mr Prendergast charged,
but he did not. Therefore in all likelihood Mr Prendergast’s
version is correct. Again referring to the applicant’s credibil-
ity he tried very hard to get the witness, Pauline Smith, to
agree that she had been teased or upset by Mr Prendergast and
others, and she refused to accept that she had been.

With respect to her, she seems an uncomplicated person, if I
can put it that way, but she was sure about what happened
between her and the applicant. She had no doubt what was
being asked of her by the applicant by way into pledges and
arrangements to give evidence. In short she was asked to join
the applicant in an attempt to concoct a version of events that
would support his story. I reject the applicant’s version of the
word “exaggerated” that appears in Exhibit R4. He has told
the Commission that he is an educated man. I have no doubt
that he knows the true meaning of exaggeration, and the intent
of those two documents is sadly clear (Exhibits R3 and R4
that were given to Mrs Smith). He was asking Mrs Smith to
join him in an enterprise of deception which would give a
reward to her out of any compensation payment awarded to
him which, in the circumstances, would have been ill gotten.

Finally, the applicant went to see Mr Foley. I accept Mr
Foley’s evidence that the applicant booked himself into hotels
and tried to have the respondent billed for costs. There is no
justification whatsoever for such conduct. When Mr Foley
raised the question of the amount of money expended for which
the applicant sought reimbursement for one night’s accommo-
dation, he said that the general tariff room rate was $110 but
the total amount spent was $300. The applicant said from the
bar table, “Oh well, the small bottles in the bar are very ex-
pensive”. Even if he was engaged bona fide on company
business I am surprised that he thought he could spend it’s
money in this way. That would be unusual commercial prac-
tice if that were to be the case.

I think it is also true that the applicant tried to impress upon
Mr Foley a level of academic learning which he does not have.
There is no reason at all for Mr Foley to come into this Com-
mission and say that the applicant claimed he was a doctor of
psychology if the applicant had not said that. The applicant
may not remember saying that, and it gets me back to my ear-
lier stated conclusion about his story. All of these things put
together, create a picture of unreliability in terms of the evi-
dence that the applicant presented to the Commission. For all
of these reasons, this application will be dismissed and Orders
of dismissal will issue.

As mentioned at the beginning of these Reasons, at the con-
clusion of the delivery of the extempore reasons Mr Randles
drew the Commissions attention to its power to award costs
pursuant to Section 27 of the Act. That power can be exer-
cised where there are special circumstances that exist which
would justify the award of costs such as for witnesses, accom-
modation, out of pocket expenses and transcript, for example.
Mr Randles submitted that this application attracts the special
circumstances to justify awarding costs. He said that the na-
ture of the cross examination by the applicant which was
directed to both Mr Stevens and especially Mr Prendergast
was nothing more than an attempt to make scurrilous allega-
tions of a generally criminal nature in Mr Prendergast’s case
and more generally in respect of Mr Stevens alleged bad atti-
tude. The other matter is the applicant’s intent to pervert the
operation of the Commission by expecting or encouraging Mrs
Smith to give evidence that was clearly not open for her to
give particularly when one takes into account that she had only
ever met Mr Prendergast on one occasion and spoken 15 or 20

words to him. In the circumstances the respondent had been
put to considerable expense in bringing witnesses from
Kalgoorlie to Perth to give evidence in a matter which had no
chance of success which would have been abundantly clear to
the applicant. This is borne out by the fact that the applicant
asked Mrs Smith to bolster his case by fabricating evidence of
some alleged misdemeanour by Mr Prendergast. At the con-
clusion of the address by Mr Randles the Commission directed
that the respondent submit a schedule of costs for its consid-
eration and the decision was reserved.

The Commission is empowered to award costs under Sec-
tion 27(c) of the Act. It does so in relatively rare circumstances.
The situation here is that the applicant has mounted a case
against the respondent, that case as has been described above
is completely devoid of merit. The applicant, from the evi-
dence given by Mrs Smith and particular as disclosed in
Exhibits R3 and R4, tried to bolster his case by having Mrs
Smith give evidence that she was clearly unable to give. An
indication of the attitude of the respondent is also shown in a
fax which had been sent to Mr Foley (Exhibit R2). That fax
requested the sum of $750,000 in settlement of the claim. It
insinuated that the applicant was in possession of some sort of
recording of the events. It finishes with the words “Hope you
are nervous, I would be. Love from Steven Erridge.” All of
this evidence points to the applicant embarking upon litiga-
tion for vexatious purposes. He has attempted to use the
Commission to damage the employer. It would be wrong in
the circumstances if the respondent was forced to bear costs
of this case which is holy unmeritorious. In the circumstances
I will grant costs. The respondent, through Mr Randles, has
submitted a breakdown of the expenses in defending the claim.
They cover air fares for each of the witnesses, hotel expenses
and hearing attendance fees for Mrs Smith, Mr Prendergast
and Mr Stevens. I grant costs described in the schedule for
airfares and accommodation. Having examined the claims for
fees I award $50 attendance fee for Mrs Smith, and $100 each
for Mr Prendergast and Mr Stevens. I decline to award gen-
eral expenses claimed that is parking for Mr Foley, amusements
for Master Smith during the hearing and taxi fares. In total I
award the respondent the sum of $2,115.00. Minutes of Pro-
posed Order will now issue.

Appearances:Mr S Erridge appeared on his own behalf.
Mr A Randles, of counsel, appeared on behalf of the respond-

ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Steven Peter Erridge

and

Air Liquide WA Pty Ltd.

No. 1592 of 1997.

COMMISSIONER J F GREGOR.

10 March 1998.

Order.
Having heard the applicant on his own behalf and Mr A

Randles on behalf of the respondent the Commission pursuant
to the powers vested in it under the Industrial Relations Act,
1979 hereby orders—

1. THAT the applicant pay to the respondent costs in
the sum of $2,115.00 within 14 days of the date of
this Order.

2. THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raymond Farrell

and

Bilbo Pty Ltd.

No. 791 of 1997.

COMMISSIONER J F GREGOR .

10 March 1998.

Reasons for Decision.
(Extempore)

On the 28th April 1997, a notice of application was filed in
the Commission for an order pursuant to Section 29(1)(b)(i)
of the Industrial Relations Act, 1979 (the Act) whereby the
applicant sought an order for reinstatement and the payment
for lost wages between the 11 April 1997 to the date of rein-
statement in the sum of $443 for each week during that period.

The application was initially allocated to the Commission,
otherwise constituted, which caused an investigation to be made
pursuant to Section 93(8) of the Act. The Commission, having
viewed the report by the Deputy Registrar, considered that
conciliation would be unavailing and the matter should go to
hearing. The matter was then reallocated to the Commission
as constituted.

A conciliation conference between the parties was listed for
the 21 August 1997. The conference date was vacated on the
application of the respondent, or a person named Michael
Galluccio, who at times has appeared as if he has been acting
for the respondent. The Commission was told that Galluccio
was not available on the day of the conference because he was
in the District Court.

There was a date of hearing then set for the 2 September
1997. That date too was vacated. A new date was set for the 13
October 1997. That hearing proceeded. There was no appear-
ance on behalf of the respondent but the Commission heard
from the applicant represented by Ms McGinty. Ms McGinty
sought leave to vary the identification of the respondent to
Bilbo Pty Ltd and that application was granted.

Ms McGinty argued that the hearing should proceed in the
absence of the respondent. The Commission at the time de-
clined to do so because it may be unfair to the respondent. The
Commission decided it would give the respondent another
opportunity to appear and be heard, and to that end on 22 Oc-
tober 1997 a notice of hearing advising the time and date of
today’s hearing was sent to the respondent. There has been no
appearance by the respondent.

The file reveals that the respondent has not attended upon
the Commission when conferences have been called and it
also indicates that on the one occasion when the respondent
did appear, it left the meeting before it was completed. This
respondent was served by post with a notice of proceedings in
a Form 24, that being good service insofar as the Regulations
are concerned, and there was no appearance. I find that the
respondent was duly served with a notice of proceeding. Hav-
ing satisfied myself that service has been made in accordance
with the Industrial Relations Commission Regulations 1985
and that at material times the respondent has not exhibited a
desire to put it’s case (Bel-Air Tavern v. Nigquet [1985] 65
WAIG 1351) and in accordance with the express power to do
so under Section 27(1)(d) of the Act, I will proceed to hear the
matter in the absence of the respondent.

The following are Reasons for Decision continued from the
finding that has been published earlier in this writing.

During these proceedings, the Commission has heard from
Raymond Farrell. He is a man who has been employed in the
transport industry for 28 years. He told the Commission that
he had obtained work with the respondent through the then
Commonwealth Employment Service on or about the 13 Feb-
ruary 1997. He described the respondent as being Dale River
Transport. He also identified a Group Certificate (Exhibit F1)
which shows that the employer is Bilbo Pty Ltd trading as
Dale River Transport. This information coincides with infor-
mation which was on the file as a result of a search made of
the company’s records.

When Mr Farrell commenced employment, he drove trucks
in the range of rigid vehicles between 4.5 and 13.9 tonnes
gross combination mass. He also drove a forklift and was quali-
fied to do so. He had no specified hours of work in that he said
he worked Monday to Friday for as many hours as was re-
quired but he was never paid any overtime. He was paid $500
gross each week.

In the time that he worked for the respondent, he received
no warnings that one would identify as warnings in the indus-
trial sense. He did say that he was told by Mr Galluccio that he
should not ring a client of the respondent if there were break-
downs with the truck. There were no other incidents that Mr
Farrell can recall which would give rise to him concluding
that his job was under risk for any conduct of his.

He told the Commission that on the 5 April he went to pick
up his wages and he raised with his employer an issue of what
he considered to be an underpayment of superannuation. He
said he would like to be paid proper wages. He was told then
that if he did not like it, he could leave, and was given two
weeks notice. However, after only a week he was rung by
Galluccio and told to finish immediately. He was expecting
this, he said, because after the discussion he had with Galluccio
on the next day or it might have been the day after—another
worker was placed with him to be taught the delivery route.
He concluded from that, that his employment might be com-
ing to an end.

The applicant said that after his dismissal he tried to get
work at various places. He was unable to obtain any work for
about 12 weeks. He then managed to get a job and he has had
regular employment ever since.

Mr Ferguson, who appeared for the applicant, says the nub
of this case is that here is an employee who did no more than
ask for his entitlements. He just wanted to be treated in a fair
way and in response he was told he would be dismissed. Worse
still, he was not even allowed to serve out the total amount of
his notice. He was dismissed summarily after one week of
two weeks notice. Mr Ferguson says that must be harsh and
unfair and oppressive.

The Commission has not heard from the respondent in
these matters. As has been related previously in these Rea-
sons the respondent has had the opportunity to appear. The
Commission decided it would hear the case in its absence.
In such circumstances, the Commission has to be careful
to ensure that it is in possession of sufficient of the facts
that are necessary to ground a proper finding in the mat-
ter. The way the Commission would do that in a
circumstance such as this is to be more than satisfied of
the probity and the veracity of the witness evidence that
was received from the applicant.

In this respect the Commission has had the opportunity of
observing Mr Farrell in the witness box. As a result there is no
reason to conclude that he is not a man of truth. He has related
in a clear way what happened from his point of view. There is
nothing to suggest that he has not told the Commission the
truth, it is therefore concluded that the evidence that he has
put to the Commission is a full recitation of all of the relevant
events, and the Commission is entitled to accept it as being a
truthful account of what occurred.

The question remains as to whether the dismissal was unfair
or not. The test for determining whether the dismissal is un-
fair is well settled. The question as put by Mr Ferguson is
whether the respondent has acted harshly, unfairly or oppres-
sively in the dismissal of the applicant. It is for the applicant
to establish that in all of the circumstances in the particular
case that the dismissal was unfair. The tests are set out in the
Undercliffe Nursing Home v. Federated Miscellaneous Work-
ers Union of Australia 1985 (65 WAIG 385) case where it is
said that the question to be answered is whether the right of
the employer to terminate the employment has been exercised
so harshly or oppressively and unfairly against the applicant
so as to amount to abuse of that right.

The employer is also required, in bringing about a dismissal,
to adopt procedures which are fair, but the mere fact that those
procedures were not adopted will not of itself call a dismissal
into question. They are but an element in determining whether
it was harsh or unjust. See Shire of Esperance v. Mouritz (1991)
71 WAIG 891.
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Concerning the question of compensation. Recently in a
decision of the Full Bench in Gilmore v. Cecil Bros, FDR Pty
Ltd and Others (1996) 76 WAIG 4434 at page 4447 attention
has been given to the way that compensation ought to be as-
sessed. In Bradley Richard Smith v. CDM Pty Ltd 1310 (1997),
the Full Bench said that the correct approach is set out in
Burswood Management Ltd v. Federated Liquor and Allied
Industries Employees Union of Australia, Western Australian
Branch, Union of Workers’ (1987) 67 WAIG 1529 @ 1531,
subject to the limitations that are set out in section 23 of the
Act. Those limitations prohibit the Commission from award-
ing more than the equivalent of 6 months’ salary.

The Burswood Case (supra) directs the Commission, when
assessing compensation, to apply the following criteria.

“The primary rule is to ask whether there has been a loss
suffered by the employee as a consequence of his dis-
missal from employment, and that answer will vary
according to the nature of the employment, the period for
which he has been employed, the period for which em-
ployment may reasonably be expected to continue and
the length of time which may elapse before the employee
gains other employment and the nature of that other em-
ployment, and any difference in the rate of pay which may
be applicable before and after dismissal. The amount to
be awarded must not be arrived at arbitrarily, but at the
same time it may be necessary to adopt a fairly broad-
brush approach.”

The important factors are those which are set out. They are
not limited to one factor as is argued by Mr Ferguson who
suggested the length of time out of work is the primary con-
sideration. The Commission has to consider a range of factors.

I turn to my findings in this case. I have said I accept the
evidence of Mr Farrell as being truthful. There is no evidence
in rebuttal of his evidence. I therefore am drawn in inexorably
to the conclusion that the dismissal was unfair. There must be
unfairness if the motivating factor for the dismissal is that the
employee merely seeks what the law entitles him to get. True,
there is a remedy available in the Industrial Magistrate’s Court
for underpayments, and one can say that remedy may have
been available here, but that is not what is sought and not what
this Commission can grant.

What the applicant says through Mr Ferguson is “Here is a
manifest unfairness which arises merely because the appli-
cant asked for what he was entitled to”. The essence of Mr
Ferguson’s argument is that the dismissal would have still been
unfair, even if the notice period had been allowed to be com-
pleted. But he says the unfairness is compounded by the fact
that the applicant was summarily dismissed halfway through
the notice period that was promised. I am inclined to agree
with him. If an employee asks for his legal entitlements, and
as a result he loses his employment, that must fall within the
category of harsh, oppressive or unfair dealing by the employer.
I therefore find that Raymond Farrell was unfairly dismissed
from his employment with the respondent.

The question is, what should happen. The first remedy that
the Commission is obliged to consider under the Act is rein-
statement. The history of this matter shows that the respondent
has not taken the opportunity to take part in the proceedings
before the Commission. It is unlikely in these circumstances
that a viable relationship could be re-established between the
applicant and the respondent. It can be concluded there has
been a fundamental breakdown in the relationship and there
would be more than mere discomfort to both parties if the
Commission ordered reinstatement. In any event, the Com-
mission is not in a position to make a reasoned judgment about
the potential for a peaceful relationship because it has been
deprived of input from the respondent. I am forced to con-
clude, and I do, that reinstatement is not viable.

As the Act directs me to do I turn to the question of compen-
sation. The applicant was employed for a period of two months.
That is an important factor. He could have reasonably expected
the employment to continue, but subject to being bound by an
award which means the contract could be brought to an end by
the giving of the prescribed period of notice. In this case the
parties agreed on two weeks. An employee can not expect to
be employed forever.

It is also a factor to consider the length of time which may
elapse before the employee gains other employment, and the

nature of that employment and any different rate of pay. He is
working in the transport industry in his new job. There is not a
difference or potential difference in remuneration. Taking into
account that he was unemployed for 12 weeks, but recognis-
ing that he received income the question is in this period from
social service payments, I think it is fair if he is awarded a
sum of money which I will calculate based upon the sum of
$500 a week. If he was awarded an amount for loss or injury
which would be equivalent of the period that he worked for
the employer, that is a period of two months, it would be rea-
sonable compensation in the circumstances. The applicant will
be awarded the sum of $4,000 as compensation for loss or
injury caused by his unfair dismissal. Minutes of Proposed
Order will issue that will reflect the finding that Raymond
Farrell was unfairly dismissed, that reinstatement is not a vi-
able option and that he be paid the sum of $4,000 in
compensation.

Appearances:Mr G Ferguson, from the Transport Workers
Union, appeared on behalf of the applicant.

No appearance on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raymond Farrell

and

Bilbo Pty Ltd.

No. 791 of 1997.

COMMISSIONER J F GREGOR.

26 March 1998

Order.
HAVING heard Mr G Ferguson from the Transport Workers
Union on behalf of the applicant and there being no appear-
ance by or on behalf of the respondent, the Commission
pursuant to the powers vested in it under the Industrial Rela-
tions Act, 1979 hereby orders—

1. THAT the respondent pay to the applicant the sum
of $4,000 within 14 days of the date of this order.

2. THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christopher Ian Firns

and

Braeside Enterprises Pty Ltd T/A Mt Gibson Emu Farm.

No. 1112 of 1997.

9 March 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(ii) of the (WA) Industrial Rela-
tions Act, 1979 (“the Act”). By it Christopher (amended from
“Colin” by leave) Ian Firns (“the applicant”) claims he has
been denied contractual benefits by Braeside Enterprises Pty
Ltd T/A Mt Gibson Emu Farm (“the respondent”).

The particulars of the benefits claimed, as amended by leave
at the hearing, are as follows.

• $2769.30—being the balance of wages claimed due
for the period 6 January 1997 to 25 April 1997.

• $692.20—being payment for five days of leave
claimed as due but not taken at the time the employ-
ment ended.
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• $71.66—being the pro rata cost of a vehicle license
for the period claimed as reimbursement due.

• $53.60—being the pro rata cost of comprehensive
vehicle insurance for the period claimed as reimburse-
ment due.

• $250.00—being claimed as superannuation contri-
butions due.

• $576.93—being claimed as accrued annual leave due
at the time the employment ended.

A sum of $2500.00 originally included in the claim was with-
drawn by leave. The total sum of monies sought by the applicant
as denied contractual benefits is $6914.19.

The respondent operates an emu farm at Mt Gibson Station
some 430 kilometres east of Geraldton. Mrs Morna Bennett-
Wheeldon is the principal of the company and the managing
director of the emu farm operations. According to Mrs Bennett-
Wheeldon the property carries some 4,000 birds, has its own
export abattoir, a breeding capacity for 30,000 birds and good
tourist potential but at the time the respondent took over the
property was very run down. The respondent tendered for the
lease of the property in or about November 1996. According
to Mrs Bennett-Wheeldon this course of action was taken af-
ter consultation with the applicant and his parents on the basis
that if the tender was successful, the applicant would work on
the property. This much, it appears, is agreed. But there is no
agreement as to the nature of the arrangement entered into
between the applicant and the respondent for this work or the
conditions to apply.

The applicant says there was a contract of service entered
into between him and the respondent and the claim is for enti-
tlements due him arising from that contract. The respondent
says that the arrangements between it and the applicant were
not at any stage that of employee-employer and that as a con-
sequence there is no jurisdiction or, in the alternative, there
are no entitlements due.

Section 29(1)(b)(ii) of the Act is as follows—
29.(1) An industrial matter may be referred to the Com-

mission—
(a) ...

and
(b) in the case of a claim by an employee—

(i) ...
(ii) that he has not been allowed by his

employer a benefit, not being a benefit
under an award or order, to which he is
entitled under his contract of service.

Thus for the jurisdiction of the Commission to arise there
must be the fact of a contract of service between the party
applying to the Commission and the party against which/whom
the claim is brought. The first question here is whether or not
a contract of service existed between the applicant and the
respondent.

The tests to apply in determining whether a particular con-
tractual relationship is a contract of service or a contract for
services are well established. The most important of these in-
volve what might be generally called “the control test”, which
includes ascertaining the degree of control which is exercised
over the work and by whom, and other factors such as whether
the work done was integral to the functioning of the particular
organisation or merely incidental to it. The tests to be applied
were canvassed by the High Court of Australia in Stevens v
Broadribb Sawmilling Company Pty Ltd [(1986) 160 CLR
16]. And the Full Bench of the Commission has canvassed the
matter of relevant indicia to apply on a number of occasions
[see the Western Australian Builders’ Labourers’ Federation
Union of Workers, Western Australian Branch v PB and KA
Brajkovich Pty Ltd [(1990) 71 WAIG 23 and the Western
Australian Builders’ Labourers, Painters and Plasterers Union
of Workers, Western Australian Branch and RB Exclusive Pools
Pty Ltd trading as Florida Exclusive Pools [(1997) 77 WAIG 4].

No written contract was produced here and the issue turns
largely on the oral evidence of the work relationship as it was
entered into and as to how it applied in practice. Evidence was
given in this matter by the applicant and Mrs Bennett-
Wheeldon, Mr Stanley Wheeldon (husband of the respondent’s
principal) and Mr Grant Wallace. In particular, it is the

evidence of the applicant and Mrs Bennett-Wheeldon which
is of account on the question of whether or not there was a
contract of service between the parties.

Mrs Bennett-Wheeldon’s evidence as to the entering into an
arrangement for the applicant to work on the property can be
summarised as follows. In considering tendering for the lease
on the emu farm property she discussed the prospect exten-
sively with the applicant and his family because of a then
friendship and their knowledge of emu farming. She consid-
ered the applicant, a young man of about 19 or 20 years of age
with experience in and an interest in pursuing emu farming,
might be interested in becoming directly involved. She says
this prospect was discussed and resulted in an agreement that
if the lease application was successful the applicant would work
on the emu farm with her on the basis that, if and when the
business was established and running profitably, his efforts
would be recognised by way of some sort of share arrange-
ment. As Mrs Bennett-Wheeldon put it, the applicant and she
(as owner of the respondent business) would work together,
her on the finances and capital arrangements and he on the
day to day operations and production, to try and establish a
viable, profitable operation with the long term aim of the re-
spondent having a retirement income from the venture and the
applicant having part ownership and a livelihood as a result.
Mrs Bennett-Wheeldon says that as a result of these
understandings the applicant was treated as a confidante and
consulted in all aspects of the operation when he commenced
on site and that it was never contemplated, either at the outset
or in the interim, that he, as she put it, be merely an employee.

The applicant acknowledges there was discussion between
him and the respondent about beneficial arrangements for him
should the venture prove a success but he says, in the mean-
time, the parties entered into a contract of service and from
the commencement of his working on site to his final depar-
ture he was to all intents and purposes an employee.

Before taking the matter of whether there was a contract of
service between the applicant and the respondent further, I
note that I found the explanation of Mrs Bennett-Wheeldon as
to how the applicant came to work on the property convinc-
ing. However the evidence is that it was always intended that
the beneficial arrangements for the applicant intended by the
respondent were for the future and subject to the property ven-
ture making headway. In the meantime there were other or
preliminary arrangements. As it turned out it was all over just
over fifteen weeks later. It is the other or preliminary arrange-
ments actually applying in that period which must be examined.

The length of time the applicant was actually associated with
the property is in question. The schedule to the application
states that the contract of service between the applicant and
respondent commenced on 6 January 1997 and ceased on 25
April 1997. While disputing that a contract of service ever
existed, the respondent appears to accept that the applicant
commenced at the property on the date stated by him. But the
cessation date is in dispute. Mrs Bennett-Wheeldon’s evidence
is that, without notice, the applicant informed her on 24 April
1997 that he was leaving effective immediately and he did so.
This is supported by the evidence of Mr Wallace who says
that at the time he arrived from Melbourne on 25 April 1997
the applicant had already gone. And there is a copy of a letter
from the applicant to Mrs Bennett-Wheeldon before the Com-
mission [Exhibit A]. It includes a statement that the applicant
is submitting his resignation “effective from today”. The let-
ter is dated 24 April 1997.

In the light of all this I have concluded the last day the appli-
cant was at the property pursuant to any arrangement between
him and the respondent was 24 April 1997, and not 25 April
1997 as asserted in the application as filed, and that the ar-
rangement was terminated with immediate effect by the
applicant part way through that day. It follows that the total
time involved from commencement to termination was 15
weeks 2½ days give or take a few hours.

The question/s as to whether there was a contract of service
between the parties in that period and, if so, what were its
terms are matters for evidence. First the evidence of the ar-
rangement. The applicant was given the title of farm manager
while carrying out work on the property. That is not in dispute
and the evidence of himself and Mrs Bennett-Wheeldon as to
other aspects is not contentious. He was expected to carry out
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various tasks such as repairs and maintenance and the care
and management of emus as needed and not subject to direct
supervision. The authority for any expenditure on equipment,
fuel, feed etc rested solely with Mrs Bennett-Wheeldon. The
applicant’s own vehicle was used in the course of work with
fuel and other running costs being met by the respondent. It
appears another vehicle belonging to him was also used on the
property with the same costs being met by the respondent. No
provisions applied in relation to work start times, spread of
hours or maximum hours of work per day or week. Effec-
tively the applicant worked on an as needs basis. The applicant’s
board and lodging costs were met by the respondent. The re-
spondent had worker’s compensation coverage in relation to
the applicant but it appears it may have been a condition of the
lease arrangements that there be insurance cover for people
any person working on site, employee or contractor. In the
absence of any conflict in the evidence as to all these aspects,
they are accepted.

There is a dispute over paid leave. The applicant says that it
was agreed between the parties that the applicant would work
four weeks on, one week off. That is, one week in five would be
paid leave. The applicant claims that this time off was rostered
days off. The respondent says there was no agreement in these
terms or any roster. It says it was understood that from time to
time the applicant would be absent from the farm and that this
would be a matter for prior discussion between the applicant
and Mrs Bennett-Wheeldon having regard for operational needs.
The respondent says there was no prescribed time for any leave
of absence, and subject only to conferring with Mrs Bennett-
Wheeldon, was up to the applicant.

According to the respondent, records show the applicant went
to Geraldton on leave on three occasions involving the fol-
lowing dates: 21, 22, 23 and 24 February 1997; 15, 16 and 17
March 1997; and 28, 29 30 and 31 March 1997. It says the
applicant also had other time off from work when his parents
and aunt variously visited him on the property. The applicant
recalls being absent from the farm in Geraldton for 2-3 days
on or about 21 February 1997 and one other day for a work
related reason. No other detail of days absent from the prop-
erty is provided by the applicant. The sources for these
respective statements by the respondent and applicant is dealt
with subsequently.

There is also a dispute over remuneration. The applicant says
it was an agreed term that he be paid $20,000.00 gross per
annum in addition to other benefits specified. The respondent
denies that there was any such agreement and says any pay-
ment was subject to the viability of the project and, in any
event, there should be account of the fact that the applicant’s
board and lodging was provided by the respondent.

There is no dispute as to actual monies paid by the respond-
ent to the applicant in relation to the period 6 January—24
April 1997. Three cheques were raised in this period by the
respondent in relation to the work of the applicant, each for
$1500.00. Only the first two of these cheques was paid. The
respondent, angry at the sudden departure of the applicant on
24 April 1997, cancelled the last cheque shortly after it was
raised. Some time later the respondent raised another cheque
in restitution of the amount of $1500.00 with an additional
$100.00, described as “interest” added. It appears this cheque
(for convenience, “the replacement cheque”) was made out to
the applicant whereas the two previous cheques were made
out to a lawn mowing business the applicant had or operated
in Geraldton. The applicant acknowledges receipt of this pay-
ment.

This situation of payments by the respondent to a business
entity of the applicant only came to the attention of the Com-
mission through an unanswered question (more of a statement)
to the applicant in cross examination and the closing submis-
sion on behalf of the respondent. It was not dealt with by the
applicant; albeit it would seem that such disclosure would be
relevant to this case and there would be an inherent duty on
his registered agent to put such information before the Com-
mission.

Pursuant to section 27 of the Act, specific written questions
on this aspect and the dates of absence of the applicant from
the farm and in Geraldton were directed subsequently to each
of the parties. It is noted the responses are the source of the
statements of respective positions as to absences of the appli-

cant from the property. The enquiries and responses are marked
MFI A for the record. The applicant, through his registered
agent Mr Clohessy, provided the following written answers
on the matter of invoices.

(1) The applicant did not, nor was required to raise in-
voices.

(2) His evidence was [sic] he drew wages approximate
to earnings when he took days off to go to Geraldton.

(3) Two cheques of $1500 were paid to him. For con-
venience pending financial transfer to the
Respondent, payments were made to Jumbo Lawn
Mowing Service. The applicant had no other hank
[sic] A/c.

(4) No invoices were raised and none was presented in
evidence.

(5) (Item 6.) The payments made by the respondent were
for wages, for which no invoices were raised. The
final payment of $1600 of which the respondent in-
cluded $100 for interest. This payment was made to
the applicant personally—he did not claim for inter-
est and again no invoice was raised.

[Letter to Commission dated 9 February 1998 received on
8 February 1998 (sic)]

The letter then goes on to express an opinion as to taxation
liability and law.

No detail on the assertion that the applicant himself “drew”
(whatever that means) wages approximate to “earnings” is
provided. There is only the agreed fact that three cheques of
$1500 each (including the cancelled cheque) were raised for
payment for work carried out by the applicant.

No taxation deductions were made by the respondent from
any of the cheques received by the applicant (or his business).
The respondent says, effectively, that the applicant was re-
sponsible for any taxation liability arising whereas the applicant
says, consistent with employee status, the respondent is obliged
to meet the taxation liability and that the payments from the
respondent amount to $1500.00 nett so far as he is concerned.

The respondent says the applicant was going to present in-
voices in relation to Jumbo’s Lawn Mowing Service for the
amounts received but did not do so. It says that it understood a
government support scheme which applied to Jumbo’s Lawn
Mowing Service had continued in that the scheme recognised
the applicant’s involvement in the Mt Gibson property as a
new business venture for the applicant and was continuing
payments to him.

Having regard for all the evidence as to the actual arrange-
ment between the parties in practice in the period 6 January
1997—24 April 1997 I have concluded that the degree of con-
trol open to be exercised by Mrs Bennett-Wheeldon over the
applicant in terms of an ability to direct him to attend at work
and not to incur work expenses without approval is more akin
to a contract of service than anything else. I accept that the
applicant was responsible on a day to day basis for his own
work and was not subject to direction or supervision. But there
was a reserve control vested in the respondent which is a strong
indication that the relationship was that of employee-employer.
I accept that Mrs Bennett-Wheeldon treated the applicant as a
confidante in relation to the progress and finances of the ven-
ture, as she saw it, in keeping with an intended vested interest
for him. But this does not militate against the fact of that re-
serve control in the meantime.

So far as the payments are concerned there is an acknowl-
edgment by the applicant that the respondent paid a total of
$3,000.00 in cheques made out to the applicant’s lawn mow-
ing business in Geraldton. It is acknowledged too that these
went through a bank account in that business’s name. In the
light of this I consider it more likely than not that the applicant
was supposed to raise invoices in the name of the business for
the cheques received but did not. And having regard for the
respective explanations for the cheques being made out to the
lawn mowing service, I think Mrs Bennett-Wheeldon’s evi-
dence more credible so far as she was concerned than the
applicant’s version that it was to suit the name on his only
bank account. But this arrangement, albeit irregular and/or with
taxation implications, has to be seen in the context of the next
payment by the respondent of $1500.00 which was made
directly to the applicant.
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The fact of no regular hours or start or finish times, in the
context of farm management or work, is not inconsistent with
a contract of service and the fact that the arrangement contem-
plated paid leave is relevant and suggests an employee status.
The other evidence as to work arrangements such as the board
and lodging, workers’ compensation, vehicle use and fuel pro-
vision, are not conclusive one way or the other as to the
applicant being an employee or not.

Having regard for all this it seems to me that the greatest
weight is to be given to the respondent’s reserve control vested
in Mrs Bennett-Wheeldon while the contract was afoot. I have
concluded that the applicant was an employee for the purposes
of the jurisdiction of the Commission in this matter. I turn
now to the benefits claimed are due to the applicant. It should
go without saying that the onus of proof lies with the party
making the claim.

First the claim of $250.00 for superannuation contributions.
No submissions on this part of the claim were put. There is no
evidence this was discussed between the parties or contem-
plated in their arrangement. It will be dismissed.

The claim of $53.60 for a pro rata cost for vehicle insurance
and $71.66 for a pro rata cost of vehicle license was advanced
by the applicant on the basis of an agreement he says he had
with Mrs Bennett-Wheeldon that these would be paid by the
respondent when they fell due. Mrs Bennett-Wheeldon ac-
knowledges this was discussed but says any payment it was
subject to the viability of the enterprise at the time the costs
fell due. In all, I think it likely that there was an agreement
that the license and insurance for the applicant’s vehicles would
be paid when they fell due but there is no evidence that there
was any agreement for a pro rata benefit of the nature claimed.
Mr Clohessy seems to suggest this outcome would be fair in
all the circumstances. But even if that is the correct approach
here, which it is not, the fact is that there is no evidence before
the Commission that the amounts claimed are indeed pro rata
costs. No evidence of the license costs or insurance costs was
produced. The claims will be dismissed.

The claim for five days pay on the basis of rostered days off
not taken by the applicant is based on the ground that it was a
condition of the employment that the applicant work on a four
weeks on one week off basis. The respondent acknowledges
that the matter of a four week on one week off cycle was raised
in discussions between the applicant and Mrs Bennett-
Wheeldon but says this was not agreed and the applicant took
paid leave as he saw fit subject to the needs of the farm at the
time.

No roster was produced and, considering the nature of the
enterprise and its state, I think it very unlikely there was an
agreement to a fixed cycle of four weeks on one week off and
more probable that the applicant was entitled to reasonable
paid leave of absence from time to time. The question is how
much paid leave of absence did he have away from the prop-
erty and how much, if any, could be reasonably said to be due?
Mr Clohessy’s letter of 27 February 1998 to the Commission
says the applicant can only recall being absent on paid leave
for three days in February but this is at odds with Mr Clohessy’s
letter of 9 February 1997 which says the applicant“drew” wages
when he took days off to go to Geraldton. This can only refer
to the three cheques for $1500.00 which were raised between
6 January and 24 April 1997. Other than this, all the Commis-
sion has before it is the respondent’s statement of days absent
from the property. There is simply not enough for the Com-
mission to conclude that the applicant has been denied
reasonable paid leave of absence in accordance with his con-
tract of employment. This part of the claim is dismissed.

The claim for pro rata annual leave is based on an alleged
entitlement to four weeks’ annual leave per year. The appli-
cant’s evidence is that it was agreed that he would be entitled
to four weeks’ annual leave each year. The respondent acknowl-
edges that in the discussions leading to the arrangements
between the parties the applicant was anxious to establish that
he would be able to have time away from the property. Having
regard for what is before me I think it probable that there was
a tacit understanding that the applicant would be entitled to
annual leave and this was not just to be reasonable leave but
for four weeks per year. However there is no evidence of any
discussion as to a pro rata entitlement to apply under the con-
tract however. This claim is not made out.

The claim of $2769.30 for wages for the period 6 January -
25 April 1997 is the most significant of the amounts claimed.
Mr Clohessy says the claim of $2769.30 due is based on a
calculation of a weekly gross rate on the basis of $20,000.00
gross per annum for the time worked less the amount received
by the applicant. The weekly rate, according to the application
as filed, is $384.62 gross. The applicant effectively says that
as he worked for 15 weeks and was only paid $3,000.00, then
the employer is obliged to pay the balance (amounting to the
$2,769.30 claimed) and, by extension, any taxation which may
be due on the $3,000.00 received. This claim, and its basis,
was confirmed by Mr Clohessy at the hearing of the matter.

Before finally dealing with the issue of any wages benefit a
couple of points can be made. First there is no account in these
figures of the third payment (the replacement cheque of
$1,600.00) acknowledged as received by the applicant. Cer-
tainly it was received after the claim was filed but also before
the matter proceeded to hearing and the original claim was
confirmed by Mr Clohessy. In my view the claim for $2,769.30
as outstanding wages must be discounted anyway to at least
$1,269.30 (leaving aside the $100 “interest”).

Second, the claim for 15 weeks’ pay is apparently predi-
cated on the completion of 15 weeks work; that is, on the
applicant being a weekly worker. But the evidence of the re-
muneration payments actually made is not consistent with this.
According to the respondent a cheque for $1,500.00 (made
out to Jumbo’s Lawn Mowing Service) drawn on 6 February
1997 was cleared on 11 February 1997; a cheque for
$1,500.0000 (made out to Jumbo’s Lawn Mowing Service)
drawn on 11 March 1997 was cleared on 18 March 1997; and
a cheque for $1,500.00 (made out to the applicant) was drawn
on 13 April 1997 (and subsequently cancelled when the appli-
cant resigned). By way of Mr Clohessy’s letter the applicant
says he received the first of these payments on 10 February
1997 and the second on 17 March 1997. The date of receipt of
the third (and later cancelled cheque) is not provided.

The dates the cheques were raised, and drawn and the dates
of receipt as respectively provided by the respondent and the
applicant seem consistent but they do not, so far as I have
been able to ascertain, correspond with the dates the applicant
travelled to Geraldton; albeit it is asserted by way of Mr
Clohessy’s letter of 9 February 1998 that the applicant “drew
wages approximate to earnings” when he went to Geraldton.

One is left then with an incidence of payments (including
the later cancelled cheque) which suggests that, rather than
the applicant being a weekly worker, he was engaged on a
monthly basis. This would have a corollary that it is com-
pleted months of service which are relevant with respect to
any denied wages claim. The applicant was employed for a
total of three months, two weeks, four and a half days give or
take a few hours.

So what was the rate of pay? The applicant says $20,000.00
gross per annum. The respondent says virtually that there was
no fixed rate of pay set and further that there was a package
with food and lodging thrown in. The monthly payment based
on $20,000.00 gross per annum would be $1,666.66 per month
gross. However, as noted, payments of $1,500.00 were made
(including the cancelled cheque for the purposes here) approxi-
mately at monthly intervals and the applicant is on record as
saying the amount of $1,500.00 was approximate to earnings
“at the time”, though the figure is not identified as gross or
nett.

But there is another issue which has a bearing on the claim
of denied wages. It is clear from the evidence that the appli-
cant terminated his employment without notice to the
respondent and that the instant nature of the termination was
(and remained) a cause of complaint by the respondent. There
is no evidence of any discussion between the applicant and
Mrs Bennett-Wheeldon as to any provision for termination of
the contract between them either prior to 6 January or subse-
quently. The question is whether it can be implied that there
was an obligation for a party to this contract to give notice of
any termination of it and, if so, what was it.

In my view it is open to imply that it was a condition of the
contract of service between the applicant and respondent that
notice of any termination was required. The principles to be
applied in implying a term of a contract are well established
[see Full Bench, Reginald Simons v Business Computers
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International Pty Ltd (1985) 65 WAIG 2039]. The conditions
necessary to ground the implication of a term are that it must
be reasonable and equitable, is necessary to give business ef-
ficacy to the contract, is so obvious that it goes without saying,
is capable of clear expression and it must not contradict any
express term of the contract.

Having regard for the relatively responsible position held
by the applicant, the remote location and the likely difficulty
for the respondent to secure a replacement in the short term
and the approximately monthly incidence of payments, I con-
sider that a month’s notice for the termination of the contract
can be implied. I doubt that in the circumstances of that re-
mote location and the position held that it can be implied that
there was a right to forfeit payments equivalent to a month’s
notice in lieu of giving that notice. The evidence of the re-
spondent’s concern at the abrupt departure, based it appears
on the applicant’s experience and knowledge in particular about
the water supply, supports this.

There is no reason of which the Commission is aware which
could give rise to a right for the applicant not to give notice of
termination. The applicant says the decision to leave was mo-
tivated by concerns about the recent state of mind of Mrs
Bennett-Wheeldon and safety. But I am not convinced that
there is anything in this so as to dispose of the notice obliga-
tion. And although the applicant’s termination letter says “parts
of our agreement have been broken over a period of time”
these are not detailed and nothing much was made of this at
the hearing. The only alleged breach in his claim which could
have any relevance as at 24 April 1997 is the wages claim. But
there is the statement in Mr Clohessy’s letter that the applicant
himself drew the wages paid to him. This suggests no dispute
existed at these times including at the time of termination. The
applicant refers in his termination letter to a conversation a
few days earlier with Mrs Bennett-Wheeldon during which
she is supposed to have said she doubted his experience to run
the property. But nothing was made of this at the hearing ei-
ther. In all there is no reason of which I am aware which would
suggest that the contract had been repudiated by the respond-
ent before the applicant’s termination of it instantly on 24 April
1997.

It follows that the applicant breached the contract by failing
to give due notice of termination. In my view that breach prob-
ably gave rise to a right for the respondent to withhold from
the applicant payment equivalent to a month’s wages. To con-
clude otherwise would fly in the face of the contractual
obligations.

On the basis of the applicant’s claim a wage of $20,000.00
gross per annum this amounts to $1,666.66 gross. The respond-
ent effectively withheld monies amounting to $1,500.00 from
the applicant by cancelling the third cheque but this sum was
restored to the applicant, with an extra $100.00, after this ap-
plication was filed in the Commission. Thus, while the total
wages claimed by the applicant to have been earned under the
contract of service to 24 April 1997 amounts to $5,769.30 gross
and the applicant has actually received a total of $4,600.00,
the applicant’s repudiation of the contract must then be of ac-
count. The corollary is that the applicant’s claim of denied
wages can not succeed.

The orders sought against the respondent will not be made.
The application will be dismissed.

Appearances:  Mr R Clohessy appeared on behalf of the ap-
plicant.

Mrs M Bennett-Wheeldon appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christoper Ian Firns

and

Braeside Enterprises Pty Ltd T/A Mt Gibson Emu Farm.

No. 1112 of 1997.

9 March 1998.

Order.
HAVING heard Mr R Clohessy on behalf of the applicant and
Mrs M Bennett-Wheeldon on behalf of the respondent, now
therefore, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 do hereby order—

THAT this application be and is hereby dismissed.
(Sgd.) S.A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vivien Ruth Glover

and

Munty’s.
No. 1488 of 1997.

COMMISSIONER J F GREGOR.
17 March 1998.

Reasons for Decision.
On 15 August 1997 Vivien Ruth Glover (the applicant) ap-
plied to the Commission for an order pursuant to Section 29 of
the Industrial Relations Act, 1979 (the Act) on the grounds
that she had been unfairly dismissed from employment with
Munty’s. Munty’s (the respondent) is a lunch bar operated by
Sandra Manolini. According to the evidence the applicant was
employed after the respondent had placed a notice in the part
time and casual section of the classified employment adver-
tisements in the West Australian Newspaper dated 17 June
1997 (Exhibit M2). At first she was employed at the rate of
$10.50 per hour. This was later increased following a letter
written to her by the respondent on 29 July 1997 (Exhibit M4)
after the contract had finished. In the letter she claimed that
she had been employed on a casual basis as a kitchen hand and
had been in contact with the Department of Productivity and
Labour Relations which told her that the employment was sub-
ject to an award, which award established a rate for a casual at
$11.83 per hour. Subsequently an adjustment was made to the
monies that had been paid to the applicant (time and wages
records sighted by Commissioner during the hearing).

There are some facts agreed between the parties. They are
that the applicant commenced employment on 25 June 1997,
that she usually worked four hours minimum per day Monday
to Friday, that she was dismissed by the respondent, that prior
to the dismissal the applicant had made known to the respond-
ent she was not attending work on that day because of illness
but would do so on the following day. From the evidence of
the parties the applicant claims that she was engaged as a part
time employee not a casual. There was a trial period but for
one week not four weeks as alleged by the respondent, but
even if it was four weeks she worked in excess of that period.
She was dismissed on 23 July 1997. She alleges she was ill on
the Thursday and Friday and therefore absent from work. Her
fiance made contact with the respondent by telephone the fol-
lowing week and was informed that the absence was
unsatisfactory and that the applicant should come in and pick
up her pay.

From the evidence given by Ms Manolini the salient fea-
tures are that she claims that the applicant was engaged as a
casual, that there was a four week trial period, she dismissed
the applicant on 28 July 1997 because of her failure to attend
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for work on the Friday prior to the dismissal. Coupled with
that the failure to give notification the situation caused the
respondent difficulty in the operation of it’s business. The re-
spondent also claimed that the applicant’s performance had
been unsatisfactory in a number of significant ways. These
allegations were canvassed during the evidence of the parties.
The respondent alleged that the applicant had allowed oil to
spill over the top of the deep fryer, had dropped food particles
on the floor and had been told that both these actions were
dangerous to members of the staff and herself. She would not
carry out usual work tasks such as cleaning benches regularly,
nor clean the spillages created by herself and the way she moved
around the small area she created the potential for accidents to
happen.

The Commission also has before it a number of exhibits. In
Exhibit M1 a medical certificate describes that the applicant
is unfit for work for a period of two days. This certificate was
presented to refute the claim by the applicant that she had been
given a sick note for three days. Exhibit M2 sets out the rates
of pay under the Restaurant, Tearoom and Catering Workers’
Award. Exhibit M4 is a letter to which I referred to in the
recitation. Exhibit M3 is an employment declaration. In para-
graph 8 of the declaration the applicant nominates the basis of
her employment as that of casual. Exhibit M6 is a copy of a
radio advertisement which the respondent said she placed. It
notes the position of kitchen hand is available for four hours a
day—five days a week. Exhibit M7 and M8 relate to a traffic
accident suffered by the respondent at about the time of the
termination which information the respondent relies on for a
delay in effecting the dismissal.

I want to quickly touch upon the law to be applied in matters
such as this. The test for ascertaining whether a dismissal is
harsh, oppressive or unfair is outlined by the Industrial Ap-
peal Court in Undercliffe Nursing Home v. Federated
Miscellaneous Workers Union of Australia 1985 (65 WAIG
385). The question to be answered is whether the right of the
employer to terminate the contract of employment has been
exercised so harshly, oppressively or unfairly against the ap-
plicant as to amount to an abuse of the right. A dismissal for a
valid reason within the meaning of the Act may still be unfair
if, for example, it is effected in a manner which is unfair, but if
the employment has been terminated in a manner which is
procedurally irregular, that will not of itself necessarily mean
a dismissal is unfair.

In Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and
Byrne v. Australian Airlines (1995) 65 IR 32. Kennedy J also
observed that whether an employer in bringing about a dis-
missal adopted procedures which were unfair to the employee
is but an element in determining whether the dismissal was
harsh or unjust.

I need to make findings on the witness credibility. The par-
ties were unrepresented before the Commission. The process
of taking the evidence was difficult because of their personal
animosities and their inability to deal with the issues without
being argumentative and obstructive. After careful considera-
tion of their evidence, I am unable to allocate one more credit
than the other. That is on the viva voce evidence I am unable
to make a clear finding on who’s evidence I prefer. I therefore
need to examine the documentary evidence that has been re-
ceived in order that I might make a conclusion about credit.

There are three key documents in this respect. First, the ad-
vertisement placed in the West Australian Newspaper on 17
June 1997. This evidence is not conclusive of itself insofar as
whether the applicant was a casual or not because it appears
under the heading of part time and casual. However taken to-
gether with Exhibit M3 which is an Employment Declaration
form completed by the applicant which in paragraph 8 de-
scribes the basis of employment as casual and the letter of 29
July 1997 (Exhibit M4) in which the applicant describes her-
self as a casual and on that basis claims an increase in salary
from that which she was paid, a clearer picture emerges. From
these documents I am able to conclude it is more likely than
not that the applicant was employed as a casual and therefore
the evidence of Sandra Manolini to this effect has some cor-
roboration and to that extent her evidence as to the employment
status of the employee ought to be accepted.

In the circumstances I am unable to make a definite conclu-
sion about the length of the probation period. It would be

unusual in the industry if was a month for a casual employee
but it may well have been, in any event whether it was or not,
does not assist in the determination of the matter. The matter
resolves itself simply under the applicable award (Restaurant,
Tearoom and Catering Workers’ Award). A casual employees
contract of employment can be terminable by an hours notice
upon either side. That is what has happened in this case. The
respondent’s position was that she had nothing against the
applicant except that she did not click with the other staff, she
was very quiet and she did not fit in. The circumstances of the
illness coupled with her performance led her to conclude that
a fruitful working relationship between them would not de-
velop so she exercised her right to dismiss. The applicant, on
the otherhand, said she has had a very good employment his-
tory. She did her work, she believed that just because she did
not fit in did not warrant her being dismissed. She thought she
had been dismissed because she was ill and that was unfair.

There are a number of periphery issues between the parties
that are the subject of debate and argument between them.
There is no need for me to make findings on those. Here we
have a situation where there was a short term employment
contract. The employer had doubts about the standard of work
of the applicant. This came to a head when she was absent in
circumstances which raised suspicions in the employers mind
about the applicant’s commitment to her work. Her absence
caused difficulties with the employer and she brought the con-
tract to an end as she is entitled to do under the award. It is not
for the Commission to make pronouncements about the per-
sonal arguments between the two people at the centre of this
case. My task is to apply the criteria which are established in
the Undercliffe Nursing Home Case. I have done so and can-
not conclude that there has been unfairness to an extent which
would attract the intervention of the Commission. That is not
to say that the Commission would have done what the respond-
ent did if it was placed in the position. However it is not the
role of the Commission to act as a surrogate manager. It will
only intervene with the tests set out in Undercliffe Case are
met. They have not been and the application will be dismissed.

Appearances:The applicant appeared on her own behalf.
Ms S Manolini appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vivien Ruth Glover

and
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No. 1488 of 1997.

COMMISSIONER J F GREGOR.
17 March 1998.

Order.
HAVING heard the applicant on her own behalf and Ms S
Manolini on behalf of the respondent the Commission pursu-
ant to the powers vested in it under the Industrial Relations
Act, 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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Reasons for Decision.
David Grace was employed as Branch Manager at the War-
wick office of David Evans Real Estate from the 6th June 1995.
He held that position until the 26th September 1997. At that
date he was informed by Mr Moylan, the General Manager of
the David Evans Real Estate Group that he would no longer
be the Branch Manager. Mr Moylan presented Mr Grace with
a number of alternatives. One of those alternatives was to con-
tinue to be employed by the David Evans Real Estate Group
as a sales representative on the basis that his salary would be
continued for 3 months. Mr Grace accepted that alternative.
Approximately one week later Mr Grace resigned over the
issue of the level of commission to which he would be enti-
tled. His claim of unfair dismissal in this Commission is based
upon the events of the 26th September. Mr Grace claims that
he was dismissed from his position as Branch Manager and
that his dismissal was harsh, unfair and unjust. He claims com-
pensation for the loss or injury caused by that dismissal. The
claim is opposed.

Was there a dismissal?

The respondent submits that Mr Grace was not dismissed
from his employment on the 26th September 1997. It points
out that Mr Grace’s employment did not cease on that date.
Rather, it ceased one week later by reason of his resignation.
The respondent states that Mr Grace accepted one of the alter-
natives presented to him and that this constitutes an agreement
between Mr Grace and his employer to vary his existing con-
tract of employment. In that event, there would not be a
dismissal for the purposes of the Act.

In order for Mr Grace to bring this claim there must have
been a “dismissal”. That is the word used in s.29(1)(b)(i) of
the Act. The word “dismissal” is not defined in the Act. The
proper construction of that word was considered by Smith J.
in Metropolitan (Perth) Passenger Transport Trust v. Gersdorf
(1981) 61 WAIG 611 at 616 in the context of deciding whether
the word applied to all dismissals regardless of whether they
were wrongful or lawful at common law. He noted the mean-
ing attributed by the Shorter Oxford Dictionary to the word
dismiss as being “to send away or remove from office, em-
ployment or position”. I see no good reason for not using that
definition for these purposes.

Whether a demotion constitutes a dismissal will depend
upon whether the contract of employment between the
employee and the employer permits the change to occur
as part of its terms. If it does not do so then, as the major-
ity of the Full Bench in TWU v. Mt Newman Mining Co
Pty Ltd (1989) 69 WAIG 1036 noted, the only means by
which the duties of an employee under a contract of serv-
ice can be altered are by mutual agreement or by the
termination of the old contract and the making of the new
one. Relying upon this statement of the law, they held that
the transfer of an ore truck driver to other duties was a
purported termination of his contract of employment and
the offer of a new contract of employment in a different
occupation (at 1041). That conclusion is quite consistent
with the decision of the Supreme Court of Victoria in
O’Connor v. Argus and Australasian Ltd [1957] VR 374
at 387, 388 which held that the demotion of a reporter from
A-grade to B-grade terminated the contract of employment
even though the reporter continued to be employed by the
newspaper. It will be necessary, therefore, to examine the
terms of Mr Grace’s contract of employment to see whether
the change was permitted by its terms.

Mr Grace’s employment was confirmed in a letter to him
dated June 7th 1995 (Exhibit No. 1). It states—

“Further to our rent meeting I am pleased to confirm your
employment as Branch Manager at our Warwick Office
...”.

By the words of the letter of employment, Mr Grace’s em-
ployment was as Branch Manager. The letter of employment
has attached to it an agreement whereby the respondent also
agreed to employ Mr Grace as a Real Estate Salesperson to
negotiate real estate transactions under the licence of the
agency. However, that agreement is the standard contract used
for commission-only sales staff. The evidence is conclusive
that the substantive employment of Mr Grace was to be Branch
Manager of the Warwick office and not to be a commission-
only sales representative. The first two pages of Exhibit No. 1
are unequivocal. Certainly, Mr Grace’s employment was not
to work only as a sales representative. I reach that conclusion
because of the evidence of the manner in which Mr Grace
performed his work. The work he performed was not that of a
sales representative as such. Rather, his work was managing
the office. While he also sold real estate that was not what he
was employed to do. Indeed, the change to his employment by
which he became employed solely as a sales representative
was a change of such significance to his employment that it
was suggested to him that he inform the other staff in the War-
wick office he had decided “not to be a manager any more”.
He had new business cards printed reflecting the change.

There is no provision in the contract of employment which
permits Mr Grace to be demoted or transferred. Further, it is
not possible to imply a right in the contract of employment to
transfer Mr Grace to a position as a commission-only sales
representative. There is no suggestion that such a term may be
implied by established custom or usage, nor that such a term
is so obvious that it goes without saying in the sense that if it
had been raised, Mr Grace and the respondent would have
replied “of course”. Neither is it necessary for the reasonable
or effective operation of the contract in the circumstances of
the case (Byrne v. Australian Airlines Ltd (1995) 69 ALJR 797
per McHugh and Gummow JJ. at 813). As his removal from
the position of Branch Manager of the Warwick office in or-
der to become a sales representative was not provided for in
the contract of employment between the parties it follows that
his removal was a dismissal for the purposes of s.29(1)(b)(i)
of the Act.

Although the respondent points out that Mr Grace remained
employed by the respondent that submission depends upon
the meaning of the word “employed”. He remained in em-
ployment with the respondent, but he was not employed as
Branch Manager. A “removal from employment” is within the
definition of “dismissal” and it follows that as Mr Grace was
removed from his employment as Branch Manager with the
respondent he was dismissed. Even if he was not “removed
from his employment” with the respondent he was certainly
“removed from his position” as Branch Manager and that too
constitutes a dismissal.

The respondent relied upon the decision of the Full Court of
the Industrial Relations Court of Australia in Brackenridge v.
Toyota Motor Corporation Australia Limited (1996) 142 ALR
99 in which it was held that a demotion was not a termination
of employment pursuant to division 3 of the Industrial Rela-
tions Act, 1988 (Cth). However, in this case the difference in
wording between that federal Act and s.29(1)(b)(i) of the In-
dustrial Relations Act, 1979 (WA) is significant. Here, the issue
is whether the circumstances of Mr Grace’s demotion consti-
tute a “dismissal”. In the matter before the Industrial Relations
Court of Australia, “dismissal” was not the issue. In that case,
the court had to decide whether the demotion of Ms
Brackenridge was a “termination of employment”. It decided
that the international instruments upon which those provisions
of the federal Act are based are not intended to include demo-
tion as a termination of employment. “Termination of
employment” is a different concept to that of “dismissal” al-
though it may overlap the concept of dismissal in some
circumstances. Indeed in circumstances where the employee
is no longer in employment with the employer there may be
no useful difference between the two concepts. Here, how-
ever, the provisions of s.29(1)(b)(i) of the Act mean that the
difference is critical and I am therefore of the opinion that that
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decision is of little relevance in this matter. Certainly, it can-
not alter the conclusion that a demotion may constitute a
dismissal for the purposes of s.29(1)(b)(i) of the Act.

I am reinforced in my conclusion because of the powers given
to the Commission in the event that a dismissal is harsh, op-
pressive or unfair. Those powers include the power to order
the employer to either reinstate or re-employ the employee.
Had the powers of the Commission been restricted only to
ordering an employer to re-employ an employee, then an ar-
gument could possibly be successfully mounted that a
“dismissal” could only occur where the employee ceases to
work for the employer in any capacity. The word “re-employ”
tends to contemplate that the dismissed employee has not been
in the employment of the employer between the date of dis-
missal and the date when re-employment commences (see
Zubrinich v. Pasminco Metals-BHAS Pty Ltd (1994) 61 SAIR
154). The power to “reinstate” does not carry with it that re-
striction (and see Woolworths (SA) Pty Ltd v. Russian (1996)
66 IR 13).

Finally, I am not persuaded that Mr Grace’s demotion can
be seen as a consensual variation of his contract of employ-
ment. The evidence in this matter is that the employer had
reached the decision that Mr Grace could no longer continue
in his employment as Branch Manager of the Warwick office.
That was a decision taken unilaterally. Mr Grace was told that
he would no longer be Branch Manager and, from that mo-
ment on, he was no longer the Branch Manager. He was given
no choice in that matter. He was then given the alternatives
proposed by the employer. One of the alternatives involved
working solely in the capacity of sales representative. Another
was that he resign. None of the alternatives included him stay-
ing on as Branch Manager. Certainly, Mr Grace accepted the
alternative of working solely in the capacity of sales repre-
sentative but, as Mr Moylan’s evidence acknowledges, Mr
Grace’s acceptance was a “reluctant acceptance of reality”. In
those circumstances I would not conclude that Mr Grace’s
acceptance of that alternative was an agreed variation to the
contract of employment. If Mr Grace had chosen to resign at
that point I would have little hesitation in concluding that his
agreement to resign constituted a dismissal for the purposes
of the Act (and see Kenny v Elmerside Pty Ltd t/a The Hotel
Alexander (1997) 77 WAIG 2172 at 2174). I see no difference
in principle between Mr Grace accepting demotion to sales
representative and him accepting resignation.

Further, clause 19(a) of the written contract of employment
required any change to the contract to be mutually agreed in
writing. That wasn’t done. Certainly the handwritten note made
by Mr Evans and handed to Mr Grace (Exhibit No. 2) does not
meet that description. Its terms were not agreed to by Mr Grace
and it occurred after the change to Mr Grace’s employment
occurred. As with any party to a contract, an employer cannot
unilaterally vary the terms of the contract of employment be-
tween the employer and the employee. The employer can
request the change. It can negotiate the change. However, it
cannot merely impose it.

Accordingly, Mr Grace’s demotion was a dismissal for the
purposes of section 29(1)(b)(i) of the Act.

Was the dismissal harsh, oppressive or unfair?
There were two issues raised which could constitute grounds

for holding that the dismissal of Mr Grace was harsh, oppres-
sive or unfair. The first ground is the manner of the dismissal.
The second ground is whether Mr Grace’s work performance
warranted dismissal. I turn to examine the first ground.

The evidence is that approximately 4 weeks before his dis-
missal Mr Grace proceeded on annual leave. He travelled
overseas for that time. Mr Grace arrived back from his over-
seas holiday on the 25th September. When he attended work
the following day there was a note on his desk for him to con-
tact Mr Moylan and to meet with him. Mr Grace did so. Mr
Moylan thereupon informed Mr Grace that in the opinion of
David Evans Real Estate, Mr Grace’s performance was not up
to standard. Mr Grace asked whether Mr Moylan was saying
that Mr Grace was no longer employed by David Evans Real
Estate. Mr Moylan replied in the negative. Mr Grace then asked
if Mr Moylan was saying that Mr Grace was no longer Branch
Manager and Mr Moylan answered in the affirmative. Mr Grace
asked why he wasn’t told of this before he went on holidays
and Mr Moylan answered “would you have preferred to know

beforehand?”. Mr Moylan made it clear that the position at
Warwick was not available and that he was finished as Man-
ager at Warwick at that time.

Mr Grace states that this came as a shock to him. He said
that he was very surprised, even astounded. He maintains that
he was not told about inadequate performance. He states that
he was never warned that his employment was in jeopardy as
a result of the respondent considering that his performance
was substandard. On behalf of the respondent, it was argued
that Mr Grace indeed knew of the respondent’s dissatisfaction
with his performance. The respondent does not go so far as to
say that Mr Grace was formally warned that his employment
could be terminated if the performance of the branch did not
improve. Indeed, it is clear from the evidence that Mr Grace
was not formally warned. If the evidence of Mr Moylan is
looked at from the point of view most favourable to the re-
spondent, Mr Moylan stated to Mr Grace during informal and
regular discussions between them held after branch staff meet-
ings of the need for an improvement in the branch’s
performance. According to Mr Moylan, Mr Grace admitted
that the branch was not performing as it should be. According
to Mr Moylan, Mr Grace said he was responsible in the ulti-
mate for the performance of the branch, a comment with which
Mr Moylan agreed. In Mr Moylan’s view there is “no shadow
of a doubt that David Grace knew of my meaning and intent:
it was his job we were talking about”. In this regard, it is im-
portant to note that Mr Grace denies that the conversation
occurred. Alternatively, if it did occur it was not understood
by Mr Grace that his job was on the line. The conversation
was between the two individuals only and there is no witness
to it. Nor is there any contemporaneous note of the conversa-
tion. It is also not entirely clear when that conversation
occurred. In re-examination, Mr Moylan referred to recollec-
tions of speaking to Mr Grace at the time that the Warwick
office changed its location and again on the 5th May and again
on the 19th May. However, the only evidence that I have of
the conversations that occurred is the one conversation which
I have referred to above.

Whether such a conversation can constitute an adequate
warning in the sense required will depend upon the circum-
stances. In some circumstances, a comment to an employee
that his job is on the line if the branch does not improve might
be seen as a sufficient warning from the point of view of the
fairness when dismissal eventually occurs. However, I find it
difficult to view that comment as adequate in these circum-
stances. The evidence as a whole shows that the Warwick office
was not a good performer relative to the other branch offices
within the David Evans Real Estate Group. The move of the
office to a new location within the shopping centre was ex-
pected by Mr Evans and Mr Moylan to yield a far greater
profitability. However, it did not occur. The conversation be-
tween Mr Moylan and Mr Grace that I have referred to occurred
in the context that Mr Moylan attended branch meetings on a
regular basis. The discussion occurred during the course of a
regular post-meeting discussion between Mr Moylan and Mr
Grace. In the manner in which it has been relayed to the Com-
mission in these proceedings, I find it difficult to attach the
weight to Mr Moylan’s comments that would allow them to
be seen as an adequate warning. It was not, for example, con-
firmed in writing. It may not need to be, in that an oral warning
might suffice. However, I find it difficult to class the conver-
sation as a warning as distinct from the usual conversation
which occurred given that even Mr Moylan himself is unable
to recall precisely when it occurred. Mr Moylan did not rate
the comment as a warning sufficiently enough to document it,
then I am unable to do so.

When Mr David Evans gave his evidence, he stated that he
had told Mr Grace that “if things don’t change we have to
change the captain”. The “captain” is a reference to Mr Grace.
Mr Schapper objected to that evidence being accepted by the
Commission because it had not been put to Mr Grace in those
terms when Mr Grace was being cross-examined and Mr Grace
had not had the opportunity to comment upon it. However,
even if I overrule the objection and regard the evidence as
having being been put to Mr Grace, it too suffers from the
same inadequacy as Mr Moylan’s comment. It was, according
to Mr Evans, a comment made in October—November 1996.
That is some 11 months prior to the dismissal. While I have no
difficulty with an employee being told that if things don’t
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improve there may have to be changes, that comment can hardly
have weight if it is made long before the dismissal and not
followed by further comment from the employer to the em-
ployee that in the employer’s view things have not improved
and the respondent is now considering implementing its
changes.

I am unable to find in the evidence any specific information
given to Mr Grace that would allow an objective observer to
conclude that Mr Grace would be aware that the circumstances
of the Warwick Branch’s operations were considered by Mr
Moylan and Mr Evans to be such that they were considering
terminating the Branch Manager’s employment. At the very
least, a warning of that nature would have been fair and the
absence of it means that his dismissal for that reason is unfair.

I have little doubt that both Mr Moylan and Mr Evans be-
lieved that what they did was justified and in the interests of
David Evans Real Estate as a group. Indeed, I am quite satis-
fied that both Mr Evans and Mr Moylan acted in good faith.
The fact that Mr Moylan offered three alternatives to Mr Grace
is an indication of their preparedness to handle the situation of
Mr Grace’s dismissal properly. However, I am unable to con-
clude that the dismissal which actually occurred was fair in
the absence of a formal warning. The Commission’s attention
was drawn to the procedures for termination which are set out
in the Real Estate Employers Federation of W.A. Employers’
Handbook (exhibit No. 4). It includes a step by step guide “to
fair and reasonable procedures in circumstances of poor per-
formance”. Both Mr Moylan and Mr Evans admit that they
were aware of these procedures but that they were not even
referred to and were not followed by them. That is not to say
that the respondent is obliged to follow those procedures. They
are not. The point to be made, however, is that the procedures
followed for the termination of Mr Grace from the position of
Branch Manager did not even follow the procedures seen by
employers within the real estate industry as being fair and rea-
sonable.

I can also understand that Mr Grace would feel aggrieved at
being dismissed immediately upon his return from 4 weeks’
leave overseas. While there may never be a “good” time to
dismiss someone from their point of view I find that the sud-
denness of the dismissal at that time adds the unfairness of the
dismissal.

In considering the second ground of alleged unfairness I
accept the evidence that the Branch was not performing prof-
itably. The Warwick office had been a poor performer relative
to the other offices in the Group but Mr Evans had high expec-
tations for the Warwick office following its move to a new
location within the shopping centre in November 1996. I find
that Mr Grace knew, or ought, as Branch Manager, to have
known that its performance was not up to expectations but I
am not convinced that Mr Grace would have known its per-
formance in specific detail. It is clear from Mr Evans’ evidence
that specific profitability was not discussed with Mr Grace,
only gross sales. Mr Moylan also did not necessarily mention
specific figures to Mr Grace because he thought that Mr Evans
had done so.

I am more convinced however that Mr Grace’s managerial
style was somewhat less than it should have been. I base this
conclusion on Mr Grace’s inability to act upon a specific in-
struction regarding Mr Tuite due to Mr Tuite’s own reaction,
together with the evidence regarding the lack of motivation of
the sales staff generally. Mr Tuite should have done what his
manager required of him and his manager should have seen
that he did so. Further, the evidence regarding the use of elec-
toral rolls does not reflect well upon Mr Grace. These were
described by Mr Evans as a basic “prospecting tool”. Mr Grace
acknowledges that the sales representatives in the office looked
at electoral rolls as a means of prospecting for listings. How-
ever, he admits he did not oversee the use of this activity and
I accept the evidence of Mr Evans over that of Mr Grace that
the electoral rolls in the Warwick Office were found to be 2
years out of date. Mr Grace was the manager and therefore
ultimately responsible for the performance of the Warwick
office. The fact of its non-performance must eventually re-
flect upon his continued employment. I do not accept Mr
Grace’s argument that the lack of sales performance can be
attributed only to inexperience in the sales staff. If Mr Grace’s
claim of unfair dismissal was based only upon his perform-
ance as Branch Manager of the Warwick Office and whether

he was responsible for the Branch’s poor performance, I sus-
pect he would have found it difficult to make out his claim.
However, given the lack of proper warning that his perform-
ance was such that his employment was in question it is unclear
whether he may have redressed the situation had he been given
that warning.

Overall however, for the reasons I have set out, I conclude
that Mr Grace was unfairly dismissed.

Relief
Mr Grace does not claim reinstatement. It is not suggested

by the respondent that reinstatement was practicable from its
point of view. Accordingly, I find that reinstatement is im-
practicable.

I turn to consider the question of compensation. On behalf
of Mr Grace, Mr Schapper submitted the following points—

1. Mr Grace’s termination occurred on 26 September
1997 and since then he has been deprived of the base
salary of $29,400 plus 6% superannuation being
$1,764 totalling 15,582 for 6 months: s.23A(4).

2. The 4 weeks’ wages paid in lieu can and should be
disregarded.

3. Mr Grace’s actual net earnings since that time have
been insignificant.

4. Mr Grace’s loss is substantial and well exceeds the 6
month limit.

5. On the principles laid down in Capewell v Cadbury
Schweppes (1997) 78 WAIG 299 the equity, good
conscience and substantial merits of the case require
the Commission to award $15,500 or thereabouts by
way of compensation.

For the respondent, Ms Brown submitted that—
1. Mr Grace had a duty to mitigate his loss and yet he

seeks to be compensated for the loss of his manage-
rial position without evidence of any attempt by him
to seek other managerial positions despite them be-
ing advertised.

2. It was Mr Grace who accepted, but subsequently re-
jected, continuing employment with its salary of at
least $2,450 per month for three months. He now
claims to have sustained financial hardship arising
from his new employment as a commission only sales
representative. The three months should not be used
to quantify a penalty against the respondent.

The assessment of compensation is an exercise of the Com-
mission’s discretion, as Mr Schapper’s submission recognises
in his last point. The Commission is to assess compensation ac-
cording to the equity, good conscience and substantial merits of
the case and what is fair and reasonable in the circumstances. In
Bradley Rickard Smith v CDM Australia Pty Ltd (1997) 78 WAIG
307 the Full Bench heard an appeal against an exercise of the
Commission’s discretion in awarding one month’s compensa-
tion to an employee who had been unfairly dismissed ((1997) 77
WAIG 1748). Sharkey P. referred to some principles for the cal-
culation of compensation as set out in earlier cases and concluded
that the Commission had not erred. Further, as the majority de-
cision in that case noted—

Primarily, the task is to ask what loss or injury has been
suffered by the aggrieved employee as a result of the dis-
missal. The answer to that involves a consideration of a
range of factors and not merely a consideration of the
income lost by the employee during the resultant period
of unemployment as the Appellant seems to infer.
The nature of the unfair dismissal jurisdiction is such that
it should be applied, having regard to the practical reali-
ties in a commercial environment (cf: Sangwin v. Imogen
Pty Ltd t/a Carleton Custom Upholstery ( 1996) 40 AILR
3-388; IR Ct of Aust., SA 95/1161R; 8 March 1996; per
Von Doussa J.). The jurisdiction is not to be seen as iden-
tical to that concerning damages for breach of contract.
Indeed, unlike the civil courts, the Commission, in the
exercise of its jurisdiction, is to have regard not only to
the substantial merits of the matter, but also to equity and
good conscience. That applies as much to the assessment
of compensation in any particular case, as it does to any
other aspect of the case. Accordingly, the assessment of
compensation may well require consideration of the
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circumstances surrounding the dismissal as much as to
the consequences of the dismissal to the employee. The
overriding determinant must be what is fair and reason-
able in all of the circumstances of the case; not just some
of the circumstances.

(Ibid. at 312)
I accept that Mr Grace has lost income from the time his

employment ended. His salary was $29,400 per annum. Al-
though he has had found alternative employment as a real estate
sales representative, it is on a commission only basis and he is
not now in receipt of a regular wage. He has received $2,300
commission from three sales since commencing in his new
position and up to the date of the hearing. However, $1,500 of
his income was for real estate advertising. He has therefore
received only $800 nett by way of income. That is not sub-
stantial and it is fair that he be compensated for some of that
lost income. But the equity, good conscience and the substan-
tial merits of the case are not met merely by ordering
compensation based upon the remuneration lost to the date of
hearing or up to the six month limit set out in s.23A of the Act.
The Commission’s discretion takes into account a wider range
of issues than the remuneration the employee would have re-
ceived if the employer had not terminated the employment.

I also consider the following issues to be also relevant. Mr
Grace had 2 years and 3 months’ service. That is not a long
period of time and, to the extent that compensation takes into
account notional loss of long service leave or non-transferable
sick leave credits, that loss is not great.

It is accepted by both parties that Mr Grace has an obliga-
tion to mitigate his loss. He did so by gaining alternative
employment almost straight away. Although there is some sug-
gestion from the respondent that Mr Grace should have sought
alternative paid employment there is insufficient evidence to
allow the conclusion that Mr Grace did not mitigate his loss.
Rather, I am prepared to accept Mr Grace’s evidence that his
opportunities of gaining an equivalent position after “a sack-
ing” would be scarce for him.

It is also the case that he has lost the status of a managerial
position in his chosen field of work. He appears to have worked
as a manager in the majority of the previous positions held by
him. Managerial status may mean different things in different
industries. Here, Mr Grace was responsible for an office with
4 sales representatives.

Although Mr Grace’s employment as Branch Manager was
of indefinite duration it is the case that his employer had come
to the quite firm conclusion that he could no longer continue
as Branch Manager. As a matter of practicality, I think it un-
likely that Mr Grace’s employment in that capacity would have
continued indefinitely. That is a factor which is relevant in
assessing compensation (see the CDM case above and see too
Toskas v. Global Communications Systems (1997) 75 IR 153
at 155). The evidence of Mr Evans does not go directly to that
issue but his evidence is quite clear that he decided that the
Warwick Office was not going to perform as he wanted it to
under Mr Grace.

The task of assessing a fair and reasonable amount of com-
pensation is not a mathematical exercise of applying a formula.
Rather, it is an assessment by the Commission of what is a fair
and reasonable compensation.

Taking these matters into account I consider that a payment
based upon 10 weeks’ remuneration be paid to Mr Grace as
compensation for the loss or injury arising from his dismissal.

For this purpose the amount to be paid is to be calculated
having regard to the salary plus the notional superannuation
contribution which would have been paid on his behalf. In
that regard superannuation contributions by employers are in
the nature of payments for work performed (Rigby v
Technisearch Ltd (1996) 67 IR 68). It is therefore a payment
lost to the employee. As Mr Grace received $2,450 gross per
month plus 6% superannuation contribution paid on his be-
half Mr Grace’s remuneration for the 10 weeks would be
approximately $6,500.00. I therefore order that Mr Grace be
paid that sum less any taxation deduction required.

Appearances:  Mr D. Schapper (of counsel) appeared on
behalf of the applicant.

Ms C. Brown appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David James Grace

and

David Evans Real Estate.

No. 1911 of 1997.

11 March 1998.

Order.
WHEREAS the Commission issued a Minute of Proposed
Order to reflect the decision of the Commission;

AND WHEREAS the parties have conferred and agreed that
the sum of $6,000.00 is the correct calculation of the decision
of the Commission;

AND HAVING heard Mr D. Schapper (of counsel) on be-
half of the applicant and Ms C. Brown on behalf of the
respondent the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby—

(1) DECLARES—
THAT David James Grace was unfairly dismissed
on the 26th September 1997;

(2) ORDERS—
THAT within 3 days of the date of this order David
Evans Real Estate pay David James Grace $6,000.00
less appropriate taxation by way of compensation.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Richard John Harvey

and

Koast Corporation Pty Ltd.
No. 1924 of 1997.

5 February 1998.
Reasons for Decision.

COMMISSIONER S A CAWLEY: By this application Rich-
ard John Harvey (“the applicant”) claims he was unfairly
dismissed by Koast Corporation (the correct title of the re-
spondent being Koast Corporation Pty Ltd it appears) and that
he has been denied contractual benefits due under the contract
of employment with the respondent. The applicant seeks com-
pensation for economic loss. The contractual benefits claimed
in the application as filed are payment in lieu of two weeks’
notice, ($1,000), holiday pay ($200) and one week’s travel
allowance ($20).

Koast Corporation Pty Ltd (“the respondent”) denies the
applicant was unfairly dismissed and says that he was dis-
missed summarily for misconduct and therefore is not entitled
to the benefits claimed.

The facts of the employment relationship are largely
uncontentious. The respondent’s business is the collection of
used products for recycling. It has a number of contracts for
this purpose with local government authorities. The respond-
ent employs approximately 50 people, including seven or eight
drivers. A receptionist is employed by it and, in the event of
any complaint about the pick up or other services, it is her task
to refer the complaint to the relevant truck driver for action or
remedy if appropriate.

The applicant was employed as a truck driver with some
labouring duties. The employment commenced on 9 Septem-
ber 1997. It was full time. Overtime work was required to be
carried out. The employment was covered by the Marine Stores
Award No. 13 of 1958. The rate of pay was $9.50 gross per
hour for a 40 hour week plus payment for overtime worked.
The wages were paid fortnightly. The applicant reported to
Mr Norm Dellori. His employment ended on 22 October 1997
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when he was dismissed by the respondent’s General Manager
Mr Chon Chon. The dismissal was summary.

In the claim as filed the applicant says he was denied vari-
ous contractual benefits by the respondent but when the hearing
proceeded he either did not pursue these or, in the case of the
claim that he was due two weeks’ pay in lieu of notice, con-
ceded in the face of written terms stipulating a week’s notice
of termination that the claim was wrong. He acknowledged
that since the dismissal he has received $380.00 gross from
the respondent; that being equivalent to the weekly wage ex-
clusive of any overtime payment.

Thus the claim of denied contractual benefits is not made
out in any respect. That leaves the claim of unfair dismissal.
The applicant, who says he is unemployed, seeks an order that
the respondent pay him $2,500 in compensation for loss. First
the matter of summary dismissal.

A right for an employer to summarily dismiss an employee
arises in the event of the employee committing a misconduct
so serious or significant as to strike at the heart of the contract
of employment. The establishment of the fact of misconduct
such as to give rise to the right to summarily dismiss is an
onus to be discharged by the employer. A summary dismissal,
if established as lawful, nonetheless may be unfair. The onus
of establishing any unfairness, however, lies with the party
making that claim.

Evidence in this matter was given by the respondent’s man-
ager, Mr Sang Chi, and by the applicant.

The only persons present at the time of the alleged miscon-
duct were Mr Chon and the applicant. Mr Chi’s evidence,
effectively, is confined to the company’s policy on various
matters. Only the applicant’s evidence as to his alleged mis-
conduct is before the Commission.

According to the applicant he went to the office to ask
for permission to attend a clinic at lunch time while in
Rockingham on a job so that he could get an x-ray done.
He says Mr Chon got angry and said that employees were
not to make appointments in working hours or attend at
hospitals in working hours. The applicant says he tried to
explain that there was no appointment and that it wasn’t a
matter of a hospital but attendance at a clinic where he
could just walk in and get the x-ray done. He also says
that he accepted Mr Chon’s refusal of permission at the
time and expressed that to Mr Chon. However, he says,
Mr Chon continued on, criticised his work attitude, got all
“high and mighty”, asked for all the company’s equipment
back and told him to get out. The applicant says he handed
back a clipboard and orange flashing light and proceeded
to walk out when he realised he still had the company’s
mobile telephone and keys to a truck. According to him he
placed the telephone on the ground with his back to Mr
Chon and then tossed the keys back over his shoulder in
the direction of Mr Chon and, as he continued on the light,
in flight, narrowly missed him. The applicant acknowl-
edges shouting occurred during this incident.

So far as his work performance to then was concerned the
applicant denies he was ever warned about his attitude or the
way he spoke to the company’s receptionist. But he does ac-
knowledge an incident a few days earlier when, as he put it,
the receptionist got “all huffy” with him. He says he rang Mr
Chon to explain the situation and subsequently the reception-
ist complained to him about that and from that point sent him
off on odd jobs.

Mr Chi says that this incident was irrelevant to the decision
to dismiss and the carrying out of work as directed by the
applicant was not questioned. He said he was aware of the
complaints from the receptionist about the applicant’s attitude
to her and maintained that the applicant, with other employ-
ees, had been warned about abuse directed at office staff. Mr
Chi says the reason for dismissal was the applicant’s rude,
disrespectful attitude to Mr Chon on the day the employment
ended.

Having regard for what little actual evidence is before the
Commission as to the incident said to give rise to the right to
summarily dismiss, it can not be said that the respondent has
discharged the onus of establishing gross misconduct by the
applicant at the time. The summary dismissal of the applicant,
without warning or notice, was, in the circumstances, unfair.

As noted the applicant seeks an order for $2,500 for loss. In
considering this I have had regard for the short period of em-
ployment, the prospects for any prolonged period of
employment by this respondent being slight given other ten-
sion and conflict in the workplace not limited to the incident
on the last day of employment, and the paucity of evidence as
to justification for the amount of compensation sought. Hav-
ing regard for all this I have concluded that compensation
equivalent to no more than two weeks’ pay should be awarded.

Minutes to that effect now issue. Save any need for a speak-
ing to these the final order will issue shortly after three days
from the issue of these reasons.

Appearances:  The applicant appeared on his own behalf.
Mr S Chi appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Richard John Harvey

and

Koast Corporation Pty Ltd.
No. 1924 of 1997.

11 February 1998.
Order.

HAVING heard the applicant on his own behalf and Mr S Chi
on behalf of the respondent now therefore, I the undersigned,
pursuant to the powers conferred under the Industrial Rela-
tions Act, 1979 do hereby —

1. DECLARE that the applicant was unfairly dismissed
by the respondent.

2. ORDER that the respondent pay the applicant the
sum of $760.00 gross less due taxation within 21
days of the 5th day of February 1998.

3. ORDER that the claim of denied contractual ben-
efits be and is hereby dismissed.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Johnson

and

Malembo Pty Ltd ACN 008882755 as Aquilla Carting
Company.

No. 1745 of 1997.

26 February 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This application, filed on
2 October 1997, is a claim brought pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”).
By it Gregory Johnson (“the applicant”) claims he was un-
fairly dismissed on 22 September 1997 from the position of
skipper by Malembo Pty Ltd ACN 008882755 as Aquilla Cart-
ing Company (“the respondent”). The respondent denies the
claim of unfairness and says that in any event there is no juris-
diction for the Commission to deal with the claim because it
was filed more than 28 days after the employment of the ap-
plicant was terminated.
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Section 29(1)(b)(i) of the Act provides that an employee
claiming harsh, oppressive or unfair dismissal has a right to
refer it to the Western Australian Industrial Relations Com-
mission to be dealt with. But section 29(2) limits that right of
access by prescribing that any such referral “cannot be made
more than 28 days after the day on which the employee’s em-
ployment terminated”. The termination of a contract of
employment is a matter of fact and there is nothing in the leg-
islation which allows for the exercise of a discretionary
judgement by the Commission to extend or waive the time
limit for access prescribed in the legislation. Thus the ques-
tion of jurisdiction raised here turns on the question of fact as
to the date of termination of any contract of employment be-
tween the applicant and the respondent in relation to the date
the application was filed.

The respondent has sixteen shareholders, all fishermen based
at Little Rat Island in the Houtman Abrolhos off the coast near
Geraldton. There are six directors of the respondent business.
All are fishermen. One, Mr Charles Arnold, gave evidence.
He was Chairman of the respondent’s governing body at the
relevant time. Mr Arnold was the only witness called.

The respondent business operates a 70 foot vessel, the Irus
II , to transport fuel, bait and provisions to Little Rat Island
during the lobster season, with lobsters being loaded for the
return trip to Geraldton. The lobster season lasts approximately
five months, from mid February to mid July, each year. The
applicant was employed as skipper of the Irus II. This em-
ployment commenced in 1993. It appears that the arrangement
put in place then between the applicant and the respondent
was that the applicant was employed “from November to No-
vember” commencing in November 1993 and was pre paid
for the 1994 season [Exhibit A]. A similar arrangement ap-
pears to have applied subsequently with the wage due for the
1997 season in that year being $32,760.00 [Exhibit A]. The
applicant claims he continued in this employment after the
end of the season until 16 September 1997. If in fact the appli-
cant was dismissed with effect on the date he claims, then this
application would be “in time” for the purposes of access to
the Commission’s jurisdiction. The respondent says the em-
ployment ceased on or about 25 July 1997 which, if fact, would
mean the application was filed out of time.

It is Mr Arnold’s evidence that at a meeting of the respond-
ent’s directors on 14 July 1997 the position of skipper of the
Irus II was discussed and it was resolved that in lieu of what
had applied the position should be reviewed each year with
the term of employment for the position of skipper to be pre-
scribed as being from mid February to mid July (i.e. the lobster
season) and with applications being called to fill the position.
This is supported by the minutes of that meeting which are in
evidence [Exhibit A] as is a letter from Mr Arnold as Chair-
man of Directors to the applicant dated 25 July 1997 informing
the applicant of this decision [Exhibit B].

As well as a statement of various terms to apply to the posi-
tion in the future the letter of 25 July 1997 to the applicant
includes the following statements —

At a Director’s [sic] Meeting held on 14 July 1997 it was
decided that the position of Skipper for the Irus II be ter-
minated at the end of the Island Season each year and the
position advertised for the following season.
...
We have calculated the amount owing to you for the 1997
Island Season to be $12,080.00 which includes the
$2,000.00 owing to you from the 1994 Island Season. ...
We ask that you return the Fuel Card and Mobile Phone
when collecting your cheque.
We look forward to receiving your application for the 1998
Island Season and wish you all the best for the rest of the
1997 Calendar year.

[Exhibit B]

Albeit that there is no use of words such as “dismissal” or
“termination”, the references to future conditions to apply, a
paying out of entitlements, the return of the fuel card and phone
and an application for future employment, given their ordi-
nary meaning, are reasonably to be construed in the whole as
a termination of the applicant’s employment. And the evidence
is that the respondent and the applicant subsequently conducted
themselves as if there had been a termination of employment.

According to Mr Arnold the respondent proceeded to adver-
tise for applicants to be considered for filling the position of
skipper of the Irus II for the 1998 season [Exhibits C1-5]. Mr
Arnold gave evidence that one of the six applications for the
position received by the respondent was from the applicant.
This was produced in evidence [Exhibit E]. He says the direc-
tors by majority decided at a meeting on 10 September 1997
that the position of skipper of the Irus II for the 1998 season
would be a person other than the applicant. The applicant was
advised formally by way of letter dated 15 September 1997
that his application to fill the position was unsuccessful. Ex-
hibits D, E and F support the evidence of Mr Arnold in these
respects.

The respondent’s case then is that on any objective analysis
of the evidence the Commission must conclude that the em-
ployment of the applicant was terminated by the letter of 25
July 1997 and that there was no subsequent employment. Ac-
cordingly, it says, this claim, which was filed on 2 October
1997 is outside the time limit of 28 days for the right of access
to the Commission and must be dismissed.

The applicant relied on submissions in response as well as
acknowledgments by Mr Arnold that he had two discussions
with the applicant. One, he says, took place on 11 July 1997 at
the instigation of the applicant as a result of his concerns about
the prospects for change. Mr Arnold’s evidence that a general
discussion occurred and no promises were made to the appli-
cant was not shaken on cross examination. The other discussion
occurred after the meeting at which the directors decided to
offer the position of skipper to someone other than the appli-
cant. According to Mr Arnold he was telephoned by one of the
directors who had informed the applicant of the outcome and
then put on the applicant who requested Mr Arnold ask the
board members to reconsider. Mr Arnold says he followed
through on this request but the position remained unchanged.
He informed the applicant of this and the fact that the offer of
the position to someone else at the time was subject to accept-
ance. Mr Arnold emphatically denied, and was unshaken in
this evidence, that he told the applicant he was still employed
by the respondent pending that acceptance or notification to
the applicant that he was unsuccessful in seeking re-engage-
ment for the 1998 season.

The applicant also sought to rely on a letter he obtained from
the respondent in June 1997 which states his employment was
permanent. This letter was not introduced in evidence but Mr
Arnold confirmed that he was aware of its existence. He says
the letter was provided to the applicant without authority. The
applicant’s agent says the letter was provided to the applicant
to assist him to secure a loan for the purchase of a property.
But the existence of a letter originating in June 1997 does not
go directly to the issue of fact as to when the applicant’s em-
ployment was terminated after that time. The question here is
simply a matter of when. The question of unfairness can only
arise for the Commission in the event that there is a right of
access to the Commission for such a claim to be dealt with.
Here that depends on whether the date of application was within
28 days of the date of dismissal.

It clearly is the case on the evidence before the Commis-
sion, and specifically that of Mr Arnold and the documents
Exhibit A and B, that the respondent made the decision to end
the contract with the applicant at the board meeting on 14 July
1997 and put that decision into effect by way of the letter dated
25 July 1997 to the applicant. The lobster season for that year
had finished. There is no evidence of subsequent work by the
applicant for the respondent. The applicant was apparently paid
out an accrued benefit as well as the remainder due under the
contract for work carried out to then. The applicant acknowl-
edges that he applied for the position of skipper which had a
commencement date in February 1998. There is nothing which
can be construed in the notification to him that he was unsuc-
cessful that it was only then that the respondent terminated the
employment.

As a matter of fact, the finding must be that the claim of the
applicant filed on 2 October 1997 is out of time in that the
employment of him by the respondent was terminated on or
about 25 July 1997. Accordingly the application must be dis-
missed for want of jurisdiction. An order to that effect will
now issue.

Appearances:  Ms S Burton appeared on behalf of the appli-
cant.
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Mr P O’Neal (of counsel) appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Johnson

and

Malembo Pty Ltd ACN 008882755 as Aquilla Carting
Company.

No. 1745 of 1997.

26 February 1998.

Order.
HAVING heard Ms S Burton on behalf of the applicant and
Mr P O’Neal (of counsel) on behalf of the respondent now
therefore, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 do hereby order —

THAT this application shall be and is hereby dismissed
for want of jurisdiction.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Liang Yong Jian, Chen Run Cai, Zhang Tong and Zhou Jim
Quan

and

Great Evermore Pty Ltd trading as Sun Sai Kai.

No. 1392, 1393, 1394 and 1395 of 1997.

6 March 1998.

Reasons for Decision.
SENIOR COMMISSIONER: The Applicants in each of these
matters claim to have been unfairly dismissed from their em-
ployment with the Respondent in circumstances which are
either identical or very similar. There is, however, a difference
of opinion between the Applicants and the Respondent regard-
ing circumstances leading to the dismissals.

Each of the Applicants and the Respondent’s principal share-
holder, Mrs Wu, are expatriate Chinese, but, unlike Mrs Wu,
the Applicants are all Australian citizens. Mrs Wu came to
Australia in or about June 1996 under the Business Migrant
Scheme. She was required, as a condition of her entry to this
country, to invest in a business which, amongst other things,
employed at least three residents of this country. The Appli-
cants allege that after discussions with all or some of them,
Mrs Wu expressed an interest in purchasing a Chinese restau-
rant in Perth. It is common ground that Mrs Wu had no expertise
in running restaurants, either in this country or in her native
land, but unlike the Applicants, had sufficient funds to pur-
chase such a business. On the other hand, the Applicants had,
to varying degrees, experience of working in or running a
Chinese restaurant in Australia. At the time she met Mrs Wu,
the Applicant, Mrs Liang was working as a waitress and cash-
ier at another Chinese restaurant. Another of the Applicants,
Mrs Zhang, had experience of managing a Chinese restaurant
in Perth. Her husband, Mr Zhou, was at the time working as a
cook and had done so in Chinese restaurants for 11 years in
this country.

Ultimately, as is common ground, the Respondent company
purchased the Sun Sai Kai Restaurant at the Galleria Shop-
ping Centre in or about December 1996 and from that date
until at least 10 July 1997 carried on business at that restau-
rant. Although the funds to purchase the restaurant were
provided solely by the Respondent company, it seems com-
mon ground that all of the Applicants participated in the
decision to purchase the restaurant.

Furthermore, it is common ground that each of the Appli-
cants worked in that restaurant from the date it was acquired
by the Respondent company until on or about 10 July 1997.
Mrs Zhang was nominally the company secretary. She appears
to have attended to the business correspondence and related
matters. Although the bank account for the business was in the
name of the Respondent company and Mrs Wu and her hus-
band sole signatories, it was left to Mrs Zhang to interpret the
bank accounts as Mrs Wu can neither read nor write English.
Both Mrs Zhang and Mrs Liang worked in the restaurant as
waitresses. In addition, Mrs Liang was the cashier and attended
to the banking. They each drew a wage at the rate of $8.00 per
hour. Mrs Zhang worked on average 46 hours a week. Her
wages, as with the others, were paid in cash. No tax was de-
ducted. Mrs Liang received $100.00 per week as a wage, less
tax, although she says she sometimes worked between 50 and
60 hours a week. Mr Chen worked as the cook. It was agreed
that he was to receive a wage of $320.00 per week, although
he in fact received between $600.00 and $700.00 per week,
principally because he worked on average 12 hours a day. As
with the others, he was paid a wage in cash, although the time
and wages book which he signed indicates that he was paid
the wage of only $320.00 per week less tax. The remaining
Applicant, Mr Zhou worked as a kitchen hand. His nominal
wage was $300.00 per week, but he received in the order of
$700.00 or $800.00 per week, due in the main to his long hours
of work. As with Mr Chen, the time and wages book shows
only that he was paid $300.00 per week less tax.

The Applicants contend that from the outset it was agreed
between them and Mrs Wu that the restaurant was to be oper-
ated, if not owned, by a partnership consisting of the Applicants
and Mrs Wu and her husband. They were to share equally the
profits and losses of the business. All decisions associated with
running the business were to be made after consultation and
agreement between all of the parties. In furtherance of this
arrangement, shortly before the Respondent took control of
the restaurant, they all visited Sydney, initially at the cost of
either Mrs Wu or the Respondent company, to examine the
merits of converting the restaurant from a table service to a
buffet style restaurant. Furthermore, it seems that each of the
Applicants and Mrs Wu helped to renovate the premises be-
fore actually opening the restaurant for trading on or about 13
January 1997.

The Applicants allege that as time passed, Mrs Wu increas-
ingly treated them more as employees rather than as partners.
For example, on occasions she admonished some of them for
being late to work or for unsatisfactory workmanship and in
or about March 1997 engaged a new employee without refer-
ence to them. It is common ground that on 10 July 1997 Mrs
Wu purported to terminate the employment of each of the
Applicants on the grounds that she had recently sold the busi-
ness to Tao Yuan Pty Ltd. On that day, as is common ground,
at the close of business, each of the Applicants was told that
their services were no longer required and that they were not
to come to work the next day. They were each paid their wages
up until that date and, except in the case of Mrs Zhang, were
given an additional payment expressed to be in lieu of notice.
In the case of Mrs Liang, she was paid an additional $900.00;
Mr Chen and Mr Zhou were each paid an additional $1,600. It
appears that Mrs Wu was prepared to pay Mrs Zhang an addi-
tional sum of $900.00, but declined to do so because Mrs Zhang
refused to sign the time and wages book.

The Applicants allege that the termination of their employ-
ment came without warning and that the sale of the business
was a sham and merely a device to get rid of each of them.
Accordingly, they contend that their dismissals were unfair
and assert that as a consequence they have suffered financially
and domestically. In each case, they seek compensation, rather
than reinstatement.

The Respondent’s version of the events giving rise to these
claims is that from the outset it was agreed that the Applicants
should be employees, albeit with an entitlement to share in the
profits. Accordingly, the Applicants, with the exception of Mrs
Zhang, signed an Employment Declaration Form and tax was
deducted from the nominal wages paid to them. The Respond-
ent asserts, further, that on or about 28 June 1997, following
an argument between the Applicants and Mrs Wu she told them
that because of the constant arguments she was going to sell
the business and that if all or any of them wished to purchase
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the business, they should contact her, her solicitor or her ac-
countant within the next 10 days. No such contact was made
so that on 9 July 1997 she entered into a contract to sell the
business to Tao Yuan Pty Ltd. Under the agreement, the pur-
chaser was entitled to take possession of the business
immediately upon payment of a deposit. However, it was a
term of the agreement that, if within 90 days of entering into
that agreement the purchaser failed to pay the balance on the
due date, the deposit would be forfeited and the business re-
vert to the Respondent. The Respondent asserts that the
purchaser took immediate possession of the business, as the
agreement allowed, and operated it until on or about 1 Sep-
tember 1997. On or about that day, the purchaser indicated
that it was unable to complete the purchase because its princi-
pal had to return to China urgently and unexpectedly.
Accordingly, the deposit was forfeited and business then re-
verted to the Respondent.

The Respondent concedes that each of the Applicants was
an employee, but denies that the termination of their employ-
ment was unfair. The Respondent asserts that the sale of the
business was indeed a genuine sale and that in the circum-
stances it had no option but to terminate the employment of
the Applicants. Furthermore, it contends that each of the Ap-
plicants was paid for their work up to the date of termination.
In addition, all of the Applicants, with the exception of Mrs
Zhang, were given one day’s notice of termination, as the Res-
taurant, Tearoom and Catering Workers’ Award 1995 requires.
Moreover, with the exception of Mrs Zhang, they were each
given a payment equivalent to at least two weeks’ pay in lieu
of notice.

I should say that this matter was made unusually difficult
because of the fact that none of the Applicants, nor the Re-
spondent’s principal, Mrs Wu, spoke fluent English. In each
instance, their testimony was given through an interpreter. Only
two of the other witnesses gave evidence without the aid of an
interpreter. In the circumstances, I found it difficult to deter-
mine with any confidence whose testimony was the most
reliable. Many of the indicators normally relied on to deter-
mine questions of credibility could not, because of the language
barriers, be satisfactorily relied on in this occasion. These prob-
lems were magnified somewhat by the fact that the Applicants
were unrepresented and clearly had little appreciation of the
nature of the Commission’s jurisdiction and its attendant pro-
cedures. Indeed, having regard to the gravamen of their
complaint, they may well have been better advised to seek
relief in another jurisdiction.

Throughout the proceedings, the Applicants insisted that they
were to work in the restaurant as members of a partnership
with Mrs Wu, an assertion which if true would be fatal to their
claim because the Commission is concerned only with the dis-
missal from employment and not with the termination of a
partnership. If persons commence work as partners in a busi-
ness, they cannot thereafter unilaterally become employees of
the partnership at the whim of one of the partners, as the Ap-
plicants would suggest was the case. In view of the
Respondent’s concession that each of the Applicants was, in-
deed, an employee, at least at the time of the alleged unfair
dismissal, it is not necessary to take the matter further. Of
course, the Applicants cannot be treated as employees simply
because the Respondent makes a concession in that regard.
There is, however, some evidence to suggest that from the
outset the Respondent regarded each of the Applicants as em-
ployees and not as partners. All but Mrs Zhang signed an
Employment Declaration Form, declaring that they were em-
ployees of the Respondent, at least for taxation purposes.
Consistent with this, the Respondent gave each of the Appli-
cants, except Mrs Zhang, a written “notice of termination of
employment”. In addition, the indications are that, although
decisions affecting the operation of the restaurant appear to
have had the endorsement of the Applicants as a group, it ap-
pears that they did little more than endorse the decision made
by Mrs Wu, with little or no scope for debate on such matters.
Likewise, only Mrs Wu had access to the bank account asso-
ciated with the business. Furthermore, the business name was
registered only in the name of the Respondent company, rather
than jointly with the Applicants.

Accepting for these purposes that the Applicants were em-
ployees, it is common ground that they were dismissed from
their employment on 10 July last. It remains then to consider

whether the dismissal was, in all circumstances, unfair. Cen-
tral to the Applicants’ claim is the contention that the reason
for the dismissal, namely the sale of the business, was, in real-
ity, fictitious. Whilst there may be reason to suspect that the
sale was a sham, I am far from convinced that the sale was,
indeed, a sham. Rather, I am satisfied, on balance, that the
sale was a genuine one, albeit to a company apparently con-
trolled by a friend of Mrs Wu. Evidence was given of a formal
contract of sale. Furthermore, the uncontracted evidence is that
the purchaser took possession of the business. Apart from the
viva voce evidence of Mrs Wu to that effect, evidence in the
form of the Employment Declarations Forms and the time and
wages book suggest that the purchaser was in fact in posses-
sion of the restaurant and operating it as such. In addition, the
bank statements in the name of the purchaser showed a steady
flow of deposits and payments for the period the purchaser
was said to be in possession of the business. Although the sale
ultimately was not completed, there is little to indicate that
this was always the intended outcome. Such evidence as there
is, is to the contrary. For example, the uncontradicted evidence
is that the deposit of $18,000 paid by the purchaser was for-
feited to the Respondent company, which is consistent with
the sale being genuine rather than a sham. If the sale was in
fact a sham, it was a very elaborate sham and on the basis of
the evidence adduced in these proceedings, I am not convinced
that was in fact the case.

The Applicants placed much reliance on the fact that the
business name “Sun Sai Kai Restaurant” was never transferred
to the purchaser, but at all material times remained as being
owned by the Respondent company. I accept the evidence of
Mrs Wu that the Respondent’s legal advice was that the name
should not be transferred until, to use her words, “all formali-
ties have been completed”. This explanation is consistent with
that given by Mr Lu, the purchaser’s accountant, whose evi-
dence I accept unreservedly. The contract of sale, although
providing for immediate possession, allowed the purchaser 90
days to pay the balance of the purchase price and it is not in
the slightest bit surprising that the business name was not trans-
ferred until the final instalment had been paid. Likewise, the
fact that the Respondent’s bank account showed some trans-
actions during the period in which the purchaser was in
possession of the business is not inconsistent with a transfer
of possession of the business. The uncontradicted evidence is
that the Respondent conducted other businesses. Moreover, as
I understand it, some of the cheques related to transactions
entered into before the business was sold. In addition, the
number of transactions during the period in question appear to
be significantly less than for the periods when the Respondent
company had possession of the business. Similarly, I accept
that Mrs Wu continued to work in the business because she
was asked to do so by the purchaser.

I am therefore satisfied, and find, that the reason advanced
by the Respondent company for dismissing the Applicants from
its employ was, in fact, real and genuine. Thus, as I find, the
Respondent had good reason to terminate the employment of
the Applicants. They could not reasonably expect, if there was
a new owner of the business, that the Respondent would con-
tinue to employ them in that, or in any other, capacity. If the
Respondent no longer runs the business, it no longer has the
capacity to employ those who work in it. Indeed, as counsel
for the Respondent correctly points out, the employees of the
business before it was acquired by the Respondent had their
employment terminated prior to the Applicant taking up em-
ployment in the restaurant. Furthermore, it is apparent from
the evidence, including that of the Applicants, that there had
been arguments between the parties, as Mrs Wu alleges.

The dismissals were undoubted effected suddenly, as the
Applicants complain. However, I am far from convinced that
they were as sudden as the Applicants would have me believe.
I accept Mrs Wu’s testimony that approximately 10 days be-
fore the business was sold she told the Applicants that because
of continuing arguments between them and her, she was going
to sell the business and gave them 10 days to make an ap-
proach to purchase the business. What she said in this respect
is supported by Mrs Liang, as well as by Mr Ha, who is now
and was then employed in the restaurant and who impressed
me as being a reliable witness.

Thus, as I find, the Applicants had some forewarning that
their employment was in jeopardy. Whilst there can be no
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denying that the Applicants were dismissed from their em-
ployment with little or no notice, it cannot be ignored that
they received payment in lieu of notice in all but one case.
That payment was at least equivalent to approximately two
weeks’ pay, not at the level of the agreed wage, but at the level
of remuneration they actually received. The Restaurant, Tea-
room and Catering Workers’ Award 1995, which appears to
regulate the Applicants’ employment, required only that they
be given one day’s notice or payment in lieu. Whilst that is a
minimum requirement and not determinative of what is fair
and reasonable, it is a factor to be considered. I have not over-
looked the fact that Mrs Zhang testified that the parties agreed
that the partnership should last for three years. Having regard
to the totality of the evidence adduced in these proceedings, I
am not convinced that was the arrangement, but in any event
what was agreed in a partnership arrangement cannot be im-
puted to an employment arrangement. Taking all factors into
account, including the nature of their employment, the length
of service, the circumstances leading to the termination of their
employment, I am not satisfied that the payment made to the
Applicants on this occasion is so inadequate as to render the
dismissal unfair. It may well be that the termination of their
employment caused each of the Applicants financial hardship
and distress, but it does not follow that the dismissal is unfair.
As von Doussa J. observed in Sangwin v. Imogen Pty Ltd t/a
Carleton Custom Upholstery (1996) 40 AILR 3-388 (page 15
roneo) suggested “in virtually every situation of termination
of employment hardship to a greater or lesser degree is likely
to come to the employee. Often economic and personal hard-
ship to the employee and to his family will be considerable”.
Nonetheless, in applying the unfair dismissal provisions of
the Industrial Relations Act 1979, “it is necessary to balance
the interests and well being of an individual employee against
the interests of the employer” (see too: Leddicoat v. Schiavello
Commercial Interiors (SA) (1996) 39 AILR 3-255). In this in-
stance, as I find, the employer no longer had the capacity to
continue to employ the Applicants and, as I find, gave the
employees prior notice of that happening and, thereafter, in
dismissing the Applicants made an additional payment to com-
pensate for their lost employment. That payment, whilst
perhaps not generous, was not so ungenerous as to render the
dismissals unfair, save in the case of Mrs Zhang.

In my assessment, there was no justification for treating Mrs
Zhang any differently from the other Applicants. In particular,
it was neither valid nor reasonable for the Respondent to deny
her the benefit given to the others simply because she refused
to sign a tax declaration form, or otherwise complete the time
and wages book, as Mrs Wu suggests was the case. Mrs Zhang
was not dismissed for that reason, but for the same reason as
the other Applicants, and indeed all of the other employees;
namely that the business had been sold and possession trans-
ferred to someone other than the Respondent.

It follows that, save in respect of the application brought by
Mrs Zhang, each of the applications should be dismissed.
Consistent with the formula applied in the case of the other
employees, Mrs Zhang would be entitled to a payment of
$900.00 gross as compensation for his dismissal.

I make no finding in respect of the claims made by each
of the Applicants for what, in essence, is an allegation of
underpayment of remuneration based on the requirements
of the Restaurant, Tearoom and Catering Workers’ Award
1995. A claim of that nature is beyond the jurisdiction of
the Commission and a matter exclusively for the Indus-
trial Magistrate.

Appearances: The Applicants appeared on their own behalf
Mr M.P. Ellis, of counsel, on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Liang Yong Jian

and

Great Evermore Pty Ltd trading as Sun Sai Kai.

No. 1392 of 1997.

6 March 1998.

Order.
HAVING heard the Applicant in person and Mr M.P. Ellis, of
counsel, on behalf of the Respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Chen Run Cai

and

Great Evermore Pty Ltd trading as Sun Sai Kai.

No. 1393 of 1997.

6 March 1998.

Order.
HAVING heard the Applicant in person and Mr M.P. Ellis, of
counsel, on behalf of the Respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Zhang Tong

and

Great Evermore Pty Ltd trading as Sun Sai Kai.

No. 1394 of 1997.

12 March 1998.

Order.
HAVING heard the Applicant in person and Mr M.P. Ellis, of
counsel, and later Mr M. J. Aulfrey, of counsel, on behalf of
the Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the Applicant was unfairly dis-
missed from her employment with the Respondent
on or about 10 July 1997

(2) DECLARES that it is impracticable to reinstate the
employee to her former position; and

(3) ORDERS that the Respondent pay to the Applicant
the sum of $900.00 by way of compensation for the
unfair dismissal.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Zhou Jim Quan

and

Great Evermore Pty Ltd trading as Sun Sai Kai.

No. 1395 of 1997.

6 March 1998.

Order.
HAVING heard the Applicant in person and Mr M.P. Ellis, of
counsel, on behalf of the Respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Miss Jean Marriss

and

Swan (WA) Pty Ltd T/A La Pagnotta Bakery.

No. 1671 of 1997.

6 March 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(i) of the Industrial Relations Act,
1979 (“the Act”). By it Miss Jean Marriss (“the applicant”)
claims that she was unfairly dismissed by Swan (WA) Pty Ltd
T/A La Pagnotta Bakery (“the respondent”) and seeks unspeci-
fied compensation in lieu of reinstatement. The respondent
counterclaims that there was in fact no dismissal or, if there
was a dismissal it denies it was unfair.

The respondent’s answer raises a question of jurisdiction.
Section 29(1)(b)(i) of the Act is as follows —

29. (1) An industrial matter may be referred to the
Commission —

(a) ...
and
(b) in the case of a claim by an employee —

(i) that he has been harshly, oppressively
or unfairly dismissed from his employ-
ment; or

(ii) ...
by the employe[r].

It follows that there must be the fact of dismissal for the
right of access to claim unfairness pursuant to section
29(1)(b)(i) to arise.

There is an issue here as to whether the applicant was en-
gaged on a casual basis. The applicant’s agent, Mr Crossley,
relies largely on the length of time the applicant worked for
the respondent and the number of weekly hours worked for
the assertion that the engagement of the applicant was actu-
ally permanent and that she was dismissed. The respondent
says that the employment of the applicant was of a casual na-
ture, that the applicant made herself unavailable for work for a
period in August/September 1997, as was her prerogative, and
that when she notified the employer of her availability again
early in September 1997, there was no casual work available.
Therefore, according to the respondent, there was no dismissal.

The answer to the question as to whether or not the appli-
cant was employed on a casual basis does not of itself determine

whether this claim can proceed. An employee engaged on a
casual basis is not precluded from access under section
29(1)(b)(i) from having a claim of unfair dismissal determined
by this Commission. But the end of that employment must be
due to dismissal and not just the effluxion of the contract’s
term for there to be any access.

Whether or not the applicant’s employment was of a casual
nature or not is a matter of fact to be determined on the evi-
dence. It goes beyond mere labels to the actual conduct of the
employment, its terms and expectations of the parties.

The respondent operates a specialist Italian bakery in subur-
ban Malaga supplying to retail outlets. A principal of the
business is Mr Walter De Maria who is also described as a
secretary for the respondent. Mr De Maria has management
responsibilities including in relation to the packing division.
The applicant was employed as a bread packer in this divi-
sion. The packing division operates on shifts for bread packers.
These commence at 5pm six days per week Sunday-Friday.
The shift ends when the work is completed on each night.
Between 4-5 bread packers work at any time depending on
requirements. A leading hand was appointed in this division in
or about July 1997. That appointment was as a permanent
employee.

Evidence in this matter was given by the applicant, two
former employees engaged in the respondent’s packing divi-
sion, Mr Fabio Cernecca and Mr Mark Harwood, and by Mr
De Maria. Mr Cernecca is a former employee of the respond-
ent who worked in the bread packing division for a period
when the applicant worked there. He ceased employment when
he obtained full time work. Mr Harwood, who is the appli-
cant’s nephew, also worked as a bread packer in the
respondent’s business for a period when the applicant was
engaged there.

Evidence of the nature of the employment of the applicant
by the respondent was given by the applicant and Mr De Maria,
and indirectly by Mr Harwood and Mr Cernecca. Some of this
evidence is uncontentious. The first time the applicant was
employed by the respondent was 19 February 1997. The last
date she worked for the respondent was on 7 August 1997.
The employment originally came about when the applicant
heard indirectly that there was casual work at the respondent’s
premises being advertised at a Commonwealth Employment
Service outlet. She enquired, was interviewed by the respond-
ent and was offered and accepted a two day trial as a bread
packer. Subsequently she regularly worked three nights per
week for nearly two months. This was followed by four nights
per week for approximately eight months then five nights per
week for approximately eight months. The hours worked each
night varied. The rate of pay was calculated on an hourly ba-
sis. The number of hours worked on each shift was not fixed
at all. The hourly rate of pay was made up of a base rate of pay
plus a penalty loading based on the work being casual. Whether
any award covered the employment at any stage was not ar-
gued. It appears that the respondent used award rates in the
bread industry as a guide for the wage rates and penalties paid
including casual penalties and overtime. Rosters were put up
in the work place each week for the following week. Those
rostered were able to swap shifts within the roster. The appli-
cant was not paid sick leave or annual leave. The applicant
and Mr De Maria at all times described the employment rela-
tionship as casual. There were discussions between them about
the unavailability of paid sick leave or annual leave in casual
employment.

The applicant either preferred not to work on Fridays (her
version) or was unavailable to work on Fridays (the respond-
ent’s version). She did not usually work Fridays.

There is evidence that the respondent reiterated a number of
times to the applicant that her employment was of a casual
nature and I have no doubt that the applicant, who has been in
the work force for more than 20 years, understood the usual
distinctions between casual and permanent employment. There
is evidence too that the applicant herself considered her posi-
tion somewhat tenuous and that by taking leave (as she puts it)
or making herself unavailable (as Mr De Maria puts it) in Au-
gust 1997, she might not have work on her return.

Mr De Maria says he raised the prospect of a permanent
position with the applicant on a number of occasions. He says
she was not interested in such an appointment because she
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preferred the casual wage rates. The applicant says there was
only some talk between her and Mr De Maria about the possi-
bility of a workplace agreement but these did not go to detail
and she never made any choice. Having considered this evi-
dence I have concluded that it is probable the applicant was
concerned not to have any lesser hourly rate than that being
received and was adverse to a permanent appointment if it
meant less take home pay.

Mr Crossley for the applicant drew the attention of the Com-
mission to a number of cases involving questions of casual or
permanent employment and, in particular, the decision of the
Full Bench in Serco (Australia) Pty Limited and John Joseph
Moreno [No. 1281 of 1995 (1996) 76 WAIG 937]. But the
facts in that matter can be readily distinguished on a number
of counts from the facts here and as a majority of the Full
Bench found it was not necessary to deal with the question of
whether or not the employment was of casual nature, it cannot
be said that the conclusions in the case have the authority as-
serted by the applicant for the purposes here. Mr Crossley also
sought to rely on a case in the Industrial Magistrate’s Court
involving this respondent as support for his contention that
the applicant’s employment was permanent but that case in-
volved enforcement of award provisions. It was not argued in
this matter that an award regulated the applicant’s employ-
ment and the cases are quite distinguishable.

Having regard for all the evidence I have concluded that
while there are some aspects of the record of the applicant’s
employment, such as the overall time involved and regular
rostering, which suggest that it was not in fact casual there are
other factors which outweigh this. In particular there is the
way the parties conducted themselves, the evidence of expec-
tations, the lack of fixed hours per shift, hourly payments and
penalties and changes in weekly hours worked.

The evidence of expectations is supported to some degree
by Mr Cernecca and Mr Harwood in their evidence. Mr
Cernecca was offered permanent employment by Mr De Maria
in lieu of casual employment but opted to continue as a casual
employee because he was then hopeful of getting full time
employment in another field and wanted to retain an ability to
cease employment by the respondent virtually instantly. And
he did shortly after. That is, he made himself unavailable for
further work. There was no suggestion that this was not his
right as a casual employee. Similarly, consistent with casual
employment, Mr Harwood made himself unavailable for fur-
ther rostering at a particular point.

These employees were not associated with the respondent’s
bread packing division as long as the applicant but, other than
that, there is nothing to distinguish between their work ar-
rangements and those of the applicant. It seems to me then
that it was clearly understood and accepted in the workplace
that the usual distinction between casual employment and per-
manent employment applied and that it was not just a matter
of labels.

I have concluded that the applicant was employed on a casual
basis on a series of weekly contracts.

The question then is whether there was any dismissal. The
applicant’s last day of work for the respondent was 7 August
1998. This did not result from any termination by the respond-
ent. It was a consequence of the applicant informing the
respondent that she wanted to have a four week holiday from
that time. It would follow from the casual nature of the em-
ployment that this amounted to a notification of unavailability
with the current contract of employment ceasing on 7 August
1997 through effluxion.

But that is not the end of it. The applicant says that she was
actually dismissed on 3 September 1998 when on return from
her holiday in Broome she telephoned Mr De Maria to advise
him she was back and ready for work. Mr De Maria’s version
of the telephone conversation is different. He says that he sim-
ply told the applicant there was no work available at that time.

If that is all there was to it then this application would fail.
But the applicant gave evidence that when contemplating tak-
ing a holiday she was so concerned about the possibility of no
work being available to her subsequently that she sought as-
surances from Mr De Maria that she would be re-engaged on
her return and on the same basis so far as hours of work were
concerned. She says she received such assurances. According
to the applicant she would not have taken the holiday (made

herself unavailable for work) without those assurances. Mr
De Maria’s evidence about this is somewhat equivocal and is
to the effect that as the applicant was employed on a casual
basis he wouldn’t have made such assurances and as it was
not his practice to discuss such personal matters in front of
other employees, he would not have done so.

But in his evidence Mr Cernecca supported the applicant’s
version. Having the advantage of seeing Mr Cernecca under
cross examination I am satisfied his evidence is credible. I
find that prior to the applicant ceasing work on 7 August 1997
Mr De Maria agreed to re-engage the applicant when she re-
turned from her four weeks in Broome on the same basis she
was then engaged. In effect there was an offer and acceptance
of further employment.

The applicant actually made herself available for work again
slightly earlier than her projected date. But nothing turns on
this. I have concluded on the evidence of the telephone call on
3 September 1997 that the respondent refused to proceed in
accordance with the earlier offer and acceptance and termi-
nated the contract. The applicant was dismissed.

Before turning to the question of unfairness I note the sub-
missions of Mr Pilgrim for the respondent to the effect that in
presenting herself as available for work on 3 September 1997
the applicant, who subsequently made an application for work-
er’s compensation, knew or should have known that she was
unfit for work and thereby acted deceptively.

But the evidence is that at that point the applicant had re-
ceived some advice from a physiotherapist as to the cause of
some pain she had reported. That is all. There is no evidence
that any medical authority had told her then that she was unfit
to work and nothing to give rise to a conclusion that she ought
to have presumed that from what the physiotherapist told her.
As to the workers’ compensation claim, that is a matter to be
determined elsewhere.

There are also submissions on the applicant’s performance.
Mr De Maria gave evidence of discovering that the applicant,
who had assumed responsibility for recording the finishing
times of the shifts, had exaggerated these on occasions. He
also gave evidence of some discord in the workplace with the
applicant seen by others as overbearing and bossy. The evi-
dence of Mr Cernecca and Mr Harwood to some degree
supports that of Mr De Maria that some employees complained
about the applicant’s bossiness. And the applicant’s own evi-
dence suggests that she is opinionated and assumed an
unofficial authoritative role during the shifts which may have
been resented by others from time to time. But the respond-
ent’s reaction to the inflated times records (which the applicant
says the employees agreed to on a “swings and roundabouts”
basis and Mr De Maria was informed about at the time, which
he denies) was to appoint a leading hand. The applicant was
not confronted over her actions. Nor, it seems, was any dis-
cord between employees directly raised with her. Relevantly
though the offer and acceptance of the employment from which
the applicant was dismissed occurred later.

Mr Pilgrim also submitted that the respondent had been in
the process of restructuring the casual/permanent hours of work
configuration, as was its right, and that the applicant’s some-
what obdurate stance meant effectively that she put herself in
the position where she could only be offered less hours of
casual work. But again there is the fact of an offer and accept-
ance in terms and a termination of that.

Having regard for all the evidence I have concluded that the
respondent, having had the opportunity to evaluate the effec-
tiveness of the leading hand arrangement in the absence of the
applicant, concluded that work and work relations went more
smoothly without her. Loathe to disturb this, Mr De Maria
decided that the return of the applicant should not occur. A
consideration in this was the fact that there had been some
discord between the applicant and the leading hand in the past,
before and after his promotion. But it appears this discord was
known of by the respondent at the time of the offer and ac-
ceptance too. Having regard for all this I have concluded that
in the circumstances the repudiation of the agreed re-engage-
ment (dismissal) was unfair. The question then is what remedy
should apply. Reinstatement of this casual contract in this
workplace is impracticable.

The applicant seeks compensation amounting to six months’
wages. But there is no evidence of any loss or injury of this
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magnitude involved in the ending of this casual employment.
There is evidence that had the respondent not agreed to re-
engage the applicant on return from her holiday she would not
have made herself unavailable for that four weeks. I think it
probable that had she been available she would have been
employed in that time and to that extent there has been loss.
As well there is the loss of the contract itself though given the
employer’s restructuring I think this aspect of loss should not
be overstated. The same conditions were unlikely to continue.
And there is the fact that the contract was casual and weekly.

Having regard for all this I consider that the applicant’s loss
amounts to no more than five weeks’ of employment. An or-
der based on an average of the wages she received over the
last five weeks she was employed will now issue. There will
be a speaking to the minutes of order as required.

Appearances:  Mr T C Crossley appeared on behalf of the
applicant.

Mr L H Pilgrim appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Miss Jean Marriss

and

Swan (WA) Pty Ltd T/A La Pagnotta Bakery.

No. 1671 of 1997.

13 March 1998.

Order.
HAVING heard Mr T Crossley on behalf of the applicant and
Mr L Pilgrim on behalf of the respondent now therefore, I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby —

1. DECLARE that the applicant was unfairly dismissed
by the respondent.

2. ORDER the respondent pay the applicant the sum of
$2,072.35 gross within 24 days of the 6th day of
March 1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Geoffrey Pacey

and

Modular Masonry (WA) Pty Ltd.

No. 1468 of 1997.

COMMISSIONER A.R. BEECH.

13 March 1998.

Reasons for Decision.
Mr Pacey was employed as the Yard and Dispatch Manager
for Modular Masonry (WA) Pty Ltd between the 1st May 1996
and the 1st August 1997. On the 18th July 1997 he was given
two weeks’ notice of dismissal and his employment ended on
the 1st August 1997. He complains that his dismissal was un-
fair.

The letter of termination given to Mr Pacey gives “lack of
work”, as the reason and also that Mr Pacey’s work perform-
ance “has not been satisfactory”. It also referred to an “initial
warning” which had been given to him. The Commission heard
evidence from Mr Pacey himself and from a former work-
mate, Mr Ishmael. The respondent called evidence from the
Managing Director, Mr Murray Criddle. It was Mr Criddle
who decided to dismiss Mr Pacey.

Mr Pacey denies that there was any lack of work. Both he
and Mr Ishmael stated that at the time of Mr Pacey’s dismissal,
they were both working “flat out”. I am prepared to accept
their evidence. However, even though they may have been
working flat out, I also accept that the company had a finan-
cial reason for reducing the size of its workforce. That was Mr
Criddle’s evidence and it is supported by the financial docu-
ments which became Exhibit No. C. There is no evidence
before me that is contrary to Mr Criddle’s evidence. Mr Criddle
reduced the workforce from seven employees to five employ-
ees. Although Mr Pacey believed that another person was
employed to take his place, the evidence does not show that.
Rather, I accept Mr Criddle’s evidence that the company put
an existing employee from the factory on to the work that Mr
Pacey had been doing. I also accept Mr Criddle’s evidence
that the company also eliminated the Sales Manager’s posi-
tion. The person who previously worked in that position now
works in the factory. Mr Criddle now works more in the fac-
tory. On the evidence therefore, I find that the company did
have a financial reason to reduce the number of employees.

Although the company had a genuine reason for reducing
the number of employees Mr Pacey’s dismissal may still have
been unfair. This goes to the reasons why the company chose
to make him redundant over other employees. Mr Pacey was
selected for redundancy because his work was considered un-
satisfactory and that eight days earlier he had injured his back
and was absent from work claiming workers compensation. I
deal first with the allegation of unsatisfactory work perform-
ance. Mr Pacey disputes that his work was unsatisfactory. I
understand Mr Pacey to be saying that it was therefore wrong
to select him for redundancy for that reason. I am inclined to
agree with Mr Pacey. It is quite clear that as at February and
March 1997, Mr Pacey was regarded as a most satisfactory
employee. On the 27th February 1997, a Director of the com-
pany, Mr Ron Criddle (who is Mr Murray Criddle’s father)
wrote a reference for Mr Pacey which states—

“Michael Pacey has shown himself to be an above aver-
age worker with initiative and ability. Michael has since
been appointed our Yard and Dispatch Manager and is
responsible for arranging deliveries to all our clients on
building sites as well as controlling and advising on vari-
ous stocks required.” (Exhibit No. 6).

In March 1997, Mr Ron Criddle also gave Mr Pacey a serv-
ice appraisal. That service appraisal includes the following—

“Since his first days with the company he has presented
himself as a caring and resourceful worker capable of
improving his position in the company should opportu-
nity occur ... He has carried out the commitments of his
position with care and conscientious application. There
has been times when Michael has become a little over
frustrated and upset due to a surge in deliveries and where
our internal communication has lacked specific correct-
ness. To Michael’s credit he does not let such odd
occasions affect his generally lighthearted but dedicated
approach to his work ... Michael Pacey is most generous
with his time as is the case with all our staff who work
long hours at times to meet various circumstances. I find
it pleasant to work with Michael and I am sure he is capa-
ble of achieving further status in this company should he
so desire, and should the opportunity be presented to him.”
(Exhibit No. 5).

Against that background, it is curious that on the 9th July
1997 Mr Pacey received a first written warning for not per-
forming his duties (Exhibit No. 1). It is signed by Mr Murray
Criddle. The written warning refers to Mr Pacey not transfer-
ring production pallets into stock; that he does not have
permission to leave work at 4.06pm each day and that he will
“no longer be in charge of any employee at Modular Masonry
whilst I’m out of the factory. The company will not tolerate
any dissent that may be initiated by yourself.” Although Mr
Criddle stated he believed Mr Pacey’s work had dropped off
over the two months leading to that warning, I find it a little
difficult to accept that it was so. Mr Pacey certainly denied
that it was so and despite Mr Pacey’s odd mannerisms in court,
I generally thought that he gave his evidence truthfully. I am
inclined to think that he exaggerated but I do not think that he
invented the events that he described in his evidence. For ex-
ample, he adopted as part of his evidence his handwritten
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statement which was attached to his Notice of Application. It
gives his understanding of the events surrounding the issuing
of his written warning. It seems that Mr Criddle does not re-
ally argue with Mr Pacey’s handwritten evidence other than
for the length of time the discussions between them lasted. I
think Mr Pacey exaggerated the length of time Mr Criddle
spoke to him over the incidents but Mr Criddle admits that he
spoke forcefully to Mr Pacey and on occasions was quite up-
set. Given that Mr Criddle did not really object to Mr Pacey’s
written evidence other than the length of time the discussions
between them lasted, then I accept Mr Pacey’s written evi-
dence. On the basis of that evidence I therefore find that Mr
Pacey’s work performance did not warrant his selection for
redundancy, especially given the positive appraisal he had re-
cently received from Mr Ron Criddle. That is not to say that
the incidents did not occur. However, in the context of the
positive appraisal the incidents do not strike me as significant
enough to warrant Mr Pacey being selected for redundancy.

Further, under section 41 of the Minimum Conditions of
Employment Act 1993, once Modular Masonry (WA) Pty Ltd
decided to make Mr Pacey redundant there ought to have been
a discussion with him in an effort to minimise the effects of
the redundancy upon him and examine whether there were
any alternatives available. That is the law. Although Mr Pacey
was absent from work on workers compensation when the
decision was made, there could still have been the required
discussions. Modular Masonry (WA) Pty Ltd agrees that it did
not hold those discussions and that it did not follow section 41
of the Minimum Conditions of Employment Act 1993. While
the Industrial Relations Commission is not a court for the pur-
poses of enforcing that Act, the fact that Mr Pacey’s dismissal
breached that Act is a factor which I can take into account in
assessing Mr Pacey’s claim as a whole. I do so and find that it
assists me in reaching a conclusion that Mr Pacey’s dismissal
was unfair.

Mr Pacey also claims that his dismissal was unfair because
he was on workers compensation at the time of his dismissal.
Mr Pacey referred to s.84AA of the Workers Compensation
and Rehabilitation Act 1981 and stated that it was illegal to be
dismissed while on workers compensation. Section 84AA is
as follows—

Employer to keep position available during worker’s
incapacity
84AA. (1) Where a worker who has been incapaci-
tated by disability attains partial or total capacity for work
in the 12 months from the day the worker becomes enti-
tled to receive weekly payments of compensation from
the employer, the employer shall provide to the worker—

(a) the position the worker held immediately be-
fore that day if it is reasonably practicable to
provide that position to the worker; or

(b) if the position is not available, or if the worker
does not have the capacity to work in that po-
sition, a position—

(i) for which the worker is qualified; and
(ii) that the worker is capable of perform-

ing,
most comparable in status and pay to the position men-
tioned in paragraph (a).
Penalty: $5 000.

(2) The requirement to provide a position mentioned
in subsection (1) (a) or (b) does not apply if the employer
proves that the worker was dismissed on the ground of
serious or wilful misconduct.

(3) Where, immediately before the day mentioned in
subsection (1), the worker was acting in, or performing
on a temporary basis the duties of, the position mentioned
in paragraph (a) of that subsection, that subsection ap-
plies only in respect of the position held by the worker
before taking the acting or temporary position.

(4) For the purpose of calculating the 12 months men-
tioned in subsection (1), any period of total capacity for
work is not to be included.

While s.84AA does not in its terms prevent a person being
dismissed while on workers compensation, as Mr Pacey sub-
mitted, it does require the employer to give the employee his

or her job back where the employee attains partial or total
capacity for work in the 12 months from the day the employee
becomes entitled to receive weekly payments of compensa-
tion from the employer unless he or she has been dismissed.
Therefore, if an employer does dismiss an employee who is
absent from work on workers compensation for a reason other
than serious or wilful misconduct, the dismissal may well be
of no effect where the employee attains partial or total capac-
ity for work in the 12 months from the day the employee
becomes entitled to receive weekly payments of compensa-
tion from the employer. Therefore, since s.84AA came into
effect, an employer should not use the employee’s absence on
workers compensation as a reason to dismiss the employee
particularly where, as in Mr Pacey’s case, the absence had
only just commenced and its duration is just not known. (In
that respect, the Workplace Relations Act, 1996 (Cth) in
s.170CK(2)(a) contains a similar, though not identical, restric-
tion on dismissing an employee by reason of temporary absence
from work because of illness or injury). If an employer did so,
the dismissal may, depending upon the circumstances, be harsh
or oppressive against the employee as to amount to an abuse
of the right to dismiss.

In Mr Pacey’s case, his accident happened on 10 July 1997.
If he becomes totally or partially fit for work by 10 July 1998
s.84AA of the Workers Compensation and Rehabilitation Act
1981 will apply to him and to the company. The section would
not apply if Mr Pacey had been dismissed for serious or wilful
misconduct but Mr Pacey was not dismissed for serious or
wilful misconduct. Therefore in Mr Pacey’s case, if he be-
comes totally or partially fit for work by 10 July 1998, the
company will be obliged to provide him with the job he held
immediately before his injury if it is reasonably practicable to
do so. If the position is not available, or if Mr Pacey does not
have the capacity to work in that position, then s.84AA re-
quires the company to provide a job for him for which he is
qualified and capable of doing most comparable in status and
pay to his original position. If, however, he does not become
totally or partially fit for work by 10 July 1998 then s.84AA
will not apply to him. That date has not yet arrived.

Whether Mr Pacey’s dismissal was harsh, oppressive or un-
fair will depend upon the facts of the dismissal. For the reasons
I have already referred to earlier in these reasons I find that
Mr Pacey’s dismissal was unfair because I am not satisfied
that his poor performance at work was such that he ought to
have been selected for redundancy and there was no prior dis-
cussion with him as required by Minimum Conditions of
Employment Act 1993.

Having found that the dismissal was unfair, I turn to con-
sider the powers of the Commission. By s.23A of the Act, the
Commission is first to consider whether to reinstate Mr Pacey.
I am not sure that Mr Pacey seeks reinstatement. He did not
raise the issue himself. His only evidence was in a direct re-
sponse to a question from the Commission as follows—

“BEECH C: Are you still claiming reinstatement?—No.
They won’t reinstate me because I’ve turned ... (indis-
tinct) ... here and said the work’s just too heavy for my
back.
Yes. That’s what they say, but if you’ve been unfairly
dismissed—that’s if; that’s what we’re here to decide—
but if you have been, I’ve got to consider whether or not
to give you your job back. Now, in helping me to decide
that, I’d like to know what you want. Do you want your
job back or not?—Well, to be quite honest, sir, I know for
a fact that if I were to go round and say, “Yes, I want to be
reinstated”, that they’d find some excuse to sack me within
the first week, and that’s my honest opinion, sir. As far as
working back there, they will find something. That’s the
sort of person. I’ve got no proof, but—
Well, I take it then the answer’s “No”?—Well, if there’s
no other alternative I guess I would, but, like I said, I
guarantee it wouldn’t last more than a week. They’ve al-
ready got someone doing my job anyway, so I mean
they’ve got to sack someone else, if that was the case.”
(Transcript P.22).

That evidence is rather unsatisfactory but it is clear that Mr
Pacey has significant reservations about returning to his em-
ployment. If he has a choice, he would prefer not to go back. I
conclude that he is not claiming reinstatement. As to the
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practicality of reinstatement, the company believes that rein-
statement of Mr Pacey in his original position is impracticable
because he has been made redundant. I am not sure that this is
the case given that the position occupied by Mr Pacey is being
performed by another person. However whether reinstatement
is impractical will involve considerations other than whether
the job is available. The consideration will also involve whether
Mr Pacey and Mr Criddle will be able to re-establish a proper
working relationship again. It is clear that Mr Pacey does not
trust Mr Criddle. Mr Criddle does not want Mr Pacey back. It
is also not entirely clear that he will be able to return to his
former job because of his workers’ compensation injury. The
medical opinion tendered to the Commission tends to suggest
that Mr Pacey should not return to his original employment, at
least based upon his current state of health. In the circum-
stances I find that reinstatement is impracticable. I realise that
if Mr Pacey becomes totally or partially fit for work by 10
July 1998 then s.84AA of the Workers Compensation and Re-
habilitation Act 1981 will apply and the company will have to
provide him with employment. There is no “choice” but that
is because of the wording of that particular Act.

The Commission is able to compensate Mr Pacey for the
loss or injury arising from his dismissal. However, the point is
well made by the company that Mr Pacey has so far not lost
any wages because he has been receiving his regular weekly
income by way of his workers’ compensation payments since
his dismissal. I accept therefore, that there is no warrant for
Mr Pacey to be compensated for any lost wages. However,
compensation for loss or injury arising from an unfair dis-
missal is not limited to wages lost from the time of the
dismissal. The assessment of compensation is an exercise of
the Commission’s discretion. The Commission is to assess
compensation according to the equity, good conscience and
substantial merits of the case and what is fair and reasonable
in the circumstances. In doing so, I take the following factors
into account.

Mr Pacey had been employed for 14 months. That is not
a long period of time and, to the extent that compensation
takes into account notional loss of long service leave or
non-transferable sick leave credits, that loss is not great.
He was given two weeks’ notice of termination. He has
lost his employment as Yard and Dispatch Manager but to
an extent that fact is overtaken by the injury he has re-
ceived and the consequent possibility of him not returning
to that job anyway. As he has been made redundant I con-
sider it appropriate to take into account issues relating to
redundant employees. Those issues are largely in the com-
pany’s favour. For example, he might have been able to be
re-trained for alternative work. On the evidence, this is
actually happening as part of his workers compensation
rehabilitation. This included a work trial as a storeman.
He might have been allowed time off with pay to seek
alternative employment but this has effectively happened
in any event due to his absence on workers compensation.

I also take into account that the financial circumstances of
the company are such that it is not clear what capacity it has to
pay significant compensation to Mr Pacey. That, too, is reason
for not awarding significant compensation.

Given the lack of any evidence of financial loss, or other
substantial loss or injury, arising from his dismissal I order the
company to pay one week’s wages to Mr Pacey by way of
compensation. In the event that Mr Pacey does return to the
company’s employment his service should not be deemed con-
tinuous from 1st May 1996.

Appearances: Mr M. Pacey on his own behalf as the appli-
cant.

Ms E. Mackey on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Geoffrey Pacey

and

Modular Masonry (WA) Pty Ltd.

No. 1468 of 1997.

25 March 1998.

Order.
HAVING heard Mr M. Pacey on his own behalf as the appli-
cant and Ms E. Mackey on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby—

(A) DECLARES—
THAT Michael Geoffrey Pacey was unfairly dis-
missed on 1 August 1997;

(B) ORDERS—
THAT Modular Masonry (WA) Pty Ltd forthwith pay
Michael Geoffrey Pacey one week’s wages less ap-
propriate taxation by way of compensation.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Helmut Posch

and

De Campo Bakery Holdings Pty Ltd.

No. 1789 of 1997.

26 February 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: In an application filed in
the Registry of the Commission on 1 October 1997, Mr Posch
alleges that he has been employed by De Campo Bakery Hold-
ings Pty Ltd from 28 May 1997 until 12 September 1997, at
which date he was dismissed unfairly. In addition, the appli-
cant also claims that benefits due and payable to him according
to his contract of employment, and which arose as a conse-
quence of the dismissal, have not been paid by the Respondent.

On 17 October 1997 an Answering statement to the applica-
tion was filed by the agent acting for the respondent company.
That Answering statement did not challenge the competence
of the application, however, at the commencement of proceed-
ings before the Commission, it was submitted from the bar
table that the named respondent had not employed Mr Posch
and therefore his action has been wrongly commenced against
the named respondent. Mr Posch is said to have been employed
by Ermanno De Campo, Giesella De Campo and Gerolamo
De Campo who operated as a partnership which traded as De
Campo Bakery.

The applicant, a lay person who represented himself, pro-
vided no determinative evidence of who had been his employer
and at one stage conceded that the named respondent had not
been his employer. Mr Posch thereupon requested that his ap-
plication be amended to delete the presently named respondent
company and cite in place thereof the several partners said to
have been his employers. The agent for the respondent sub-
mitted to the Commission that, given De Campo Bakery
Holdings Pty Ltd had not been the employer of Mr Posch, the
principal application is incompetent and therefore ought be
dismissed by the Commission. Further, that the cited com-
pany has a legal persona separate and different from that of
the three natural persons who, acting as a partnership,
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employed the applicant and therefore what the applicant asks
the Commission to do is not by nature an amendment to the
application, but an attempt to redirect it and thereby commence
the action against entirely different parties. That, as a matter
of law, it is said, is not open for the Commission to do.

The parties were made aware that I had been a member of a
Full Bench of the Commission which had heard a matter, No.
2336 of 1997, where Mr Ermanno De Campo had given evi-
dence (transcript pages 62 and 63) that the business trading as
De Campo Bakery is conducted by the three partners named
from the bar table in the present proceedings. Although Mr
Posch had conceded that the respondent company had not been
his employer, he subsequently requested that proceedings be
adjourned in order that he may enquire into, and be satisfied
of, the legal persona of who traded as De Campo Bakery and
had been his employer.

The Commission, being satisfied that it had adequate evi-
dence before it that Mr Posch had been employed by the three
named partners, refused the adjournment. Hence the applicant
has wrongly cited the company as his past employer and the
respondent to the application. I am satisfied that the agent for
the respondent has correctly stated the law, that being, that it
is not open to the Commission by way of an amendment to the
application to strike out the cited respondent and, in relation
to this matter, cite in place thereof the three natural persons
who act as a partnership, they being a completely different
legal persona to the company. What the applicant seeks to have
the Commission do is not to correct an error in the description
of the past employer, but to completely redirect the applica-
tion, and hence the allegations of wrongdoing contained therein,
to quite different parties. That is not open to the Commission
to do.

The application before the Commission was misdirected.
That is not able to be remedied by way of an amendment to
the application and therefore the principal application is in-
competent.

For these reasons, that application will therefore be dis-
missed.

Appearances:Mr H. Posch appeared on his own behalf.
Mr D.M. Jones appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Helmut Posch

and

De Campo Bakery Holdings Pty Ltd.

No. 1789 of 1997.

1 April 1998.

Order.
HAVING heard Mr H. Posch on his own behalf and Mr D.M.
Jones on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Frank Silas

and

Red Hot Design
No. 1546 of 1997.

4 February 1998.
Reasons for Decision.

COMMISSIONER S A CAWLEY: By this application Mr
Frank Silas (“the applicant”) claims that he was unfairly dis-
missed from his employment by Red Hot Design (“the
respondent”). As filed the application appeared to raise a claim
of denied contractual benefits but the applicant subsequently
confirmed that no such claim was made or would be pursued.

The respondent is in the business of screen printing and pro-
duction mainly, it appears, of T shirts and other garments and
the retailing of these. A principal of the business, Mr Mark
Hallett, manages it on a day to day basis. Currently the re-
spondent employs between 8-10 people, with some of these
being engaged on a casual basis. The applicant commenced
employment with the respondent in 1990. It appears from the
commencement of employment the applicant carried out a
variety of duties and at one time was designated as assistant
shop manager. Subsequently he was designated as production
manager. At the time the employment ended the rate of pay
was some $35,000.00 gross per annum according to the re-
spondent. The applicant does not accept this figure as correct
but it is not necessary to take this issue further though I note
what is before the Commission supports the respondent’s claim
here. The position from which the applicant was dismissed
was that of production manager. The applicant was given no-
tice of dismissal on 23 July 1997. That notice expired on 19
August 1997. The dismissal was effected by Hallett.

The applicant gave evidence. The respondent called three
people to give evidence: Hallett, a former employee Ms Clare
Jupp and a current employee Ms Corey Oldman. A T shirt and
a number of documents were produced in evidence. The docu-
ments include notes of various criticisms of the applicant’s
work performance Hallett says he made contemporaneously,
a duty statement and conditions of employment, letters from
Hallett to the applicant complaining about work performance,
a letter of dismissal and some payroll details in relation to the
applicant for the 1996-97 financial year.

The duties of the production manager were expressed in a
statement produced to the applicant by Hallett in or about April
1997. These included organisation of production materials
ahead of schedule, maintenance of ink storage and screen stor-
age areas, responsibility for quality control in printing and
ensuring regular machinery maintenance carried out. It ap-
pears from this and the evidence of the witnesses as to the
organisation of production and the work that the position oc-
cupied by the applicant was a responsible one and relatively
senior in the operations. He reported directly to Hallett.

The applicant and Hallett were friends for some years as
well as work colleagues. The applicant became involved in
the respondent’s business at a stage when it was somewhat
smaller than it is now. It is acknowledged by Hallett that the
applicant, with others, played a role in establishing the busi-
ness and building it up.

For some years until approximately mid 1996 the applicant
shared a house with Hallett and his wife. The marriage broke
up and Hallett left. The applicant continued to share the house
with Hallett’s estranged wife. It is the applicant’s evidence
that Hallett’s attitude to him at work changed from this point
with Hallett becoming aloof, critical and watchful. The appli-
cant ascribes this to a conclusion by Hallett that the applicant
had taken the side of Hallett’s wife in the matrimonial dispute;
particularly after the applicant asked him to cease ringing the
residence shared by the applicant with Hallett’s estranged wife.
The applicant effectively says that this antipathy was height-
ened in the workplace when the applicant objected to some
actions and/or conduct of Hallett. The applicant denies that
his work performance was lacking and effectively says the
criticisms directed at him by Hallett, including in writing, were
not only vindictive but hypocritical given his own conduct in
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the workplace. Hallett denies that the situation between him
and his estranged wife had any bearing at all on the decision to
dismiss the applicant. It says the decision was taken after re-
peated warnings, verbal and written, about poor performance
and failures to adhere to policy and time keeping standards.

First the evidence of time keeping, policy and standards. I
accept the evidence of Hallett, supported by that of Jupp, that
as the business grew he endeavoured to put in more systems
of organisation and standards. This included delineating re-
spective duties, emphasising an 8.30am production start and
ban on “drugs on the job”; meaning while production or work
was in progress. I also accept the evidence that the duties of
the production manager position and the policies were spe-
cifically drawn to the attention of the applicant.

It is clear on his own evidence that the applicant did not
conform to the 8.30am start. He justifies this on the basis of a
prior arrangement with Hallett for a 9.15am start by him out
of consideration of the applicant’s disabilities associated with
Guillian-Barré Syndrome. Hallett acknowledges that, by agree-
ment and for a number of years, the respondent accepted a
9.15am start by the applicant. But, he says, with the applicant
occupying the position of production manager, it was essen-
tial he be present at the commencement of the production runs.
Hallett does not acknowledge the applicant had a disability
rendering an 8.30am start difficult at the relevant time and
says that after each reminder/warning about an 8.30am start,
the applicant would comply for a while and then “drift back”
to a later start.

The applicant’s evidence that the employment by the respond-
ent commenced as a result of the employer participating in a
workplace rehabilitation scheme aimed at getting the appli-
cant back into work notwithstanding his disability was not
contested by the respondent. But, clearly, that programme ended
and the applicant was kept on in the employment. While there
is evidence of an agreement for a 9.15am start for the appli-
cant for some time after that there is nothing to suggest that
the respondent had no right to change that at all or that, in the
circumstances here, a change to an 8.30am start was unrea-
sonable. Indeed the evidence of Jupp supports that of Hallett
in that there was good reason for it. In all I am satisfied that
the requirement for the applicant to start at 8.30am was not
applied capriciously or unreasonably and that despite repeated
directions, the applicant did not reasonably consistently con-
form to this direction.

Other evidence of Jupp supports the respondent’s complaints
that the applicant did not organise work schedules properly
and had a slack approach to many aspects of his work. Ac-
cording to Jupp it was “a near enough is good enough” approach
and that he was difficult to work cooperatively with on occa-
sions. There are documents before the Commission which
establish that issues and concerns about the applicant’s per-
formance with respect to timekeeping, performance of
particular duties and dealings with other employees were raised
directly by Hallett with the applicant, and put in writing to
him in 1996. There are other documents of complaint by the
respondent about the applicant referring to issues canvassed
in 1996 with him. These are dated April 1997. I accept that
these complaints were put to the applicant then and that he
was warned that his employment was at risk.

Hallett, Jupp and Oldman all gave evidence that subsequently,
during work hours, the applicant, with some others, partook
of a drug and then behaved erratically for a period. The appli-
cant does not really deny that this occurred but says Hallett
effectively condoned this conduct by his activities with other
employees, including the applicant, on occasions at the
workplace after production had finished for the day.

I make no finding about this allegation but note that in any
event, there is no reason to conclude that such conduct and
other alleged by the applicant amounts to a condoning of par-
taking in drugs during production time at odds with the explicit
written ban by the respondent.

Having regard for all this I have concluded that the respond-
ent had concerns about the work performance of the applicant,
duly raised them with the applicant, allowed time for remedy
before subsequently raising the same concerns and warning
him his employment was at risk before, after another breach,
terminating the contract lawfully by notice. There was no de-
nial of procedural fairness.

Having regard for the evidence before the Commission, the
application for the Commission to intervene on the basis that
the dismissal was unfair in all the circumstances has not been
made out. Accordingly the claim will be finalised by way of
an order for dismissal.

Appearances: Mr F Silas appeared on his own behalf.
Mr P Harris appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Frank Silas

and

Red Hot Design
No. 1546 of 1997.

4 February 1998.
Order.

HAVING heard the applicant on his own behalf and Mr P Harris
on behalf of the respondent, now therefore, I the undersigned,
pursuant to the powers conferred under the Industrial Rela-
tions Act, 1979 do hereby order —

THAT this application shall be and is hereby dismissed.
(Sgd.) S. A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ellen Simpson

and

David Cowley Real Estate T/a Ray White—South Perth.

No. 1836 of 1997.

COMMISSIONER A.R. BEECH.

10 March 1998.
Reasons for Decision.

Ellen Simpson claims that she was unfairly dismissed by David
Cowley on the 1st October 1997. David Cowley is the Princi-
pal of David Cowley Real Estate Pty Ltd t/a Ray White—South
Perth. Ms Simpson had been employed from the 1st May 1997.
She describes her occupation as having been Property Manag-
er’s Assistant and her duties as the finalisation of tenant bonds,
compiling lease agreements, property inspections and compu-
ter work. She was a full-time employee and was paid on a
fortnightly basis. Both Ms Simpson and Mr Cowley gave evi-
dence in the proceedings. Indeed, they were the only persons
who gave evidence.

Although there is much common ground in their evidence,
there is some conflict. However, I am satisfied that the follow-
ing occurred. On the 9th June 1997, the respondent employed
Mr Fogarty as Property Manager. I understand that Mr Fogarty
is the holder of a licence which was said to be necessary for the
legal operation of the respondent’s property management serv-
ices under the real estate legislation.  Although at the beginning
of their working relationship Ms Simpson and Mr Fogarty worked
well together conflict between them soon started to arise. Mr
Cowley, to the extent that he was aware of the conflict, left the
resolution of it to Mr Fogarty. Thus, it was Mr Fogarty who
drew a demarcation line of the duties between himself and Ms
Simpson and expected Ms Simpson to agree to that line. Al-
though Mr Cowley became more aware of the conflict between
the two, he did not speak to them together regarding the need to
work together. Rather, he spoke to them individually, a “one-on-
one meeting”.
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On the 1st October 1997 there was a regularly scheduled
property management meeting. In the course of that meeting,
Mr Fogarty was critical of Ms Simpson. Indeed, I accept Ms
Simpson’s evidence that Mr Fogarty’s comments were “de-
rogatory” towards her. I find it is supported by Mr Cowley’s
evidence of Mr Fogarty’s manner that he was “direct” at that
meeting. Ms Simpson abruptly left the meeting, only to return
later and apologise for having left so abruptly. Mr Cowley
asked her to meet with him at 2.00 pm that day.

At 2.00 pm Mr Cowley and Ms Simpson met. Mr Cowley
asked Ms Simpson if there was any chance of a resolution of
the issues between her and Mr Fogarty. Ms Simpson replied
in the negative. Mr Cowley put the position that in those cir-
cumstances either Ms Simpson or Mr Fogarty would “have to
go”. Although, Ms Simpson’s evidence did not refer to any
detailed discussion of alternatives at that interview, I tend on
balance to accept Mr Cowley’s evidence that Ms Simpson and
Mr Cowley did discuss some of the alternatives suggested by
Ms Simpson which might allow a better working relationship
to develop in the office. Those suggestions included dividing
the rent-roll on an equal basis between Mr Fogarty and Ms
Simpson, allowing time for Ms Simpson to become equally
qualified with Mr Fogarty or altering the relationship between
Mr Fogarty and Ms Simpson such that Ms Simpson would
have the same duties, and the same say, as she had had prior to
Mr Fogarty’s appointment. Mr Cowley’s evidence is that those
options were not feasible. Ms Simpson’s evidence is that she
said that she knew she would be the one who would have to go
because Mr Fogarty had the necessary real estate qualifica-
tion. I accept that Mr Cowley believed he had no other option
than to dismiss Ms Simpson because Ms Simpson had no in-
tention of resigning. Ms Simpson was dismissed. She was paid
a further three weeks’ wages and her annual leave entitlements.
She was required to leave the office immediately.

Having established what I understand the relevant facts to
be I now turn to consider Ms Simpson’s claim in this matter. I
approach the matter this way. The relationship between Ms
Simpson and Mr Cowley was that of employee and employer.
Speaking generally, it is the responsibility of the employer to
run its business and to direct its employees in the duties they
are to perform. It should now be widely understood that where
an employee is not performing his or her work satisfactorily
then fairness requires the employer to warn the employee that
unless the employee improves his or her performance his or
her job is in jeopardy. That is not to say that there should be a
“three warnings and you’re dismissed” procedure, although
such a procedure is one which will provide fairness to the
employee. What is necessary is that the employee be given a
fair warning of the perceived deficiency and a reasonable op-
portunity to improve. In this case, it is not suggested that Ms
Simpson was dismissed because she did not perform her du-
ties properly. Rather, Ms Simpson’s duties were performed
satisfactorily. The issue was that she was apparently unable to
get on with Mr Fogarty and vice versa and Mr Cowley evi-
dently rated her services less necessary than he did Mr Fogarty’s
services. He decided at that meeting with Ms Simpson to dis-
miss her. If the situation is such that in Mr Cowley’s view one
of them should be dismissed, then I am inclined to the view
that it is fair that person should be told that, unless he or she
finds a way of working professionally with the other person,
dismissal will be considered. It is difficult to see why fairness
in such a situation would not require such a warning to be
given to Ms Simpson. It is up to Mr Cowley to set the stand-
ard in such circumstances. I accept Ms Simpson’s evidence
that the conflict between her and Mr Fogarty was never di-
rectly addressed by Mr Cowley and that it was never made
clear to her that her employment would be in jeopardy. I ac-
cept Mr Cowley’s description of Ms Simpson that she can be
forceful and has some “backbone”. Indeed, he sees these as
desirable qualities, or at least he did at the time he employed
her. The termination of somebody’s employment is a serious
matter to them. I have come to the conclusion that fairness
required Ms Simpson be told that unless she found a way to
work with Mr Fogarty then her employment would be in jeop-
ardy. It may be that there was very little prospect of Ms Simpson
and Mr Fogarty working well together but under cross exami-
nation Ms Simpson said that in her opinion she could have
worked in the office amicably even though Mr Fogarty was
present. In the absence of such a warning I do not think every

chance was given to Ms Simpson and therefore find that her
dismissal was unfair.

Reinstatement in such circumstances is not practicable. I
therefore consider the question of compensating Ms Simpson
for the dismissal. The assessment of compensation is an exer-
cise of the Commission’s discretion. The Commission is to
assess compensation according to the equity, good conscience
and substantial merits of the case and what is fair and reason-
able in the circumstances. In doing so, I take the following
factors into account. I accept that Mr Cowley attempted to be
fair in what he understood to be a difficult situation. He paid
Ms Simpson more than he was required to do to terminate her
contract of employment although it is not clear to me, with
respect to Mr Cowley, how much more was paid. As I under-
stood Mr Cowley’s evidence, Ms Simpson was employed on
a weekly contract of service but was paid an additional two
weeks’ wages. However, the handwritten document dated 1/
10/97 which is attached to Ms Simpson’s Notice of Applica-
tion indicates that two weeks’ wages was paid in lieu of notice
together with a one week bonus. Thus, depending on the sta-
tus of the bonus, Ms Simpson was paid either an additional
one or two weeks’ wages. I am sure the payments are easily
explained. However, there is no explanation before me. Ms
Simpson had been employed for approximately five months.
That is not a long period of time and, to the extent that com-
pensation takes into account notional loss of long service leave
or non-transferable sick leave credits, that loss is not great.
After her termination she enrolled in a real estate course and
has since completed it. It is not entirely clear how long she
was out of employment nor what proportion of that time was
spent on the real estate course. In the circumstances I find that
fairness to Ms Simpson requires the payment to her of an ad-
ditional four weeks’ wages and an order will issue to that effect.

Appearances:  Ms E. Simpson on her own behalf.
Mr D. Cowley on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ellen Simpson

and

David Cowley Real Estate T/a Ray White—South Perth.

No. 1836 of 1997.

16 March 1998.

Order.
HAVING heard Ms E. Simpson on her own behalf as the ap-
plicant and Mr D. Cowley on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby—

(A) DECLARES—
THAT Ellen Simpson was unfairly dismissed on 1
October 1997;

(2) ORDERS—
THAT David Cowley Real Estate T/a Ray White—
South Perth forthwith pay Ellen Simpson $2,148.00
less appropriate taxation by way of compensation.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.
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SECTION 29 (b)—Notation of—
 Applicant  Respondent Number Commissioner  Result

Altham B.F. R.A. Pomery & Co. 2177/1997 Beech C. Discontinued
Andersen A.R. Silver Sands Timeshare Club Ltd 2332/1997 Coleman C.C. Dismissed
Aurisch L. The T-Birds Enterprises Pty Ltd 1962/1997 Cawley C. Discontinued

t/a Teasers Striptease Artists
Bailey G. Westoz Food Distributors Pty Ltd 2304/1997 Scott C. Dismissed
Battensby N.J. Kevrek Australia Pty Ltd 2017/1997 Beech C. Discontinued
Benson J.D. Atrium Resort Hotel Pty Limited 176/1998 Scott C. Dismissed
Brindley G. Yarra Bee’s Apiaries 2296/1997 Beech C. Discontinued
Chandler T.P. WS Rolston Engineering 1951/1997 Cawley C. Discontinued
Clason T. Wayne Galloway 2314/1997 Scott C. Dismissed
Clements M.J. Telfon Pty Ltd t/a Executive 30/1998 Scott C. Granted

Selections
Collins A.W.E. International Market Promoters 107/1998 Beech C. Discontinued
Crosse D.K. Rugs A Million Pty Ltd 2273/1997 Parks C. Discontinued
Cushnahan J.B. Home Building Society Ltd 2137/1997 Cawley C. Discontinued
Dann J. Goomburrup Aboriginal 661/1997 Cawley C. Dismissed

Corporation
Davies F.J. Sirocco Wetsuits 2371/1997 Coleman C.C. Dismissed
Deegan J.P. DJ & HM Bennett 2444/1997 Beech C. Discontinued
Dignam P.A. Skygem Nominees Pty Ltd t/a 1653/1997 Scott C. Dismissed

Ruby’s
Donaghy K.J. All Strata Management Services 2022/1997 Cawley C. Discontinued
Douglas-Smith E.M. Aquip Machinery 1382/1996 Coleman C.C. Dismissed
Duggin C.J. AWP Contractors 2178/1997 Cawley C. Discontinued
Edwards N. Pindan Produce Pty Ltd 1352/1997 Coleman C.C. Dismissed
Elliott J.M. Cheesecake Shop Rivervale 2190/1997 Cawley C. Dismissed
Fischer C.E. Toman Investments 2372/1997 Gregor C. Granted
Gale J. New Broadcasting Pty Ltd 103/1998 Cawley C. Discontinued
Gibson A. City of Rockingham 2123/1997 Scott C. Dismissed
Graham E.F. John and Julia Haddock t/a 2119/1997 Coleman C.C. Dismissed

The Site Nite Club and Kit Kat
Nite Club

Graham M. Troon Holdings Pty Ltd t/a 1878/1997 Cawley C. Discontinued
Kewdale Engineering and
Construction

Hakesley M. United Construction Pty Ltd 1867/1997 Scott C. Dismissed
Hastie C. The Council of the Montessori 11/1998 Cawley C. Withdrawn

Society of Australia, t/a
Montessori School

Huang C. Matrix Link (Australia) Pty Ltd 1897/1997 Beech C. Discontinued
Jansen T.M. Legana Dale Pty Ltd t/a Tech 1723/1997 Coleman C.C. Dismissed

One Mobile Phones
Keenan S.E. North West Training & Inspection 2203/1997 Coleman C.C. Dismissed

Services
Kersting J. Wila Gutharra Community 1777/1997 Cawley C. Discontinued

Aboriginal Corp
Kersting P.A. Focus Security 1875/1997 Cawley C. Discontinued
Kierath W.E. Sumich Group Limited 2059/1997 Cawley C. Dismissed
Legg V.E. BTR Nylex Limited 2278/1997 Coleman C.C. Dismissed
Loe N.R. Mulga Group Prop Limited 2154/1997 Coleman C.C. Dismissed
Logan K.N. Pandaragan Pty Ltd t/a HIH 814/1997 Parks C. Dismissed

Design & Construction
Lynch A.P. Metis Pty Ltd t/a Dunsborough 2235/1997 Scott C. Dismissed

Tavern
Mason S.P. Eltin Underground Operations 138/1998 Gregor C. Discontinued

Pty Ltd
Millington H. Frederick Irwin Anglican 2405/1997 Beech C. Discontinued

Community School
Mohammed L.K. Techrom Pty Ltd t/a Cafe 2074/1997 Coleman C.C. Dismissed

Valentino
Moore C.R. Resort Parks No. 1 Pty Ltd 619/1997 Beech C. Discontinued
Moore G.P. Resort Parks No. 1 Pty Ltd 618/1997 Beech C. Discontinued
Muir D. Geraldton Meat Export 970/1997 Cawley C. Discontinued
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 Applicant  Respondent Number Commissioner  Result

Newby G. DVSC Pty Ltd 1791/1997 Scott C. Dismissed
Oliver C.A. Triton Broking Services (WA) 137/1998 Gregor C. Granted

Pty Ltd
O’Neill B. O2 Bar and Nightclub (James 2258/1997 Scott C. Dismissed

Anderson)
O’Neill R.K. Group Training Perth (Inc) 1936/1997 Beech C. Discontinued
Oslington C.R. Mr and Mrs Le t/a Rye Mill 77/1998 Beech C. Granted

Bakery
Palazzolo E. Foodland Associated Limited 2327/1997 Coleman C.C. Dismissed
Payne R. McKimmie Jamieson and 166/1997 Coleman C.C. Dismissed

Partners (Aust) Pty Ltd
Powell J.A. GKS Fibreglass Pty Ltd 1945/1997 Beech C. Discontinued
Power J. Beaumaris Veterinary Hospital 1882/1997 Cawley C. Discontinued
Press D.R. JR Engineering Services Pty Ltd 2147/1997 Coleman C.C. Dismissed
Radge S.J. Repcol Unit Trust t/a Repcol 80/1998 Gregor C. Dismissed

Commercial Investigations
Rankin A. Finishing Touch Mobile Car 1028/1997 Gregor C. Dismissed

Cleaning Service
Rankin P. Finishing Touch Mobile Car 1029/1997 Gregor C. Dismissed

Cleaning Service
Retallack S.M. Consolidated Bearing Company 2339/1997 Cawley C. Discontinued
Roberts B. Medi-Collect 1804/1997 Scott C. Dismissed
Rogers D.P. Wesfarmers Dalgety Limited 2449/1997 Beech C. Discontinued
Roney S.J. Giovanetti Transport Pty Ltd 81/1998 Scott C. Dismissed
Saffen H. Art Gallery Cafe 2343/1997 Coleman C.C. Dismissed
Saville D.J. Community Policing Crime 1460/1997 Gregor C. Dismissed

Prevention Council t/a
Constable Care Child Safety
Project

Sledzinski K.R. Pharmacy 777 2291/1997 Coleman C.C. Dismissed
Spry J.E. Metro Meat International 204/1997 Gregor C. Discontinued

(Linley Valley Division)
Starling T. Global Mining Services 2303/1997 Cawley C. Discontinued
Steadall R. Porter Western Ltd 2270/1997 Cawley C. Discontinued
Swift H.P. Rocky Bay Incorporated 86/1998 Gregor C. Dismissed
Teusner M. The Artists Foundation of 1576/1997 Beech C. Discontinued

Western Australia Ltd
Thomson C.M. National Jet Systems Pty Ltd 465/1997 Scott C. Dismissed
Tomlinson P. (BGC) Australian Gypsum 2101/1997 Scott C. Dismissed

Industries
Townsend R.F. Gosnells Police and Citizens 2344/1997 Cawley C. Discontinued

Youth Club
Verkerk J.H. Titan Ford Pty Ltd 1318/1997 Gregor C. Withdrawn
Vernon K. Metro Meat International (Linley 221/1997 Gregor C. Discontinued

Valley Division)
Violanti S. WA Fresh Produce Pty Ltd t/a 1958/1997 Beech C. Discontinued

Hawaii Fresh
Wauhop B.M. Exhaust Fabricators (WA) Pty Ltd 5/1998 Coleman C.C. Dismissed
West A.T. Boss Earth Moving 2413/1997 Coleman C.C. Dismissed
Westberg S.M. CES Midland (Creche) 1035/1995 Coleman C.C. Dismissed
Wright L.D. A. Graziano and Another t/a 2232/1997 Beech C. Granted

Hard Produce Services
Young C. CCD Australia Consulting 10/1998 Cawley C. Withdrawn

Engineers
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CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Art Rock Pty Ltd.

No. C 66 of 1998.

COMMISSIONER P.E. SCOTT .

17 March 1998.

Order.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979; and

WHEREAS on the 16th day of March 1998 the Commis-
sion convened a conference for the purpose of dealing with
the matter; and

WHEREAS at that conference the parties agreed to the issu-
ing of an order to reflect their agreement;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979, by
consent, hereby orders—

THAT the Respondent shall pay to John Strawbridge in
full and final settlement of the matter—

1. 4 weeks pay less tax no later than the 20th day
of March 1998; and

2. a further 4 weeks pay less tax no later than the
18th day of April 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Collie Steel & Pre Cast Concrete.
No. C 376 of 1997.

13 March 1998.
Order.

WHEREAS this is an application pursuant to section 44 of the
Industrial Relations Act, 1979; and

WHEREAS conferences were held on this matter on 23
December 1997 and 3 March 1998 and a resolution of all is-
sues arising from or in relation to the contract of employment
which existed between these parties was reached; and

WHEREAS the applicant advised that the parties have now
resolved all the issues between them;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discontin-
ued.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Contract and Management Services.
No. PSAC 8 of 1998.

COMMISSIONER J F GREGOR.
26 March 1998.

Direction.
WHEREAS on the 20 March 1998 the Commission conducted
a conference between the parties; and

WHEREAS at the conference the Commission was told that
the parties had been endeavouring to negotiate an enterprise
agreement since 1995 but they had not been successful in do-
ing so; and

WHEREAS on the 11 March 1998 the respondent wrote to
the union and set out in detail its position in relation to enter-
prise bargaining; and

WHEREAS the Commission developed the view from what
was said at the conference and what was contained in the let-
ter that the parties should continue with their negotiations in
an attempt to reach an agreement; and

WHEREAS the Commission was cognisant of the extended
period over which the parties had unsuccessfully tried to ne-
gotiate an agreement and because of this circumstance decided
to direct that at least the first conference between the parties
carried out under this Direction should take place with Regis-
trar Spurling as the independent Chair; and

WHEREAS the Commission advised the parties that it would
be a matter of discretion for the Registrar as to whether he
Chaired any other meetings between the parties;

NOW THEREFORE pursuant to the powers vested in it
under the Industrial Relations Act, 1979 the Commission
hereby Directs—

1. THAT the Civil Service Association and the Depart-
ment of Contract and Management Services should
meet with the aim of negotiating enterprise bargain-
ing agreement between them with Registrar Spurling
as Chairperson.

2. THAT in accordance with the powers vested in it
pursuant to section 93(8) of the Industrial Relations
Act, 1979 Industrial Registrar John Spurling is hereby
directed to conduct a conference between the parties
to this direction at a time and place to be decided by
him. Whether Registrar Spurling conducts any sub-
sequent conference between the parties will be at his
sole discretion.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Ministry of Justice.

No. PSAC 62 of 1997.

5 February 1998.

Order.
WHEREAS the parties discussed the issue the subject of this
application at a conference pursuant to section 32 of the In-
dustrial Relations Act, 1979 held on 7 January 1998; and
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WHEREAS, subject to some checking, the issue was re-
solved amicably; and

WHEREAS the time for checking having elapsed;
NOW THEREFORE, I the undersigned, pursuant to the

powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discontin-
ued by leave.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Burswood Hotel Pty Ltd

and

Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers.

No. C 93 of 1998.

COMMISSIONER J.F. GREGOR .

31 March 1998.

Order.
WHEREAS on the 13 March 1998 Burswood Hotel Pty Ltd
made an application the Commission for a conference pursu-
ant to section 44 of the Industrial Relations Act, 1979 (the
Act) regarding an industrial dispute with the Federated Liquor
and Allied Industries Employees’ Union of Australia, Western
Australian Branch, Union of Workers in relation to the pay-
ment of wages; and

WHEREAS on the 20 March 1998 a conference was held
by the Commission for the purposes of conciliation of the in-
dustrial dispute; and

WHEREAS at the conclusion of the conference the parties
then held further negotiations in relation to the industrial dis-
pute and have submitted to the Commission the terms of an
agreement reached between them;

NOW THEREFORE pursuant to the powers conferred on it
under subsection 44(8) of the Act, and by consent, the Com-
mission hereby orders—

1. THAT despite clause 20.—Payment of Wages of the
Hotel and Tavern Workers’ Award, 1978 (the Award),
Burswood Hotel Pty Ltd shall be required to pay its
employees covered by the Award within four (4) trad-
ing days of the last day of the pay period.

2. THAT this Order shall have effect from the first pay
period commencing on or after the date of this order
and it shall continue in force until further Order of
the Commission.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hon Attorney General

and

Western Australian Prison Officers’ Union of Workers.

No. C 33 of 1998.

COMMISSIONER J F GREGOR.

26 March 1998.
Order.

WHEREAS on the 3 February 1998 the Commission issued
Directions for the introduction of a routine change at the C W
Campbell Remand Centre; and

WHEREAS the said Direction required a trial period for six
weeks subject to ongoing review during that period by the
parties; and

WHEREAS on the 24 March 1998 the parties met in
conference for the purpose of reporting the outcome of the
trial; and

WHEREAS Mr David Seal, who appeared for the Hon.
Attorney General, submitted documentation of review meetings
which have been held during the period of the trial and told
the Commission that the applicant was satisfied with the
outcome of the trial; issues which concerning the routine had
been addressed at each of the weekly meetings. The prison
was now operating with better housekeeping and there had
been improvements in accountability; and

WHEREAS on behalf of the Union Mr Stingemore disagreed
that the trial had been successful. According to union members
at C W Campbell Remand Centre there had been a number of
issues raised during the trial which had not been attended to.
Mr Stingemore conceded that the prison was operating better
than it was before but that was because of money which had
been spent on prisoner comfort; and

WHEREAS Mr Stingemore said that it was the Union’s
opinion that in view of the circumstances there should be a
trial of a routine proposed by the Union or in the alternative
the routine set out in the Directions issued on the 3 February
1998 ought to continue and the Commission should inspect
the prison for the purpose of expressing a view about the
viability of the routine; and

WHEREAS the Commission having considered the parties
submissions advised them that it agreed that the applicant had
the right through managerial prerogative to control it’s own
operations. This being so the Commission advised that it would
cancel the Direction of the 3 February 1998 forthwith and
would not conduct any inspection;

NOW THEREFORE pursuant to the powers vested in it
under the Industrial Relations Act, 1979, the Commission
hereby orders—

1. THAT the Direction issued on the 3 February 1998
be and is hereby cancelled with the effect that the
parties are no longer bound to follow the routine for
management of the C W Campbell Remand Centre
which is set out in that Direction.

2. THAT either of the parties have liberty to apply to
the Commission for it to issue such further Orders
and Directions in the matter as is considered appro-
priate.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.
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CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Newcrest Mining Limited.

No. CR 310 of 1997.

COMMISSIONER P.E. SCOTT.

20 March 1998.
Reasons for Decision.

THE COMMISSIONER: This is a matter referred for hear-
ing and determination pursuant to s.44 of the Industrial
Relations Act, conciliation not having resolved the mat-
ters in dispute.

The matters referred for hearing and determination are—
1. Whether pursuant to Clause 25.—Leave Reserved

of the Telfer Gold Mine Fly In/Fly Out Award provi-
sion should be inserted into the Award providing for
overtime and if so, in what terms.

2. Whether and if so, to what extent the third $8.00 per
week arbitrated safety net increase and the $10.00
per week arbitrated safety net increase affects the
rates of pay prescribed in the Telfer Gold Mine Fly
In/Fly Out Award.

It is appropriate to commence this matter by noting some
of the history of the Telfer Gold Mine Fly In/Fly Out
Award. In February 1994, an enterprise agreement between
the parties was registered by the Commission, which re-
sulted in an increase in rates of pay of 4.5 percent. Prior to
November 1995, the Award was known as the Telfer Gold
Mine (Production and Maintenance Employees) Award
1987. On 29 November 1995 the Commission issued an
order, by consent, which varied the Award to reflect the
agreement of the parties arising from the operation of the
mine being changed from one where the town existed
around which the mine operated, employees worked Mon-
day to Friday 8 hours per day in various shift arrangements,
with over time worked on Saturdays and in some cases, on
Sundays. The new arrangement did away with the town
approach in favour of a fly in/fly out arrangement and
twelve hour shifts. The parties agreed to changes to the
hours of work and pay arrangements which provided for
work cycles of two weeks on and one week off, by the
compression of three weeks work into two weeks.

Negotiations resulted in the consent award variations includ-
ing annualised pay arrangements and a 5 per cent enterprise
bargaining agreement increase and a further $1,000 per an-
num “Telfer Allowance”.

The basis upon which the Union has made the claim for
the introduction of an overtime provision is contained
within Clause 25.—Leave Reserved from the Telfer Gold
Mine Fly In/Fly Out Award No. A 9 of 1987, which pro-
vides—

“25.—LEAVE RESERVED
There shall be leave reserved to the parties to apply

to the Western Australian Industrial Relations Com-
mission no earlier than 7 July 1996 to insert an
overtime clause into this Award in relation to the work-
ing of additional hours beyond 12 hour rostered shifts
in a 168 hour cycle.

The parties have acknowledged that, in the interim, such
additional hours are only to be worked in unusual and
unforeseen circumstances, and only by agreement, and
that employees will be credited with an equivalent amount
of annual leave for such hours worked.”

The Union says that in accordance with the arrangements
for fly in/fly out, employees work shifts and take time away
from site on a fixed schedule, and that it is not possible for any
small amount of overtime to be provided for in conjunction

with annual leave unless the additional time is in blocks of
one week. This means that an employee who might accrue
two hours of overtime has no chance of being recompensed
for that overtime worked during the whole period of employ-
ment, and will need to wait until termination to be paid out.
Donald Graham Bartlem, the Union official involved in the
negotiation of the agreement, gave evidence that he was not
aware of any or any significant amount of overtime being
worked under fly in/fly out.

The evidence of Mr Bartlem was that the application was
made for an overtime provision to be inserted on the basis that
the company had approached the Union in August 1997 indi-
cating that it may be seeking to introduce hot seat change overs.
This would require an extension to each shift and thus a need
for overtime. Mr Bartlem acknowledged that a hot seat change
over for Award employees could only be introduced with the
Union’s agreement but that the claim by the Union was, in
effect, an insurance policy. The terms of the overtime clause
sought by the Union are those contained within the Award
prior to the introduction of fly in/fly out.

The Respondent says that it does not require the hot seat
change over for any of the employees covered by the Award.
The employees who are engaged on the hot seat change over
are not covered by the Award. The Respondent also says that
there is no need for an overtime provision, there is no over-
time. The reintroduction of the overtime provision to the Award
would simply re-introduce inefficiencies removed by the fly
in/fly out and 12 hour shift arrangements.

The evidence of Michael Hall-Peters, the Open Pit Supervi-
sor, was that prior to the fly in/fly out agreement coming into
effect there had been very little control of the amount of over-
time worked by employees and that the company’s
administrative processes were unable to record overtime of 5
minutes, and that the minimum amount of overtime which
could be recorded was half an hour. Therefore, even 5 minutes
of overtime was paid for as half an hour. This was later re-
duced to a minimum of 15 minutes. The evidence was that
with the fly in/fly out and twelve hour shift arrangements,
employees report to work at what is known as the “go line”.
That is when they start the twelve hour shift. From there, buses
take them to their work location. Their presence at work is
recorded electronically by them commencing to operate their
machines. They work their shift and leave their machines and
return to the go line. At this point, the twelve hour shift fin-
ishes. There is no need for them to stay behind at the conclusion
of their shifts. If they are late returning to the go line for any
reason, they miss the bus which takes them away from the
mine and returns them to the accommodation village, and ar-
rangements are usually made for them to be driven back.

Mr Hill-Peters also gave evidence that there has been no
overtime worked since the fly in/fly out agreement except for
emergencies where road trains had become bogged in flooded
rivers. Special permission was given by the manager for over-
time to be worked. There had been 2-3 hours involved. A private
arrangement had been reached with the employee concerned
for time off in lieu of payment for overtime by his leaving
early for his normal time off. A further situation arose where
an employee claimed overtime for driving the bus to and from
the pit. The Commission heard evidence that this work was no
longer required.

As to the matter of the arbitrated safety net adjustments,
Clause 24.— No Claims of the Award is at issue. This states—

“24.—NO CLAIMS
The union parties to this Award shall not pursue any

claims for improvements or increases to conditions
of employment, wages or allowances, either as award
or overaward conditions, or pursuant to enterprise bar-
gaining, for a period of 18 months from 8 January
1996 except in respect of safety net adjustments which
may become permissible under future State Wage Case
decisions, in which event, the employer shall not op-
pose any such claim or claims on the grounds of this
clause. The employer will, however, in such an event,
be entitled to oppose any such claim or claims on all
other grounds available to it.”

It was noted that the application is not for the Commission
to insert into the Award particular safety net adjustments. The
application is for the Commission to determine whether those
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safety net adjustments are appropriate to be applied and if so
how the State Wage Case decisions, which give rise to those
safety net adjustments, can be implemented in an award which
has rates of pay which are no longer simply the normal base
weekly rate contained within most other awards but are
annualised rates which take account of a variety of different
considerations including the $1,000 Telfer allowance.

Mr Bartlem gave evidence that it was his understanding that
there was a moratorium on extra claims except in respect of
safety net adjustments, and that moratorium was for 18 months.
The Union has not made an application for the $8.00 arbi-
trated safety net adjustment but believes that, during
negotiations, it was understood that the company would op-
pose safety net adjustments being incorporated into the award
rate only in certain exceptional circumstances. However, he
conceded in evidence that he may have been remiss in not
clarifying the company’s intention further.

It is the Union’s view that both the $8.00 and $10.00 safety
net adjustments should apply to the award but that the way in
which the annualised rates of pay were arrived at means that a
flat $8.00 and a flat $10.00 are not appropriate. There ought
be a different formula to cover the annualisation of rates of
pay. The Union put forward its calculation in Exhibit 6. The
Union says that the Commission has previously applied Struc-
tural Efficiency Increases to enterprise awards and that this
forms a precedent upon which it can rely.

The position of the Respondent is that, like most other
enterprise agreements, rates of pay are struck to take ac-
count of a range of factors. In this particular case, as a
consequence of the fly in/fly out arrangements being in-
stituted, employees received a significant increase in rates
of pay as well as the $1,000 Telfer allowance. It says that
these increases including the February 1994 increase of
4.5 percent result in a greater amount in rates of pay than
would result from the Award as it stood, plus three amounts
of $8.00 arbitrated safety net adjustments, plus the further
$10.00 from the most recent State Wage Case. The Re-
spondent said that the intention of the Commission in Court
Session in issuing these arbitrated safety net adjustments
was that they are able to be absorbed by increases in rates
of pay since 1991, arising from enterprise agreements.

It is noted that the $10.00 arbitrated safety net adjust-
ment arising from the most recent General Order has
already been applied to the rates of pay within the Award
by the terms of that General Order. However, the parties
are in dispute as to the correctness of that approach and its
absorbability.

I have considered all of the evidence and the submis-
sions of the parties in coming to conclusions regarding
these two matters. As to the issue of the insertion into the
award of an overtime provision beyond that already con-
tained within Clause 25, as noted by the Respondent, the
Applicant bears the onus of demonstrating that there is a
need for such a provision. As acknowledged by Mr
Bartlem, the Union is seeking such a provision as an in-
surance policy. The evidence clearly indicates that a
negligible amount of overtime has been worked during the
period of operation of the fly in/fly out arrangement. It is
noted that the arrangement made for an employee who
undertook some overtime work to be released to commence
his time off is contrary to the terms of the Award. How-
ever, there was no other evidence to indicate that overtime
has, in the past been, or will in the future be, necessary. I
accept the Union’s submission that where an employee is
to work a small amount of overtime, which would result
in less than a week being able to be taken in conjunction
with leave, that the employee may not be recompensed for
having worked that overtime until termination of employ-
ment occurs. However, based on the evidence that there is
no requirement for overtime to be worked and the employ-
er’s submission and evidence that hot seat change overs
are not required from employees covered by Award, the
likelihood of any requirement for overtime to be worked
is not sufficient as to justify the creation of an overtime
provision. I find that in these circumstances, the Award
should not be amended to re-establish an overtime arrange-
ment. If there is a need for overtime in the future, then the
parties can discuss between them the appropriate terms.

As to the issue of the arbitrated safety net adjustment, Clause
24.—No Claims of the Award provides, in essence, that the
Union is not to pursue claims to increase wages for 18 months,
except in respect of safety net adjustments which may become
permissible under future State Wage Case decisions. It then
prescribes, in general terms, the grounds upon which the em-
ployer may or may not oppose such claims.

At the time the clause was inserted into the Award, the refer-
ence to future State Wage Case decisions was merely
speculative. This is because it was not possible at that time to
predict what those, if any, State Wage Cases may consider or
decide. The clause goes on to refer to whether those “safety
net adjustments ... may become permissible” in the future.
Therefore, the first question to be dealt with is whether the
State Wage Case decisions subsequent to the No Claims clause
being inserted in the Award make safety net adjustments per-
missible. As noted earlier, that clause formed part of the fly in/
fly out agreement, which was ratified by the Commission in
its order of 29 November 1995.

The background to the absorption or offsetting arrangements
for safety net adjustments includes the Commission in Court
Session’s observation in the 1995 State Wage Decision that
“the fundamental thrust of the wages system should be a focus
on enterprise bargaining” and “access to arbitrated safety net
adjustments are provided for those employees unable to effect
an enterprise agreement”, and that those arbitrated safety net
adjustments may be offset in respect of increases received at
an enterprise level since November 1991 (75 WAIG 25). The
enterprise level agreement could be one registered pursuant to
s.41, as well as consent awards or award variations giving
effect to an agreement at the enterprise level.

The State Wage Case decisions which followed the 1995
decision reflect this approach. The Statement of Princi-
ples—November 1997 contained at 77 WAIG 3182 at 3183,
under the heading of 3. Previous State Wage Increases notes
that—

“Increases available under previous State Wage Case
Decisions from September 1988 [68 WAIG 2412] in-
cluding structural efficiency adjustments, minimum
rates adjustments and the three previous $8 arbitrated
safety net adjustments will, on application, still be
accessible.
...
...

The three previous $8 arbitrated safety net adjustments
may be offset to the extent of any wage increases payable
since 1 November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbi-
trated safety net adjustment. ...”

The General Order of the Commission in Court Session
in that matter prescribed that the awards listed in Sched-
ule A to the General Order be varied to include a provision
which says that the rates of pay in the award include the
$10.00 and that—

“This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received by
employees since 1 November 1991 whose wages and
conditions are regulated by this award and which are above
the wage rates prescribed in it, provided that the above
award payments include wages payable under an enter-
prise agreement in which absorption is not contrary to
the terms of the enterprise agreement.”

The Award currently before the Commission is listed in
Schedule A.

In this case, there was an enterprise agreement in 1994 which
provided a 4.5 percent increase, and in 1995 the enterprise
award was amended to incorporate the fly in/fly out arrange-
ments and to provide further wage increases, to reflect a further
enterprise agreement.

It is quite clear that the Award reflects the terms of an enter-
prise agreement which provided increases in rates of pay since
1 November 1991. In those circumstances the Wage Princi-
ples provide that the three $8.00 arbitrated safety net
adjustments may be offset by those increases contained within
the enterprise agreement. The $10.00 arbitrated safety net ad-
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justment is one which the Principles say shall be offset. These
decisions do not provide that safety net adjustments become
“permissible” for employees covered by the Award who have
received increases in rates of pay since November 1991 due to
enterprise agreements.

The terms of the clause providing for no claims, agreed
between the parties and inserted into the award reflecting
their enterprise agreement, is not a provision, as described
in point 6 of the General Order, which says that absorp-
tion is contrary to the terms of the enterprise agreement.
The clause merely records that the Respondent shall not
oppose any claim on the grounds of the no claims clause
where future State Wage decisions permit the payment of
safety net adjustments. The Respondent is entitled to op-
pose the claim on any other grounds available to it. It does
so on the basis that the arbitrated safety net adjustments
are intended, by the terms of the State Wage decisions, to
be absorbed into any wage rates arising from increases
according to enterprise agreements since November 1991.
The wage rates contained within the Award include in-
creases which are able to absorb safety net adjustments.
In those circumstances the answer to the question posed is
that the third arbitrated safety net adjustment and the
$10.00 arbitrated safety net adjustment do not affect the
rates of pay prescribed in the Telfer Gold Mine Fly In/Fly
Out Award, except to the extent that the General Order
has applied the $10.00 however, I shall deal with that
matter later in these reasons.

I am satisfied that the calculation undertaken by the Respond-
ent is the appropriate calculation. It demonstrates that the
increases in rates of pay through enterprise bargaining result
in higher wage rates than would apply by the application of
the safety net adjustments. Accordingly, the proper applica-
tion of the State Wage decisions means that those safety net
adjustments are to be absorbed. In the circumstances, it is not
appropriate that the wage rates in the Award be increased by
the $8.00 and $10.00 safety net adjustments.

As noted earlier, the Award has been amended by the
terms of the General Order to provide an increase of $10.00
per week. However, in light of the nature of the Award
being, in effect, an enterprise agreement, and that the Gen-
eral Order and the Principles provide for absorption, the
effect of the $10.00 arbitrated safety net adjustment is
nullified, and to avoid confusion, it may be appropriate
that the increase be deleted.

The Union referred the Commission to the decision of
Beech C in Hamersley Iron (75 WAIG 1643) where the
award, being an enterprise agreement, had the first arbi-
trated safety net adjustment applied to the rates of pay. I
note that this was a matter of agreement between the par-
ties, and the $8.00 was applied in such a way as to continue
with the internal relativities established as a result of the
application of the Structural Efficiency Principle. The
learned Commissioner made very clear that he was ratify-
ing the agreement of the parties, in much the same way as
he could were he reflecting an agreement pursuant to s41
of the Act, where the Principles are not an issue. The
present matter before the Commission is not for the ratifi-
cation of an agreement. On the contrary, the parties are in
dispute as to the appropriateness of the increases. There-
fore, I find that the decision in Hamersley Iron is not
relevant to this matter.

APPEARANCES: Mr M. Llewellyn on behalf of the
Applicant.

Mr G Bull on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Newcrest Mining Limited.

No. CR 310 of 1997.

Telfer Gold Mine Fly In/Fly Out Award (A 9 of 1987).

COMMISSIONER P.E. SCOTT.

26 March 1998
Order.

HAVING heard Mr M Llewellyn on behalf of the Applicant
and Mr G Bull on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the matter be and is hereby dismissed
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

The Congregation of the Vietnamese Buddhists in WA T/a
Landsdale Multicultural Childcare.

No. CR 329 of 1997.

COMMISSIONER A.R. BEECH.

25 March 1998.

Reasons for Decision.
The respondent in this matter is an incorporated body which

runs a childcare facility in the suburb of Landsdale. It em-
ployed Mr Alan McCallum as an unqualified childcare
employee from the 7th October 1996. He was employed on a
permanent full-time basis. At that time the facility employed
four staff and was assisted by one volunteer. He claims that he
was unfairly dismissed on the 31st October 1997. The respond-
ent opposes the claim.

Essentially, Mr McCallum was dismissed by reason of re-
dundancy. The union concedes that the financial circumstances
of the respondent was such that it needed to change the mix of
employees within the facility. The financial circumstances of
the respondent are directly proportional to the numbers of chil-
dren attending the facility. The evidence is that the numbers of
children varied greatly. There were three groups of children,
grouped according to their ages, but the evidence is that on
some occasions they were all grouped together because of low
numbers of children overall. The numbers of children also
appears to be somewhat unpredictable. Indeed, that situation
lead to Mr McCallum being dismissed initially on the 9th July
1997. On that occasion, the numbers of children attending the
facility were again low and the respondent decided it could no
longer afford to employ Mr McCallum. He was given two
weeks’ notice and permitted to work out the notice period.
There was also a discussion between Mr McCallum and Mr
Wilson whether Mr McCallum could be employed on an al-
ternative basis. Mr Wilson is a member of the Committee of
Management of the respondent and, apparently, acts with its
authority on a day to day basis. Mr McCallum indicated that
he was not interested in the minor position the respondent was
able to offer. A discussion between the respondent and the rel-
evant government body which oversees childcare facilities in
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WA resulted in the notice given to Mr McCallum being with-
drawn. In part, it was because the numbers of children had
increased somewhat. Mr McCallum agreed to return the letter
of termination and his employment continued.

However, on Friday the 31st October 1997 he was ad-
vised at the end of his work for that day that he was to be
dismissed, effective immediately. Although he was paid
two weeks’ wages in lieu of notice, he was asked to leave
immediately and did so. The evidence of Mr McCallum is
that this dismissal came to him as something of a shock.
Indeed, the manner of the dismissal made him quite an-
gry. He had thought that the facility was operating more
positively. He was unaware that his employment was again
under review because of the financial circumstances of the
respondent. On this occasion there was no discussion with
Mr McCallum about opportunities to work on an alterna-
tive basis. As I understand Mr McCallum’s evidence, he
was nevertheless prepared to accept his dismissal until after
ten days when he saw an advertisement in the local news-
paper for a part-time childcare employee to be employed
at the facility. Mr McCallum became concerned that the
respondent was advertising employment when he had been
dismissed because it did not have the financial resources
to keep him on. He therefore contacted his union.

Evidence in this matter was given by Mr McCallum. The
union also cal led the faci l i ty’s Manager, and Mr
McCallum’s direct supervisor, Mrs Yull. I have no reason
not to accept the evidence of both Mr McCallum and Mrs
Yull and I do so.

I quite understand why Mr McCallum was aggrieved
about the respondent’s decision to dismiss him. He was
not given any prior warning of the dismissal which was to
come. It was handled quite differently from the first dis-
missal. The first dismissal was discussed with him by Mr
Wilson. There was some discussion regarding the possi-
bility of alternative employment. There was not on the
second occasion. Further, on the first dismissal Mr
McCallum was permitted to work out his notice. On the
second occasion he was dismissed at the end of his shift
on a Friday and required to leave immediately. The man-
ner of a person’s dismissal can be quite critical. In this
case, there is a difference of significance between permit-
ting an employee to work out his or her notice and not
permitting that to occur. The fact is that Mr McCallum’s
dismissal was effected in a most summary fashion where
the circumstances did not warrant it. Indeed, it is a situa-
tion which—

“surely should have been avoided. It seems harsh and
unfair that a person who is doing a job to the best of
his ability and who is loyal to his employer and rea-
sonably expects to complete a full working day should
suddenly be told his job no longer exists and to go
home” (Cullen v. Department of Energy and Miner-
als, 31 March 1995, unreported at p.8 (Industrial
Relations Court of Australia)).

I accept that in some industries it is the practice that
employees are paid in lieu of notice. However, I am not
aware of such a practice in the childcare industry. If there
is such a practice it would have been unlikely that Mr
McCallum would have been allowed to work out his no-
tice on the first occasion. There is nothing in the evidence
to justify the change. I accept Mr Wilson’s point that in an
industry where employees are dealing with children one
cannot be too careful, and even that Mr McCallum had
said that he was “angry” when he received his second dis-
missal, but I have not found that to be persuasive. There is
no suggestion that Mr McCallum’s sense of anger at being
dismissed would have had any effect upon the manner he
conducted himself in his employment. Certainly, there is
nothing in the evidence to suggest that. If there had been,
I fail to see why the respondent would have allowed him
to work out his notice on the first occasion. I think it more
likely that the difference arose simply because on the oc-
casion of the first dismissal Mr Wilson was present and
handled the situation with propriety. On the second occa-
sion Mr Wilson was absent from the state and the dismissal
was initiated and put into effect on the instructions of the
Master of the temple. While I am sure that the Master acted

in good faith, it is nevertheless the case that the dismissal
on the second occasion was carried out more harshly to-
ward Mr McCallum compared with the dismissal which
occurred on the first occasion.

Further, where an employer dismisses an employee because
the employer can no longer afford to employ him or her but
then advertises for employment in the same area, it raises a
query about the stated reason for the dismissal. I am satisfied
that the respondent has answered the query, but it should not
be surprised that the union has pursued this case with such
vigour. I am prepared to accept the respondent’s explanation
that it sought employment on a casual or part-time basis rather
than the full-time basis upon which Mr McCallum had been
employed. Further, I accept that a person was only employed
after another full-time employee had resigned. Effectively then,
any person who was employed as a result of the newspaper
advertisement filled the gap left by Mr McCallum and another
employee.

However, it is here that the union makes a fundamental point.
The law of this state requires that before an employee is made
redundant, and after the employer had decided to make the
employee redundant in the position, the employer is to discuss
the decision with the employee and discuss whether there are
any alternatives to redundancy (s.41, Minimum Conditions of
Employment Act 1993). That was not done on the occasion of
the second dismissal. It is quite true, as Mr Wilson very capa-
bly observed, that there was that discussion with Mr McCallum
on the occasion of the first dismissal. That discussion had oc-
curred only some three months previously. Mr McCallum and
Mr Wilson had agreed that in the circumstances then apply-
ing, Mr McCallum would not be interested in the alternatives
which the respondent had available. Mr Wilson therefore ar-
gues that the discussions which occurred between him and Mr
McCallum on the occasion of the first dismissal sufficed for
the requirements on this occasion. Whether that is so will de-
pend upon the nature of the discussions held on the first
occasion and the length of time between those discussions and
the dismissal which eventually occurs on the second occasion.
The longer the length of time involved the greater the likeli-
hood that either the circumstances of the respondent may
change or the circumstances of the employee may change such
that if the discussions were held on the occasion of the second
dismissal, it could be agreed that an alternative basis of em-
ployment would have been acceptable to the employee. On
this occasion, the evidence of Mr McCallum in the Commis-
sion is that he needed the income and would have liked to see
if either casual or part-time employment would have been avail-
able. He was not given that opportunity.

Further, the evidence is clear that there could have been the
discussion required. Mr McCallum was dismissed on the 31st
October 1997. That was a Friday. He was dismissed by Mrs
Yull on the instructions of the Master. Mrs Yull’s evidence is
that she knew of the decision to dismiss on the previous Mon-
day or Tuesday of that week. She had been instructed over the
telephone by Mr Wilson not to tell Mr McCallum until the
Friday. There appears to be little logical reason why the re-
spondent acted in this way when the circumstances which lead
to Mr McCallum’s dismissal on the second occasion are indis-
tinguishable from the circumstances which lead to the decision
to dismiss him on the first occasion. He was certainly avail-
able for such a discussion.

The task of the Commission is to decide whether the re-
spondent’s legal right to dismiss Mr McCallum was exercised
so harshly or oppressively towards him as to amount to an
abuse of that right. The Commission must decide that issue
according to equity, good conscience and the substantial mer-
its of the case. Fairness requires the situation to be looked at
from the point of view of the employer as well as the em-
ployee. I accept that the respondent needed to reduce its staff
and from that point of view the decision taken to terminate Mr
McCallum’s employment by reason of redundancy was valid.
However, the manner in which the dismissal was effected was
less than fair. When the Commission compares the manner in
which the dismissal was effected on the first occasion with a
manner that the dismissal was effected on the second occa-
sion, it is difficult to reach any other conclusion. Certainly
from the point of view of Mr McCallum, it is difficult to see
the requirement that he terminate his employment forthwith
and without any attempt to soften the blow by revisiting
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whether he was available for alternative employment was harsh
towards him. I also reached that conclusion taking into ac-
count the failure of the respondent to observe the Minimum
Conditions of Employment Act 1993. Whilst the Industrial
Relations Commission is not a court for the enforcement of
that Act, the Commission is entitled to take into account
whether or not the employer has followed the law of the land
in implementing its decision. For those reasons, I find Mr
McCallum’s dismissal was unfair.

On the facts before me, it is not practicable to order Mr
McCallum’s reinstatement. Although Mrs Yull’s evidence, and
the uncontroverted submission of Mr Wilson, means that the
respondent views its future with some optimism and that there
may be some scope in the future to re-employ Mr McCallum,
the evidence before me does not permit the conclusion that
that time has arrived. Accordingly, I turn to consider the issue
of compensation. On Mr McCallum’s behalf, the union claims
five weeks’ compensation to offset some of Mr McCallum’s
loss. This sum is calculated having regard to the evidence that
Mr McCallum took approximately nine weeks to find alterna-
tive employment, that he was paid two weeks’ wages in lieu
of notice and received some other casual income during that
period.

Certainly, the Commission is to have regard to the in-
come lost by the dismissed employee in assessing
compensation. However, the assessment of Mr McCallum’s
loss is not restricted to lost wages. During his employ-
ment Mr McCallum had accrued service towards long
service leave or sick leave benefits, all of which he has
lost as a result of his dismissal. His length of employment
of one year and 3 weeks is therefore an important factor.
That is not a long period of time but it does represent an
element of loss. He was also subject to the inevitable in-
convenience and hardship associated with losing one’s
employment. I also take into account that Mr McCallum
was paid two weeks’ pay in lieu of notice. The assessment
of the compensation to be awarded is a matter of the com-
mission’s discretion. In this case Mr McCallum was
dismissed by reason of redundancy. He was not entitled to
a redundancy payment because the award governing his
employment does not prescribe one. However, redundancy
payments made to employees made redundant to compen-
sate for loss of non-transferable credits and the
inconvenience and hardship imposed have been decided
in principle as long ago as 1984 (Federal Termination,
Change and Redundancy Case (1984) 8 IR 34 at 73 and its
endorsement in principle in WA by a Commission in Court
Session in (1986) 66 WAIG 580). In Mr McCallum’s case
the payment would be four weeks’ wages in addition to
the two weeks’ notice period paid to him. The payments
prescribed in those decisions to be inserted in awards are
not binding but they form a useful guide to what may be
objectively considered as fair compensation including
where the reason for the redundancy is the the financial
circumstances of the employer. In all of the circumstances,
I will order the Centre to pay Mr McCallum a further four
weeks’ wages as compensation for the dismissal which
occurred.

The Minute of a Proposed Order will now issue.
Appearances: Mr J. Rosales-Castaneda on behalf of the ap-

plicant.
Mr G. Wilson on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

The Congregation of the Vietnamese Buddhists in WA T/a
Landsdale Multicultural Childcare.

No. CR 329 of 1997.

30 March 1998.

Order.
HAVING heard Mr J. Rosales-Castaneda on behalf of the ap-
plicant and Mr G. Wilson on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—

(A) DECLARES—
THAT Alan McCallum was unfairly dismissed on
31 October 1997;

(B) ORDERS—
THAT the Congregation of the Vietnamese Buddhists
in WA T/a Landsdale Multicultural Childcare forth-
with pay Alan McCallum four weeks’ wages by way
of compensation.

UNIONS—
Application for registration—

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION

Industrial Relations Act 1979

s.72
In the matter of an application for amalgamation by the

“Actors Equity of Western Australia (Union of Employees),
The Western Australian Journalists Industrial Union of
Workers, West Australian Theatrical and Amusement
Employees Association, (Union of Employees) and The
Musicians Union of Australia, Perth Branch (Union of
Employees).”

No. 1304 of 1997

R.C. LOVEGROVE
DEPUTY REGISTRAR.

2 February 1998.

Decision
HAVING been authorised by the Full Bench I have this 2nd
day of February 1998 registered as an amalgamation of the
abovementioned organisations “The Media, Entertainment and
Arts Alliance of Western Australia (Union of Employees).”
As a result of the amalgamation the registrations of the
applicant organisations have been cancelled.

The registered office of the new organisation is 224 Stirling
Street, Perth WA 6000.

(Sgd.) R.C. LOVEGROVE,
[L.S.] Deputy Registrar.
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CONFERENCES—Notation of—
PARTIES NUMBER   DATE     MATTER RESULT

COMMISSIONER

Automotive, Food, Metals, CGC Engineering Scott C. 13/2/1998 Underpayment of Discontinued
Engineering, Printing and C6/1998 wages
Kindred Industries Union
Automotive, Food, Metals, Western Australian Scott C. 13/3/1998 Determination of pay Concluded
Engineering, Printing and Government Railways C54/1998 scales
Kindred Industries Union Commission
Automotive, Food, Metals, Western Australian Scott C. 13/3/1998 Retirement from Concluded
Engineering, Printing and Government Railways C86/1998 agreement
Kindred Industries Union Commission
Builders’ Labourers, Painters Moulded Timber Products Scott C. N/A Right of entry Concluded
and Plasterers Union & Another C90/1998
Builders’ Labourers, Painters Novacoat Pty Ltd Scott C. N/A Seniority and Concluded
and Plasterers Union C63/1998 retrenchments
Builders’ Labourers, Painters Shire of Swan Scott C. N/A Enterprise bargaining Concluded
and Plasterers Union C64/1998
Builders’ Labourers, Painters Zinco Pty Ltd Scott C. 10/3/1998 Non-Payment of swing Concluded
and Plasterers Union C73/1998 stage allowance
Communications, Electrical, TMS Scott C. 6/2/1998 Outstanding wages Concluded
Electronic, Energy, C29/1998
Information,  Postal, Plumbing
and Allied Works Union
Construction, Mining and Tandem Holdings Pty Ltd Scott C. N/A Payment of Concluded
Energy, Timberyards, as Trustee for the Collins C55/1998 superannuation
Sawmills and Woodworkers Earthmoving Trust t/a contributions to a
Union Collins Earthmoving former employee
Liquor, Hospitality and Congregation of Beech C. 11/12/97 Dismissal Referred
Miscellaneous Workers Union Vietnamese Buddhists in C329/1997

WA t/a Landsdale
Multicultural Childcare

Locomotive Engine Drivers’, WA Government Railways Scott C. 23/3/1998 Breach of AG21/1996 Concluded
Firemen’s and Cleaners’ Union Commission C43/1998
Municipal, Administrative,
Clerical and Services Union Hallmark Industries Pty Scott C. 18/2/1998 Dismissal and Discontinued

Ltd C36/1998 underpayment of wages
Meat Industry Employees’ Perth Pork Centre (Derby Fielding S.C. 9/3/1998 Alleged unfair Referred
Union Industries Pty Ltd) C80/1998 dismissal
Meat Industry Employees’ Perth Pork Centre (Derby Fielding S.C. 9/3/98 Alleged unfair Referred
Union Industries Pty Ltd)  C293/1997 dismissal
Transport Workers Union Southern Coast Transit, a Scott C. 3/2/1998 Possible discrimination Concluded

Member of the Transport C20/1998 against union member
Management Group Pty Ltd

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vincenzo Tranchita

and

Wavemaster International Pty Ltd.

No. 1117 of 1997.

12 March 1998.

Reason for Decision (extempore)
SENIOR COMMISSIONER: The Commission has before it
what can best be described as an interlocutory application seek-
ing to set aside the witness summons issued to a Mr Amin
Shah Omar Shah, who is resident in and a national of Malay-
sia. The summons is said to have been served on Mr Shah in
Malaysia on or about 5 March last. Through counsel, Mr Shah
contends that the Commission has no power to issue a sum-
mons out of jurisdiction and thus the summons is a nullity.

Counsel for the Applicant, for whom Mr Shah was sum-
moned to give evidence, contends that there is nothing in the
Industrial Relations Act 1979 to limit the Commission’s power
to issue a witness summons in the way in which counsel for
Mr Shah contends. The matter, the subject of the substantive

proceedings, is within the jurisdiction of the Commission and
Mr Shah is, and was at all material times, the chief executive
of the Respondent. Thus it was within the competence of the
Commission to issue the summons in question.

In my view, the arguments advanced by the counsel repre-
senting Mr Shah are correct, and the summons has no force or
effect in Malaysia. In my view, there is ample authority for
the proposition that the Commission does not have jurisdic-
tion beyond the territory of Western Australia and, in particular,
in respect of witness summonses. Summonses of the Com-
mission cannot be validly issued for service or be served
effectively outside of the jurisdiction, except to the extent au-
thorised by the Service and Execution of Process Act 1992.
As was explained in Sherrington v. Sportsplay Television Sys-
tems Pty Ltd (1988) 68 WAIG 1291, in the absence of some
express statutory authority authorising the service of a sum-
mons directed to a person outside of the territorial limits of
the State, the summons is “mere waste paper”. I know of no
authority to support the proposition that the Commission can
issue a summons which can be served effectively in a foreign
country, as occurred on this occasion. Indeed, there is an abun-
dance of authority to indicate that it cannot do so. Counsel for
Mr Shah has drawn my attention to The Queen v. Van Beelen
(No. 2) (1974) 7 SASR 117. That decision is consistent with
the decision in Sherrington v. Sportsplay Television Systems
Pty Ltd (supra). Furthermore, it is consistent with the deci-
sion of the High Court in Gosper v. Sawyer (1984-5) 160 CLR
548, which dealt with the extra territorial effect of process
issued out of the New South Wales Industrial Commission.
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In my view, it is questionable whether the Commission has
power to set aside the summons in question. Certainly the
Commission has power within section 33(2) of the Act to re-
lease a person from an obligation to answer a witness summons
which has been duly served. In this instance, that position has
not yet arisen. On the evidence before me, the summons given
to Mr Shah in Malaysia was of no force and effect and thus it
cannot be said to be a witness summons which has been duly
served. In the circumstances, Mr Shah simply does not have
an obligation to attend and answer the summons.

Likewise, in my view, there is no substance to the argument
that Mr Shah has submitted to the jurisdiction of the Commis-
sion. All he has done is to seek to set aside the summons. It is
not possible to infer from that that he has submitted to the
jurisdiction of the Commission. On the contrary, all the indi-
cations are that he has not done so and has no intention of
wanting to do so.

Appearances:Mr R.J. Andretich, of counsel, on behalf of
Mr Shah.

Mr R.R. Cywicki, of counsel, on behalf of the Applicant.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anne Patricia Ahern

and

TPI The Australian Federation of Totally and Permanently
Incapacitated Ex-Service Men and Women (Western

Australian Branch Inc).

No. 1436 of 1997.

4 March 1998.

Interlocutory Order.
WHEREAS having considered ex parte an application for an
order for the respondent to provide particulars of answer to
the claim, now therefore I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 as
amended, and specifically section 27 (1)(o), do hereby order—

1. That the respondent file particulars of answers to the
applicant’s claim and specifically, paragraphs 1-10
of the schedule to the claim as filed and with respect
to the documents identified as Attachments 1-3 ta-
bled at the conciliation conference held on 28 January
1998.

2. That the particulars per 1. hereof be filed in the Com-
mission within seven (7) days of the 4th day of March
1998.

3. That a copy of the document filed per 2. hereof be
provided to the applicant within seven (7) days of
the 4th March 1998.

4. That a liberty to apply be reserved to each party.
(Sgd.) S.A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Donald Wieringa

and

Enitor Pty Ltd [T/A] Fremantle Boat Lifters.

No. 2132 of 1997.

11 February 1998.

Order.
NOW THEREFORE, I the undersigned, pursuant to the pow-
ers conferred under the Industrial Relations Act, 1979 do hereby
order —

1. THAT the applicant produce for inspection by the
respondent any book, paper or other document in his
possession, power or control relating to or contain-
ing anything relevant to the matters in issue between
the parties within 14 days of the 11th day of Febru-
ary 1998.

2. THAT the respondent produce for inspection by the
applicant any book, paper or other document in its
possession, power or control relating to or contain-
ing anything relevant to the matters in issue between
the parties within 14 days of the 11th day of Febru-
ary 1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bree McKenzie

and

New Vintage Nominees trading as The Go Club.

No. 22 of 1998.

16 March 1998.

Interlocutory Order.
NOW THEREFORE, I the undersigned, pursuant to the pow-
ers conferred under the Industrial Relations Act, 1979 do hereby
order —

1. THAT the applicant produce for inspection by the
respondent any book, paper or other document in his
possession, power or control relating to or contain-
ing anything relevant to the matters in issue between
the parties within 14 days of the 16th day of March
1998.

2. THAT the respondent produce for inspection by the
applicant any book, paper or other document in its
possession, power or control relating to or contain-
ing anything relevant to the matters in issue between
the parties within 14 days of the 16th day of March
1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.
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NOTICES—
Cancellation of Awards/

Agreements/Respondents—
Under Section 47—

NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS

COMMISSION

TAKE NOTICE that the Commission acting pursuant to
Section 47 of the Industrial Relations Act 1979, intends by
order, to strike out the following party/respondent to the
Catering Employees and Tea Attendants (Government)

Award 1982 No. A34 of 1981

namely

Western Australian Meat Commission.
on the grounds that the respondent is no longer operating in
the industry or employing persons in the industry to which the
award applies.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980 Part 176 on all correspondence.
Dated 3 February 1998.

(Sgd.) J. SPURLING,
[L.S.] Registrar.

PUBLIC SERVICE APPEAL
BOARD—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jaime Ramos

and

Director General, Education Department of Western
Australia .

No. PSAB 9 of 1997.

PUBLIC SERVICE APPEAL BOARD

COMMISSIONER A.R. BEECH
MS D. ROBERTSON

MS M. KWIATKOWSKI

17 March 1998.
Reasons for Decision.

THE COMMISSIONER: Mr Ramos was employed as a resi-
dential supervisor at the Cunderdin Agricultural College from
January 1997 until his dismissal. Cunderdin Agricultural Col-
lege has a residential facility for the students attending the
College. Mr Ramos was one of approximately four residential
supervisors. He was dismissed after an investigation found
that he had shot three students with plastic pellets from a spring-
loaded plastic pistol (a BB gun). It was also found that after
his dismissal he had spoken to students contrary to an instruc-
tion not to do so and attempted to influence witnesses to the
investigation. Mr Ramos admits that he shot three students
but argues for a number of reasons that his dismissal for that
reason is harsh, unfair and unjust. He denies attempting to
influence witnesses to the investigation.

The appeal comes before the Public Service Appeal Board
pursuant to s.80I of the Industrial Relations Act, 1979. The
Board is to decide Mr Ramos’ claim according to equity, good
conscience and the substantial merits of the case: s.80L (and
see SGIC v Johnson (1997) 77 WAIG 2169).

Mr Ramos concedes that his act was an act of misconduct. It
is undoubtedly so. Mr Ramos was in a position of trust and
authority over the students under his control. He had a duty of
care towards those students. It is hardly consistent with that
duty of care for him to shoot them with plastic pellets. He
admits that the impact of the pellet causes the kind of injury
which leaves a mark similar to a mosquito bite. Mr Ramos
understands that shooting at a person with a BB gun has the
potential to cause far greater injury. He conceded that when he
shot at two students when they were in the shower he shot at
the lower part of their body whilst their backs were turned to
him.  He conceded that if a student had turned towards him
unexpectedly as he fired, the pellet could have struck the stu-
dent in his genital area. Mr Ramos also concedes that if a pellet
struck a person in the face it could damage an eye. The fact
therefore that Mr Ramos chose to shoot at the lower rear part
of a person’s body demonstrated an awareness of the risks
involved in doing so.

Mr Ramos is 27 years old. He has an abiding interest in
working with youth. He studied to year 12 level at Churchlands
until 1988. He is part-way through a BA (Education). He has
worked in South Africa as both an ambulance attendant and
housemaster. He has worked at Swanleigh as a housemaster.
He has been active for 17 months in the Church of Jesus Christ
of Latter Day Saints as a young men’s adviser. He is a volun-
teer worker for the Family and Children’s Services. He wishes
to continue to work with youth and is concerned that the dis-
missal will affect his future career.

Other than for the issue which lead to his dismissal, Mr
Ramos was good at his job. I accept that he was well re-
garded by the administration, other staff and the students that
he supervised. I accept also that Mr Ramos became reason-
ably attached to the students under his care. His manner with
the students caused him to become involved in their activi-
ties. There is a game called “killer ball” which appears to be
a full-contact ball game involving tackling and tripping. Mr
Ramos played with the students in this game, as did two other
staff. The game occasionally resulted in injuries: a tooth
chipped, split lips and bruises. On one occasion, there were
injuries five nights in a row. There were also other games
such as wrestling and riding motorbikes. Mr Ramos argues
that his students were aged between 15 and 16, that they en-
gaged in these physical games, that they come from a farming
background and that they voiced no objection whatsoever to
being shot with a BB gun. Indeed, Mr Ramos’ evidence is
that he had been approached by some boys for permission to
start a BB gun club at the College. Mr Ramos had sought
permission to do so but it was refused by the Deputy Princi-
pal of the College.

Mr Ramos points out that he never received any instruc-
tion or training, other than an overnight training session, when
he started at the College. He did not have the concept of a
duty of care explained to him. He was merely told that if he
wished to do something which was not currently being done,
he should raise it with the Principal. This he did in relation to
forming the BB gun club. Thus, although with the benefit of
hindsight he now concedes that what he did breached his duty
of care, he was simply unaware of this as a concept and how
seriously his actions would be seen in relation to his employ-
ment. In giving consideration to Mr Ramos’ arguments I am
prepared to accept that Mr Ramos did not receive any formal
instruction on the duty of care from the College when he
commenced his employment. Similarly, there was nothing in
writing put to him in relation to that concept. Given that the
College is ultimately responsible for the welfare of the stu-
dents enrolled in it, it is surprising that the College does not
instruct its staff on the duty of care they owe to the students.
I would expect the College to attend to that in the future.
However, in my view the absence of general instruction on
the duty of care cannot provide a complete excuse for Mr
Ramos’ conduct on the facts of this matter. I have little diffi-
culty in reaching a conclusion that although Mr Ramos was
not told that he ought not conduct himself towards his stu-
dents in a way that could cause them injury, it is something
which he ought to have known. It is quite reasonable to as-
sume that an adult person who is in charge of students would
not put any of them at risk as a result of his actions. Mr Ramos’
actions did put them at risk of injury and his evidence ac-
knowledges that fact.
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Indeed, I have little doubt that he was aware that shooting at
students was prohibited. The purpose of the BB gun club, as I
understand Mr Ramos’ evidence, was not for mere target prac-
tice. Rather, it was for the participants in the gun club to play
a game whereby they shot at each other with the guns. This
activity was, quite properly, not permitted by the Deputy Prin-
cipal and I am satisfied from Mr Ramos’ own evidence that
the Deputy Principal told him that it was unethical to have
people point guns at each other and fire them. Although Mr
Ramos accepted that he could not form the gun club, and he
says he then put the guns away, he later did precisely what he
was told it was unethical to do: to point a gun at another per-
son and fire it. In doing so, he went against what he had been
told by the Deputy Principal. If Mr Ramos had been told he
could not form a BB gun club, the purpose of which was to
point guns at people and fire them, he can hardly assume that
he is able to shoot at them anyway.

I am inclined to treat with some caution Mr Ramos’ evi-
dence that the initiative for the gun club came from the students.
There is no evidence that any students had BB guns with them
at the College. Only Mr Ramos had BB guns at the College.
He had two of them. I reach the conclusion that if there was
any student pressure to form a BB gun club, it was after Mr
Ramos had discussed the issue with the students. It may be
that without his initiative, the issue may never had arisen with
the students. Indeed, it was Mr Ramos who initiated the first
use of the gun. His evidence is that it is the practice of stu-
dents to punch a student on that student’s birthday. It was Mr
Ramos who suggested to one student that as an alternative, he,
Mr Ramos, could shoot him. The student apparently accepted
the idea. Therefore, to the extent that his evidence gave the
impression that the initiative for the BB gun club came from
the students, I am not inclined to accept it.

Even taking into account Mr Ramos’ interests and experi-
ence, and even perhaps a relative ignorance of his obligation
not to injure the students in his care, his actions were most
serious. Mr Ramos can draw little support from the fact that
some students were injured when playing physical games.
Whatever may be said about these games, they are a consen-
sual form of physical sport. That cannot possibly describe the
situation where Mr Ramos shoots a BB gun at a student or
students. The evidence therefore is that Mr Ramos’ actions
were deliberate, they put students in his care in risk of injury
and constituted an activity he had been told would not be per-
mitted and I am far from convinced that his dismissal was
harsh, unfair or unjust in those circumstances.

I accept that two of the residential supervisors were quite
shocked that Mr Ramos had been dismissed. It is noteworthy
however, that both of the residential supervisors did have res-
ervations about the use of the BB guns. I do not accept Mr
Ramos’ evidence that the two residential supervisors were
aware of the guns if it carries an implication that they con-
doned his use of them. The evidence of one residential
supervisor is that he borrowed a gun to see how it operated.
Once he did so he had reservations about the appropriateness
of its use. The second residential supervisor’s evidence is that
she observed Mr Ramos shooting at a student and she told him
that she thought it was inappropriate behaviour. I accept her
evidence.

Mr Ramos denies attempting to influence witnesses to the
investigation. The finding that he did is a most serious matter.
Further, to the extent that he sought to persuade students in his
care not to tell the truth in relation to his conduct, it would be
inconsistent with his duty towards them. Although no student
gave evidence in this appeal Mr Ramos admits that he tel-
ephoned the students and spoke to them. Mr Ramos denies
that he attempted to influence what any of them would say to
the investigation. However, it is noteworthy that he also ad-
mits talking to Ms Waycott, another residential supervisor, and
denies attempting to influence Ms Waycott. Ms Waycott gave
evidence in this appeal and she stated that Mr Ramos asked
her to recall an incident which she had not seen. She thought it
was “a big ask”. I accept her evidence and it makes me less
able to accept Mr Ramos’ denials of attempting to influence
the students. Mr Ramos’ evidence is not entirely reliable given
that when he made his first written response to the report of
the investigation he admitted shooting only one student whereas
he later admitted shooting three students. He admitted in the
appeal knowing that there were at least three students when he

made his first written response. The fact that he has changed
his evidence of the number of students he shot makes it more
difficult to accept his evidence overall particularly when he
admits in this appeal that he could have shot more than three
students but he cannot remember. Mr Ramos’ denials that he
attempted to influence witnesses to the investigation are re-
ally not convincing.

Mr Ramos claims that he was denied procedural fairness
because of the manner in which the dismissal was carried out.
Upon the discovery by the Principal of Mr Ramos’ activities
with the BB gun, the Principal sought advice from the Educa-
tion Department and, acting upon that advice summarily
dismissed Mr Ramos. The Principal was subsequently con-
tacted by another officer of the Education Department who
informed him that the dismissal was a breach of Public Sector
Standards. Mr Ramos was then reinstated, and suspended,
whilst a further investigation took place. To that end Ann
Shalders, the District Superintendent for the Northam region,
was requested to do an investigation. This she did and her
report was sent to the Director General of Education. Mr Ramos
attacks the independence of the investigation on the basis that
the interviews were conducted in the presence of the Principal
or the Deputy Principal. He argues that this gave at least the
appearance of some involvement in the independent investi-
gation of the same decision makers who had earlier dismissed
him.

However, the evidence is that the presence of the Principal
or the Deputy Principal whilst students and staff were being
interviewed was not more than a presence. Ms Shalders made
it quite plain that it was she who was conducting the investi-
gation and the Principal or Deputy Principal were not allowed
to participate. I can detect nothing in the report of Ms Shalders
which is factually incorrect or which is otherwise to be criti-
cised. To be sure, the initial dismissal of Mr Ramos and the
need for him to be subsequently reinstated and suspended was
poorly handled by the Education Department. That may well
have caused some resentment on the part of Mr Ramos re-
garding the process as a whole. However, Mr Ramos was given
two opportunities to comment upon the findings of Ms Shalders
and took advantage of those opportunities. The Director Gen-
eral of Education took his views into account before reaching
a decision. There is no denial of natural justice in that process.
Even if there was, I am not of the view that the absence of the
Principal or Deputy Principal during Ms Shalder’s investiga-
tion could have produced a different result.

Neither has there been an inconsistency of treatment between
Mr Ramos’ dismissal and the reprimand given to the residen-
tial supervisor who borrowed the gun to see how it operated.
His reprimand related to its firing but, unlike Mr Ramos, he
did not shoot at students nor did he seek to influence witnesses
to the investigation.

It is the case that not all misconduct justifies dismissal. It
will depend upon the circumstances. Here, Mr Ramos’ actions
in shooting pellets at his students and in attempting to influ-
ence witnesses to the investigation go to the heart of his contract
of employment. Even if it could be argued that dismissal was
too harsh a penalty for shooting pellets at his students, and I
am not persuaded that it was, I am unable to accept that the
dismissal was harsh, unfair or unjust for both that action and
attempting to influence witnesses to the investigation.

The appeal will be dismissed.
MS M. KWIATKOWSKI: I have read the Reasons for De-

cision of Commissioner Beech. I agree and have nothing further
to add.

MS D. ROBERTSON: I have had the opportunity of read-
ing the Reasons for Decision of Commissioner Beech and agree
with his conclusions.

Appearances—
Ms C. P. Crawford (of counsel) on behalf of the applicant.
Mr R. H. Hooker (of counsel) on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jaime Ramos

and

Director General, Education Department of Western
Australia.

No. PSAB 9 of 1997.

PUBLIC SERVICE APPEAL BOARD

COMMISSIONER A.R. BEECH
MS D. ROBERTSON

MS M. KWIATKOWSKI.

17 March 1998.

Order.
HAVING heard Ms C. Crawford (of counsel) on behalf of the
appellant and Mr R. Hooker (of counsel) on behalf of the re-
spondent, the Public Service Appeal Board, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT the appeal be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.


