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JUDGMENT—
KENNEDY J (Presiding Judge)—
I would ask Parker J to deliver the first judgment.
PARKER J—
For reasons which I now publish, I would allow the appeal,

but only in respect of ground 3, and I would remit the applica-
tion to the Commission for the determination of the amount of
the appellant’s entitlement to damages. Otherwise, the appeal
should be dismissed.

KENNEDY J—
For the reasons given by Parker J, I agree with the orders

which he proposes, and I publish a note to that effect.
ANDERSON J—
I agree with Parker J, for the reasons given by him that ground

3 of the appeal should be allowed and the matter remitted to
the Commission as proposed by him.
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KENNEDY J—
I have had the benefit of reading in draft the reasons to be

published by Parker J, with which I am in agreement. I would
therefore allow the appeal IAC 7 of 1998 and substitute for
para (2) of the order of the Full Bench of the Industrial Rela-
tions Commission, delivered on 18 March 1998, the following
paragraph—

“(2). That the decision of the Commission in matter
No 1661 of 1996 made on 12 May 1997 be set aside
and that the matter be remitted to the Commission
for determination of the amount of the benefit (if
any) to which the respondent is entitled under his
contract of service.”

ANDERSON J—
I agree with Parker J, for the reasons given by him, that

ground 3 of the appeal should be allowed and the matter re-
mitted to the Commission for the determination of the amount
of the appellant's entitlement to damages and that the appeal
should be otherwise dismissed.

PARKER J—
Two appeals were instituted in this matter. Appeal No 2 of

1998 was instituted after the Full Bench of the Western Aus-
tralian Industrial Commission handed down its reasons for
decision and Appeal No 7 of 1998 was instituted after the or-
der of the Full Bench took effect. Before us the appellant
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correctly took the position that the effective appeal was No 7
of 1998 and Appeal No 2 of 1998 was, by consent, dismissed
as incompetent.

The appeal concerns the construction of a clause in a fixed
term contract of employment. The issue arose originally when
the appellant claimed in the Commission that at the termina-
tion of his employment he had not been paid benefits to which
he was entitled under his contract of employment. The appli-
cation was heard in the first instance by the Senior
Commissioner who determined that the respondent should pay
to the appellant $18,930.25. That order was subject to other
terms which are not presently relevant.

On appeal, the Full Bench, by majority, quashed the deci-
sion of the Senior Commissioner leaving the appellant without
any success on his original claim.

This appeal is against the whole of the decision of the Full
Bench. Three grounds of appeal are advanced by which it is
contended that the majority of the Full Bench erred in fact and
law—

1. In holding that cl 10 of the contract between the ap-
pellant and the respondent did not apply in the instant
case and that the appellant was accordingly not enti-
tled to the benefit provided for in that clause. In
particular, the members of the majority erred in law
in holding that the clause only applied when the ap-
pellant's employment was terminated in
circumstances where the respondent company was
undergoing a merger, acquisition, re-arrangement, re-
construction, liquidation or receivership.

2. In the alternative, in holding that there was no re-
arrangement or re-construction in the instant case,
within the meaning of cl 10 of the contract.

3. In the alternative having found the appellant was con-
structively dismissed and cl 10 of the contract did
not apply, in failing to hold that the appellant was
entitled to receive payment for the balance of the
term contract.

The appellant was a tradesman welder who commenced
employment with the respondent early in 1993. The respond-
ent carried on the business of developing, manufacturing and
servicing industrial cleaning machines. The business of the
respondent increased and it employed additional staff which
led, in February 1995, to the appellant’s appointment as pro-
duction supervisor. In that capacity the appellant's employment
was the subject of a written job description, but otherwise,
initially, the terms of his employment were oral. This changed
in May 1995 when the terms of his employment were reduced
to writing and agreed. The appellant’s claim is founded in this
written agreement.

By May 1995 the respondent was experiencing financial
difficulties and the view was taken by those responsible for
conducting the affairs of the respondent that it was necessary
to attract the investment of additional capital in the respond-
ent for it to survive. It was against that background that inter
alia the terms of the appellant’s employment were reduced to
writing and agreed.

In or about July 1995 two significant fresh investors, Mr
Jaspar and Mr Bolto, acquired interests in the respondent and
in January 1996 Mr Jaspar became the Managing Director. At
Mr Jaspar's instigation the staffing levels of the respondent’s
business were reduced significantly. It appears that a staff of
some 28 came to be reduced to 10.

On 1 November 1996 Mr Jaspar introduced changes in the
respondent's management structure aimed at increasing prof-
itability. Relevantly, the appellant's position as production
supervisor was abolished, essentially, it appears, on the basis
that there were no longer sufficient production staff to warrant
a supervisor. Instead, it was proposed that the appellant there-
after be employed in the workshop principally as a tradesman
welder but continuing to receive the significantly higher level
of remuneration he had enjoyed as production supervisor. Af-
ter some discussions the appellant indicated he would not
accept the employment then offered to him and he left the
respondent’s employment on or about 12 November 1996.

The Senior Commissioner found that the changes to the ap-
pellant's employment proposed by the respondent in November
1996 involved such a significant change in duties and

responsibilities that it constituted a constructive dismissal from
his position of production supervisor. In the finding of the
Senior Commissioner the appellant's position as production
supervisor had been abolished and effectively the appellant
had been made redundant. This led the Senior Commissioner
to conclude that the appellant was entitled to receive a redun-
dancy termination payment of $18,930.25, calculated in
accordance with cl 10 of the contract of employment which
had been entered into in May 1995.

Before us the primary issues raised on appeal are confined
to the construction and effect of cl 10 in the circumstances
outlined. It was on the construction of cl 10 that the Full Bench
came to divide and the majority differed from the view taken
by the Senior Commissioner. In all other respects the Full
Bench confirmed the findings of the Senior Commissioner.

Ground 1
Clause 10 of the appellant's contract of employment is to be

found in a letter of the respondent to the appellant dated 12
May 1995 which purports to set out the “principal arrange-
ments” for the appellant's employment in the position of
production supervisor. Altogether, 17 clauses were set out in
the letter. These were accepted by the appellant on 17 May
1995. The letter was signed by the then General Manager of
the respondent and, as the evidence confirms and the terms of
the letter suggest, the letter was prepared without the benefit
of legal advice and the language of the document is that of the
then General Manager.

Clause 10 provides—
“10. Contract of Employment

The commencing date of your employment under this
agreement, is confirmed as 4th January 1993 with
the conditions in this letter being from 1st May 1995.
The term of appointment is for a period of two years.
In addition the company has the right to dismiss any
employee without notice for misconduct, becoming
a bankrupt, becoming of unsound mind, being con-
victed of a criminal offence, becoming permanently
incapacitated by accident or illness or serious or per-
sistent breach of the employee’s terms and conditions
of employment. In the case of such breach only the
Base Remuneration Package and benefits will be paid
up to the time of dismissal.
In the case of the company terminating your employ-
ment other than by summary dismissal and where
the company is subject to Merger, Acquisition, Re-
arrangement, Re-construction, Liquidation or
Receivership you will be entitled to receive a redun-
dancy termination payment, but which will be not
less than three (3) months Base Salary Package ap-
plying at the time of termination, plus 4 weeks for
every year of service.”

The lack of legal advice and the lack of clarity of thought is
apparent from the first paragraph of the clause. It is accepted
for the purpose of this appeal, however, that the contract of
employment was for a term of two years from 1 May 1995.

It is the third paragraph of cl 10, however, on which this
appeal depends.

Although there was some contention in the course of sub-
missions before this Court, in my view it is clear enough that
the notion of “summary dismissal” referred to in the third para-
graph is a reference to the right of the respondent to dismiss
“without notice for misconduct....” and the other reasons stipu-
lated in the second paragraph of cl 10. Thus, in my view, the
constructive dismissal of the appellant in this case was not a
“summary dismissal” within the meaning of that phrase in the
third paragraph of cl 10.

The essence of the primary point of contention in this ap-
peal is whether, on the true construction of the third paragraph
of cl 10, the appellant is entitled to a “redundancy termination
payment” even though the respondent was not subject to
“Merger, Acquisition, Re-arrangement, Re-construction, Liq-
uidation or Receivership”? A secondary issue arises if that first
issue is answered in the negative, namely, had the respondent
undergone an Acquisition, Re-arrangement or Re-construction
within the meaning of the third paragraph; this is the point of
Ground 2.
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There is no real difference between the parties as to the ap-
proach to be taken to the task of construing cl 10. The principles
are clear and settled.

The task of construction of the contract is to determine the
intention of the parties objectively from the agreement they
have reached. As was indicated in Allen v Carbone (1975) 132
CLR 528 at 531—

“The intention of the parties to a contract wholly in
writing is to be gathered from the four corners of the in-
strument”.

Although—
“...it is legitimate in the course of construing the docu-
ment to have regard, where appropriate, to the
subject—matter and surrounding circumstances.”

As far as possible the court should be placed in the same
position as the parties when they came to enter into the con-
tract, DTR Nominees Pty Ltd v Mona Homes Pty Ltd (1978)
138 CLR 423 at 429, because the words used in the contract
must—

“...be construed with reference to the facts known to the
parties and in contemplation of which the parties must be
deemed to have used them.”: Inland Revenue Commis-
sioners v Rafael [1935] AC 96 at 143.

Apart from the subject—matter and surrounding circum-
stances, the construction of the agreement is to be determined
from the language of the parties.

It is relevant and material that in the present case the docu-
ment to be construed is not drawn with legal assistance and
manifestly from its terms is not characterised by clarity, con-
sistency or precision, whether of thought or expression.

The background circumstances against which the document
is to be understood in accordance with those principles in-
clude the fact that at the time of the contract it was in
contemplation that fresh capital would have to be attracted, a
circumstance which could give rise to an anticipation of some
structural change to the company.

While a number of possibilities were explored in the course
of submissions before this Court, in the end three competing
views emerged as to the proper construction of the third para-
graph. If the notion of summary dismissal is put to one side,
the first and the second of these differ according to whether
the word “and” which connects “terminating your employ-
ment” and “where the company is subject to merger....” is to
be read as disjunctive and providing for distinct and alterna-
tive cases or whether it is conjunctive so that there must be
both a termination and the company being subject to merger
etc. These two alternatives may be rendered as follows, in each
case the precise language being slightly adapted to make more
clear the distinction in construction contended for and also
some words are placed in parentheses for the same reason—

(a) “In the case of the company terminating your em-
ployment (other than by summary dismissal) and
[also in the case] where the company is subject to
Merger, Acquisition, Re-arrangement, Re-construc-
tion, Liquidation or Receivership you will be entitled
to receive a redundancy termination payment....”;
or

(b) “In the case of the company terminating your em-
ployment (other than by summary dismissal) and
where the company is subject to Merger, Acquisi-
tion, Re-arrangement, Re-construction, Liquidation
or Receivership you will be entitled to receive a re-
dundancy termination payment....”.

The third possibility is—
(c) “In the case of the company terminating your em-

ployment (other than by summary dismissal and
where the company is subject to Merger, Acquisi-
tion, Re-arrangement, Re-construction, Liquidation
or Receivership) you will be entitled to receive a re-
dundancy termination payment....”.

Of these the appellant contends primarily for (a). In particu-
lar it is submitted that it is only on this approach that all the
circumstances in which termination of employment could oc-
cur are covered by cl 10. It is submitted it would be a glaring
omission from the third paragraph were the entitlement to

payment on termination of employment confined to circum-
stances where the company was also subject to merger etc.

Construction (b) was that preferred by the majority of the
Full Bench and is that primarily urged upon us for the respond-
ent. It is submitted that this is the most naturally grammatical
construction of the provision. Further, it is submitted that none
of the stipulated events of merger, acquisition, re-arrangement,
re-construction, liquidation or receivership of the company
would necessarily involve the termination of the employment
of an employee in the business carried on the by company.
Hence, it was submitted, it would only where there was both a
termination of employment and the company was subject to
merger, etc, that the provision made sense.

Construction (c) appears to be the least grammatically ap-
propriate. It is also subject to some degree to a similar ambiguity
as to the effect of the word “and” as that which gives rise to
constructions (a) and (b). However, when linked with sum-
mary dismissal in construction (c), “company merger” etc
seems more readily to be stating a separate and alternative
case from summary dismissal. Whichever view is taken of
that ambiguity (and summary dismissal aside), with respect to
(c) it is not immediately apparent why the parties should have
intended termination in the case of company mergers etc to be
excepted from what is otherwise an all encompassing entitle-
ment to a redundancy termination payment.

The language itself of the third paragraph of cl 10 provides
little basis for choosing conclusively between these three al-
ternative constructions. In my view it is necessary, therefore,
to search more widely than the mere language used to deter-
mine the intended effect of the provision. In particular, it
appears to me to be most material that the provision finds its
place in a term contract of employment. In such a contract,
apart from what it describes as “summary dismissal”, any uni-
lateral termination of employment by the employer would
constitute a breach of the contract giving rise to an entitlement
in the employee to damages, the measure of which would nor-
mally be the wages due for the balance of the term of the
contract (subject of course to the obligation of the employee
to seek to mitigate his loss). Because of this, there is no need
for the contract to provide for the employee's entitlement in
cases of dismissal before the agreed term has expired and such
provisions are not to be expected except, that is, to make clear
the position where there is a summary dismissal for miscon-
duct etc, ie those situations covered by the second paragraph
of cl 10. Fixed term contracts are not to be expected to contain
provisions dealing with the situation where one party breaches
the contract by terminating the employment during its term.
Contrary to the appellant’s submissions, therefore, it is not the
case that it should be expected that cl 10 would make express
provision for all circumstances where the contract of employ-
ment might be terminated by the company.

Accordingly, if situations of unilateral termination by the
employer in breach of the contract are put aside, and cases of
summary dismissal as expressly contemplated by the second
paragraph of cl 10 are also put aside, it becomes possible to
discern with some greater clarity what must have been intended
by the appellant and the respondent.

Viewed in this light, it appears to me that the third para-
graph of cl 10 is directed to the case where there is a termination
of employment of the appellant where the company is subject
to merger, acquisition, re-arrangement, re-construction, liqui-
dation or receivership. Although not necessarily universally
the case, generally speaking, these may be seen to be situa-
tions in which the intentions of those controlling the company
at the time of the contract of employment might come to be
overborne by other circumstances or forces; the possible ad-
vent of such circumstances or forces being foreseen in this
case in May 1995 by virtue of the financial situation of the
company at that time and the then perception that additional
capital must be attracted to the company failing which it would
be unable to continue as it was.

On this view, in short, the purpose of the third paragraph of
cl 10 is to make special provision in favour of the appellant
should such circumstances or forces lead to the termination of
his employment. In all other situations, summary dismissal
for misconduct etc aside, the appellant was left with the usual
contractual rights and remedies. This view, of course, negates
both interpretations (a) and (c) as posed above.
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In these respects, in my respectful opinion, the approach of
the majority of the Full Bench was correct.

Some further degree of confirmation of the correctness of
this view is provided by the circumstance that, on the con-
struction primarily urged by the appellant, the alternative case
where the company is subject to merger etc, is surplusage.
The phrase “...in the case of the company terminating your
employment other than by summary dismissal....” would be
satisfied in every case, summary dismissal aside, so that there
would never be need to turn to the alternative “...where the
company is subject to merger etc....”.

In this regard there is a suggestion in the reasoning of the
majority of the Full Bench that the reference to the company
being subject to merger, etc, might have been intended to deal
with situations where new forces had control of the company.
But even then it is still “the company” which terminates the
employment. Control of the company may have passed to dif-
ferent hands but only the company could terminate the contract
between the appellant and the respondent company.

For these reasons, it is my view that the intention to be dis-
cerned from the third paragraph of cl 10 is that identified as
(b) above.

Ground 2
That leads me to consider the second issue posed much ear-

lier in these reasons, viz, whether in the circumstances of this
case there was a merger, acquisition, re-arrangement, re-con-
struction, liquidation or receivership within the meaning of
the third paragraph of cl 10.

In this respect it was the view of the Senior Commissioner,
and it is urged upon us for the appellant, that there was an
acquisition and also a re-arrangement or re-construction of the
company. These views did not commend themselves to the
majority of the Full Bench.

It appears from the evidence that in or about July 1995 Mr
Jaspar and Mr Bolto acquired more than a 50 per cent
shareholding in the respondent. In this sense, appropriate as it
is in the field of corporate management, there may be seen to
be an acquisition of the company. But that was in or about
July 1995. The termination of the appellant’s employment was
in November 1996. The two events are connected only in the
sense that by virtue of the July 1995 acquisition, Mr Jaspar
came to be the Managing Director of the company in January
1996, which enabled him in November 1996 to make the deci-
sion which effectively led to the termination of the appellant's
employment. That statement of both the sequence and the tim-
ing of events is enough to demonstrate, in my view, that in no
sufficient sense can it be said that the termination of the appel-
lant’s employment occurred “...where the company is subject
to ... Acquisition....”. At the most the termination of employ-
ment was a very remote and indirect consequence of the
acquisition, far too remote and indirect for it to be within the
scope of the third paragraph of cl 10.

Next it is contended, as was the view of the Senior Commis-
sioner at first instance, that the termination of the employment
of the appellant occurred “...where the company is subject to
... (either or both) Re-arrangement or Re-construction”. The
approach was urged that re-arrangement and re-construction
should be understood in their everyday sense and not limited
by any understanding relevant to the regulation of corpora-
tions. In this everyday sense, it was submitted that the extent
of the staffing and management changes and their purpose were
such as to satisfy some ordinary understandings of at least re-
arrangement, if not re-construction.

The notions of re-arrangement and re-construction are each
related in the third paragraph of cl 10 to “the company”. It is
the company, rather than any business which it conducts, which
by cl 10 is subject to re-arrangement or re-construction. The
appellant's submission points to events and circumstances
which, at most, might in an everyday sense be seen to be a re-
arrangement, or less so a reconstruction, of the way in which
the business conducted by the company was run. They do not
identify a re-arrangement or re-construction of the company
itself.

Of even greater force, in my view, in their context in cl 10
which expressly relates to “the company”, each one of “merger,
acquisition, re-construction, liquidation or receivership” are
words of established usage and meaning. In some, but not all

cases, they are also words with specific statutory meaning when
used in relation to corporations. In this respect, while not all
of them reflect the precise language of the present statutory
regime established by the Corporations Law of the Common-
wealth, they are either the language of present or past statutory
regulatory schemes for corporations or words of usual usage
with respect to them. Merger is long established as a word
generally used with respect to the combination of two or more
corporations which involves one acquiring the shares in or
assets of another. Acquisition requires no further comment,
although strictly speaking the acquisition is of the shares or
assets of a corporation. With respect to re-arrangement and re-
construction, it is sufficient to refer to chapter 24 of the 8th
edition of Ford's Principles of Corporations Law which deals
with corporate re—organisation. In particular, with regard to
re-arrangement, reference may be made to para 24.011 and for
re-construction to paras 24.020 and 24.050. Paragraph 27.010
is a sufficient reference with respect to liquidation and chapter
25 deals with receivership. It should be borne in mind that
these words are used in a provision drawn by the then General
Manager of the respondent, who was no doubt a person with
some corporate and management experience, but unlikely to
be a person used to precise statutory or other legal definition
in these matters. Other provisions of the Contract of Employ-
ment offer ready confirmation of that view.

In view of this, in my view, there is strong and persuasive
reason to read this collection of concepts in the third para-
graph of cl 10, where they are used in the express context of
“the company”, as comprehending not some at large everyday
understanding, but the well known meanings appropriate to
those concepts in the realm of corporate management and regu-
lation. In my view both re-arrangement and re-construction
are to be understood accordingly.

So viewed, it is not possible to conclude that there had been
either a re-arrangement or a re-construction of the respondent
in the events relevant to this appeal. Some 18 months before
the relevant time there had been an acquisition by two new
shareholders of a majority interest in the existing shareholding.
That is all. There was no acquisition of the company in or
about November 1996 in any sense of that term and there had
not been a re-arrangement or re-construction of the company
itself, as those terms are used and understood in their applica-
tion to corporate management and regulation. What occurred
was that there were changes made in the manner in which the
business conducted by the company was organised. That is
not a change to the structure or arrangement of the company
in the sense indicated.

For these reasons, it is my view that there was not an acqui-
sition, re-arrangement or re-construction within the meaning
of the third paragraph of cl 10. None of the other terms in that
collective grouping have any possible application.

It follows, on the true construction of the third paragraph,
that the appellant has no entitlement to a redundancy termina-
tion payment pursuant to the third paragraph.

Ground 3
In view of the decision reached in respect of Grounds 1 and

2 it becomes necessary to consider ground 3. The appellant
submits, in the alternative to his earlier submissions, that the
Full Bench failed to consider and award to the appellant the
amount which he was entitled to be paid by way of damages
for the loss of the remuneration to which he would have been
entitled under the contract for the remaining term, ie the dam-
ages to which he was entitled, subject to mitigation of loss, for
his constructive dismissal in November 1996.

For the respondent it was accepted that this constitutes a
“benefit ... to which [he] is entitled under his contract of serv-
ice” within the meaning of s29(1)(b)(ii) of the Industrial
Relations Act: Welsh v Hills (1982) 62 WAIG 2708; Waroona
Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing
College Pty Ltd v Watts (1989) 69 WAIG 2307.

This is a matter which was not dealt with expressly in the
reasons of the Full Bench. The Senior Commissioner had no
reason to consider it given the basis for his decision.

The appellant submits that damages should be remitted to
the Commission for assessment. For the respondent it is sub-
mitted that it is material that it is the evidence that at November
1996 the appellant had decided that, if accepted, he would
undertake a full—time course in mechanical engineering
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commencing at the beginning of 1997. He had applied to be
admitted into this course at the Fremantle TAFE in September
1996. The evidence indicates he was admitted into this course
on 20 January 1997 and on that date he advised the Common-
wealth Employment Service that he was no longer looking for
employment.

Between 12 November 1996, when he ceased his employ-
ment with the respondent, and 20 January 1997 it would appear
that the appellant had in fact worked for some time as a welder
with another employer for which it would seem that he earned
$2,528. His entitlement under the contract of employment with
the respondent for that period would have been $5,270. It is
accepted that the appellant had a duty to mitigate his loss aris-
ing from the breach of the contract of employment by the
respondent. Hence, so that on the basis just indicated, it is the
respondent's submission that the appellant’s entitlement is
$5,270, less $2,528, which comes to $2,742. These matters
were canvassed in the course of submissions for the respond-
ent but were not the subject of submissions for the appellant.

In the course of submissions before this Court, it was also
contended for the respondent that it had already paid to the
appellant some $3,296.70 pursuant to orders made consequen-
tial on the original order of the Senior Commissioner, and
before the Full Bench gave its decision. There is no formal
evidence of that before this Court.

In these circumstances it is inappropriate for this Court to
attempt any final resolution of the position as between the
parties. As a matter of form the original application should be
remitted to the Commission for the determination of the amount
of the appellant's entitlement to damages. In light of the ap-
parent effect of the evidence, however, it may well prove
possible for the parties to reach agreement without the need
for a further hearing.

For these reasons I would allow the appeal, but only in re-
spect of Ground 3, and I would remit the application to the
Commission for the purposes indicated.

Otherwise the appeal should be dismissed.

WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT

Industrial Relations Act 1979.

APPEAL No. IAC 7 of 1998
IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations
Commission in Matter Numbered 1049 of 1997 dated the 7th
day of May 1998.

BETWEEN

Michael William Hart

Appellant

and

Robowash Pty Ltd

Respondent

BEFORE:

JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE ANDERSON.

JUSTICE PARKER.

 7 October 1998.

Order.
HAVING heard Mr D W McLeod (of Counsel) for the
Appellant, and Mr A J Randles for the Respondent, THE
COURT HEREBY ORDERS that—

1. the appeal be allowed, but only in respect of ground 3.
2. there be substituted for paragraph 2 of the order of

the Full Bench of the Western Australian Industrial
Commission, in Matter Numbered 1049 of 1997,
delivered on 18 March 1998, the following
paragraph—

“(2) That the decision of the Commission
in matter No 1661 of 1996 made on 12 May

1997 be set aside and that the matter be remit-
ted to the Commission for determination of
the amount of the benefit (if any) to which the
respondent is entitled under his contract of
service”.

3. otherwise the appeal be dismissed.
JOHN SPURLING,

Clerk of The Court.

WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT

Industrial Relations Act 1979.

APPEAL No. IAC 2 of 1998
IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations
Commission in Matter Numbered 1049 of 1997 dated the 7th
day of May 1998.

BETWEEN

Michael William Hart

Appellant

and

Robowash Pty Ltd

Respondent.

BEFORE:

JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE ANDERSON.

JUSTICE PARKER.

   7 October 1998.

Order.
HAVING heard Mr D W McLeod (of counsel) for the
Appellant, and Mr A J Randles for the Respondent, THE
COURT HEREBY ORDERS that the appeal be struck out.

JOHN SPURLING,
Clerk of The Court.

FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Carla D’Agostino
(Appellant)

and

P & O Food Services Pty Ltd
(Respondent).

No 497 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER C B PARKS.
COMMISSIONER P E SCOTT.

30 October 1998.

Reasons for Decision.
THE PRESIDENT: This is an appeal by the abovenamed ap-
pellant employee against the decision of the Commission made
on 26 February 1998, in matter No 2149 of 1997, whereby the
Commissioner, constituting the Commission, dismissed an
application made under s.29 of the Industrial Relations Act
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1979 (as amended) (hereinafter called “the Act”), alleging a
harsh, oppressive or unfair dismissal and claiming benefits.

GROUNDS OF APPEAL
The appeal grounds are those filed on 23 July 1998, which

were substituted by order of the Commission for the existing
appeal grounds and, as amended, the grounds read as follows—

“ 1. The learned Commissioner erred in law in not find-
ing that the dismissal was harsh, oppressive or unfair
because the employer causally linked the appellant’s
conduct with the theft of money in the letter of dis-
missal dated 17 November 1997 and in the notice of
answer and counter proposal.

2. The learned Commissioner erred in law in holding
that the summary dismissal was lawful.

3. The learned Commissioner erred in law in finding
that any of respondent’s policy (sic) were proved and
in particular it was the respondent’s policy that the
appellant could not delegate access to the safe if the
appellant was on site or alternatively the learned
Commissioner erred in law in attaching weight to
Miss Grigor’s evidence to that effect.

4. The learned Commissioner erred in fact by stating
in her reasons for decision that it is uncontested that
the appellant was provided with a copy of the proce-
dures manual.

5. The learned Commissioner erred in law in not hold-
ing that procedural (sic) fairness demands that if it is
alleged that there was a breach of stated company
policy that there is a duty on the respondent to pro-
vide the appellant access to that document either prior
to the dismissal or when its production was called
for during the hearing.

6. The learned Commissioner erred in law in attempt-
ing to assess the seriousness of the alleged breaches
of company policy without the company policy docu-
ment being before her.

7. The learned Commissioner erred in law in conclud-
ing that there was a proper enquiry prior to the
summary dismissal because inter alia—

(a) no allegation of specific breaches of the re-
spondent’s policy was communicated to the
appellant prior to or at the enquiry;

(b) the terms of reference of the enquiry were rep-
resented to be merely an investigation into the
theft and not anything more.

8. The learned Commissioner erred in law in not con-
cluding that not only was there no reasonable
opportunity to respond to allegations of misconduct
prior to dismissal but there was no reasonable op-
portunity to respond to the allegations prior to the
hearing itself because the real reasons for the dis-
missal only emerged during the hearing.

9. The Commissioner erred in law in not considering
or attaching sufficient weight to the fact that—

(a) the causa sine qua non of the theft was—
(i) the fraudulent act of an unknown third

party;
(ii) the safe being left open due to the in-

advertence of Cheryl Hall.
(b) the events in (a) above—

(ii) were not reasonably forseeable (sic) by
the appellant;

(ii) do not suggest the appellant was negli-
gent.

10. The Commissioner erred in law in attaching weight
to the appellant’s failure to inform the respondent
that Cheryl Hall had access to the safe when that
question was not specifically asked of the appellant
because the respondent was aware of that fact as a
result of its own investigation.

11. The Commissioner erred in law in not attaching suf-
ficient weight to the fact that—

(a) the appellant’s work performance was gener-
ally admired by her immediate supervisor;

(b) her customer relations were “fantastic”;
(c) she successfully ran her own restaurant for 7

years;
(d) she had 15 years experience in the industry

and there was no evidence that she had made
any errors in the past.

(e) she trained the staff at “Mulberry Farm” and
other restaurants (transcript 40).

(f) the appellant’s attempts to do the banking on
the Friday;

(g) that she was the only person able to organise
the function;”

It is fair to say that the appeal had a somewhat tortuous path
to final hearing due to difficulty with submissions and appeal
grounds.

BACKGROUND
The respondent company was, at the material times, an on-

site catering contractor. One of the sites involved was at
Murdoch University, where there were, in fact, three catering
outlets conducted by the respondent.

The appellant was employed at one of those outlets as “Site
Catering Manager” (hereinafter referred to as “Site Manager”).
She was dismissed by letter dated 17 November 1997 (see
page 69 of the Appeal Book (hereinafter referred to as “AB”)).
That letter, formal parts omitted, reads as follows—

“Re: Alleged Theft of $4,412.69 From Murdoch Ameni-
ties Safe
Further to our meeting on the 11th November, and subse-
quent investigation I regretfully advise you that your
employment with the company is terminated effective im-
mediately due to gross negligence in allowing the alleged
theft to take place.
My investigation revealed poor management practices
were evident in relation to security of the money (safe
not locked) and lack of evidence regarding the details sur-
rounding the access to the safe during the day.
All and any monies owing to you will be paid on Thurs-
day 20th November 1997.”

The letter was signed by Richard Ream, the respondent’s
Regional Manager, Food & Health Services. (Mr Ream gave
evidence for the respondent in the proceedings at first instance.)

At the heart of this matter was the disappearance of a sum of
$4,421.95 from an unlocked safe at the respondent’s catering
outlet site at Murdoch University, managed by the appellant,
on 7 November 1997.

After 5.00 pm that day, Friday, 7 November 1997, the ap-
pellant went to place the day’s takings in the safe on the
premises. She found the safe open and shortly after reported
to the police, Mr Ream and the Murdoch security service that
$4,421.95 was missing. The amount taken constituted the
week’s takings.

The premises consisted of a loading bay with access to the
kitchen, and a servery area. In addition, there was a Site Man-
ager’s office and an adjoining cash handling room off the
servery. The office and the cash handling room each had a
door which could be locked. There was a safe located in the
cash handling room. There was a combination lock and a key
lock on the safe. There were, of course, keys to the office and
the safe.

As a result, the loss of the money was investigated by Mr
Ream. With him were the respondent’s Human Resources
Manager and its General Manager. A verbal report as to the
loss was received by them from the appellant, who then, at Mr
Ream’s request, provided a one page written report, then a
subsequent further written report (see Exhibit B) (see page 72
(AB)) dated 11 November 1997. After the receipt of the sec-
ond report by the appellant, Mr Ream went to interview her
but was unable to gain any clarity from her at all as to why the
safe was left open, why the door was open and why the bank-
ing was not done, and so forth. That evidence does not seem to
have been unequivocally denied.

In no report by the appellant was there any mention of Ms
Cheryl Hall having the keys and access to the safe. That was
not revealed until the first conciliation conference in these pro-
ceedings, according to the evidence.
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The appellant had commenced employment with the respond-
ent on 20 July 1997 and had worked as a Site Manager at
another outlet at the Balga Technical and Further Education
institution.

There was evidence from Ms Tracy Leanne Grigor, the Con-
tracts Manager of the respondent, and a witness for the
respondent in the proceedings at first instance, that, when she
engaged the appellant for the Balga position, she briefed her
as to the procedures which were to be followed. Her evidence
at page 14(AB) (the second last paragraph) states what train-
ing was given to the appellant. In particular, she emphasised
that, as a Site Manager, only the appellant, while on-site, should
have access to the safe. She also emphasised that the Site
Manager should have custody of the keys on-site; that the safe
should be kept closed at all times and locked; that the safe
should not be left open and; that banking should take place
twice a week at least.

In addition, she said in evidence, and none of these asser-
tions were contradicted, that as the Site Manager leaves the
premises, the doors are required to be locked, as are the win-
dows and this included external doors and doors to the cash
handling room. Her evidence that these were included amongst
the policies required for Site Managers was affirmed by Mr
Ream in evidence. That this was the policy she “enforced”
with the appellant, was also her uncontroverted evidence.

It was admitted by the appellant in evidence that she was
aware of the procedures. Her Counsel admitted from the bar
table that she knew of the procedures. It was also admitted by
her that, were she reinstated, she would conduct herself differ-
ently to what she had done on 7 November 1997 and about
that time. It was also said by her in evidence that on 7 Novem-
ber 1997 she had given the keys to the safe to Ms Hall, a
fellow employee, and that Ms Hall had the keys and access to
the safe and the cash all day (see page 58(AB)). Indeed, the
appellant’s evidence was that the safe had been opened that
morning by Ms Hall and that she, the appellant, did not go to
the safe until the end of the day.

Further, whilst admitting that she knew the policies of the
respondent, as outlined, the appellant gave evidence that she
did not always comply with them. Further, during the week
ended 7 November 1997, although required to bank at least
twice, she did not, on her own evidence, bank the takings once.
She ascribes her failure to comply with the policy on 7 No-
vember 1997 to being short staffed and being very busy, in
particular with functions.

The appellant did, however, agree that she could rely on
other management at Murdoch to do the banking (which was
Mr Ream’s evidence also) (see page 42-43(AB)). However,
she purported to retreat from that admission in re-examination
(see page 61(AB)) by saying that she had telephoned the other
sites and nobody else was available to do the banking.

Significantly, however, in her second report of 11 Novem-
ber 1997, the appellant said, inter alia—

“as the site manager for the amenities I do realise that the
responsibility ends with myself on this matter and I have
been extremely concerned and stressed...”

There was an incident whilst the appellant was at Balga. On
that occasion, a staff member (not the appellant) left a cash
register unattended with the cash drawer unlocked. Money was
stolen. That this situation was unsatisfactory and required to
be remedied was acknowledged on 21 March 1997 and other-
wise by the appellant (see page 70(AB)).

The respondent’s case and evidence was that it concluded
that there had been significant breaches of the respondent’s
policies and procedures. These breaches, it was said, included
allowing another staff member access to the safe on the day
when the monies disappeared, not ensuring that the safe was
secured after access, not ensuring that the room in which the
safe was located was secured, and not banking the proceeds as
required and, specifically, failing to do so on a Friday.

The respondent also said that the appellant was not com-
pletely frank in her first report because she did not inform the
respondent that another employee had access to the safe that
day, but waited until much later before she mentioned this.

ISSUES AND CONCLUSIONS
The Commissioner found that the onus of establishing that

the dismissal was unfair, which fell on the appellant, had not
been discharged.

The Commissioner also correctly found, and was entitled to
so find, on the evidence of Mr Ream and the appellant and
documentary evidence, that Mr Ream attended the site shortly
after the discovery by the appellant that the monies were miss-
ing. Indeed, it was the appellant who made the notification to
the police and to the Murdoch security people.

On the evidence of Ms Grigor, Mr Ream and, indeed, the
appellant herself, it is clear that she knew of the relevant poli-
cies and regarded herself as bound by them. Indeed, the address
of her Counsel, both expressly and implicitly, admitted this
(see pages 67-68(AB)). In respect of her failure to bank, for
example, he said—

“Okay, it may be a breach of policy but it was her call to
make.”

It was, in fact, not her call to make.
In fact, as the Commissioner put it, the appellant “acknowl-

edges that the respondent’s summation of the facts as to access,
security and the banking at the time is accurate”. The appel-
lant did accept her responsibility as Site Manager in her written
statement of 11 November 1997.

In particular, the appellant acknowledged that it was her duty
to bank twice a week, that she had not done so once in the
week when the theft occurred, that it was her duty to maintain
possession of the keys to the safe whilst on the premises and
that no-one should have access to the safe whilst she was on
the premises.

What was accepted and what the Commissioner was enti-
tled to find was that, for most of Friday, Ms Hall had the keys
and access to the safe; further, the safe door was left open and
the week’s takings, which had not been banked, were inside,
too.

Further, the appellant did not ensure that the safe was se-
cured after access or that the room in which the safe was located
was locked. Key policy directives were not complied with by
the appellant. It was open to the Commissioner to find that
this was what occurred.

Further, as a matter of fact, the Commissioner was entitled
to find that the appellant was not frank because she did not
say, at any time until the conciliation conference, on the evi-
dence, that another employee, Ms Hall, had had access and,
indeed, access for most of the day, to the safe and its contents.

Further, the Commissioner correctly found, it not being in
dispute, that, at Mr Ream’s request, the appellant provided
him with the written report of 7 November 1997 and, upon
request, a more detailed report dated 11 November 1997. I
have referred to these above. Neither refer to the part played
by Ms Hall in the events. Indeed, at page 73(AB), the appel-
lant wrote in her second report—

“...and on discussions with staff, I cannot ascertain who
accessed the safe last on Friday prior to when I was going
to put the takings away.”

The Commissioner was, therefore, entitled, on the evidence,
to find as she did, that the breaches of policy and procedure,
which she found, occurred. The Commissioner had heard evi-
dence that the appellant gave explanations as to her failure to
bank the takings at all during that week, when she was re-
quired to bank twice a week. This was particularly so, on Ms
Grigor’s evidence, confirmed by Mr Ream, because the re-
spondent did not want monies unbanked over the weekend.

However, the evidence was that five days’ takings were in
the safe and were stolen. The appellant acknowledged that she
could have sought assistance in banking, even though she was
busy and shorthanded, from other sites at Murdoch Univer-
sity.

The Commissioner found that the failure to bank at all in
one week, leaving a week’s takings in the safe, contrary to
policy, was a serious breach which would have been known to
the appellant at the time and was not mitigated by the circum-
stances of the particular day. It was manifestly a serious breach
and the Commissioner was entitled to so find.

The respondent did complain to the Commissioner, as the
Commissioner observed, that there was a lack of frankness on
the part of the appellant about the access to the safe on Friday,
7 November 1997 by another employee, Ms Hall. This fact
was, as I have observed, omitted from both written reports
and did not emerge until a conciliation conference in the
Commission, much later.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.4314

The Commissioner observed, with particular regard to the
second written report of 11 November 1997, written when the
appellant had time to reflect more on the events of the day,
that it was likely that the appellant did hold back the fact that
another employee had access to the safe that day and that, in
so doing, she erred in her duty to frankly recount the events of
the day. That was the fact, on the evidence. As the Site Man-
ager in charge of the site, that was a breach of duty.

The Commissioner then found that there was, in all of the
appellant’s failures to comply with her duties as prescribed, a
significant breach of duty, having regard to the level of re-
sponsibility and trust involved in her position. In my opinion,
that was a conclusion open to her, on the evidence. Not the
least important in this context was the statement on 17 No-
vember 1997 (see page 74(AB)) by the appellant—

“As the site manager for the amenities I do realise that
the responsibility ends with myself on this matter and I
have been extremely concerned and stressed over (sic)
this whole incident.”

This constituted an admission of her failure as Site Manager
in her duty.

It was, as a matter of the undisputed evidence, her responsi-
bility and duty to bank twice a week. She did not bank once.
Next, it was her responsibility to maintain the key to the safe
in her possession when on the premises and to have sole ac-
cess to the safe when on the premises. This, on 7 November
1997, she did not do.

Ms Hall had the key and access to the safe, on the appel-
lant’s evidence, for most of Friday, 7 November 1997. Further,
there were doors to the cash room left unlocked.

The Commissioner mentions the evidence of the appellant
that there was a shortage of staff, it was a busy trading day, her
good record and established customs of operation and knowl-
edge of procedures which she obtained prior to her working
there.

The Commissioner found, particularly in relation to the fail-
ure to bank, that those explanations for not doing so did not
account for the failure to bank on any day that week. That,
with respect, is obvious and it was open to the Commissioner
to so find.

The appellant admitted in evidence that another of the staff,
at another site at Murdoch, could have banked for her, some-
thing she retreated from in re-examination, where she observed
that other staff were too busy to do the banking. She denied
concocting this explanation, but it was open to the Commis-
sioner to find that she was not frank in her evidence or frank
with her employer in this regard. That is not to say that she
was bound to “incriminate” herself. Further, I do not see how
pressure of work could require the Site Manager to surrender
the key to the safe and to allow access to it by someone other
than herself, when this, on the evidence, was indisputably and
admittedly the Site Manager’s responsibility to retain the key
in her custody or in a safe place and to maintain, whilst on-
site, sole access to herself to the safe. The safe was also required
to be locked at all times. The Commissioner, on that basis,
found (see page 80(AB)) that this was serious misconduct.

It is implicit, from what the Commissioner says (see pages
80-81(AB)) that the Commissioner found that the misconduct
was serious enough to justify a summary dismissal. It was
open to the Commissioner to find that the policies breached
constituted lawful and reasonable orders. To fortify that ob-
servation, I observe that the appellant said, in this context,
that she would conduct herself differently if reinstated.

Wilful disobedience may constitute grounds for summary
dismissal, but the disobedience must strike at the essence of
the contract (see Adami v Maison De Luxe Limited [1924] 35
CLR 143 at 148-149, 152-153 and 155). The misconduct was
so serious, in this case, to justify the conclusion and that the
contract of service was repudiated by the appellant. It was
open to the Commissioner to so find.

Alternatively, this was such a serious single negligent act as
to warrant dismissal (see Baster v London & County Printing
Works [1899] 1 QB 901, see also Bell Bros Pty Ltd v TWU
(1949) 46 WAIG 1116).

As to the previous event at Balga, the Commissioner, al-
though she does not seem to have taken that into consideration,
was entitled to do so. However, it was not necessary that the
Commissioner do so in order to find as she did.

The Commissioner then considered whether there was a
denial of procedural fairness. The Commissioner found that
the investigation by the respondent of the matter was thor-
ough; the appellant was aware that this was a serious matter
and had opportunity to respond.

Because the appellant had a preliminary discussion with Mr
Ream shortly after the event, and was given the opportunity to
put her side of the matter in two written reports and a further
interview, it was manifestly open to the Commissioner to find
as she did.

There was no evidence of a denial of procedural fairness. In
any event, that would not necessarily be conclusive (see Shire
of Esperance v Mouritz 71 WAIG 891 (IAC)). The Commis-
sioner also took into account that the appellant was a hard
worker and capable, but found nonetheless that she had not
established unfairness.

For all of those reasons, particularly the seriousness of the
breach and the failure to comply with important requirements
as a Site Manager, resulting in what I will call almost predict-
ably serious consequences, the Commissioner was entitled to
so find.

There is nothing in House v The King [1936] 55 CLR 499
(HC) which would require the Full Bench, on the submissions
made, to hold that the exercise of discretion miscarried. There
were no errors of fact or law and no misuse of the advantage
enjoyed by the Commissioner in seeing the witnesses (see
Devries and Another v Australian National Railways Com-
mission and Another [1992-1993] 177 CLR 472 (HC)), which
would require the appeal to be upheld.

Indeed, much of what was said to have occurred was not in
dispute. Further, in his written submissions, Counsel for the
appellant said that the facts were not in dispute.

GROUNDS OF APPEAL
I would make some observations about individual grounds

of appeal.

Ground 1
By this ground, the appellant alleged that the Commissioner

erred in not finding that the dismissal was harsh, oppressive
or unfair, because the respondent causally linked the appel-
lant’s conduct with the theft of money in the letter of dismissal
and the Answer and Counter Proposal.

There is no reference to that at all, either in the Answer and
Counter Proposal or in the letter of dismissal, both of which
refer to gross negligence of management responsibilities. There
was no suggestion during the proceedings or in the written
evidence that the appellant was dismissed for misappropria-
tion of money. Indeed, the Commissioner so observed (see
page 77(AB)). That ground is misconceived and not made out.

Ground 2
Insofar as the Commissioner held that the summary dismissal

was lawful, it was. The dismissal was for a serious breach of
reasonable and lawful instructions in the form of accepted
company policy (and not for the first time), resulting in the
loss of a week’s takings, followed by lack of frankness in the
recounting of events.

For the reasons which I have set out above, the finding of
the Commissioner was correct and that ground is not made
out.

Ground 3
Ms Grigor’s evidence was unequivocal and unshaken that

the Site Manager, whilst present, had to hold the keys and
reserve access to the safe to herself. That that was the policy
and that she had breached it was admitted in evidence by the
appellant.

My observations above deal with this ground. For the rea-
sons expressed above, the ground is not made out.

Ground 4
It matters not that the appellant may not have been provided

with a copy of the procedures manual, because Ms Grigor’s
statement of policy was admitted by the appellant. That the
appellant had failed to comply with the policy in failing to
bank at all in one week, and had delegated to Ms Hall access
to the safe whilst she was on the premises, was admitted, not
the least by Counsel for the appellant.
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Ground 5
The question of the production of the policy document was

not pursued by Counsel for the appellant. In any event, what
was the policy was not disputed, on the evidence, by the ap-
pellant in evidence, or her Counsel in submissions at first
instance. No breach of procedural fairness was established in
terms of Stead v State Government Insurance Commission
[1986] 161 CLR 141 (HC), or at all. That ground was not
made out.

Ground 6
The learned Commissioner did not err in attempting to as-

sess the seriousness of the breaches of company policy when
there were admissions of breaches by the appellant and evi-
dence of those breaches and the consequences of them were
before her. I refer, also, to my reasons expressed above. For
those reasons, that ground is not made out.

Grounds 7 and 8
Ground 7 does not represent what occurred. The appellant

was asked to report and did so in writing as to the events. The
appellant did so and had every reasonable opportunity to put
her side of matters. The second report expresses her aware-
ness of her own culpability and responsibility as manager.

Mr Ream’s uncontradicted evidence was that he found it
difficult, when he spoke to her, to get explanations from the
appellant.

In my opinion, the appellant was obviously sufficiently aware
of what occurred and, in her second report, took responsibility
as Site Manager, after recalling various facts and other com-
ments in detail.

As to Ground 8, the appellant had sufficient opportunity to
explain what had occurred.

My comments above deal with these grounds. The grounds
are not made out. Even if they were, it would still be open to
find that the dismissal was not established to have been unfair
on the authority of Shire of Esperance v Mouritz (op cit).

Ground 9
Ground 9 fails because the appellant, as she admitted in her

second report, was responsible, as Site Manager, and because
her failure to comply with company policy, as Site Manager,
in particular by not retaining the key to the safe in her posses-
sion and by allowing access by Ms Hall to the safe whilst she
was on-site, as well as by failing to bank for a week, led to the
loss of a whole week’s takings.

That ground is not made out, for those reasons and the rea-
sons which I have expressed above.

Ground 10
The Commissioner was correct in attaching weight to the

appellant’s failure to inform the respondent that Ms Hall had
access to the safe until there was a conciliation conference.
That was evidence of the failure to reveal a material fact and
relevant to the credibility of the appellant.

Further, there was no evidence that the respondent was aware
of that fact. Indeed, the evidence of Mr Ream, uncontradicted,
was to the contrary.

That ground is not made out, for those reasons and the rea-
sons which I have expressed above.

Ground 11
There was no evidence that the appellant attempted to do

the banking on Friday, 7 November 1997. Indeed, her evi-
dence was that she was too busy.

As to the other particulars referred to in this ground, they
were considered by the Commissioner who did not err in reach-
ing the decision which she did, for the reasons which I have
observed above. That ground is not made out either.

For all the reasons I have expressed, no ground of appeal
has been made out.

I am not persuaded that any ground of appeal was made out.
I would dismiss the appeal.

COMMISSIONER C B PARKS: I have read the reasons for
decision of His Honour the President. I agree with those rea-
sons and have nothing to add.

COMMISSIONER P E SCOTT: I have had the benefit of
reading the reasons for decision of His Honour, the President.
I agree with those reasons, and have nothing to add.

THE PRESIDENT: For the those reasons, the appeal is dis-
missed.

Order accordingly
APPEARANCES: Mr A McIntosh (of Counsel), by leave,

on behalf of the appellant
Mr I Curlewis (of Counsel), by leave, on behalf of the re-

spondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Carla D’Agostino
(Appellant)

and

P & O Food Services Pty Ltd
(Respondent).

No 497 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER C B PARKS.
COMMISSIONER P E SCOTT.

30 October 1998.
Order.

This matter having come on for hearing before the Full Bench
on the 12th day of October 1998, and having heard Mr A C
McIntosh (of Counsel), by leave, on behalf of the appellant
and Mr J F I Curlewis (of Counsel), by leave, on behalf of the
respondent, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
30th day of October 1998 wherein it was found that the appeal
should be dismissed, it is this day, the 30th day of October
1998, ordered that appeal No 497 of 1998 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Carla D’Agostino
(Appellant)

and

P & O Food Services Pty Ltd
(Respondent).

No 497 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER C B PARKS.
COMMISSIONER P E SCOTT.

25 June 1998.

Order.
This matter having come on for hearing before the Full Bench
on the 24th day of June 1998, and having heard Mr A McIntosh
(of Counsel), by leave, on behalf of the appellant and Mr I
Curlewis (of Counsel), by leave, on behalf of the respondent,
and the parties herein having consented to waive the require-
ments of s.35 of the Industrial Relations Act 1979 (as amended)
and the Full Bench, having made such an order as is necessary
or expedient for the expeditious and just hearing and
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determination of the matter herein, it is this day, the 25th day
of June 1998, ordered and directed the following—

(1) THAT leave be and is hereby granted to the appel-
lant herein to file and serve within 21 days hereof a
Minute of Proposed Amended Grounds of Appeal.

(2) THAT the matter be listed for a directions hearing
upon the motion of the Full Bench.

(3) THAT appeal No 496 of 1998 be and is otherwise
hereby adjourned sine die.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Giovanni Basilio Nicoletti and Guiliana Nicoletti
(Appellants)

and
Transport Workers’ Union of Australia, Industrial Union of

Workers, Western Australian Branch
(Respondent).

No 2157 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER A R BEECH.
COMMISSIONER C B PARKS.

30 October 1998.
Reasons for Decision.

THE PRESIDENT: These are the unanimous reasons for
decision of the Full Bench.

This is an appeal which purported to be brought by the
appellants under s.84 of the Industrial Relations Act 1979 (as
amended) (hereinafter called “the Act”). By s.84 of the Act, a
decision is defined to “include a penalty, order, order of
dismissal and any other determination of an industrial
magistrate’s court”, subject to certain prescribed exceptions
which do not affect this appeal.

The appeal is brought against the decisions of an Industrial
Magistrate, sitting in the Industrial Court at Perth and “given”
on 30 October 1997 in Complaints Nos 88 and 89 of 1997. In
those complaints, the respondent organisation was the com-
plainant and the appellants were the defendants.

In the first complaint, ten breaches of the subject award were
alleged. In the second, ten breaches of the subject award were
alleged. In the first complaint, No 88 of 1997, an amount of
$4,323.83 was claimed as the amount “underpaid” to the em-
ployee named in both complaints, Mr Patrick Tyson. In the
second complaint, No 89 of 1997, the amount of $9,097.56
was claimed by way of alleged “underpayment”.

These figures reflect amendments made to the original com-
plaints, upon the application of Counsel for the complainant
at first instance. However, such amendments are not reflected
in the copy complaints in the Appeal Book.

Both complaints were heard on 8 October 1997. At the con-
clusion of the hearing on that day, His Worship adjourned the
proceedings sine die, having heard the evidence and addresses
and reserved his decision. He delivered his Reasons for Deci-
sion on 30 October 1997. In those Reasons for Decision,
following observations as to the proof of the amounts claimed
for underpayments, His Worship invited the parties to “recal-
culate and agree the amounts based on my findings. If no
agreement can be reached in that regard I will hear further
argument concerning the same.”

His Worship then, having found that the breaches as alleged
were proven, recorded his orders in the “Record of Court Pro-
ceedings” part of each complaint on 30 October 1997. On each
complaint, he imposed a penalty of $100.00, it would seem
for one breach only.

He also recorded a finding of guilty, which is not a correct
finding in relation to s.83 proceedings (see Mt Newman Min-
ing Co Pty Ltd v AWU 54 WAIG 1542 and Burswood
Executive Health Centre v FMWU 72 WAIG 687 at 692).

He ordered the defendants to pay costs of $4.30 in Com-
plaint No 88 of 1997. In Complaint No 89 of 1997, he imposed
a penalty of $100.00 and ordered the defendants to pay costs
of $36.30. Again, it is not clear that these amounts of costs
relate to each breach or to one breach only. There should have
been a penalty and costs imposed in respect of each breach
(see TWU v Arrow Holdings Pty Ltd 69 WAIG 1050 (FB)).

Most relevant to this appeal, His Worship endorsed on each
complaint on 30 October 1997 the following—

“A.S.D. Liberty to apply upon 48 hours notice by either
party if agreement cannot be reached between the parties
as to the calculation of underpayment.”

As far as the record reveals, there has been no application
by any party. No finding has been made as to the quantum of
the underpayment. No order has been made in relation to the
amount of the underpayment or that any amount of such un-
derpayment be paid.

When this appeal came before the Full Bench on 19 October
1998, the Full Bench raised the question of its jurisdiction
with counsel for both parties, as the Full Bench was bound to
do. The Full Bench raised the question as to whether the deci-
sion of His Worship was a “decision”, as that is defined in
s.84(1) of the Act. If it was not such a decision, then the Full
Bench has and had no jurisdiction to hear and determine the
appeal.

A “decision” is not a decision within the meaning of s.83 of
the Act, unless it constitutes a final determination of the appli-
cation (see Anderson and Others v Pope 66 WAIG 1563 at
1565 (IAC) per Olney J with whom Rowland J (in separate
reasons) and Franklyn J agreed). His Honour also referred to
the insertion of the definition of “finding” as a decision in s.49
matters as an expansion of the right of appeal from decisions
of the Commission “which do not finally decide, determine or
dispose of the matter to which the proceedings relate”. Those
words we have quoted, in our opinion, are a significant de-
scription of the nature of a decision under s.84 of the Act, and
we adopt them, with respect.

In this case, what had occurred was this. The complainant
had made complaints alleging breaches of the Award under
s.83 of the Act and applied for enforcement of the Award un-
der s.83(2) of the Act, the alleged complaints or breaches having
been found to be proven, penalties were imposed with costs.

s.83(4) of the Act provides as follows—

“(4) Where in any proceedings brought under subsection
(1) against an employer it appears to the industrial
magistrate’s court that an employee of that employer
has not been paid by that employer the amount which
he was entitled to be paid under an award or order
the industrial magistrate’s court shall, subject to sub-
section (5), order that employer to pay to that
employee the amount by which he has been under-
paid.”

(It is not clear that s.83(6) of the Act has been complied
with, but that is not a matter raised in these proceedings.)

His Worship has not made such an order, nor was it submit-
ted that he has. He has a statutory duty to make such an order
in this case, but has not and has, indeed, adjourned proceed-
ings sine die. That he has not made an order when he has a
duty to do so, and the complaints before him have not been the
subject of a decision which finally decides, determines or dis-
poses of the matter, probably because no process of agreement
has been completed by the parties. However, the fact remains
that there are functions still to be performed upon the hearing
of the complaints and no decision finally disposing of or de-
termining them has been made.
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Mr Eaton sought to distinguish Anderson and Others v Pope
(IAC)(op cit) from this case because this case did not involve
an appeal from a finding, ruling or other expression of opinion
given in the course of proceedings, which fell short of a final
ruling, unlike Anderson and Others v Pope (IAC)(op cit) where
the “decision” appealed against was one on a no case to an-
swer submission.

However, the determining characteristic of a “decision”,
within the meaning of s.84 of the Act, was identified by Olney
J, as we have said, as one finally determining and disposing of
the matter before the Court.

His Worship, too, had not performed all of his functions under
the Act necessary for the final disposition and determination
of the complaints (see ALHMWU v Metro Meat International
Limited 78 WAIG 813 at 815 (FB)).

In this case, the complaints as a whole were not finally de-
termined or disposed of, because the Court’s mandatory duty
to make an order to pay an amount found to have been under-
paid had not been carried out. Indeed, the Court had made no
finding as to the amount. There was no order which could be
enforced in that regard.

In addition, the Court had adjourned the complaints sine die
and the proceedings were not completed. There was no deci-
sions which finally decided, determined or disposed of the
matters to which the proceedings related.  There was no deci-
sion made, within the meaning of s.84 of the Act.

That subsection casts a mandatory duty on His Worship, once
he was satisfied that Mr Tyson, as an employee of the appel-
lants, was not paid under the Award the amount which he was
entitled to be paid (and His Worship was so satisfied), to make
an order that the employer pay to the employee the amount by
which he was underpaid.

Therefore, the appeal was not competent. The appeal was,
therefore, dismissed, and these are our reasons for so doing.

It follows that all the interlocutory applications for exten-
sions of time also fail.

There was then an application for costs on behalf of the re-
spondent organisation made pursuant to s.84A(6) of the Act,
which reads as follows—

“(6) In proceedings under this section costs shall not be
given to any party to the proceedings for the serv-
ices of any legal practitioner or agent of that party
unless, in the opinion of the Full Bench, the pro-
ceedings have been frivolously or vexatiously
instituted or defended, as the case requires, by the
other party.”

The appeal was not vexatious or frivolous, within the mean-
ing of those words, as applied in WABLPPU v Clark and
Another trading as Mike Clark Contracting 76 WAIG 4 (IAC).

In this case, the appeal was incompetent but that question
was first raised by the Bench, and the appeal seems to raise a
real question to be determined, although we make no final
judgment on that point at this time.

The Full Bench dismissed the application for an order for
costs, for those reasons.

APPEARANCES: Mr P R Eaton (of Counsel), by leave, on
behalf of the appellants

Ms A J Crichton-Browne (of Counsel), by leave, on behalf
of the respondent organisation

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Giovanni Basilio Nicoletti and Guiliana Nicoletti
(Appellants)

and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

(Respondent).

No 2157 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER A R BEECH.
COMMISSIONER C B PARKS.

19 October 1998.

Order.
This matter having come on for hearing before the Full Bench
on the 19th day of October 1998, and having heard Mr P R
Eaton (of Counsel), by leave, on behalf of the appellants and
Ms A J Crichton-Browne (of Counsel), by leave, on behalf of
the respondent organisation, and the Full Bench having deter-
mined that its reasons for decision will issue at a future date, it
is this day, the 19th day of October 1998, ordered as follows—

(1) THAT Appeal No 2157 of 1997 be and is hereby
dismissed.

(2) THAT the oral application for an order for costs by
the respondent organisation be and is hereby dis-
missed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—
Unions—Application for

Alteration of Rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Real Estate Salespersons Association of
Western Australia (Inc)

(Applicant).

No 1273 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER J F GREGOR.

26 October 1998.

Reasons for Decision.
THE PRESIDENT: These are the unanimous reasons for de-
cision of the Full Bench.

The abovenamed applicant organisation of employees ap-
plied for an order authorising the registration of an alteration
of its rules. By the alteration sought, the applicant organisa-
tion sought to substitute a new Rule 4(b) for the existing Rule
4(b), so that Rule 4 – Constitution would read—

“ 4. CONSTITUTION
(a) The Association shall consist of persons employed

full-time or usually employed full-time who are reg-
istered sales representatives as defined in the Real
Estate and Business Agents Act 1978.
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(b) No person who is a Principal, Partner, Licensee in
control, or employer of Real Estate staff within a
Real Estate agency, shall be eligible for Member-
ship of the Association of RESAWA.”

Only one objection to the application was made, after the
proceedings were adjourned to enable the requisite notice to
be given under s.55(4) of the Industrial Relations Act 1979 (as
amended) (hereinafter called “the Act”). That objection was
subsequently withdrawn by notice in writing. There was, there-
fore, no objection to the application.

The Commission could, therefore, be satisfied—
1. That the abovenamed applicant is an organisation,

as that word is defined in s.7 of the Act and was so at
all material times.

2. That the relevant regulations in the Industrial Rela-
tions Commission Regulations 1985 (as amended)
had been complied with.

3. That Rule 29 – Alterations to Rules of the rules had
been complied with.

4. That the application had been authorised in accord-
ance with the rules of the applicant organisation.

5. That reasonable steps have been taken to adequately
inform the members of the intention of the organisa-
tion to apply for registration of the proposed alteration
and the members or any of them might object to the
making of the application or to the proposed altera-
tion to the rules by forwarding written notice to the
Registrar.

6. That, having regard to the structure of the organisa-
tion and any other relevant circumstances, the
members had been afforded a reasonable opportu-
nity to make such an objection.

7. That less than 5% of the members, being nil, had
objected to the making of the application or to the
proposed alteration to the rules.

8. That s.55 of the Act was otherwise complied with,
as were, insofar as it was necessary to so find, s.56
and s.57, and all other statutory requirements.

The Full Bench could also be satisfied that sufficient reason
was provided to members of the applicant organisation for the
alteration to be made and that that reason, namely the “bring-
ing into line” of Rule 4 with the Real Estate and Business
Agents Act 1978 and, in particular, we were told and we ac-
cept it, a new category of occupation in the real estate industry,
known as “licensees in control” was created. The applicant
organisation wished to exclude these persons and other per-
sons from membership, because the organisation is one of real
estate salespersons to whom the members required the organi-
sation to be restricted.

The equity, good conscience and substantial merits of the
case, for those reasons, lay with the applicant organisation and
we would make an order authorising the alteration of the rule
in terms of the application made to the Full Bench.

Order accordingly
APPEARANCES: Mr J Chambers on behalf of the appli-

cant organisation

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Real Estate Salespersons Association of
Western Australia (Inc)

(Applicant).
No 1273 of 1998.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

CHIEF COMMISSIONER W S COLEMAN.
COMMISSIONER J F GREGOR.

26 October 1998.
Order.

This matter having come on for hearing before the Full Bench
on the 29th day of September 1998, and having heard Mr J

Chambers on behalf of the applicant organisation, and the
matter having been adjourned so that the applicant organisa-
tion could comply with the directions of the Full Bench made
on the 29th day of September 1998, and reasons for decision
being delivered on the 26th day of October 1998 wherein it
was found that the application be granted, it is this day, the
26th day of October 1998, ordered and directed that the Reg-
istrar be and is hereby authorised to amend Rule 4. Constitution
of the rules of the applicant organisation, by deleting Rule
4(b) and substituting therefor the following Rule 4(b)—

“(b) No person who is a Principal, Partner, Licensee in
control, or employer of Real Estate staff within a
Real Estate agency, shall be eligible for Member-
ship of the Association of RESAWA.”

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Real Estate Salespersons Association of
Western Australia (Inc)

(Applicant).

No 1273 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER J F GREGOR.

29 September 1998.

Order.
This matter having come on for hearing before the Full Bench
on the 29th day of September 1998, and having heard Mr J
Chambers on behalf of the applicant organisation and there
being no objection hereto and the Full Bench having deter-
mined, for the expeditious and just hearing and determination
of the matter, that it make the following directions, it is this
day, the 29th day of September 1998, ordered and directed as
follows—

(1) THAT the applicant organisation do hereby, within
21 days of the date hereof—

(a) notify by letter all members of the said organi-
sation of the reasons in sufficient detail for
the amendment sought to be made to the rules
of the said organisation;

(b) do file in the Commission a Statutory Decla-
ration evidencing when the letter was sent, the
forwarding of such letter to all members at their
last known registered addresses, and annex-
ing to the said Statutory Declaration a copy of
the said letter sent to such members.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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FULL BENCH—
Unions—Cancellation of

Registration—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Real Estate Employers’ Federation of WA Inc
Respondent.

No 1513 of 1998.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

9 October 1998.
Order.

This matter having come on for hearing before the Full Bench
on the 9th day of October 1998, and having heard Ms J H
Smith (of Counsel), by leave, on behalf of the applicant and
Ms C Brown, as agent, on behalf of the respondent
organisation, and the Registrar having made an application
pursuant to s.73(12)(a) of the Industrial Relations Act 1979
(as amended) (hereinafter called “the Act”) and the Full Bench
being satisfied that such application was validly made, the Full
Bench having been satisfied that Regulation 103 and Regulation
104 of the Industrial Relations Regulations 1985 had been
complied with, and the respondent organisation consenting to
the application herein, and the Full Bench having determined
that the equity, good conscience and substantial merits of the
case are in favour of the Full Bench exercising its discretion to
cancel the registration of the respondent organisation, and
further being satisfied that the respondent organisation had in
the manner prescribed requested that is registration be
cancelled, and the parties herein having consented to waive
the requirements of s.35 of the Act, it is this day, the 9th day of
October 1998, ordered by consent that the registration of the
respondent organisation be and is hereby cancelled.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

COMMISSION IN COURT
SESSION—

Matters dealt with—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers’ Union of Australia—Western Australian

Branch and Another

and

RGC Mineral Sands Ltd and Westralian Sands Ltd.

No.’s 277A, 277B and 1790 of 1998.

COMMISSION IN COURT SESSION

CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER A.R. BEECH.
COMMISSIONER C.B. PARKS.

16 October 1998.
Order.

HAVING heard Mr D. Schapper (of counsel) on behalf of the
Construction, Mining, Energy, Timberyards, Sawmills and

Woodworkers’ Union of Australia—Western Australian
Branch, Mr D. Hicks on behalf of the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers—Western Australia Branch, Mr A. Lucev (of coun-
sel) on behalf of RGC Mineral Sands Ltd, Mr R. Lilburne (of
counsel) on behalf of Westralian Sands Ltd, Mr K. Bui on
behalf of the Honourable Minister for Labour Relations, Mr
R. Gifford on behalf of the Australian Mines and Metals As-
sociation, the Commission in Court Session, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

(1) THAT applications number 277A, 277B and 1790
of 1998 be joined and heard as one application (“the
application”).

(2) THAT RGC Mineral Sands Ltd and Westralian Sands
Ltd serve written requests for particulars, informa-
tion and/or documents, if any, on the applicants on
or before the 16th October 1998.

(3) THAT the applicant unions serve their replies to any
requests for particulars, information and/or docu-
ments, if any, on RGC Mineral Sands Ltd and
Westralian Sands Ltd on or before the 20th October
1998.

(4) THAT RGC Mineral Sands Ltd and Westralian Sands
Ltd file and serve any Amended Notice and Answer
and Counter Proposal on or before the 21st October
1998.

(5) THAT the applicant unions serve written requests
for particulars, information and/or documents, if any,
on RGC Mineral Sands Ltd and Westralian Sands
Ltd on or before the 23rd October 1998.

(6) THAT RGC Mineral Sands Ltd and Westralian Sands
Ltd serve their replies to any requests for particu-
lars, information and/or documents, if any, on the
applicants on or before the 26th October 1998.

(7) THAT RGC Mineral Sands and Westralian Sands Ltd
file and serve an Outline of Submissions including
authorities on any preliminary or jurisdictional is-
sues by 12 noon on the 22nd October 1998.

(8) THAT the applicant unions file and serve an Outline
of Submissions including authorities on any prelimi-
nary or jurisdictional issues by 12 noon on the 23rd

October 1998.
(9) THAT the application be listed for hearing on the

merits on the 5th and 6th November 1998.
(10) THAT the applicant unions file and serve their wit-

ness statements and an Outline of Submissions on
RGC Mineral Sands Ltd, Westralian Sands Ltd and
the interveners on or before the 2nd November 1998.

(11) THAT RGC Mineral Sands Ltd and Westralian Sands
Ltd—

(a) file and serve their witness statements and an
Outline of Submissions on or before the 2nd

November 1998; and
(b) detail their grounds of objection to the admis-

sibility of any evidence of the applicant unions
or any further Outline of Submissions or any
further witness statements in response to or-
der (10) on or before the 3rd November 1998.

(12) THAT the interveners file and serve written submis-
sions on or before the 28th October 1998.

(13) THAT RGC Mineral Sands Ltd and/or Westralian
Sands Ltd have liberty to apply—

(a) generally; and
(b) particularly, in relation to an application un-

der section 27(1)(a) of the Industrial Relations
Act, 1979 to dismiss or refrain from further
hearing the application.

(14) THAT the applicant unions and interveners have lib-
erty to apply generally.

(Sgd.) W.S. COLEMAN,
[L.S.] Commission in Court Session.
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AWARDS/AGREEMENTS—
Variation of—

BREADCARTERS (COUNTRY) AWARD 1976.
No. R17 of 1975.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

Acme Bakery and Others.
No 1262 of 1998.

Breadcarters (Country) Award 1976.
No. R17 of 1975.

CHIEF COMMISSIONER W. S. COLEMAN.
3 November 1998.

Order.
HAVING heard Mr G. Ferguson on behalf of the Applicant
and Mr J. Uphill on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Breadcarters (Country) Award 1976 be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 3rd day of
November, 1998.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6)  (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage

The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 6.—Wages:

(A) Delete subclause (1) and insert in lieu thereof the fol-
lowing—

(1) The following shall be the rates of wages payable to
employees covered by this Award. The total mini-
mum weekly wage rate shall be the amount specified
in the “Total Weekly Payment” column in this clause
for the appropriate grade or sub-grade.

Base Rate Supplementary Safety Net Total
Payment Adjustment Weekly

Payment

$ $ $ $

Grade 1 314.30 44.90 48.00 407.20
Loader
Yardperson
Grade 2 327.70 46.80 48.00 422.50
Breadcarter in charge
of rigid vehicle up to
4.5 tonnes Gross Vehicle
Mass (GVM) or Gross
Combination Mass
(GCM)
Loader in charge of
automatic slicing and
wrapping machine
Breadcarter
Grade 3 334.40 47.80 48.00 430.20
Breadcarter in charge
of rigid vehicle 4.5 to
13.9 tonnes GVM or
GCM
Grade 4 344.50 49.20 48.00 441.70
Breadcarter in charge
of rigid vehicle over
13.9 tonnes GVM or
GCM up to 13 tonnes
capacity
Grade 5 351.10 50.20 48.00 449.30
Breadcarter in charge of
rigid vehicle and
trailer up to 22.4 tonnes
GCM over 10 and up
to 15 tonnes capacity

(B) Delete subclause (3) and insert in lieu thereof the fol-
lowing—

(3) LEADING HANDS—

A leading hand appointed as such by the employer and placed
in charge of—

(a) Not less than three and not more than ten other work-
ers shall be paid $19.26 per week extra.

(b) More than ten and not more than twenty other work-
ers shall be paid $28.74 per week extra.

(c) More than twenty other workers shall be paid $36.42
per week extra.
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(C) Delete subclause (6) and insert in lieu thereof the fol-
lowing—

(6) COLLECTION OF MONIES—

Breadcarters who are required in any week to collect
monies and account for them as part of their duties
are to be paid $5.11 per week in addition to the rates
before-mentioned.

3. Clause 6A.—Supplementary Payment And Safety Net
Adjustment: Delete subclause (1) and insert in lieu thereof the
following—

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.

This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.

Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.

Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

BREADCARTERS (METROPOLITAN) AWARD.
No. 35 of 1963.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

Bakers Industry Employees Association of Western
Australia

No. 1267 of 1998.

Breadcarters (Metropolitan) Award

No. 35 of 1963.

CHIEF COMMISSIONER W.S. COLEMAN.

3 November 1998.

Order.
HAVING heard Mr G. Ferguson on behalf of the Applicant
and Mr J. Uphill on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Breadcarters (Metropolitan) Award be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 3rd day of
November, 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—
1B.—MINIMUM ADULT AWARD WAGE

(1) No adult employee shall be paid less than the Mini-
mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.4322

(8) Minimum Adult Award Wage

The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 6.—Wages:

(a) Delete subclause (1) and insert in lieu thereof the
following—

(1) The following shall be the total minimum rates
of wages payable to employees covered by this
award.

Base Rate Supple- Safety Net Total
mentary Adjus Weekly Wage
Payment  tment

$ $ $ $

Grade 1
Loader
Yardperson 314.30 44.90 48.00 407.20
Grade 2
Breadcarter in charge
of rigid vehicle up to
4.5 tonnes Gross Vehicle
Mass (GVM) or Gross
Combination Mass (GCM)
Loader in charge of auto-
matic slicing and wrapping
machine
Breadcarter 327.70 46.80 4800 422.50
Grade 3
Breadcarter in charge
of rigid vehicle 4.5 to
13.9 tonnes GVM or
GCM 334.40 47.80 48.00 430.20
Grade 4
Breadcarter in charge
of rigid vehicle over
13.9 tonnes GVM or
GCM up to 13 tonnes
capacity 344.50 49.20 34.00 441.70
Grade 5
Breadcarter in charge
of rigid vehicle and trailer
up to 22.4 tonnes GCM
over 10 and up to
15 tonnes capacity 351.10 50.20 48.00 449.30
Grade 6
Breadcarter in charge
of articulated vehicle 3
or more axles over 22.4
tonnes GCM over
22 and up to 39 tonnes
capacity 357.90 51.10 48.00 457.00

Leading Hands

A leading hand appointed as such by the employer
and placed in charge of—

(a) Not less than three and not more than
ten other workers shall be paid $19.26
per week extra.

(b) More than ten and not more than twenty
other workers shall be paid $28.74 per
week extra.

(c) More than twenty other workers shall
be paid $36.42 per week extra.

(b) Delete subclause (4) and insert in lieu thereof
the following—

(4) Breadcarters who are required in any week to collect
monies and account for them as part of their duties
are to be paid $5.11 per week in addition to the rates
before mentioned.

3. Clause 6A.—Supplementary Payment And Safety Net
Adjustment: Delete subclause (1) and insert in lieu thereof the
following—

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.

This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.

Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
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BUILDING AND ENGINEERING TRADES
(NICKEL MINING AND PROCESSING)

AWARD, 1968.
No. 20 of 1968.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Western Mining Corporation Limited and Others.

No. 1987 of 1997.

Building and Engineering Trades
(Nickel Mining and Processing) Award, 1968.

No. 20 of 1968.

COMMISSIONER S J KENNER.

12 October 1998.
Order.

HAVING heard Mr J Gifford as agent on behalf of the applicant
and Mr R Gifford as agent on behalf of the respondents and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Building and Engineering Trades (Nickel
Mining and Processing) Award, 1968 be varied in accord-
ance with the following schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the 18th day of August 1998.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

Schedule.
1. Clause 44.—Rates of Pay and Classification Definitions—

A Delete subclause (1)(a)(vi) of this Clause and insert
in lieu thereof the following—
(vi) Engineering Employees Grade 6 (EEG6)

Indentured tradespersons who possess the
same qualities as an EEG5, and are also capa-
ble of supervising a large work group.
Generally fulfils the duties as Assistant/Act-
ing Supervisor and are therefore by
appointment only.

Award Rate 1st, 2nd, 3rd Total
Wages & $10.00 Rate

Arbitrated Safety
Net Adjustment

$ $ $

EEG1 N/A
EEG2 324.80 34.00 358.80
EEG3 372.40 34.00 406.40
EEG4 389.40 34.00 423.40
EEG5 404.10 34.00 438.10
EEG6 426.90 34.00 460.90

The above new rates include allowance for the
withdrawal of the multi-skilled over award
payment. The above new rates for EEG4,
EEG5 and EEG6 also include allowance for
the withdrawal of the award leading hand rates
1, 2 and 3 respectively.

B Delete subclause (1)(b)(vi) of this Clause and insert
in lieu thereof the following—

(vi) Electrical Employee Grade 6 (EEG6)

An Electrical Employee Grade 5 who is capa-
ble of supervising a large work group.
Generally fulfils the duties as Assistant/Act-
ing Foreperson is therefore by appointment
only.

Award Rate 1st, 2nd, 3rd Total
Wages & $10.00 Rate

Arbitrated Safety
Net Adjustment

$ $ $
EEG1 N/A
EEG2 341.90 34.00 375.90
EEG3 372.40 34.00 406.40
EEG4 389.40 34.00 423.40
EEG5 404.80 34.00 438.80
EEG6 426.90 34.00 460.90

The above new rates include allowance for the
withdrawal of the multi-skilled over award
payment. The above new rates for EEG4,
EEG5 and EEG6 also include allowance for
the withdrawal of the award leading hand rates
1, 2 and 3 respectively.

C Delete subclause (1)(c)(vi) of this Clause and insert
in lieu thereof the following—
(vi) Building Employee Grade 6 (BEG6)

Indentured tradespersons who possess the
same qualities as a BEG5, and are also capa-
ble of supervising a large work group.
Generally fulfils the duties as assistant/acting
supervisor and is therefore by appointment
only.

Award Rate 1st, 2nd, 3rd Total
Wages & $10.00 Rate

Arbitrated Safety
Net Adjustment

$ $ $
BEG1 N/A
BEG2 N/A
BEG3 363.20 34.00 397.20
BEG4 376.70 34.00 410.70
BEG5 389.60 34.00 423.60
BEG6 413.80 34.00 447.80

The above new rates for BEG4, BEG5 and
BEG6 also include allowance for the with-
drawal of the award leading hand rates, 1, 2
and 3 respectively.

D Delete subclause (2)(a)(vi) of this Clause and insert
in lieu thereof the following—
(vi) Engineering Employee Grade 6 (EEG6)

Indentured tradespersons who possess the
same qualities as Grade 5 employees and are
capable of organising and supervising a large
work group. Generally fulfils the duties as
Assistant/Acting Supervisor.

Award Rate 1st, 2nd, 3rd Total
Wages & $10.00 Rate

Arbitrated Safety
Net Adjustment

$ $ $
EEG1 302.00 34.00 336.00
EEG2 327.60 34.00 361.60
EEG3 363.20 34.00 397.20
EEG4 377.10 34.00 411.10
EEG5 384.20 34.00 418.20
EEG6 390.40 34.00 424.40

The above new rates include allowance for the
withdrawal of the award leading hand rates 1,
2 and 3 respectively.

E Delete subclause (2)(b)(vi) of this Clause and insert
in lieu thereof the following—
(vi) Electrical Employee Grade 6 (EEG6)

A Grade 5 employee who is capable of super-
vising a large work group and generally fulfils
the duties as assistant/acting foreman.

Award Rate 1st, 2nd, 3rd Total
Wages & $10.00 Rate

Arbitrated Safety
Net Adjustment

$ $ $
EEG1 302.00 34.00 336.00
EEG2 327.60 34.00 361.60
EEG3 363.20 34.00 397.20
EEG4 391.70 34.00 425.70
EEG5 404.80 34.00 438.80
EEG6 411.00 34.00 445.00

The above new rates include allowance for the
withdrawal of the award leading hand rates.
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F Delete subclause (2)(c)(iv) of this Clause and insert
in lieu thereof the following—
(iv) Building Employee Grade 4 (BEG4)

Indentured tradespersons who continually
demonstrate superior knowledge and ability
and are capable of handling difficult problems
without immediate supervision, and have ob-
tained training in, and can practically apply
various skills as previously appropriate to other
specific trade areas.

Award Rate 1st, 2nd, 3rd Total
Wages & $10.00 Rate

Arbitrated Safety
Net Adjustment

$ $ $

BEG3 363.20 34.00 397.20
BEG4 376.70 34.00 410.70

The above new rate for BEG4 also include
allowance for the withdrawal of the award
leading hand rates 1, 2 and 3 respectively.

G Delete subclause (3) of this Clause and insert in lieu
thereof the following—

(3) The rates of pay in this award include the three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Case
Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case
Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be
offset to the extent of any wage increases pay-
able since 1 November 1991 pursuant to
enterprise agreements or consent awards or
award variations to give effect to enterprise
agreements, insofar as that wage increase or
part of it has not previously been used to off-
set an arbitrated safety net adjustment.
Increases made under the previous State Wage
Case Principles or under the current Statement
of Principles, excepting those resulting from
enterprise agreements, are not to be used to
offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after the 14th day of
November 1997.
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

CAN MANUFACTURING (PRODUCTION AND
MAINTENANCE—AMALGAMATED INDUSTRIES

PTY. LTD.) AWARD 1985.
No. A4 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Westcan (A Division of Amcor Ltd) and Others

(No. 1406 of 1998)
Can Manufacturing (Production and Maintenance—

Amalgamated Industries Pty. Ltd.) Award 1985.
No. A4 of 1985.

CHIEF COMMISSIONER W.S. COLEMAN.

15 October 1998.
Order.

HAVING heard Mr C. Young on behalf of the Applicant and
Mr M. Beros on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Can Manufacturing (Production and Main-
tenance—Amalgamated Industries Pty. Ltd.) Award 1985
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 23rd
day of September 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.
1. Clause 6.—Rates of Pay—

A. Delete paragraph (a) of subclause (4) of this clause
and insert in lieu thereof the following—

(a) Where the employer does not provide a
tradesperson or an apprentice with the tools
ordinarily required by that tradesperson or
apprentice in the performance of work as a
tradesperson or as an apprentice, the employer
shall pay a tool allowance of—

(i) $9.89 per week to such tradesperson;
or

(ii) in the case of an apprentice a percent-
age of $9.89, being the wage percentage
which is appropriate to the year of ap-
prenticeship pursuant to subclause (3)
hereof,

for the purpose of such tradesperson or ap-
prentice supplying and maintaining tools
ordinarily required in the performance of work
as a tradesperson or as an apprentice.

B. Delete subclauses (5) and (6) of this clause and in-
sert in lieu thereof the following—

(5) Electrician’s Licence Allowance—
An electrical tradesperson who holds, and in
the course of employment may be required to
use, a current “A” Grade or “B” Grade licence
issued pursuant to the relevant regulation in
force on the 28th day of February 1978 under
the Electricity Act 1945, shall be paid an al-
lowance of $14.18 per week.

(6) Laundry Allowance—
Employees shall receive a laundry allowance
of $8.38 per week as reimbursement of their
personal outlay for maintenance and cleaning
of work clothing issued by Westcan.
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CAN MANUFACTURING (PRODUCTION AND
MAINTENANCE—AMALGAMATED INDUSTRIES

PTY LTD) AWARD 1985.
No. A4 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Westcan (A Division of Amcor Ltd) and Another.

No. 1989 of 1997.

Can Manufacturing (Production and Maintenance—
Amalgamated Industries Pty Ltd) Award 1985.

No. A4 of 1985.

COMMISSIONER S J KENNER.

12 October 1998.

Order.
HAVING heard Mr J Gifford as agent on behalf of the appli-
cant and Mr M Beros as agent on behalf of the respondents
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Can Manufacturing (Production and Main-
tenance—Amalgamated Industries Pty Ltd) Award 1985
be varied in accordance with the following schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 18th

day of August 1998.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

Schedule.
1. Clause 6.—Rates of Pay: Delete subclause (2) of this

Clause and insert in lieu thereof the following—
(2) (a) Classification 1st, 2nd, 3rd

& $10.00
Rate Per Arbitrated Total Per Hourly

Week Safety Net Week Rate
Adjustment

$ $ $ $
Toolmaker 466.60 34.00 500.60 13.1736
Base Tradesperson (as
 defined) 447.50 34.00 481.50 12.6710
Intermediate Can Making
 Tradesperson (as defined) 466.50 34.00 500.50 13.1710
Special Class Can Making
 Tradesperson (as defined) 473.20 34.00 507.20 13.3473
Electrical Installer 447.50 34.00 481.50 12.6710
Electrical Fitter 447.50 34.00 481.50 12.6710
Electrician Special Class 473.20 34.00 507.20 13.3473
Electrical Tradesperson’s
 Assistant 367.80 34.00 401.80 10.5736
Operator Grade 1 (as
 defined) 420.00 34.00 454.00 11.9473
Operator Grade 2 (as
 defined) 400.30 34.00 434.30 11.4289
Operator Grade 3 (as
 defined) 370.60 34.00 404.60 10.6473

(b) The rates of pay in this award include the three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Case Decision, the December 1994
State Wage Decision and the March 1996 State Wage
Case Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset
to the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under the previous State Wage Case Princi-
ples or under the current Statement of Principles,

excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

CAN MANUFACTURING (PRODUCTION AND
MAINTENANCE—AMALGAMATED INDUSTRIES

PTY. LTD.) AWARD 1985.
No. A4 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Westcan (A Division of Amcor Ltd) and Others.

No. 1419 of 1998.

Can Manufacturing (Production and Maintenance—
Amalgamated Industries Pty. Ltd.) Award 1985.

No. A4 of 1985.

CHIEF COMMISSIONER W.S. COLEMAN.

15 October 1998.

Order.
HAVING heard Mr W. Game on behalf of the Applicant and
Mr M. Beros on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Can Manufacturing (Production and Main-
tenance—Amalgamated Industries Pty. Ltd.) Award 1985
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 17th

day of September 1998.
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

Schedule.
1. Clause 6.—Rates of Pay—

A. Delete paragraph (a) of subclause (2) of this clause
and insert in lieu thereof the following—

(2) (a) Classification Arbitrated
Rate Per Safety Net Total Per Hourly

Week Adjustment Week Rate
$ $ $ $

Toolmaker 466.60 48.00 514.60 13.5421
Base Tradesperson (as
 defined) 447.50 48.00 495.50 13.0394
Intermediate Can Making
 Tradesperson (as defined) 466.50 48.00 514.50 13.5394
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Classification Arbitrated
Rate Per Safety Net Total Per Hourly

Week Adjustment Week Rate
$ $ $ $

Special Class Can Making
 Tradesperson (as defined) 473.20 48.00 521.20 13.7157
Electrical Installer 447.50 48.00 495.50 13.0394
Electrical Fitter 447.50 48.00 495.50 13.0394
Electrician Special Class 473.20 48.00 521.20 13.7157
Electrical Tradesperson’s
 Assistant 367.80 48.00 415.80 10.9421
Operator Grade 1 (as
 defined) 420.00 48.00 468.00 12.3157
Operator Grade 2 (as
 defined) 400.30 48.00 448.30 11.7973
Operator Grade 3 (as
 defined) 370.60 48.00 418.60 11.0157

B. At the end of paragraph (b) of subclause (2) of this
clause insert the following—
The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award, which are above the rates prescribed
in the award. Such above award payments include
wages payable pursuant to enterprise agreements,
consent awards or award variations to give effect to
enterprise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.

CATERING EMPLOYEES AND TEA ATTENDANTS
(GOVERNMENT) AWARD 1982

No. A 34 of 1981.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Federated Liquor and Allied Industries Employees Union of
Australia, Western Australian Branch, Union of Workers

and

The Minister for Primary Industry and Others.

No. 1208 of 1998.

Catering Employees and Tea Attendants (Government)
Award 1982.

No. A 34 of 1981.

CHIEF COMMISSIONER W.S. COLEMAN.

5 November 1998.

Order.
HAVING heard Mr E. Fry on behalf of the Applicant and Mr
R. Briant on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Catering Employees and Tea Attendants
(Government) Award 1982 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 23rd day of October 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B. – Minimum Adult Award Wage: Delete this

clause and insert in lieu thereof the following—
1B.—Minimum Adult Award Wage

Notwithstanding the terms of this award no adult em-
ployee shall be paid less than the Minimum Adult Wage
unless otherwise provided in this clause.
(1) The Minimum Adult Wage for a full-time adult em-

ployee is $373.40 per week.
(2) Unless otherwise provided in this clause, adults em-

ployed as casual or part-time employees shall not be
paid less than “pro rata” the Minimum Adult Wage
according to the hours worked.

(3) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rate provision to the Minimum Adult Wage.

(4) The Minimum Adult Wage shall no apply to appren-
tices, employees engaged on traineeships or to other
categories of employees who by prescription are paid
less than the Minimum Adult Wage.

(5) Subject to this clause the Minimum Adult Wage
shall—

(a) apply to all work in ordinary hours.
(b) apply to calculation of overtime and all other

penalty rates, superannuation, payments dur-
ing sick leave, long service leave and annual
leave and for all other purposes of this award.

(6) (a) An apprentice, twenty one years of age or over,
shall not be paid less than the minimum weekly
rate of pay for an employee 21 years of age or
more as prescribed by the Minimum Weekly
Pay Order made pursuant to the Minimum
Conditions of Employment Act, 1993, as his
ordinary rate of pay in respect of the ordinary
hours of work prescribed by this award.

(b) Where the said rate of pay is applicable the
same rate shall be payable on holidays, during
annual leave, sick leave, long service leave and
any other leave prescribed by this award.

(c) Notwithstanding the foregoing, where in this
award an additional rate is prescribed for any
work as a percentage, fraction or multiple of
the ordinary rate of pay, it shall be calculated
in which the employee is employed.

(7) The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 9.—Additional Rates for Ordinary Hours: Delete
subclauses (1) and (2) of this clause and insert in lieu thereof
the following—

(1) A full-time or part-time employee who is required to
work any ordinary hours between 7.00pm and 7.00am
Monday to Friday, inclusive, shall be paid, in addi-
tion to the appropriate wage set out in Clause
22.—Wages, an additional payment equivalent to
15% of the wages paid for the time so worked with a
minimum payment of $2.22 per day.

(2) An employee who is required to work any of his or-
dinary hours on any day in more than one period of
employ and other than for meal breaks as prescribed
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by Clause 13.—Meal Breaks of this award, shall be
paid an allowance of $1.89 per day, for such broken
work period worked.

3. Clause 14.—Meal Money: Delete this clause and insert
in lieu thereof the following—

14.—MEAL MONEY
When an employee is required to work overtime for

more than one hour on any day, he or she will either be
supplied with a substantial meal by the employer or be
paid $7.20 meal money.

4. Clause 22.—Wages: Delete this clause and insert in lieu
thereof the following—

22.—WAGES
It is a term of this Award that the Union undertakes for

the duration of the Principles determined by the Com-
mission in Court Session in Matter No. 1940 of 1989 not
to pursue any extra claim, award or overaward except
where consistent with the State Wage Principles.

The following shall be the minimum rates of wage pay-
able to employees covered by this award—

(1) (a) Classifications—
Base Rate Arbitrated Total Award
(per week) Safety Net    Rate

Adjustments  (per week)
(per week)

$ $ $

(1) Chef 351.20 48.00 399.20
(2) Qualified Cook 325.40 48.00 373.40
(3) Cook Employed

Alone 307.90 48.00 355.90
(4) Other Cooks 304.60 48.00 352.60
(5) Bar Attendant 307.40 48.00 355.40
(6) Waiter/Waitress 300.20 48.00 348.20
(7) Steward/

Stewardess 300.20 48.00 348.20
(8) Cashier 307.40 48.00 355.40
(9) Counterhand 300.20 48.00 348.20
(10)Tea Attendant 297.20 48.00 345.20
(11)Kitchenhand 297.20 48.00 345.20
(12)General Hand 297.20 48.00 345.20

(b) Arbitrated Safety Net Adjustments
(i) The rates of pay in this award include

three arbitrated safety net adjustments
totalling $24.00 per week available
under the Arbitrated Safety Net Adjust-
ment Principle pursuant to the
December 1993 State Wage Decision
and the December 1994 State Wage
Decision. The first, second and third
$8.00 per week arbitrated safety net
adjustments may be offset to the ex-
tent of any wage increase payable since
1 November 1991 pursuant to enter-
prise agreements or consent awards or
award variations to give effect to en-
terprise agreements, insofar as that
wage increase or part of it has not pre-
viously been used to offset an arbitrated
safety net adjustment. Increases made
under previous State Wage Case Prin-
ciples or under the current Statement
of Principles, excepting those resulting
from enterprise agreement, are not to
be used to offset arbitrated safety net
adjustments.
Furthermore the rates of pay in this
award include the $10.00 per week ar-
bitrated safety net adjustment payable
from the beginning of the first pay pe-
riod on or after 14th day of November
1997
This arbitrated safety net adjustment
shall be offset against any equivalent
amount in rates of pay received by

employees since 1 November 1991
whose wages and conditions are regu-
lated by this award and which are above
the wage rates prescribed in it, provided
that the above award payments include
wages payable under an enterprise
agreement in which absorption is not
contrary to the terms of the enterprise
agreement.
Increases made under State Wage Case
Principles prior to November 1997,
except those resulting from enterprise
agreements, are not to be used to offset
this arbitrated safety net adjustment of
$10.00 per week.

(ii) The rates of pay in this award include
the minimum weekly wage for adult
employees payable under the June 1998
State Wage Case Decision. Any in-
crease arising from the insertion of the
adult minimum wage will be offset
against any equivalent amount in rates
of pay received by employees whose
wages and conditions of employment
are regulated by this award which are
above the wage rates prescribed in the
award. Such above award payments
include wages payable pursuant to en-
terprise agreements, consent awards or
award variations to give effect to en-
terprise agreements and over award
arrangements. Absorption which is
contrary to the terms of an agreement
is not required.
Increases under previous State Wage
Case Principles or under the current
Statement of Principles, excepting
those resulting from enterprise agree-
ments, are not to be used to offset the
adult minimum wage.

(2) In addition to the above wage rates service pay will
be paid for each year of service at the following rates
per week—

$
Year 1 56.70
Year 2 61.90
Year 3 and thereafter 66.50

(3) Leading Hands—
An employee (other than a Chef) who is appointed
and placed in charge of other employees by the em-
ployer shall be paid the following rates in addition
to his or her normal wage per week—

$
(a) If placed in charge of less

than six employees 9.50
(b) If placed in charge of six

to ten employees 12.70
(c) If placed in charge of 11

to 20 employees 14.60
(d) If placed in charge of

more than 20 employees 24.40
5. Clause 25. – Bar Work: Delete this clause and insert in

lieu thereof the following—
25.—BAR WORK

Any employee other than a Bar Attendant, who in addi-
tion to their normal duties is required to dispense liquor
from a bar, shall be paid a flat rate of 74 cents per day in
addition to the rate prescribed for such normal duties.

6. Clause 27.—Uniforms and Laundering: Delete this clause
and insert in lieu thereof the following—

27.—UNIFORMS AND LAUNDERING
Where uniforms are required to be worn by the employer

they shall be supplied and laundered by the employer and re-
main the property of the employer, provided that in lieu of the
employer laundering same, the employee shall be paid $2.50
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per week for such laundering. Provided further that any em-
ployee employed as a Cook shall be paid $3.70 per week for
laundering.

7. Clause 28.—Protective Clothing: Delete subclause (1)
from this clause and insert in lieu thereof the following—

(1) Employees who are required to wash dishes, or oth-
erwise handle detergents, acids, soaps or any injurious
substances, shall be supplied with rubber gloves free
of charge by the employer, or be paid an allowance
of $1.20 per week in lieu.

8. Clause 29.—Employee’s Equipment: Delete this clause
and insert in lieu thereof the following—

29.—EMPLOYEE’S EQUIPMENT
All knives, choppers, tools, brushes, towels and other

utensils, implements and material which may be required
to be used by the employee for the purpose of carrying
out their duties, shall be supplied by the employer free of
charge.

Provided that where an employee is required by the em-
ployer to use his own knives he shall be paid an allowance
of $6.90 per week.

DAIRY FACTORY WORKERS AWARD 1982.
No. 15 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Brownes Dairy Pty Ltd and Others.

No. 1075 of 1998.

Dairy Factory Workers Award 1982.
No. 15 of 1982.

CHIEF COMMISSIONER W.S. COLEMAN.

16 October 1998.
Order.

HAVING heard Ms S. Jackson on behalf of the Applicant and
Mr J. Uphill and Ms N. Embleton and Ms Marchese on behalf
of the Respondents and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the Dairy Factory Workers Award 1982 be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 9th day of
October, 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—

1B—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.

(b) apply to the calculation of overtime and all
other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage

The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 6—Special Rates: Delete this clause and replace
with the following—

6—SPECIAL RATES.

(1) An employee required to enter and clean any enclosed
vat or tank shall be paid 40 cents per clean.

(2) An employee required to clean out a “powder box”
or “spray drier” shall be paid $1.05 per clean.

(3) An employee shall receive 50 cents for every hour
of which he/she spends 20 minutes or more in a
cold chamber in which the temperature is less than
0oC.

(4) An employee shall receive 15 cents for every hour
he/she spends in a cold chamber in which the tem-
perature is between 4oC and 0oC inclusive.

3. Clause 8—Leading Hands: Delete this existing clause and
insert the following—

8—LEADING HANDS.

In addition to the rates prescribed in Clause 29.—Wages,
of this award a leading hand shall be paid—

Per Week
 $

(1) if placed in charge of not less
than three and not more than ten
other employees 18.55

(2) if placed in charge of more than
ten and not more than 20 other
employees 28.60
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Per Week
 $

(3) if placed in charge of more than
20 other employees 36.60

6. Clause 29.—Wages: Delete subclause (1) of this clause
and insert the following in lieu thereof—

(1) The minimum weekly rate of wage payable to em-
ployees covered by this award shall be as expressed
hereunder as a base rate, supplementary payment and
arbitrated safety net adjustments—

Base Supple- Arbit- Mini-
Rate mentary rated mum

Pay- Safety Rate
ment Adjust-

ments
  $     $     $      $

(a) Dairy Production Worker—Grade I
A new employee with less
than three months of employment
in the industry who performs
routine duties under supervision 284.70 40.70 48.00 373.40

(b) Dairy Production Worker—Grade II
Shall mean an employee
classified as such
engaged on work in connection
with or incidental to the
production and distribution
operations of the employer
and who is able to perform
duties under supervision
beyond the skills of a
Grade I employee and who,
may be required to
regularly carry out a range
of the specific duties
listed hereunder for
which they have been
suitably trained—

Special Duties—Grade II
(i) Recrater/Decrater
(ii) Cool Room Hand
(iii) Wheeler
(iv) Yard Person
(v) Auto Cutting

(Cheese Section)
(vi) Spotter
(vii) Hand Packer
(viii) Machine Feeder
(ix) Hand Conveyor Loader
(x) Box Maker
(xi) Powdered Milk Bagger
(xii) Cleaner (General) 314.00 44.80 48.00 406.80

(c) Dairy Production Worker—Grade III
Shall mean an employee
classified as such
who is engaged on work in
connection with or incidental
to the production and
distribution operations of
the employer and who is
able to perform duties
with routine supervision,
beyond the skills of a
Grade II employee and who,
may, be required
to regularly carry out
a range of the
specific duties listed
hereunder for which they
have been suitably trained—

Special Duties—Grade III
(i) Mobile Electric

Milk Crate Lifter
(ii) Cheese Room Hand

(Machine Operator)
(iii) Mill Attendant

(Casein/Cheese Manuf. Plants)
(iv) Separator Operator
(v) Freezer Room Hand
(vi) Laboratory Assistant
(vii) Bulk Bag Operator

(Milk Section)
(viii) Separator Operator

(Cheese)
(ix) Pickers
(x) Despatch Hands
(xi) Cleaning/Machine

 Operator
(xii) Milk Receiver and

 Sampler 321.20 45.90 48.00 415.10

Base Supple- Arbit- Mini-
Rate mentary rated mum

Pay- Safety Rate
ment Adjust-

ments
  $     $     $      $

(d) Dairy Production Worker—Grade IV
Shall mean an employee
classified as such
who is engaged on work in
connection with or incidental
to the production and
distribution operations of
the employer and who is able
to carry out duties beyond the
skills of a Grade III employee
and who, may be required to
regularly carry out a range
of the specific duties
listed hereunder for which
they have been suitably
trained—

Special Duties—Grade IV
(i) Pasteuriser (HTST)
(ii) Separator and/or

 Mix Maker
(iii) Machine Operator (Cup)
(iv) Tester and Grader
(v) Cream Grader (Single)
(vi) Cream Tester (Single)
(vii) Assist. Cheese-maker
(viii) Pasteuriser Operator (Cheese)
(ix) Butter Cutter (in charge of machine)
(x) Vacreator Operator
(xi) Tester and Grader

 (Casein—Certificated)
(xii) Casein Maker
(xiii) Continuous Evaporator

 (Dryer Operator)
(xiv) Machine Operator (Single)
(xv) Blow Moulder Operator
(xvi) Reverse Osmosis and/

 or Ultra Filtration Operator
(xvii) Blender/Mix Maker
(xviii) Butter Maker
(xix) Despatch (Multiple Function)
(xx) Boiler Attendant 328.60 46.90 48.00 423.50

(e) Dairy Production Worker—Grade V
Shall mean an employee
classified as such
who is engaged on work in
connection with or incidental
to the production and
distribution operations of the
employer and who is able to
perform duties beyond the skills
of a Grade IV employee and who,
may be required to regularly
carry out a range of the
specific duties listed
hereunder for which they
have been suitably trained—

Special Duties—Grade V
(i) Technical Assistant (Unqualified)
(ii) Butter Maker with Certificate
(iii) Machine Operator (Multiple)
(iv) Auto Form – Fill Aspectic Machine
(v) Blow Moulder

 Operator (Advanced)
(vi) Stores (Advanced)
(vii) Process Controller

 (UHT, Ultra Clean,
 Pasteuriser) 343.20 49.00 48.00 440.20

(f) Dairy Production Worker—Grade VI
Shall mean an employee classified as such
who is engaged on work in
connection with or incidental
to the production and
distribution operations of the
employer and who is able to
perform duties, beyond the skills
of a Grade V employee, and
who, may be required to
regularly carry out
at least one of the specific
duties listed hereunder for
which they have been suitably
trained—
Special Duties—Grade VI

(i) Technical Assistant (Qualified)
(ii) Cheese Maker (Qualified—

 up to 2 varieties)
(iii) Process Controller

(Advanced) Automated
Batchmaking and
Computerised Plant 350.40 50.10 48.00 448.50
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Base Supple- Arbit- Mini-
Rate mentary rated mum

Pay- Safety Rate
ment Adjust-

ments
  $     $     $      $

(g) Dairy Production Worker—Grade VII
Shall mean an employee
who is classified as such
who is engaged on work in
connection with or incidental
to the production and
distribution operations of
the employer and who is able
to perform duties beyond the
skills required of a Dairy
Production Worker—Grade VI
and who, may be required
to regularly carry out at least
one of the specific duties
listed hereunder for which
they have been suitably
trained—
Special Duties—Grade VII

(i) Laboratory Technician
(ii) Cheese Maker (Advanced

more than 2 varieties) 365.20 52.00 48.00 465.20

(h) (i) The rates of pay in this award include three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision
and the March 1996 State Wage Decision. The
first, second and third $8.00 per week arbi-
trated safety net adjustments may be offset to
the extent of any wage increase payable since
1 November 1991 pursuant to enterprise agree-
ments or consent awards or award variations
to give effect to enterprise agreements, inso-
far as that wage increase or part of it has not
previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreement, are
not to be used to offset arbitrated safety net
adjustments.

(ii) Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after 14th day of No-
vember 1997.

This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.

Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

(iii) The rates of pay in this award include the ar-
bitrated safety net adjustment payable under
the June 1998 State Wage Case Decision. This
arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay
received by employees whose wages and con-
ditions of employment are regulated by this
award which are above the wage rates pre-
scribed in the award. Such above award
payments include wages payable pursuant to
enterprise agreements, consent awards or
award variations to give effect to enterprise
agreements and over award arrangements. Ab-
sorption which is contrary to the terms of an
agreement is not required.

Increases made under previous State Wage
Case Principles or under the current Statement
of Principles, excepting those resulting from
enterprise agreements are not to be used to
offset arbitrated safety net adjustments.

‘ (iv) The supplementary payment set out in the
clause is to be paid in addition to the base rate
prescribed by this clause, and the total rate
prescribed by this clause is the award rate of
pay prescribed by this clause for the respec-
tive classification.

(v) The supplementary payment set out in this
clause represents payment in lieu of equiva-
lent overaward payments.
“Overaward payment” is defined as the amount
(whether it be termed “overaward payment”,
“attendance bonus” or any term whatsoever),
which an employee would receive in excess
of the “award wage”. Provided that such pay-
ment shall exclude overtime, shift allowance,
penalty rates, disability allowances, fares and
travelling time allowances and any other an-
cillary payments of a like nature prescribed
by the award.

EGG PROCESSING AWARD 1978.
No. R 42 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia Union of
Workers

and

Western Australian Egg Marketing Board.

No. 1386 of 1998.

Egg Processing Award 1978.
No. R 42 of 1978.

CHIEF COMMISSIONER W.S. COLEMAN.

29 October 1998.

Order.
HAVING heard Mr T. Pope on behalf of the Applicant and Mr
R. Briant on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Egg Processing Award 1978 be varied in ac-
cordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 23rd day of Octo-
ber 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage—
A. Delete subclause (2) and (3) and insert in lieu thereof the

following—
(2) The Minimum Adult Award Wage for full time adult

employees is $373.40 per week payable from the be-
ginning of the first pay period commencing on or
after 23rd October 1998.
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(3) The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

B. Delete subclause (5) and insert in lieu thereof the follow-
ing—

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

2. Clause 14.—Wages: Delete subclause (1) and insert in
lieu thereof the following—

(1) Adult Employees

The following rates shall apply from the first pay
period on or after 14 November 1997.

Base Arbitrated Total
Rate Safety Net Rate

Adjustments
$ $ $

Machine Operator 363.67 48.00 411.67
Quality Controller 362.44 48.00 410.44
Freezer Room Attendant 355.47 48.00 403.47
Candler and/or oiler 353.01 48.00 401.01
Bench Hand 338.46 48.00 386.46
Trainee Candler and/or oiler 338.05 48.00 386.05
Packer and/or Cracker 338.05 48.00 386.05
Floor Hand 330.26 48.00 378.26

The rates of pay in this award include the arbitrated
adjustment payable under the June 1998 State Wage
Decision. This arbitrated safety net adjustment may
be offset against any equivalent amount in rates of
pay received by employees whose wages and condi-
tions of employment are regulated by this Award
which are above the wage rates prescribed in the
Award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards, or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net ad-
justments.

ELECTRICAL, ENGINEERING AND BUILDING
TRADES (WEST AUSTRALIAN NEWSPAPERS

LIMITED) AWARD, 1988.
No. A 17 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Western Australian Newspapers Limited and Others.

No. 1990 of 1997.

Electrical, Engineering and Building Trades (West
Australian Newspapers Limited) Award, 1988.

No. A 17 of 1985.

COMMISSIONER S J KENNER.

12 October 1998.

Order.
HAVING heard Mr J Gifford as agent on behalf of the appli-
cant and Mr R Joyce as agent on behalf of the respondents and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Electrical, Engineering and Building Trades
(West Australian Newspapers Limited) Award, 1988 be
varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 18th day of
August 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. First Schedule—Wages: Delete subclause (1) of this

Schedule and insert in lieu thereof the following—
(1) (a) Classification 1st, 2nd, 3rd

Supple- Addi- & $10.00
Base mentary tional Arbitrated Total
Rate Payment Payment Safety Net Rate

Adjustment
$ $ $ $ $

C6 Industrial Electronic
Tradesperson (with 2
or more years experience) 456.50 65.00 48.60 34.00 604.10

C6 Industrial Electronic
Tradesperson (with less
than 2 years experience) 456.50 65.00 30.30 34.00 585.80

C8 Electrical, Engineering
and Building Tradesperson
—Carpenter—
Tradesperson—Special
Class 401.70 57.20 81.60 34.00 574.50

C10 Electrical, Engineering
Tradesperson and
Building Tradesperson—
Multi-skilled Carpenter
(more than 2 years
experience with the
employer) 365.20 52.00 99.10 34.00 550.30

C10 Electrical, Engineering
and Building Tradesperson
(with less than 2 years
continuous experience
with the employer) 365.20 52.00 82.60 34.00 533.80

C12 Tool Storeperson 319.20 45.40 40.30 34.00 438.90
C12/13 Trades Assistant 306.80 42.60 55.50 34.00 438.90

(b) The rates of pay in this award include the three arbi-
trated safety net adjustment totalling $24.00 per week
available under the Arbitrated Safety Net Adjustment
Principle pursuant to either the December 1993 State
Wage Case Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustment may be offset to the
extent of any wage increases payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.4332

arbitrated safety net adjustment. Increases made un-
der the previous State Wage Case Principles, or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

ELECTRICAL TRADES (SECURITY ALARMS
INDUSTRY) AWARD, 1980.

No. R27 of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Wormald Security Controls and Others.

No. 1402 of 1998.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Wormald Security Controls and Others.

No. 1405 of 1998.

Electrical Trades (Security Alarms Industry) Award, 1980.
No. R27 of 1979.

CHIEF COMMISSIONER W.S. COLEMAN.

29 October 1998.

Order.
HAVING heard Mr C. Young on behalf of the Applicant and
Ms A. Young on behalf of the Respondent and Ms V. Paul on
behalf of the Electrical Contractors Association of W.A. and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Electrical Trades (Security Alarms Industry)
Award, 1980 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 10th day of September 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Adult Minimum Award Wage: Delete this

clause and insert in lieu thereof the following—
1B.—MINIMUM WAGE

(1) No adult employee shall be paid less than the Mini-
mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week payable from the be-
ginning of the first pay period commencing on or
after the 10th day of September 1998.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the arbitrated safety net adjustment
of $14.00, $12.00 or $10.00 per week as the case
may be, from Matter No. 757 of 1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) (a) The rates of pay in this award include the mini-
mum weekly wage for adult employees
payable under the June 1998 State Wage Case
Decision. Any increase arising from the inser-
tion of the adult minimum wage will be offset
against any equivalent amount in rates of pay
received by employees whose wages and con-
ditions of employment are regulated by this
award which are above the wage rates pre-
scribed in the award. Such above award
payments include wages payable pursuant to
enterprise agreements, consent awards or
award variations to give effect to enterprise
agreements and over award arrangements.
Absorption which is contrary to the terms of
an agreement is not required.

(b) Increases under previous State Wage Case
Principles or under the current Statement of
Principles, excepting those resulting from en-
terprise agreements, are not to be used to offset
the adult minimum wage.

2. Clause 2.—Arrangement—
A. Delete Number and Title as follows—

2A. State Wage Case Principles.—June 1991
B. Clause 27.—Supplementary Payments: Delete this title

and number and insert in lieu thereof the following
27. Deleted

C. Clause 30.—Junior Employees—Special Orders: Delete
this title and number and insert in lieu thereof the following—

30. Deleted
3. Clause 2A.—State Wage Case Principles—June 1991: De-

lete this clause.
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4. Clause 15.—Special Rates and Provisions—
A. Delete subclauses (1) to (4) inclusively and insert in lieu

thereof the following—
(1) Height Money: An employee shall be paid an allow-

ance of $1.71 for each day on which he/she works at
a height of 15.5 metres or more above the nearest
horizontal plane but this provision does not apply to
linespersons nor to riggers and splicers on ships or
buildings.

(2) Dirt Money: An employee shall be paid an allow-
ance of 36 cents per hour when engaged on work of
an unusually dirty nature where clothes are neces-
sarily unduly soiled or damaged or boots are unduly
damaged by the nature of the work done.

(3) Confined Space: An employee shall be paid an al-
lowance of 43 cents per hour when, because of the
dimensions of the compartment or space in which
he/she is working, he/she is required to work in a
stooped or otherwise cramped position or without
proper ventilation.

(4) Hot Work: An employee shall be paid an allowance
of 36 cents per hour when he/she works in the shade
in any place where the temperature is raised by arti-
ficial means to between 46.1 and 54.4 degrees celsius.

B. Delete subclause (6) and insert in lieu thereof the follow-
ing—

(6) Percussion Tools: An employee shall be paid an al-
lowance of 21 cents per hour when working a
pneumatic rivetter of the percussion type and other
pneumatic tools of the percussion type.

C. Delete subclauses (13) and (14) inclusively and insert in
lieu thereof the following—

(13) An employee, holding a Third Year First Aid Medal-
lion of the St. John Ambulance Association or a “C”
Standard Senior First Aid Certificate of the Austral-
ian Red Cross Society, appointed by the employer to
perform first aid duties shall be paid $6.99 per week
in addition to his/her ordinary rate.

(14) A Serviceperson—Special Class, a Serviceperson or
an Installer who holds, and in the course of his/her
employment may be required to use, a current “A”
Grade or “B” Grade Licence issued pursuant to the
relevant regulation in force on the 28th day of Feb-
ruary, 1978 under the Electricity Act 1945 shall be
paid an allowance of $14.41 per week.

5. Clause 27.—Supplementary Payments: Delete this clause
and subclause (1) of this clause and insert in lieu thereof the
following—

27.—DELETED
5. Clause 28.—Wages: Delete subclauses (1), (3) to (5) in-

clusively of this clause and insert in lieu thereof the following—
(1) (a) The ordinary weekly rate of wage payable to

adult employees covered by this award shall
be as follows—

Classification On Supplementary Arbitrated Total
Engagement Payment Safety Net Payment

$ Per Week Adjustment Per Week
Group A Serviceperson
(Special Class) 386.60 51.90 48.00 486.50
Group B Serviceperson 362.80 49.40 48.00 460.20
Group C Installer 362.80 49.40 48.00 460.20
Group D Trades Assistant 310.20 39.30 48.00 397.50

Classification After
12 months Supplementary Arbitrated Total
experience Payment Safety Net Payment
with the Per Week Adjustment Per Week

employer
$

Group A Serviceperson
(Special Class) 407.30 51.90 48.00 507.20
Group B Serviceperson 384.20 49.40 48.00 481.60
Group C Installer 384.20 49.40 48.00 481.60
Group D Trades Assistant 310.20 39.30 48.00 397.50

(b) The rates of pay in this award include four
arbitrated safety net adjustments totalling
$34.00 the last payable from the beginning of
the first pay period on or after the 14th day of
November 1997. These arbitrated safety net
adjustments shall be absorbed into any
overaward payments.

Furthermore the rates of pay in this award in-
clude the arbitrated safety net adjustments of
the following amounts—

(i) $14.00 per week increase in award rates
up to an including $550.00 per week.

(ii) $12.00 per week increase in award rates
about $550.00 per week and up to an
including $700.00 per week; and

(iii) $10.00 per week increase in award rates
above $700.00 per week.

These arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to June 1998, except those resulting
from enterprise agreements, are not to be used
to offset this arbitrated safety net adjustment
of $14.00, $12.00 or 10.00 per week as the
case may be.

(3) (a) Where an employer does not provide a
tradesperson with the tools ordinarily required
by that tradesperson in the performance of his/
her work as a tradesperson the employer shall
pay a tool allowance of $10.04 per week to
such tradesperson for the purpose of such
tradesperson supplying and maintaining tools
ordinarily required in the performance of his/
her work as a tradesperson.

(b) Any tool allowance paid pursuant to paragraph
(a) of this subclause shall be included in, and
form part of, the ordinary weekly wage pre-
scribed in this clause.

(c) An employer shall provide for the use of
tradesmen all necessary power tools, special
purpose tools and precision measuring instru-
ments.

(d) A tradesman shall replace or pay for any tools
supplied by his employer if lost through his
negligence.

(4) (a) In addition to the appropriate rates of pay pre-
scribed in this clause an employee shall be
paid—

(i) $32.10 per week if he/she is engaged
on the construction of a large indus-
trial undertaking or any large civil
engineering project.

(ii) $29.04 per week if he/she is engaged
in a multi-storeyed building but only
until the exterior walls have been
erected and the windows completed
and a lift made available to carry the
employee between the ground floor and
the floor upon which he/she is required
to work. A multi-storeyed building is a
building which, when completed, will
consist of at least five storeys.

(iii) $16.70 per week if he/she is engaged
otherwise on construction work falling
within the definition of construction
work in Clause 5.—Definitions of this
award.

(b) Any dispute as to which of the aforesaid al-
lowances apply to particular work shall be
determined by the Board of Reference.

(c) An allowance paid under this subclause in-
cludes any allowance otherwise payable under
Clause 15.—Special Rates and Provisions of
this award except the allowance for work at
heights, the first aid allowance and the licence
allowance.
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Leading Hand: In addition to the appropriate total
wage prescribed in subclause (1) of this clause, a
leading hand shall be paid—

(a) If placed in charge of not less
than three and not more than
ten other employees $18.12

(b) If place in charge of more than
ten and not more than 20 other
employees $27.73

(c) If placed in charge of more than
20 other employees $35.70

6. Clause 30.—Junior Employees—Special Order: Delete
this clause and insert in lieu thereof the following—

30.—DELETED

ENGINEERING AND ENGINE DRIVERS’ (NICKEL
SMELTING) AWARD, 1973.

No. 4 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Western Mining Corporation Limited and Others.

No. 1983 of 1997.

Engineering and Engine Drivers’
(Nickel Smelting) Award, 1973.

No. 4 of 1973.

COMMISSIONER S J KENNER.

12 October 1998.

Order.
HAVING heard Mr J Gifford as agent on behalf of the appli-
cant and Mr R Gifford as agent on behalf of the respondents
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Engineering and Engine Drivers’ (Nickel
Smelting) Award, 1973 be varied in accordance with the
following schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after the 18th day of August 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 26.—Rates of Pay and Classification Definitions:

Delete subclause (4) of this Clause and insert in lieu thereof
the following—
 (4) (a) The minimum rates of wages payable to employees

covered by this award shall be as follows—
Engineering Employee Group—

Minimum 1st, 2nd, 3rd

Wage Classification Training Rate & $10.00 Total Rate
Group Title Requirements Per Week  Arbitrated Per Week

 Safety Net
Adjustment

EE G1 Engineering Employee In-house 309.80 34.00 343.80
Grade 1 Training

EE G2 Engineering Employee Production/ 323.50 34.00 357.50
Grade 2 Engineering

Certificate I
EE G3 Engineering Employee Production/ 343.60 34.00 377.60

Grade 3 Engineering
Certificate II

EE G4 Engineering Employee Trade Certificate 363.60 34.00 397.60
Grade 4

Minimum 1st, 2nd, 3rd

Wage Classification Training Rate & $10.00 Total Rate
Group Title Requirements Per Week  Arbitrated Per Week

 Safety Net
Adjustment

EE G5 Engineering Employee Completion of 384.30 34.00 418.30
Grade 5 33% Qualification

for EE G7
EE G6 Engineering Employee Completion of 397.80 34.00 431.80

Grade 6 66% Qualification
for EE G7

EE G7 Engineering Employee Post Trade 410.70 34.00 444.70
Grade 7 Certificate or

Formal Equivalent
Plant Control Group
PC G1 Plant Controller In-house 313.40 34.00 347.40

Grade 1 Training
PC G2 Plant Controller Production/ 333.50 34.00 367.50

Grade 2 Engineering
Certificate I

PC G3 Plant Controller Production/ 343.20 34.00 377.20
Grade 3 Engineering

Certificate II
PC G4 Plant Controller Trade Certificate 363.20 34.00 397.20

Grade 4
PC G5 Plant Controller Completion of 377.20 34.00 411.20

Grade 5 33% of
Qualification for
PC G7

PC G6 Plant Controller Completion of 390.70 34.00 424.70
Grade 6 67% of

Qualification for
PC G7

PC G7 Plant Controller Post Trade 403.70 34.00 437.70
Grade 7 Certificate or

Formal Equivalent

(b) The rates of pay in this award include the three arbi-
trated safety net adjustment totalling $24.00 per week
available under the Arbitrated Safety Net Adjustment
Principle pursuant to either the December 1993 State
Wage Case Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustment may be offset to the
extent of any wage increases payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der the previous State Wage Case Principles, or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.

This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.

Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 433578 W.A.I.G.

ENGINEERING TRADES AND ENGINE DRIVERS
(NICKEL REFINING) AWARD, 1971.

No. 10 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Western Mining Corporation Limited and Others.

No. 1992 of 1997.

Engineering Trades and Engine Drivers (Nickel Refining)
Award, 1971.

No. 10 of 1971.

COMMISSIONER S J KENNER.

12 October 1998.

Order.
HAVING heard Mr J Gifford as agent on behalf of the appli-
cant and Mr R Gifford as agent on behalf of the respondents
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Engineering Trades and Engine Drivers
(Nickel Refining) Award, 1971 be varied in accordance
with the following schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after the 18th day of August 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 30.—Wages: Delete subclause (1) of this Clause

and insert in lieu thereof the following—
 (1) (a) Subject to the provisions of this clause, the mini-

mum rates of wages payable to the employees
covered by this award shall be as follows—

1st, 2nd, 3rd &
$10.00 Total

Rate Arbitrated Rate
Per Week Safety Net Per Week

Adjustments
$ $ $

Electrical/Instrument
Tradesperson 378.10 34.00 412.10

Electrician—Special Class 397.10 34.00 431.10
Instrument Electrical Fitter 419.20 34.00 453.20
Engineering Tradesperson 363.60 34.00 397.60
Machinist — Second Class 330.50 34.00 364.50

— Third Class 317.90 34.00 351.90
Certificated Rigger 348.00 34.00 382.00
Rigger—Other 328.60 34.00 362.60
Tool Storeperson 319.30 34.00 353.30
Battery Attendant 312.40 34.00 346.40
Trades Assistant 311.40 34.00 345.40
Crane Attendant and Dogman 314.90 34.00 348.90
Mobile Crane Driver lifting
capacity—
 more than 10 tons but less
than 20 tons 343.10 34.00 377.10

 more than 20 tons but less
than 40 tons 347.30 34.00 381.30

Power House Operator Grade 1 367.40 34.00 401.40
Grade 2 385.30 34.00 419.30
Grade 3 395.50 34.00 429.50

(b) The rates of pay in this award include the three arbi-
trated safety net adjustment totalling $24.00 per week
available under the Arbitrated Safety Net Adjustment
Principle pursuant to either the December 1993 State
Wage Case Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements

or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under the previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after the 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

FOOD INDUSTRY (FOOD MANUFACTURING OR
PROCESSING) AWARD.

No. A 20 of 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia Union of
Workers

and

Anchor Products Pty Ltd and Others.

No. 1385 of 1998.

Food Industry (Food Manufacturing or Processing) Award.
No. A 20 of 1990.

CHIEF COMMISSIONER W.S. COLEMAN.

29 October 1998.

Order.
HAVING heard Mr T. Pope on behalf of the Applicant and Mr
C. Keys on behalf of the Respondent and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT Food Industry (Food Manufacturing or Process-
ing) Award be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 23rd day of October 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete the

subclauses (1) to (7) inclusively and insert in lieu thereof the
following—

(1) No adult employee shall be paid less than the Mini-
mum Adult Award Wage unless otherwise provided
by this clause.
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(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week payable from the be-
ginning of the first pay period commencing on or
after 23rd October 1998.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to Oc-
tober, 1998, including the $14.00 per week arbitrated
safety net adjustment from matter No. 1385 of 1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 31.—Wages: Delete the preamble and subclause
(1) and insert in lieu thereof the following—

The following shall be the minimum weekly rate of wage
payable to employees covered by this award from the first
pay period commencing on or after 23rd October 1998.

TOTAL
Rate

Per Week
$

(1) Section One to Six as Defined—
Level 1 (78%) 373.40
Level 1A (80%) 381.80
Level 2 (82%) 390.10
Level 3 (87.4%) 412.60
Level 4 (92.4%) 433.50
Level 5 (100%) 465.20
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. This first, second and third $8.00 per week

arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
These arbitrated safety net adjustments shall be off-
set against any equivalent amount in rates of pay
received by employees since 1 November 1991
whose wages and conditions are regulated by this
award and which are above the wage rates prescribed
in it, provided that the above award payments in-
clude wages payable under an enterprise agreement
in which absorption is not contrary to the terms of
the enterprise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.
The rates of pay in this award include the arbitrated
adjustment payable under the June 1998 State Wage
Decision. This arbitrated safety net adjustment may
be offset against any equivalent amount in rates of
pay received by employees whose wages and condi-
tions of employment are regulated by this Award
which are above the wage rates prescribed in the
Award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards, or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net ad-
justments.

GATE, FENCE AND FRAMES
MANUFACTURING AWARD.

No. 24 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

CAI Fences & Others.

No. 1395 of 1998.

Gate, Fence and Frames Manufacturing Award.
No. 24 of 1971.

COMMISSIONER S J KENNER.

19 October 1998.

Order.
Having heard Mr J Fiala as agent on behalf of the applicant
and Ms J Dowling as agent on behalf of the respondents and
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by consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Gate, Fence and Frames Manufacturing
Award be varied in accordance with the following sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on and from
7 September, 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 1B.—Adult Minimum Award Wage: Delete this

Clause and insert in lieu thereof the following—
(1) No adult employee shall be paid less than the Mini-

mum Adult Wage unless otherwise provided by this
clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week payable from the be-
ginning of the first pay period commencing on or
after 7 September 1998.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments form State Wage Case decisions to June
1998, including the arbitrated safety net adjustment
of $14.00, $12.00 per week as the case man be, from
Matter No. 757 of 1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall no be
paid less than pro rata the minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision of the Minimum Adult Award
Wage of $373.40.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
Traineeships or Jobskills placements, or to
other categories of employees who by prescrip-
tion are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) Apply to all work in ordinary hours.
(b) Apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long services leave and for
all other purposes of this award.

(8) (a) The rates of pay in this award include mini-
mum weekly wage for adult employees
payable under the June 1998 State Wage Case
Decision. Any increase arising from the inser-
tion of the adult minimum wage will be offset
against any equivalent amount in rates of pay
received by employees whilst wages and con-
ditions of employment are regulated by this
award which are above the wage rates pre-
scribed in the award. Such above award
payments include wages payable pursuant to
enterprise agreements, consent awards or
award variations to give effect to enterprise
agreements and over award agreements. Ab-
sorption which is contrary to the terms of an
agreement is not required.

(b) Increase under previous State Wage Case Prin-
ciples or under the current Statement of
Principles, excepting those resulting from en-
terprise agreements, are not to be used to offset
the adult minimum wage.

2. First Schedule—Wages: Delete paragraph (a) and (b) of
subclause (1) of this Clause and inert in lieu thereof the fol-
lowing—
 (1) (a) Adult Employees—

Rate Per Safety Net Total Rate
Week Adjustment Per week

Payment
Machinist (Wire) “A” 333.30 48.00 381.30
Machinist (Wire) “B” 320.70 48.00 368.70
Machinist (Wire) Assistant 314.30 48.00 362.30
Framer “A” 333.30 48.00 381.30
Framer “B” 310.40 48.00 358.40
Process Employee 310.40 48.00 358.40
Wirer 310.40 48.00 358.40
Welder “A” 363.20 48.00 411.20
Welder “B” 316.10 48.00 364.10
Welder “C” 312.00 48.00 360.00
Painter of Iron Work 319.30 48.00 367.30
Erector 316.10 48.00 364.10
Erector’s Assistant 310.40 48.00 358.40
Tool and Material Storeperson 323.10 48.00 371.10
Tradesperson 363.20 48.00 411.20
Mechanical Tradesperson 386.90 48.00 434.90

(b) The rates of pay in this award include four arbitrated
safety net adjustments totalling $34.00 the last pay-
able from the beginning of the first pay period on or
after the 14th day of November 1997. These arbitrated
safety net adjustments shall be absorbed into any
overaward payments.
Furthermore, the rates of pay in this award include
the arbitrated safety net adjustments of the follow-
ing amounts—

(i) $14.00 per week increase in award rates up to
and including $550.00 per week.

(ii) $12.00 per week increase in award rates about
$550.00 per week and up to and including
$700.00 per week; and

(iii) $10.00 per week increase in award rates above
$700.00 per week.

The arbitrated safety net adjustments shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary tot he terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to June 1998, except those resulting from en-
terprise agreements, are not to be used to offset this
arbitrated safety net adjustment of $14.00, $12.00 or
$10.00 per week as the case may be.

GATE, FENCE AND FRAMES MANUFACTURING
AWARD.

No. 24 of 1971.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
CAI Fences & Others

No. 1410 of 1998.
Gate, Fence and Frames Manufacturing Award

No. 24 of 1971.

COMMISSIONER S J KENNER.
9 October 1998.

Order.
HAVING heard Mr J Fiala as agent on behalf of the applicant
and Ms J Dowling as agent on behalf of the respondent and by
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consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Gate, Fence and Frames Manufacturing
Award be varied in accordance with the following sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on and from
7 September, 1998.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 14.—Special Rates and Provisions: Delete

subclauses (1) (2) and (4) of this clause and insert in lieu thereof
the following—

(1) Dirt Money:  An employee shall be paid an allow-
ance of 35 cents per hour when engaged on work of
an unusually dirty nature where clothes are neces-
sarily unduly soiled or damaged or boots are unduly
damaged by the nature of the work done.

(2) Confined Space: An employee shall be paid an al-
lowance of 41 cents per hour when, because of the
dimensions of the compartment or space in which
the employee is working, the employee is required
to work in a stooped or otherwise cramped position
or without proper ventilation.

(4) An employee, holding a Third Year First Aide Me-
dallion of the St. John Ambulance Association
appointed by the employer to perform first aid du-
ties, shall be paid $6.77 per week in addition to the
ordinary rate.

2. First Schedule—Wages—
A. Delete subclause (2) of this clause and insert in lieu

thereof the following—
(2) Leading Hand: In addition to the appropriate

rate prescribed in subclause (1) of this clause,
a leading hand shall be paid—

$
(a) If placed in charge of not less

than three and not more than
10 other employees 18.12

(b) If placed in charge of more
than 10 and not more than 20
other  employees 27.73

(c) If placed in charge of more
than  30 other employees 35.70

B. Delete paragraph (a) of subclause (6) of this clause
and insert in lieu thereof the following—

(a) Where an employer does not provide a
tradesperson or an apprentice with the tools
ordinarily required by that tradesperson or
apprentice in the performance of their work
as a tradesperson or as an apprentice, the em-
ployer shall pay a tool allowance of –

(i) $10.04 per week to such tradesperson,
or

(ii) In the case of an apprentice a percent-
age of $10.04 being the percentage
which appears against the year of ap-
prenticeship in subclause (a) of
subclause (3) of this Schedule.

For the purpose of such tradesperson or ap-
prentice supplying and maintaining tools
ordinarily required in the performance of their
work as a tradesperson or apprentice.

GATE, FENCE AND FRAMES
MANUFACTURING AWARD.

No. 24 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

CAI Fences Pty Ltd and Others.

No. 1985 of 1997.

Gate, Fence and Frames Manufacturing Award
No. 24 of 1971.

COMMISSIONER S J KENNER.

12 October 1998.

Order.
HAVING heard Mr J Gifford as agent on behalf of the appli-
cant and Ms J Dowling as agent on behalf of the respondents
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Gate, Fence and Frames Manufacturing
Award be varied in accordance with the following sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 18th day of August 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. First Schedule—Wages: Delete subclause (1) of this First

Schedule and insert in lieu thereof the following—
(1) (a) Adult Employees

Rate Per 1st, 2nd, 3rd & Total Rate
Week $10.00 Safety Per Week

Net Adjustment
Payment

$ $   $

Machinist (Wire) “A” 333.30 34.00 367.30
Machinist (Wire) “B” 320.70 34.00 354.70
Machinist (Wire) Assistant 314.30 34.00 348.30
Framer “A” 333.30 34.00 367.30
Framer “B” 310.40 34.00 344.40
Process Employee 310.40 34.00 344.40
Wirer 310.40 34.00 344.40
Welder “A” 363.20 34.00 397.20
Welder “B” 316.10 34.00 350.10
Welder “C” 312.00 34.00 346.00
Painter of Iron Work 319.30 34.00 353.30
Erector 316.10 34.00 350.10
Erector’s Assistant 310.40 34.00 344.40
Tool and Material Storeperson 323.10 34.00 357.10
Tradesperson 363.20 34.00 397.20
Mechanical Tradesperson

—Special Class 386.90 34.00 420.90

(b) The rates of pay in this award include the three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Case
Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case
Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be
offset to the extent of any wage increases pay-
able since 1 November 1991 pursuant to
enterprise agreements or consent awards or
award variations to give effect to enterprise
agreements, insofar as that wage increase or
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part of it has not previously been used to off-
set an arbitrated safety net adjustment.
Increases made under the previous State Wage
Case Principles, or under the current Statement
of Principles, excepting those resulting from
enterprise agreements, are not to be used to
offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after the 14th day of
November 1997.
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

GOLD MINING ENGINEERING AND
MAINTENANCE AWARD.

No. 26 of 1947.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Western Mining Corporation Limited and Others.

No. 1984 of 1997.

Gold Mining Engineering and Maintenance Award.
No. 26 of 1947.

COMMISSIONER S J KENNER.

12 October 1998.

Order.
HAVING heard Mr J Gifford as agent on behalf of the appli-
cant and Mr R Gifford as agent on behalf of the respondents
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Gold Mining Engineering and Maintenance
Award be varied in accordance with the following sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 18th day of August 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 5.—Classification Structure and Rates of Pay: De-

lete subclause (1) of this Clause and insert in lieu thereof the
following—
 (1) (a)
Classification 1st, 2nd, 3rd

& $10.00 Total
Rate Arbitrated Rate

Per Week Safety Net Per Week
Adjustment

$ $
Maintenance Employee Level 1 314.60 34.00 348.60
Maintenance Employee Level 2 329.00 34.00 363.00
Maintenance Employee Level 3 345.00 34.00 379.00
Maintenance Tradesperson Level 1 363.10 34.00 397.10
Maintenance Tradesperson Level 2 381.30 34.00 415.30
Maintenance Tradesperson Level 3 399.50 34.00 433.50
Maintenance Tradesperson Level 4 417.60 34.00 451.60

(b) The rates of pay in this award include the three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Case Decision, the December 1994
State Wage Decision and the March 1996 State Wage
Case Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset
to the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under the previous State Wage Case Princi-
ples, or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

2. Appendix I—Kalgoorlie Consolidated Gold Mines Pty
Ltd—

Clause 5.—Wages: Delete subclause (1) of this Clause
and insert in lieu thereof the following—
(1) (a) Until the transitional arrangements outlined in

subclause (4) of Clause 3.—Classification
Structures and Definitions of this Appendix
have been complied with, the minimum rates
of wages payable per week to employees cov-
ered by this Appendix shall be as follows—

Occupation Rate 1st, 2nd, 3rd Total
Per Week & $10.00 Rate

Arbitrated Per Week
Safety Net
Adjustment

$ $ $
Driller and/or Screwer 314.60 34.00 348.60
Motor Attendant 314.60 34.00 348.60
Electrical Installer 363.20 34.00 397.20
Linesperson—
Grade 1—i.e. with not less than
three years’ experience as a
linesperson 363.20 34.00 397.20
Grade 2—i.e. with less than three
years’ experience as a linesperson 345.00 34.00 379.00
Pipe Fitter 329.00 34.00 363.00
Coppersmith 363.20 34.00 397.20
Blacksmith 363.20 34.00 397.20
Electrical Fitter 363.20 34.00 397.20
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Occupation Rate 1st, 2nd, 3rd Total
Per Week & $10.00 Rate

Arbitrated Per Week
Safety Net
Adjustment

$ $ $
Fitter 363.20 34.00 397.20
Motor Mechanic 363.20 34.00 397.20
Turner and/or Machinist 363.20 34.00 397.20
Oxy-acetylene and Electrical Welder 363.20 34.00 397.20
Pattern Maker 374.30 34.00 408.30
Drill Doctor 327.40 34.00 361.40
Boilermaker 363.20 34.00 397.20

(b) The rates of pay in this award include the three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Case
Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case
Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be
offset to the extent of any wage increases pay-
able since 1 November 1991 pursuant to
enterprise agreements or consent awards or
award variations to give effect to enterprise
agreements, insofar as that wage increase or
part of it has not previously been used to off-
set an arbitrated safety net adjustment.
Increases made under the previous State Wage
Case Principles, or under the current Statement
of Principles, excepting those resulting from
enterprise agreements, are not to be used to
offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after 14th day of No-
vember 1997
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

GOVERNMENT WATER SUPPLY, SEWERAGE AND
DRAINAGE EMPLOYEES AWARD 1981.

No. 2 of 1980.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
W.A. Water Authority and Others.

No. 1993 of 1997.
Government Water Supply, Sewerage and Drainage

Employees Award 1981.
No. 2 of 1980.

COMMISSIONER S J KENNER.
12 October 1998.

Order.
HAVING heard Mr J Gifford as agent on behalf of the appli-
cant and Mr K Provost as agent on behalf of the respondent

and Ms S Ellery as agent on behalf of The Australian Liquor,
Hospitality and Miscellaneous Workers’ Union, Miscellane-
ous Workers’ Division, Western Australian Branch and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Water Supply, Sewerage and
Drainage Employees Award 1981 be varied in accord-
ance with the following schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the 18th day of August 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 38.—Wages:
A. Delete subclause (2)(a) of this Clause and insert in lieu

thereof the following—
(2) Classification Structure

(a)(i) Water Industry Engineering Trades
Employees
(other than Instrument/Electrical Classifica-
tions)

1st, 2nd, 3rd &
$10.00

Arbitrated Safety Total
Rate Net Adjustment Rate

$ $ $

Level C13 357.50 34.00 391.50
Level C12 381.10 34.00 415.10
Level C11 402.90 34.00 436.90
Level C10 436.00 34.00 470.00
Level C9 457.80 34.00 491.80
Level C8 479.60 34.00 513.60
Level C7 501.40 34.00 535.40
Level C6 545.00 34.00 579.00
Level C5 566.80 34.00 600.80

(ii) Water Industry Engineering Trades Employees
(Instrument/Electrical Classifications)

1st, 2nd, 3rd &
$10.00

Arbitrated Safety Total
Rate Net Adjustment Rate

$ $ $

Level DC10 494.10 34.00 528.10
Level DC9 525.20 34.00 559.20
Level DC8 547.00 34.00 581.00
Level DC7 568.80 34.00 602.80
Level DC6 601.10 34.00 635.10
Level DC5 622.90 34.00 656.90

(iii) In addition to the above rates an employee
designated in classifications C13 to C7 inclu-
sive or DC10 to DC7 inclusive shall receive
an all purpose experience allowance of $10.30
payable after one year of service in the Water
Industry. If an employee has already qualified
for a Government Industry allowance or
equivalent allowance in other areas of State
Government employment, then this would
qualify the employee for the all purpose expe-
rience allowance. This experience allowance
shall be adjusted in accordance with any move-
ments to the wage prescribed herein.

(iv) The rates of pay in this award include the three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Case
Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Case
Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be
offset to the extent of any wage increases pay-
able since 1 November 1991 pursuant to
enterprise agreements or consent awards or
award variations to give effect to enterprise
agreements, insofar as that wage increase or
part of it has not previously been used to off-
set an arbitrated safety net adjustment.
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Increases made under the previous State Wage
Case Principles, or under the current Statement
of Principles, excepting those resulting from
enterprise agreements, are not to be used to
offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after the 14th day of
November 1997.
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

B. Delete subclause (4) of this Clause and insert in lieu thereof
the following—

(4) (a) Building Trades Employees—Wage Rate Per Week
1st, 2nd, 3rd &

$10.00
Arbitrated Safety Total

Rate Net Adjustment Rate
$ $ $

Painter or Signwriter
On Engagement 436.00 34.00 470.00
After One Year’s Service 441.30 34.00 475.30
After Two Year’s Service 445.60 34.00 579.60

(b) The rates of pay in this award include the three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Case Decision, the December 1994
State Wage Decision and the March 1996 State Wage
Case Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset
to the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under the previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

GOVERNMENT WATER SUPPLY, SEWERAGE AND
DRAINAGE FOREMEN’S AWARD 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Australian Liquor, Hospitality

and Miscellaneous Workers’ Union,
Miscellaneous Workers’ Division,

Western Australian Branch
and

Western Australian Water Corporation.
No. 1047 of 1998.

Government Water Supply, Sewerage and Drainage
Foreman’s Award 1984.

COMMISSIONER S J KENNER.
19 October 1998.

Order.
HAVING heard Ms S Ellery as agent on behalf of the appli-
cant and Mr K Provost as agent on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Government Water Supply, Sewerage and
Drainage Foreman’s Award 1984 be varied in accordance
with the following schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on and from 20 July, 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 1—Title: Immediately after this clause insert the

following—
1A—STATEMENT OF PRINCIPLES—JUNE, 1998

It is a condition of this award/industrial agreement that
any variation to its terms on or from the 12th day of June,
1998 including the $14, $12 and $10 per week arbitrated
safety net adjustments, the increase in the adult minimum
wage to $373.40 per week and previous arbitrated safety
net adjustments, shall not be made except in compliance
with the Statement of Principles—June 1998 set down
by the Commission in Matter No. 757 of 1998.

2. Clause 1A—Statement of Principles—June, 1998: Fol-
lowing this clause insert the following—

1B—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.
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(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

3. Clause 2—Arrangement: Immediately after the number
and title “1 – Title” insert the following—

1A—Statement of Principles—June, 1998
1B—Minimum Adult Award Wage

4. Clause 27—Wages Rates: Delete this clause and insert in
lieu

27.—WAGE RATES
Classification
 Title

Base Rate Arbitrated Total
Water Industry Safety Net Weekly
Worker Level Adjustments Rate

  $     $   $

WIW Level 7.1 590.80 46.00 636.80
WIW Level 6.4 579.65 46.00 625.65
WIW Level 6.3 557.35 48.00 605.35
WIW Level 6.2 535.05 48.00 583.05
WIW Level 6.1 523.90 48.00 571.90
WIW Level 5.4 512.75 48.00 560.75
WIW Level 5.3 501.60 48.00 549.60
WIW Level 5.2 490.45 48.00 538.45
WIW Level 5.1 479.30 48.00 527.30
WIW Level 4.2 468.15 48.00 516.15
WIW Level 4.1 457.05 48.00 505.05
WIW Level 3.2 445.90 48.00 493.90
WIW Level 3.1 437.70 48.00 485.70
WIW Level 2.4 434.00 48.00 482.00
WIW Level 2.3 424.10 48.00 472.10
WIW Level 2.2 414.20 48.00 462.20
WIW Level 2.1 406.95 48.00 454.95
WIW Level 1 403.85 48.00 451.85

(1) The base rate as shown does not prejudice any future
decision to express the rate in terms of base rate plus supple-
mentary payment plus over award component in line with the
Metal Industry Restructuring and future Industrial tribunal
directives.

(2) The base rates shown include the Government Water Sew-
erage and Drainage wage loading previously prescribed.

(3) Construction Work Allowance: The allowance for Con-
struction Work prescribed in the Government Water Supply,
Sewerage and Drainage Employees Award No 2 of 1980 as
amended or replaced from time to time shall be paid in the
same circumstances to Water Supply Foremen covered by this
award.

(4) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available under

the Arbitrated Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Decision, the Decem-
ber 1994 State Wage Decision and the March 1996 State Wage
Decision. The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of any wage
increase payable since 1 November 1991 pursuant to enter-
prise agreements or consent awards or award variations to give
effect to enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net adjustments.

(5) Furthermore the rates of pay in this award include the
$10.00 per week arbitrated safety net adjustment payable from
the beginning of the first pay period on or after 14th day of
November 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agree-
ments, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

(6) The rates of pay in this award include the arbitrated safety
net adjustment payable under the June 1998 State Wage Case
Decision. This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are
regulated by this award which are above the wage rates pre-
scribed in the award. Such above award payments include
wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agree-
ments and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, excepting those
resulting from enterprise agreements are not to be used to off-
set arbitrated safety net adjustments.

GOVERNMENT WATER SUPPLY, SEWERAGE AND
DRAINAGE EMPLOYEES AWARD 1981.

No. 2 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor, Hospitality and Miscellaneous Workers’
Union, Miscellaneous Workers’ Division, Western

Australian Branch

and

Western Australian Water Corporation.
No. 1048 of 1998.

Government Water Supply, Sewerage and Drainage
Employees Award 1981.
Award No. 2 of 1980.

COMMISSIONER S J KENNER.
28 October 1998.

Order.
HAVING heard Ms S Ellery as agent on behalf of the appli-
cant and Mr K Provost as agent on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the Government Water Supply, Sewerage and
Drainage Employees Award 1981 Award No. 2 of 1980
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be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the date
hereof.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 38. Wages—

A. Delete paragraph (a) of subclause (2) of this Clause
and insert in lieu thereof the following—

(2) Classification Structure
(a) (i) Water Industry Engineering Trades

Employees
(other than Instrument/Electrical Clas-
sifications)

Arbitrated
Safety Net Total

Rate  Adjustments Rate
$ $ $

Level C13 357.50 48.00 405.50
Level C12 381.10 48.00 429.10
Level C11 402.90 48.00 450.90
Level C10 436.00 48.00 484.00
Level C9 457.80 48.00 505.80
Level C8 479.60 48.00 527.60
Level C7 501.40 48.00 549.40
Level C6 545.00 46.00 591.00
Level C5 566.80 46.00 612.80

(ii) Water Industry Engineering Trades
Employees
(Instrument/Electrical Classifications)

Arbitrated
Safety Net Total

Rate  Adjustments Rate
$ $ $

Level DC10 494.10 48.00 542.10
Level DC9 525.20 46.00 571.20
Level DC8 547.00 46.00 593.00
Level DC7 568.80 46.00 614.80
Level DC6 601.10 46.00 647.10
Level DC5 622.90 46.00 668.90

(iii) In addition to the above rates an em-
ployee designated in classifications
C13 to C7 inclusive or DC10 to DC7
inclusive shall receive an all purpose
experience allowance of $10.30 pay-
able after one year of service in the
Water Industry. If an employee has al-
ready qualified for a Government
Industry allowance or equivalent allow-
ance in other areas of State Government
employment, then this would qualify
the employee for the all purpose expe-
rience allowance. This experience
allowance shall be adjusted in accord-
ance with any movements to the wage
prescribed herein.

(iv) The rates of pay in this award include
the three arbitrated safety net adjust-
ments totalling $24.00 per week
available under the Arbitrated Safety
Net Adjustment Principle pursuant to
either the December 1993 State Wage
Case Decision, the December 1994
State Wage Decision and the March
1996 State Wage Case Decision. The
first, second and third $8.00 per week
arbitrated safety net adjustments may
be offset to the extent of any wage in-
creases payable since 1 November 1991
pursuant to enterprise agreement or
consent awards or award variations to
give effect to enterprise agreements,
insofar as that wage increase or part of

it has not previously been used to off-
set an arbitrated safety net adjustment.
Increases made under previous State
Wage Case Principles or under the cur-
rent Statement of Principles, excepting
those resulting from enterprise agree-
ments, are not to be used to offset
arbitrated safety net adjustments.
Furthermore the rates of pay in this
award include the $10.00 per week ar-
bitrated safety net adjustment payable
from the beginning of the first pay pe-
riod on or after 14th day of November
1997.
This arbitrated safety net adjustment
shall be offset against any equivalent
amount in rates of pay received by
employees since 1 November 1991
whose wages and conditions are regu-
lated by this award and which are above
the wage rates prescribed in it, provided
that the above award payments include
wages payable under an enterprise
agreement in which absorption is not
contrary to the terms of the enterprise
agreement.
Increases made under State Wage Case
Principles prior to November 1997,
except those resulting from enterprise
agreements, are not to be used to offset
this arbitrated safety net adjustment of
$10.00 per week.
The rates of pay in this award include
the arbitrated safety net adjustment
payable under the June 1998 State
Wage Case Decision. This arbitrated
safety net adjustment shall be offset
against any equivalent amount in rates
of pay received by employees whose
wages and conditions of employment
are regulated by this award which are
above the wage rates prescribed in the
award. Such above award payments
include wages payable pursuant to en-
terprise agreements, consent awards or
award variations to give effect to en-
terprise agreements and over award
arrangements. Absorption which is
contrary to the terms of an agreement
is not required.
Increases made under previous State
Wage Case Principles or under the cur-
rent Statement of Principles, excepting
those resulting from enterprise agree-
ments, are not to be used to offset
arbitrated safety net adjustments.

B. Delete paragraph (a) of subclause (4) of this Clause
and insert in lieu thereof the following—

(4) (a) Building Trades Employees—Wage
Rate Per Week

Arbitrated
Safety Net Total

Rate  Adjustments Rate
$ $ $

Painter or Signwriter
On Engagement 436.00 48.00 484.00
After One Year’s Service 441.30 48.00 489.30
After Two Year’s Service 445.60 48.00 493.60

C. At the end of paragraph (b) of subclause (4) of this
Clause insert the following—
The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. The arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates
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prescribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.

HEALTH WORKERS—COMMUNITY AND CHILD
HEALTH SERVICES AWARD 1980.

No. 21 of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Minister for Health.
No. 1039 of 1998.

Health Workers—Community and Child Health Services
Award, 1980.

No. 21 of 1979.

CHIEF COMMISSIONER W.S. COLEMAN.
22 October 1998.

Order.
HAVING heard Ms S. Jackson on behalf of the Applicant and
Ms Raymond on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Health Workers—Community and Child
Health Services Award, 1980 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 17th day of July, 1998.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Delete 1B.—Minimum Adult Award Wage and replace

with the following—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 19.—Wages—
A. Immediately after subclause (1) of this clause add

the following as new subclauses.
(2) Furthermore the rates of pay in this award include

the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

(3) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

B. Renumber existing subclause (2) as (3).
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C. Delete subclause (3) of this clause and insert the fol-
lowing in lieu thereof—

(3) The weekly rate of wage payable to employees cov-
ered by this award shall include the base rate plus
the arbitrated safety net adjustment expressed here-
under.

Arbitrated
Base Rate Safety Net Total Rate
Per Week Adjustments Per Week

 $  $ $

Classification
Level 1 Currently Practising Conditional Aboriginal Health
Worker—
1st year of employment  398.30 48.00 446.30
2nd year of employment  409.80 48.00 457.80
3rd year of employment  423.40 48.00 471.40

Level 2 Qualified Aboriginal Health Worker—
1st year of employment  437.06 48.00 485.06
2nd year of employment  447.42 48.00 495.42
3rd year of employment  457.77 48.00 505.77
4th year of employment  468.04 48.00 516.04

Level 3 Senior Aboriginal Health Worker—
1st year of employment  483.50 48.00 531.50
2nd year of employment  512.90 48.00 560.90
3rd year of employment  542.70 46.00 588.70
4th year of employment  565.50 46.00 611.50

Level 4 Manager of Aboriginal Health Work—
1st year of employment  603.84 46.00 649.84
2nd year of employment  632.59 46.00 678.59
3rd year of employment  661.35 46.00 707.35
4th year of employment  699.69 44.00 743.69

Level 5 State Co-ordinator Aboriginal Health Work—
1st year of employment  709.27 44.00 753.27
2nd year of employment  738.03 44.00 782.03
3rd year of employment  766.78 44.00 810.78
4th year of employment  805.12 44.00 849.12

Level 1 Ethnic Health Worker—
1st year of employment  398.30 48.00 446.30
2nd year of employment  409.80 48.00 457.80
3rd year of employment  423.40 48.00 471.40
4th year of employment  436.11 48.00 484.11

Level 2 Ethnic Health Worker—
1st year of employment

and thereafter  455.27 48.00 503.27

The classification prescribed in the relevant minimum rates
award on which the rate prescribed for the key classifications*
in this award is based, is the wage group C10 in the Metal
Trades (General) Award No. 13 of 1965.

* Level 2 Aboriginal Health Worker and
Level 2 Ethnic Health Worker

Incremental progression for all Aboriginal and Ethnic Health
Workers is subject to satisfactory performance.

HOSPITAL LAUNDRY & LINEN SERVICE
(GOVERNMENT) AWARD 1982.

No. A36 of 1981.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
No. 1033 of 1998

Hospital Laundry & Linen Service (Government) Award,
1982.

CHIEF COMMISSIONER W.S. COLEMAN.
5 November 1998.

Order.
HAVING heard Ms S. Jackson on behalf of the Applicant and
Ms J. Siddons appeared on behalf of Healthcare Linen Pty
Ltd, at which time she argued that “Healthcare Linen Pty Ltd
trading as Linencare Australia” do not consider themselves to
be a respondent to this award, nowtherefore, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Hospital Laundry & Linen Service (Govern-
ment) Award, 1982 be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after the 20th July 1998.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—
1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the mininim
weekly wage for adult employees payable under the
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June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 12.—Allowances And Special Provisions: Delete
the existing subclauses (1) and (2) and insert the following in
lieu thereof—

(1) Any employee who in the course of the laundry pro-
cedure is required to come into contact with foul linen
shall be paid an allowance as follows—

(a) Sorting of foul linen, 65 cents per hour.

(b) Drivers or other employees who regularly deal
with bags containing foul linen, 27 cents per
hour.

(2) The employer shall, when practicable, appoint an em-
ployee with either first aid knowledge or holding first
aid qualifications from St. John Ambulance, or a simi-
lar body, to carry out first aid in the employer’s
premises. Such employee so appointed shall, in ad-
dition to first aid duties, be responsible under general
supervision of the Manager, for maintaining the con-
tents of the first aid kit.

Employees so appointed shall be paid the following
rates in addition to their prescribed rate of pay—

(a) Unqualified employee, 70 cents per day.

(b) Qualified employee, $1.46 per day.

Provided that any employee holding a first aid
qualification of “third year St. John Ambulance
medallion” and being required by the employer
to exercise that training will be paid $1.70 per
day or $8.20 per week.

3. Clause 25.—Wages: Delete this clause and insert the fol-
lowing in lieu thereof—

25.—WAGES

(1) The minimum weekly rate of wage payable to an em-
ployee covered by this award shall include the base rate plus
the Arbitrated Safety Net Adjustment expressed hereunder—

Base Arbitrated Minimum
Rate Safety Net Award

Adjustments  Rate

   $   $   $

Level One
Comprehends the following
class of work—

Laundry Operator
1st year of employment 369.50   48.00 417.50
2nd year of employment 374.10   48.00 422.10
3rd year of employment
and thereafter 378.00   48.00 426.00

Level Two
Comprehends the following
class of work—

Laundry Person Grade I
1st year of employment 374.60   48.00 422.60
2nd year of employment 379.60   48.00 427.60
3rd year of employment
and thereafter 383.80   48.00 431.80

Base Arbitrated Minimum
Rate Safety Net Award

Adjustments  Rate

   $   $   $

Level Three
Comprehends the following class
of work—
Machinist
Gardener
1st year of employment 379.40   48.00 427.40
2nd year of employment 383.60   48.00 431.60
3rd year of employment
and thereafter 387.20   48.00 435.20

Level Four
Comprehends the following
class of work—
Laundry Presser
Spotter Dry Cleaner
1st year of employment 380.70   48.00 428.70
2nd year of employment 384.40   48.00 432.40
3rd year of employment
and thereafter  389.00   48.00 437.00

Level Five
Comprehends the following
class of work—
Laundry Person Grade II
1st year of employment 383.10   48.00 431.10
2nd year of employment 387.90   48.00 435.90
3rd year of employment
and thereafter 391.90   48.00 439.90

Level Six
Comprehends the following
class of work—
CSSD Assistant
1st year of employment 388.90   48.00 436.90
2nd year of employment 393.40   48.00 441.40
3rd year of employment
and thereafter 397.10   48.00 445.10

Level Seven
Comprehends the following
classes of work—
Dry Cleaner
Dry Cleaner Presser
1st year of employment 393.60   48.00 441.60
2nd year of employment 397.60   48.00 445.60
3rd year of employment
and thereafter 401.50   48.00 449.50

Level Eight
Comprehends the following
classes of work—
Driver (up to 13.9 tonnes Gross
Vehicle Mass or Gross
Combination Mass)
Storeperson
Cook
Security Officer
1st year of employment 405.60   48.00 453.60
2nd year of employment 409.00   48.00 457.00
3rd year of employment
and thereafter 412.40   48.00 460.40

Level Nine
Comprehends the following
class of work—
Supervisor Grade One
1st year of employment 415.00   48.00 463.00
2nd year of employment 420.00   48.00 468.00
3rd year of employment
and thereafter 424.20   48.00 472.20
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Base Arbitrated Minimum
Rate Safety Net Award

Adjustments  Rate
   $   $   $

Level Ten
Comprehends the following
class of work—
Supervisor Grade Two
1st year of employment 432.70   48.00 480.70
2nd year of employment 437.90   48.00 485.90
3rd year of employment
and thereafter 442.10   48.00 490.10
Level Eleven
Comprehends the following
class of work—
Supervisor Grade Three
1st year of employment 463.70   48.00 511.70
2nd year of employment 468.80   48.00 516.80
3rd year of employment
and thereafter 473.10   48.00 521.10
Level Twelve
Comprehends the following
class of work—
Supervisor Grade Four
1st year of employment 481.40   48.00 529.40
2nd year of employment 486.60   48.00 534.60
3rd year of employment and
thereafter 490.80   48.00 538.80

(b) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.

(c) Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

(d) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.

Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

(2) Junior Employees
(a) Junior employees may be engaged in the following

sections—
Sewing section
Dry cleaning section
Inspection/marking section
Personal/special section of despatch
Emptying linen into fixtures in despatch
Vibra steamer section
Press section
Blanket and towel section
Racking smalls on ironers section
Wet shake section
Dry fold section
Canteen section
Weighing out section
Classifying clean uniforms in despatch
Junior employees engaged in the above sections shall
be paid the prescribed percentage of the prescribed
wage of an adult employee in their first year of em-
ployment doing the same class of work.

%
Under 17 years of age 60
Under 18 years of age 70
Under 19 years of age 85
At 19 years of age 100

(b) Any junior employee engaged in any classification,
other than those described in paragraph (a) hereof be
paid adult rates of pay.

(3) Casual Employees
Casual employees shall be paid at the rate of 20 per cent in

addition to the rates herein prescribed.
(4) Leading Hands—
Any employee who is placed in charge for not less than one

day of—
(a) Not less than three and not more than ten other em-

ployees shall be paid at the rate of $17.40 per week
extra.

(b) More than ten and not more than 20 other employ-
ees shall be paid at the rate of $26.80 per week extra;

(c) More than 20 other employees shall be paid at the
rate of $34.50 per week extra.

(5) When a classification is graded, the initial gradings and/
or subsequent promotion within the grades shall be at the dis-
cretion of the employer.

(6) The hourly rate shall be calculated by dividing the weekly
rate herein expressed by 38.

(7) An employee shall be paid for Accrued Day(s) Off at the
rate, including shift work penalties, at which it was accumu-
lated.
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HOSPITAL WORKERS (GOVERNMENT) AWARD.
No. 21 of 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Sir Charles Gairdner Hospital and Others.

No. 1022 of 1998.

Hospital Workers (Government) Award No. 21 of 1966.
No. 21 of 1966.

CHIEF COMMISSIONER W.S. COLEMAN.

22 October 1998.

Order.
HAVING heard Ms S. Jackson on behalf of the Applicant and
Ms M. Raymond on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Hospital Workers (Government) Award No.
21 of 1966 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 17th day of July, 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—
1B.—MINIMUM ADULT AWARD WAGE

(1) No adult employee shall be paid less than the Mini-
mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments

during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage

The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 16.—Shift Work: In subclauses (1) and (2) of this
clause delete the amounts of $1.55 and $2.32 and insert the
amounts of $1.64 and $2.45 in lieu thereof.

3. Clause 17.—Weekend Work: In subclauses (1) and (2) of
this clause delete the amounts of $6.17 and $12.34 and insert
the amounts of $6.52 and $13.05 in lieu thereof.

4. Clause 19.—Allowances and Special Provisions: Delete
this clause and insert the following in lieu thereof—

19.—ALLOWANCES AND SPECIAL PROVISIONS

In addition to the rates prescribed in Clause39.—Wages
of this award, the following allowances shall be paid—

 (1) (a) Employees handling foul linen in the course
of their duties shall be paid 76 cents per hour
or any part thereof, to a maximum of $2.22
per day.

(b) Employees handling materials such as carpet
tiles, curtains, sealed bags or fabrics, which
have become soiled in the same manner as foul
linen as defined in Clause 5.—Definitions,
shall be paid an allowance according to
subclause (1)(a) of this clause.

(2) Orderlies employed on boiler firing duties—$1.53
per day.

(3) Orderlies required to handle a cadaver—$1.30 per
hour with a minimum payment of one hour.

(4) Orderlies—Sir Charles Gairdner Hospital, sterilis-
ing sputum mugs—$1.53 per day.

(5) (a) A storeman required to operate a ride-on power
operated tow motor, a ride-on power operated
pallet truck or a walk-beside power operated
high lift stacker in the performance of his/her
duties shall be paid an additional 33 cents per
hour whilst so engaged.

(b) A storeman required to operate a ride-on power
operated fork lift, high lift stacker or high lift
stock picker or a power operated overhead tra-
versing hoist in the performance of his/her
duties shall be paid an additional 43 cents per
hour whilst so engaged.

(6) A Food Service Attendant who is required to recon-
stitute frozen food and/or reheat chilled food, in
addition to or in substitution of their normal duties,
shall be paid an allowance of 53 cents per hour or
part thereof whilst so engaged.

5. Clause 39.—Wages: Delete this clause and insert the in
lieu the following clause—

39.—WAGES

(1) The minimum weekly rate of wage payable to em-
ployees covered by this award shall be the base rate
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plus the Arbitrated Safety Net Adjustment (ASNA)
Payment expressed hereunder—

Base Arbitrated Minimum
Rate Safety Net Weekly

Adjustments  Rate
$    $   $

Hospital Worker Level One
Carpark Attendant
Cleaner
Domestic
Gardener (Other)
Food Service Attendant
Kitchen Attendant
Laboratory Attendant (Grade 1)
Laundry Worker
Orderly/Cleaner (Perth Dental
 Hospital)
Orderly (Other)
1st year of employment 369.50 48.00 417.50
2nd year of employment 374.10 48.00 422.10
3rd year of employment and
 thereafter 378.00 48.00 426.00

Hospital Worker Level Two
Animal House Attendant (Grade 1)
Cafeteria Assistant (R.P.H.)
Canteen Attendant (P.M.H.)
Dental School Orderly
Dry Cleaner
First Laundry person (Country
 Hospitals—where more than
 one employed)
Gardener (only one employed, PDH)
Gardener and Propagator (Sunset)
House Parent (Mt Henry, Bunbury,
 Albany)
Hygiene Orderly (no driving—RPH)
Machinist (other including any
 alterations)
Orderly (handling patients)
Senior Gardener (RPH)
Steward (Sunset, Swanbourne/Graylands)
Theatre Assistant (1st year R.P.H.)
Ward Assistant (P.M.H.)
Washing Machine Hands (including
 Hydros)
1st year of employment 374.60 48.00 422.60
2nd year of employment 379.60 48.00 427.60
3rd year of employment and
 thereafter 383.80 48.00 431.80

Hospital Worker Level Three
All Purpose Orderly
Call Room Orderly (RPH, PMH.
 Fremantle and SCGH)
CSSD Assistant (1st year)
CSSD Orderly (RPH 1st year)
Farm Assistant (Whitby Falls,
 Quo Vadis)
Gardener and Propagator (M.H.S.)
Gardener Herbicides (M.H.S.)
Handyperson
Hydrotherapy Attendant (1st year)
Machinist (who cuts and fits)
Menu Assistants
Shaving Orderly (RPH, Fremantle)
Theatre Assistant (Thereafter—RPH)
Theatre Orderly (1st year RPH, SCGH
 Osborne Park Hospital and Bicton
 Annexe)
Theatre Orderly (Fremantle Hospital,
 Princess Margaret Hospital,
 King Edward Memorial Hospital
 and Perth Dental Hospital)
Call Room Orderly (KEMH)
Birth Suite & Theatre Orderly (KEMH)
1st year of employment 383.40 48.00 431.40
2nd year of employment 388.00 48.00 436.00
3rd year of employment and
 thereafter 392.00 48.00 440.00

Hospital Worker Level Four
Animal House Attendant (Grade 2)
Cook (other)
CSSD Assistant (Thereafter)
CSSD Orderly (Thereafter—RPH)
Dry Cleaner (Swanbourne, Graylands)
Hydrotherapy Attendant (Thereafter)
Hygiene Orderly (Driving—RPH)
Laboratory Attendant (Grade 2)
Theatre Orderly (Thereafter—RPH,
 SCGH, Osborne Park and Bicton
 Annexe)
1st year of employment 388.90 48.00 436.90
2nd year of employment 393.40 48.00 441.40
3rd year of employment and
 thereafter 397.10 48.00 445.10

Base Arbitrated Minimum
Rate Safety Net Weekly

Adjustments  Rate
$    $   $

Hospital Worker Level Five
Assistant Dining Room Supervisor
 (RPH)
Cook (only one employed)
Driver (less than 3 tonnes)
Central Linen Room Supervisor (RPH)
Deputy Head Orderly (other hospitals)
Domestic Supervisor (Pyrton)
Head Gardener (Sunset, Manjimup and
 Narrogin)
Linen Services Supervisor
 (Fremantle and KEMH)
Linen Room Supervisor (Heathcote
 and Lemnos)
Linen Supervisor (Perth Dental
 Hospital)
Programme Assistants Alcohol and
 Drug Authority
Trainee Food Supervisor (RPH)
Machinist Supervisor (Pyrton)
Machinist Supervising Patients
 (Mental Health)
Storeperson (Grade 1)
1st year of employment 399.10 48.00 447.10
2nd year of employment 403.90 48.00 451.90
3rd year of employment and
 thereafter 408.30 48.00 456.30

Hospital Worker Level Six
Bus Driver (less than 25
 passengers)
Driver (over 3 tonnes)
Storeperson (Grade 2)
Hairdresser
1st year of employment 403.00 48.00 451.00
2nd year of employment 406.40 48.00 454.40
3rd year of employment and
 thereafter 409.80 48.00 457.80

Hospital Worker Level Seven
Bus Driver (over 25 Passengers)
Second Cook (other hospitals)
Storeperson (Grade 3)
Transport Officer (RPH)
1st year of employment 411.90 48.00 459.90
2nd year of employment 416.80 48.00 464.80
3rd year of employment and
 thereafter 421.00 48.00 469.00

Hospital Worker Level Eight
Assistant Supervisor Cleaning
 Services (Swanbourne/Graylands)
Cafeteria Supervisor (PMH)
Canteen Supervisor (PMH)
Carpenter (Fremantle, Mental Health)
Cleaning Services Supervisor (KEMH)
Deputy Head Orderly (Major
 Metropolitan Hospitals)
Head Gardener (Kalgoorlie, Bunbury
 and Geraldton)
Head Orderly (Perth Dental Hospital)
Horticulturist
Laundry Supervisor (Geraldton)
Laundry Supervisor (PMH)
Pantry Supervisor (KEMH)
Projectionist
1st year of employment 427.70 48.00 475.70
2nd year of employment 434.10 48.00 482.10
3rd year of employment and
 thereafter 439.80 48.00 487.80
Hospital Worker Level Nine
Assistant Housekeeper (Fremantle)
Bootmaker
Butcher, where appointed as such
Cafeteria Supervisor (RPH)
Cleaning Services Supervisor
 (Heathcote, Lemnos, Pyrton)
Deputy Head Orderly (SCGH)
Dining Room Supervisor (PMH,
 KEMH and RPH)
First Butcher
First Cook (other hospitals)
Head Orderly (Mt Henry)
Housekeeper (Country Hospitals—
 under 20 beds)
Head Gardener (PMH, Fremantle,
 SCGH and KEMH)
Rehabilitation Assistants (ADA)
Second Cook (RPH, SCGH, Fremantle
 PMH, KEMH and Graylands)
Senior Food Service Attendant
 (Hospitals with less than 100 beds)
1st year of employment 445.10 48.00 493.10
2nd year of employment 451.10 48.00 499.10
3rd year of employment and
 thereafter 457.00 48.00 505.00
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Base Arbitrated Minimum
Rate Safety Net Weekly

Adjustments  Rate
$    $   $

Hospital Worker Level Ten
Assistant Housekeeper (SCGH)
Cleaning Services Supervisor (Port
 Hedland)
Head Orderly (KEMH)
Housekeeper (Mt Henry and Pyrton)
Housekeeper (Country Hospitals—
 20 beds and over)
Laundry Supervisor (Narrogin)
Senior Food Service Attendant
 (Hospitals with 100 or more beds)
Tradesperson Cook
1st year of employment 454.80 48.00 502.80
2nd year of employment 459.10 48.00 507.10
3rd year of employment and
 thereafter 462.90 48.00 510.90
Hospital Worker Level Eleven
Chef (other hospitals)
Head Orderly (PMH, Fremantle,
 Sunset and RPRH)
Housekeeper (Olive Jones Nurses’
 Home)
Housekeeper (Fremantle Hospital)
Linen Room and Despatch Supervisor
 (Swanbourne/Graylands)
Linen Services Supervisor (PMH)
Linen Supervisor (SCGH)
1st year of employment 475.30 48.00 523.30
2nd year of employment 481.50 48.00 529.50
3rd year of employment and
 thereafter 487.70 48.00 535.70
Hospital Worker Level Twelve
Chef (RPH and MHS)
1st year of employment 491.90 48.00 539.90
2nd year of employment 498.20 48.00 546.20
3rd year of employment and
 thereafter 504.60 48.00 552.60
Hospital Worker Level Thirteen
Head Orderly (SCGH)
Orderly and Transport Services
 Co-ordinator
1st year of employment 516.80 46.00 562.80
2nd year of employment 523.30 46.00 569.30
3rd year of employment and
 thereafter 530.20 46.00 576.20

(2) Junior Hospital Employees—
The minimum rate of wage payable to junior em-
ployees shall be the following percentage of the
prescribed wage during the first year of employment
for an adult employee doing the same class of work.

 %
Under 17 years of age  60
Under 18 years of age  70
Under 19 years of age  80
At 19 years of age 100
The percentages outlined above will also apply for
the purpose of calculating the shift penalty loading
payable pursuant to clauses 16, 17, 21 and 22 of this
award.

(3) Telephonists and receptionists (Graylands). The rates
payable from time to time to telephonists in the pub-
lic service shall apply.

(4) General Conditions—
(a) Casual employees shall be paid at the rate of

20 percent in addition to the rates herein pre-
scribed.

(b) Except where this clause specifies classifica-
tions which require the employee to be in
charge of other employees, any employee who
is placed in charge of—

(i) not less than three and not more than
ten other employees shall be paid
$15.10 per week in addition to the or-
dinary wage prescribed by this clause;

(ii) more than 10 and not more than ten
other employees shall be paid $22.60
per week in addition to the ordinary
wage prescribed by this clause;

(iii) more than 20 other employees shall be
paid $30.15 per week in addition to the
ordinary wage prescribed by this
clause.

(c) In this clause the term ‘year of employment’
shall mean year of service with the employing
hospital.

(d) The rates herein prescribed shall be increased
by the amount of any percentage increase in
wages awarded by the Western Australian In-
dustrial Relations Commission to employees
covered by this award.
Where any increase in wages is not a percent-
age increase, the rates of wage shown in this
award as relating to afternoon and night shift,
permanent shift or weekend work or public
holidays shall be adjusted to reflect the rela-
tionship which the additional payment bears
to the amount of $457.65 as at the 1 January,
1990.

(5) An employee who regularly performs shift or week-
end work shall be paid for Accrued Days Off,
including shift or weekend penalties, when those days
are taken as leave and at the rate which applied when
they were accumulated.

(6) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.

(7) Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

(8) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.
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INDEPENDENT SCHOOLS ADMINISTRATIVE AND
TECHNICAL OFFICERS AWARD 1993.

No. A 15 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Anglican Schools Commission (Inc) and Others.

No. 1484 of 1998.

Independent Schools Administrative and Technical Officers
Award 1993.

No. A 15 of 1991.

COMMISSIONER P E SCOTT.

2 November 1998.

Order.
HAVING heard Mr I Sands on behalf of the Applicant and Dr
I E Fraser on behalf of the Association of Independent Schools
of Western Australia, (Inc) and Ms A Britto on behalf of the
Catholic Education Office and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Independent Schools Administrative and
Technical Officers Award 1993 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after the 6th day of October 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 14. – Salaries: Delete subclause (1)(a) of this clause

and insert the following in lieu thereof—
14.—SALARIES

(1) (a) The minimum annual rate of salary, accord-
ing to classification and experience, payable
to officer shall be—

1st, 2nd and 3rd $14; $12; $10
$8 per week $10 per week per week

Minimum Safety Net Safety Net Safety Net Total
Salary Adjustment Adjustment Adjustment  Salary

Level $ per $ per $ per $ per $ per
Annum Annum Annum Annum Annum

LEVEL 1 18,500 1251 522 730 21,003
18,750 1251 522 730 21,253
19,000 1251 522 730 21,503
19,250 1251 522 730 21,753
19,500 1251 522 730 22,003
19,750 1251 522 730 22,253

LEVEL 2 20,500 1251 522 730 23,003
21,000 1251 522 730 23,503
21,500 1251 522 730 24,003
22,000 1251 522 730 24,503
22,500 1251 522 730 25,003
23,000 1251 522 730 25,503

LEVEL 3 24,000 1251 522 730 26,503
24,600 1251 522 730 27,103
25,200 1251 522 730 27,703
25,800 1251 522 730 28,303
26,400 1251 522 730 28,903
27,000 1251 522 626 29,399

LEVEL 4 25,500 1251 522 730 28,003
26,500 1251 522 730 29,003
27,500 1251 522 626 29,899
28,500 1251 522 626 30,899
29,500 1251 522 626 31,899
30,500 1251 522 626 32,899

(i) The rates of pay in this award include
three arbitrated safety net adjustments
totalling $24.00 per week available

under the Arbitrated Safety Net Adjust-
ment Principle pursuant to either the
December 1993 State Wage Decision,
the December 1994 State Wage Deci-
sion and the March 1996 State Wage
Decision. The first, second and third
$8.00 per week arbitrated safety net
adjustments may be offset to the ex-
tent of any wage increases payable
since 1 November 1991 pursuant to en-
terprise agreements or consent awards
or award variations to give effect to
enterprise agreements, insofar as that
wage increase or part of it has not pre-
viously been used to offset an arbitrated
safety net adjustment. Increases made
under previous State Wage Case Prin-
ciples or under the current Statement
of Principles, excepting those resulting
from enterprise agreements, are not to
be used to offset arbitrated safety ad-
justments.

(ii) Furthermore the rates of pay in this
award include the $10.00 per week ar-
bitrated safety net adjustment payable
from the beginning of the first pay pe-
riod on or after 14th day of November
1997.
This arbitrated safety net adjustment
shall be offset against any equivalent
amount in rates of pay received by
employees since 1 November 1991
whose wages and conditions are regu-
lated by this award and which are above
the wage rates prescribed in it, provided
that the above award payments include
wages payable under an enterprise
agreement in which absorption is not
contrary to the terms of the enterprise
agreement.
Increases made under State Wage Case
Principles prior to November 1997,
except those resulting from enterprise
agreements, are not to be used to offset
this arbitrated safety net adjustment of
$10.00 per week.

(iii) The rates of pay in this award include
the arbitrated safety net adjustment
payable under the June 1998 State
Wage Case Decision. This arbitrated
safety net adjustment shall be offset
against any equivalent amount in rates
of pay received by employees whose
wages and conditions of employment
are regulated by this award which are
above the wage rates prescribed in the
award. Such above award payments
include wages payable pursuant to en-
terprise agreements, consent awards or
award variations to give effect to en-
terprise agreements and over award
arrangements. Absorption which is
contrary to the terms of an agreement
is not required.
Increases made under previous State
Wage Case Principles or under the cur-
rent Statement of Principles, excepting
those resulting from enterprise agree-
ments, are not to be used to offset
arbitrated safety net adjustments.
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INDEPENDENT SCHOOLS (BOARDING HOUSE)
SUPERVISORY STAFF AWARD.

No. A 9 of 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Aquinas College and Others.

No. 1482 of 1998.

Independent Schools (Boarding House)
Supervisory Staff Award.

No. A 9 of 1990.

COMMISSIONER P E SCOTT.

2 November 1998.

Order.
HAVING heard Mr I Sands on behalf of the Applicant and Dr
I E Fraser on behalf of the Association of Independent Schools
of Western Australia, (Inc) and Ms A Britto on behalf of the
Catholic Education Office and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Independent Schools (Boarding House) Su-
pervisory Staff Award be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after the 6th day of October 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 11.—Salaries: Delete subclause (1) of this clause

and insert the following in lieu thereof—
(1) The minimum annual rate of salary payable to em-

ployees shall be as follows—
(a) Supervisor—

1st, 2nd and 3rd $14; $12; $10
$8 per week $10 per week per week

Minimum Safety Net Safety Net Safety Net Total
Salary Adjustment Adjustment Adjustment  Salary
$ per $ per $ per $ per $ per

Annum Annum Annum Annum Annum
1st year of
experience 18,706 1251 522 730 21,209
2nd year of
experience 19,475 1251 522 730 21,978
3rd year of
experience 20,500 1251 522 730 23,003
4th year of
experience 21,525 1251 522 730 24,028
5th year of
experience 22,550 1251 522 730 25,053
6th year of
experience 23,575 1251 522 730 26,078

(b) Senior Supervisor—
1st, 2nd and 3rd $14; $12; $10
$8 per week $10 per week per week

Minimum Safety Net Safety Net Safety Net Total
Salary Adjustment Adjustment Adjustment  Salary
$ per $ per $ per $ per $ per

Annum Annum Annum Annum Annum
1st year of
experience 25,113 1251 522 730 27,616
Thereafter 26,650 1251 522 730 29,153

(c) Relief Supervisor—
(i) A relief supervisor shall be paid per

rostered shift at a rate calculated at step
6 of paragraph (a) of this subclause,
divided by 260.

(ii) A relief houseparent shall be paid per
rostered shift at a rate calculated at step
5 of paragraph (a) of this subclause,
divided by 260.

(d) Houseparent—
Notwithstanding the provision of paragraph (a)
of this subclause, the maximum salary level
for this classification shall be that determined
as the fifth year of experience.

(e) The rates of pay in this award include three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision
and the March 1996 State Wage Decision. The
first, second and third $8.00 per week arbi-
trated safety net adjustments may be offset to
the extent of any wage increases payable since
1 November 1991 pursuant to enterprise agree-
ments or consent awards or award variations
to give effect to enterprise agreements, inso-
far as that wage increase or part of it has not
previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreements, are
not to be used to offset arbitrated safety ad-
justments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after 14th day of No-
vember 1997.
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

(f) The rates of pay in this award include the ar-
bitrated safety net adjustment payable under
the June 1998 State Wage Case Decision. This
arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay
received by employees whose wages and con-
ditions of employment are regulated by this
award which are above the wage rates pre-
scribed in the award. Such above award
payments include wages payable pursuant to
enterprise agreements, consent awards or
award variations to give effect to enterprise
agreements and over award arrangements.
Absorption which is contrary to the terms of
an agreement is not required.
Increases made under previous State Wage
Case Principles or under the current Statement
of Principles, excepting those resulting from
enterprise agreements, are not to be used to
offset arbitrated safety net adjustments.
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INDEPENDENT SCHOOLS’ TEACHERS’
AWARD 1976.

No. R 27 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Anglican Schools Commission (Inc) and Others.

No. 1483 of 1998.

Independent Schools’ Teachers’ Award 1976.
No. R 27 of 1976.

COMMISSIONER P E SCOTT.

2 November 1998.

Order.
HAVING heard Mr I Sands on behalf of the Applicant and Dr
I E Fraser on behalf of the Association of Independent Schools
of Western Australia, (Inc) and Ms A Britto on behalf of the
Catholic Education Office and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Independent Schools’ Teachers’ Award 1976
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 6th day
of October 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 11.—Salaries: Delete subclause (1)(a) of this clause

and insert the following in lieu thereof—
(1) (a) The minimum annual rate of salary payable to

teachers engaged in the undermentioned clas-
sifications shall be—

1st, 2nd and 3rd $14; $12; $10
$8 per week $10 per week per week

Minimum Safety Net Safety Net Safety Net Total
Salary Adjustment Adjustment Adjustment  Salary
$ per $ per $ per $ per $ per

Annum Annum Annum Annum Annum
Step 1 21,935 1,251 522 730 24,438
Step 2 23,268 1,251 522 730 25,771
Step 3 24,600 1,251 522 730 27,103
Step 4 26,138 1,251 522 730 28,641
Step 5 27,573 1,251 522 626 29,972
Step 6 28,803 1,251 522 626 31,202
Step 7 30,033 1,251 522 626 32,432
Step 8 31,570 1,251 522 626 33,969
Step 9 33,261 1,251 522 626 35,660
Step 10 34,645 1,251 522 626 37,044
Step 11 35,875 1,251 522 522 38,170
Step 12 37,413 1,251 522 522 39,708
Step 13 38,950 1,251 522 522 41,245

(i) The rates of pay in this award include
three arbitrated safety net adjustments
totalling $24.00 per week available
under the Arbitrated Safety Net Adjust-
ment Principle pursuant to either the
December 1993 State Wage Decision,
the December 1994 State Wage Deci-
sion and the March 1996 State Wage
Decision. The first, second and third
$8.00 per week arbitrated safety net
adjustments may be offset to the ex-
tent of any wage increases payable
since 1 November 1991 pursuant to en-
terprise agreements or consent awards
or award variations to give effect to
enterprise agreements, insofar as that
wage increase or part of it has not pre-
viously been used to offset an arbitrated
safety net adjustment. Increases made
under previous State Wage Case Prin-
ciples or under the current Statement

of Principles, excepting those resulting
from enterprise agreements, are not to
be used to offset arbitrated safety ad-
justments.

(ii) Furthermore the rates of pay in this
award include the $10.00 per week ar-
bitrated safety net adjustment payable
from the beginning of the first pay pe-
riod on or after 14th day of November
1997.
This arbitrated safety net adjustment
shall be offset against any equivalent
amount in rates of pay received by
employees since 1 November 1991
whose wages and conditions are regu-
lated by this award and which are above
the wage rates prescribed in it, provided
that the above award payments include
wages payable under an enterprise
agreement in which absorption is not
contrary to the terms of the enterprise
agreement. Increases made under State
Wage Case Principles prior to Novem-
ber 1997, except those resulting from
enterprise agreements, are not to be
used to offset this arbitrated safety net
adjustment of $10.00 per week.

(iii) The rates of pay in this award include
the arbitrated safety net adjustment
payable under the June 1998 State
Wage Case Decision. This arbitrated
safety net adjustment shall be offset
against any equivalent amount in rates
of pay received by employees whose
wages and conditions of employment
are regulated by this award which are
above the wage rates prescribed in the
award. Such above award payments
include wages payable pursuant to en-
terprise agreements, consent awards or
award variations to give effect to en-
terprise agreements and over award
arrangements. Absorption which is
contrary to the terms of an agreement
is not required.
Increases made under previous State
Wage Case Principles or under the cur-
rent Statement of Principles, excepting
those resulting from enterprise agree-
ments, are not to be used to offset
arbitrated safety net adjustments.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.

No. A33 of 1987.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Blastworks Pty Ltd and Others.

No. 2002 of 1997.

Industrial Spraypainting and Sandblasting Award 1991.
No. A33 of 1987.

COMMISSIONER P E SCOTT.
9 October 1998.

Order.
HAVING heard Ms J Harrison on behalf of the Applicant and
Mr K Dwyer on behalf of the Respondents and by consent, the
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Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Industrial Spraypainting and Sandblasting
Award 1991 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 7th day of September 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Schedule B—Superannuation: Delete this Schedule and

insert the following in lieu thereof—
The superannuation provisions contained herein operate sub-

ject to the requirements of the hereinafter prescribed provision
titled—Compliance, Nomination and Transition.

1. Definitions
For the purposes of this clause—

(a) “Superannuation legislation” means the Federal leg-
islation, as varied from time to time, governing the
Superannuation rights and obligations of the parties,
which includes the Superannuation Guarantee (Ad-
ministration) Act 1992, the Superannuation
Guarantee Charge Act 1992, the Superannuation In-
dustry (Supervision) Act 1993 and the
Superannuation (Resolution of Complaints) Act
1993.

(b) “Fund” means a complying fund, as defined in the
Superannuation legislation.

(c) “Eligible employee” shall mean an employee who is
entitled to receive employer superannuation contri-
butions in accordance with the Superannuation
legislation.

(d) “The relevant fund” means the fund selected in re-
spect of an employee pursuant to subclause 4 hereof.

(e) “Ordinary time earnings” (which, for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowances, trade
allowances, shift loading and leading hand, in charge
or supervisory allowances where applicable. The term
includes any regular over-award pay as well as casual
rates received for ordinary hours of work. All other
allowances and payments are excluded.

2. Contributions
(a) In accordance with the Superannuation legislation

and subject to the Trust Deed of the relevant Fund,
an employer shall contribute an amount on behalf of
each eligible employee into a relevant superannua-
tion fund, which reflects the employers’ liability as
prescribed in Part 3 of the Superannuation Guaran-
tee (Administration) Act 1992 (as set out in (b)
below).

(b) The level of contributions required under the Super-
annuation Guarantee (Administration) Act 1992 are
as follows—
Financial Year (1 July—30 June) Percentage
1997-98 6
1998-99 7

3. Employee Contributions
(a) Subject to the rules of the Fund, employees who wish

to make contributions to the Fund additional to those
being paid pursuant to sub-clause 2 hereof, shall be
entitled to do so. Such employees may either for-
ward their own contributions directly to the Fund
administrators or, where, it is practicable to do so,
authorise the employer to pay into the Fund from the
employee’s wages, amounts specified by the em-
ployee.

(b) Employee contributions to the Fund deducted by the
employer at the employee’s request shall be held in

Trust on the employee’s behalf and be subject to the
following conditions—

(i) The amount of contributions shall be expressed
in whole dollars.

(ii) Employees shall have the right to adjust the
level of contribution made on their own be-
half from the first of the month following the
giving of three months’ written notice to the
employer. Provided that by agreement with the
employer, employees may vary their additional
contribution in extenuating circumstances at
other times.

(iii) Contributions deducted under this clause shall
be forwarded to the Fund at the same time as
contributions under subclause 2 hereof.

4. Superannuation Fund
(a) The employer shall make superannuation contribu-

tions, or improvements pursuant to this clause, to
any of the following Funds (that meet the definition
set out in 1(b))—

(i) C+BUS, the Westscheme Superannuation
Scheme, Building Employees Superannuation
Trust; or

(ii) any fund agreed between the employer and
eligible employees, and the Union or Unions,
where applicable; or

(iii) any other approved occupational superannua-
tion fund to which an employer or eligible
employee who is a member of the religious
fellowship known as The Exclusive Brethren
elects to contribute.

(b) Provided that an employer shall not be required to
contribute to more than one fund in respect of eligi-
ble employees employed under his Award.

(c) Subject to the terms of this clause, where there is a
dispute over the choice of fund in respect of one or
more employees, the matter shall be referred to the
Western Australian Industrial Relations Commission
for determination.

5. Fund Membership
The employer shall make an eligible employee aware of his/

her entitlements under this clause and shall arrange for such
eligible employee the opportunity to become a member of the
relevant Fund. An eligible employee shall, within a period of
30 days from commencement of employment complete the
necessary application forms to become a member of the rel-
evant fund, to the satisfaction of the Trustees of that Fund, in
order to be entitled to the contributions prescribed in subclause
2 hereof.

6. Absence from Work
Subject to the Trust Deed to the Fund of which an employee

is a member the following provisions shall apply—
(a) Paid Leave

Contributions shall continue whilst a member of a
Fund is absent on paid annual leave, sick leave, long
service leave, public holidays, jury service, bereave-
ment leave, or other paid leave.

(b) Unpaid Leave
Contributions shall not be required in respect of any
period of absence from work without pay of one day
or more.

(c) Work Related Injury or Illness
In the event of an eligible employee’s absence from
work being due to work related injury or work re-
lated illness, contributions at the normal rate shall
continue for the period of the absence provided that—

(i) the member of the fund is receiving workers
compensation payments or is receiving regu-
lar payments directly from the employer in
accordance with statutory requirements or the
provisions of the Award;

(ii) the person remains an employee of the em-
ployer.
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Compliance, Nomination and Transition

Notwithstanding anything contained elsewhere herein which
requires that contribution be made to a superannuation fund or
scheme in respect of an employee, on and from 30 June 1998—

(a) Any such fund or scheme shall no longer be a com-
plying superannuation fund or scheme for the
purposes of this clause unless—

(i) the fund or scheme is a complying fund or
scheme within the meaning of the Superan-
nuation Guarantee (Administration) Act 1992
of the Commonwealth; and

(ii) under the governing rules of the fund or
scheme, contributions may be made by or in
respect of the employee permitted to nomi-
nate a fund or scheme;

(b) the employee shall be entitled to nominate the com-
plying superannuation fund or scheme to which
contributions are to be made by or in respect of the
employee;

(c) The employer shall notify the employee of the enti-
tlement to nominate a complying superannuation
fund or scheme as soon as practicable;

(d) A nomination or notification of the type referred to
in paragraphs (b) and (c) of this subclause shall, sub-
ject to the requirements of regulations made pursuant
to the Industrial Relations Legislation Amendment
and Repeal Act 1995, be given in writing to the em-
ployer or the employee to whom such is directed;

(e) The employee and employer shall be bound by the
nomination of the employee unless the employee and
employer agree to change the complying superan-
nuation fund or scheme to which contributions are
to be made;

(f) The employer shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by a employee;

Provided that on and from 30 June 1998, and until
an employee thereafter nominates a complying su-
perannuation fund or scheme—

(g) if one or more complying superannuation funds or
schemes to which contributions may be made be
specified herein, the employer is required to make
contributions to that fund or scheme, or one of those
funds or schemes nominated by the employer;

or

(h) if no complying superannuation fund or scheme to
which contributions may be made be specified herein,
the employer is required to make contributions to a
complying fund or scheme nominated by the em-
ployer.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Blastworks Pty Ltd and Others.

No. 2002 of 1997.

Industrial Spraypainting and Sandblasting Award 1991.
No. A33 of 1987.

COMMISSIONER P E SCOTT.

9 October 1998.

Order.
HAVING heard Ms J Harrison on behalf of the Applicant and
Mr K J Dwyer on behalf of the Respondents and by consent,

the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, and by consent, hereby or-
ders—

That Application No. 2002 of 1997 be divided into two
parts, to become Application No. 2002 of 1997 which
shall deal with the superannuation contribution rate and
Application No. 2002A of 1997 which shall deal with the
remainder of the matters.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

KALGOORLIE CONSOLIDATED GOLD MINES
AWARD 1998.
No. A 1 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kalgoorlie Consolidated Gold Mines Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. C 291 of 1998.

Kalgoorlie Consolidated Gold Mines Award 1998.

No. A 1 of 1998.

14 October 1998.

Order.
WHEREAS pursuant to section 44 of the Industrial Relations
Act 1979 the Applicant sought a conference to discuss the
question of current shift arrangements for employees of the
Applicant; and

WHEREAS I, the undersigned, a Commissioner of the West-
ern Australian Industrial Relations Commission, on 9 October
1998 presided over a conference between the parties follow-
ing which agreement was reached regarding current shift
arrangements;

NOW THEREFORE, pursuant to the powers conferred un-
der the Industrial Relations Act 1979, being satisfied that the
terms of the General Order of the Commission No. 757 of
1998 dated 12 June 1998 have been complied with, and by
consent, I do hereby order—

THAT the Kalgoorlie Consolidated Gold Mines Award
1998 be varied only to the extent of binding the parties
hereto in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 30th day of
September, 1998.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
1. Clause 8.—Contract of Employment: Delete paragraph

(a) of subclause (12) and insert in lieu thereof the following—
(a) Full time: to work on a regular rostered basis for

either an average of 37.5, 42 or 56 hours per week
for Mt Charlotte employees, an average of 42 hours
per week for continuous shift employees or an aver-
age of 40 hours per week for all other employees
(excluding overtime).

2. Clause 10.—Employee Earnings: In lieu of the rates of
pay prescribed under paragraph (a) of subclause (5) and placita
(i) to (v) of paragraph (b) of subclause (5) of the Award, Mt
Charlotte employees working in or associated with
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underground operations shall be entitled to the following rates
of pay—

(a) Maintenance Employees
Continuous (56 hours per week)

Annualised Base    Fortnightly Base     Hourly Base    Overtime Rate

C7 63,016 2,423.68 21.64 24.24
C8 60,599 2,330.72 20.81 23.31
C9 58,182 2,237.76 19.98 22.38
C10 55,765 2,144.80 19.15 21.45
C11 51,804 1,992.48 17.79 19.92
C12 49,679 1,910.72 17.06 19.11
C13 46,068 1,771,84 15.82 17.72

Non Continuous (42 hours per week)
Annualised Base    Fortnightly Base     Hourly Base    Overtime Rate

C7 47,268 1,818.00 21.64 28.86
C8 45,450 1,748.08 20.81 27.75
C9 43,632 1,678.15 19.98 26.64
C10 41,814 1,608.23 19.15 25.53
C11 38,860 1,494.62 17.79 23.72
C12 37,269 1,433.42 17.06 22.75
C13 34,542 1,328.54 15.82 21.09

The overtime rate prescribed in this paragraph is payable
for each hour of unrostered overtime work performed on any
day of the week.

Overtime will only be paid for the actual hours worked.
(b) Mining Employees

Annualised Base    Fortnightly Base     Hourly Base

Development
Jumbo 113,335 4,359.04 38.92
G/Support 93,446 3,594.08 32.09
Charge Up 83,196 3,199.84 28.57

Production and Haulage
Loader Operator 78,508 3,019,52 26.96
Truck Operator 70,645 2,717.12 24.26
Popperman 71,344 2,744.00 24.50

Mine Services
Service/Shaft  51,251 1,971.20  17.60

Production Drilling
Driller  88,700 3,411.52 30.46
Stope Shot Firer 77,983 2,999.36  26.78

Non Continuous
(37.5 hours per week)
Airleg Mining 52,000 2,000.00 26.67
Mine Services  37,001  1,423.12 18.98

3. Clause 13.—Hours of Work: Delete paragraph (b) of
subclause (4) and insert in lieu thereof the following –

(b) All other underground employees shall work an av-
erage of 42 or 56 hours per week, either on 9 hour
shifts inclusive of a 30 minute paid meal break or on
12 hour shifts inclusive of two 20 minute breaks per
shift.

4. The parties have liberty to apply on giving the other not
less than 48 hours’ notice of intention to apply.

MASTERS, MATES AND ENGINEERS PASSENGER
FERRIES AWARD.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Merchant Service Guild of Australia, Western Australian

Branch, Union of Workers and Another
and

Boat Torque Cruises Pty Ltd and Others.
No. A 9 of 1996.

Masters, Mates and Engineers Passenger Ferries Award.
COMMISSIONER A.R. BEECH.

15 September 1998.

Reasons for Decision.
The parties to this award have been negotiating with a view to
agreeing on further clauses to be inserted into the award which
issued in August 1997 (77 WAIG 3349). In accordance with
the wishes of the parties, the Commission convened a hearing
on the 22nd April 1998 at which evidence was received from
both the applicants and the respondents on the clauses which
the unions claim should now be inserted into the award. At the
conclusion of those proceedings, the parties resumed their dis-
cussions on the understanding that the Commission may be
requested to determine some particular issues to assist the par-
ties.

The Commission was subsequently informed by both par-
ties that it was most unlikely that the parties would be able to
agree on the claims of the unions in relation to ordinary hours
of work and overtime, and whether sick leave should be cu-
mulative from year to year. The Commission has been asked
to determine those matters.

Hours and Overtime
The union submits that the ferry industry is part and parcel

of the tourist industry and as such it can be categorised as a
service industry, that is to say, as an industry where it is neces-
sary to provide services outside of what are generally
considered normal business hours. The unions recognise that
the industry is a highly seasonal one with a high volume pas-
senger turnover in summer and a low turnover in winter. The
unions state that the only way to officially meet both the in-
dustry’s and the employees’ needs is for permanent employees
to be paid overtime for work in excess of standard hours. The
unions draw upon what they understand to be the conditions
which generally operate for deckhands and submit that these
conditions ought be applied to both deckhands and the super-
visors within the industry.

For the respondents, concern is expressed that the unions’
claims dangerously fail to reflect current conditions or meet
the needs of the industry. The clauses proposed will have im-
mediate and severe economic and operational consequences
on the employers’ business. Evidence from the various com-
panies clearly show significant variations in hours of work.
The industry covered by the award includes not only a Rottnest
Island service but also river/twilight cruises. The service op-
erates over 7 days of the week with a spread of hours from
6.00 am through to approximately 2.00 am. The industry is
highly seasonal. Employers and full-time employees have ar-
ranged hours of work on an annualised basis with additional
time off or reduced hours worked over the quieter winter sea-
son. The respondents therefore propose that the Hours clause
of the new award should be on an annualised basis with a
maximum of 50 ordinary hours being able to be worked per
week.

The Commission is obliged to apply the first award princi-
ple of the Commission’s State Wage Fixing Principles. That
states—

“In the making of a first award, the main consideration
shall be that the award meets the needs of a particular
industry or enterprise while ensuring that employee’s in-
terests are also properly taken into account. Structural
efficiency considerations shall apply in the making of such
an award.”

In my view, the application of that Principle can result only
in the Commission’s endorsement of the employer’s approach
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in this matter. The evidence before the Commission of the
operation of the industry covered by this award is such that
the seasonal nature of the industry and the hours that it oper-
ates is best approached by an averaging process which will
take into account both the needs of the industry and the inter-
est of the employees to be fairly recompensed. The Commission
therefore does not accept the unions’ claims. The Commission
directs the parties to continue their discussions for the pur-
pose of agreeing on the terms of a clause to be inserted in the
award which reflects annualised salaries. The decision is one
of principle. The Commission has not been asked to decide
whether the maximum number of hours which should consti-
tute ordinary hours should be 50 or some other figure.
Accordingly, the parties’ discussions should include that mat-
ter.

Accumulation of sick leave
I note the evidence of Mr McGarry that his experience be-

tween 1993 and 1996 in the ferry industry was that sick leave
was not paid. That would seem to have been overcome. The
evidence of all employers was that employees currently re-
ceive 10 days sick leave per annum but that it does not
accumulate from year to year.

Reference is again made to the first awards principle. Al-
though the application of that principle to conditions of
employment such as the hours and overtime claimed is more
apparent when considering the needs of a particular industry
or enterprise while ensuring that employee’s interests are also
properly taken into account, the application of that principle
to the claim that sick leave should be allowed to accumulate is
not that apparent. It is not easy to see how allowing sick leave
to accumulate or not accumulate affects the needs of the par-
ticular industry or enterprise. But it may well be in the
employees’ interests to be allowed to accumulate sick leave.

Although the respondents are correct in noting that a Com-
mission in Court Session refused to make a General Order
regarding sick leave to be applied to employees not covered
by an award ((1989) 69 WAIG 3499), I am not sure that that
case is directly relevant to the current situation. In that matter,
the Commission in Court Session was asked to issue a Gen-
eral Order to prescribe minimum conditions for sick leave for
full-time and part-time employees other than casual employ-
ees throughout the state who were not otherwise covered by
an award or an industrial agreement of the Commission. The
Commission in Court Session refused the application. To some
extent, that decision has been overtaken by the Minimum Con-
ditions of Employment Act, 1993. That Act provides a
minimum entitlement to sick leave of 10 days per year to an
employee other than a casual employee, which is not accumu-
lative.

However, the issue before the Commission is whether in the
context of the industry covered by this award, sick leave should
be allowed to accumulate. The considerations involved in de-
ciding that issue are different from those applying to industry
at large. It is not a satisfactory answer to the claim to state that
accumulation of sick leave cannot be considered merely be-
cause accumulation is not regarded as a minimum entitlement,
whether by way of the refusal of the General Order applica-
tion or by way of the Minimum Conditions of Employment
Act. The question before the Commission is whether the claim
can be granted according to equity, good conscience and the
substantial merits of the case.

The issue of accumulation of sick leave was considered in
principle by a Commission in Court Session in a claim relat-
ing to storepersons and clerks in 1979 (59 WAIG 1377). The
Commission noted that—

“Generally, we believe there should be unlimited accu-
mulation to provide for the worker who may suffer more
serious ailments in later life and who has been able to
build up a credit of sick leave by resisting the temptation
to fritter the entitlement on casual and petty absences.”

I see no reason why that principle does not have application
here. While it is true that the unions on this occasion have not
sought to argue that there is a demonstrated need for accumu-
lated sick leave in this industry, I do not believe there is an
obligation on them to do so. What is in issue here is the prin-
ciple of providing for the genuine illness of an employee which
may require more than the sick leave available to an employee

in one year. Such an event would not normally occur and it is
inappropriate for the Commission to require a union to show
that an employee in the industry previously had been in that
unfortunate situation before the claim could be considered. I
have no reason to doubt that the employees in this industry are
little different from the community generally. A long term genu-
ine illness is an unfortunate consequence which may occur to
any employee. I see no reason to find that this award should
be different in principle on a matter such as this from the awards
generally in this Commission (and see: FMWU v. Coca Cola
Bottlers and Others (1979) 60 WAIG 46). Relevantly, the
Deckhands (Passenger Ferries, Launches and Barges) Award,
No. 15 of 1972 allows sick leave to accumulate (Clause 15(7)
see: 67 WAIG 1169 at 1171, 1174) and I see no reason not to
regard that provision as representing a fair condition.

It is to be noted however, that in the decision of the Com-
mission in Court Session previously quoted above, and indeed
to the Deckhands award referred to, there is a limit on how
much sick leave may be paid in any one year. The parties should
incorporate such a ceiling in the clause to issue in the award.

For the above reasons the Commission determines that sick
leave shall accumulate from year to year.

In accordance with the Commission’s understanding of the
wishes of the parties, no order will issue in relation to this
decision. Rather, the application remains adjourned on the
understanding that the parties are continuing their discussions
with some optimism. The Commission will expect the parties
to incorporate the findings of the Commission in this decision
into their discussions. However, the application remains ad-
journed on the understanding that either party will contact the
Commission when their negotiations have concluded.

Appearances:  (By way of written submissions)
Mr T. Boronovskis on behalf of the Merchant Service Guild,

Western Australian Branch, Union of Workers.
Mr L. Joyce on behalf of the respondents.

MINERAL SANDS INDUSTRY AWARD.
No. A3 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian

Branch

and

RGC Minerals Sands Ltd and Others.

No. 1790 of 1998.

29 September 1998.

Order.
WHEREAS the Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia—Western Aus-
tralian Branch has filed Application No 1790 of 1998 in the
Commission seeking to vary the Mineral Sand Industry Award
A3 of 1991;

AND WHEREAS an application has also been made seek-
ing a direction that the application be served only on RGC
Minerals Sands Ltd, Westralian Sands Ltd and the named un-
ion parties to the award;

AND WHEREAS an application has also been made for a
reduction in the time for filing a Notice of Answer and Coun-
terproposal in accordance with the Industrial Relations Act,
1979 in Application No 1790 of 1998;

AND WHEREAS the Commission has dealt with this mat-
ter ex parte in Chambers, I, the undersigned Commissioner,
pursuant to the powers conferred on me under the Industrial
Relations Act, 1979, do hereby order and direct—

(1) THAT the Construction, Mining, Energy, Timber-
yards, Sawmills and Woodworkers Union of
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Australia—Western Australian Branch shall forth-
with serve application 1790 of 1998 and a copy of
this Order on—

(a) RGC Mineral Sands Ltd;
(b) Westralian Sands Ltd;
(c) The Australian Workers Union, Industrial

Union of Workers
(d) The Communications, Electrical, Electronics,

Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineer-
ing and Electrical Division, WA Branch

(e) The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries, Union of
Workers – Western Australian Branch

(2) THAT a Notice of Answer and Counterproposal to
the claim in Application No. 1790 of 1998, lodged
with the Commission on the 29th day of September
1998, shall be lodged with the Commission and a
copy thereof served on the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers
Union of Australia—Western Australian Branch
within 7 days from the date of service of this Order.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

MISCELLANEOUS WORKERS’ (ACTIV
FOUNDATION) AWARD.

No. A 20 of 1980.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Activ Foundation Inc.

No. 1447 of 1996.

Miscellaneous Workers’ (Activ Foundation) Award.
No. A 20 of 1980.

COMMISSIONER P E SCOTT.

30 October 1998.

Order.
HAVING heard Ms S Ellery on behalf of the Applicant and
Mr L Burns on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Miscellaneous Workers’ (Activ Foundation)
Award be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 21st day of September 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 18.—Car Allowance: Delete subclause (5) of this

clause and insert the following in lieu thereof—
(5) Rates of allowance for use of employee’s own vehi-

cle on employer’s business

Schedule 1—Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over 1600 cc

Rate per kilometre 2600cc 1600cc & Under
-2600cc

Metropolitan Area 63.3 54.9 48.7
South West Land Division 65.1 56.5 50.2
North of 23.5° South Latitude 71.4 62.3 55.5
Rest of the State 67.3 58.4 51.8

Schedule 2—Motor Cycles Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 21.9
Motor vehicles with rotary engines are to be included in the
1600-2600cc category.

2. Clause 23.—Travelling, Transfers and Relieving Duty:
Delete this clause and insert the following in lieu thereof—

Column A Column B Column C
Daily Rate Daily Rate Daily Rate

Married Single
Employee Employee
Relieving Relieving

Allowance for Allowance for
Period in Excess Period in Excess

of 35 days of 35 days
(Clause 17(3)(b)) (Clause 17(3)(b))

Transfer Allowance
for Period in Excess
of Prescribed Period

(Clause 16 (3))
Item Particulars $ $ $
Allowance to meet incidental expenses
1. W.A.—South of 26°

South Latitude 8.65
2. W.A.—North of 26°

South Latitude 10.35
3. Interstate 10.35

Accommodation involving an overnight stay at a Hotel or Motel
4. W.A.—Metropolitan

Hotel or Motel 148.20 74.10 49.35
5. Locality South of 26°

South Latitude 124.05 62.05 41.30
6. Locality North of 26°

South Latitude—
Broome 197.25 98.60 65.70
Carnarvon 123.15 61.60 41.00
Dampier 146.10 73.05 48.65
Derby 157.20 78.60 52.35
Exmouth 157.35 78.65 52.40
Fitzroy Crossing 160.35 80.20 53.40
Gascoyne Junction 118.85 59.40 39.55
Halls Creek 166.85 83.40 55.55
Karratha 240.10 120.05 79.95
Kununurra 154.75 77.35 51.55
Marble Bar 125.35 62.70 41.75
Newman 190.35 95.20 63.40
Nullagine 115.35 57.70 38.40
Onslow 101.80 50.90 33.90
Pannawonica 126.85 63.40 42.25
Paraburdoo 193.35 96.65 64.40
Port Hedland 202.75 101.35 67.50
Roebourne 133.70 66.85 44.55
Sandfire 97.35 48.65 32.40
Shark Bay 161.85 80.95 53.90
Tom Price 164.85 82.40 54.90
Turkey Creek 94.35 47.20 31.40
Wickham 130.35 65.20 43.40
Wyndham 101.85 50.90 33.90

7. Interstate—Capital City
Sydney 176.90 88.45 58.90
Melbourne 166.60 83.30 55.45
Other Capitals 153.80 76.90 51.20

8. Interstate—Other
than Capital City 124.05 62.05 41.30

Accommodation involving an overnight stay at other than a Hotel or Motel
9. W.A.—South of 26°

South Latitude 53.15
10. W.A.—North of 26°

South Latitude 63.70
11. Interstate 63.70

Travel not involving an overnight stay
12. W.A.—South of 26°

South Latitude—
Breakfast 10.20
Lunch 10.20
Evening Meal 24.05

13. W.A.—North of 26°
South Latitude—
Breakfast 11.95
Lunch 14.75
Evening Meal 26.70
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Column A Column B Column C
Daily Rate Daily Rate Daily Rate

Married Single
Employee Employee
Relieving Relieving

Allowance for Allowance for
Period in Excess Period in Excess

of 35 days of 35 days
(Clause 17(3)(b)) (Clause 17(3)(b))

Transfer Allowance
for Period in Excess
of Prescribed Period

(Clause 16 (3))
Item Particulars $ $ $

Deduction for normal living expenses
14. Each adult 18.40
15. Each child 3.15

Midday Meal
(Clause 20(iii))
16. Rate per meal 4.45
17. Maximum reimbursement

per pay period 22.30

The rates prescribed in this clause shall be increased in
accordance with movements in the Government Officers
Salaries, Allowances & Conditions Award 1989.

MOTOR VEHICLE (SERVICE STATION, SALES
ESTABLISHMENTS, RUST PREVENTION AND

PAINT PROTECTION) INDUSTRY AWARD.
No. 29 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, Western Australian Branch,
Industrial Union of Workers

and

Allpike’s Honda and Peugeot and Others.
No. 1560 of 1997.

Motor Vehicle (Service Station, Sales Establishments, Rust
Prevention and Paint Protection) Industry Award No. 29 of

1980.
No. A 29 of 1980.

17 October 1997.
Order.

HAVING heard Mr M. Lourey on behalf of the applicant and
Ms C. Brown and Ms J. Moss on behalf of respondents and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Motor Vehicle (Service Station, Sales Estab-
lishments, Rust Prevention and Paint Protection) Industry
Award No. 29 of 1980 be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after the 1st day of November 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
Clause 21.—Wages: Delete the preamble and subclause (1)

of this clause and insert in lieu thereof the following—

21.—WAGES
The following shall be the minimum rate of wages payable

to employees under this award from the beginning of the first
pay period commencing on or after 1st November 1997.

First &
Second

Base Arbitrated Total
Rate per Supplementary Safety Net Rate per

week Payment Adjustments week
$ $ $ $

(1) Adult Employees:
Service Station
Attendant Grade 1
reclassified to
Levels I  306.40  14.70  16.00  337.10

II 306.40 27.50 16.00 349.90
Service Station
Attendant Grade 2
reclassified to
Levels II 329.30 9.70 16.00 355.00

III 329.30 27.30 16.00 372.60
IV 329.30 43.50 16.00 388.80

Service Station
Attendant Grade 3
reclassified to
Levels III 346.10 14.30 16.00 376.40

IV 346.10 30.40 16.00 392.50

Provided that any increase in rates of pay flowing from im-
plementation of the Minimum Rates Adjustment Principle, may
be absorbed into any existing overaward payment, insofar as
that overaward payment is not being used for the purposes of
absorption of Arbitrated Safety Net Adjustments.

PENRHOS COLLEGE (ENTERPRISE BARGAINING)
AGREEMENT 1997.

AG 110 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and
Penrhos College.

No. AG 103 of 1998.
Penrhos College (Enterprise Bargaining) Agreement 1997.

AG 110 of 1997.
COMMISSIONER P E SCOTT.

9 September 1998.
Order.

HAVING heard Ms T I Howe on behalf of the Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Mr L Woodford on behalf of
Penrhos College and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the Penrhos College (Enterprise Bargaining)
Agreement 1997 be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
on and from the 1st day of June 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 2. – Arrangement:  After 16. No Precedent insert

new clause 17. Remuneration Package and renumber 17. Sig-
natories as follows—

17. Remuneration Package
18. Signatories

2. Clause 16. – No Precedent:  After this clause insert new
clause as follows—

17.—REMUNERATION PACKAGE
(1) For the purposes of this clause—

(a) “Teacher” means a teacher appointed to a pro-
motion level 1 or 2 position.
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(b) “Benefits” means the benefits nominated by
the teacher from the benefits provided by the
College and listed in paragraph (d) of
subclause (3) of this clause.

(c) “Benefit Value” means the amount specified
by the College as the cost to the College of the
benefit provided including Fringe Benefit Tax,
if any.

(d) “Fringe Benefit Tax” means tax imposed by
the Fringe Benefits Tax Act 1986.

(2) Conditions of Employment

Except as provided by this clause, teachers must be
employed at a salary based on a rate of pay, and on
terms and conditions, not less than those prescribed
by the agreement.

(3) Salary Packaging

The College may offer to provide and the teacher
may agree in writing to accept—

(a) salary packaging of up to 40% of gross salary
in the form of expense benefit payments;

(b) the Benefits nominated by the teacher ap-
proved by the employer;

(c) a salary equal to the difference between the
Benefit Value and the salary which would have
applied to the teacher or under subclause (2)
of this clause, in the absence of an agreement
under this subclause

(d) the available Benefits are those made avail-
able by the College from the following list—

(i) Superannuation;

(ii) Motor Vehicle; and

(iii) Other benefits as agreed between the
teacher and the College.

(e) the College must advise the teacher in writing
of the Benefit Value before the agreement is
entered into.

(4) During the currency of an agreement under
subclause (3) of this clause—

(a) Any teacher who takes paid leave on full pay
shall receive the Benefits and salary referred
to in paragraphs (a) and (b) of subclause (3)
of this clause.

(b) If a teacher takes leave without pay the teacher
will not be entitled to any Benefits during the
period of leave.

(c) If a teacher takes leave on less than full pay he
or she shall receive—

(i) the Benefits; and

(ii) the amount of salary calculated as
agreed between the College and the
teacher.

(5) The salary package is to operate on and from 1 June
1998 to 31 December 1998. Renewal will be on an
annual basis by agreement between the parties.

3. Clause 17.—Signatories:  Renumber this clause to 18.

RADIO AND TELEVISION EMPLOYEES’ AWARD.
No. R3 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Hills Industries Ltd and Others.

No. 1416 of 1998.

Radio and Television Employees’ Award.
No. R3 of 1980.

CHIEF COMMISSIONER W.S. COLEMAN.

30 September 1998.

Order.
HAVING heard Mr W. Game on behalf of the Applicant and
Ms A. Young on behalf of the Respondents and Ms V. Paul on
behalf of the Electrical Contractor’s Association and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Radio and Television Employees’ Award be
varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 17th day of
September 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 29.—Wages—
A. Delete subclause (1) and paragraph (a) of this clause and

insert in lieu thereof the following—
(1) The minimum rates of wage payable weekly to em-

ployees covered by this award shall be as follows—
(a) Adults Rate Arbitrated Total Rate

Per Safety Net Per Week
Week Adjustment

Radio-Television Serviceperson
 (Grade 1) 448.20 48.00 496.20
Radio-Television Serviceperson 418.90 48.00 466.90
Car Radio Installer 353.30 48.00 401.30
Antenna and/or Television Installer 353.30 48.00 401.30
Assembler 340.60 48.00 388.60

B. At the end of paragraph (b) of subclause (1) of this clause
insert the following—

The rates of pay in this award include the arbitrated safety
net adjustment payable under the June 1998 State Wage
Case Decision. This arbitrated safety net adjustment shall
be offset against any equivalent amount in rates of pay
received by employees whose wages and conditions of
employment are regulated by this award, which are above
the rates prescribed in the award. Such above award pay-
ments include wages payable pursuant to enterprise
agreements, consent awards or award variations to give
effect to enterprise agreements and over award arrange-
ments. Absorption which is contrary to the terms of an
agreement is not required.
Increases made under previous State Wage Case Princi-
ples or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.
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RADIO AND TELEVISION EMPLOYEES’ AWARD.
No. R3 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Hills Industries Ltd and Others.

No. 1411 of 1998.
Radio and Television Employees’ Award.

No. R3 of 1980.
CHIEF COMMISSIONER W.S. COLEMAN.

30 September 1998.
Order.

HAVING heard Mr W. Game on behalf of the Applicant and
Ms A. Young on behalf of the Respondents and Ms V. Paul on
behalf of the Electrical Contractor’s Association and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Radio and Television Employees’ Award be
varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 17th day of
September 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.
1. Clause 29.—Wages—

A. Delete subclause (2) of this clause and insert in lieu
thereof the following—

(2) Leading Hands—
In addition to the appropriate total wage pre-
scribed in subclause (1) of this clause a leading
hand shall be paid—

$
(a) If placed in charge of

not less than three and
more than ten other
employees 17.92

(b) If placed in charge of
more than ten and not
more than 20 other
employees 27.42

(c) If placed in charge of
more than 20 other
employees 35.30

B. Delete subclause (5) of this clause and insert in lieu
thereof the following—

(5) (a) Where an employer does not provide a
Serviceperson, Installer, Assembler or
an apprentice with the tools ordinarily
required by that Serviceperson, In-
staller, Assembler or apprentice in the
performance of his/her work as a
Serviceperson, Installer, Assembler or
as an apprentice the employer shall pay
a tool allowance of—

(i) $9.93 per week to such
Serviceperson, Installer or As-
sembler; or

(ii) in the case of an apprentice a
percentage of $9.93 being the
percentage which appears
against his/her year of appren-
ticeship in subclause (3) of this
clause,

for the purpose of such Serviceperson,
Installer, Assembler or apprentice sup-
plying and maintaining tools ordinarily

required in the performance of his work
as a Serviceperson, Installer, Assem-
bler or apprentice.

(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall be
included in, and form part of, the ordi-
nary weekly wage prescribed in this
clause.

(c) An employer shall provide for the use
of tradespersons or apprentices all nec-
essary power tools, special purpose
tools and precision measuring instru-
ments.

(d) A tradesperson or apprentice shall re-
place or pay for any tools supplied by
his/her employer if lost through his/her
negligence.

RANGERS (NATIONAL PARKS) CONSOLIDATED
AWARD, 1987.

No. A 17 of 1981.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Department of Conservation and Land Management.

No. 1064 of 1998.

Rangers (National Parks) Consolidated Award, 1987.

No. A 17 of 1981.

CHIEF COMMISSIONER W.S. COLEMAN.

22 October 1998.
Order.

HAVING heard Ms S. Jackson on behalf of the Applicant and
Ms N. Aitken on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Rangers (National Parks) Consolidated
Award, 1987 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 20th day of July, 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.
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(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.

(b) apply to the calculation of overtime and all
other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage

The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 17.—Wages: Delete subclauses (1) and (2) of this
clause and insert the following in lieu thereof—

(1) The minimum weekly rate of wage payable to em-
ployees covered by this award shall be as follows—

$ Per Arbitrated Total
Week Safety Net $ Per

$ Per Week Week
(a) Ranger Classifications

Trainee Ranger
1st year of training 414.70 48.00 462.70
2nd year of training 427.10 48.00 475.10
Ranger Grade 1
Year 1 439.60 48.00 487.60
Year 2 452.00 48.00 500.00
Year 3 466.40 48.00 514.40
Year 4 476.30 48.00 524.30
Year 5 491.00 48.00 539.00
Ranger Grade 2
Year 1 508.60 48.00 556.60
Year 2 522.10 46.00 568.10
Year 3 536.40 46.00 582.40
Year 4 551.20 46.00 597.20
Year 5 567.00 46.00 613.00
Senior Ranger
Year 1 588.50 46.00 634.50
Year 2 605.20 46.00 651.20
Year 3 623.10 46.00 669.10
Year 4 640.30 46.00 686.30

(b) Provided that the rate of pay referred to in this clause
shall increase by 25% for any Ranger whose ordinary
rostered hours of work are worked over five days of the
week subject to subclause (2) of Clause 7.—Hours of
this award.

(c) Maintenance Classifications Levels
Each employee shall be entitled to receive the
appropriate weekly rate of pay as set out hereunder in
accordance with the employee’s classification:.

$ Per Arbitrated Total
Week Safety Net $ Per

$ Per Week Week
Park Maintenance Employee
Grade 1
1st year of employment 357.90 48.00 405.90
2nd year of employment 361.50 48.00 409.50
3rd year of employment

and thereafter 365.30 48.00 413.30
Park Maintenance Employee
Grade 2
1st year of employment 360.30 48.00 408.30
2nd year of employment 363.80 48.00 411.80
3rd year of employment

and thereafter 367.40 48.00 415.40
Park Maintenance Employee
Grade 3
1st year of employment 379.40 48.00 427.40
2nd year of employment 382.80 48.00 430.80
3rd year of employment

and thereafter 386.60 48.00 434.60
Power Driven Portable Saw
Operator and Vermin, Plant or
Noxious Weed Employee
1st year of employment 380.90 48.00 428.90
2nd year of employment 384.60 48.00 432.60
3rd year of employment

and thereafter 388.20 48.00 436.20
Drivers of Motor Vehicles
Not exceeding 1.2 tonne

capacity
1st year of employment 398.70 48.00 446.70
2nd year of employment 401.80 48.00 449.80
3rd year of employment

and thereafter 405.50 48.00 453.50
Exceeding 1.2 tonne capacity

but not exceeding 3 tonne
capacity

1st year of employment 402.00 48.00 450.00
2nd year of employment 405.70 48.00 453.70
3rd year of employment

and thereafter 411.80 48.00 459.80
Exceeding 3 tonne capacity

but under 6 tonne
capacity

1st year of employment 411.80 48.00 459.80
2nd year of employment 415.50 48.00 463.50
3rd year of employment

and thereafter 419.10 48.00 467.10
(d) The rates of pay in this award include three arbitrated

safety net adjustments totalling $24.00 per week
available under the Arbitrated Safety Net Adjustment
Principle pursuant to either the December 1993 State
Wage Decision, the December 1994 State Wage Decision
and the March 1996 State Wage Decision. The first,
second and third $8.00 per week arbitrated safety net
adjustments may be offset to the extent of any wage
increase payable since 1 November 1991 pursuant to
enterprise agreements or consent awards or award
variations to give effect to enterprise agreements, insofar
as that wage increase or part of it has not previously
been used to offset an arbitrated safety net adjustment.
Increases made under previous State Wage Case
Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreement, are
not to be used to offset arbitrated safety net adjustments.

(e) Furthermore the rates of pay in this award include the
$10.00 per week arbitrated safety net adjustment payable
from the beginning of the first pay period on or after
14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages and
conditions are regulated by this award and which are
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above the wage rates prescribed in it, provided that the
above award payments include wages payable under an
enterprise agreement in which absorption is not contrary
to the terms of the enterprise agreement.

Increases made under State Wage Case Principles prior
to November 1997, except those resulting from
enterprise agreements, are not to be used to offset this
arbitrated safety net adjustment of $10.00 per week.

(f) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998 State
Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent amount
in rates of pay received by employees whose wages and
conditions of employment are regulated by this award
which are above the wage rates prescribed in the award.
Such above award payments include wages payable
pursuant to enterprise agreements, consent awards or
award variations to give effect to enterprise agreements
and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.

Increases made under previous State Wage Case
Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements are
not to be used to offset arbitrated safety net adjustments.

(2) A Park Maintenance Employee placed in charge of others
shall, in addition to his/her ordinary rate, be paid the following
weekly allowance—

In charge of— $

less than three other employees 12.50

three to six other employees 21.95

more than six other employees 27.00

Casual employees shall be paid 20% in addition to the rates
otherwise payable under this award.

3. Clause 20.—Special Rates and Conditions: Delete this
clause and insert the following in lieu thereof—

20.—SPECIAL RATES AND CONDITIONS

(1)  All Park Maintenance Workers called upon to clean
toilet closets shall receive an allowance of 45 cents
per closet per week and for these purposes one me-
tre of urinal shall count as one closet and three urinal
stalls shall count as one closet.

(2) Subject to the provisions of this award the Public
Service Camping Allowance Agreement, 1985 PSA
No. 2 of 1985, as amended, shall apply mutatis
mutandis to employees covered by this award.

(3) A Park Maintenance Worker who is the holder of an
approved First Aid Certificate shall, in addition to
his/her normal rate of pay, be paid an additional al-
lowance of $1.40 per week. This allowance shall be
paid to Park Maintenance Workers on their accrued
days off.

(4) Mobile Rangers shall, in addition to their normal rate
of pay, be paid an allowance of $74.10 per week to
offset the costs associated with living in and main-
taining a caravan in accordance with an annual review
operative from 1st January, 1990.

(5) All employees, excluding Ranger classifications
whose rates of pay are specified in subclause (1) of
Clause 17.—Wages of this award, shall be paid an
allowance of $16.40 per week to compensate for the
disabilities associated with the construction and main-
tenance industry.

(6) The following conditions shall apply to Park Main-
tenance Workers on vermin, plant or noxious weed
control who are required to use a toxic substance.

(a) Be informed by the employer of the health
hazards involved and instructed in the correct
and necessary safeguards which must be ob-
served in the use of such materials.

(b) The employee using such materials shall be
provided with, and shall use, all safeguards as

are required by the appropriate government
authority or, in the absence of such require-
ment, such safeguards as are defined by a
competent authority or person chosen by the
Union and the employer.

(c) The employee using toxic substances or ma-
terials of a like nature shall be paid 45 cents
per hour extra. Employees working in close
proximity to employees so engaged shall be
paid 36 cents per hour extra.

(d) For the purposes of this subclause toxic sub-
stances shall include epoxy based materials and
all materials which include or require the ad-
dition of a catalyst hardener and reactive
additives or two pack catalyst system shall be
deemed to be materials of a like nature.

(7) (a) An employer who requires a Park Maintenance
Worker to use a pesticide shall—

(i) Inform the employee of any known
health hazards involved; and

(ii) Ascertain from the Department of
Health and Medical Services whether
and, if so, what protective clothing or
equipment should be worn during its
use.

(b) Pending advice from that department the em-
ployer may require the pesticide to be used if
he/she informs the employee of any safety pre-
cautions specified by the manufacturer of the
pesticide and instructs the employee to follow
those precautions.

(c) The employer shall supply the employee with
any protective clothing or equipment required
pursuant to paragraphs (a) and (b) of this clause
and, where necessary, instructs him/her in its
use.

(d) An employee required to wear protective cloth-
ing or equipment for the purpose of this
subclause shall be paid 45 cents per hour or
part thereof while doing so unless the Union
and the employer agree that by reason of the
nature of the protective clothing or equipment
the employee does not suffer discomfort or
inconvenience while wearing it or, in the event
of disagreement, the Western Australian In-
dustrial Relations Commission so determines.

(e) An allowance is not payable under this clause
if the Department of Health and Medical Serv-
ices advise the employer in writing that
protective clothing or equipment is not neces-
sary.

(8) The provisions of the Public Service Diving and Fly-
ing Allowance No. 8 of 1981, as amended from time
to time, shall apply mutatis mutandis to employees
covered by this award.

(9) Where agreement is reached between the employer
and the employee, payment of wages may be made
in cash and a signature of the employee shall be ob-
tained for such cash payment.
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SCHOOL EMPLOYEES (INDEPENDENT DAY AND
BOARDING SCHOOLS) AWARD, 1980.

No. R 7 of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Guildford Grammar School and Others.

No. 1056 of 1998.

School Employees (Independent Day and Boarding Schools)
Award, 1980.

CHIEF COMMISSIONER W.S. COLEMAN.

14 September 1998.

Order.
HAVING heard Ms S. Jackson on behalf of the Applicant and
Dr. I. Fraser on behalf of the Respondents and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the School Employees (Independent Day and
Boarding Schools) Award, 1980 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after the 17th July 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Delete 1B.—Minimum Adult Award Wage and replace

with the following—
1B.—MINIMUM ADULT AWARD WAGE

(1) No adult employee shall be paid less than the Mini-
mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 32.—Wages: Delete the title and subclause (1)(a)
of this clause and insert the following in lieu thereof—

32—WAGES
(1) (a) The minimum weekly rates of wage payable

shall be—
Minimum

Award
Rate

$
Level 1
Cleaner  412.60

Level 2
Domestic employees including—

Kitchen Attendant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant 419.30

Level 3
Cooks (Other) 423.50

Level 4
Gardener/Groundsperson
 Grade 1 431.80

Level 5
First Cook (Grade 1), or Cook
 working alone
Gardener/Groundsperson, Grade 2
Sewing Supervisor 440.20

Level 6
Senior Gardener/Groundsperson,
 Grade 1
First Cook, Grade 2  448.50

Level 7
Senior Gardener/Groundsperson,
 Grade 2
Tradesperson Cook  465.20

Level 8
Head Groundsperson  548.60

3. Clause 32.—Wages: Immediately after subclause (1)(b)
insert the following as a new subclause (c)—

(c) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
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Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

4. Clause 32.—Wages: Delete subclause (3)(b) of this clause
and replace with the following—

(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer
to be in charge of three or more other employees
shall be paid $18.45 per week in addition to the rates
prescribed herein.

5. Clause 32.—Wages: Delete subclause (4) of this clause
and insert the following in lieu thereof—

(4) For all work done on any day after a break referred
to in subclause (3) of Clause 7.—Hours of this award,
the employee shall be paid an allowance of $1.12
per hour for each such hour worked.

SECURITY OFFICERS AND CLEANERS (WEST
AUSTRALIAN NEWSPAPERS) AWARD, 1992.

No. A11 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

West Australian Newspapers Ltd.

No. 1059 of 1998.

Security Officers and Cleaners (West Australian
Newspapers) Award, 1992.

CHIEF COMMISSIONER W.S. COLEMAN.

22 October 1998.

Order.
HAVING heard Ms S. Jackson on behalf of the Applicant and
Ms J. Hadida on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Security Officers and Cleaners (West Aus-
tralian Newspapers) Award, 1992, be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after the 20th July 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Delete 1B.—Minimum Adult Award Wage and replace

with the following—
1B.—MINIMUM ADULT AWARD WAGE

(1) No adult employee shall be paid less than the Mini-
mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be

paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.

(b) apply to the calculation of overtime and all
other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage

The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 11.—Wages: Delete subclause (1) and replace with
the following—

11.—WAGES

(1) (a) The base rate and supplementary payment pay-
able under this award shall be as follows—

Total
Rate
  $

A Security Officers
Grade 5 (Trainee) 381.80
Grade 4 424.50
Grade 3 465.20
Grade 2 486.10
Grade 1 515.30

B Cleaners
Grade 3 411.00
Grade 2 423.50
Grade 1 465.20

(b) (i) The rates of pay in this award include
three arbitrated safety net adjustments
totalling $24.00 per week available
under the Arbitrated Safety Net Adjust-
ment Principle pursuant to either the
December 1993 State Wage Decision,
the December 1994 State Wage Deci-
sion and the March 1996 State Wage
Decision. The first, second and third
$8.00 per week arbitrated safety net
adjustments may be offset to the ex-
tent of any wage increase payable since
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1 November 1991 pursuant to enter-
prise agreements or consent awards or
award variations to give effect to en-
terprise agreements, insofar as that
wage increase or part of it has not pre-
viously been used to offset an arbitrated
safety net adjustment. Increases made
under previous State Wage Case Prin-
ciples or under the current Statement
of Principles, excepting those resulting
from enterprise agreement, are not to
be used to offset arbitrated safety net
adjustments.

(b) (ii) Furthermore the rates of pay in this
award include the $10.00 per week ar-
bitrated safety net adjustment payable
from the beginning of the first pay pe-
riod on or after 14th day of November
1997.
This arbitrated safety net adjustment
shall be offset against any equivalent
amount in rates of pay received by
employees since 1 November 1991
whose wages and conditions are regu-
lated by this award and which are above
the wage rates prescribed in it, provided
that the above award payments include
wages payable under an enterprise
agreement in which absorption is not
contrary to the terms of the enterprise
agreement.
Increases made under State Wage Case
Principles prior to November 1997,
except those resulting from enterprise
agreements, are not to be used to offset
this arbitrated safety net adjustment of
$10.00 per week.

(b) (iii) “Overaward payment” is defined as the
amount (whether it be termed
“overaward payment”, “attendance
bonus” or any term whatsoever), which
an employee would receive in excess
of the “award wage”. Provided that
such payment shall exclude overtime,
shift allowance, penalty rates, disabil-
ity allowances, fares and travelling time
allowances and any other ancillary pay-
ments of a like nature prescribed by the
award.

(b) (iv) The rates of pay in this award include
the arbitrated safety net adjustment
payable under the June 1998 State
Wage Case Decision. This arbitrated
safety net adjustment shall be offset
against any equivalent amount in rates
of pay received by employees whose
wages and conditions of employment
are regulated by this award which are
above the wage rates prescribed in the
award. Such above award payments
include wages payable pursuant to en-
terprise agreements, consent awards or
award variations to give effect to en-
terprise agreements and over award
arrangements. Absorption which is
contrary to the terms of an agreement
is not required.
Increases made under previous State
Wage Case Principles or under the cur-
rent Statement of Principles, excepting
those resulting from enterprise agree-
ments are not to be used to offset
arbitrated safety net adjustments.

(2) The total weekly wage for Security Officers shall
also include the first aid allowance and all penalties
and allowances for work on continuous and seven
day shift work, (excluding weekend penalties). Such
total weekly wage to be for all purposes of the award.

7.  Clause 12.—Shift Allowances—Security Officers: In
subclause (1) delete the amounts of $79.10 and insert the
amounts of $83.37 respectively in lieu thereof—

8. Clause 13.—Extra Rates and Allowances: In subclause
(1) delete the amounts of $79.10 and $15.82 and insert in lieu
the amounts of $83.37 and $16.67 respectively in lieu thereof:

9. Clause 14.—Higher Duties: In subclause (1) delete the
amount of $34.50 and insert in lieu $36.36 from placitum (1).

SHEET METAL WORKERS’ AWARD.
No. 10 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch

and

Arcus Australia Pty Ltd.

No. 1164 of 1998.

Sheet Metal Workers’ Award.
No. 10 of 1973.

COMMISSIONER S J KENNER.

20 October 1998.

Order.
HAVING heard Mr G Sturman as agent on behalf of the appli-
cant and Mr M Beros as agent on behalf of the respondents
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the Sheet Metal Workers’ Award No. 10 of 1973
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 21 Sep-
tember 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. CLAUSE 6.—Wage and Supplementary Payments—
A. Delete subclause (1) and insert in lieu—

(1) The minimum award rate payable weekly to adult
employees (other than apprentices) classified under
a defined level as specified in Clause 3.—Defini-
tions, shall be made up of a base rate, plus a
supplementary payment and safety net adjustment,
giving a total award rate as follows—

Base Rate Supplementary 1st, 2nd & Total
Per Week  Payment 3rd Safety  Rate

 Net Per Week
Adjustment

$ $ $  $
Level C14 284.80 40.60 48.00 373.40
Level C13 299.50 42.60 48.00 390.10
Level C12 319.20 45.40 48.00 412.60
Level C11 337.40 48.10 48.00 433.50
Level C10 365.20 52.00 48.00 465.20

B. Delete paragraph (d) of subclause (2) and insert in lieu—
(d) The rates of pay in this award include four arbitrated

safety net adjustments totalling $34.00 the last pay-
able from the beginning of the first pay period on or
after the 14th day of November, 1997. These arbi-
trated safety net adjustments shall be absorbed into
any overaward payments.
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Furthermore the rates of pay in this award include
the arbitrated safety net adjustments of the follow-
ing amounts—

(i) $14.00 per week increase in award rates up to
and including $550.00 per week;

(ii) $12.00 per week increase in award rates above
$550.00 per week and up to and including
$700.00 per week; and

(iii) $10.00 per week increase in award rates above
$700.00 per week

These arbitrated safety net adjustments shall be off-
set against any equivalent amount in rates of pay
received by employees since 1 November 1991
whose wages and conditions are regulated by this
award and which are above the wage rates prescribed
in it, provided that the above award payments in-
clude wages payable under an enterprise agreement
in which absorption is not contrary to the terms of
the enterprise agreement.

Increases made under State Wage Case Principles
prior to June 1998, except those resulting from en-
terprise agreements, are not to be used to offset this
arbitrated safety net adjustment of $14.00, $12.00 or
$10.00 per week as the case may be.

C. Delete subclause (5) and insert in lieu—

(5) Construction Allowance—

(a) In addition to the appropriate rates of pay
prescribed in this clause, a worker shall be
paid—

(i) $31.90 per week if engaged on the con-
struction of a large industrial
undertaking or any large civil engineer-
ing project.

(ii) $28.70 per week if engaged on a mul-
tistorey building, but only until the
exterior walls have been erected and
the windows completed and a lift made
available to carry the employee be-
tween the ground floor and the floor
upon which he/she is required to work.
A multistorey building, when com-
pleted, will consist of at least five
storeys.

(iii) $16.90 per week if engaged other-
wise on construction work falling
within the definition of construction
work in Clause 3.—Definitions of
this award.

(b) Any dispute as to which of the aforesaid al-
lowances apply to particular work shall be
determined by the Board of Reference.

(c) An allowance paid under this subclause in-
cludes any allowance otherwise payable under
Clause 7.—Special Rates and Provisions of
this award, except the allowance for work at
heights.

C. Delete subclause (6) and insert in lieu—

(6) Leading Hands—

In addition to the appropriate total wage prescribed
in this clause, a leading hand shall be paid—

$
(a) If placed in charge of not less than

three and more than ten other
workers 18.00

(b) If placed in charge of more than 10
and not more than twenty other
workers 27.60

(c) If placed in charge of more
than twenty other
workers 35.70

2. 6A.—Adult Minimum Wage: Delete this clause and in-
sert in lieu—

6A.—MINIMUM WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Wage unless otherwise provided by this
clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week payable from the be-
ginning of the first pay period on or after 21
September 1998.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June
1998, including the arbitrated safety net adjustments
of $14.00, $12.00 or $10.00 per week as the case
may be, from Matter No. 757 of 1998.

(4) Unless otherwise provided in this subclause adults
employed as casual or part time employees shall not
be paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships, or Jobskills placements or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees here or other-
wise in relation to the application of the
Minimum Adult Award Wage.

(7) Subject to this subclause the Minimum Adult Award
Wage shall —

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) (a) The rates of pay in this award include the mini-
mum weekly wage for adult employees
payable under the June 1998 State Wage Case
Decision. Any increase arising from the inser-
tion of the Adult Minimum Wage will be offset
against any equivalent amount in rates of pay
received by employees whose wages and con-
ditions of employment are regulated by this
award which are above the wage rates pre-
scribed in the award. Such above award
payments include wages payable pursuant to
enterprise agreements, consent awards or ward
variations to give effect to enterprise agree-
ments and over award agreements. Absorption
which is contrary to the terms of an agreement
is not required.

(b) Increases under previous State Wage Case
Principles or under the current Statement of
Principles, excepting those resulting from en-
terprise agreements, are not to be used to offset
the adult minimum wage.
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THE SHOP AND WAREHOUSE (WHOLESALE AND
RETAIL ESTABLISHMENTS) STATE AWARD 1977.

No. R 32 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and
A.C.I. Fibreglass and Others.

No. 1456 of 1998.

The Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977.

No. R 32 of 1976.

CHIEF COMMISSIONER W.S. COLEMAN.
29 October 1998.

Order.
HAVING heard Mr T. Pope on behalf of the Applicant and Mr
C. Keys on behalf of the Respondent and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the The Shop and Warehouse (Wholesale and
Retail Establishments) State Award 1977 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on and from the 23rd day of Oc-
tober 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete

subclauses (1) to (8) inclusively and insert in lieu thereof the
following—

(1) No adult employee shall be paid less than the Mini-
mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week payable from the be-
ginning of the first pay period commencing on or
after 23rd October 1998.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to Oc-
tober, 1998, including the $14.00 per week arbitrated
safety net adjustment from matter No. 1456 of 1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 28. – Wages Part 1: Delete subclause (1) of Part I
and insert in lieu thereof the following—

(1) With effect from the beginning of the first pay pe-
riod commencing on or after 23 October 1998.

ADULTS (Classifications and Wages per week)—
(i) (ii) (iii)

Who works Who works Who works
ordinary hours ordinary hours ordinary hours

Monday to between Monday between Monday
Friday and 1.00 pm and Saturday

Saturday with the
completion
of ordinary
hours after

1.00 pm Saturday

$ $ $

Shop Assistants,
Sales Person,
Wholesale Sales
Person, Demonstrator,
Canvasser and/or
Collector, Storeperson,
Packer, Despatch
Hand, Reserve
Stock Hand, Ticket
Writer
Award Rate 433.00 445.30 458.30

Window Dresser/
Visual Merchandiser
Award Rate 439.90 452.20 465.20

Storeperson Operator
Grade I

Award Rate 444.20 456.50 469.60
Storeperson Operator
Grade II

Award Rate 449.00 461.30 474.40
The rates of pay in this award include three arbitrated safety

net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Deci-
sion. This first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of any wage
increase payable since 1 November 1991 pursuant to enter-
prise agreements or consent awards or award variations to give
effect to enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of No-
vember 1997.

These arbitrated safety net adjustments shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
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prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agree-
ments, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

The rates of pay in this award include the arbitrated adjust-
ment payable under the June 1998 State Wage Decision. This
arbitrated safety net adjustment may be offset against any
equivalent amount in rates of pay received by employees whose
wages and conditions of employment are regulated by this
Award which are above the wage rates prescribed in the Award.
Such above award payments include wages payable pursuant
to enterprise agreements, consent awards, or award variations
to give effect to enterprise agreements and over award arrange-
ments. Absorption which is contrary to the terms of an
agreement is not required.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be used to off-
set arbitrated safety net adjustments.

SOFT FURNISHINGS AWARD.
No. A23 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forrest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch

and

Dubrov Pty Ltd T/a Innovation and Others.

No. 1245 of 1998.

Soft Furnishings Award.

CHIEF COMMISSIONER W.S. COLEMAN.

8 September 1998.

Order.
HAVING heard Mr M. Lourey on behalf of the Applicant and
Mr J. Uphill on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Soft Furnishings Award be varied in accord-
ance with the following Schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the 13th day of August 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 7.—Wages: Delete subclauses (1) and (2) of this

clause and insert in lieu thereof the following—
(1) Classification Total Rate

$
(a) Workroom Supervisor 498.60
(b) Specialist Soft Furnishings Maker 465.20
(c) Installer 452.70
(d) Cutter 448.50
(e) Machinist 427.70
(f) Presser and Finisher 402.60
(g) Trainee (entry level employee) 390.10

(2) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State

Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.
Furthermore, the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.
The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the rates prescribed
in the award. Such above award payments include
wages payable pursuant to enterprise agreements,
consent awards or award variations to give effect to
enterprise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.

2. Clause 7A—Minimum Wage: Delete paraceta (i), (ii) and
(iv) of this clause and insert in lieu thereof the following—

(i) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week payable from the be-
ginning of the first pay period commencing on or
after 13 August 1998.

(ii) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June
1998, including the $10.00 per week arbitrated safety
net adjustment from Matter No. 940 of 1997 and the
$14.00 per week arbitrated safety net adjustment from
Matter No. 757 of 1998.

(iv) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

3. Clause 9.—Leading Hands: Delete this clause and insert
in lieu thereof the following new clause—

An employee placed in charge of—
(1) Not less than three and not more than ten other em-

ployees shall be paid $18.40 per week extra.
(2) More than ten and not more than twenty other em-

ployees shall be paid $22.70 per week extra.
(3) More than 20 other employees shall be paid $29.90

per week extra.
4. Clause 14.—Meal Money: Delete subclauses (1) and (2)

of this clause and insert in lieu thereof the following—
(1) An employee required to work overtime for more

than two hours Monday to Friday inclusive, shall be
supplied with a meal by the employer or paid $7.10
for a meal.
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(2) If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal, the employer
shall provide such meal(s) or pay an amount of $4.80
for each second or subsequent meal.

SOCIAL TRAINERS AND ASSISTANT
SUPERVISORS’ (ACTIV FOUNDATION) AWARD.

No. A 15 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Activ Foundation.

No. 1061 of 1998.

Social Trainers and Assistant Supervisors’ (Activ
Foundation) Award.

No. A 15 of 1984.

CHIEF COMMISSIONER W.S. COLEMAN.

28 July 1998.
Order.

HAVING heard Ms S. Jackson on behalf of the Applicant and
Mr L. Burns on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Social Trainers and Assistant Supervisors’
(Activ Foundation) Award be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 20th day of July, 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.
1. Clause 1B—Minimum Adult Award Wage: Delete this

clause and replace with the following—

1B—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agree-
ments, are not to be used to offset the adult minimum
wage.

2. Clause 32—Wages: Delete subclauses (1) (a), (b) (c) and
(d) and insert the following in lieu thereof.

32—WAGES
(1) The minimum weekly rate of wage payable to employees

covered by this award shall be as set out hereunder—
Per Safety Rate Rate

Annum Net Per Per
Adjust- Annum Fort-

ment Per night
$ $ $ $

(a) Trainee Social Trainer
Under 21 years—
1st Year
Level 1, appropriate to age
2nd Year
Next additional increment
3rd Year
Next additional increment
Level One
18 years of age 14 238 2503 16 741 641.83
19 years of age 16 481 2503 18 984 727.82
20 years of age 18 507 2503 21 010 805.50
Over 21 years
1st Year
Level 1, 1st year of

adult service 20 331 2503 22 834 875.43
2nd Year
Level 1, 2nd year of

adult service 20 983 2503 23 486 900.42
3rd Year
Level 1, 3rd year of

adult service 21 634 2503 24 137 925.38
(b) Social Trainer

On appointment
Level 1, 4th year of

adult service 22 281 2503 24 784 950.19
2nd year
Level 1, 5th year of

adult service 22 932 2503 25 435 975.14
3rd year
Level 1, 6th year of

adult service 23 583 2503 26 086 1000.10
4th year
Level 1, 7th year of

adult service 24 332 2503 26 835 1028.82
5th year
Level 1, 8th year of

adult service 24 850 2503 27 353 1048.68
6th year
Level 1, 9th year of

adult service 25 616 2503 28 119 1078.04
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Per Safety Rate Rate
Annum Net Per Per

Adjust- Annum Fort-
ment Per night

$ $ $ $
(c) Senior Social Trainer

1st year
Level 2, 1st year of

adult service 26 533 2503 29 036 1113.20
2nd year
Level 2, 2nd year of

adult service 27 236 2399 29 635 1136.17
3rd year
Level 2, 3rd year of

adult service 27 975 2399 30 374 1164.50
4th year
Level 2, 4th year of

adult service 28 756 2399 31 157 1194.44
5th year
Level 2, 5th year of

adult service 29 573 2399 31 972 1225.76
(d) Community Access Co-ordinator/

Assistant Supervisor
1st year 22 946 2503 25 449  975.68
2nd year 23 597 2503 26 100 1000.64
3rd year 24 346 2503 26 849 1029.35
4th year 24 864 2503 27 367 1049.21
5th year 25 629 2503 28 132 1078.54

3. Clause 32—Wages: Immediately after subclause (2) add
the following as new subclauses (3) and (4)—

(3) Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.

This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.

Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

(4) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.

Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

SOCIAL TRAINERS AND ASSISTANT
SUPERVISORS’ (ACTIV FOUNDATION) AWARD.

No. A 15 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Activ Foundation Inc.

No. 1448 of 1996.

Social Trainers and Assistant Supervisors’ (Activ
Foundation) Award.
No. A 15 of 1984.

COMMISSIONER P E SCOTT.

30 October 1998.

Order.
HAVING heard Ms S Ellery on behalf of the Applicant and
Mr L Burns on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Social Trainers and Assistant Supervisors’
(Activ Foundation) Award be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 21st day of September 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1. Clause 9.—General Conditions: Delete this clause and
insert the following in lieu thereof—

(1) An employee who is required to remain on the
premises overnight between periods of duty shall
receive an allowance equivalent to two hours at
the rate applicable to the employee for each such
night.

(2) (a) An allowance of 37 cents per hour or part
thereof shall be paid to employees who are
place in charge of a unit during the off shift
period of the Senior Social Trainer.

(b) An allowance of 89 cents per hour or part
thereof shall be paid to employees who are
placed in charge of a unit of 25 and under bed
capacity during the off shift period of the Hos-
tel Manager.

(c) An allowance of $1.11 per hour or part thereof
shall be paid to employees who are placed in
charge of a unit of 26 and over bed capacity
during the off shift period of the Hostel Man-
ager.

(d) No unit shall operate without an employee
being responsible for such unit as a relieving
employee during the off shift period of the
Senior Trainer or Hostel Supervisor.

(3) Social Trainers employed pursuant to this award shall
be entitled, on application, to up to 5 days leave with-
out pay in each calendar year subject to operational
requirements. The leave referred to in this subclause
may be taken in single days.
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2. Clause 18.—Travelling, Transfers and Relieving Duty—
Rates of Allowance: Delete this clause and insert the following
in lieu thereof—

Column A Column B Column C
Daily Rate Daily Rate Daily Rate

Married Single
Employee Employee
Relieving Relieving

Allowance for Allowance for
Period in Period in
Excess of Excess of
35 days 35 days

(Clause 17 (Clause 17
(3)(b)) (3)(b))

Transfer Allowance
for Period in Excess
of Prescribed Period

(Clause 16 (3))
Item Particulars $ $ $
Allowance to meet incidental expenses
1. W.A.—South of 26°

South Latitude 8.65
2. W.A.—North of 26°

South Latitude 10.35
3. Interstate 10.35

Accommodation involving an overnight stay at a Hotel or Motel
4. W.A.—Metropolitan

Hotel or Motel 148.20 74.10 49.35
5. Locality South of 26°

South Latitude 124.05 62.05 41.30
6. Locality North of 26°

South Latitude:
Broome 197.25 98.60 65.70
Carnarvon 123.15 61.60 41.00
Dampier 146.10 73.05 48.65
Derby 157.20 78.60 52.35
Exmouth 157.35 78.65 52.40
Fitzroy Crossing 160.35 80.20 53.40
Gascoyne Junction 118.85 59.40 39.55
Halls Creek 166.85 83.40 55.55
Karratha 240.10 120.05 79.95
Kununurra 154.75 77.35 51.55
Marble Bar 125.35 62.70 41.75
Newman 190.35 95.20 63.40
Nullagine 115.35 57.70 38.40
Onslow 101.80 50.90 33.90
Pannawonica 126.85 63.40 42.25
Paraburdoo 193.35 96.65 64.40
Port Hedland 202.75 101.35 67.50
Roebourne 133.70 66.85 44.55
Sandfire 97.35 48.65 32.40
Shark Bay 161.85 80.95 53.90
Tom Price 164.85 82.40 54.90
Turkey Creek 94.35 47.20 31.40
Wickham 130.35 65.20 43.40
Wyndham 101.85 50.90 33.90

7. Interstate—Capital City
Sydney 176.90 88.45 58.90
Melbourne 166.60 83.30 55.45
Other Capitals 153.80 76.90 51.20

8. Interstate—Other
than Capital City 124.05 62.05 41.30

Accommodation involving anover- night stay at otherthan a Hotel or Motel
9. W.A.—South of 26°

South Latitude 53.15
10. W.A.—North of 26°

South Latitude 63.70
11. Interstate 63.70

Travel not involving an overnight stay
12. W.A.—South of 26°

South Latitude—
Breakfast 10.20
Lunch 10.20
Evening Meal 24.05

13. W.A.—North of 26°
South Latitude—
Breakfast 11.95
Lunch 14.75
Evening Meal 26.70

Deduction for normal living expenses
14. Each adult 18.40
15. Each child 3.15

Midday Meal
(Clause 15(10))
16. Rate per meal 4.45
17. Maximum reimburse-

ment per pay period 22.30

The rates prescribed in this clause shall be increased each
year in accordance with movements in the Government
Officers Salaries, Allowances & Conditions Award 1989.

STOREMEN INDEPENDENT WOOLDUMPERS
PTY LTD AWARD 1982.

No. A 36 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Independent Wool Dumpers Pty Ltd.

No. 1389 of 1998.

Storemen Independent Wooldumpers Pty Ltd Award 1982.
No. A 36 of 1982.

CHIEF COMMISSIONER W.S. COLEMAN.

29 October 1998.

Order.
HAVING heard Mr T. Pope on behalf of the Applicant and Mr
C. Keys on behalf of the Respondent and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT Storemen Independent Wooldumpers Pty Ltd
Award 1982be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 23rd day of October 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage—
A. Delete subclauses (1) to (8) inclusively and insert in lieu

thereof the following—
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week payable from the be-
ginning of the first pay period commencing on or
after 23rd October 1998.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to Oc-
tober, 1998, including the $14.00 per week arbitrated
safety net adjustment from matter No. 1389 of 1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.
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(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 10.—Wages: Delete subclause (1) of this clause
and insert in lieu thereof the following—

(1) WAGE RATES—ADULT
Operative from first pay period

commencing on or after
23rd October 1998

Award Rate
$

Storeman Grade 1—
Any other function not
elsewhere included.
Assisting at dump press
Core sampling, by hand.
Cutting bands to length
for unitising.
Fadging or boodling.
Feeding wool into blending
machines.
Handling dried or semi-dried
skins.
Head marking or branding
head of bale at receival or
weighing.
Inserting lot plates or dividers.
Kicking back.
Lobbing.
Opening or closing bales.
Pushing into or taking from
elevators or drops.
Sampling.
Sewing.
Weight adjusting.
Wheeling baskets.
Stacking including operating
stacking machine.
Hand trucking.
Transporting bales by tow-
motor or other self-propelled
vehicle without power
operated attachments (one
trailer only).
Unitising or banding of
dumped bales 400.10
Storeman Grade 2—
Breaking out specified bales
for shipping showing or
blending.
Breaking out from rail trucks
or breaking down stacks of
wool.
Port marking and branding
wool for shipment.
Operating and in charge of
dump press.
Transporting bales by tow-
motor or other self-propelled
vehicle without power
operated attachments (two
or more trailers) 410.30

Operative from first pay period
commencing on or after

23rd October 1998
Award Rate

$
Storeman Grade 3—
Handling or hanging or
drying green skins (including
trottering or sheepskins).
Handling hides including
stacking and unstacking.
Operating and in charge of
skin press.
Operating forklift or other self-
propelled vehicle with power
operated attachments used for
lifting, transporting or stacking
of bales.
Operating bale tumbler and
conveyor turntable or spur
gates on receival system—
Sheetman or fossicker.
Wool pressing on show floor
of working singly or operating
hand press 410.60
Storeman Grade 4—
Leader of gang including a
gang leader on interlotting
prior to showing or a gang
leader positioning or tightening
up on show floor.
Classing skins, furs or hides.
Operating gantry multiple
bale unloader.
Sworn weigher or employee
(including forklift driver)
recording or carrying out
clerical functions in receiving,
weighing, delivering or
shipping of bales including
notifying locations of bales
by radio 415.00
Storeman Grade 5—
Employee in charge of an out
store.
Head shipping clerk.
Man in charge of skin or hide
or produce store.
Operating container handling
equipment.
Show floor leading hand 418.00
Storeman Grade 6—
Operating core and/or grab
sampling machine 428.90
Wool Classer—
Classing or sorting wool with
or without mechanical aids
in rehandling departments or
stores 436.40
Overlooker—
Overlooker in rehandling
department overlooking—
2 to 5 employees 443.60
6 or more employees 451.20

The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. These first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
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or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
These arbitrated safety net adjustments shall be off-
set against any equivalent amount in rates of pay
received by employees since 1 November 1991
whose wages and conditions are regulated by this
award and which are above the wage rates prescribed
in it, provided that the above award payments in-
clude wages payable under an enterprise agreement
in which absorption is not contrary to the terms of
the enterprise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.
The rates of pay in this award include the arbitrated
adjustment payable under the June 1998 State Wage
Decision. This arbitrated safety net adjustment may
be offset against any equivalent amount in rates of
pay received by employees whose wages and condi-
tions of employment are regulated by this Award
which are above the wage rates prescribed in the
Award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards, or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net ad-
justments.

THE SUGAR REFINING AWARD.
No. A41 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Sugar Australia and Others.
No. 1425 of 1998.

The Sugar Refining Award
No. A41 of 1982.

CHIEF COMMISSIONER W.S. COLEMAN.

6 October 1998.
Order.

HAVING heard Mr W. Game on behalf of the Applicant and
there being no appearance on behalf of the Respondents, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the The Sugar Refining Award be varied in ac-
cordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 17th day of Sep-
tember 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

1. Clause 7.—Wages and Allowances—

A. Delete paragraphs (a), (b) and (c) of subclause (1) of
this clause and insert in lieu thereof the following—

Safety Total
Rate Net Rate
Per Adjustment Per

Week Payment Week
$ $ $

(a) Production Employees
(AWU)
Shift Employees
Shift Operator Grade 1 430.50 48.00 478.50
Shift Operator Grade 2 414.30 48.00 462.30
Day Employees
Leading Hand Grade 1 421.30 48.00 469.30
Leading Hand Grade 2 414.30 48.00 462.30
Operator Grade 1 414.30 48.00 462.30
Operator Grade 2 403.20 48.00 451.20
Operator Grade 3 389.20 48.00 437.20

(b) Boiler Attendants And
Greasers (CMEU)
Boiler Attendant (attending
two or more boilers) 421.30 48.00 469.30
Greaser and Hot Water
Attendant 403.20 48.00 451.20

(c) Tradespersons and Others
(CEPU)
Electrician—Special Class 496.30 48.00 544.30
Fitter—Tradesperson 468.40 48.00 516.40
Electrical Fitter—

Tradesperson 468.40 48.00 516.40
Welder First Class 468.40 48.00 516.40
Rigger—Licensed 422.80 48.00 470.80
Tradesperson’s Assistant 391.10 48.00 439.10

B. At the end of paragraph (e) of subclause (1) of this
clause insert the following—

The rates of pay in this award include the ar-
bitrated safety net adjustment payable under
the June 1998 State Wage Case Decision. This
arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay
received by employees whose wages and con-
ditions of employment are regulated by this
award, which are above the rates prescribed
in the award. Such above award payments in-
clude wages payable pursuant to enterprise
agreements, consent awards or award varia-
tions to give effect to enterprise agreements
and over award arrangements. Absorption
which is contrary to the terms of an agreement
is not required.

Increases made under previous State Wage
Case Principles or under the current Statement
of Principles, excepting those resulting from
enterprise agreements, are not to be used to
offset arbitrated safety net adjustments.
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THE SUGAR REFINING AWARD.
No. A 41 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

CSR Limited and Others.

No. 1986 of 1997.

The Sugar Refining Award.
No. A 41 of 1982.

COMMISSIONER S J KENNER.

12 October 1998.

Order.
HAVING heard Mr J Gifford as agent on behalf of the appli-
cant and there being no appearance on behalf of the respondents
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Sugar Refining Award be varied in accord-
ance with the following schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the 18th day of August 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 7.—Wages and Allowances: Delete subclause (1)

of this Clause and insert in lieu thereof the following—
(1) Adults: The weekly wage rates for adult employees

covered by this Award shall be—
1st, 2nd, 3rd

& $10.00
Arbitrated

Rate Safety Net Total Rate
Per Week Adjustment Per Week

$ $ $
(a) Production Employees (AWU)

Shift Employees
Shift Operator Grade 1 430.50 34.00 464.50
Shift Operator Grade 2 414.30 34.00 448.30
Day Employees
Leading Hand Grade 1 421.30 34.00 455.30
Leading Hand Grade 2 414.30 34.00 448.30
Operator Grade 1 414.30 34.00 448.30
Operator Grade 2 403.20 34.00 437.20
Operator Grade 3 389.20 34.00 423.20

(b) Boiler Attendants And
Greasers (CMEU)
Boiler Attendant (attending
two or more boilers) 421.30 34.00 455.30
Greaser and Hot Water
Attendant 403.20 34.00 437.20

(c) Tradespersons and Others (CEPU)
Electrician—Special Class 496.30 34.00 530.30
Fitter—Tradesperson 468.40 34.00 502.40
Electrical Fitter—
Tradesperson 468.40 34.00 502.40
Welder First Class 468.40 34.00 502.40
Rigger—Licensed 422.80 34.00 456.80
Tradesperson’s Assistant 391.10 34.00 425.10

(d) These rates in paragraphs (a), (b) and (c) recognise
all disabilities associated with the work of metal
trades employees, except those in subclause (7)
hereof.

(e) The rates of pay in this award include the three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Case Decision, the December 1994
State Wage Decision and the March 1996 State Wage
Case Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset
to the extent of any wage increases payable since

1 November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under the previous State Wage Case Princi-
ples, or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after the 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

“TEACHERS’ AIDES’ (INDEPENDENT SCHOOLS)”
AWARD 1988.
A 27 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Catholic Education Commission of WA and Others.

No. 1053 of 1998.

“Teachers’ Aides’ (Independent Schools)” Award 1988.

A 27 of 1987.

CHIEF COMMISSIONER W.S. COLEMAN.

14 September 1998.
Order.

HAVING heard Ms S. Jackson on behalf of the Applicant Dr.
I. Fraser on behalf of the Respondents and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the “Teachers’ Aides’ (Independent Schools)”
Award 1988 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 17th day of July, 1998.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and replace with the following—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.
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(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agree-
ments, are not to be used to offset the adult minimum
wage.

2. Clause 14.—Wages: Delete this clause and insert the fol-
lowing in lieu thereof—

14.—WAGES
The minimum hourly award rate of wage payable to em-
ployees covered by this award operative from the
beginning of the first pay period on or after17th day of
July, 1998 shall be—
(1) Teachers Aides

Base Rate Arbitrated Minimum
(Per Hour) Safety Award

Net Rate (Per
Adjustments Hour)

$ $ $
Step 1  9.35 1.38 10.73
Step 2  9.54 1.38 10.92
Step 3  9.74 1.38 11.12
Step 4  9.98 1.38 11.36
Step 5 10.27 1.38 11.65
Step 6 10.64 1.38 12.02
Step 7 10.95 1.38 12.33
Step 8 10.71 1.38 12.09
Step 9 11.02 1.38 12.40
Step 10 11.33 1.38 12.71
Step 11 11.63 1.38 13.01
Step 12 11.82 1.38 13.20
Step 13 11.96 1.38 13.34

Progression along the wages scale shall be by
annual increment.
Level One
Teachers’ Aides in Primary Schools, Pre-Pri-
mary Schools or Pre-Schools Teaching
Assistants
Enter Step 1
Exit Step 4
Level Two
Teachers’ Aides in Aboriginal Schools, where
the required training has been completed.
Teachers’ Aides involved in a Special Educa-
tion Programme (a part-time programme for
one or more students within a mainstream
school).
Enter Step 2
Exit Step 5
Level Three
Teachers’ Aides in Aboriginal Secondary
Schools
Teachers’ Aides in Special Education Centres
(a full-time class, serving a region, within a
mainstream school)
Enter Step 4
Exit Step 7
Level Four
Teachers’ Aides in Aboriginal Schools on sat-
isfactory completion of the first year of
Aboriginal Teachers’ Training Course
Employees who have completed an approved
“Classroom Assistant” Course at a recognised
training institution or equivalent as agreed be-
tween the Union and the Respondents
Teachers’ Aides in Special Education Schools
(schools with limited enrolment to students
with a particular disability)
Teaching Assistants who have completed ini-
tial training as detailed in the Aboriginal
Teaching Assistants Programme Manual.
Enter Step 8
Exit Step 11
Teachers’ Aides in Special Education Schools
who have completed an approved “Classroom
Assistant” Course at a recognised training in-
stitution
Teaching Assistants who have completed year
1 of the Diploma of Teaching or Bachelor of
Education as specified in the Aboriginal Teach-
ing Assistants Programme Manual.
Step 12
Level Five
Employees who have completed the Child
Care Certificate, National Nursery Examina-
tion Board Certificate or other equivalent
qualifications as agreed between the Union and
the Respondents
Teachers’ Aides in Aboriginal Schools on sat-
isfactory completion of the second year of
Aboriginal Teachers’ Training Course
Teaching Assistants who have completed year
2 of the Diploma of Teaching or Bachelor of
Education as specified in the Aboriginal Teach-
ing Assistants Programme Manual.
Step 13

(2) A Teachers’ Aide left in charge of pupils for a full
session shall be paid at his/her ordinary rate plus 10%
for the period for which they are left in charge, pro-
vided that, if the period for which the employee is
left in charge exceeds three days, they shall be paid
at the ordinary rate plus 20% for the whole period
for which they are in charge.
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Base 1, 2 &3 Min.
Rate Arbitrated Hourly

Net Safety Award
Adjust- Rate
ments

(Per (Per (Per
Hour) Hour) Hour)

$ $ $
(3) (a) Child Care Workers

1st year of experience   11.19 1.26 12.45
2nd year of experience 12.37 1.26 13.63
3rd year of experience  13.00 1.26 14.26
4th year of experience  13.63 1.26 14.89
5th year of experience  14.27 1.26 15.53

(b) An employee left in charge of pupils for a full
session or more shall be paid no less than the
rate applicable to a Child Care Worker in their
fifth year of employment for the whole period
they are in charge.

(4) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.

(5) Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles prior
to November 1997, except those resulting from enter-
prise agreements, are not to be used to offset this
arbitrated safety net adjustment of $10.00 per week.

(6) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

(7) An employee who has had previous experience rel-
evant to employment covered by this award may have
that experience taken into account in determining the
“year of employment” at which an employee is ap-
pointed and paid.

(8) A casual employee shall be paid 20 percent in addi-
tion to the rates prescribed in this clause.

THE TEACHERS’ (KINDERGARTENS)
AWARD 1964.
No. 22 of 1963.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Hon. Min. for Education.

No. 1049 of 1998.

The Teachers’ (Kindergartens) Award 1964.
No. 22 of 1963.

CHIEF COMMISSIONER W.S. COLEMAN.

22 October 1998.

Order.
HAVING heard Ms S. Jackson on behalf of the Applicant and
Ms N. Aitken and on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT The Teachers’ (Kindergartens) Award 1964 be
varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 20th day of
July, 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and replace with the following—
1B.—MINIMUM ADULT AWARD WAGE

(1) No adult employee shall be paid less than the Mini-
mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.
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(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 10.—Salaries: Delete subclauses (1)(a), (b), (c)
and (d) replace with the following.

10.—SALARIES
(1) The following salary scales shall be paid to teachers

according to qualifications, experience and position.
Arbitrated
Safety Net

Adjustments Total
Per Annum (Per Annum) Per Annum

$ $ $
GRADE—

(a) Scale A
1   21,867 2503 24,370
2   24,170 2503 26,673
3   25,441 2503 27,944
4   26,712 2503 29,215
5   27,983 2399 30,382
6   29,309 2399 31,708
7   29,650 2399 32,049
8   31,478 2399 33,877
9   32,250 2399 34,649

(b) Scale A1
1   22,763 2503 25,266
2   25,088 2503 27,591
3   26,355 2503 28,858
4   27,621 2399 30,020
5   28,928 2399 31,327
6   30,271 2399 32,670
7   31,615 2399 34,014
8   32,448 2399 34,847
9   33,217 2399 35,616

(c) Scale B
1 — — —
2   25,757 2503 28,260
3   27,298 2399 29,697
4   28,883 2399 31,282
5   30,513 2399 32,912
6   32,151 2399 34,550
7   33,563 2399 35,962
8   34,969 2295 37,264
9   36,395 2295 38,690

(d) Scale B1
1 — — —
2   26,867 2503 29,370
3   28,427 2399 30,826
4   30,051 2399 32,450
5   31,682 2399 34,081
6   33,324 2399 35,723
7   34,735 2399 37,134
8   36,148 2295 38,443
9   37,577 2295 39,872

3. Clause 10.—Salaries: Immediately following subclause
(4) insert the following as new subclauses (5) and (6)—

(5) Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided

that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

(6) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

TIMBER WORKERS AWARD.
No. 36 of 1950.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forrest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch

and

AG & AM Brooks and Others.
No. 1250 of 1998.

Timber Workers Award No. 36 of 1950.

CHIEF COMMISSIONER W.S. COLEMAN.
8 September 1998.

Order.
HAVING heard Mr M. Lourey on behalf of the Applicant and
Mr J. Uphill on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Timber Workers Award No. 36 of 1950 be
varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 13th day of
August 1998.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 17.—Meal Money: Delete subclauses (1) and (2)

of this clause and insert in lieu thereof the following—
(1) An employee required to work overtime for more

than two hours Monday to Friday inclusive, shall be
supplied with a meal by the employer or paid $7.10
for a meal.

(2) If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal, the employer
shall provide such meal(s) or pay an amount of $4.80
for each second or subsequent meal.

2. Clause 28.—First Aid: Delete subclause (3) of this clause
and insert in lieu thereof the following—

(3) An employee who has been trained to render first
aid and who is the current holder of appropriate first
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aid qualifications such as a certificate from the St
John Ambulance or asimilar body, shall be paid a
weekly allowance of $7.10 if he/she is appointed by
his/her employer to perform first aid duty.

3. Clause 51.—Work Flexibility: Delete this clause and in-
sert in lieu thereof the following new clause—

51.—WORK FLEXIBILITY
Arising out of the decision of 8 September 1989 in the
State Wage Case and in consideration of the wage in-
creases resulting from structural efficiency adjustments,
employees are to perform a wider range of duties includ-
ing work which is incidental or peripheral to their main
tasks or functions.
(1) An employer may direct an employee to carry out

such duties as are within the limits of the employ-
ee’s skill, competence and training consistent with
the classification structure of this award provided that
such duties are not designed to promote de-skilling.

(2) An employer may direct an employee to carry out
such duties and use such tools and equipment as may
be required provided that the employee has been
properly trained in the use of such tools and equip-
ment.

(3) Any direction issued by an employer pursuant to
subclauses (1) and (2) of this clause shall be consist-
ent with the employer’s responsibilities to provide a
safe and healthy working environment.

4. Clause 52.—Rates of Pay—
A. Delete subclause (3) and paragraphs.(4)(a) and (b) of this

clause and insert in lieu thereof the following—
(3) Wages

The minimum rate of wage for employees covered
by this award, excluding those employees provided
for in subclause (4) hereof, shall be—

(a) Timber Industry Employee—
Rate ASNA Total Rate

$ $ $
Group 1 349.40 24.00 373.40
Group 2 366.10 24.00 390.10
Group 3 388.60 24.00 412.60
Group 4 409.50 24.00 433.50
Group 5 441.20 24.00 465.20
Group 6 462.10 24.00 486.10

(b) The rates of pay in this award include three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision
and the March 1996 State Wage Decision. The
first, second and third $8.00 per week arbi-
trated safety net adjustments may be offset to
the extent of any wage increase payable since
1 November 1991 pursuant to enterprise agree-
ments or consent awards or award variations
to give effect to enterprise agreements, inso-
far as that wage increase or part of it has not
previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreement, are
not to be used to offset arbitrated safety net
adjustments.
Furthermore, the rates of pay in this award
include the $10.00 per week arbitrated safety
net adjustment payable from the beginning of
the first pay period on or after 14th day of
November 1997.
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that

the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.
The rates of pay in this award include the ar-
bitrated safety net adjustment payable under
the June 1998 State Wage Case Decision. This
arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay
received by employees whose wages and con-
ditions of employment are regulated by this
award which are above the rates prescribed in
the award. Such above award payments in-
clude wages payable pursuant to enterprise
agreements, consent awards or award varia-
tions to give effect to enterprise agreements
and over award arrangements. Absorption
which is contrary to the terms of an agreement
is not required.

(4) Transport—Employee Groups
The minimum rate of wage for employees covered
by this award, as defined below shall be—

(a) Timber Industry Transport Employee—
Rate ASNA Total Rate

$ $ $
Group 1 406.20 24.00 430.20
Group 2 417.70 24.00 441.70
Group 3 425.30 24.00 449.30
Group 4 433.00 24.00 457.00
Group 5 440.70 24.00 464.70
Group 6 459.70 24.00 483.70
Group 7 471.20 24.00 495.20
Group 8 490.30 24.00 514.30

(b) The rates of pay in this award include three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision
and the March 1996 State Wage Decision. The
first, second and third $8.00 per week arbi-
trated safety net adjustments may be offset to
the extent of any wage increase payable since
1 November 1991 pursuant to enterprise agree-
ments or consent awards or award variations
to give effect to enterprise agreements, inso-
far as that wage increase or part of it has not
previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreement, are
not to be used to offset arbitrated safety net
adjustments.
Furthermore, the rates of pay in this award
include the $10.00 per week arbitrated safety
net adjustment payable from the beginning of
the first pay period on or after 14th day of
November 1997.
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
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to be used to offset this arbitrated safety net
adjustment of $10.00 per week.
The rates of pay in this award include the ar-
bitrated safety net adjustment payable under
the June 1998 State Wage Case Decision. This
arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay
received by employees whose wages and con-
ditions of employment are regulated by this
award which are above the rates prescribed in
the award. Such above award payments in-
clude wages payable pursuant to enterprise
agreements, consent awards or award varia-
tions to give effect to enterprise agreements
and over award arrangements. Absorption
which is contrary to the terms of an agreement
is not required.

B. Delete subclause (7) of this Clause and insert in lieu thereof
the following—

(7) Leading Hand
In charge of 3—10 employees—an extra $17.00 per
week.
In charge of 11—20 employees—an extra $25.60 per
week
In charge of over 20 employees—an extra $33.20
per week.

C. Delete subclause (9) of this Clause and insert in lieu thereof
the following—

(9) Minimum Adult Wage
Notwithstanding the terms of this clause (or
subclause) no adult employee shall be paid less than
the Minimum Adult Award Wage unless otherwise
provided in this clause.

(i) The Minimum Adult Award Wage for full time
adult employees is $373.40 per week payable
from the beginning of the first pay period com-
mencing on or after 13 August 1998.

(ii) The Minimum Adult Award Wage of $373.40
per week is deemed to include all arbitrated
safety net adjustments from State Wage Case
decisions to June 1998, including the $10.00
per week arbitrated safety net adjustment from
Matter No. 940 of 1997 and the $14.00 per
week arbitrated safety net adjustment from
Matter No. 757 of 1998.

(iii) Unless otherwise provided for in this
subclause, adults employed as casual or part
time employees shall not be paid less than pro
rata the Minimum Adult Award Wage accord-
ing to the hours worked.

(iv) Juniors shall be paid no less than the wage
determined by applying the percentage pre-
scribed in the junior rates provision to the
Minimum Adult Award Wage of $373.40 per
week.

(v) (aa) The Minimum Adult Aweard Wage
shall not apply to apprentices, employ-
ees engaged on traineeships, or
Jobskills traineeships or to other cat-
egories of employees who by
prescription are paid less than the mini-
mum award rate.

(bb) Liberty to apply is reserved in relation
to employees excluded under (aa)
above and any special categories of
employees not included here or other-
wise in relation to the applicatiopn of
the Minimum Adult Award Wage.

(vi) Subject to this subclause the Minimum Adult
Award Wage shall—

(aa) apply to all work in ordinary hours.
(bb) apply to the calculation of overtime and

all other penalty rates, superannuation,
payments during sick leave, long serv-
ice leave and annual leave and for all
other purposes of this award.

(vii) Nothing in this clause (or subclause) shall op-
erate to reduce the rate of pay fixed by the
award for an adult apprentice in force on 13th
November 1997.

TRANSPORT WORKERS’ (BURSWOOD ISLAND
RESORT) AWARD, 1987.

No. A2 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

Burswood Resort Management Limited.

No. 1264 of 1998.

Transport Workers’ (Burswood Island Resort) Award, 1987.
No. A2 of 1987.

CHIEF COMMISSIONER W.S. COLEMAN.

3 November 1998.

Order.
HAVING heard Mr G. Ferguson on behalf of the Applicant
and Mr G. Blyth on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the be Transport Workers’ (Burswood Island
Resort) Award, 1987 varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after the 3rd day of November, 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per week
is deemed to include all arbitrated safety net adjust-
ments from State Wage Case decisions to June, 1998,
including the increase in Matter No. 757 of 1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
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(b) apply to the calculation of overtime and all
other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agree-
ments, are not to be used to offset the adult minimum
wage.

2. Clause 8.—Wages:
(A) Delete subclause (1) and insert in lieu thereof the

following—
(1) Adult Employee

Bus Drivers (including Service, Tour, Charter Bus
Drivers) driving a passenger vehicle having seating
capacity for—

Base Safety Net Total
Rate  Adjustment  Wage Per

Fortnight

$ $ $

(i) under 25 adult persons 750.90 80.00 830.90
(ii) 25 adult persons or more 765.30 80.00 845.30
(iii) Car/Limousine Driver 721.00 80.00 801.00

(B) Delete subclause (3) and insert in lieu thereof the fol-
lowing—

The rates of pay in this award include the first and
second arbitrated safety net adjustment totalling
$16.00 per week available under the Arbitrated Safety
Net Adjustment Principle pursuant to either the De-
cember 1993 State Wage Decision and the December
1994 State Wage The first and second $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

TRANSPORT WORKERS (GENERAL) AWARD.
No. 10 of 1961.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

William Barker and Co and Others.
No. 1269 of 1998.

Transport Workers (General) Award No. 10 of 1961.
No. A3 of 1986.

CHIEF COMMISSIONER W.S. COLEMAN.
3 November 1998.

Order.
HAVING heard Mr G. Ferguson on behalf of the Applicant
and Mr J. Uphill on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Transport Workers (General) Award No. 10
of 1961 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 3rd day of November, 1998.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.
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(6)  (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 7.—Wages: Delete this clause and insert the fol-
lowing in lieu thereof—

7.—WAGES
The following shall be the rates of wages payable to

employees covered by this Award. The total minimum
weekly wage rate shall be the amount specified in the
“Total Per Week” column in this clause for the appropri-
ate grade or sub-grade.

PART 1
Grade Base Rate Supplementary Safety Net Total Per

Payment Adjustment Week

$ $ $ $

(1) Grade 1 314.30 44.90 48.00 407.20
Motor Driver’s Assistant
Washers (except can
and night washers)
Driver of mechanical
horse with or without
trailer
Loaders
Yardsperson
(2) Grade 2 327.70 46.80 48.00 422.50
Driver, rigid vehicle to
4.5 tonnes GVM (Gross
Vehicle Mass)
Employee riding a
motorcycle in the
course of employment
Night Washer
Driver of tow motor
(3) Grade 3 334.40 47.80 48.00 430.20
Driver, rigid vehicle
from 4.5 to 13.9 tonnes
GVM or GCM (Gross
Combination Mass)
Driver, fork lift up to
and including 5 tonnes
lifting capacity
Driver, tractor without
power operated
attachments

Grade Base Rate Supplementary Safety Net Total Per
Payment Adjustment Week

$ $ $ $

(4) Grade 4 344.50 49.20 48.00 441.70
Driver, rigid vehicle
over 13.9 tonnes GVM
or GCM and up to
13 tonnes capacity
Straddle carrier driver
Driver of dump truck
(unlicensed)
Driver of fork lift over
5 and up to 10 tonnes
lifting capacity
(5) Grade 5 351.10 50.20 48.00 449.30
Driver, articulated
vehicle to
22.4 tonnes GCM
Driver, rigid vehicle
and heavy trailer to
22.4 tonnes GCM
Driver, rigid vehicle
4 or more axles over
13.9 tonnes GVM
or GCM
Driver of fork lift over
10 and up to 34 tonnes
lifting capacity
(6) Grade 6 357.90 51.10 48.00 457.00
Driver low loader to
43 tonnes GCM
Driver articulated vehicle
over 22.4 tonnes GCM
and up to 39 tonnes
capacity
Driver mobile crane up
to 25 tonnes lifting
capacity
Driver rigid vehicle and
heavy trailer over
22.4 tonnes GCM
Driver of fork lift over
34 tonnes lifting capacity
(7) Grade 7 364.60 52.10 48.00 464.70
Driver articulated vehicle
over 22.4 tonnes GCM
over 39 and up to
60 tonnes capacity
Driver multiple
articulated vehicle up to
53.4 tonnes GCM
Driver low loader over
43 tonnes GCM (For
each additional
complete tonne over
43 an extra 79 cents as
part of the weekly wage
rate for all purposes
shall be payable)
(8) Grade 8 381.20 54.50 48.00 483.70
Driver mobile crane
over 25 and up to
50 tonnes lifting
capacity
Driver multiple
articulated vehicle
over 53.4 tonnes up
to 94 tonnes GCM up
to 65 tonnes capacity
(9) Grade 9 391.30 55.90 48.00 495.20
Driver multiple
articulated vehicle over
94 tonnes GCM up to
75 tonnes capacity
Driver of mobile crane
over 50 tonnes lifting
capacity
(10) Grade 10 408.00 58.30 48.00 514.30
Driver multiple
articulated vehicle over
94 tonnes GCM over
75 and up to 95 tonnes



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 438378 W.A.I.G.

capacity (for each
additional complete
tonne over 95 an extra
79 cents as part of
the weekly wage rate
for all purposes shall
be payable)

(11)Van Driver—Salesperson (as defined) shall be paid $7.40
per week extra.

PART 2
(1) Leading Hands—
A leading hand appointed as such by the employer and placed

in charge of—
(a) not less than three and not more than ten other em-

ployees shall be paid $19.20 per week extra.
(b) more than ten and not more than 20 other employees

shall be paid $28.63 per week extra.
(c) more than 20 other employees shall be paid $36.36

per week extra.
(2) Junior Employees—

(a) Rates of pay (per cent of the total wage payable to
an adult employee for the class of work performed)

%
Under 19 years of age 70
Under 20 years of age 80
20 years of age 100

(b) No junior under 17 years of age shall be permitted to
have sole charge of a motor vehicle.

(3) Industry Allowance—
In addition to the rates prescribed in this clause an amount
of $15.98 per week shall be paid to employees engaged
under this award in rock quarries and sand pits to com-
pensate for dust and climatic conditions when working in
the open and for deficiencies in general amenities and
facilities. Provided that employees in limestone quarries
of Cockburn Cement limited shall be paid an amount of
41 cents per hour in lieu of the $15.98 per week referred
to in this subclause.

(4) Ready Mixed Concrete Industry—
In addition to the rates prescribed in this clause an amount
of $9.45 per week shall be paid to drivers and/or opera-
tors of ready mixed concrete trucks.

3. Clause 7A.—Supplementary Payments and Safety Net
Adjustments: Delete subclause (1) of this clause and insert the
following in lieu thereof—

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset
arbitrated safety net adjustments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.

Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.
The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

4. Clause 8. – Extra Rates: Delete this clause and insert the
following in lieu thereof—

8.—EXTRA RATES
(1) An employee who is required to cart tar (other than

in sealed containers) for immediate spreading upon
streets, tar in unsealed containers, or tarred material
for spreading upon streets; and/or who spreads ei-
ther of them upon streets—an extra $1.51 per week.

(2) Offensive Materials—
Employees carting any of the following offensive
materials shall be paid—an extra $1.23 per week.
Bone dust, bones, blood manure, dead animals, offal
including which is carted from hotels and restaurants
or other places in kerosene tins, green skins, raw hides
and sheep skins when flyblown and maggoty, sau-
sage skin casings (except when packed in non-leaky
containers for consumption) spent oxide, hair and
fleshings, soda ash, muriate of potash, sheep trotters
(known as “pie”), stable, cow or pig manure, meat
meal, liver meal, blood meal, T.N.T. and any other
material which the Board of Reference shall decide
from time to time is offensive material. The Board
of Reference may delete any material from this defi-
nition.

(3) Dirty Materials—
Employees carting any of the following dirty mate-
rials shall be paid an extra 24 cents per hour.
When loaded or unloaded by the driver (except by
tipping), coal, coke, briquettes, plumbage, graphite,
black lead, manganese (excluding the article known
as ferro or iron manganese) lime, “Comaidal” lime,
tallite, limil, plaster, plaster of paris, red oxide, zinc
oxide superphosphate (in second hand and/or farm-
er’s own bags), di calcic phosphate, yellow ochre,
red ochre, charcoal, empty flour bags, supercel in
jute bags, stone dust, refuse and/or garbage from ships
in port, street sweepings when carted as a full load,
and any materials or a particular load thereof which
the Board of Reference may decide to be dirty. The
Board of Reference may delete any material from
this definition.
This allowance shall not apply to any packaged foods
from which the material does not leak or seep or to
any employee who is not required to handle any of
the materials named.

(4) Drivers who handle cash or cheques during any week
or portion of a week as part of their duties and ac-
count for it shall be paid in addition to the rate of
wage prescribed by Clause 7—Wages of this award,
as follows—
For any amount handled up to $20 $ .79 per week
Over $20 but not exceeding $200 $1.51 per week
Over $200 but not exceeding $600 $2.73 per week
Over $600 but not exceeding $1000 $3.81 per week
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Over $1000 but not exceeding $1200 $5.48 per week
Over $1200 but not exceeding $1600 $7.83 per week
Over $1600 but not exceeding $2000 $9.17 per week
Over $2000 $10.45 per week

(5) Employees carting, loading and/or unloading carbon
black except in sealed metal containers—an extra
97 cents per day or part thereof.

(6) An employee, who is a recognised furniture carter
engaged in removing and/or delivering furniture,
shall be paid an extra $10.09 per week.

(7) An employee who is a recognised livestock carter
carrying livestock shall be paid an extra $10.09 per
week.

(8) Driver required to act as salesperson of goods in his/
her vehicle shall be paid an extra $1.61 per week.

(9) An employee who, in the course of his/her employ-
ment, drives a vehicle with self loading equipment
which requires the possession of a certificate of com-
petency, shall be paid an extra $9.65 per week.

(10) Any employee required to drive a motor vehicle in
excess of 3.5m in width, or transport a load in ex-
cess of that width shall receive an additional $1.61
per day or part thereof.

(11) Where two or more of the forgoing rates (other than
in subclauses (4), (8) and (9) of this clause) have
application, only the highest of such rates shall be
payable.

(12) An employee required to work in a van or a chamber
with a temperature of less than zero degrees Celsius
shall receive an additional 40 cents per hour, or part
thereof, for all time so worked.

5. Clause 13.—Distant Work, Board and Lodging: Delete
subclause (3) of this clause and insert the following in lieu
thereof—

(3) A worker engaged on work which requires him to
sleep in or about his truck whilst in the course of
travelling from one point to another, or in the ab-
sence of suitable accommodation is obliged to live
in a tent or hut shall in addition to the application of
subclause (2) of this clause in respect of food, be
paid an allowance in lieu of accommodation of $11.48
per night.

TRANSPORT WORKERS (MOBILE FOOD
VENDORS) AWARD 1987.

No. A3 of 1986.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

West Coast Caterers T/a Jiffy Foods and Others.
No. 1266 of 1998.

Transport Workers (Mobile Food Vendors) Award 1987.
No. A3 of 1986.

CHIEF COMMISSIONER W.S. COLEMAN.
3 November 1998.

Order.
HAVING heard Mr G. Ferguson on behalf of the Applicant
and Mr J. Uphill on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Transport Workers (Mobile Food Vendors)
Award 1987 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 3rd day of November, 1998.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 7.—Wages—
A. Delete subclause (1) and (2) of this clause and insert the

following in lieu thereof—
Base Rate Supplementary Safety Net Total Wage

Payment Adjustment Per Week

$ $ $ $

(1) Classification
Mobile Canteen
Operators
Grade 1
Driver of Rigid Vehicle
to 4.5 tonnes GVM or
GCM 327.70 46.80 48.00 422.50
Grade 2
Driver of Rigid Vehicle
to 4.5 to 13.9 tonnes
GVM or GCM 334.40 47.80 48.00 430.20



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 438578 W.A.I.G.

(2) Leading Hands
A leading hand appointed as such by the employer and placed

in charge of—
(a) Not less than three and not more than ten other em-

ployees shall be paid $19.28 per week extra.
(b) More than ten and not more than twenty other em-

ployees shall be paid $28.75 per week extra.
(c) More than twenty other employees shall be paid

$36.45 per week extra.
B. Delete subclause (5) of this clause and insert the follow-

ing in lieu thereof—
(5) The rates of pay in this award include three arbi-

trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset
arbitrated safety net adjustments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.
The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

3. Clause 8.—Extra Rates: Delete subclauses (1), (2) and
(3) of this clause and insert the following in lieu thereof—

(1) Employees who handle cash or cheque during any
week or portion of a week as part of their duties and
account for it shall be paid, in addition to the rate of
wage prescribed by Clause 7.—Wages, of this award,
as follows—
For any amount handled up to $20 .80¢ per week
Over $20 but not exceeding $200 $1.51 per week
Over $200 but not exceeding $600 $2.69 per week
Over $600 but not exceeding $1000 $3.82 per week

Over $1000 but not exceeding $1200 $5.48 per week
Over $1200 but not exceeding $1600 $7.84 per week
Over $1600 but not exceeding $2000 $9.17 per week
Over $2000 $10.48 per week

(2) An employee required to act as salesperson of goods
in his or her vehicle shall be paid an extra $1.63 per
week.

(3) An employee who, in the course of his or her em-
ployment, drives a vehicle with self-loading
equipment which requires the possession of a cer-
tificate of competency, shall be paid an extra $9.69
per week.

TRANSPORT WORKERS’ (NORTH WEST
PASSENGER VEHICLES) AWARD 1988.

No. A19 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

Fortesque Bus Service Pty Ltd and Others.
No. 1270 of 1998.

Transport Workers’ (North West Passenger Vehicles) Award,
1988.

No. A19 of 1987.

CHIEF COMMISSIONER W.S. COLEMAN.
3 November 1998.

Order.
HAVING heard Mr G. Ferguson on behalf of the Applicant
and Mr J. Uphill on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Transport Workers’ (Passenger Vehicles)”
Award No. R47 of 1978 be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after the 3rd day of November, 1998.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6)  (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
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categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agree-
ments, are not to be used to offset the adult minimum
wage.

2. Clause 6.—Wages: Delete subclauses (1) and (2) of this
clause and insert the following in lieu thereof—

(1) Bus Driver (including Service, Tour, Charter and
School Bus Drivers) driving a passenger vehicle hav-
ing seating capacity for—

Base Rate Supplementary Safety Net Total
Payment Adjustment Wage

$ $ $ $

(a) Under 25 adult
persons 323.90 46.30 48.00 418.20

(b) 25 adult persons
or more 334.80 47.90 48.00 430.70

(2) A leading hand shall be paid a rate exceeding the
highest rate of the workers he/she supervises by an
amount of $19.26 per week.

3. Clause 6A.—Supplementary Payments and Safety Net
Adjustments: Delete subclause (1) of this clause and insert the
following in lieu thereof—

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset
arbitrated safety net adjustments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received

by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.
The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

4. Clause 21.—Service Grants: Delete this clause and insert
the following in lieu thereof—

21.—SERVICE GRANTS
A full-time employee who has been in the continuous

service of an employer, successor, assignee or transmittee
of such employer shall be paid the following amounts in
addition to his or her weekly wage as prescribed in Clause
6.—Wages, of this Award.
Years of Service Per Week

$
After one year of service 7.10
After two years of service 14.10
After three years of service 21.05
After four years of service 27.95
After five years of service 35.06

A part-time employee shall receive a pro-rata enti-
tlement to service pay in the same proportion as the
number of ordinary hours worked per week bears to
thirty-eight.

5. Clause 23.—Annual Leave Travel Assistance: Delete
subclause (1) of this clause and insert the following in lieu
thereof—

(1) A travel allowance of $222.57 shall be paid to a full-
time employee on the commencement of annual
leave.

6. Clause 29.—Split Shift Allowance: Delete this clause and
insert the following in lieu thereof—

29.—SPLIT SHIFT ALLOWANCE
Any employee who is rostered to work any two shifts

in any one day that are broken by more than one hour or
any employee who is rostered in such a way that there is
more than one break in the working day and the break or
breaks are more than one hour in duration shall be paid a
split shift allowance of $5.69.
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TRANSPORT WORKERS’ (PASSENGER
VEHICLES) AWARD.

No. R47 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

South West Coach Lines and Others.

No. 1268 of 1998.

Transport Workers’ (Passenger Vehicles) Award
No. R47 of 1978.

No. R47 of 1988.

CHIEF COMMISSIONER W.S. COLEMAN.

3 November 1998.

Order.
HAVING heard Mr G. Ferguson on behalf of the Applicant
and Mr J. Uphill on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Transport Workers’ (Passenger Vehicles)
Award No. R47 of 1978 be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after the 3rd day of November, 1998.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage: Delete this

clause and insert the following in lieu thereof—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full time adult
employees is $373.40 per week.

(3) The Minimum Adult Award Wage of $373.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to June,
1998, including the increase in Matter No. 757 of
1998.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $373.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to other
categories of employees who by prescription
are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any
special categories of employees not included
here or otherwise in relation to the application
of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all

other penalty rates, superannuation, payments
during sick leave, long service leave and an-
nual leave and for all other purposes of this
award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum
weekly wage for adult employees payable under the
June 1998 State Wage Case Decision. Any increase
arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this award
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an agree-
ment is not required.
Increases under previous State Wage Case Princi-
ples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

2. Clause 10.—Wages: Delete subclauses (1) and (2) of this
clause and insert the following in lieu thereof—

(1) Bus Driver (including Service, Tour, Charter and
School Bus Drivers) driving a passenger vehicle hav-
ing seating capacity for—

Base Supplementary Safety Net Total
Rate  Payment Adjustment  Wage

$ $ $ $
(a) Under 25 adult persons 329.75 47.05 48.00 424.80
(b) 25 adult persons or more 340.50 48.70 48.00 437.20

(2) A leading hand shall be paid a rate exceeding the
highest rate of the workers he/she supervises by an
amount of $19.26 per week.

3. Clause 10A.—Supplementary Payments and Safety Net
Adjustments: Delete subclause (1) of this clause and insert the
following in lieu thereof—

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset
arbitrated safety net adjustments.
Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.
The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998
State Wage Case Decision. This arbitrated safety net
adjustment shall be offset against any equivalent
amount in rates of pay received by employees whose
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wages and conditions of employment are regulated
by this award which are above the wage rates pre-
scribed in the award. Such above award payments
include wages payable pursuant to enterprise agree-
ments, consent awards or award variations to give
effect to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the
terms of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements
are not to be used to offset arbitrated safety net ad-
justments.

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

PUBLIC SERVICE ALLOWANCES (FISHERIES AND
WILDLIFE OFFICERS) AWARD 1990.

No. PSA A5 of 1986.
GOVERNMENT OFFICERS (SOCIAL

TRAINERS) AWARD 1988.
No. PSA A20 of 1985.

PARLIAMENTARY EMPLOYEES AWARD 1989.
No A15 of 1987, No. A4 of 1988, No. A7 of 1988,

No. A7 of 1989.
DEPARTMENT FOR COMMUNITY

DEVELOPMENT (FAMILY RESOURCE
WORKERS, WELFARE ASSISTANTS AND

PARENT HELPERS) AWARD 1990.
No. PSA A1 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Fisheries Department of Western Australia and Others.

No.’s P8, P10, P12, P14 and P15 of 1998.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER A.R. BEECH.

25 September 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings, as edited by the Commission)

In general terms these five applications are to insert salary
packaging clauses into five public service awards. The clauses
are in the same terms that have been approved by a Commis-
sion in Court Session on the 13th March 1998 and inserted into
two other public service awards (78 WAIG 2346).

While the applications are not opposed, they are not con-
sented to. In my view, with one issue to which I shall shortly
return, the matters that go to the State Wage Principles and to
the issues that arise under s.26 of the Act have been addressed
by the Commission in Court Session Decision. There is no
suggestion that these applications raise different issues for
consideration. I am not aware, other than for the issue which
has been raised by Mr Furey, that the position of the respond-
ents generally is different from the circumstances regarding
salary packaging that were approved by the Commission in
Court Session.

The one different matter that has been raised by Ms Babaeff,
and which is outlined in the Circular to Departments no 7 of
1998 that has been tendered, is a change to the government
policy since the matter was approved by the Commission in
Court Session. Whilst I have respect for the change in policy
that has occurred it is not binding on the Commission, and it

does not, in my view, represent such a different circumstance
that the decision of the Commission in Court Session is not
applicable to these applications. The State Wage Principles
are unchanged from those considered by the Commission in
Court Session and which permitted the awards to be amended
in this manner. The Commission has approved salary packag-
ing going into awards notwithstanding the opposition of the
respondents and the correctness of that decision does not alter
merely because the respondents, by virtue of a change to gov-
ernment policy, now express a preference that salary packaging
be inserted in awards only after negotiations for its inclusion
in enterprise bargaining agreements fail.

For those reasons, I am of the view that the matters that I am
required to consider under s.26 have been met, and I believe
that the applications should in each case be granted.

In relation to application P10 of 1998, the decision is made
in principle on the basis that there will be time allowed for
discussions between the parties as to the manner in which the
clause should be altered to suit that award. The alteration will,
of necessity, need to be within the scope of the matters ap-
proved by the Commission in Court Session, otherwise that
application would need to be reconsidered.

Subject to the views of the parties, it may be appropriate if,
even if the Commission were to now issue Minutes of Pro-
posed Orders, the parties are given a reasonable period of time
in order to agree to any variations to the Minutes, and in addi-
tion to consider the matters that have been addressed by Mr
Furey in relation to P10 of 1998. Accordingly, then, Minutes
of Proposed Order will now issue.

In each case the parties will note that where the Commis-
sion has identified that a party mentioned in the award has
changed its name, we have taken the liberty of suggesting that
the name be corrected accordingly in the order to issue in these
proceedings. That change will not have any effect other than
administratively, and where, for example, there is a change of
name of a party mentioned in the scope clause of the award, it
will not have the effect of altering the scope of the award. If
however, given that the proposed change is an initiative of the
Commission, the parties do not wish to make that change and
merely wish the amendments to consist only of salary packag-
ing, there will be no difficulty with that.

Appearances:  Ms J. Gaines on behalf of the applicants.
Ms T. Babaeff on behalf of the respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Fisheries Department of Western Australia.

No. P 8 of 1998.

Public Service Allowances (Fisheries and Wildlife Officers)
Award 1990.

5 October 1998.
Order.

HAVING heard Ms J. Gaines on behalf of the Civil Service
Association of Western Australia Incorporated and Ms T.
Babaeff on behalf of the Executive Officer, Department of
Conservation and Land Management and on behalf of Fisher-
ies Western Australia, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the Public Service Allowances (Fisheries and
Wildlife Officers) Award 1990 shall be further varied in
accordance with the following schedule with effect on
and from the 25th day of September 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner,

Public Service Arbitrator.
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Schedule.
Clause 2.—Arrangement: Immediately following “10. Lib-

erty to Apply” in this clause, insert the following—
11. Salary Packaging

Clause 3.—Scope: Delete the words “Fisheries Department”
and insert in lieu thereof the following:

Fisheries Western Australia
Clause 10.—Liberty to Apply: Immediately following this

clause, insert a new clause as follows—
11.—SALARY PACKAGING

(1) For the purposes of this award “salary packaging”
shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and to the
employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following—

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;

(b) (i) The employer shall record the arrange-
ment at the time it is entered into, and
provide a copy to the employee before
the arrangement comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;

(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of the entitlements under this award
which would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving—
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/
or

(b) a claim by an employee or the union party to
this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Disability Services Commission.

No. P 12 of 1998.

Government Officers (Social Trainers) Award 1988.

5 October 1998.

Order.
HAVING heard Ms J. Gaines on behalf of the Civil Service
Association of Western Australia Incorporated and

Ms T. Babaeff on behalf of the Disability Services Commis-
sion, the Commission pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby orders—

THAT the Government Officers (Social Trainers) Award
1988 shall be further varied in accordance with the fol-
lowing schedule with effect on and from the 25th day of
September 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.
Clause 2.—Arrangement: Immediately following “38. Sala-

ries” in this clause, insert the following—
39. Salary Packaging

Clause 4.—Scope: In this clause detele the words “Author-
ity for Intellectually Handicapped Persons and insert in lieu
thereof the following:

Disability Services Commission
Clause 6.—Definitions: In this clause delete the words ““Em-

ployer” shall mean The Authority for Intellectually
Handicapped Persons” and insert in lieu thereof the follow-
ing—

“Employer” shall mean the Disability Services Commis-
sion

Clause 38.—Salaries: Immediately following this clause,
insert a new clause as follows—

39.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging”

shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and to the
employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following—

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;

(b) (i) The employer shall record the arrange-
ment at the time it is entered into, and
provide a copy to the employee before
the arrangement comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;

(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of the entitlements under this award
which would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving—
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/
or

(b) a claim by an employee or the union party to
this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Speaker of the Legislative Assembly and Others.

No. P 14 of 1998.

Parliamentary Employees Award 1989.

5 October 1998.
Order.

HAVING heard Ms J. Gaines on behalf of the Civil Service
Association of Western Australia Incorporated, the Australian
Liquor, Hospitality and Miscellaneous Workers Union, Mis-
cellaneous Workers Division, Western Australian Branch and
Ms T. Babaeff on behalf of The Governor of Western Aus-
tralia in Council, the President of the Legislative Council and
the Speaker of the Legislative Assembly, the Commission pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979 hereby orders—

THAT the Parliamentary Employees Award 1989 shall
be further varied in accordance with the following sched-
ule with effect on and from the 25th day of September 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.
Clause 2.—Arrangement: Immediately following “41.

Named Parties” in this clause, insert the following—
42. Salary Packaging

Clause 5.—Definitions: Delete this clause and insert in lieu
thereof the following—

5.—DEFINITIONS
“Union” means the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch, and Federated Liq-
uor and Allied Industries Employees’ Union of Australia,
Western Australian Branch, Union of Workers.

Clause 41.—Named Parties: Delete this clause and insert in
lieu thereof the following—

41.—NAMED PARTIES
The named parties to the Award are—

The Civil Service Association of Western Australia
Incorporated
The Australian Liquor, Hospitality and Miscellane-
ous Workers’ Union of Australia, Miscellaneous
Workers Division, Western Australian Branch
Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch, Un-
ion of Workers
The Governor of Western Australia in Council
The President of the Legislative Council
The Speaker of the Legislative Assembly

Clause 41.—Named Parties: Immediately following this
clause, insert a new clause as follows—

42.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging”

shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and to the
employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following—

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;

(b) (i) The employer shall record the arrange-
ment at the time it is entered into, and
provide a copy to the employee before
the arrangement comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;

(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of the entitlements under this award
which would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving—
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/
or

(b) a claim by an employee or the union party to
this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Director General, Family and Children’s Services.

No. P 15 of 1998.

Department for Community Development (Family Resource
Workers, Welfare Assistants and Parent Helpers) Award

1990.

5 October 1998.

Order.
HAVING heard Ms J. Gaines on behalf of the Civil Service
Association of Western Australia Incorporated and Ms T.
Babaeff on behalf of the Director General, Family and Chil-
dren’s Services, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the Department for Community Development
(Family Resource Workers, Welfare Assistants and Par-
ent Helpers) Award 1990 shall be further varied in
accordance with the following schedule with effect on
and from the 25th day of September 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.
Clause 2.—Arrangement: Immediately following “36. Re-

lieving Allowance” in this clause, insert the following—
37. Salary Packaging

Clause 3.—Scope: In this clause delete the words “Depart-
ment of Community Services” and insert in lieu thereof the
follow—

Family and Children’s Services
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Clause 5.—Definitions: Delete subclause (2) of this clause
and insert in lieu thereof the following:

(2) “Director General” means the Director General, Fam-
ily and Children’s Services

Clause 36.—Relieving Allowance: Immediately following
this clause, insert a new clause as follows—

37.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging”

shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and to the
employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following—

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;

(b) (i) The employer shall record the arrange-
ment at the time it is entered into, and
provide a copy to the employee before
the arrangement comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;

(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of the entitlements under this award
which would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving—
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/
or

(b) a claim by an employee or the union party to
this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.

ELECTORATE OFFICERS AWARD 1986.
No. A18 of 1986.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Speaker of the Legislative Assembly and Another.

No. P 13 of 1998.

Electorate Officers Award 1986.

8 October 1998.

Order.
HAVING heard Mr D. Newman on behalf of the Civil Service
Association of Western Australia Incorporated and Mr G.
Moore on behalf of the President of the Legislative Council
and the Speaker of the Legislative Assembly, and by consent,

the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 hereby orders—

THAT the Electorate Officers Award 1986 shall be fur-
ther varied in accordance with the following schedule with
effect on and from the 8th day of October 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.
Clause 2.—Arrangement: Immediately following “21. Lib-

erty to Apply” in this clause, insert the following—
22. Salary Packaging

Clause 21.—Liberty to Apply: Immediately following this
clause, insert a new clause as follows—

22.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging”

shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and to the
employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following—

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;

(b) (i) The employer shall record the arrange-
ment at the time it is entered into, and
provide a copy to the employee before
the arrangement comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;

(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of the entitlements under this award
which would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving—
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/
or

(b) a claim by an employee or the union party to
this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.
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GOVERNMENT OFFICERS (STATE GOVERNMENT
INSURANCE COMMISSION) AWARD, 1987.

No. PSA A 3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Managing Director

Insurance Commission of Western Australia.

No. P 11 of 1998.
Government Officers (State Government Insurance

Commission) Award, 1987.

18 September 1998.
Reasons for Decision.

COMMISSIONER S A CAWLEY: This is an application by
the Civil Service Association of Western Australia Incorpo-
rated (“the union”) to vary the Government Officers (State
Government Insurance Commission) Award, 1987 (“the
award”) to insert a clause allowing for salary packaging ar-
rangements to be entered into between any employee and
employer bound by it. The only employer respondent to the
award is the Insurance Commission of Western Australia (for-
merly State Government Insurance Commission). The clause
sought to be inserted mirrors those inserted into other public
sector awards by the Commission in Court Session in March
1998 [(1998) 78 WAIG 2346].

This application was filed on 19 May 1998. No answers
were filed by the respondent within the prescribed time or at
all. The respondent explained this as being as a result of ad-
vice, or more correctly a lack of it, from its industrial relations
adviser.

In any event, the fact is that no answers were filed means,
prima facie, the application was conceded. Nonetheless, when
the union called the claim on for hearing, a conciliation con-
ference pursuant to section 32 of the Industrial Relations Act,
1979 was convened. No objections to the proposed clause in
principle or on merit were raised then and the parties were
given notice that the claim would be heard shortly.

However when the matter proceeded, the employer informed
the Commission that it could not consent to the claim because
it was bound to apply a Government policy which prohibits
any public sector employer from entering into salary packag-
ing with any employee whose employment is regulated by an
award or registered enterprise agreement. The Commission
was told that this Government policy was under review and a
decision was expected shortly. It was submitted that in the
circumstances the hearing of the claim should be deferred un-
til after that outcome which is expected on 30 September 1998.

I note that this submission was put eloquently and respect-
fully by Mr Speight for the employer. But of course it must be
rejected as utterly without merit.

The Commission is bound to deal with this application on
its merits in accordance with legislation of the Western Aus-
tralian Parliament. Government policy is not the law. It does
not override the legislation binding the Commission.

And the particular Government policy is unfair and discrimi-
natory. That was found to be the case by the Commission in
Court Session in March. It was a conclusion reiterated by the
Commission in Court Session in a statement issued on 18
August 1998 in other matters involving disputes in the public
sector over access to salary packaging. To decline to deal with
the claim at this time, nearly six months after the March deci-
sion of the Commission in Court Session, would be tantamount
to a declaration that employees whose working conditions are
regulated by awards and registered enterprise agreements are
inconsequential persons. But they are of consequence. And
the Commission is bound to act now.

The claim brought by the union has merit. The award will
be varied to insert a salary packaging provision in it. As it
stands that will be the clause proposed by the union. However
if, and only if, the parties reach an agreement within fourteen
days of 18 September 1998 on any variation to that clause the
minutes will be varied to reflect that in the final order.

But that will not affect the operative date. On and from 18
September 1998 employees bound by the Government Offic-
ers (State Government Insurance Commission) Award, 1987
will have a legal right to apply for a salary packaging arrange-
ment with the employer and the employer will have an
obligation to not unreasonably withhold agreement to such an
arrangement.

Minutes now issue.
Appearances:  Ms T Walkington appeared on behalf of the

applicant.
Mr G Speight appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Managing Director
Insurance Commission of Western Australia.

No. P 11 of 1998.

Government Officers (State Government Insurance
Commission) Award, 1987.

02 October 1998.

Order.
HAVING heard Ms T Walkington and with her Mr D Newman
on behalf of the applicant, and Mr G Speight and with him Mr
G Edmunds on behalf of the respondent now therefore, I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby order —

THAT the Government Officers (State Government In-
surance Commission) Award, 1987 as amended shall be
further varied in accordance with the following sched-
ule with effect on and from the 18th day of September
1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.
Clause 2.—Arrangement: Immediately following “24. Award

Modernisation” in this clause, insert the following—
25. Salary Packaging

Clause 24.—Award Modernisation: Immediately following
this clause, insert a new clause as follows—

25.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging”

shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and to the
employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following—

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;

(b) (i) The employer shall record the arrange-
ment at the time it is entered into, and
provide a copy to the employee before
the arrangement comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;
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(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of the entitlements under this award
which would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving—
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/
or

(b) a claim by an employee or the union party to
this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.

HOSPITAL SALARIED OFFICERS AWARD.
No. 39 of 1968.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Board of Management, Royal Perth Hospital and Others.

No. P 61B of 1995.

23 October 1998.

Order.
HAVING heard Mr D. Hill on behalf of the Applicant and Mr
P. Brunner on behalf of the Respondents and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Hospital Salaried Officers Award No.39 of
1968 as varied, be further varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on and from 9 September 1997.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

Schedule.
1. Schedule A—Minimum Salaries: Insert the calling “Cer-

tified Clinical Perfusionist” in subclause (a) of clause (3),
immediately following reference to the calling “Orthotist”
where it appears within the preamble to that subclause.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
GOVERNMENT RAILWAYS LOCOMOTIVE

ENGINEMEN’S AWARD 1973-1990.
No. 13 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Government Railways Commission

and

The West Australian Locomotive Engine Drivers’ Firemen’s
and Cleaners’ Union of Workers.

No. 1800A of 1997.

COMMISSIONER P E SCOTT.

23 October 1998.

Order.
WHEREAS this is an application made pursuant to the Indus-
trial Relations Act 1979 for a variation to the Government
Railways Locomotive Enginemen’s Award 1973-1990 (No.
13 of 1973); and

WHEREAS by letter dated the 19th day of October 1998 the
Respondent requested that the application be withdrawn; and

WHEREAS the Applicant had no objection to the applica-
tion being withdrawn; and

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—

STATE GOVERNMENT INSURANCE
COMMISSION (SGIC) ENTERPRISE BARGAINING

AGREEMENT 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

The Insurance Commission of Western Australia.

No. P 7 of 1998.

State Government Insurance Commission (SGIC) Enterprise
Bargaining Agreement 1997.

10 September 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: By this application the
Civil Service Association of Western Australia Incorporated
(“the CSA”) seeks an interpretation of the State Government
Insurance Commission (SGIC) Enterprise Bargaining Agree-
ment 1997 (“the Agreement”) which was registered on 22
August 1997 as an industrial agreement for the purposes of
the Industrial Relations Act, 1979 (“the Act”). The particular
provisions which are sought to be interpreted are Clause 18.—
Salary and Part 5.—Key Assumptions of Schedule
B—Productivity Improvement Plan 1996/97.

Clause 18.—Salary is as follows —
18.—SALARY

[a] The Parties agree that employee salaries will increase
from 1 September 1997 by an amount ranging from
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0-5% provided that the productivity performance
targets identified in the SGIC Productivity Improve-
ment Plan set out in Schedule B have been achieved.

[b] Changes to the Total Operating Expenses have a di-
rect impact on overall organisational profitability.

[c] Greater commitment by employees to the Special
Productivity Initiatives which reduces the Total Op-
erating Expenses will be recognised on a pro-rata
basis to a maximum of 5% salary increase. This
equates to a 1% salary increase for every additional
$10 million dollar decrease to the Total Operating
Expenses.

[d] No salary increase is payable if, when using the
budget assumptions, the actual Total Operating Ex-
penses for the year is greater than $320.5 million.

[e] If the Productivity Improvement Plan targets are ex-
ceeded or only partially met then the increase
calculated by the Employer in consultation with the
Union, using the Productivity Measurement Model
will be paid to the employee. The Board will ap-
prove any increase which will be payable from 1
September 1997.

[f] The salary scales to be paid from 1 September 1997
are set out in Schedule A based on the budgeted tar-
get of 3%.

[g] Annual increments of the Employee’s salary will be
paid to the Employee in accordance with the salary
scales set out in Schedule A.

[(1997) 77 WAIG 2315 at 2317]
Part 5.—Key Assumptions, of Schedule B to the Agreement

is as follows —
The SGIC, Board and management team have made a
number of key assumptions in compiling the budgets
which directly affect the Productivity Measurement
Model.
These key assumptions are detailed in Attachment number
2.
The budget targets and subsequent salary increases to em-
ployees are on the basis that these assumptions hold true.
This goes some way to minimising the impact of external
factors such as the volatility of actuarial calculations.
If the assumptions do not hold true, and have a material
effect on the outcome, then for the purpose of calculating
employee performance under the Productivity Measure-
ment Model, original assumptions will be used.

[(1997) 77 WAIG 2315 at 2331]
The parties to the Agreement are in dispute now over the

application of these provisions and the salary outcomes. The
CSA says that on a true interpretation of the Agreement the
correct measure to apply for the purpose of ascertaining any
salary increase due is the actuarial model as used by the em-
ployer in June 1997. The State Government Insurance
Commission (“SGIC”) disagrees.

The basis of this dispute was made clear in the evidence of
Mr John Edwards, a project supervisor in the risk cover divi-
sion of the SGIC who was a staff representative on the single
bargaining unit which negotiated the Agreement, and that of
Mr Victor Evans, the managing director of the SGIC. Their
evidence also went to the background of enterprise bargaining
and salary increases.

The background can be summarised as follows. The SGIC
employs about 300 people. It is a non profit organisation. The
business of the SGIC may be broadly described as the under-
writing of compulsory third party insurance for personal injury,
managing the State government’s self insurance for all em-
ployees and property and underwriting the industrial diseases
fund. The fact that the enterprise is not for profit, is service
oriented and is largely driven by external factors gives rise to
particular problems in identifying enterprise wide productiv-
ity measures for the purposes of performance related salary
increases. Measures set for the purposes of the 12 month en-
terprise bargaining agreement which applied prior to the
Agreement raised in this case yielded no salary increase in the
outcome. It is Mr Evans’ evidence that in fact the performance
of staff over the relevant period deserved recognition and, con-
cerned at the situation, he successfully took up the cause then

of a salary increase with the State Government. Mr Edwards
supports this evidence.

As a result of this experience the parties endeavoured to es-
tablish other measures of performance and some safeguards
in this Agreement and, according to Mr Evans, the experience
here is a matter for further reflection and development with a
view to better measures. However the matter for determina-
tion here is not whether any outcome from the Agreement is
fair or whether the measure adopted was defective or inad-
equate. The issue raised is a matter for interpretation of the
Agreement the parties actually signed off on.

The enterprise bargaining agreement the subject of this ap-
plication was registered on 22 August 1997 with a term of 12
months. It seems, however, that the terms of the Agreement
were settled in or about May of that year.

The parties agree that the total operating expenses of the
enterprise for the 12 month term of the Agreement was funda-
mental to any salary increase to be paid under the Agreement.
The total operating expenses of the SGIC for the next 12 months
was estimated in June 1996 as $320.5 million. This figure was
arrived at by actuarial modelling. The parties accepted this
figure and reflected it in subclause [d] of Clause 18.—Salary.
That subclause expressly states that no salary increase in pay-
able if, when using the budget assumptions, the actual total
operating expenses for the year exceeded $320.5 million.

The actual total operating expenses for the 12 months is said
by the employer to have been $346.6 million; thus excluding
any salary increases by reference to the figure expressed in
subclause [d] of Clause 18.—Salary. And the employer says
that no salary increase resulted from the fall-back position pro-
vided for in the Agreement in Part 5. of Schedule B for
calculations on the basis of key assumptions holding true for
the period.

The CSA does not disagree with any of this but says that the
employer has erred in not having regard for changes in the
actuarial modelling in the course of the 12 months of the Agree-
ment and applying the most accurate modelling available to it
at the time of calculation, that being what was termed the 1997
model, in lieu of the superseded 1996 model. It says there is
support for this view in the recognition in the Agreement in
Part 3. of Schedule B that actuarial calculations can change
making year on year baseline comparisons of performance
inappropriate for the SGIC in the context of productivity meas-
urement and the fact that the 1997 model was used to determine
the year end results for the SGIC.

The SGIC disagrees with this approach. It says that the Agree-
ment does not provide for it and does not contemplate reference
to the 1997 model. It argues that the approach sought by the
CSA is illogical in that it would amount to a conversion of
what in the Agreement is a target sought to be achieved to an
actual outcome and, as such, can not be construed as promot-
ing the intention of the Agreement.

It is noted that the employer added that, in any event, actu-
arial advice from Tillinghurst-Towers Perrin on the CSA’s
approach is that after an adjustment of $50 million for an ear-
lier double counting error it appears unlikely that a utilisation
of the 1997 model would result in a justification of any pay
increase anyway. But it is acknowledged that this submission
does not go to the question for interpretation raised in this
case.

The SGIC says that it has applied the methodology for cal-
culation provided for in the Agreement for justification of any
salary increase. The result, no salary increase, while unfortu-
nate given the Managing Director’s view of the staff ’s
performance, is clearly contemplated by the Agreement and
there is no further recourse within the terms of the Agreement.

It is in the context of this dispute that the CSA raises the
following question for answer.

In the event that the calculations under the Productivity
Improvement Plan are, in accordance with section 5 of
Schedule B to the Agreement, using “original assump-
tions” does the Agreement provide that the actuarial
modelling in use as at 1 July 1996 should be applied, or
does it provide that the actuarial modelling in use as at 30
June 1997 should be applied?

The principles to be applied in interpreting an industrial
agreement (or award) are well established [see Industrial
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Appeal Court decisions in Norwest Beef Industries Limited v
Western Australian Branch, Australasian Meat Industries Em-
ployees Union 64 WAIG 2124 and Robe River Iron Associates
v Amalgamated Metal Workers’ and Shipwrights Union of
Western Australia and Others, 67 WAIG 1097]. The clause or
provision to be interpreted is to be read in the context of the
whole document. The plain or ordinary meaning of the words
used is to be applied. Extrinsic aids such as evidence of the
parties’ intentions may only be availed of if an ambiguity ex-
ists and then any construction that promotes the purpose or
object of the document is to be preferred to any other con-
struction.

Clause 18.—Salary of the Agreement is unambiguous. It
allows for salary increases up to 5% provided that productiv-
ity performance targets identified in the Schedule B are met,
with the aim of achieving Total Operating Expenses for the
SGIC of $320.5 million or less. The clause provides for an
operative date of 1 September for any increase and expressly
contemplates in [d] a situation where no salary increase at all
may be the result.

Schedule B of the Agreement sets out in some detail what is
called the “1996/97 Productivity Improvement Plan of the
SGIC”. There is no question that subclause [a] of Clause 18.—
Salary refers to this schedule in relation to any salary increase
consideration. Part 3 of Schedule B refers to the 1996/97 Pro-
ductivity Measurement Model of the SGIC as an outcomes
based approach using one key financial indicator, Total Oper-
ating Expenses to measure output. Total Operating Expenses
is defined as the aggregate of claims, underwriting and ad-
ministration expenses. It goes on to refer to a budget figure of
$30.6 million Operating Profit for the SGIC in 1996/97 and a
rationale for referencing employee performance to Total Op-
erating Expenses. As noted already, it also states that
independent actuaries contracted by the SGIC can adopt vary-
ing methods of calculation which may make year on year
baseline comparisons of performance inappropriate for the
SGIC in the context of productivity measurement.

Part 4.—Measurement of Performance of Schedule B refers
to monthly reviews with the outcomes and targets of this proc-
ess for 1996/97 forming the basis of the 1996/97 Productivity
Measurement Model. Part 5.—Key Assumptions refers to
judgements made in compiling the budgets “which directly
affect the Productivity Measurement Model”. Significantly, it
goes on to state —

The budget targets and subsequent salary increases to em-
ployees are on the basis that these assumptions hold true.
This goes some way to minimising the impact of external
factors such as the volatility of actuarial calculations.
If the assumptions do not hold true, and have a material
effect on the outcome, then for the purpose of calculating
employee performance under the Productivity Measure-
ment Model, original assumptions will be used.

[(1997) 77 WAIG 2315 at 2331]
It seems to me that on an ordinary reading of the Agree-

ment, which it is noted is limited to a 12 month term, the parties
agreed on a Productivity Measurement Model of 1996/97 which
recognised the volatility of actuarial models and the possibil-
ity of this impacting on the prospect of salary increases and
accommodated that possibility in the Agreement, not by refer-
ence to another actuarial model but to an ability to treat
identified assumptions as holding true for the purposes of es-
tablishing whether any salary increase was due.

In my view it is not open in the face of this and the absence
of any reference in the Agreement to the 1997 actuarial model
to conclude on the basis of an acknowledgment in the Agree-
ment that actuarial calculations changed that the parties
intended to have as another option the use of the 1997 actu-
arial model results in relation to the matter of any salary
increase to apply. Given the alternate provision in Part 5 ex-
pressly aimed at offsetting changes in actuarial calculations it
seems that this is as far as the parties went for the purposes of
the 1996/7 Productivity Measurement Model to apply for the
purposes of the Agreement.

The outcome from the application of the terms of the Agree-
ment, being no salary increase, may or may not be fair having
regard for the employees’ actual performance. But that is not
the question here. The question to be determined is whether
the use of the 1997 actuarial model is to be applied for the

purposes of the Agreement. The answer is no. A declaration to
that effect will now issue.

Appearances:  Mr E Rea appeared on behalf of the appli-
cant.

Mr G Bull appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

The Insurance Commission of Western Australia.

No. P 7 of 1998.

State Government Insurance Commission (SGIC) Enterprise
Bargaining Agreement 1997.

10 September 1998.

Declaration.
HAVING heard Mr E Rea on behalf of the applicant and Mr G
Bull on behalf of the respondent, now therefore, I the under-
signed, pursuant to the powers conferred by the Industrial
Relations Act, 1979 do hereby declare —

THAT insofar as the State Government Insurance Com-
mission (SGIC) Enterprise Bargaining Agreement 1997
provides for recourse to actuarial modelling for calcula-
tions as to any pay increase which may be identified, it is
the actuarial modelling in use as at 1 July 1996 which
applies.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

CANCELLATIONS OF AWARDS/
AGREEMENTS/

RESPONDENTS—
CASE AND BOX MAKERS AWARD.

No. 48 of 1951.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents

No. 76 of 1980, Part 90.

Case and Box Makers Award.
No. 48 of 1951.

COMMISSIONER A.R. BEECH.

2 October 1998.

Order.
WHEREAS the Commission on its own motion pursuant to
s.47 of the Industrial Relations Act 1979, gave notice of its
intention to strike out respondents to the Case and Box Mak-
ers Award No. 48 of 1951, on the grounds that the respondents
are no longer carrying on business in an industry to which the
award applies (see [78 WAIG 3387]);

AND WHEREAS the Commission, being satisfied that sub-
section (3) of s.47 has been complied with, is of the opinion
that the respondents set out in the Schedule attached hereto
are no longer carrying on business in an industry to which the
award applies;

HAVING heard Mr G. Giffard on behalf of the Construc-
tion, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch;
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NOW THEREFORE, I the undersigned, Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial
Relations Act 1979, hereby order—

THAT from the date of this order the following em-
ployers be struck out of the Schedule of Respondents to
the Case and Box Makers Award No. 48 of 1951 namely—

Cass Case Co., 362 Newcastle St, West Perth
City Case Co., John St, West Perth
Safety Box Co., 3 Henderson St, Fremantle
Phillips Case Co., Alfred St, Leederville
Australian Seal Co Pty Ltd, Marquis St, Perth
McPhee’s Case Factory, 71 Brewer St, East Perth
J. Smith, 8 Henry St, East Perth
Goodwood Case Co., Welshpool
Perth Case Factory, 252 James St, Perth
Star Case Factory, 97 Charles St, West Perth
Osborne Park Case Factory, Powell St, Osborne Park

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

GOVERNMENT CHAUFFEUR’S AGREEMENT, 1972.
No. AG 13 of 1972.

TRANSPORT (MOTOR CAR DRIVERS—
GOVERNMENT) AGREEMENT.

No. AG 2 of 1950.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Cancellation of Agreements.

No. 686 of 1977, Part 38.

Government Chauffeur’s Agreement, 1972
No. AG 13 of 1972.

Transport (Motor Car Drivers—Government) Agreement
No. AG 2 of 1950.

CHIEF COMMISSIONER W.S. COLEMAN.

2 October, 1998.
Order.

WHEREAS the Commission, being of the opinion that there
was no employee to whom the following agreements apply,
did give notice on the 26 day of August, 1998 of an intention
to make an Order cancelling such agreements;

AND WHEREAS at the 29 day of September, 1998 there
were no objections to the making of such an Order;

NOW THEREFORE, I, the undersigned Chief
Commissioner of the Western Australian Industrial Relations
Commission, pursuant to the powers conferred by the said Act,
do hereby order that the following agreements be cancelled.

Government Chauffeur’s Agreement, 1972 No. AG 13 of
1972
Transport (Motor Car Drivers—Government) Agreement
No. AG 2 of 1950

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

NURSES’ (RED CROSS BLOOD TRANSFUSION
SERVICE) AWARD.

No. R16 of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Cancellation of Award.

No. 686 of 1977, Part 148.

Nurses’ (Red Cross Blood Transfusion Service) Award.

No. R16 of 1979.

CHIEF COMMISSIONER W.S. COLEMAN.

2 October, 1998.

Order.
WHEREAS the Commission, being of the opinion that there
was no employee to whom the following award applies, did
give notice on the 26 day of August, 1998 of an intention to
make an Order cancelling such award;

AND WHEREAS at the 29 day of September, 1998 there
were no objections to the making of such an Order;

NOW THEREFORE, I, the undersigned Chief Commis-
sioner of the Western Australian Industrial Relations
Commission, pursuant to the powers conferred by the said Act,
do hereby order that the following award be cancelled.

Nurses’ (Red Cross Blood Transfusion Service) Award
No. R16 of 1979

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

PLASTER, PLASTERGLASS AND CEMENT
WORKERS’ AWARD.

No. A29 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents.

No. 76 of 1980, Part 120.

Plaster, Plasterglass and Cement Workers’ Award.
No. A29 of 1989.

COMMISSIONER A.R. BEECH.

2 October 1998.

Order.
WHEREAS the Commission on its own motion pursuant to
s.47 of the Industrial Relations Act 1979, gave notice of its
intention to strike out respondents to the Plaster, Plasterglass
and Cement Workers’ Award No. A29 of 1989, on the grounds
that the respondents are no longer carrying on business in an
industry to which the award applies (see [78 WAIG 3387]);

AND WHEREAS the Commission, being satisfied that sub-
section (3) of s.47 has been complied with, is of the opinion
that the respondents set out in the Schedule attached hereto
are no longer carrying on business in an industry to which the
award applies;

HAVING heard Mr G. Giffard on behalf of the Construc-
tion, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch;

NOW THEREFORE, I the undersigned, Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial
Relations Act 1979, hereby order—

THAT from the date of this order the following em-
ployers be struck out of the Schedule of Respondents to
the Plaster, Plasterglass and Cement Workers’ Award No.
A29 of 1989 namely—

Belmont Concrete Co., Campbell Street, Belmont
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Colocrete Cement Products, Colwin Road,
Bayswater
Hercules Reinforced Concrete Tank Co., 1211 Albany
Highway, Bentley
J. Pellick & Co., 106 Beatty Avenue, Carlisle
North Perth Plasterworks, 215 Balcatta Road,
Balcatta
Olympic Concrete Tanks & Trough Builders, 212
Woodside Street, Doubleview
Sorrell’s Concrete Industries Pty Ltd, Bishop Street,
Wembley
Subiaco Cement Products, Hay Street, Subiaco
Swan Modelling Workers, Beechboro Road,
Bayswater
Tiecrete Concrete Products, 1 Meadow Street, Guild-
ford

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

RAILWAY OFFICERS (ALLOWANCES) AWARD
No. A of 1970

RAILWAY OFFICERS (ALLOWANCES) AWARD
No. A of 1971

RAILWAY OFFICERS (REFRESHMENT SERVICE
MANAGERS) AWARD

No. 4 of 1972
RAILWAY OFFICERS (REFRESHMENT SERVICE

MANAGERS—ALLOWANCES) AWARD
No. B of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Cancellation of Awards

No. 686 of 1977, Part 176

Railway Officers (Allowances) Award No. A of 1970

Railway Officers (Allowances) Award No. A of 1971

Railway Officers (Refreshment Service Managers) Award
No. 4 of 1972

Railway Officers (Refreshment Service Managers—
Allowances) Award

 No. B of 1971.

COMMISSIONER A.R. BEECH.

6 OCTOBER, 1998.

Order.
WHEREAS the Commission, being of the opinion that there
was no employee to whom the following awards apply, did
give notice on the 26 day of August, 1998 of an intention to
make an Order cancelling such awards;

AND WHEREAS at the 29 day of September, 1998 there
were no objections to the making of such an Order;

NOW THEREFORE, I, the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred by the said Act, do hereby order
that the following awards be cancelled.

Railway Officers (Allowances) Award No. A of 1970
Railway Officers (Allowances) Award No. A of 1971
Railway Officers (Refreshment Service Managers) Award

No. 4 of 1972
Railway Officers (Refreshment Service Managers—

Allowances) Award No. B of 1971
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Ministry of Justice.
No. P 37 of 1997.

COMMISSIONER J F GREGOR.
6 October 1998.

Reasons for Decision.
ON 27 July 1997 the Civil Service Association of Western
Australia Incorporated (CSA) applied to the Public Service
Arbitrator for a hearing pursuant to s.80E of the Industrial
Relations Act, 1979 on the grounds that the Ministry of Jus-
tice (MOJ) had imposed penalties on Colin Croasdale
Whittaker for which it had no legal mandate.

The background to the matters for adjudication is that in
March 1997 Mr Whittaker was suspended from his position in
the investigations branch of the MOJ based on allegations of
misconduct in respect of his alleged role in what is known as
the Chapman incident. This incident resulted in allegations by
a prisoner that he was assaulted by seven prison officers of the
Metropolitan Security Unit in 1992. These allegations were
subject to both police and Ombudsman investigation in 1992
and 1993 and were dismissed. In 1994 the then Director Gen-
eral of the Ministry of Justice, David Grant re-opened the matter
with an inquiry under s.9 of the Prisons Act. The inquiry was
completed and recommendations were made that seven prison
officers who were involved in extracting the prisoner from a
rooftop and four public servants who directed the operation be
charged with criminal offences. Furthermore, the four civil
servants plus Mr Whittaker and another civil servant involved
in the original investigation be charged with breach of disci-
pline under the Public Sector Management Act (PSM Act).

According to the CSA, not withstanding that Mr Whittaker
was not charged with any criminal offences he was treated the
same as those officers who were directly involved in the opera-
tional aspects of the incident and like them he was suspended.
The other public servant, who like Mr Whittaker was not in-
volved in the operational aspects of the matter was also not
charged with criminal offences but was transferred to other du-
ties. The CSA claims that in all of the circumstances there has
not been fair and consistent treatment of Mr Whittaker and his
suspension was an arbitrary and capricious act. In 1997 the crimi-
nal charges were disposed of and each of the officers were found
not guilty. All of the charges under the PSM Act were also with-
drawn. There have been conferences before the Public Service
Arbitrator and meetings with the Director General and other sen-
ior officials of the MOJ in an effort to resolve the matter.
However, according to the CSA there has been a continuing de-
nial of natural justice which results in Mr Whittaker being treated
contrary to the provisions of the PSM Act.

Originally the CSA had sought relief under six separate heads
which are set out in the schedule of the application. However,
by agreement between the parties the issue for determination
in this adjudication relates only to proposed order no. 3 in the
schedule which sought the following relief—

“Pay $26,400.00 reimbursement to Mr Whittaker being
the estimated value of loss of [a] vehicle’s use for the
period of suspension” (sic)

Mr Newman who appeared for the CSA and Ms Smith of
Counsel who appeared for the MOJ, agreed the matter to be
tested before the Commission was whether Mr Whittaker had
a contractual right to payment for the loss of use of a motor
vehicle during the period of suspension or in the alternative if
there was no express contractual right whether based on eq-
uity he should be reimbursed as if he did have a contractual
right to payment in the sum of $26,400.00 (Transcript page 4).

During her submissions, Ms Smith raised an issue of juris-
diction. This came as no surprise as the MOJ has indicated on
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a number of occasions that it had doubt about the jurisdic-
tional basis of the claim. The Commission heard the evidence
prior to hearing the argument on jurisdiction but it is appropri-
ate that I deal with this matter first.

Ms Smith commenced her argument by informing the Com-
mission that the CSA had been advised in August 1997 of the
intention of the MOJ to raise the issue of jurisdiction. According
to Ms Smith essentially the claim for the sum of $26,400.00 said
to be the loss of value of the use of the Executive Vehicle Scheme
(EVS) vehicle during the period of suspension is a claim which
arises out of s.82 of the PSM Act through Mr Whittaker being
suspended without pay when disciplinary charges were taken
out against him. According to Ms Smith in that section there is a
power for Chief Executive Office (CEO) to suspend without pay.
The CEO can also terminate any suspension and, if no breach of
discipline has been found to be committed, restore to the em-
ployee concerned pay which the employee has been deprived of
during the period of suspension.

This then is a claim for pay which Mr Whittaker had been
deprived of during the period of suspension. There is power to
make the claim under s.78 of the PSM Act where an employee
who is aggrieved by a decision made in the exercise of a power
under a number of sections, including s.82, may appeal against
that decision to the Industrial Commission constituted by the
Public Service Appeal Board appointed under Division 2 of
Part II A of the Industrial Relations Act, 1979 (the Act). The
Public Service Appeal Board, constituted for the purpose, has
a jurisdiction to hear and determine an appeal. Even though
Mr Whittaker was suspended sometime in 1994 he returned to
work in January 1997 which was the time, when according to
Ms Smith a decision was made not to continue with charges
that had been laid against him. In effect there was no breach of
discipline finding made at that time. The time during which an
appeal could be made to the Public Service Appeal Board ran
out soon after that period. This was caused by the effect of
s.80J of the Act. This section comes into effect in respect of
appeals made under s.80I of the Act. This last section pro-
vides that subject to s.52 of the PSM Act and subsection (3) of
s.80I of the Act, the Public Service Appeal Board has jurisdic-
tion to hear and determine a series of matters, in this case a
decision of the type referred to in subsection 80I(1)(a). In the
case of such an appeal s.80J requires that the appeal be insti-
tuted in the prescribed manner and within the prescribed time.

An appeal to the Public Service Appeal Board under s.80I(1)
of the Act shall be commenced by the filing of a notice of
appeal in accordance with Form 10 within 21 days of the date
of decision, determination or recommendation in respect of
which the appeal is made. According to Ms Smith, there is no
power in the Commission to extend the time for appeals to the
Public Service Appeal Board.

Ms Smith further developed her argument by reference to
s.23 of the Act. The exercise of jurisdiction conferred on the
Commission by s.23(3)(d) of the Act shall not be used to regu-
late the suspension from duty in, discipline in, dismissal from,
termination of, or reinstatement in employment of any em-
ployee or any class of employees if there is a provision however
expressed, by or under any Act for or in relation to a matter of
that kind and there is a provision, however expressed, by or
under that other Act for an appeal in a matter of that kind.
There is an Act which deals with these matters and that is the
PSM Act. This then excludes the jurisdiction of the Public
Service Arbitrator to hear such a claim. Ms Smith cited au-
thority to support the propositions advanced by her.

In summary Ms Smith submitted the argument recited above
should bring the claim to an end on a jurisdictional basis. How-
ever if the Commission was to come to a view that the decision
originally made was not one to which s.82 strictly applies then
what remains is essentially a claim for contractual benefits
and if there was a claim at all it may be a claim which ought to
be pursued under s.29 of the Act.

The application, when filed contained as attachments, let-
ters between the CSA and the Crown Solicitors Office to which
Mr Newman referred to in argument. Mr Newman relied on
those letters in his submissions. Even though they were not
produced at the hearing, in constructing the following recita-
tion of the CSA’s argument on jurisdiction I have had reference
to both the submissions made by Mr Newman at hearing and
to information contained in the letter to the Crown Solicitors
Office dated 3 February 1998.

According to Mr Newman, Mr Whittaker was given a no-
tice of suspected breach of discipline under s.81 of the PSM
Act. He was given an opportunity to respond to the suspected
breach and he did so. Mr Newman argued that under s.81(2)
once Mr Whittaker had responded the employer may investi-
gate a breach of discipline in accordance with prescribed
procedures, but it did not. Instead it relied upon an investiga-
tion that had been made for other purposes by Superintendent
Peter Moore. In fact according to a letter written by Mr Moore
on 15 March 1995 he specifically indicates he conducted no
further investigation into the subject matter which was de-
scribed in the notice of breach pursuant to s.81(1) of the PSM
Act. In that context, in particular a claim by Mr Whittaker of
an apprehension of bias by Superintendent Moore.

The only time the issue was raised with Mr Whittaker was
prior to 27 February 1995 when he was questioned by Super-
intendent Moore in relation to statements that had made. Mr
Moore was conducting an inquiry under the Prisons Act, an
Act which does not apply to Mr Whittaker as he is not a prison
officer. It is argued that if the Ministry intended to investigate
a suspected breach, it must do so in a prescribed manner which
is set out in Regulation 16 of the Public Sector Management
(General Regulations) 1994 and this did not occur. According
to Mr Newman if there is no investigation under s.81 of the
PSM Act a suspension under s.82 cannot come into effect.
The employer did not carry out any investigation let alone one
under s.81. Because it did not do so it could not have sus-
pended Mr Whittaker under s.82, therefore the suspension was
invalid.

A further ground to show the suspension was outside s.82
was that Mr Whittaker received advice he was to be charged
under s.83(1)(b) of the PSM Act. This is set out in breach of
discipline letter signed by Director General Grant on 16 March
1995. At the same time Mr Whittaker was advised that he was
to be suspended without pay and conditions. To do so, accord-
ing to the CSA, is in conflict of s.82(2) of the PSM Act. The
way the letter is drafted does not allow Mr Whittaker to take
advantage of other provisions of the PSM Act which would
allow him to object to the suspension. That means he could
only be correctly suspended if he was given time to respond
(s.85 PSM Act). This means that the notice of suspension dated
16 March 1995, to come into effect on that day and could not
have been made under s.82. The employer did not comply
with the PSM Act in respect of investigation and suspension,
therefore the suspension was not properly made under s.82 of
the Act. The only avenue open to Mr Whittaker in relation to
appealing this suspension and later withdrawal is to the Public
Service Arbitrator.

My response to the submissions are these: It is clear that if a
decision in relation to suspension without pay is made under
s.82 of the PSM Act there is a right of appeal under s.80I of
the Industrial Relations Act. That appeal can only go to the
Public Service Appeal Board under s.80J and that must be
done within the time prescribed in Regulation 45(2) of Part
IX-Public Service Arbitration of the Industrial Relations Com-
mission Regulations 1985. By a letter of 16 March 1995 the
then Director General of the MOJ relied on s.82 of the Act to
suspend Mr Whittaker from duty without pay and allowances
with immediate effect until further notice. Section 81 of the
PSM Act provides that an employing authority may when it
suspects a person has committed a breach of discipline while
serving and has given notice to that person in writing of the
nature of the suspected breach, give the person a reasonable
opportunity to submit an explanation. This was done.

There is an option under s.81(2) that the employing author-
ity may investigate or direct another person to investigate a
suspected breach of discipline. This is not a mandatory provi-
sion. The Director General did not have an obligation to create
a special investigation under that section because the suspen-
sion had been made. It can be interpolated from the letter that
the Director General used the investigations that had been made
by Superintendent Moore under s.9 of the Prisons Act, or at
least the information gathered from those investigations, as
the basis upon which to effect the suspension. It appears to me
that under the terms of the PSM Act that was open for him to
do. If that is correct and I think it is, there had been no breach
of s.82 in effecting the suspension. Therefore, the decision to
suspend was made under s.82. The right of appeal exists un-
der s.80I of the Act. This appeal can only be heard by the
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Public Service Appeal Board under s.80J. There was no appli-
cation within the time limit prescribed by Regulation 45 of the
Industrial Relations Commission Regulations 1985. It is clear
that the Public Service Appeal Board has sole jurisdiction to
determine such a matter, the Public Service Arbitrator being
precluded by s.23(3)(d) of the Act from exercising jurisdic-
tion when there is in effect a specialist tribunal to do so. For
those reasons I conclude that the Public Service Arbitrator is
without jurisdiction to deal with the application.

However, as Ms Smith indicated there may be avenue of
relief open to the applicant by way of an application made by
Mr Whittaker in person under s.29(1)(b)(ii) of the Act. It may
well be that I have sufficient information before me to make a
decision as if the matter was before the Commission under the
section. However, the application is not before the Commis-
sion under s29(1)(b)(ii) nor is it appropriate that I express a
view obiter. However, I am concerned that Mr Whittaker has
had to deal with these issues for a considerable period. He was
suspended for a long period of time and the charges against
him were never proven and in due course were withdrawn.
Justice requires that this matter be brought to a conclusion as
soon as is it reasonably practicable. It is my view that it is in
the interests of both parties that they meet further and discuss
the matter.

I am required to dismiss this application for want of juris-
diction but as discussed during the hearing I hereby divide the
application pursuant to the powers vested in me under s.27(1)(s)
of the Act. The application will be divided so that application
No. P(1) 37 of 1997 will be the Decision relating to jurisdic-
tion concerning a claim for reimbursement of vehicle costs
and application No. P(2) 37 of 1997 will deal with the balance
of the matters in the original notice of application. In due course
the Commission will convene a conference pursuant to s.32 to
deal with application No. P(2)37 of 1997 in order that the par-
ties may discuss the issues that have been raised in these
reasons.

Application No. P(1) 37 of 1997 will be dismissed for want
of jurisdiction.

Appearances:  Mr D Newman appeared on behalf of the ap-
plicant.

Ms J Smith, of Counsel, appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Ministry of Justice.
No. P 37 of 1997.

COMMISSIONER J F GREGOR.
6 October 1998.

Order.
HAVING heard Mr D Newman on behalf of the applicant and
Ms J Smith, of Counsel, on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT application No. P 37 of 1997 be divided so
that application No. P(1) 37 of 1997 relates to a claim
concerning reimbursement of vehicle costs and ap-
plication No. P(2) 37 of 1997 will deal with the
balance of matters in the original notice of applica-
tion.

(2) THAT the application No. P(1) 37 of 1997 be and is
hereby dismissed for want of jurisdiction.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Timothy Mark Baker
and

Westpoint Consulting Group Pty Ltd.

No. 384 of 1998.

COMMISSIONER A.R. BEECH.

19 October 1998.
Reasons for Decision.

Timothy Mark Baker claims that he had a contract of employ-
ment with the respondent and that he has not been paid the
wages due under it by the respondent from 1 July 1996. The
point at issue is whether a contract of employment ever came
into being. Mr Baker had been working for the respondent but
the respondent maintains that Mr Baker was not doing it as an
employee. That is not a matter of relevance here. The issue is
that in approximately September or October 1996, the respond-
ent gave Mr Baker a written offer of employment. If that
contract was agreed between them, then Mr Baker would have
become an employee and the contract of employment would
be backdated to 1 July 1996. The offer is entitled “Contract of
Employment” and contains 15 clauses. It contains provisions
for the parties to sign the document. It is in every respect a
formal contract of employment. The issue is whether the par-
ties ever reached an agreement on the offer. Mr Baker says he
did accept it and should now be paid as from 1 July 1996
according to its terms. The respondent says Mr Baker did not
accept it when it was offered and by the time he did accept it,
it had been withdrawn.

It is the fact that there was never a written contract of em-
ployment between Mr Baker and the respondent. If the only
contract of employment which could exist between Mr Baker
and the respondent was a written one then that would be the
end of the matter. However, where parties are in negotiations
to reach agreement on the terms of a contract, and understand
that a contract may be dealt with formally in writing between
them, the situation may be one of three types (Masters v.
Cameron (1954) 91 CLR 353 at 360). The first situation may
be one in which the parties have reached finality in arranging
all the terms of the contract and intend to be immediately bound
by it but at the same time propose to have the terms restated in
a form which will be more precise but not different in effect.
The second situation may be one in which the parties have
completely agreed upon all the terms of the contract and in-
tend no departure or addition from their agreed terms but
nevertheless have made performance of one or more of the
terms conditional upon the execution of a formal contract. The
third situation may be one in which the intention of the parties
is not to make a concluded bargain at all unless and until the
formal contract is executed. Thus, if it is the third situation
that applies here then Mr Baker’s claim cannot succeed be-
cause there was no written contract of employment between
him and the respondent. If that analysis is applied here, the
fact that the offer was in writing leads to the conclusion that it
was the intention of the respondent that the contract would be
in writing. That conclusion is supported by the fact that there
is no evidence that any employee of the respondent had an
oral contract of employment and the evidence from an em-
ployee, Janine Hadfield, that her contract was in writing.

However, there is no requirement that a contract of employ-
ment be in writing as there is, for example, in relation to a
contract effecting the sale of land. A contract of employment
may be oral, indeed, it may be partly oral and partly in writ-
ing. Given that contracts of employment are commonly oral
and not written, it is possible that an oral contract of employ-
ment could exist between the parties pending its formal
expression later in the written document. That is the first of
the three situations above. I would therefore be prepared to
find in Mr Baker’s favour if he can show that there was an oral
agreement between him and the respondent.
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However, whether there was an oral contract of employ-
ment between him and the respondent will depend upon the
facts. Mr Baker’s evidence is that in mid December 1996 he
accepted the offer, subject to minor amendments, at a meeting
with Ms Lloyd. The minor amendments consisted of spelling
corrections and a request for the clarification of a particular
clause. However, the evidence from Ms Lloyd is that Mr Baker
was also dissatisfied with the salary level and sought a higher
salary. I accept Ms Lloyd’s evidence. It is consistent with later
evidence that Mr Baker was dissatisfied with the salary level
offered. I find that Ms Lloyd’s evidence is also more consist-
ent with the statement of evidence from Rachel Williams that
she recalls Mr Baker saying that he had marked up changes to
the agreement that he wanted before he would sign it. There-
fore I do not accept Mr Baker’s evidence that he “accepted the
contract subject to minor amendments”. Mr Baker did not give
his unqualified acceptance of the offer put to him. As he states
in his later written summary to the Commission, he believed
that, during 1997 he was on “the salary package…only sub-
ject to agreement regarding the amount of pay. I believed the
issue over amount of pay to be the only outstanding issue…”.
In his memorandum of 6 January 1998 he states: “As I have
now withdrawn my request for an additional amount which
seemed to be the stumbling block, I see no reason why the
offered sum … (plus back pay to July 1996) cannot be signed
off.” Far from accepting the offer in December 1996, Mr Bak-
er’s response constituted a rejection of the offer put to him by
the respondent and it also represented a counter offer from
him to the respondent (Brierley Investments v. Landmark Cor-
poration Limited (1966) 120 CLR 224 at 233-4). It is
unarguable that acceptance of an offer must be unqualified
and must correspond with all the terms of the offer (Macken,
McCarry and Sappideen, The Law of Employment, 4th Edi-
tion at page 77). Therefore Mr Baker did not accept the offer
in mid December 1996.

I have also been unable to find in the evidence any other
basis for holding that a contract of employment came into be-
ing between Mr Baker and the respondent. Although Mr
Baker’s memorandum of 6 January 1998, over two years from
the making of the offer, can be taken as purporting to accept
the offer, it does not have that effect. His failure to accept the
offer in mid December 1996 put the ball back in the respond-
ent’s court. He simply cannot change his mind at a later date
and agree to the offer made unless the respondent agrees to
accept it that way. Although Mr Baker queries how the offer
can be withdrawn without notifying him, as I find, that is not
to the point. His refusal of the offer in December 1996 means
that the offer lapsed (Lang v. James Morrison and Company
Limited (1911) 13 CLR 1). The respondent could have re-of-
fered the contract but if it did not do so, and there is no evidence
that it did, then it logically follows that there is nothing re-
maining for Mr Baker to later accept. His acceptance was really
a counter-offer to the respondent. The respondent did not ac-
cept that counter-offer.

The respondent states that by then the offer had been with-
drawn. Mr Baker does not accept Ms Lloyd’s evidence that
she informed Mr Baker on 18th December 1996 that the offer
was effectively withdrawn. Even if I do not accept Ms Lloyd’s
evidence on this point, it is irrelevant given that the offer lapsed
with his rejection of it. In any event, the evidence before me
does not allow me to conclude that the respondent made a
written offer to Mr Baker in September or October 1996 and
left it open for over two years. There is no evidence that it did
so and it is difficult to infer it intended to do so given that the
contract was to be backdated to 1 July 1996 upon signing. As
the amount to be paid to Mr Baker to 1 July 1996 would keep
increasing as time passed, I would have expected the respond-
ent to have actively pursued Mr Baker regarding the offer if it
was to be left open indefinitely. It did not. Indeed it is not
evident that Mr Baker himself actively pursued the respond-
ent consistently as time passed.

Mr Baker’s application is brought under s.29(1)(b)(ii) of the
Act. He is required to show that he has not been allowed by his
employer a benefit, not being a benefit under an award or or-
der, to which he is entitled under his contract of employment.
Although Mr Baker urges the Commission to consider not only
points of law but also what is fair and reasonable the Commis-
sion can only consider what is fair and reasonable if in fact he
has not been allowed by the respondent a benefit to which he is

entitled under his contract of employment. Whether he has such
a contract of employment is a question of fact and law. That is
what Simons v Business Computers International (1985) 65
WAIG 2039, as referred to by Mr Baker, says. The next au-
thority relied upon by him, Belo Fisheries v Froggett (1983)
63 WAIG 2394, deals with how the Commission decides the
matter once it is established as a matter of fact and law that the
applicant’s claim is made out. It decides it according to equity,
good conscience, and the substantial merits of the case with-
out regard to technicalities or legal forms. That is, if that contract
of employment did in fact come into being, it provided that
payment would be made as from 1 July 1996 and Mr Baker
was not paid back to 1 July 1996, the Commission would de-
cide according to equity, good conscience, and the substantial
merits of the case without regard to technicalities or legal forms,
whether an order should now issue requiring that payment to
be made to him by the respondent. But the Commission cannot
decide whether that contract of employment did in fact come
into being on the basis that the Commission thinks it fair and
reasonable to Mr Baker to find in his favour if in fact and law
it did not. If that contract of employment did not in fact come
into being then the Commission does not have the jurisdiction
to deal with his claim. If it does not have the jurisdiction to
deal with his claim there is nothing before the Commission
about which it can be fair and reasonable.

For all of those reasons therefore Mr Baker has not discharged
the onus upon him. There was no acceptance by Mr Baker of
the offer that was made to him. Any further purported accept-
ance by Mr Baker two years after the event can, at best, be
seen as merely a counter-offer from Mr Baker to the respond-
ent. It is clear that the respondent did not accept his
counter-offer. That must be the end of the matter and the ap-
plication will be dismissed.

Order accordingly.
Appearances:Mr T. Baker appeared on his own behalf as

the applicant.
Ms S. Laferla appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Timothy Mark Baker

and

Westpoint Consulting Group Pty Ltd.

No. 384 of 1998.

19 October 1998.

Order.
HAVING HEARD Mr T. Baker on his own behalf as the ap-
plicant and Ms S. Laferla on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory James Barrow

and

George Moss Limited.

No. 2192 of 1997.

29 September 1998.
Reasons for Decision.

COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(ii) of the Industrial Relations Act,
1979. By it Gregory James Barrow (“the applicant”) claims
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he has been denied contractual benefits due under a contract
of employment with George Moss Limited (“the respondent”).
The total claimed as due is $49,884 gross. It is made up of the
following entitlements claimed to have been denied the
applicant—

$13,454 for unpaid annual leave entitlements of 12 weeks
for service between 1 July 1983 to 21 February 1990;
$13,903 being for pro rata long service leave for service
in the period 1 July 1983 to 17 October 1997; and
$22,487 in redundancy payments based on two weeks’
pay for every year of service less the amount of $8,970
which has been paid him.

There is no dispute that the contract of employment between
the parties was terminated by the respondent on 17 October
1997 and that at that time the respondent paid the applicant
the amount of $8,970 as a redundancy payment. But the
respondent denies that the applicant was due any further
payment for the redundancy. Further the respondent denies
the applicant is due the other benefits claimed or at all.

The applicant is a 38 year old electrical engineer with an
honours degree in engineering from the University of Western
Australia. He was employed by the respondent in its design
engineering division (“Gemco”). Employment by the
respondent commenced on 22 October 1990. By the time that
contract ended the applicant was just a few days short of seven
years service with the respondent.

The applicant says his primary work function for the
respondent was the development, manufacture, installation and
commissioning of a train driving simulator and other products.
Though over time he had taken greater responsibility for sales
in relation to the train driving simulator system and routinely
worked on other engineering products.

Terms and conditions of the employment were expressed in
a document dated 26 October 1990, the day the applicant
commenced work for the respondent. The document (Exhibit
3) is in the form of a letter addressed to the applicant from the
respondent. The applicant acknowledges he received the
document at the time and signed it in acceptance of the
employment.

There is provision in the document for entitlements to annual
leave (Clause 5) long service leave (Clause 5) and termination
of services (Clause 7). These are expressed, respectively, as
follows—

5. …
a. Annual Leave

You will be granted four weeks paid holiday
during the year. Your leave may be taken at a
time mutually agreeable to you and the Gen-
eral Manager or failing agreement, at a time
specified by the Company. There is no leave
loading applicable.

…
c. Long Service Leave

Long Service Leave will be granted in accord-
ance with Western Australian State
Legislation. Briefly, under current legislation
your entitlement will be 13 weeks after 15
years continuous service.

…
7. Termination of Services

Your appointment may be terminated by two weeks
notice in writing which may be given at any time by
either party or by the Company without notice on
payment of salary for a similar period.

As already noted, the applicant’s claim that he is entitled to
a benefit for annual leave not paid relates to a period prior to
the commencement of his employment with the respondent in
1990. The crux of this claim is that there was in fact a
transmission of business from the applicant’s previous
employer to the respondent with accrued annual leave benefits
due him then becoming a responsibility of the respondent. He
now seeks payment for these.

On the same basis the applicant claims the service counted
for the purposes of the conditions of the (WA) Long Service
Leave Act, 1958—1973 and thereby and entitlement for a pro
rata payment on the basis of ten years’ service is due.

The applicant also relies upon the previous service for the
calculation that a further redundancy payment is due under
the contract. He also appears to argue that the notice and
redundancy provision made by the respondent on termination
in 1997 was inadequate and the Commission should intervene
on that basis. In this respect the applicant says that regard should
be had for the applicant’s age, the position occupied,
professional qualifications, length of service and degree of
specialisation, the difficulties in getting a similar position and
industry standards.

There is no dispute between the parties as to certain aspects
of the applicant’s previous employment. It is agreed the
applicant was previously employed by ACET Limited
(“ACET”). It is not in dispute that this employment commenced
in 1983 and terminated on 17 October 1990. It is agreed that
ACET was in the hands of the receiver and manager from a
date in February 1990 to 17 October 1990 and that a written
agreement was entered into then between the receiver and
manager, ALDETEC Pty Limited (“ALDETEC”), Futuris
Corporation Limited (“Futuris”) and the Rural and Industries
Bank of Western Australia. It is the case that the respondent
and ALDETEC were and are wholly owned subsidiaries of
Futuris and that the agreement referred to above (Exhibit A)
involved ALDETEC acquiring certain assets of ACET and
other matters.

The applicant argues that, as a matter of fact and law, what
occurred in 1990 amounted to a transmission of business. The
respondent denies this.

The respondent’s argument in answer to the applicant’s
claims can be summarised as follows.

There was no transmission of business in 1990 from ACET
to the respondent and the applicant’s claims on the basis of
previous service must fail. The respondent says that in any
event the claim for an annual leave entitlement is time barred
by the Limitations Act and the absence of any evidence which
could give rise to a “latent defect” situation. Indeed, according
to the respondent, the evidence is that the applicant was aware
in 1990 that the receiver and manager only paid out benefits
accrued during his period of management and made no claim
then. If the applicant had any accrued entitlement for annual
leave not paid at the termination of employment with ACET
on 17 October 1990 then, the respondent says, that liability
would lie with ACET and there is no basis for implying the
obligation became the respondent’s then or at all in the face of
the express terms of the contract with the respondent which
makes no such provision.

As far as the long service leave claim is concerned the
respondent submits that not only was there no transmission of
business but there is no jurisdiction for the Commission to
deal with this part of the claim.

The respondent queries what it says is an attempt at the time
of hearing to amend the claim for redundancy to add a ground
that the notice period was inadequate and/or unfair. The
respondent says such an amendment should not be allowed. In
any event, it submits, there is no basis for overriding the motion
of termination expressed in the contract between the parties.
As for fairness, the respondent says that all employees being
made redundant were paid what may be termed the Metal
Trades standard. There is no basis, it submits, for the
Commission to now intervene so as to apply a better outcome
to the applicant.

The task for the Commission in claims brought pursuant to
section 29(1)(b)(ii) is to consider whether or not a contract of
employment existed between the parties and, if so, the terms
and conditions of the contract and (if due service giving rise to
an entitlement occurs) whether or not that entitlement (not being
an entitlement under an award, registered industrial agreement
or order of the Commission) has been denied.

There is no question here that a contract of employment
existed between the parties and that the parties expressed terms
and conditions in Exhibit 2. Service for the purposes of the
entitlements claimed here goes to the issue of whether or not
there was a transmission of business.

But first the matter of notice and the redundancy payment.
In the face of the express and unambiguous provisions for
notice in the contract between these parties it simply is not
open to the Commission to imply that a different (or more
beneficial) notice period was an entitlement in the event of a



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.4402

termination of the contract by the respondent. The
“inadequacy” of the notice period is really an argument as to
its “fairness”. But claims brought pursuant to section
2991)(b)(ii) fundamentally are for enforcement of what are
said to be common law contractual entitlements. The power to
be exercised by the Commission in such a case is judicial not
arbitral. It is a question of fact in the particular case and law.

Next the jurisdiction question raised by the respondent with
respect to the pro rata long service leave claim.

The claim relies upon the provision of the (WA) Long Service
Leave Act, 1953-1978. That legislation is recognised in the
terms and conditions of the contract expressed in Clause 5 of
Exhibit 2. Any entitlement is governed by the whole not part
of that legislation. It provides that in the event of a dispute
recourse is to be had to a special Board of Reference under
that legislation. That being so there is no jurisdiction for the
Commission to deal with this dispute.

In the event I am wrong on that count, the claim turns on the
question of any transmission of business. That question of fact
is dealt with subsequently.

There was no provision for redundancy in the written contract
of employment. And it seems from the evidence that there was
no discussion between the parties as to any variation of the
contract to provide for a redundancy payment. The evidence
is that the respondent, in taking the decision to terminate the
employment of a number of employees on the grounds of
redundancy apply the required minimum standards with respect
to some employees and “flowed on” the same standard to other
employees albeit those contracts were not bound by that
standard.

Insofar as the applicant claims, if he does, that it was an
implied term of his contract that he was entitled to a redundancy
payment based on different criteria than was supplied by the
respondent, then the claim is not made out on the evidence.
That is, leaving aside the question of whether it is open for the
Commission to imply into the contract an entitlement to a
payment on termination on account of redundancy, there is
insufficient here to justify that the applicant was entitled to a
better standard than that which was actually applied by the
respondent.

It remains to deal with the question of transmission of
business.

The applicant argues that to all intents and purposes there
was such a transmission. Technology, intellectual property, key
personnel and critical assets and nearly all employees were
transmitted in 1990 from ACET he says.

It is acknowledged by the applicant that his employment by
the respondent did not commence until a few days after the
termination of employment by the receiver and manager of
ACET and some assets were not sold as a consequence of the
agreement in 1990 (Exhibit A). But the Commission is urged
to look beyond the agreement and the break in employment to
what it was said actually happened.

It is well established that in considering whether there has
been a transmission of business from one employer to another
consideration has to be given to the substance rather than form
of the transaction which has given rise to change of employment
[see 1968 Kenmire Pty Ltd v Frizzell, 1 ALL E R 414; and
Australasian Society of Engineers, Moulders and Foundry
Workers Industrial Union of Workers, Western Australian
Branch v Timcast Pty Ltd (1984) 64 WAIG 2138].

Whether there has been a transmission of business is really
a question of fact and degree. It is not the case that a transfer
of assets is indistinguishable from a transfer of business. In
the case of the latter the transfer involves a going concern so
that the business remains the same but in different hands
whereas the transfer of assets may be used in whatever manner
the new owner chooses.

Having considered the terms of the agreement for sale
(Exhibit A), the evidence of the applicant and the submission,
I have concluded the claim that there was a transmission of
business for the purposes of the applicant’s claim of due
contractual benefits has not been made out. The agreement for
sale did not include all assets. It did not include goodwill. The
agreement required ALDETEC to enter into agreements with
certain iron ore companies in relation to the train driving
simulator, logologger and driver assist technology but it seems
these entities had some previous involvement in the

development of these technologies and it was not just the
transfer of liabilities. The agreement provided for the contracts
of all employees to be ended by ACET. The agreement
expressly provided that the receiver for ACET terminate the
employment of all employees prior to the settlement day and
allowed for the discretion of ALDETEC to subsequently engage
any employees on any terms and conditions.

These suggest that what occurred was not a transmission of
business but a transfer of some assets and contingent
arrangements. There was another consideration. The
respondent was not a party to the agreement (though the parent
company was) and there is no automatic corollary that
subsequent developments are to be construed as establishing a
transmission of business by association. Having concluded on
the evidence that the claim of a transmission of business has
not been made out there is no need to deal with the respondent’s
argument as to a time bar for the annual leave claim.

For all these reasons the applicant’s claim must fail. An order
to that effect now issues.

Appearances:  Mr N Shannon appeared on behalf of the
applicant.

Mr A Randles appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory James Barrow

and

George Moss Limited.

No. 2192 of 1997.

29 September 1998.
Order.

HAVING heard Mr N Shannon on behalf of the applicant and
Mr A Randles on behalf of the respondent, now therefore, I
the undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order—

THAT this matter be and is hereby dismissed.
(Sgd.) S. A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Theresa Bates

and

Mountway Nominees Pty Ltd.

No. 34 of 1998.

COMMISSIONER S J KENNER.

25 June 1998.

Reasons for Decision.
COMMISSIONER S J KENNER: By this application Theresa
Christina Bates (“the Applicant”) applies to the Commission
for an order pursuant to section 29 of the Industrial Relations
Act, 1979, as amended (“the Act”) on the ground that the Ap-
plicant had not been allowed a benefit by her employer,
Mountway Nominees Pty Ltd (“the Respondent”). The origi-
nal claim as filed in the Commission on 8 January 1998 alleged
that the Respondent denied the Applicant payment of salary
being the difference between a salary of $600 gross per week
and $550 gross per week, by reason of a change in the Appli-
cant’s duties with the Respondent. For the reasons below it is
necessary for me to set out the background to the matter com-
ing before the Commission.

By letter dated 7 January 1998, accompanying the notice of
application, the Applicant sets out further particulars of her
claim. It is alleged that the Applicant was employed by the
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Respondent and has been so employed, since 5 March 1996,
in the position of Senior Accounts Clerk. The Applicant says
that after one year, she was promoted to the position of Fi-
nance and Insurance Assistant and received a salary increase
to $600 gross per week with an additional bonus payment paid
monthly depending upon sales levels. The Applicant alleges
that in September 1997 she told the principal of the Respond-
ent, Mr Brian Hesse, that she was pregnant. Following, on 15
September 1997, the Applicant alleges that she asked Mr Hesse
for a reduction in hours. The Applicant says that this request
was denied. On or about 22 October 1997, the Applicant says
she signed a letter acknowledging that Mr Hesse would en-
gage another Finance and Insurance Assistant and once that
person was trained, the Applicant’s hours would be reviewed.

The Applicant further alleges that nothing further occurred
until on or about 5 December 1997 when, immediately prior
to commencing annual leave, she was advised by Mr Hesse of
the Respondent, that on returning from annual leave she would
be engaged in a different administration position, effective from
22 December 1997. The Applicant says this proposed change
was not agreed by her and would result in a salary reduction
from $600 gross per week to $550 gross per week and she
would loose the opportunity to obtain a bonus payment.

Notably, nowhere in the papers filed in the Commission set
out thus far, does the Applicant allege that she has been dis-
missed, let alone harshly oppressively or unfairly dismissed.
The particulars of claim refer to the Applicant still having a
job with the Respondent but allege that she has not been paid
her entitlements under her contract of employment.

By notice of answer and counter proposal the Respondent
contests the Applicant’s claim, and says that the Applicant
agreed to undertake new duties working less hours, and con-
sequently, to receiving a reduction in pay.

Under cover of a letter dated 11 March 1998, and filed on 16
March 1998, the Applicant sought an “Amendment to Appli-
cation Form 34/98”. That amendment as proposed, sought
payment from the Respondent of $2,400 for monies in lieu of
one month’s notice and $516 bonus alternatively, $650 salary
and $1,422 bonus for “breach of contract of employment”. That
proposed amendment was dated 12 March 1998.

Further, by letter dated 28 May 1998 filed on 29 May 1998,
the Applicant sought a further “Amendment to Application 34/
98”. The further proposed “amendment” is significant and
provides as follows—

“ I would like the Statement of Claim to now read—
(1) The Applicants (sic) dismissal from the Fi-

nance and Insurance position of Mountway
was harsh, oppressive and unfair in contra-
vention of Section 29(1)(b)(i) Industrial
Relations Act, 1979 (WA). The Applicant was
denied the contractual benefit of one months
(sic) notice of termination from the Finance
and Insurance position and career opportuni-
ties within the Finance and Insurance (sic)
field in contravention of section 29(1)(b)(ii)
Industrial Relations Act, 1979 (WA).

(2) The Applicant seeks compensation for the loss
and injury caused by the dismissal in accord-
ance with Section 23A(1)(ba) Industrial
Relations Act, 1979 (WA). The Applicant seeks
payment of $2400 in wages in lieu of one
months (sic) notice and $516 bonus for the
same period representing the contractual en-
titlement in accordance with Section
23A(1)(ba) Industrial Relations Act, 1979
(WA).

At the outset of the proceedings, counsel for the Respondent
challenged the jurisdiction of the Commission to entertain the
claim on the basis that the Applicant has commenced proceed-
ings in the Equal Opportunity Commission pursuant to the
Equal Opportunity Act 1984 (“EO Act”) alleging discrimina-
tion in employment by the Respondent on the grounds of
pregnancy. Accordingly pursuant to section 23(3)(d) of the
Act, counsel says the Commission is precluded from dealing
further with the matter.

In addition to this head of jurisdictional challenge, the Com-
mission as presently constituted raised with the parties one other
matter, that being whether the purported amendment to the

Applicant’s claim sought to be effected by the letter dated 28
May 1998, is properly characterised as a fresh claim alleging
harsh, oppressive and unfair dismissal and if so, whether that
claim is statute barred pursuant to section 29(2) of the Act.

I now deal with each of these issues.
Harsh, Oppressive or Unfair Dismissal
Section 29(1)(b) of the Act provides that an industrial matter

may be referred to the Commission by an employee on two
grounds. Those grounds are that the employee has been harshly,
oppressively or unfairly dismissed from employment or, that the
employee has been denied a contractual benefit, not being a ben-
efit prescribed under an award or order of the Commission.

The heads of claim that may be made pursuant to section
29(1)(b)(i) or (ii) are not interdependent. That is, a claim that
an employee has been denied a contractual benefit is not in
any way dependent upon the employee being dismissed. How-
ever, in the event that an employee is dismissed, a claim in
relation to an alleged denial of a contractual benefit is and
remains an industrial matter for the purposes of the Act, by
reason of section 7(1a), notwithstanding the termination of
the employment relationship.

The agent for the Applicant now alleges that the circum-
stances of the change to the Applicant’s employment on or
about 22 December 1997, properly characterised in law,
amounted to a dismissal and that dismissal was harsh, oppres-
sive or unfair pursuant to section 29(1)(b)(i) of the Act. The
Applicant says that in essence, the letter of 28 May 1998, filed
on 29 May 1998, seeks no more than to clarify the Applicant’s
claim to set out, with some particularity, the relief sought.
However, the agent for the Applicant conceded, and in my
view properly so, that “In the initial stages it is true to say that
the application was only one of contractual benefits and that
the amendment that was filed here on the 29th of May 1998 did
substantially change it…” (Transcript p8).

Counsel for the Respondent, dealt with the Commission’s
invitation to address this issue, on the basis that the claim could
only sensibly be described as a contractual benefits claim, both
in terms of the original application and the grounds support-
ing it. The Respondent said that if someone is dismissed then
the fact of dismissal should be obvious. The absence of any
reference to a claim for unfair dismissal prior to 28 May 1998
in the application, means that this head of claim is statute barred
pursuant to section 29(2) of the Act.

In my opinion, the claim as filed in the Commission, along
with the further particulars of claim as filed on 8 January and
16 March 1998, can only properly be characterised as a claim
for a denied contractual benefit. On a fair reading of the claim
and the supporting particulars, prior to the proposed “amend-
ment” on 28 May 1998, the only remedy sought by the
Applicant was payment of monies allegedly owed to the Ap-
plicant by the Respondent, pursuant to her contract of
employment either existing, as varied or indeed terminated.
Nowhere in the claim or the particulars prior to 28 May 1998,
is there any allegation by the Applicant of unfair dismissal or
any claim for relief as a consequence of an unfair dismissal.
Given that in my opinion, the purported amendment to the
application filed on 29 May 1998 is properly characterised as
a fresh claim that the Applicant was unfairly dismissed by the
Respondent, it is clear that the claim for relief is well outside
the 28 day time limit imposed by section 29(2) of the Act.

The powers of the Commission are derived from the terms
of the Act itself. The Commission is not a superior court of
record and has no inherent powers: Robe River Iron Associ-
ates v Federated Engine Drivers and Firemen’s Union of
Workers of Western Australia 1987 AILR 50; Australian Glass
Manufacturing Co Pty Ltd & Ors v Transport Workers Union
of Australia, Western Australian Branch 1992 AILR 285. In E
J Richardson v Cecil Bros Pty Ltd (1994) 74 WAIG 1017,
Fielding C (as he then was) dealt with an application by a
former employee to bring a claim pursuant to section 29(1)(b)(i)
of the Act, outside the 28 day time limit imposed by section
29(2). In dealing with this matter, the learned Commissioner,
after setting out the procedural powers conferred on the Com-
mission pursuant to section 27(1) of the Act, observed as
follows—

“As the Act clearly stipulates, the power to extend time is
conditioned by the caveat “(e)xcept as otherwise provided
in this Act”. In my view the Act does indeed “otherwise
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provide” in respect of the time limit for lodging applica-
tions under section 29(1)(b)(i). The Act by section 29(2)
stipulates that such applications cannot be referred to the
Commission more than 28 days after the date of dismissal.
To permit an employee to refer such a matter after that
date is to do what the Act clearly says “cannot” be done.”

Fielding C held that the requirement of section 29(2) is an
integral part of and conditions the right of a former employee
to refer a matter to the Commission alleging harsh, oppressive
or unfair dismissal from employment. With respect, I adopt
and apply the reasons of Fielding C for the purposes of these
proceedings. Furthermore, in the face of a limitation imposed
by statute, a court is precluded from dealing with a matter, and
“neither the express acquiescence nor the express consent of
the parties can confer jurisdiction on the court, nor can con-
sent give a court jurisdiction if a condition which goes to the
jurisdiction has not been performed or fulfilled: Hinde v Hinde
(1953) 1 All ER 171; Heyting v Dupont (1964) 2 All ER 273
(see Halsbury’s Laws of England 4th Ed, vol 10 at para 718).

Clearly, on any view of the Applicant’s claim, construed most
beneficially to the Applicant, a dismissal alleged to have oc-
curred on or about 22 December 1997, but not formally pursued
by way of a claim until 29 May 1998, is well outside of the
statutory time limit imposed by section 29(2) of the Act. There
is no power under the Act for the Commission to extend that
time. Accordingly for these reasons, the Applicant’s unfair
dismissal claim is statute barred and cannot proceed.

I now turn to consider the Respondent’s submissions in re-
lation to section 23(3)(d) of the Act.

Section 23(3)(d) of the Act.
The Respondent submits that irrespective of whether the

Applicant’s claim concerning harsh, oppressive or unfair dis-
missal is live or not, the Commission is without jurisdiction to
entertain the proceedings by reason of the effect of section
23(3)(d) of the Act. Relevantly section 23(3) provides as fol-
lows—

“(3) The Commission in the exercise of the jurisdiction
conferred on it by this Part shall not

(a) …
(b) …
(c) …
(d) regulate the suspension from duty in, discipline

in, dismissal from, termination of, or reinstate-
ment in, employment of any employee or any
one of a class of employees if there is provi-
sion, however expressed, by or under any other
Act for or in relation to a matter of that kind
and there is provision, however expressed, by
or under that other Act for an appeal in a
matter of that kind;”

It is appropriate to set out the relevant provisions of the EO
Act. Section 10 of the EO Act relevantly provides—

“10. (1) For the purposes of this Act, a person (in this
subsection referred to as the “discriminator”)
discriminates against another person (in this
subsection referred to as the “aggrieved per-
son”) on the ground of the pregnancy of the
aggrieved person if –

(a) on the ground of—
(i) the pregnancy of the aggrieved

person;
(ii) a characteristic that pertains

generally to persons who are
pregnant; or

(iii) a characteristic that is gener-
ally imputed to persons who are
pregnant,

the discriminator treats the aggrieved
person less favourably than, in circum-
stances that are the same or are not
materially different, the discriminator
treats or would treat a person who was
not pregnant;and

(b) the less favourable treatment is not rea-
sonable in the circumstances”.

Section 11(2) of the EO Act relevantly provides—
“11. (2) It is unlawful for an employer to discriminate

against an employee on the ground of the em-
ployee’s sex, marital status or pregnancy—

(a) in the terms or conditions of employ-
ment that the employer affords the
employee;

(b) by denying the employee access, or lim-
iting the employee’s access to
opportunities for promotion, transfer or
training, or to any other benefits asso-
ciated with employment;

(c) by dismissing the employee; or
(d) by subjecting the employee to any other

detriment.”
In terms of remedy, the Equal Opportunity Tribunal may,

pursuant to Section 127, grant a complainant a remedy as fol-
lows—

“127. After holding an inquiry, the Tribunal may—
(a) dismiss the complaint that is the subject of the

inquiry; or
(b) find the complaint substantiated and do any

one or more of the following—
(i) except in respect of a representative

complaint or a matter referred to the
Tribunal for inquiry as a complaint pur-
suant to section 107(1), order the
respondent to pay to the complainant
damages not exceeding $40,000 by way
of compensation for any loss or dam-
age suffered by reason of the
respondent’s conduct;

(ii) make an order enjoining the respond-
ent from continuing or repeating any
conduct rendered unlawful by this Act;

(iii) except in respect of a representative
complaint or a matter referred to the
Tribunal for inquiry as a complaint pur-
suant to Section 107(1), order the
respondent to perform any reasonable
act or course of conduct to redress any
loss or damage suffered by the com-
plainant;

(iv) make an order declaring void in whole
or in part and either ab initio or from
such other time as is specified in the
order any contract or agreement made
in contravention of this Act; or

(v) decline to take any further action in the
matter.”

Arguably, both the Act and the EO Act are remedial in char-
acter, and therefore should be construed beneficially: Bull v
The Attorney-General (NSW) (1913) 17 CLR 370; Lawson v
Lawsons Tile Works Pty Ltd (1960) 104 CLR 328 at 335; Bird
v Commonwealth (1988) 78 ALR 469 at 474; Sinnapan v
Rizkalla (1993) 1 VR 547; Waugh v Kippen (1986) 64 ALR
195. Whilst beneficial in character however, the legislation must
still interpreted in a manner confined to the actual language
used in the statute and an interpretation which is fairly open
depending upon that language: Khoury (M & S) v Government
Insurance Office of NSW (1984) 54 ALR 639 at 650; Accident
Insurance Mutual Ltd v Sullivan (1986) 7 NSWLR 65 at 68.

The provisions of section 23(3)(d) of the Act have been con-
sidered in a number of cases in the Commission. In The Western
Australian Government Railways Commission v The Austral-
ian Railways Union, Western Australian Branch (1990) 70
WAIG 1283 the Industrial Appeal Court, in an appeal from a
decision of the Full Bench of the Commission, considered the
terms of section 23(3)(d) of the Act, in the context of relevant
provisions of the Government Railways Act 1904. In this case,
two former employees of Westrail claimed that they had been
unfairly dismissed. There was no question, as the Commis-
sion found at first instance, of discipline or misconduct arising
in either case of dismissal. The sole issue for resolution, was
whether, by reason of section 23(3)(d) of the Act, the Com-
mission had jurisdiction alternatively power, to deal with the
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applications, in view of provisions in the Government Rail-
ways Act 1904 providing for a right of appeal conferred on a
permanent railway employee and the consequent jurisdiction
of the Railway Employees Appeal Board found in Section 77
of the Railways Act. In determining the matter, Brinsden J
considered the relevant provisions of both statutes and con-
cluded at 1284:

“Where there are only two possible constructions of a
provision of an Act and both are less than perfect, a con-
struction that would promote the purpose or object
underlying the Act is to be preferred to a construction
which would not promote that purpose or object: Inter-
pretation Act 1984 Section 18. I am afraid I am not able
to resolve the construction of the section by resort to the
objects of the Act as I do not see that either construction
is less or more likely to promote the objects than the other.
Nor am I able to find much guidance from any other sec-
tion or subsection of the Act. Perhaps section 23(1)(a)
affords slight assistance since that provision gives to the
Commission authority to inquire into and deal with any
industrial matter except inter alia the suspension from
duty in, discipline in, dismissal from, termination of, or
reinstatement in, employment of any person as an officer
or employee in either House of Parliament. There it is
clear that termination of employment of such an officer is
beyond the jurisdiction of the Commission. One would
have expected therefore that section 23(3)(d) would have
been drawn equally clearly if it had been the intention of
the draftsmen that termination of an employee’s services
under any other Act would be excluded merely because
the other Act contains a provision, however expressed,
for in relation to, say, the suspension from duty of an
employee and there is a provision in the same Act, how-
ever expressed, for an appeal in relation to a suspension
from duty. I am therefore led to construe the subsection
by finding the jurisdiction of the Commission only ex-
cluded if the other Act deals with both with a provision
for one of the matters expressed in the subsection and
also provides for an appeal in respect of such a matter. In
other words, I would need to find in the other Act not only
a provision for termination of an employee as contained
in section 73, but also for an appeal in respect of such a
termination. As there is no such provision in section 77 in
my view the jurisdiction of the Commission has not been
ousted to regulate such termination.”

Kennedy J also came to the same conclusion and observed
at 1285—

“In my opinion, the Commission did have jurisdiction in
this case to “regulate the….termination of …employment
of” the employee concerned. Although the Government
Railways Act in section 73(1) does make provision for
the termination of employment, as the Full Court has held,
there is no provision in the Act “for an appeal in a matter
of that kind”. The fact that there might be an appeal
against an employee’s suspension from duty, or from his
dismissal is not to the point. The expression “provision
… for an appeal in a matter of that kind” is in my view
directed to the relevant event out of those events previ-
ously set out in the paragraph, namely, “suspension from
duty in”, “discipline in”, “discipline from”, “termina-
tion of…employment” and “reinstatement in…
employment”, in this case, termination of employment.
Only if there is an appeal under the provisions of some
other Act against that event occurring is the power of the
Commission restricted. I should, however, add that the
fact that the appeal under the Act is limited in some man-
ner would not effect the position, for there would remain,
in my view, an appeal “for or in relation to a matter of
that kind”.

Rowland J agreed with the reasons of Brinsden and Kennedy
JJ. (See also Western Australian Fire Brigades Board v The
Fire Brigade Employees Industrial Union of Workers of West-
ern Australia (1981) 61 WAIG 852; Transport Workers Union
of Australia, Industrial Union of Workers, Western Australian
Branch v Mount Newman Mining Co Pty Ltd (1989) 69 WAIG
1036; David Rindos v The University of Western Australia
(1995) 75 WAIG 736; Ian David Yarwood v Trevor David
Hoffman (1997) 77 WAIG 3189.

It is clear from this line of authority that for section 23(3)(d)
of the Act to operate, there must be provided in “the other
Act” both a provision for one of the matters expressed in the
subsection and also, an appeal in respect of that particular
matter.

The exercise of the Commission’s jurisdiction in relation to
applications referred to it pursuant to section 29(1)(b)(ii) in-
volves the ascertainment, in a judicial fashion of what are the
benefits arising under a contract of employment and a finding
on the evidence, whether any such benefit has been denied by
an employer. In view of such a finding, the Commission is
then able to grant relief in relation to such a claim consistent
with its obligations pursuant to sections 23 and 26 of the Act:
Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona
Contracting v Usher (1984) 64 WAIG 1500; Simons v Busi-
ness Computers International Pty Ltd (1985) 65 WAIG 2039;
Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307.

As noted above, an application for relief pursuant to section
29(1)(b)(ii) is of a character such that it may be and often is
independent of any termination of employment. There may be
on the other hand, cases where such claims are brought in
conjunction with an application alleging unfair dismissal and
may even be regarded as arising out of such a dismissal. Even
in the case of a claim for contractual benefits arising out of a
claim that an employee has been harshly, oppressively, or un-
fairly dismissed, the question that arises is what is the
Commission being called upon to determine? In my opinion,
a claim pursuant to section 29(1)(b)(ii), properly character-
ised, does not involve the Commission in the regulation of the
suspension from duty in, discipline in, dismissal from, termi-
nation of, or reinstatement in, employment of any employee.
The character of such an application is essentially the ascer-
tainment of a contractual right, the determining on the evidence
as to whether that right has been denied, and the grant of relief
under the Act. In this respect, I do not agree with the submis-
sion of counsel for the Respondent, to the effect that the
provisions of section 23(3)(d) remove jurisdiction completely,
irrespective of whether the claim relates to an unfair dismissal
action or a claim for contractual benefits. In my opinion, the
terms of section 23(3)(d) need to be considered to determine
whether the particular claim involves regulation by the Com-
mission as provided in that subsection. As I have indicated, in
terms of the contractual benefits claim, I do not consider that
it does and therefore, section 23(3)(d) does not preclude the
Commission from hearing and determining the Applicant’s
contractual benefits claim.

I should observe that although unnecessary to decide the
matter on this occasion, had my conclusions in relation to the
unfair dismissal claim been other than those above, my views
in relation to the section 23(3)(d) issue might well have been
different in relation to that claim. Of note however, appeals
under section 134 of the EO Act are confined to questions of
law, which may be material to the resolution of this issue.

Accordingly, for the above reasons, the contractual benefits
claim will be relisted for hearing and determination.

Appearances—
Mr J. Park appeared on behalf of the Applicant.
Mr M. DeKerloy (of Counsel) appeared on behalf of the

Respondent.
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Order.
HAVING heard Mr J Park as agent on behalf of the applicant
and Mr M De Kerloy of counsel on behalf of the respondent
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the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Theresa Bates

and

Mountway Nominees Pty Ltd.

No. 34 of 1998.

COMMISSIONER S J KENNER.

25 September 1998.

Reasons for Decision.
COMMISSIONER: This is an application pursuant to s 29 of
the Industrial Relations Act, 1979, as amended (“the Act) for
orders by Theresa Christina Bates (“the applicant”) against
Mountway Nominees Pty Ltd (“the respondent”) in respect of
alleged denied contractual benefits. The original claim for re-
lief also alleged that the applicant was unfairly dismissed by
the respondent. By reasons for decision dated 25 June 1998,
the Commission as presently constituted determined as a pre-
liminary issue, that the applicant’s unfair dismissal claim was
incompetent, it being statute barred pursuant to s 29(2) of the
Act.

By an amendment to the claim granted by leave of the Com-
mission on the hearing of the preliminary issue, the applicant
seeks payment of $2,400.00 in respect of salary in lieu of one
month’s notice and $516.00 in bonuses for the same period.

Background
The background to this application is set out in some detail

in my reasons for decision of 25 June 1998 and I need not
repeat it for the purposes of these proceedings.

The Arguments
Mr Park, as agent for the applicant, argued that the applicant

was entitled to the salary in lieu of notice in accordance in her
contract of employment, as the respondent unilaterally trans-
ferred the applicant to alternative duties without providing the
applicant with notice or payment of salary in lieu of notice. It
was also submitted that the applicant has denied the benefit of
a bonus payment for this same period. The applicant argued
that the transfer, whether by consent or otherwise, entitled the
applicant to be given notice or be paid in lieu of notice.

The respondent, represented by Mr De Kerloy of counsel,
argued that the applicant was never dismissed by the respond-
ent but was at her request, transferred to a less demanding
position from the Finance and Insurance Department to the
Administration Department of the respondent.  Commensu-
rate with the transfer, was a reduction in working hours from
approximately 43 hours per week to approximately 38 hours
per week. The respondent argued that it had the contractual
right to transfer or amend the applicant’s working conditions,
pursuant to the express terms of the contract of employment.
In any event, counsel for the respondent argued that if the
Commission found favour with the applicant’s claim, the maxi-
mum of any award that may be made to her is an amount of
$716.00, representing the difference between the quantum of
the claim and the salary paid during the first month of the
applicant’s employment in the new position.

The Evidence
 On behalf of the applicant, evidence was adduced from the

applicant herself. On behalf of the respondent evidence was
adduced from Mr Brian Hesse, the principal of the respondent
and Mr Steve Aikman, the General Administration Manager.

The applicant testified that in or about February 1996, she dis-
cussed with Mr Hesse the possibility of employment with the
respondent. It appears that the applicant had previously been
employed by the respondent in some capacity. The applicant
started work on or about 5 March 1996 as a Senior Accounts
Clerk. Her salary was $550.00 gross per week. The applicant’s

appointment in this position is set out in a letter dated 27 Febru-
ary 1996 from Mr Hesse to the applicant which is at annexure
BH1 to the witness statement of Mr Hesse (exhibit R1). The
applicant’s duties in that position involved maintaining purchases
and sales journals, vehicle licensing, writing of stock cards, pay-
ing out vehicles sold, data entry, word processing and other
general clerical and administration duties.

The applicant’s evidence was that during the course of the
applicant’s first year of employment, she approached Mr Hesse
regarding a promotion into the Finance and Insurance Depart-
ment. Ultimately, the applicant was successful in obtaining a
position in Finance and Insurance and by letter dated 12 March
1997, the applicant’s appointment as the respondent’s Finance
and Insurance Assistant was confirmed. That letter is exhibit
A1 in these proceedings.

The terms of exhibit A1 are important for the purposes of
the applicant’s contractual benefits claim. Formal parts omit-
ted it is reproduced as follows—

“We confirm that your position at Mountway Melville is
now Finance and Insurance Assistant.
Your responsibilities are set out on the attached.
Your salary will be $31,200.00 per annum ($600.00 gross
per week) paid weekly, plus a monthly bonus of $6.00 per
Esanda Finance contract written by the Finance and
Insurance Department
Hours
Monday – Friday 9.00am to 6.00pm
Saturday 9.00am to 1.00pm
From time to time it may be necessary to start earlier or
stay a little later depending on deliveries.
Termination
One month’s notice by either party or by negotiation.
When driving a Company vehicle, we advise that all traf-
fic and parking infringements, insurance excesses and
damage to Company or Customers vehicles is the respon-
sibility of the driver at all times. ie. under 22 years
$750.00, 22 – 24 years $400.00, over 24 years $200.00.
We advise that our Company policy states “No Smoking
in Company Vehicles.
Terms and conditions may be changed at any time by
management.” (my emphasis)

The applicant testified that in or about early September 1997,
she told Mr Hesse that she was pregnant. Following, on or
about 15 September 1997, the applicant said that she asked
Mr Hesse to rearrange her working hours in order that she
could work lesser hours on certain days due to her pregnancy.
The applicant testified that Mr Hesse indicated that he would
look at the situation.

The applicant testified that in or about October 1997, a meet-
ing took place between herself and Messrs Hesse and Aikman.
The purpose of the meeting was to discuss rearranging the
applicant’s working hours following her request. The appli-
cant said that the rearrangement of her hours would continue
until the respondent had employed another Finance and Insur-
ance Assistant and once that person was trained up, there would
be further discussion about the applicant’s working hours. In
relation to this, the applicant testified that she was under the
impression that she would remain in the Finance and Insur-
ance Department, but working different hours until she went
on maternity leave.

On 5 December 1997, the applicant said that a further meet-
ing took place between herself and Messrs Hesse and Aikman.
Apparently, on this day, the applicant was to proceed on two
weeks annual leave. The applicant testified that she was told
that the respondent had employed another person to fill her
position and this person was an experienced Finance and In-
surance Officer. In view of this, there would be no need for
the applicant to train the new employee and on the applicant’s
return from annual leave, she would be transferring to the
Administration Department for the remaining 13 weeks of her
employment prior to going on maternity leave. The applicant
said that she merely listened to what was said during the course
of this meeting and said nothing. She said that she did not
agree nor disagree with the proposal but was “too dumb founded
and upset to speak for the fear of showing how upset I was. I
didn’t say anything during the whole meeting” (transcript p.33).
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The applicant further testified that at this meeting she was
told that her salary would be reduced to $550.00 gross per
week and no bonus would be payable. Later that same day, the
applicant said that she was requested to sign a letter referring
to the new arrangements. She said that she refused to sign the
letter and told Mr Aikman that she did not agree with the change
and therefore was not going to sign it. Her evidence was that
she said that she would take the letter away with her on holi-
days and would bring it back the following week, as she did
not want to argue about the matter. The letter of 5 December
1997 is exhibit A5 in these proceedings.

Despite what she said at the meeting on 5 December 1997,
the applicant did not return the signed letter the following week.
She returned from annual leave on 22 December 1997. She
testified that on her return she went to see Mr Aikman. He
again asked her to sign the letter and her evidence was that she
again explained that she felt the same way about what was
proposed and would not sign it. A meeting then took place
between the applicant and Mr Hesse and Mr Aikman. The
applicant testified that both Mr Hesse and Mr Aikman said
that there would be no changes and the arrangement would be
as set out in exhibit A5. Faced with that situation, the appli-
cant said that she proceeded to work in the administration
position as had been proposed, as she thought that was better
than not having a job at all.

A number of documents were put to the applicant in her
evidence. The applicant was crossed examined on exhibit A3,
which is the letter dated 22 October 1997, confirming the
change to the applicant’s hours. The applicant conceded that
the request for the respondent to rearrange and if possible,
reduce her working hours, was entirely hers in view of her
pregnancy and that none of these changes were initiated by
the respondent. In particular, she admitted that the meeting on
or about 21 October 1997, was convened for the sole purpose
of trying to accommodate her request. The applicant however
denied that her move to the Administration Department was
discussed or agreed in the meeting at 21 October 1997. Her
evidence was that she thought that she would remain in the
Finance and Insurance Department, train up the new employee
and leave when the time came for her to commence maternity
leave. The applicant agreed that there was no animosity dur-
ing the course of this particular meeting.

The applicant made a type written note of this meeting which
was tendered as exhibit A6 in the proceedings. The applicant’s
evidence was that she made note the day after the meeting on
22 October 1997. The concluding part of the note is as fol-
lows—

“There was discussions on how possibly the situation
could be fixed and was decided that Mountway’s would
advertise for someone else to take the role up as junior
Finance assistant, then when trained they would not be
able to have 2 assistants in place so they would not be
able to keep Theresa on full-time. It was then decided
that once this person was trained they would meet again
and discuss and agree on lesser hours per week for
Theresa”

There is also a hand written entry on the note, to the follow-
ing effect—

“Stairs also on this day”.
When cross-examined about the reference to the stairs, the

applicant said that Mr Hesse had made a comment during the
meeting regarding the applicant going up and down the stairs
at work. The applicant’s evidence was that the Finance and
Insurance Department was located upstairs in the respondent’s
premises and the Administration Department was downstairs.
Despite the applicant’s evidence that this statement was made
in the meeting by Mr Hesse, and it was noted by her accord-
ingly, the applicant was unable to explain why the comment
was made in that particular meeting. The applicant denied in
cross-examination that this supported the respondent’s version
of the events to the effect that the applicant agreed to move to
the Administration Department, thereby avoiding the need to
climb stairs to get to her location. At all times in cross-exami-
nation, the applicant denied that there was any discussion or
agreement that she would move downstairs to the Administra-
tion Department.

The applicant was referred to notes she had taken after the
meetings with Mr Hesse and Aikman on 5 and 22 December

1997. Those notes are exhibits A7 and A8 respectively. When
cross-examined on the meeting that took place on 5 December
1997, the applicant conceded that the respondent had moved
her to an administration position which was less demanding
in terms of hours of work, than her former position in finance
and insurance. She also agreed that the move was in response
to her request for a reduction in hours. Furthermore, the fol-
lowing appears in the final two sentences in the applicant’s
note of the 5 December 1997 meeting—

“ I was told that I could not be put into Finance on paid
position because it just wasn’t big enough yet and that is
why I was employed as an assistant. Which coupled to-
gether the hours and work but not just the pay and
privileges”

The applicant conceded in cross-examination that it was al-
ways the intention of the respondent to employ someone else
to take her place in the Finance and Insurance Department.

There was no evidence adduced by the applicant that there
were any Esanda finance contracts written in the material pe-
riod.

Mr Hesse testified on behalf of the respondent. He confirmed
that following the applicant’s initial employment in March
1996, the applicant was appointed to the position of Finance
and Insurance Assistant. Mr Hesse said at the time of that ap-
pointment, the finance and insurance area had one other
employee, that being the Business Manager. Mr Hesse was of
the view that at that time, there was insufficient work for two
full-time employees in finance and insurance but was confi-
dent that the area would develop with an increase in business.
He testified that when the applicant did transfer back to the
administration area in December 1997, there was sufficient
work in finance and administration for two employees but no
more. Those two employees were the Business Manager and
the applicant’s replacement.

Mr Hesse gave evidence in relation to the various meetings
that took place involving himself, the applicant and Mr Aikman
regarding the applicant’s request for a change and reduction in
her working hours. In particular, Mr Hesse gave evidence about
the meeting that took place on 21 October 1997. He said that
at that meeting he advised the applicant that the finance and
insurance area needed a person to work Wednesday evenings
and Saturday mornings, which the applicant had been work-
ing up to that time. He testified that the only way that the
applicant’s request to reduce her working hours could be ac-
commodated, was for the applicant to move back to the
administration area. He said that this would involve, along
with a reduction of hours, a reduced salary applicable to the
administration position. His evidence was that he requested
the applicant to remain in the finance and insurance area until
a replacement could be found. The applicant could also assist
with the training of that replacement if necessary. Mr Hesse
testified that he made it clear that the respondent could not
support two Finance and Insurance Assistants, in addition to
the Business Manager. He said it was agreed that until another
Finance and Insurance Assistant could be found, the appli-
cant’s working hours would be reduced in accordance with
her request. His evidence was that his meeting was amicable
and that the applicant agreed with this course of action.

In early November 1997, Mr Hesse said that he interviewed
an experienced finance and insurance person who became avail-
able for employment. This person was subsequently employed
to fill the position held at that time by the applicant. Mr Hesse
testified that on 5 December 1997, a further meeting took place
involving himself, Mr Aikman and the applicant. He said that
at that meeting it was agreed that upon her return from annual
leave, the applicant would go back to work in the Administra-
tion Department and work the lesser hours that she requested.
However, to match the lesser hours of work and the less de-
manding position, the applicant’s salary would be $550.00 per
week without the payment of any bonus. Mr Hesse’s’ evidence
was that the applicant appeared to be content with this arrange-
ment and was consistent with what had previously been agreed
on 21 October 1997. This was to be confirmed in writing by
Mr Aikman.

After the applicant returned to work from annual leave on
22 December 1997, Mr Hesse testified that the applicant ap-
proached him during the course of that day and indicated that
she was not going to sign the letter dated 5 December 1997.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.4408

He said that once advised of this, he called a meeting involv-
ing himself, the applicant and Mr Aikman. He reminded the
applicant of the agreement reached on 21 October 1997, which
was further discussed and in his view confirmed on 5 Decem-
ber 1997, that the applicant would move back to the
administration area. Mr Hesse’s testimony was that this was
the first occasion when the applicant had complained that she
was being unfairly treated. Mr Hesse said that at all times the
respondent was, in making the arrangements that it did, at-
tempting to accommodate the requests of the applicant.

Mr Aikman was also called to testify on behalf of the re-
spondent. Generally, Mr Aikman’s evidence corroborated the
evidence of Mr Hesse as to what occurred during the course of
the various meetings to which reference has already been made
in these reasons. As to the meeting which took place on 21
October 1997, his evidence was that Mr Hesse did tell the
applicant that the finance and insurance area only required
two employees and that this type of work was not able to be
done on a 9.00am to 5.00pm Monday to Friday basis. He con-
firmed that Mr Hesse told the applicant that in order to meet
her request for a reduction in hours, she would have to return
to the administration area with a lower rate of salary. Mr
Aikman’s testimony was that the applicant agreed to this pro-
posal. The timing of this change was to depend upon when a
replacement for the finance and insurance position could be
found.

Mr Aikman said that he made a note of that meeting at or
about the time that it took place. That note is annexure SA2
Mr Aikman’s witness statement (exhibit R2). That note refers
to the change to working times agreed with the applicant and
emphasises the importance of Wednesday evening and Satur-
day morning work in the finance and insurance area.
Furthermore, references are made in the note, to the recruit-
ment of a replacement Finance and Insurance Assistant, with
the applicant moving back to administration when that person
was fully trained. The note further refers to the following in
the last two lines “Theresa to Admin—negotiated reduced
hours and reduced pay structure – acknowledged and agreed”.

Mr Aikman further testified that he attended a meeting on 5
December 1997 with the applicant and Mr Hesse. He said at
this meeting it was agreed that the applicant would work in
the Administration Department when she came back from her
leave on 22 December 1997. She would be working shorter
hours and she would not work Wednesday evenings and Sat-
urday mornings as in the finance and insurance position. Mr
Aikman said that he prepared a letter confirming these arrange-
ments. He testified that later that day, he met with the applicant
and gave her the letter. He said that the applicant read the let-
ter, said she would take it home, sign it and return it the
following week. Mr Aikman’s evidence was that he did not
recall the applicant taking any objection to the content of the
letter in the course of this meeting.

Mr Aikman gave evidence that the applicant duly returned
to work on 22 December 1997, and commenced work in the
administration area. He said later that day he attended a meet-
ing in Mr Hesse’s office with the applicant. The applicant told
him that she was not going to sign Mr Aikman’s letter dated 5
December 1997. He testified that he and Mr Hesse referred to
the earlier arrangement, however the applicant become upset
and refused to accept that any agreement had been reached
earlier. Mr Aikman testified that he made a file note of that
meeting which is annexure SA6 to his witness statement.

My Findings
It is common ground between the parties in this matter, that

the circumstances giving rise to the applicant’s change of po-
sition with the respondent, was a request by the applicant for a
rearrangement and later, a reduction in her working hours in
view of her pregnancy. It is not the position in this case that
the changes that took place were as a result of a unilateral act
by the employer unconnected with any request by the employee.

The material point of conflict in the evidence between the
applicant and the respondent are the events surrounding the
meetings which took place on or about 21 October and 5 De-
cember 1997. In short, the applicant denies that there was any
discussion, let alone agreement, that she would be moved out
of the finance and insurance area. On the other hand, the re-
spondent says that the only way to give effect to the applicant’s
request, in the circumstances of the respondent’s business, was

for the applicant to transfer to the administration area. Having
heard and observed the witnesses give their evidence in the
course of these proceedings, where the evidence of the appli-
cant and the respondent’s witnesses conflicts on this material
issue, I prefer the evidence of the respondent’s witnesses. I
found both Messrs Hesse and Aikman to be forthright and
reliable witnesses. Their evidence was not shaken in cross-
examination. Moreover, the evidence of Mr Aikman
corroborated the evidence of Mr Hesse and was supported by
documentary evidence, in particular annexures SA2, SA5 and
SA6 to exhibit R2.

By way of contrast, I found aspects of the applicant’s evi-
dence quiet unsatisfactory. For example, given the
circumstances as to the staffing levels in the Finance and In-
surance Department, which evidence was uncontroverted, the
applicant was simply unable to explain what position she would
occupy once the replacement employee was trained. The ap-
plicant’s own note of the meeting on 22 October 1997 (exhibit
A6) refers to the respondent not being able to afford to have
two Finance and Insurance Assistants in that area.

Furthermore, whilst giving her evidence the applicant did
not strike me as a person unwilling to express a view about
any matter that she did not agree with. The fact that the appli-
cant herself raised with the respondent on several occasions,
her desire to rearrange and reduce her working hours and pur-
sued the matter with some degree of tenacity, did not leave me
with the impression that the applicant was in any way reticent
in coming forward with changes that she wanted to put into
effect. With these observations in mind, I find it passing strange
that the applicant, in the meeting with Mr Aikman on 5 De-
cember 1997, in which he gave the applicant a copy of exhibit
A5, confirming the move to the administration area, said ab-
solutely nothing by way of disagreement or challenge to what
was proposed. It is all the more odd why the applicant would,
in the circumstances, advise Mr Aikman that she would take
the letter home, sign it and return it the following week.

If the applicant’s move to the administration area had never
been discussed, let alone agreed as the applicant says, one
would have thought that she would have at least said some-
thing during the course of that meeting. Alternatively, it would
not be unreasonable to expect that her objection would be
voiced or put in writing before she returned on 22 December
1997. The fact of the matter is that on the evidence, none of
these things occurred.

Accordingly, I am satisfied on the evidence and find that
there was an arrangement entered into between the respond-
ent and the applicant that in order to accommodate the
applicant’s request, the applicant would move from the Fi-
nance and Insurance Department to the Administration
Department on her return from annual leave. Further, I am
also satisfied on the evidence and I find, that it was agreed that
in working substantially less hours than she was formerly
working, the applicant would receive the rate of salary as pro-
posed by the respondent. This rate was the rate paid to all
other employees in the administration area and was consistent
with the duties that the applicant was to perform. In my opin-
ion, it simply does not make sense as the applicant asserts,
that the respondent would employ a another Finance and In-
surance Officer in an area of the respondent’s business which
was acknowledged by both parties, could not sustain more
than two full-time employees, without making alternative ar-
rangements for the ongoing employment of the applicant.

It must be emphasised in this case, that all of the changes
brought about to the applicant’s employment, followed requests
by the applicant for the respondent to change her working ar-
rangements to accommodate her pregnancy. In my view, this
is a particularly important circumstance. As I have already
noted, in this case, the position is not that the employer has
decided, through a need to reorganise its business or for per-
formance reasons, to unilaterally demote or otherwise vary
the applicant’s contract of employment.

Furthermore, on the evidence I am satisfied and find that
notwithstanding the arrangement agreed between the appli-
cant and the respondent, that the applicant on her return from
annual leave on or about 22 December 1997, took up the posi-
tion in the administration area but purported to repudiate the
agreement which she had earlier reached with the respondent.
The effect of that repudiation is a matter to which I refer be-
low in considering the relevant legal principles
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Law
Contractual Benefits
In an application pursuant to s 29(1)(b)(ii) of the Act, the

onus is on the applicant to establish that the subject of the
claim is a benefit to which the applicant was entitled under her
contract of her employment. In that regard, it is for the Com-
mission to determine the terms of the contract of employment
and to ascertain in a juridical manner, whether the claim con-
stitutes a benefit which has been denied under the contract of
employment, having regard to the obligations on the Commis-
sion to act accordingly to equity, good conscience and the
substantial merits of the case, pursuant to s 26 of the Act: Belo
Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Con-
tracting v Usher (1984) 64 WAIG 1500; Perth Finishing
College v Watts (1989) 69 WAIG 2307.

Termination or variation of contract
Termination of a contract of employment maybe consensual

or otherwise. As a general proposition, a contract of employ-
ment can be terminated or varied, by agreement of the parties.
In Marriott v Oxford and District Co-op Society (No. 2)(1969)
3 WLR 984, the Court of Appeal observed at 988—

“ If the parties agree consensually to vary the terms of the
contract of employment, or to rescind it and substitute a
new contract of employment, the plain fact is that it is not
terminated by the employers, but by consent”

It is also well established that is not permissible for an em-
ployer to unilaterally vary the terms of a contract of
employment, without that variation constituting a breach
amounting to a repudiation of the contract: RS Components
Ltd v Irwin (1974) 1 All ER 41 at 43. Difficult questions may
arise when there has been a change of duties or a change of
location, as to whether such constitutes a termination or vari-
ation of the contract of employment. Whether by consent or
otherwise, the first task is to ascertain whether the express or
implied terms of the contract of employment contemplate the
change in issue. This ultimately is a question of fact, in con-
junction with a consideration of the relevant terms of the
contract of employment in question: Robowash Pty Ltd v
Michael Hart (1998) 78 WAIG 2325 at 2328; Kenny v
Elmerside Pty Ltd (1997) 77 WAIG 2172 at 2174; Real Estate
Institute of Western Australia Inc. v Federated Clerks Union
of Australian, Industrial Union of Workers, WA Branch (1993)
73 WAIG 3316 at 3320 – 3321.

Furthermore, in Quinn v Jack Chia (Australia) Ltd (1991)
43 IR 91, Ashley J considered the question of whether changes
to an employment contract amount to a termination of the con-
tract or its variation. After considering the relevant authorities,
in particular the observations of the court in Federated Mu-
tual Insurance Co of Australia v Sabine (1920) SALR 284
Ashley J observed as follows at 99—

“Whether His Honour went too far in that proposition is
open to question but the passage highlights what seems
to me to be a valid point – that where employer and em-
ployee agree to an alteration in the employee’s duties and
responsibilities which is profound, a Court should be more
ready to hold (unless the original contract of employment
provided for the contingency) that a new contract has
replaced the old; or at least the old contract, as varied,
contained terms objectively appropriate to the new rela-
tionship created.

[See also Kenny (supra ); Robowash (supra)]. In the same
context, it is also established that a substantial change in the
status or content of a position may constitute a constructive
dismissal where an employee refuses to accept the change. An
example is the case where there has been a unilateral demo-
tion of an employee: O’Connor v The Argus and Australasian
Ltd (1957) VR 374; “Truth” and “Sportsman” Limited v
Molesworth (1956) AR (NSW) 924.

In view of my findings of fact and the relevant legal princi-
ples, I now turn to my conclusions in this matter.

Conclusions
In my opinion, there was an agreement between the applicant

and the respondent that from on or about 22 December 1997, on
the return of the applicant from annual leave, the applicant would
occupy a position with the respondent in the Administration
Department. On the evidence, the respondent clearly relied upon
the terms of the agreement so reached, in that it proceeded to
engage a replacement employee for the applicant in the finance

and insurance area. The fact that the respondent engaged a fully
trained and experienced officer in this area, as opposed to a trainee
as originally contemplated, is not material to the disposition of
this matter. Either way, the respondent acted upon the agree-
ment reached with the applicant and moreover, acted in response
to a request by the applicant to reduce her working hours in view
of her pregnancy.

In my opinion, it is now too late for the applicant to complain
that she has been treated unfairly and/or denied benefits to which
she says that she is entitled, in all the circumstances of this case.
The situation in which the applicant found herself was entirely of
her own making in that it was she who initiated the changes in the
first instance. There was no obligation on the respondent to ac-
commodate the applicant’s request. That it did so, and is now being
accused of acting unlawfully highlights the inequity of the situa-
tion from the respondent’s point of view. In my opinion, the
termination clause in the applicant’s contract of employment does
not operate on the facts of this case. On a proper construction of
exhibit A1, the notice of termination clause is intended to operate
in the event of a termination of the contract of employment by
either party.  That clause does not have effect in circumstances
where there is a termination by consent. Furthermore, in my opin-
ion, the applicant is now estopped from denying the agreement
reached. The applicant as I have found, agreed to the state of af-
fairs proposed by the respondent as to her existing working
arrangements. In reliance upon that agreement and in accordance
with its terms, the respondent has acted to its detriment by engag-
ing the additional employee as was agreed. In my view, it is
inequitable for the applicant to now insist upon the enforcement
of a contractual right (which she alleges exists) when by her acts
and conduct, the agreement was being carried into effect.

In particular, I observe that at no time from on or about 5
December 1997, when the letter of the same date was pre-
pared by Mr Aikman (exhibit A5) is there any evidence that
the applicant by her words or conduct, evinced an intention to
no longer be bound by the agreement that was reached. In-
deed, the indications were all the other way as I have found on
the evidence. It was not until she returned to work that for the
first time there was any positive assertion by the applicant that
she no longer intended to be bound by the arrangement.

Alternatively and in any event, from a consideration of the
duties and responsibilities of the finance and insurance and
administration positions respectively, it is apparent that there
is not a substantial difference between the nature of the jobs.
In particular, I note from the job description for the Finance
and Insurance Assistant, at annexure BH2 to the witness state-
ment of Mr Hesse (exhibit R1), a very substantial part of the
job functions/responsibilities of this position are of a general
administrative nature. From a perusal of the job functions/re-
sponsibilities of the position occupied by the applicant on or
after 22 December 1997, which is annexure SA5 to the wit-
ness statement of Mr Aikman (exhibit R2), it is apparent that
save for a few job functions in the list, all of those functions
appear in the job functions/responsibilities of the Finance and
Insurance Assistant. In my opinion, the only material distinc-
tion between the two positions are the additional tasks of
insurance and finance details being recorded in respect of motor
vehicles sold. Otherwise, the two positions are remarkably
similar. In my view, it is not open to conclude that the change
in duties and responsibilities between the two positions is pro-
found, such that I should hold that there has been a termination
of one contract and the formation of another: Quinn (supra).
Moreover, on the evidence before me, as contained in exhibit
A1 set out earlier in these reasons, it was an express term of
the contract that the terms and conditions of the applicant’s
employment “may be changed at any time by management”.
In my opinion, and alternatively to the conclusions I have
reached in this matter on the evidence, the variation effected
to the applicant’s position was contemplated by the express
terms of the agreement in any event.

As to the claim for payment of the bonus, there was no evi-
dence that the applicant was entitled to the amount claimed or
any amount. For these reasons the application is dismissed.

APPEARANCES: Mr J Park appeared as agent on behalf of
the applicant.

Mr M De Kerloy of counsel appeared on behalf of the re-
spondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie Ann Billcliff

and

Christmas Island Newsagency.

No. 1161 of 1998.

12 October 1998.

Reasons for Decision (extempore).
THE SENIOR COMMISSIONER: The Applicant claims to
have been employed by the Respondent at the Christmas Is-
land Newsagency as a sales assistant from 5 December 1997
until 1 June 1998 when she claims that she was unfairly dis-
missed. By this application the Applicant seeks relief under
the State Industrial Relations Act.

The Respondent, by its Notice of Answer, denies that the
Applicant was in fact employed by it but, rather, a company
known as Christmas Island Newsagency Pty Ltd. Moreover,
the Respondent denies that the dismissal was unfair. The Re-
spondent’s counsel takes issue with the jurisdiction of the
Commission on the grounds that the matter arose in the Terri-
tory of Christmas Island.

In my view, as I have indicated to counsel for the Respond-
ent, the application is misconceived, at least before this
Tribunal, essentially for the reasons advanced by counsel for
the Respondent. The jurisdiction of the Western Australian
Industrial Relations Commission is restricted to industrial
matters in or connected with this State. Its jurisdiction does
not extend to matters in other States or, indeed, in the Federal
territories where there is no connection between the industrial
matter and this State. The Commission no more has jurisdic-
tion over industrial matters in the Territory of Christmas Island
than it does in the Australian Capital Territory or the Northern
Territory. As counsel for the Respondent has rightly said, the
Federal Workplace Relations Act expressly extends the opera-
tion of that Act and thus the jurisdiction of the Federal
Commission to the Territory of Christmas Island. On the face
of the record, there is absolutely nothing on the papers to con-
nect the alleged unfair dismissal or indeed the employment of
the Applicant with anything in Western Australia. Accordingly,
in my view, the Commission is without jurisdiction and I in-
tend that the matter be dismissed for want of jurisdiction.

Appearances: No appearance on behalf of the Applicant
Mr A.E. Clark of counsel on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie Ann Billcliff

and

Christmas Island Newsagency.

No. 1161 of 1998.

12 October 1998.

Order.
THERE being no appearance on behalf of the Applicant and
Mr A.E. Clark of counsel on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ronald J. Cumming
and

Pacific Manning and Another.
No. 1359 of 1998.

5 October 1998.
Reasons for Decision (extempore).

THE SENIOR COMMISSIONER: This is an application
brought, or seemingly brought, pursuant to the provisions of
section 29 of the Industrial Relations Act 1979. By the appli-
cation the Applicant, who is a marine engineer and apparently
employed by the Respondent on the vessel “Pacific Marlin”,
claims that he was unfairly dismissed from his employment
with the Respondent on or about 9 July 1998.

By the Notice of Application, which was made on Form 1,
the Applicant indicated he “has this day applied to … the Aus-
tralian Industrial Relations Commission”. The Applicant makes
reference in the Notice to the fact that his employment was
governed by a Federal award, namely the Maritime Industry
Offshore Oil and Gas Operations Award 1991. Upon inquiry
by officers in the Registry, it appears that the Applicant subse-
quently confirmed that he did indeed want to apply to the
Australian Industrial Relations Commission, notwithstanding
that his application was made to the State Commission.

The Respondent has filed what can fairly be taken as a No-
tice of Answer challenging the jurisdiction of the Commission
to deal with the matter because the Applicant was employed
under the terms and conditions of the Federal award to which
I have referred.

On the face of the record, it seems to me that the application
is misconceived in the State Commission. Not only does the
Applicant himself make reference to the fact that he is apply-
ing to the Australian Industrial Relations Commission, but he
refers to the fact, which appears not to be denied, that he was
covered by a Federal award. That Federal award contains a
dispute settling procedure which requires, as the ultimate ar-
biter, the Australian Industrial Relations Commission; not the
State Commission. On those grounds alone it seems to me
that, notwithstanding the amendments to the Federal Workplace
Relations Act purporting to save the State jurisdiction, that the
State Commission is without jurisdiction to deal with the mat-
ter. Furthermore, in light of the recent decisions of this
Commission and of the New South Wales Commission, sug-
gesting that the State unfair dismissal laws are designed for
employees not covered by Federal awards, it would seem that
the Commission is without jurisdiction.

In the circumstances and in the absence of anything to the
contrary the application should be dismissed for want of juris-
diction. I intend to so order.

Appearances: The Applicant appeared in person
There being no appearance on behalf of the Respondents

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ronald J. Cumming
and

Pacific Manning and Another.

No. 1359 of 1998.
5 October 1998.

Order.
HAVING heard the Applicant in person and there being no
appearance on behalf of the Respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Juliette Dingwall
and

Denise Gayle Kiddie and Michael Ernest Kiddie in
partnership t/a Mac’s Deli and News.

No. 217 of 1998.

30 October 1998.

Reasons for Decision.
COMMISSIONER C.B. PARKS: By this application made
pursuant to s29 of the Industrial Relations Act, 1979 (“the Act”),
Ms Dingwall alleges she was unfairly dismissed from her
employment with the respondents as a “kitchen and
counterhand” on 14 January 1998 and seeks monetary com-
pensation for the earnings she has lost as a consequence of the
dismissal.

At the outset of proceedings it was alleged that the respond-
ent had not complied with s170CM(2) of the Workplace
Relations Act 1996 (Cth) (“the WR Act”) and clause 21 of
The Shop and Warehouse (Wholesale and Retail Establish-
ments) State Award 1977. It was further alleged that the
respondent had wrongly classified the applicant a “casual”
employee as referred to in clause 7 of the said award, when
she had been a “part-time” employee and therefore subject to
other terms of the Award which entitled her to, a period of
notice that her employment was to be terminated, or alterna-
tively a payment in lieu thereof, and in addition benefits related
to annual leave, sick leave, and public holidays, which the
respondent did not allow to the applicant. The agent for the
applicant sought to amend the application and add thereto
claims for the several entitlements allegedly due to the appli-
cant pursuant to the WR Act (Cth) and the said award both of
which, it was submitted, the Commission may remedy by the
power s23A of the Act vests in the Commission to order “…..
payment to the claimant of any amount to which the claimant
is entitled”, on a claim for unfair dismissal.

The application to amend the claim was refused by the Com-
mission extempore. Matters which an individual employee is,
pursuant to s29 of the Act, entitled to refer to the Commission
are a claim of unfair dismissal or one for benefits under the
contract of employment which have not been allowed but ex-
pressly excluding any benefit arising under an award or order
of the Commission. In the view of the Commission the ex-
press exclusion from s29 of the Act of any right to refer a
matter of award enforcement to the Commission is to have the
section complement, and not conflict with, s83 of the Act
wherein an application for enforcement is to be made to an
Industrial Magistrate’s Court. Special significance must be
attached to the meaning of subsection (1a) of the last men-
tioned section wherein it is prescribed that “An application
for the enforcement of an award …. shall not be made other-
wise than to an Industrial Magistrate’s Court”, a provision
which was enacted by amendment of s83 subsequent to the
introduction of s23A and its subsequent amendment.

Following upon the extempore ruling by the Commission it
was contended for the applicant that s170CM of the WR Act
(Cth) entitled her to a prescribed period of notice prior to her
dismissal or alternatively, a compensatory payment in lieu
thereof, and that these rights formed part of her contract of
employment. The prescribed period of notice was not allowed
by the respondent and therefore the applicant is authorised by
s29 of the Act to refer to the Commission a claim for the com-
pensatory payment, it was said.

That an obligation is placed upon an employer, and there is a
corresponding right of entitlement to an employee, by force of
a statute, does not cause such to become terms of their contract
of employment unless the material statute expressly directs it
to be so. It has not been shown to the Commission that the WR
Act (Cth) does so direct, nor can it be shown in my view. The
right to notice, or compensation in lieu thereof, is therefore
statutory and not contractual and consequently it is not open to
the applicant to refer the claim to the Commission. The appli-
cation to do so by amendment will therefore also be dismissed.

The respondents contend that the employment relationship
which had existed with Ms Dingwall was subject to the

Restaurant, Tearoom and Catering Workers’ Award which the
business had been legally bound to observe, and did observe.
Ms Dingwall is said to have been engaged as a “casual” em-
ployee pursuant to clause 11 of this last mentioned award and
classified thereunder as a “kitchenhand/counterhand” because
her duties fell within those applicable to two classifications
described within the award, however her duties were predomi-
nantly those of a “kitchenhand”.

Notwithstanding the parties had divergent views regarding
which award had legally applied to their employment rela-
tionship and raised that before the Commission as a matter of
issue, neither party made any effort to prove that the award
each asserted to have been binding, had been legally binding
upon the employment. And, although it was submitted on be-
half of the applicant that she had been a “part time” employee
bound by The Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977, had therefore been enti-
tled to greater notice of her dismissal than prescribed by this
award for a “casual” employee, the agent for the applicant
also expressed the view that whichever award had legally ap-
plied is not a material consideration in the determination of
the matter before the Commission. Given that the initial alle-
gation made on behalf of the applicant was that she had not
been dismissed in the manner required for a “part time” em-
ployee, if that were sustainable such would be a relevant
consideration. However, in view of their being no proof that
the award was binding and the election of the applicant not to
pursue the matter, I need not concern myself further with it.

The respondents operate a combined take-away food outlet
and newsagency in which Ms Dingwall had been employed and
predominantly worked in the kitchen area but also served cus-
tomers when required. The applicant’s employment with the
respondents commenced in or about January 1997 upon their
purchase of the business from the previous owner who had also
employed Ms Dingwall. During the course of Ms Dingwall’s
employment with the respondents her days, and hours of work,
were altered. For a short period prior to her dismissal she worked
Monday to Friday, both inclusive, 7am to 10am and then again
12noon to 3.30pm on each of these days. Each morning between
7am and 10am the applicant was expected to complete the pre-
paratory work of stripping chicken carcasses of their flesh and
lettuces of their leaves and then separately chop the flesh and the
leaves into the sizes suitable for inclusion in the take-away food-
stuffs. Tomatoes and carrots were also prepared.

On the day of 14 January 1998, Ms Kiddie arrived at the
business premises at 10am or thereabouts. When Ms Dingwall
recommenced work at 12 noon, following her scheduled break,
Ms Kiddie spoke with her regarding the preparatory work
which had not at that time been completed by her. What tran-
spired at this time, and the events which flowed from that, led
to Mr Kiddie being recalled to the business premises from
home and he dismissed the applicant.

According to the applicant on the morning of 14 January
1998 she had been unable to complete the required prepara-
tory work within the time allowed because her progress had
been delayed by the need to use the sink which contained dirty
dishes which she washed and removed to gain access, and in
addition, she had also attended the counter area to assist other
staff with the serving of customers, both of which are duties
she was usually required to perform. The manner in which Ms
Kiddie spoke to the applicant about the matter, she says, con-
veyed that Ms Kiddie was of the view the preparatory work
had not been completed because of her lack of diligence and
when informed of the reasons for delay responded to the ef-
fect that the applicant ought have devoted her endeavours to
completing the preparatory work. The approach of Ms Kiddie
she felt had been unfair and she felt the need to defend her
position and therefore, shortly following their conversation,
she approached Ms Kiddie and expressed the opinion to her
that it was impossible to complete the preparatory work in the
time allowed and she needed more time in which to complete
that work. Ms Kiddie is said to have responded with the words
“I don’t have to put up with this shit”. It then followed that Mr
Kiddie attended the workplace and is said to have yelled to
Ms Dingwall, from the entrance of the kitchen to the car park,
“Julie, get out here” and upon complying therewith Mr Kiddie
made reference to their being an attitude problem between Ms
Dingwall and Ms Kiddie and as a consequence the employ-
ment would be ended immediately.
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Ms Kiddie says that on the morning of 14 January 1998 she
arrived at the shop and was informed by the staff present that
Ms Dingwall had not completed preparing the chicken flesh
and she therefore raised the matter with Ms Dingwall when
she returned from her break. This, Ms Kiddie says, she did by
enquiring of the applicant if she had been busy serving at the
counter that morning, to which she “snapped” in reply that she
had been busy serving, doing dishes and cleaning. According
to Ms Kiddie she then asked Ms Dingwall whether she could
have simply moved the dishes aside in order to access the sink
and continue her preparatory work. Ms Dingwall is said to
have replied in the negative and Ms Kiddie says that with that
she took the matter no further and departed the sink area and
proceeded to her desk. The applicant, it is said, “stormed down”
from the sink to Ms Kiddie and said “if you want me to get
more done, you’ll have to give me more hours” then com-
menced to walk away. The inflection which Ms Kiddie put on
the statement said to have been made by Ms Dingwall indi-
cated that it had the character of an ultimatum. As Ms Dingwall
commenced to walk away Ms Kiddie says, she spoke to the
applicant and said, “Excuse me, Julie. Don’t talk to me like
that, thank you”. The applicant then rounded on her and point-
ing her finger close to the face of Ms Kiddie spoke to her
through clenched teeth. This Ms Kiddie indicated was done in
an intimidating fashion and she feared the applicant might strike
her.

Ms CF Funazzi, a counterhand employed by the respond-
ents, told the Commission that she was nearby to Ms Dingwall
at the time she was approached by Ms Kiddie on 14 January
1998, and she overheard Ms Kiddie ask the applicant if it had
been busy that morning and the reply had been in the affirma-
tive. There was further conversation between the two of them
but that Ms Funazzi said she did not overhear. Mr Funazzi
says she then observed Ms Kiddie walk to her desk and then
Ms Dingwall approach her in an aggressive manner and say,
“if you want me to get my job done give me more hours”. It is
the recollection of Ms Funazzi that the applicant then moved
away from Ms Kiddie but again returned and in an aggressive
manner pointed her finger in the face of Ms Kiddie and abused
and yelled at her.

Ms PA Bartlett, a counterhand employed by the respondent,
was present in the shop at the time the exchange occurred be-
tween Ms Kiddie and Ms Dingwall. It is her evidence that she
overheard Ms Kiddie ask the applicant whether the shop had
been busy and her description of the reply given by Ms
Dingwall was an “emphatic ‘why?’” but she heard nothing
more. The next she knew, Ms Bartlett says, is when Ms Funazzi
commented to her regarding the approach of Ms Dingwall to
Ms Kiddie that the applicant was “…. going right off”. At
some point Ms Bartlett says she did notice Ms Dingwall stand-
ing before Ms Kiddie in what she described as a threatening
stance.

It is my view that the evidence of Ms Kiddie, Ms Funazzi
and Ms Bartlett is to be preferred to that of the applicant and
therefore I am satisfied that on the morning of 14 January 1998,
Ms Kiddie approached Ms Dingwall in a reasonable manner
and made enquiries of her because preparatory work had not
been completed. That she was entitled to do. Furthermore, I
am satisfied that Ms Kiddie did not speak to the applicant in a
way which implied that she had not been diligent. There was
the question which indicated that Ms Kiddie thought it may
have not been necessary to spend time cleaning the dishes in
the sink. However, she took that no further after Ms Dingwall
responded.

There is evidence that during the course of the applicant’s
period of employment there had been occasions when conflict
had occurred between Ms Kiddie and Ms Dingwall. Mr Kiddie
had been informed by his wife that there had been difficulties
between her and Ms Dingwall. I conclude from the evidence
of Ms Funazzi and Ms Bartlett that Ms Funazzi had, on some
occasion prior to 14 January 1998, observed Ms Dingwall act-
ing in a similar manner toward Ms Kiddie. The termination of
the applicant’s employment was effected by Mr Kiddie after
speaking briefly with Ms Dingwall outside the shop near the
kitchen doorway. Ms Dingwall says that meeting with Mr
Kiddie followed upon his appearance at the kitchen doorway
and having yelled at her and demanded that she “get out here”,
meaning outside the kitchen doorway. Mr Kiddie denies he
yelled at the applicant and demonstrated to the Commission

that he made a polite request in a normal tone and volume of
voice which I am satisfied has been corroborated by Ms Kiddie,
Ms Funazzi and Ms Bartlett.

The conduct of the applicant toward Ms Kiddie on the day
of her dismissal was unwarranted, insubordinate, and intimi-
dating to the degree which warranted the termination of her
employment. The dismissal occurred with immediate effect at
or about 12.30pm but it was not summary. Wages were paid to
Ms Dingwall for the whole of that day including the time that
she did not work up to the end of her usual working day at
3.00pm. This, according to the respondent, satisfied the re-
quirement of the Restaurant, Tearoom and Catering Workers
Award 1979, which for a “casual” employee, at clause 11, is
that such an employee be terminated by the giving of one hour’s
notice or alternatively the payment by an employer of one
hour’s pay. The applicant asserts that The Shop and Ware-
house (Wholesale and Retail Establishments) State Award 1977
is the applicable award which, the Commission has ascertained,
prescribes in relation to a “casual” employee, at Clause 7, that
such an employee may be dismissed simply without notice.
Absent cogent argument by either party with regard to which
award bound the employment relationship, I do not attempt to
determine that matter. The need to do so is not presently nec-
essary because the requirements of both have been met and
consequently it is safe to conclude that the dismissal was le-
gally correct. I therefore find the dismissal was not unfair and
the application will accordingly be dismissed.

Appearances: Mr N Irvine on behalf of the applicant
Mr B McKenzie of Counsel on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Juliette Dingwall

and

Denise Gayle Kiddie and Michael Ernest Kiddie in
partnership t/a Mac’s Deli and News.

No. 217 of 1998.

30 October 1998.

Order.
HAVING heard Mr N Irvine on behalf of the applicant and Mr
B McKenzie of Counsel on behalf of the respondent the Com-
mission, pursuant to the power conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Henry Duggan

and

Canon Australia Pty Ltd.

No. 434 of 1998.

21 September 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(i) of the Industrial Relations Act,
1979. By it James Henry Duggan (“the applicant”) says he has
been unfairly dismissed by Canon Australia Pty Ltd (“the re-
spondent”). He seeks an order for compensation for loss. The
respondent denies the termination of the applicant’s employ-
ment was unfair and opposes the issue of the orders sought.

Evidence in this matter was given by the applicant and by
the respondent’s national sales manager Mr Ian Heddle, its
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national human resources manager Mr Peter Mills, its dealer
manager for regional Western Australia Mr John Mortimer and
its Perth office administration manager Ms Kim Potter. Much
of the evidence is uncontentious.

The respondent’s business is the sale of photocopiers, fac-
simile machines and other such equipment in Australia. It
employs people in a number of centres across the country in-
cluding Perth. The organisational structure is not based on
location however.

In 1997 the organisation was re-structured with a number of
“channels” being identified. One of these is identified as “Gov-
ernment” with this referring to sales to public sector agencies,
departments or authorities. The national manager of the Gov-
ernment channel is Mr Ian Heddle. He is based in Canberra.
Three employees in Perth were designated as sales representa-
tives in the Government channel at the relevant time. They
were Mr James Harte, Mr Sean Tilbrook and the applicant.
Though the respondent’s national manager for the commer-
cial sales channel (Mr David Neiche) is based in the Perth
office, the applicant, Harte and Tilbrook reported to Heddle in
relation to the carriage of their work.

The government sector market was divided between the three
sales representatives for the purpose of their work. At the rel-
evant time Tilbrook was responsible for sales to universities
and federal government institutions, Harte for sales to West-
ern Australian government institutions and the applicant for
sales to educational institutions. The three Perth based sales
representatives in the Government channel were designated a
team in the restructure with a team budget applying and a pool-
ing of commissions for equal sharing.

The work organisation and commission arrangements ap-
plying after the 1997 restructure were significantly different
from what had applied in the Perth office before. Previously,
the applicant and Harte respectively covered sales of photo-
copiers to educational institutions and other government
institutions while Tilbrook covered sales of facsimile machines.
There was a district sales manager position and a State sales
manager position in the Perth office. Nationally there was a
sales manager position with a general manager with overall
responsibility for the respondent company. Commissions for
Harte, Tilbrook and the applicant were based on individual
sales results.

In essence, the most significant changes from the 1997 re-
structure so far as the applicant’s position was concerned were
the flattening of the reporting structure, with Heddle being his
direct but remotely based manager, and the establishment of
the three sales representatives as a team with a pooling of the
commissions from sales within the team.

The applicant was not happy with the outcome of the re-
structure because, as he put it, Tilbrook was lazy. He
complained of this to Heddle in or about March 1997 but says
nothing resulted.

It appears that the applicant and Harte had a close working
arrangement and used to meet quite regularly in a coffee shop
not very distant from the respondent’s premises. After the re-
structure the applicant says that the Government team,
encouraged by Heddle, used to meet at the coffee shop on
Monday mornings to discuss how things were going, deal with
any administrative matters and generally motivate each other.
It is the applicant’s evidence that after a time Tilbrook stopped
attending these meetings. Heddle queried this situation in or
about March / April 1997 and was assured by the applicant
that Tilbrook was in no way being excluded by the applicant
or Harte from these coffee shop meetings.

The matter of coffee shop attendances was raised again by
Heddle in December 1997. The three Perth based Government
team members, who had been attending a three day confer-
ence in Canberra, were about to leave when Heddle called
them into his office and questioned them about references to
“coffee queens” in the Perth office. The applicant says he had
heard the expression in the Perth office three or four weeks
earlier and took it to be a general staff joke about his and Harte’s
habit of meeting over a cup of coffee to discuss work. It was
confirmed to Heddle that this was the likely explanation for
the phrase. It was reiterated to Heddle by the applicant that
Tilbrook was not excluded from participation in these meet-
ings and it was emphasised that these coffee shop breaks were

not interfering with work or affecting sales figures deleteri-
ously. Nonetheless Heddle told the applicant and Harte that
the visits were to cease and henceforth they would have to fill
out daily time sheets detailing their movements during work-
ing hours and who they were seeing.

The three members of the Government team in Perth subse-
quently received a memorandum dated 4 December 1997. The
applicant acknowledges that it reiterates comments made by
Heddle on 3 December 1997 at the Canberra meeting.

There is a reference in the memorandum to staff in the Perth
office expressing concern at what are described as “taking lib-
erties regarding working hours” with the applicant and Harte
being named as “frequent users of coffee shops for extended
periods”. He refers to an “inference” that there has been an
abuse of trust delegated by Heddle as a “remote manager”.
Heddle states he takes the matter seriously and reiterates that
he has spoken to Ms Kim Potter to coordinate and monitor
reports detailing how the members of the Government team in
Perth are spending their working time. The reports are required
weekly and Heddle says he expects the report to indicate “how
and with whom your time is spent each day”. The memoran-
dum acknowledges denials by those receiving the
memorandum that the concerns of Heddle are warranted but
emphasises that Heddle is concerned about perceptions. The
memorandum concludes with an emphasis that, as agreed,
“there will be no more coffee shop visits together during work-
ing hours”.

The following day the applicant wrote to Heddle. While stat-
ing he did not intend to “change any instruction given at the
meeting” in Canberra, he asked that Heddle note his record
and achievements and refers to rumours, innuendo and office
politics.

On 4 February 1998 Heddle, on a visit to Perth, had a meet-
ing with the applicant. In the course of the meeting Heddle
asked whether the applicant had been making coffee shop vis-
its. The applicant replied in the negative. The applicant
acknowledges this was a lie.

Two weeks later the applicant was in Sydney to attend what
was known as a “kick off” meeting. All the respondent’s sales
representatives were to attend. Heddle called the applicant to
a meeting prior to the “kick off”. He was told to bring a wit-
ness. He did. The meeting was taped by the applicant with the
knowledge of those present. A transcript of the tape was pro-
duced at the hearing and is in evidence.

Heddle queried the applicant again on this occasion about
coffee shop visits and raised the veracity of the applicant’s
time sheets. The applicant initially maintained that there had
been no coffee shop visits but, after being told there were two
independent witnesses who would say otherwise, eventually
acknowledged that he had met Harte at the coffee shop on the
day prior to his meeting with Heddle in December and, after
more pressing, on another occasion.

After some discussion about what may be generally identi-
fied as “the poaching issue”, the meeting closed with Heddle
sending the applicant back to Perth on suspension.

The applicant returned to work the following Thursday. On
13 February 1998, he was told to attend in the Perth office and
to get a witness. He did. The applicant’s employment was ter-
minated at that meeting. The applicant was paid in lieu of
notice; albeit this sum was incorrect initially and was subse-
quently increased.

The decision to dismiss was taken by Heddle in consulta-
tion with Mills. The reasons for dismissal is said by Heddle to
be a break down in the trust for a remote manager situation as
a result of the applicant’s failure to comply with a direction
and lying about it.

Evidence was given about the poaching issue but the re-
spondent does not rely on any finding of actual fault by the
applicant with respect to the actual incident but Heddle says
he got two explanations of those actions. The respondent says
this demonstrates the applicant’s lack of credibility. The re-
spondent also drew evidence from Potter about the applicant’s
level of adherence to the direction to fill out time sheets or
what is said to be a lack of accuracy in these as evidence of the
applicant’s unreliability. But, fundamentally, the cause of the
dismissal appears to have been the applicant’s breaches of the
ban on coffee shop visits and his subsequent denial of these.
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The applicant carries the onus in this matter of establishing
on the balance of probabilities that the employer’s exercise of
a lawful right to terminate its contract of employment with
him was, in all the circumstances, so unfair as to warrant in-
tervention by the Commission.

There is no question the applicant was good at his job. He
was a successful sales representative for the respondent over a
relatively long period of service. Mr Holborn, for the appli-
cant, submits that his success must be borne in mind in relation
to a work pattern involving coffee shop visits with a work
colleague, Harte. That the applicant attended the coffee shop
with Harte after the direction from Heddle for the practice to
cease is not, it is submitted, such a serious matter to warrant
dismissal. And it is said that the weight to be put on his subse-
quent denials of those (limited) visits should be set having
regard for his length of service, his sales record, the change of
management, the effects of the restructure and the applicant’s
concern for a colleague. The applicant says that to exact the
drastic penalty of dismissal was, in the context of all this, un-
fair. Further, he says he was not informed that his employment
was at risk if he did not comply with the direction of Heddle.

But, having regard for all the circumstances here, the matter
of the coffee shop visits was not so much that they occurred
but Heddle’s reasonably based conclusion that the perception
amongst other employees in the Perth office was that staff
directly responsible to him were engaging in these visits ex-
cessively. Legitimate issues of management and morale were
involved. In this context, and given the fact that Heddle was
managing the situation from the other side of the continent,
the direction given to the applicant was not some petty, nit
picking bureaucratic approach. It is quite apparent from the
evidence that in banning coffee shop visits during working
hours by the three sales representatives in the Perth office who
reported to him in Canberra, Heddle was not motivated by
anything other than a need to dispel a perception of slackness
in approach. This was made clear to the applicant verbally and
in writing. And he was told Heddle regarded the situation as
serious.

The applicant may have had a problem with the restructure
(and certainly disagreed with the commission arrangement)
but the direction given by Heddle was not only lawful but
reasonable.

The applicant did not comply with it on two acknowledged
occasions. These were known to Perth staff. Heddle heard about
one visit. When confronted the applicant lied to Heddle, and
subsequently lied directly to Heddle and Mills. And in this
respect the time sheets did not reflect the situation accurately
either. The ramifications for Heddle’s authority in a small of-
fice are obvious.

Having found Heddle’s direction lawful and reasonable, the
subsequent breaches and failure of the applicant to honestly
deal with Heddle on the matter in the circumstances was seri-
ous. It remains to consider whether the penalty was so harsh
as to warrant dismissal.

The applicant’s record of service is of account but so too is
his relatively senior position. The breaches were not by a jun-
ior or inexperienced or new employee. If the applicant lied to
“protect” another employee, and he probably did, then the
consequences have proved awful for him. But I doubt that was
the only motivation. He was also attempting to protect his own
position at the expense of Heddle’s authority.

So far as the decision to dismiss is concerned, the evidence
is that the applicant was confronted by the respondent’s con-
cerns and had an opportunity to put his position. It appears
that in arriving at its decision the respondent had proper re-
gard for the applicant’s length of service and record. The
decision was not taken lightly. Indeed it appears that it was
taken with regret. In all there is no evidence that could give
rise to a finding that the applicant was denied natural justice.

Having regard for what is before me I am not convinced that
the circumstances here can be said to justify intervention by
the Commission.

The application will be dismissed.
Appearances:  Mr R Holborn appeared on behalf of the ap-

plicant.
Ms E Mackey appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Henry Duggan

and

Canon Australia Pty Ltd.

No. 434 of 1998.

21 September 1998.

Order.
HAVING heard Mr R Holborn (of counsel) on behalf of the
applicant and Ms E Mackey on behalf of the respondent, now
therefore, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 do hereby order—

THAT this application shall be and is hereby dismissed.
(Sgd.) S.A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Darrel James Duke

and

Byrnecut Mining Pty Ltd.
No. 1360 of 1998.

COMMISSIONER A.R. BEECH.
21 October 1998.

Reasons for Decision.
Preliminary Point

Darrel James Duke was employed by the respondent as an
underground airleg miner at its Mariners nickel mine site. He
commenced at the site on the 27th February 1998, having pre-
viously worked for the respondent at another mine site. He
claims that he was unfairly dismissed. The respondent argues
a preliminary point that his application was lodged out of time.
The issues which arise for consideration out of the facts are
first, whether Mr Duke abandoned his employment and sec-
ondly, if he did not abandon his employment, the day on which
his employment terminated. To be valid, his application is re-
quired to have been lodged within 28 days of the day on which
his employment terminated. Although Mr Cameron, quite prop-
erly, sought also to refute any possible argument by Mr Duke
that he had been constructively dismissed, this was not argued
on his behalf and there is no need to refer to it further.

It is appropriate to deal with the chronology of events in this
way. Mr Heron, the respondent’s Area Manager, received a
telephone call on approximately Thursday 28th May 1998 from
a police officer from the Gold Detection Squad. As a result of
that conversation, Mr Heron became aware that Mr Duke had
been convicted of stealing as a servant and using explosives to
damage a motor vehicle during his previous employment. Mr
Heron’s evidence is that he had been unaware of these facts,
presumably because Mr Duke had changed his name since
that time. The police officer informed Mr Heron that Mr Duke
was now under investigation for gold stealing. Following that
telephone call, Mr Heron met with Mr Wrenstead (who was
the Site Manager) and Mr Verelst (the Mine Foreman) to dis-
cuss what should be done regarding the situation in which Mr
Duke found himself. The evidence of these three persons is
inconsistent about the content of this conversation. On the
evidence of Mr Wrenstead, Mr Duke would be asked to meet
them and be given an opportunity to put his side of the story
but, basically, he would be dismissed. On the evidence of Mr
Heron, Mr Duke would be stood down until a meeting could
be arranged. It is not necessary to resolve these inconsisten-
cies because the proposed meeting between them and Mr Duke
never occurred. Mr Duke did not attend for work that next
day, being Friday 29th May. It transpires that Mr Duke was
being interviewed by the police on that day. Indeed, that had
been anticipated by him because he had, earlier in the week,
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indicated to Mr Wrenstead that he might not be in one day that
week.

On the following Saturday morning, Mr Verelst met Mr Duke
at the bus stop prior to Mr Duke catching the respondent’s bus
to site. Mr Verelst told Mr Duke that he was not to attend site
but that he was to contact Mr Wrenstead or Mr Heron. I also
find, on the evidence, that Mr Verelst may also have men-
tioned that Mr Duke could also contact Mr Upton, who is senior
to both Mr Wrenstead and Mr Heron. Mr Verelst had known
of Mr Duke’s prior convictions and indicated to Mr Duke dur-
ing that conversation that once that information became known,
it would be likely that Mr Duke’s site clearance would be re-
voked.

As a result of that conversation Mr Duke then returned to
his home, where he was subsequently arrested. He was not
released from custody until Tuesday, 2nd June. Upon his re-
lease he met with Mr Upton. The evidence from Mr Duke and
from Mr Upton is quite similar and I find therefore that during
that meeting Mr Duke said to Mr Upton that he had just got
out of jail and asked what he was to do from that point on. Mr
Upton stated that he did not regard Mr Duke as dismissed.
Rather, he indicated a preparedness to see what could be done
regarding transferring Mr Duke to other sites, although a site
in the Kalgoorlie area would be out of the question because of
the need for a site clearance. I am satisfied that it was arranged
that Mr Duke would keep in touch with Mr Upton while Mr
Upton was endeavouring to see whether a transfer was possi-
ble, and indeed Mr Duke did so. Mr Duke informed Mr Upton
that he would be leaving the site and travelling to Perth and
Mr Duke left a forwarding telephone number in Perth for Mr
Upton. Mr Duke remained in Kambalda until approximately
9th June then travelled to Perth.

I find on the evidence that Mr Upton was not aware of the
discussions which had occurred between Mr Heron, Mr
Wrenstead and Mr Verelst. Similarly, they were unaware that
Mr Duke had met with Mr Upton and reached an understand-
ing with him. As far as Mr Heron was concerned Mr Duke
merely failed to attend for work after 30th May. On approxi-
mately 10th or 11th June Mr Heron took action to terminate Mr
Duke’s employment. Mr Upton was unaware of the action taken
by Mr Heron to terminate Mr Duke’s employment. As far as
Mr Upton was concerned, Mr Duke was still an employee al-
beit without a current position, and Mr Upton was endeavouring
to see whether there was an alternative site to which Mr Duke
could be transferred. Indeed, in early June, perhaps in the sec-
ond or third week of June, Mr Upton received a telephone call
from a home rental agency in Perth where Mr Duke was seek-
ing accommodation, asking for a rental reference. Mr Upton
informed the agency that Mr Duke was still employed by the
respondent. As Mr Upton conceded, there was a lack of com-
munication within the management of the respondent because
of the respective managers’ different areas of responsibility.

As for Mr Duke, he believed that he was still an employee
during this period although he was not working. Mr Upton
conceded that it was quite reasonable for Mr Duke to have
that belief. Mr Duke was unaware of the decision taken by Mr
Heron to terminate his employment and had been ringing the
respondent on a reasonably regular basis to speak to Mr Upton
to see if there was any prospect of a transfer. When he rang the
respondent on 6th July Mr Upton was on holiday and as a re-
sult Mr Duke spoke to Mr McRead (as I understood the name)
who informed Mr Duke that he thought Mr Duke had been
dismissed and that he would check with Mr Heron. After leav-
ing some messages there was conversation on either 10th or
11th July between Mr Heron and Mr Duke. I find that it was at
that conversation that the respondent, through Mr Heron, in-
formed Mr Duke that he had been dismissed.

I also find that it was not until 16th July that Mr Duke was
aware of the termination payments made to him. I accept the
evidence, particularly from Mrs Chisolm, that the termination
advice which is dated 18th June 1998 was sent to Mr Duke’s
Kambalda address. If the respondent had a more current ad-
dress for Mr Duke it had, apparently, been misplaced. The
termination advice was eventually returned to the respondent
because Mr Duke had left that address. It took some time for a
further address to be found, and indeed this was only found
when Mr Duke spoke to Mr Upton and Mr Upton was prompted
by Mrs Chisolm to ask for an address.

Conclusions
Did Mr Duke abandon his employment?
It is agreed that the Nickel Mining and Processing Award,

1975 applied to Mr Duke’s employment. By clause 5(10) of
the award—

(10) An employee absent from work for four consecutive
rostered working days, without notification to, and
approval of, the employer shall be deemed to have
abandoned his or her employment.

(75 WAIG at 2195)
Certainly, Mr Duke had been absent from work for four con-

secutive rostered working days by the time Mr Heron took
action on 10th or 11th June to terminate his employment. How-
ever, all of the circumstances need to be taken into account.
Although he did not attend for work, had been told not to go to
site. In fact, on the evidence of both Mr Heron and Mr Verelst,
Mr Duke was not expected to return to work at that site be-
cause his site clearance would have been withdrawn.
Furthermore, he intended to continue to work elsewhere for
the respondent, and the respondent, through Mr Upton, was
aware of that intent. That intention was accepted by Mr Upton
as enough for Mr Duke to remain an employee although with-
out a current position. It is difficult to hold that Mr Duke was
absent from work without notification to, and approval of, the
respondent in those circumstances.

The respondent cannot both regard Mr Duke as an employee
and as having abandoned his employment. The respondent is
the company, not Mr Heron nor Mr Upton. Although Mr Upton
was unaware of Mr Heron’s belief that Mr Duke had aban-
doned his employment and had been dismissed for that reason,
and indeed, vice versa, that is a problem of internal communi-
cation within the respondent. I accept that the problem arose
in part because Mr Duke contacted Mr Upton and not either
Mr Heron or Mr Wrenstead. Given Mr Verelst’s concession
that it was not out of order for Mr Duke to have contacted Mr
Upton rather than Mr Heron or Mr Wrenstead, I do not believe
Mr Duke bears all of the responsibility for the confusion or
misunderstanding within the respondent. However, that does
not alter the fact that Mr Upton, in a position senior to Mr
Heron, understood and had arranged with Mr Duke that Mr
Duke would remain an employee at least until it became clear
whether or not Mr Duke could be transferred somewhere within
the respondent’s operations. For those reasons it must be taken
that the respondent knew of Mr Duke’s departure to Perth and
it follows that Mr Duke did not abandon his employment.

What was the day on which Mr Duke’s employment termi-
nated?

It is agreed, in the alternative, that Mr Duke’s contract of
employment was terminated by the action taken by Mr Heron.
Mr Heron had the authority to do so. However, the respondent
was obliged to give notice to Mr Duke. The provisions of clause
5(2)(a) of the Nickel Mining and Processing Award provide
that employment may be terminated by either the employer or
the employee giving the other one week’s notice of termina-
tion. The action taken by an employer to dismiss an employee
is not effective until it is communicated to the employee (see
G.J. McGarry, Termination of Employment Contracts by No-
tice (1986) 60 ALJ 78 at 85). It is not to the point that where
the employee does not leave a forwarding address the notice
of termination is unable to be communicated to the employee.
If the employee has left site then the termination of employ-
ment might well arise because the employee abandoned his or
her employment whether or not the employee has left a for-
warding address. That is not the case here. Here, the respondent
took steps to terminate Mr Duke’s employment by giving the
required notice. To be effective, the required notice needed to
be given to Mr Duke. In any event, the respondent actually
had a forwarding address for Mr Duke, although it had, appar-
ently, been misplaced.

Accordingly, the dismissal of Mr Duke took effect when it
was communicated to him. I find that it was communicated to
him in the conversation which occurred on 10th or 11th July
1998 between him and Mr Heron. Therefore Mr Duke’s em-
ployment was terminated on either 10th or 11th July. Given that
the Notice of Application in the Commission was lodged on
22nd July, even if the date was 10th July it was lodged within 28
days of that date.
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It follows that the preliminary point raised by the respond-
ent is rejected and the application will be restored to the lists
for further hearing and determination as to the merit.

Appearances:  Mr D. Johnston (of counsel) on behalf of the
applicant.

Mr A. Cameron on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

R. Ellison
and

Lythven t/a Shelf Security.

No 1195 of 1998.

CHIEF COMMISSIONER W.S. COLEMAN.

29 October 1998.

Reasons for Decision.
CHIEF COMMISSIONER: The applicant was employed as a
security officer with the respondent company from March 1998
until her dismissal in June 1998. Prior to that she had been
employed in the position of supervisor/co-ordinator in another
operation conducted by the respondent company. In that posi-
tion the applicant was “second in charge”. However, because
of the demands of that job she sought appointment with the
respondent company to the position of security officer. Al-
though there were weekly rosters they were subject to change
at short notice. However the position of security officer af-
forded the applicant more regular working hours and better
enabled her to arrange her personal life to her satisfaction.

The respondent company operating as Shelf Security, con-
trolled the Parker Point and East Intercourse Island Security
Gate Houses under a short term contract. At the time of the
applicant’s employment Shelf Security had tendered for the
long term appointment. This was known to the employees and
their appointments were on a casual basis with the expectation
of a permanent position if the respondent was successful in
winning the contract. Employees had been offered workplace
agreements at the time the respondent had submitted its tender
for appointment as the preferred security provider.

It is common ground that the applicant was, up until the
time of her dismissal, a valued employee. She had commenced
work in 1996 with the respondent company in its Secretarial
and Administration Support Systems operation. Her promo-
tion to the permanent position of supervisor/coordinator
reflected her commitment to the job and the respect with which
she was held by the director, Mrs Janice Park.

The applicant was summarily dismissed from her employ-
ment on Friday 26th June 1998 for a “serious breach of security
confidentiality.” Her application arises out of that action.

On 22 June 1998 the applicant was at the Parker Point Secu-
rity Gate House working day shift (0600 hours until 1800
hours). Mrs Janice Park arrived with documents to be deliv-
ered to Mr Glen Turkington, an employee of the client company
to whom Shelf Security was contracted as the security pro-
vider. Another security officer Stewart Parker was also on duty
in the Gate House. He had only recently started with Shelf
Security; in fact it was only his third day on shift. The docu-
ments were two resumes. One was Mr Parker’s, the other was
from Mr Terry Swetman.

The documents were taken from Mrs Park by the applicant.
She placed them in an envelope and addressed it to the desig-
nated recipient. The envelope was sealed in Mrs Park’s
presence. The contents of the envelope were not known to the
applicant at that time.

The applicant and Mrs Park then discussed issues associ-
ated with the proposed workplace agreement. Mr Parker was
not present during that discussion. Later that day the applicant
admits that she opened the sealed envelop and readdressed it
to “Glen”. This she said was done because in the first instance
she had incorrectly spelt Mr Turkington’s name. At the time
she readdressed the envelop the applicant claims she asked

Mr Parker if he knew how to spell “Turkington”. According to
her he indicated that he did not. She claims then to have sealed
the new envelope and left it addressed to “Glen” on a bundle
of books intending to complete the task latter when she had
checked the correct spelling.

Next day the applicant attended work at the Gate House.
This time she was on day shift with another security officer,
Andrew Hall. The applicant claims that Mr Hall had informed
her that he had identified where the envelope in question had
to go and stated that he had sent it on. The applicant states that
she was aware that the envelope had been opened again but
was not aware that Mr Hall had read the contents.

On Thursday, 25 June the applicant was contacted by Jan
Oliver from the office of Shelf Security. She was requested to
attend a meeting with Mr Hall over a change in roster and a
“serious complaint”. The applicant claims to have interpreted
that latter issue as being related to the workplace agreement
she had been asked to sign. On advice from the applicant that
Mr Hall was in Port Hedland, the meeting was subsequently
reschedule for the next day.

When the applicant and Mr Hall attended the office on Fri-
day, 26 June Mr David Park, a director of Shelf Security and
husband of Mrs Janice Park was in attendance together with
his wife and Mrs Vicki Lorantas, the respondent’s office man-
ager.

The applicant claims to have been confronted by Mr D. Park
with the statement that there had been a serious complaint. He
showed her an envelope addressed to “G. Turkington” and
asked her if she recognised it. She was then asked if she had
opened it. Her initial recollection of that interview was that
she had said that she “couldn’t remember”. However, under
cross examination it was acknowledged that some reason had
been proffered along the lines that she had been “curious”.
This, she said, had been a spontaneous response in an anxious
situation.

The interview which took place with Mr Hall in attendance
and which included questions being directed at him only lasted
a short time. The applicant says that she and Mr Hall were
informed by Mr Park that he was “not happy” with the an-
swers and they were asked to go home where they would be
contacted following further investigation.

Approximately one hour later Mr and Mrs Park attended the
applicant’s home. She claims that she had remembered how
the envelope had been opened and wanted to inform Mr Park
about the wrong spelling of Mr Turkington’s name. However,
she claims Mr Park would not listen. He cut her off and in-
formed her that her services were terminated. The applicant
was handed a memo under the signatures of Mr & Mrs Park
which stated—

“You are hereby notified that as of Friday 26th June 1998
your services are terminated due to a serious breach of
security confidentiality.
All final money owed will be deposited in your account
which will include 1 hour in lieu of notice and any leave
entitlement which is due as per your past permanent em-
ployment on W.O.P. contract.” (Exhibit 6)

The respondent accepts that although the applicant was a
casual employee, she was summarily dismissed and that it
carries the onus in establishing the facts upon which a sum-
mary dismissal might said to be justified (FMWU –v- Cat
Welfare Society Inc [71WAIG2014]).

The respondent became aware that an issue involving secu-
rity had arisen over the envelope containing papers for Mr
Turkington when Mrs Park was contacted by a security of-
ficer from East Intercourse Island Gate House on Tuesday, 23
June.

Mrs Park claims that she was told in a telephone conversa-
tion that Stewart Parker had confided to another security officer
the previous evening that he had seen the applicant open a
sealed envelope while he was on duty with her. She had flicked
through the document and commented to him that “this is yours
and Terry’s resumes”. Mrs Park stated that she then went to
the East Intercourse Island Gate House to speak with the secu-
rity officers who had contacted her and that during her
attendance a telephone call was received from Andrew Hall.
The call was made to Linda Perkins one of the security offic-
ers on duty at the time. Mrs Park claims that from the
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conversation between Ms Perkins and Mr Hall she understood
from questions asked and information repeated by Ms Perkins
while she was on the phone that Mr Hall had opened the enve-
lope containing the resumes of Mr Parker and Mr Terry
Swetman he had read them and had commented on the ad-
equacy of the first aide qualifications of these two security
officers. She then contacted the administration of the com-
pany with whom Mr Turkington was employed to ascertain
whether the documents had been received. They had not. Mrs
Park stated that she then telephoned the Parker Point Gate
House to ascertain if the envelope had gone. It was confirmed
that it had been sent. Subsequent advice was received from
the recipient company that the envelope had been delivered.
Mrs Park estimated that this was 20 hours after she had depos-
ited the documents with the applicant and had seen the envelope
sealed. She requested a facsimile of the envelope. Later Mrs
Park was given the envelope received by the company. It was
addressed to “G. Turkington”. (Exhibit 10). Mrs Park stated
that she knew that this was not the applicant’s writing.

The matter was then placed in the hands of Mr Park. On
25th June he interviewed Mr Parker. According to him Mr
Parker confirmed that he had seen the documents received
from Mrs Park placed in the envelope and sealed by the ap-
plicant. Mr Park also stated that Mr Parker had seen the
applicant open the envelope, flick through the documents and
then inform him that they included his resume. Enquiries were
made with the security officer on night shift on 22-23 June
Mr Stephen Taylor. Mr Park satisfied himself that the enve-
lope to Mr Turkington was in the Gate House overnight and
was sealed. Mr Park interviewed Linda Perkins and confirmed
the statement that Mr Hall had telephoned her and informed
her about the first aide qualifications of Mr Parker and Mr
Swetman.

Under its contract Shelf Security was required to inform the
client company of any breach in security. Advice on action to
be taken was sought from the Chamber of Commerce and In-
dustry of Western Australia. On 25th June Mr Park informed
the Project Manager of the client company that mail had been
opened and that the matter was being investigated.

It was Mr Park’s evidence that at the meeting on Friday, 26
June that he attended with his wife and Mrs Lorantas, the ap-
plicant had acknowledged that a sealed envelope had been
opened and that Mr Hall admitted that the envelope was re-
addressed by him and that information had been discussed with
a third party, namely another security officer.

According to Mr Park the meeting with the applicant and
Mr Hall was conducted in a manner which reflected the seri-
ousness of the situation. He stood at his desk because his back
was sore. He refuted any assertion that his demeanour was
threatening. After stating that there was reason to believe that
an envelope had been opened and its contents had been made
available and “transported to a third party”, Mr Park claims
that the applicant was asked if she had opened the particular
envelope. It was Mr Parks’ evidence that the applicants’ spon-
taneous response was “Yes I did”. She was then asked “Why?”
To this she answered “because I was curious”. Mr Park claims
to have been dumbfounded by the responses and stated that
the applicant mentioned that “people were interested in the
first aide qualifications”. However he admits that he did not
take much notice of this comment as he was somewhat thrown
by the admission made by the applicant. The witnesses to the
interview Mrs Park and Mrs Lorantas stated that the same re-
sponses as recollected by Mr Park were give by the applicant.

On Mr Hall’s involvement in events surrounding the enve-
lope it was the respondent’s evidence through Mr Park and
Mrs Park that on 26 June he claimed that when he had at-
tended for work in 23 June the envelope addressed to “Glen”
had already been opened. He removed the contents to ascer-
tain to whom it was to be delivered. Once this was done he
had addressed the documents to Mr Turkington. Mr Hall ac-
knowledged that it was his hand writing on the envelope. It
was Mr Park’s evidence that Mr Hall had admitted, “trans-
porting the information” to a third party.

Mr Park stated that he then informed the applicant and Mr
Hall that if they had nothing more to say he would conclude
his investigation and get back to them. At that time both secu-
rity officers handed him the signed workplace agreements dated
23 June.

After the applicant and Mr Hall left, Mr Park stated that he
wrote a note of the interview (Exhibit 11); he and Mrs Park
then reviewed all of the information. Mr Park then rang CCIWA
and advised that the conclusion had been reached that there
was no alternative but to terminate the services of the appli-
cant and Mr Hall. He then had the termination notices prepared
and together with Mrs Park visited the applicant and Mr Hall
at their homes. He claims that when he informed the applicant
of the termination she told him that “you have been waiting to
do this for a long time”. He admits that he was in no frame of
mind to listen to any attempts from the applicant to give fur-
ther explanations for her actions.

The applicant called evidence to support the submission that
not all documents presented at the Gate House were confiden-
tial and not all were put into envelopes. This was the basis
upon which Ms Harrison presented before the Commission.
However the difference between resumes in support of job
applications with the client company and those tendered by
Shelf Security on its own employees has to be appreciated.
The integrity with which sealed material needed to be dealt
with at the Gate House was attested to by Mrs Messer another
security officer called by the applicant.

Mr Hall was called to present evidence to support the asser-
tion that the applicant had been badgered by Mr Park at the
interview on 26 June and what the applicant had said at that
time. He alluded to tension that had arisen between manage-
ment and the workforce over the requirement to sign workplace
agreements. Mr Hall also gave evidence on this matter. While
she could not be certain that a phone call had not been made,
she could not remember Mr Hall having a lengthy telephone
discussion on 23 June when they were on shift together.

A former security officer Mrs Brand gave evidence about
security work in general and her experience in handling docu-
ments as an employee of Shelf Security.

In addition to evidence presented by Mr and Mrs Park, the
directors of the respondent company, evidence was called from
Ms Perkins the security officer from East Intercourse Island
Gate House, Mr Stewart Parker the security officer with whom
the applicant worked on 22 June and Mrs Lorantas, the office
manager.

With the admission by the applicant that the sealed enve-
lope had been opened and that information about its contents
was at large, the respondent had cause to suspect that there
had been a serious breach in security. The onus that rests on
the respondent to show that there were reasonable grounds to
effect summary dismissal were discharged if the applicant’s
admission is accepted and linked with the statement that it
was her curiosity which prompted her to read the resumes in
question as people were interested in the particular security
officer’ first aide qualifications. This step can only be made if
it is accepted that this statement was made to Mr Park in the
interview of 26 June and that it was not some attempt at ra-
tionalising her action in opening the envelope but was based
in reality. In this regard the evidence of Mr Stewart Parker is
crucial. He was emphatic that the applicant had noted in a
statement to him that the contents of the envelope included his
resume and that of another security officer. It was also his
evidence that the applicant had “flipped through the docu-
ments.” I accept his evidence and reject that of the applicant.
On the vital issues of what was said on 22nd June by the two
security officers’ in the Parker Point Gate House and by the
applicant on 26 June I accept that evidence of Mr Park and Mr
Parker respectively. The applicant’s admission to opening the
letter was forthcoming and the reason for her curiosity was
related to the question of the relevance of first aid qualifica-
tions. I reject the submission that her curiosity and an interest
in first aide qualifications were raised in some abstract man-
ner. The applicant was unconvincing. What support she
attempted to draw from Mr Hall’s evidence is rejected. I do
not believe that the applicant had been badgered at the inter-
view with Mr Park on 26 June. I consider her admission to
opening the envelope and the reason for so doing were
foundered on the belief that in some way she still held the
authority of a supervisor/coordinator in the respondents’ op-
eration. In my view her evidence clearly indicated this belief
and attitude. I reject the proposition that the applicant had only
reopened the envelope to properly readdress it in a “more pro-
fessional” manner. I believe that her actions were motivated
by curiosity in the mistaken belief that it was her right to know
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what was going on particularly on the issue of the first aide
qualifications of security officers.

I accept that the credibility of the respondent company’s
operation is based on its ability to maintain the efficacy of a
security system in all aspects of the service provided. To do
this it must be able to rely on the honesty and integrity of its
employees. It is insufficient to cite the absence of some spe-
cific procedure, rule or standing order for dealing with mail to
infer some scope for leeway. It is fundamental to a security
operation that sealed mail be handled in a manner that ensures
its contents remain secure and private and that it is delivered
expeditiously whether it is identified as urgent or not. These
requirements are fundamental to a security operation and can-
not be compromised. A breach of these requirements strike at
the heart of the operation and the contract under which secu-
rity officers perform their duties.

While there was considerable evidence on whether the docu-
ments handed to the applicant by Mrs Park on 22 June which
were placed in the envelope in the first instance were face
down or not and the time at which a telephone call was made
and the duration of that call between Mr Hall and Ms Perkins,
it is not necessary to make specific findings on these matters.
What is important is whether it is accepted that the documents
tendered were to be treated in a confidential manner and
whether the telephone discussion involving the subject matter
alleged took place within the timeframe relevant to issues which
lead to the termination of the applicant’s services. To both of
these question, I find in the affirmative.

I found the evidence of Mrs Lorantas to be valueless. Her
gratuitous comparison between this incident and something in
a newspaper proffered to a person outside Shelf Security, was
at best thoughtless or at worst spiteful.

Another aspect of the case which emerges was that there
were three envelopes. The first, that which the applicant ad-
dressed when the documents were handed to her on 22 June.
The second one she readdressed to “Glen” on that day and the
third envelope which was finally delivered to “G. Turkington”
addressed by Mr Hall. It is unnecessary to pursue these devel-
opments in light of the finding that the applicant admitted
opening the first envelope.

In support of the claim that the applicant was harshly or
unfairly dealt with by the respondent in summarily dismissing
her from employment, some attempt was made to show that
this was in some way related to the spectre of workplace agree-
ments and animosity toward her from Mr Park. These matters
were not pursued by the applicant.

Mention was also made of a “serious complaint” being re-
ceived from the client company by the respondent. I think that
it was Mrs Park who gave currency to this statement. There
was no complaint. What there was a breach of security that
had to be reported to the client company. Once detected and
notified it was the duty of Shelf Security to investigate the
matter. It was Shelf Security’s concern to ascertain the cause
and to rectify the breach. However nothing turns on the state-
ment that there was a “serious complaint” being attributed to
the client company. There was no evidence that a third party
influenced the decision to terminate the applicant.

The argument was pursued that the applicant was denied
procedural fairness in that there had not been a “full and proper
investigation”. Once the respondent was confronted with in-
formation that pointed to a breach in security in that information
about the contents of the envelope was at large and that the
envelope had not been received, steps were taken to ascertain
the source of the breach. Those who had alerted the respond-
ent of the problem and the security officer at the centre of the
allegation were interviewed. When the applicant was con-
fronted and admitted to opening the envelope and stated the
reasons for so doing, there was very little left to investigate.
The facts ascertained by the respondent confirm that there were
grounds upon which summary dismissal could be effected.
Nothing in that process gives cause to impugn the action of
the respondent in reaching the point that the applicant was to
be dismissed. The onus to show that that was done harshly or
unfairly rests with the applicant.

One act of misconduct, and that is all there was in this case,
can justify dismissal only if it is on a nature that shows the
employee is repudiating the contract or one of its essential
conditions. The breach must at least be wilful in that it flouts

and essential contractual obligation. (Laws v London Chroni-
cle (Indicator Newspapers) Ltd [1959], WLR 698 at 701).

In the circumstances of this matter, I am satisfied that given
the nature of the industry within which she was engaged and
the position of trust held that, the applicant’s actions struck at
the heart of the contract of employment. The applicant has
failed to show that the summary dismissal from employment
was harsh or unjust.

Finally, a submission was made by the respondent for costs
in the case that the application was dismissed. As noted in
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia – Western Australian Branch
(78 WAIG 1581) an award of costs is a discretionary matter
under s.27(1)(c) of the Act that necessarily attracts considera-
tion of s.26. In general the Commission has not ordered costs
except in extreme cases. This is based on the view that the
policy advances the objects of the Act as being conducive to
the provision of a cheap means of resolving disputes (see
s.6(c)). Nothing was submitted which moves me to depart from
the policy in that extraordinary circumstances could not be
demonstrated (Brailey –v- Mendex Pty Ltd [73 WAIG 26] and
Carrol Realty –v- Chambers [76 WAIG 1656]).

An order now issues dismissing the application made pur-
suant to s.29(1)(b)(i) and that made under s.27(1)(c).

Appearances—
Mr D. Moss appeared on behalf of the Applicant.
Ms E. Mackey, of Counsel, appeared on behalf of the Re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

R. Ellison

and

Lythven t/a Shelf Security.

No 1195 of 1998.

CHIEF COMMISSIONER W.S. COLEMAN.

29 October 1998.

Order.
HAVING heard Mr D. Moss on behalf of the applicant and
Ms E. Mackey (of counsel) on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the applications pursuant to s.29 (1)(b)(i) and
s.27 (1)(c) be and is hereby dismissed.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Timothy John Etherington

and

Star and Garter Hotels Pty Ltd.

No. 1536 of 1998.

COMMISSIONER A.R. BEECH.

14 October 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion
of the proceedings—as edited by the Commission)

THANK you for giving me the opportunity to give some con-
sideration to this matter. It is always sad when friends fall out
and although Mr McKenzie is accurate in saying when he
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describes the parties here as employer and employee, I cannot
ignore the evidence that the basis of the employment relation-
ship, the interaction between Mr Etherington and Mr Dinon,
and even the manner of the dismissal which occurred had many
features of that friendship. I refer to the informality of the
agreement and the variations to it, and I also refer to the agreed
evidence that it just was not necessary for Mr Dinon to check
up on Mr Etherington because of the trust between them.

The central point for determination is whether or not the
contract of employment allowed Mr Dinon to direct Mr
Etherington to work a 48 to 50 hour week. If it did, Mr
Etherington’s refusal to do so would justify the dismissal and
it would not be unfair for that reason. If it did not, then it
amounted to a unilateral variation of the contract and Mr
Etherington would be entitled to refuse the direction and his
dismissal for that refusal would be unfair.

The evidence of Mr Dinon and of Mr Etherington has some
consistencies but they do differ on that fundamental point. Both
gave their evidence quite openly and, I find, quite truthfully.
But both cannot be right. In order to resolve the issue I look to
the other evidence.

Exhibit 1 is an extract from the time and wages record com-
pleted by Mr Etherington in the first two to three months of
his employment. Its accuracy is not challenged and it shows
that Mr Etherington worked an average of 25 to 30 hours per
week for that period. That is in marked contrast to Mr Dinon’s
evidence that the hours agreed at a final meeting between them
was that the work would be for 48 to 50 hours per week. It
does not seem likely to me that Mr Etherington would have
agreed to work those hours, but immediately actually work
only 25 to 30 hours per week. If that was the case, I cannot
believe that Mr Dinon would not have noticed that jobs were
not being done, even if he was unaware of the actual hours of
work per week being worked. It follows that I prefer Mr
Etherington’s evidence over Mr Dinon on that point.

However, it does not follow that I accept Mr Etherington’s
evidence that his contract was for 40 to 42 hours per week
after November 1995. Certainly, these were the hours that he
worked, however, I find that Mr Etherington’s evidence turns
upon his admission in cross-examination that he would work
the hours required to get the work done. That is his evidence
and it is supported by his further evidence that some weeks he
would work more hours, some weeks he would work less hours.
That seems quite practicable and also reasonable for a person
in a managerial role. He was apparently doing the job expected
of him because the hotel was operating well and he was able
to do the job on an average of 40 to 42 hours per week.

I accept that Mr Dinon did not know the hours actually be-
ing worked by Mr Etherington. Mr Dinon saw no reason to
check up on a friend and the hotel was operating satisfactorily.
Even if he thought the hours that he saw Mr Etherington work-
ing on a Monday as representative of the hours he worked all
week, Mr Etherington concedes that it was reasonable for Mr
Dinon to have trusted him in that regard. But I am not pre-
pared to find that the hours Mr Etherington worked constituted
the terms of the contract of employment between them. Rather,
the hours worked by Mr Etherington were the hours he worked
to get the job done. He would have worked more if necessary
or less if necessary. I therefore find that Mr Etherington had
no fixed hours of employment and I do not find that it was a
term of his contract that he work 40 to 42 hours per week. It
follows that the request from Mr Dinon to work more hours
was not outside the terms of the contract.

While I accept that Mr Etherington thought the request was
unreasonable, I do not agree that it was in the context of a
contract without set hours. In my view, the regular hours he
worked of between 40 to 42 hours over the two to three year
period may be some kind of custom or practice, but even if it
was, it does not have the effect of making it a term of the
contract if, in fact, it was not one.

Further, I accept that Mr Dinon did not actually know the
hours Mr Etherington worked and thus it cannot be said that
the employer was aware of that custom. It may have been pru-
dent for the employer to have checked and known what its
employee was doing but I accept the evidence, as does Mr
Etherington, that in the context of their friendship it was not
necessary for Mr Dinon to do so. I do not see that lack of
checking on Mr Etherington as being conclusive of Mr

McKenzie’s argument that the 40 to 42 hour pattern repre-
sented the contract. I think that Mr Etherington was mistaken
as seeing it as an issue of principle, given that his contract of
employment did not have maximum hours. Rather, it was an
issue of reasonableness.

I do not see Mr Dinon’s request in the context of the case
overall as being unreasonable. To the extent that it represented
a change to the practice of the last two to three years, the no-
tice effectively given by Mr Dinon was reasonable, given the
number of meetings which occurred over the period of time. It
therefore follows that I do not believe Mr Etherington has dis-
charged the onus upon him and an order will issue that
dismisses his application.

Order accordingly.
Appearances: Mr R. McKenzie (of counsel) on behalf of the

applicant.
Ms P.E. Cahill (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie Farka
and

Beverley Anne Perry

and

Debbie Sullivan t/a Artwise Graphic Design.

No.’s 493 and 494 of 1998.

COMMISSIONER A.R. BEECH.

31 August 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the hearing)
THE Commission has two applications before it from Beverley
Anne Perry and also from Julie Farka claiming that they have
not been paid benefits under their contract of employment.
Although there are two separate applications, it is clear from
the evidence before that they both worked for the same em-
ployer at the same time and their circumstances are sufficiently
similar that I see little reason in treating the applications sepa-
rately, but rather the decision that I give will apply in both
cases.

I am satisfied from the evidence of both Ms Perry and Ms
Farka that what they have given in evidence is plausible and
correct. With respect to them and in the absence of any re-
spondent to cross examine them, they appear to me to have
given their evidence most truthfully and honestly and the is-
sue, for example, of admitting the cash payments that have
been made, not knowing what to do with the invoice and those
sorts of matters, to my mind, demonstrate a patent honesty in
both of them and I therefore accept their evidence.

I therefore find as a fact that in each case they were em-
ployed by Debbie Sullivan trading as Artwise Graphic Design
from the dates that they mentioned, they being effectively com-
mencing on 9th February 1998 until some time on approximately
10th March 1998 where it seemed that the business closed
through no fault of their own; that is, from their point of view,
as employees.

I am also satisfied that the contract of employment between
both of these applicants and the respondent was for the sums
of money that they have mentioned and with the exception of
the small amount of money that Ms Farka claims from her
previous employment relationship with the respondent. I am
also satisfied that it was at a set rate per week for the work that
was performed, as distinct, for example, from being on some
kind of a commission basis.

I am also satisfied from the evidence that in each case both
Ms Farka and Ms Perry performed those duties and they are
entitled to be paid. I also accept the evidence that they have
not been paid and, accordingly, it is a straightforward
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mathematical exercise now to work out the amount of money
that each of them is due, to deduct from that the amount of
money in each case they have received. Both of them have
informed me that the calculations set out in their Notices of
Application are correct and I have no reason to doubt that.
Accordingly, in each case, I think their claim should be granted
as per the applications.

I also find that it is reasonable in each case that each would
have been given the period of notice for the termination of
their employment that they have claimed and, indeed, it is not
an unreasonable finding on my part that that was a term of
their contract of employment.

In Ms Farka’s case also, she includes a small amount of
money that is a commission due to her from her time working
on commission. I don’t have any difficulty including that in
this matter because it is set out in the Notice of Application.
The respondent has enough notice of it and could have op-
posed it if the respondent had wished. It seems to me
appropriate that that be included. I would also have been pre-
pared to include reimbursement of any of the costs charged to
Ms Farka for the cheques having been stopped, but I accept
that there hasn’t been any detriment to her from that having
occurred.

Accordingly then, it remains to issue an order. The orders
will be in the terms of the applications and specifically in the
case of Ms Farka, an order will issue requiring Debbie Sullivan
trading as Artwise Graphic Design to pay the sum of $3,325.00
to Julie Farka and that payment is to be made forthwith. There
has been no suggestion that I allow time to pay, but if there
was I don’t think I would grant it. The fact remains it is wages
that is due to you for work that has been performed and on that
basis I think the payment should be made forthwith.

In the case of Ms Perry, the order will be that Debbie Sullivan
trading as Artwise Graphic Design pay Beverley Anne Perry
the sum of $3,143.00 forthwith.

Orders Accordingly.
Appearances: Ms J. Farka on her own behalf as an appli-

cant.
Ms B.A. Perry on her own behalf as an applicant.
No appearance for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie Farka

and

Debbie Sullivan t/a Artwise Graphic Design.

No. 493 of 1998.

31 August 1998.

Order.
HAVING HEARD Ms J. Farka on her own behalf as the ap-
plicant and there being no appearance on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT Debbie Sullivan t/a Artwise Graphic Design
forthwith pay to Julie Farka the sum of $3,325.00.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Beverley Anne Perry

and

Debbie Sullivan t/a Artwise Graphic Design.

No. 494 of 1998.

31 August 1998.

Order.
HAVING HEARD Ms B.A. Perry on her own behalf as the
applicant and there being no appearance on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT Debbie Sullivan t/a Artwise Graphic Design
forthwith pay to Beverley Anne Perry the sum of
$3,143.00.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A.

and

Curtain World.

No. CR 187 of 1998.

COMMISSIONER P E SCOTT.

6 November 1998.

Reasons for Decision.
Extempore

THE COMMISSIONER: This matter arose by way of an ap-
plication made pursuant to s.44 of the Industrial Relations Act
1979 filed on 2 June 1998. Following unsuccessful concilia-
tion, it was referred for hearing and determination in the
following terms—

“The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA (“the Union”) on be-
half of its member, Barbara Ryburn, says that she has
been unfairly dismissed from her employment with Cur-
tain World, (“the Respondent”).
The Union seeks the reinstatement of Barbara Ryburn with
no loss of earnings or entitlements. Alternatively, if rein-
statement is found to be impracticable, compensation as
prescribed by the Industrial Relations Act, 1979.
The Respondent says good reason existed for Barbara
Ryburn’s termination of employment, and rejects the
Union’s claim.”

The Respondent is engaged in the manufacture of curtains
and Ms Ryburn was employed by the Respondent for 8½ years
as a curtain machinist. Her employment terminated on 20 May
1998.

The Commission has heard evidence from: Ms Ryburn; Barry
Richard Ellis, the Respondent’s business manager; Bruce
Neville Woolf, the managing director; Gwen Margaret Davan,
sales manager; and from three of Ms Ryburn’s fellow employ-
ees – Janice Clarke, Marianne Edith Gaske and Pamela
Christine Walker.

I have considered all of the evidence and the submissions,
including the issue of those things which are said to have oc-
curred between Ms Ryburn and her fellow workers, both on a
formal basis in the work room and in their social dealings. I
have considered the workflow within the workroom, the su-
pervision of that workroom and the work being done by the
employees. I have also taken account of Ms Ryburn’s evidence
of her inability to perform certain work because of particular
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physical problems, the involvement of the union and all other
matters. I do not intend to recite all of that evidence or analyse
it in detail, but having considered all of the evidence, I find
Ms Ryburn has been given a fair go over many years.

The evidence before me is that for many years the Respond-
ent, and in particular, Mr Woolf, had a policy of tolerating Ms
Ryburn’s approach, for a variety of reasons which may have
been fair to her but not necessarily fair to her workmates. Ac-
cording to the evidence, her failings are a number. They are
that she would do thoughtless things and make hurtful com-
ments to her fellow employees, and yet from her evidence she
appears to be, and was, quite unaware of the distress that those
things caused. The second matter is that she did not concen-
trate or focus on her work and that she was often a distraction
to others. Thirdly, she did not assist in the flow of work in the
team spirit that was required.

I have observed each of the witnesses as they gave their
evidence and my conclusions are these: Ms Ryburn answered
the questions put to her according to her view of the situation.
I do not find that she was dishonest in her evidence but I think
she is genuinely not aware of the impact of her conduct and
her approach on others, either on a personal or business level,
notwithstanding that these things have been brought to her
attention before. Her memory of details of certain things, in-
cluding the final interview which resulted in her termination,
is not entirely reliable.

I was most impressed by Mr Woolf’s evidence. I found him
to be honest and straightforward in that evidence and I accept
it without reservation. There were some minor difficulties with
Mr Ellis’ evidence but they were not of significance.

The evidence of Ms Clarke was not entirely thorough. I noted
her demeanour. She was not assertive. She was not articulate.
However, she was straightforward and I have no hesitation in
accepting as true her evidence of the hurt that she felt at com-
ments made to her by Ms Ryburn, and her observations about
the way Ms Ryburn treated other employees, albeit that I take
account of there being some generalisations within that evi-
dence.

Likewise, the evidence of Ms Gaske, although she was cer-
tainly more assertive and articulate than Ms Clarke, contained
generalisations which go to demonstrate a general theme of
behaviour which cannot be dismissed lightly.

Ms Walker’s evidence was quite compelling and demon-
strated an approach by Ms Ryburn which I have indicated
earlier as being thoughtless and hurtful to others. Ms Ryburn
had described other people, in the presence of their workmates,
as “stupid”, as “idiots.”

I have noted, and I know that Mr Lourey was at pains to deal
with the issue, the discussions between the employees at lunch
or during social contact and the suggestion that those discus-
sions were critical of other employees and that this conduct is
no different, or little different, to that which Ms Ryburn is
alleged to have engaged in. I am not satisfied that that is so.
There is quite a difference in the conduct described. It is hardly
a revelation to me that when people get together, they make
comments about others and this human behaviour is no differ-
ent in the workplace or in work relationships than elsewhere.
What is different about Ms Ryburn’s behaviour is that she was
demeaning others in their presence, in front of workmates, in
an unnecessary and offensive way. This was not what would
be normal chit-chat amongst workmates in respect of incidents
which might have occurred in the workplace.

All of the evidence that I have heard demonstrates that Mr
Woolf was, for some time, aware of the complaints about Ms
Ryburn and yet he tolerated her conduct because of his con-
cern for her, notwithstanding the cost to the business and the
consequences for other employees. If he is to be condemned
for anything, it is for tolerating that situation for too long.

I am satisfied that he drew these matters to her attention
approximately 4 years ago. My conclusion regarding the issu-
ance and withdrawal of the formal warning which then arose
is that it was withdrawn following representations made on
Ms Ryburn’s behalf by the union, on the basis that Ms Ryburn
would provide Mr Woolf with a written undertaking to con-
duct herself appropriately, and he withdrew that letter.
Unfortunately her written undertaking fell well short of his
understanding of the arrangement. Once again, if criticism is

due to Mr Woolf it is that he failed to take action to ensure that
the proper undertaking was given. In any event, Ms Ryburn
did not then, nor has she since, had any comprehension of the
problem of her conduct or of any solution, and she has contin-
ued with that unacceptable conduct.

Towards the end of 1997, according to Mr Ellis’ evidence,
there were further incidents and in February 1998, he received
a complaint about Ms Ryburn from another employee and he
spoke to her about that. I am satisfied that he told her that that
conduct was not to continue and that the next time he had to
speak to her about such conduct would be the last. Ms Ryburn
was away for the following week or for some part of it and Mr
Woolf decided that it would not be helpful to put that warning
in writing because it might only exacerbate the situation.

On 12 May 1998, a problem arose between Mr Ellis and Ms
Ryburn which I think, seen in context and with the benefit of
having heard evidence from a variety of sources about that,
may not have been entirely Ms Ryburn’s fault. However, in
light of Mr Ellis’ frustration at her conduct over a period of
time, his response is hardly surprising. In any event, Ms Ryburn
went home in an upset state and, amongst other things, she
contacted the union. The union then wrote to the Respondent
and that letter of 12 May 1998 said, amongst other things—

“The description of events of this morning that I have
received indicates that Barbara’s continued employment
is in jeopardy. I suggest to you in the strongest terms that
any move to terminate Barbara’s employment on the ba-
sis of what has occurred would be ill-advised.”

Mr Woolf discussed that letter with Mr Ellis and, being aware
of the history of the problems with Ms Ryburn, Mr Woolf
decided to undertake an investigation and to seek further in-
formation from his staff. He also spoke to Jeanette Irvine who
told him that Ms Ryburn did cause upset with staff, and I think
her words were to the effect that Ms Ryburn “couldn’t help
herself; she was her own worst enemy”. Mr Woolf asked Mr
Ellis and Ms Davan to interview staff members who had pre-
viously made complaints about Ms Ryburn and to ask if those
employees were prepared to put those complaints in writing.
The Commission has heard evidence from Ms Walker about
the contact that was made with her about her complaint and
the way that her statement was taken.

Mr Woolf’s evidence was that he was somewhat shocked at
the depth of feeling that he uncovered and the problem which
was revealed to him about Ms Ryburn’s conduct. He satisfied
himself that the statements were given freely by the employ-
ees concerned and that there had been no coercion. There has
been no suggestion within the evidence of the witnesses who
have given evidence that there was any coercion.

The evidence of Mr Woolf was that he then intended to dis-
cuss the matter with the union secretary, and it appears that
there was some difficulty on both sides, for a variety of rea-
sons, in getting together in the near term, and Mr Woolf
intended to do nothing about the situation until he spoke to the
union. However, Mr Ellis then complained to him that, on her
return to work, Ms Ryburn had displayed a copy of the letter
from the union to the company, to the effect that she could not
be fired. Mr Woolf decided to speak with Ms Ryburn without
awaiting a meeting with the union. It appears from the evi-
dence that he spoke with her at about 3 pm on 20 May 1998, in
the presence of Ms Davan.

I accept Mr Woolf’s version of the sequence of the discus-
sion during that meeting with Ms Ryburn and I accept that it
was not his intention to terminate her employment if there had
been an alternative come forth from that meeting.

The discussion he had with her involved his putting to Ms
Ryburn the issues which had been raised by the employees in
their complaints. Her response was to deny that she had criti-
cised or bothered others, and that she did not accept the
comments which had been made to Mr Woolf by those other
employees. She said that those other employees were her
friends, they were people with whom she socialised. They dis-
cussed her undertaking given in 1994 and Mr Woolf’s evidence
was that she acknowledged that Mr Ellis had given her an-
other warning earlier that year. That is specifically confirmed
in the notes of Ms Davan (Exhibit 9). In fact, Ms Davan’s
notes indicate that Ms Ryburn admitted receiving warnings.

Mr Woolf told Ms Ryburn that she needed to acknowledge
the criticisms made of her and she denied that there was cause
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for concern by other employees. She said she never criticised
other employees in the way described. In view of Ms Ryburn’s
failure to acknowledge that her conduct was a problem, Mr
Woolf felt that there was no prospect of her changing her con-
duct. He also thought that to have her return to her workplace
would create further hostility, and he believed there was no
option but to terminate her employment. He did so there and
then.

Mr Woolf and Mr Ellis then discussed the matter briefly,
and although there is some conflict in the evidence as to the
timing of this, Mr Ellis drafted a letter to the union to advise
them of the dismissal. Mr Woolf agreed to that letter, and it
was faxed to the union that afternoon.

It is clear that the Respondent has been faced with a situa-
tion of an employee whose conduct and approach to work and
to fellow employees was unacceptable. She had been coun-
selled or warned about that conduct but had refused to
acknowledge the conduct or the problem that it has caused. In
such circumstances, where no improvement is possible be-
cause the existence of the problem is denied, an employer is
quite justified in terminating employment.

The tests to be applied in such cases have been addressed by
the parties, the most significant test is set out in the Undercliffe
case—

“The role of the Commission in determining a claim of
unfair dismissal is to consider whether the respondent
has so unfairly, harshly or oppressively exercised its le-
gal right to dismiss an employee such as to warrant the
Commission’s intervention in the employer’s decision, and
the Commission is to apply the test of whether there has
been a fair go all round.”

(65 WAIG 385)
I conclude that there has indeed been a fair go provided to

Ms Ryburn and accordingly I find that the claim that she was
unfairly dismissal has not been sustained.

APPEARANCES: Mr M Lourey appeared on behalf of the
Applicant

Mr D Lenhoff (of Counsel) appeared on behalf of the Re-
spondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A.

and

Curtain World.

No. CR 187 of 1998.

COMMISSIONER P E SCOTT.

6 November 1998.

Order.
HAVING heard the Mr M Lourey on behalf of the Applicant
and Mr D Lenhoff (of Counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Elke Maria Greig

and

Occasions Pty Ltd trading as Classic Holidays.

No. 2045 of 1997.

2 November 1998.

Reasons for Decision.
COMMISSIONER C.B. PARKS: The respondent operates a
travel agency in which the applicant had been employed from
21 August 1995 for a period slightly in excess of 2 years, dur-
ing which time she worked both as a part-time and full-time
employee. It is the claim of Ms Greig that she was unfairly
dismissed from that employment on 17 October 1997 by means
of a letter from the respondent dated 26 September 1997. How-
ever, the respondent denies that the applicant was unfairly
dismissed from her employment, or dismissed at all.

Ms Greig commenced her employment as a full-time em-
ployee for which she received a salary of $23000.00 per annum.
In February 1996, Ms Greig commenced part-time employ-
ment with no reduction in the level of her annual salary and
she continued to work according to this arrangement until early
in 1997.

In January 1997 the shares in the respondent company were
acquired by Milton George Valli and his wife and in March of
that year, Mr Valli, in his capacity of Managing Director, took
over the daily management of the business. In or about late
April 1997 Ms Greig again commenced to work full-time at
the request of Mr Valli and according to an understanding with
him that she would do so temporarily to meet the needs of the
business. Ms Greig worked in accordance with this arrange-
ment until she commenced a period of absence from work on
16 September 1997, following which she did not return to duty
before her employment came to an end.

There were events which occurred shortly prior to the ab-
sence of Ms Greig which are material to the determination of
the matter before the Commission. In or about August 1997,
following upon another full-time employee ceasing employ-
ment with the respondent, Mr Valli raised with Ms Greig the
possibility of her continuing as a full-time employee at which
time she indicated that she did not wish to remain a full-time
employee. A new full-time employee was thereupon engaged
to fill the vacancy which had been created and it was made
known to Ms Greig that after allowing a period for the new
employee to settle in the position her full-time employment
would then be reviewed. On 12 September 1997, Mr Valli met
with Ms Greig and conveyed to her that at the end of the pe-
riod of annual leave she was scheduled to take between 30
September 1997 and 19 October 1997, she would not recom-
mence as a full-time employee but would thereafter be
employed on a casual basis. Both Mr Valli and Ms Greig had
a common understanding that casual employment meant that
a lesser number of hours than those required in the full-time
arrangement would be worked and there would be no guaran-
tee of, regular work, the number of hours of work, or the level
of income. The parties differ greatly regarding, the length of
their meeting, the extent to which there was comment upon a
change to casual employment, and their perceptions of their
future relationship.

According to the applicant the meeting with Mr Valli on 12
September 1997 lasted in the vicinity of 3 minutes, that being
the time it took him to inform her that following the comple-
tion of her scheduled annual leave she would be engaged as a
casual employee and the time which it took her to indicate her
knowledge of what would be associated with that type of em-
ployment and how she had gained that knowledge. This news
heralded insecurity of employment which the applicant says
was devastating and forced her to make notes of the work to
be done during the remainder of the day so that she main-
tained the necessary focus to complete the work.

Mr Valli told the Commission that the 12 September 1997
meeting with the applicant lasted at least 30 minutes and dur-
ing this time he, spoke of the state and requirements of the
business, explained that the business had a greater number of
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full-time employees than was warranted and consequently her
full-time employment was to end, casual employment would
be made available because there was not the ability to provide
part-time employment. There was an exchange between them
with regard to casual employment which was initiated by him
because he wished to be sure that Ms Greig understood that
such would not involve a regularity or permanency of em-
ployment. Mr Valli says he alluded to the applicant having
previously done tour hostess work, and sales work, and that
these were areas in which there was potential to provide her
with casual work and consequently she ought telephone him
at the conclusion of her annual leave when attention would be
given to establishing a program of work. There was also men-
tion made of a 25% loading which would be applied to her
existing salary level and that applied to the casual work. It is
not in dispute that when the 12 September 1997 meeting con-
cluded Ms Greig had neither voiced any agreement with, or
disagreement with, the change which Mr Valli proposed for
her employment. Mr Valli says that the manner in which Ms
Greig received what he had said to her regarding a change to
her employment indicated that she did not take any exception
to it and therefore believed the intended arrangement was ac-
ceptable to her.

On the next following Monday, 15 September 1997, Ms
Greig attended work as normal and this became the last day
that she attended for duty with the respondent. A consultation
which Ms Greig had with a medical practitioner on 16 Sep-
tember 1997 resulted in her being declared unfit to attend for
duty for a period of 2 weeks and from that day she was there-
after absent for this period, which on my reckoning, included
29 September 1997. In accordance with an arrangement made
some time prior to the meeting of 12 September 1997, Ms
Greig had been scheduled to commence a period of annual
leave from 30 September 1997 which had been due to con-
clude on 19 October 1997.

During the period that the applicant was absent from duty
because she had been declared medically unfit, and no later
than 26 September 1997, and most probably before 24 Sep-
tember 1997, a number of telephone conversations occurred
between Ms Greig and Mr Valli. One such telephone conver-
sation related to the reason Ms Greig had been declared unfit
for duty, that being, she was suffering from stress and from
what the applicant said to Mr Valli he reasonably concluded
that her condition was caused by experiences in her private
life and unrelated to the employment relationship. Conse-
quently, he had no reason to suspect that what had transpired
on 12 September 1997 had upset her and was in any way ma-
terial to her condition. I am also satisfied that there was one
telephone conversation, the final conversation and which was
initiated by Mr Valli, during which the applicant expressed
concern regarding the intended change of her employment to
casual and that Mr Valli recognised that there was that con-
cern. However, there is nothing to indicate that the concern
was expressed in such a way so as to make it clearly apparent
to Mr Valli that Ms Greig disagreed with the intended change
in employment and cause him to doubt his belief that an agree-
ment existed.

A letter dated 24 September 1997 (exhibit 1), was delivered
by post to the residence of the applicant whilst she was absent
from Western Australia. A few days prior to 17 October 1997,
the date Ms Greig returned to her residence, she was informed
that the letter dated 24 September 1997 had been delivered
and on her instructions the contents were orally relayed to her
by telephone. The contents of the letter refer to the discussion
on 12 September 1997 and state its purpose to be that of con-
firming the change in the employment of Ms Greig from a
full-time to casual effective from 26 September 1997, and the
remainder of the letter essentially deals with benefits said to
have accrued due to her at 26 September 1997, and because
her full-time employment had concluded. A facsimile trans-
mission was received by the respondent on 14 October 1997,
wherein, the sender Mr G. McCorry declares that he is acting
on behalf of the applicant, and reference is made to the pur-
ported termination of Ms Greig’s full-time employment by
the letter dated 24 September 1997 and hence I conclude that
this last mentioned letter was delivered and Ms Greig made
aware of its contents on or before 14 October 1997.

Shortly following her return to Western Australia Ms Greig
corresponded with the respondent on both 20 and 21 October

1997 wherein she states to the respondent that she had not
agreed to the termination of her full-time employment and
considered such to constitute an unfair dismissal, and that in
consequence of when the dismissal had legal effect she was
entitled to receive both statutory and other benefits from the
respondent which she had not been allowed and therefore laid
claim to them. The correspondence directed to the respondent
also made accusations that the respondent, through Mr Valli
had deliberately acted to terminate her full-time employment
at a time designed to both deprive her of the opportunity to
challenge it before this Commission and so as to truncate ben-
efits which would have continued to accrue to her had the
full-time employment contract continued until the end of her
scheduled period of annual leave. All the matters raised by the
applicant were addressed by the respondent in letters of reply
dated 20 and 24 October 1997, wherein Mr Valli referred to
their meeting of 12 September 1997 and his understanding
that there had been an agreement at that time and he expressed
amazement at her view of the situation, the alleged intention
to deny her any right or entitlement is denied, a preparedness
to pay any entitlement which is due to her is expressed to-
gether with the offer that casual employment remained
available for her. It thereafter followed that the statutory and
other entitlements alleged to be due to Ms Greig were paid by
the respondent.

There is evidence from Ms RV Burrows that at the time of
the meeting between Ms Greig and Mr Valli, on 12 September
1997, she was present in the offices of the respondent and that
she was aware of the meeting taking place. It is said by her,
and confirmed by Mr Valli, that he had directed her to attend
to all incoming telephone calls for an unspecified period but
while he met with Ms Greig. That Ms Burrows said she did
from a nearby position but she did not overhear what was said
nor did she consciously observe the meeting. Ms Burrows rec-
ollects that a period of 40 – 45 minutes elapsed between the
time that she was directed to attend to all telephone calls and
the meeting commenced, and the time at which she became
aware that telephone calls could again be directed to Mr Valli.
Ms Burrows told the Commission that had the meeting con-
cluded somewhat earlier she would have noticed and in her
opinion Mr Valli would not have held himself unavailable for
telephone calls for the length of time that he did for a reason
other than which he had stated to her.

There is evidence from Mr Valli and Ms CJ Wecket, a past
employee of the respondent, that she absented herself from
the offices of the respondent to observe a lunch break whilst
Mr Valli met with Ms Greig on 12 September 1997, and that
she did so at the request of Mr Valli and with the knowledge
that he intended conducting a meeting with the applicant.

All questions put to Mr Valli he answered forthrightly and
frankly and his descriptions of what he did and said, and why
he did so, in relation to Ms Greig throughout the employment
relationship appear logical and not without concern for how
she may be affected. That is also reflected in the conciliatory
tenor of the letters to Ms Greig (exhibits 3 and 5) which fol-
low upon the communications to the respondent (exhibits 2
and 4) which are both accusatory and demanding. Mr Valli
anticipated that the material meeting with Ms Greig would
take a reasonable period of time and accordingly he made ar-
rangements with Ms Burrows and Ms Wecket with that in mind.
I prefer the evidence of Mr Valli where it differs with that of
the applicant. I am satisfied that their meeting did not last for
the 3 minutes stated by the applicant but continued for at least
30 minutes and that he spoke to Ms Greig of that which he
said he did during the course of his evidence. It is clear how-
ever, that Ms Greig made no statement that she either agreed
or disagreed with the intended change in her employment. The
absence of a positive response from Ms Greig, Mr Valli inter-
preted as her acquiescence to the change. However, he was
not entitled to consider the matter settled. My preference for
the evidence of Mr Valli is not to be taken to mean that I disbe-
lieve Ms Greig, it is that I believe her recollection of the meeting
on 12 September 1997 was not accurate. Ms Greig told the
Commission she felt devastated and that she had to make a
special effort to maintain the focus necessary to complete her
work during the remainder of the day and I therefore think it
probable that she also lost focus during the meeting, was not
conscious of all that was said to her, and because of her state,
expressed no view on the intended change to her employment.
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Mr Valli wrongly concluded that Ms Greig had agreed to the
change from full-time employment to casual employment. The
meeting did however serve to inform Ms Greig that her full-
time employment was about to end. There was no statement
as to the date that would occur although it was said that fol-
lowing the completion of her annual leave she ought, on 20
October 1997, telephone Mr Valli to discuss casual employ-
ment arrangements thus indicating that on this date she would
not be attending the offices of the respondent because her full-
time employment had come to an end. It was therefore
reasonable for the applicant to assume that the period of an-
nual leave she was scheduled to take would retain that character
and remain a period of leave from, and related to, her full-time
employment and that both would end simultaneously.

The letter to Ms Greig dated 24 September 1997, (exhibit 1)
is the first advice from the respondent to her which expressly
indicates the date that the respondent intended that the full-
time employment end, that being, 26 September 1997. Ms
Greig did not receive the letter until 17 October 1997, but it is
plain that it had been received at her residence, opened on her
authority, and the contents orally conveyed to her. This letter
purports to confirm both the change in employment and the
date of effect. However, that is not an accurate reflection of
the situation because no express date of effect had been settled
and consequently there was none which could be confirmed.
It is a date which was outside the knowledge of the applicant
and prior to the date at which she received advice of it and
consequently it purports to have retrospective effect which it
cannot do. At the date Ms Greig was told the contents of the
letter she then knew that the employer considered her full-
time employment to be at an end and that date, it appears, was
on or shortly before 14 October 1997. I find her full-time con-
tract of employment ended at this last mentioned point in time
and I observe that the determination of whether the dismissal
was unfair or not does not depend on the precise date of dis-
missal.

The respondent is a corporation for the purposes of the
Workplace Relations Act 1996, and was therefore bound to
observe s170CM thereof which prescribes that employment
must not be terminated unless either the period of notice pre-
scribed therein, or alternatively, payment in lieu thereof is
provided to an employee. The two completed years of service
which Ms Greig had with the respondent, and that she was
over 45 years of age, required that she be given three weeks
notice or payment in lieu thereof. Ms Greig was given neither
at the time she was dismissed from her full time employment.
The appropriate payment in lieu thereof was subsequently made
by the respondent when claimed as a right by Ms Greig in her
letter dated 20 October 1997 (exhibit 2). There has not been
strict compliance with s170CM however, the belated payment
in lieu of notice satisfies a principal element of the section
which is the legal obligation to the employee is met upon the
payment of what amounts to compensation for the lack of no-
tice.

Ms Greig undertook full-time employment on a temporary
basis. Hence such employment was not long term and it was
probably reasonable for her to assume that when it ended she
would return to part-time employment. In or about August
1997, Ms Greig, I am satisfied, was made aware that her full-
time employment was unlikely to continue once the employee
newly engaged at that time had become accustomed to what
was required. Mr Valli told Ms Greig on 12 September 1997
that the full-time employment was to end and it should have
been recognised that that was to occur at least by 20 October
1997. In that meeting Mr Valli made known the reason for
adopting the intended course. That was that the respondent
had one too many full-time employees which was an unwar-
ranted cost to the business, and although there would be work
to be done beyond that covered by the full-time employees
who were retained, it was not, in the assessment of Mr Valli,
such as to provide regular or ongoing employment. Given the
foregoing it should have been no surprise to the applicant that
the full-time employment would end. What was unforeseen
was that no regular part-time employment would follow after
that. I have no reason to doubt that Mr Valli took the decision
that he did in relation to Ms Greig for the reasons which he
has said, which on their face, and absent any evidence to the
contrary, reflect a justifiable and prudent decision. The respond-
ent erred in the manner that the decision was implemented but

in all of the circumstances I am not satisfied that the termina-
tion of the applicant’s full-time employment was unfair and
accordingly the application will be dismissed.

Appearances: Mr M Keogh on behalf of the applicant
Mr DM Jones on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Elke Maria Greig

and

Occasions Pty Ltd trading as Classic Holidays.

No. 2045 of 1997.

2 November 1998.

Order.
HAVING heard Mr M Keogh on behalf of the Applicant and
Mr D Jones on behalf of the Respondent the Commission,
pursuant to the power conferred on it under the Industrial Re-
lations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Husnu Serif Gunes

and

Hankar Nominees Pty Ltd t/a

EJ Electrical Engineering Contractors.

No. 2271 of 1997.

17 September 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(i) of the Industrial Relations Act,
1979. By it Husnu Serif Gunes (“the applicant”) claims he
was unfairly dismissed from his employment. The claim as
filed cites the respondent as E.J. Electrical Eng. Contractors
(with some subsequent variations of this in the schedule to the
claim and the declaration of service). It is not contentious for
the purposes of this claim that the business in which the appli-
cant was employed trades under the name EJ Electrical
Engineering Contractors, a trading name owned by Hankar
Nominees Pty Ltd and, so far as it is necessary, the application
as filed is amended to reflect this agreed fact.

Hankar Nominees Pty Ltd t/a EJ Electrical Engineering
Contractors (“the respondent”) is in the business of providing
electrical engineering services in relation to marine vessels.
These include refits, design and installation, rebuilding work
and navy work. Its managing director is Mr Peter Hannaby.
He has occupied that position since 1992 and has been in-
volved with the business for 13 years. There are four directors.
They all work in the business. At the time of hearing it ap-
pears the respondent also employed a clerical employee, a
purchasing officer, a storeman and a number of qualified elec-
tricians (some with extra skills), and two apprentices. It is his
evidence that the number of electricians employed at any time
varied from about six to a highest level of thirty with the number
being related to the volume of work secured by the respondent
at any time.

There are a number of agreed facts. These can be conven-
iently summarised as follows, with some issues identified.

The applicant commenced employment with the respondent
on 25 July 1996. Initially it was on a casual basis. Further
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employment was on a full time permanent basis. The position
held was that of an electrician. The hours of work were
7:00am—3:30pm Monday—Friday inclusive. There usually
was some overtime. Between 17 September 1997—22 Octo-
ber 1997 the applicant was on annual leave. On 13 November
1997 the applicant had an accident at work. His supervisor
was aware of it and it was reported to the respondent. The
applicant continued to work after the accident and finished at
the usual time. He worked the following day, a Friday and
started work the following Monday 17 November 1997 but
left about 1:00pm that day saying that he was going to seek
medical attention.

The applicant returned to work the following day with a
medical certificate stating that he was fit for light duties from
that day (Tuesday 18 November 1997) with this situation to
be reviewed on Monday 24 November 1997. The applicant
attended at work the following two days (Wednesday 19 No-
vember 1997 and Thursday 20 November 1997). The applicant
says he carried out normal duties on these days. Hannaby,
however, says that the duties carried out by the applicant on
those days amounted to light duties.

The applicant says he put in an accident report form on
Wednesday 19 November 1997. The respondent acknowledges
the report was made.

Hannaby spoke to the applicant during work on Thursday
20 November 1997 and at the end of work that day. There are
differences as to what was said on each occasion. The appli-
cant says that during the day Hannaby spoke sharply to him
about getting work done. Hannaby says he spoke to the appli-
cant and another employee who were standing talking and said
words to the effect that they should get on with their work.

The difference between the applicant’s evidence and
Hannaby’s evidence as to what was said at the meeting later
that day is much more stark. The applicant says that Hannaby
told him his work performance had deteriorated, referred to
the medical report from the accident at work and said the ap-
plicant now had a black mark against him. Hannaby denies
this. He says that he had no criticism of the applicant’s work
or any aspect of his performance at all during the employment
and on that date was merely following up on an incident some
weeks prior when the applicant had not tagged some work
properly resulting in a safety incident. He says this required
follow up under the respondent’s quality assurance obligations
after the initial incident report and this is what he was doing
that day.

The following day (Friday 21 November 1997) the appli-
cant’s wife informed Hannaby by telephone prior to the work
start at 7:00am that the applicant would not be attending work
because he was sick. And he did not. The same notification of
absence due to sickness was given on Monday 24 November
1997 and the applicant did not attend for work that day.

On Tuesday 25 November 1997, the applicant attended at
work at the usual time dressed in his usual work attire of over-
alls. Hannaby called him into the office and told him words to
the effect that there was no more work for him and gave him
an envelope with a slip inside it. Before leaving the applicant
handed Hannaby a medical certificate dated Thursday 20 No-
vember 1997 which stated that the applicant was unfit for duties
for four days and that this situation would be reviewed on
Monday 24 November 1997; that is, the preceding day.

At the time of termination or thereabouts the applicant re-
ceived a week’s pay in lieu of notice of termination.
Subsequently on or about 9 December 1997 a cheque identi-
fied as a redundancy payment was received in the mail by the
applicant. The evidence is that the applicant has been receiv-
ing workers’ compensation payments in relation to the accident
of 13 November 1997 since the time of the termination of
employment.

The applicant essentially claims the termination of the em-
ployment was unfair because he was on worker’s compensation
at the time. He does not seek an order for reinstatement in the
position from which he was dismissed but an order for com-
pensation. Given that the applicant has been in receipt of
workers’ compensation since the time of dismissal the loss
sought to be compensated for is “prospective loss”, though
there was reference to the difference between the applicant’s
usual weekly take home pay (which included overtime and
penalty payments) and the amount of worker’s compensation

pay per week which was said by the applicant to be about
$280.00 per week.

The respondent denies the applicant was dismissed because
of either the injury or any worker’s compensation situation. It
says that the reason was economic; that it had been unsuccess-
ful in a number of tenders; that a cut back in the number of
electricians was foreshadowed and then necessitated; and that
the respondent had regard for its usual policy and obligations
under the relevant award to terminate the applicant’s employ-
ment on a “last on, first off” basis.

It is trite law that the onus falls on the applicant in a claim of
this kind in this jurisdiction to satisfy the Commission on the
balance of probabilities that the dismissal was indeed unfair.
This question turns on the evidence of the applicant and
Hannaby.

As noted there is a significant difference between the evi-
dence of the applicant and Hannaby as to what was said at the
meeting between them at the end of work on Thursday 20
November 1997 and there are also some questions which arise
out of subsequent events.

First the evidence of the communication between Hannaby
and the applicant on 20 November 1997. There is nothing to
be made of this in my view. The applicant gave evidence that
Hannaby spoke harshly to him but went on to say he could not
fully understand what Hannaby said and was not even sure the
words spoken by Hannaby were intended for him.

The difference between them as to what was said at the later
meeting is distinct however; a difference which has already
been described. The applicant is adamant that the incident of
failing to tag out properly was discussed with Hannaby at the
time it happened approximately 10 weeks earlier and it was
not the subject of conversation at all on 20 November 1997.
Hannaby, however, says that it was necessary to follow up on
the incident as part of quality assurance standards and that as
a result of a quality assurance meeting held on 19 November
1997, he was aware that the non conforming report in relation
to this incident was still subject to corrective action which
required reporting. Hence he followed up on it the next day
with the applicant. It is his evidence that while he raised the
tag out incident with the applicant he did not criticise his work
otherwise or refer to the medical report put in by the appli-
cant. In support, Hannaby refers to the minutes of the most
recent quality assurance meeting.

That evening, according to the applicant, he returned to his
doctor for assessment as to the state of his injury from the
work accident albeit his status as fit for light duties was not up
for review until the following Monday. The reason why he did
so is not clear. In any event he got a medical certificate stating
that he now was unfit for work at all with this status to be
reviewed on the original review date of Monday 24 Novem-
ber 1997.

I have considered whether the decision of the applicant to
attend upon his doctor after the conversation with Hannaby
may have been a reaction to concerns now held as to the con-
tinuation of his employment as a result of what he says were
negative comments by Hannaby about the medical report the
applicant put in. But such a reaction is not borne out by the
fact that the applicant did not attend upon the doctor for the
scheduled review on the Monday. More significantly, when
asked in cross examination about the reasons for this, the ap-
plicant was reluctant to answer and then vague. He was also
vague and unconvincing in answers to questions about his in-
tentions when he attended at the work site the following day.

In all, it seems to me more likely than not that the applicant
attended at the work place on 25 November 1997 for work
and not to hand over the medical certificate covering his ab-
sences on the previous Friday and Monday.

As to the dismissal I am satisfied on the evidence that
Hannaby told the applicant at the time that the reason was a
lack of work. The applicant himself acknowledges this. And it
seems reasonable to me that on an ordinary meaning of that
phrase that the reason given to the applicant for the termina-
tion of employment was a redundancy.

The applicant asserts that, even so, this was not truly the
case and could only be a cover for the real reason being that
the applicant had a workers’ compensation claim. But this re-
ally is not sustained on the evidence for a number of reasons.
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First, while a report of an injury at work had been made, the
only development from that to the time of dismissal was the
applicant being assessed as fit for light duties. He worked on
under this basis and there is no evidence of complaint by him
at the time about this. As noted, the applicant did not attend
for work on either Friday 21 November 1997 or the following
Monday but the evidence is that the only advice to Hannaby
on those days was that he was “sick”. There was no advice to
Hannaby that the applicant’s status had been changed from fit
for light duties to unfit for work due to a work related injury.
The first time Hannaby could have learned about this was when
the applicant handed him the medical certificate obtained the
previous Thursday. This was after the dismissal. Up to that
point the applicant had presented, in his overalls, at the usual
commencement time for work. In all Hannaby had reason to
believe the applicant intended to work that day.

Then there is the evidence supporting the respondent’s con-
tention that the reason for dismissal was actually a downturn
in business.

It is clear from the respondent’s financial records, the evi-
dence of unsuccessful tenders, the minutes of meetings and
the work available that the ongoing work prospects had dete-
riorated. The applicant says there was enough work to
Christmas but this does not advance the matter far. It is the
costs to be factored in which is of account and this includes
labour on costs. As the evidence shows, the respondent was
concerned about employees accruing benefits and it appears
employees had been asked to take leave or readily had leave
applications granted in the period leading up the applicant’s
dismissal.

Having regard for all this I think it probable that the re-
spondent had valid economic reasons justifying its
consideration that labour costs be reduced. Further I am satis-
fied that there is an obligation pursuant to Clause
31.—Seniority On Termination, of the Electrical Contracting
Industry Award R 22 of 1978, which it appears binds the re-
spondent, for the employer to give consideration to service in
making such a decision.

The evidence is that the applicant was the electrician most
recently engaged. He suggests that the respondent’s reliance
on this for its decision to terminate his employment is incon-
sistent with the departures of other employees in May 1997
who had longer service than him. But, in the end, this is not
established.

And, while I note the applicant’s submissions as to the in-
ferences to be drawn from the redundancy payment only being
forwarded to the applicant on or about 8 December 1997 after
receipt of this claim notwithstanding that the cheque is said to
have been drawn on 3 December 1997 with this being sup-
ported by the computer print out produced by the respondent,
it seems to me that this cannot be taken as far as the applicant
would have it. There is some evidence that the person who did
the pay worked only on a part time basis. Cheques may have
to await a signature. The date of 3 December 1997 is prior to
receipt of the application by the respondent. These are reasons
for caution against any conclusion as sought by the applicant.

In all I am not satisfied that the applicant has made out his
case on the balance of probabilities that the reason the respond-
ent dismissed him was because of his worker’s compensation
claim.

In any event there is no basis on which any order for com-
pensation for loss can be made in this case on what is before
the Commission.

There is no question the applicant has been in receipt of
worker’s compensation payments since the day of dismissal
on the basis he is unfit for work. His own evidence is that he is
unfit and has not sought alternative work as a result. He is
certainly getting less pay per week now than he did while at
work. It appears this is due to no penalties or overtime pay-
ments applying. The applicant estimates this at $280.00 per
week. But in the light of his unfitness for work there is no
basis in this for the Commission to conclude that the “loss” is
$280.00 per week as a consequence of the dismissal. Nor is
there evidence of a prospective loss.

There is another issue. It is raised by the respondent and is
for an award of costs against the applicant with respect to the
time of Hannaby away from his business. I have considered
this carefully.

This jurisdiction is generally considered to be a low cost
one. And in broad terms the case law is that costs will only be
awarded in cases where claims are raised frivolously or vexa-
tiously or are not dealt with reasonably.

While there has been some apparent recklessness on the part
of the applicant in relation to the matter of compensation I do
not think that the circumstances here warrant the awarding of
costs.

An order dismissing the claim will now issue.
Appearances:Mr I Jones (of counsel) appeared on behalf of

the applicant.
Mr J Stranger (of counsel) appeared on behalf of the re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Husnu Serif Gunes

and

Hankar Nominees Pty Ltd t/a

EJ Electrical Engineering Contractors.

No. 2271 of 1997.

17 September 1998.

Order.
HAVING heard Mr I Jones (of counsel) on behalf of the appli-
cant and Mr J Stranger (of counsel) on behalf of the respondent
now therefore now therefore, I the undersigned, pursuant to
the powers conferred under the Industrial Relations Act, 1979
do hereby order —

THAT this application shall be and is hereby dismissed.
(Sgd.) S.A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alison Christine Hewson

and

Gulshan Chopra t/a Moss & Co.
No. 1498 of 1998.

COMMISSIONER A.R. BEECH.
21 October 1998.

Reasons for Decision.
Preliminary Point

The applicant in this matter claims that she has been unfairly
dismissed. The has been set down for Wednesday, the 11th

November 1998 in Esperance. The respondent has asked for
the place of hearing to be changed to Perth and at a later date.
The applicant has opposed that request.

The Commission’s Regulations do not describe any specific
procedure for deciding the place of hearing. The place of hear-
ing is not initially chosen by an applicant on the basis of the
location from which the originating process is issued. Usu-
ally, where the matter giving rise to the application occurred
outside the metropolitan area and the parties, and any wit-
nesses to be called, are in that location, the place of hearing
will be as close to that location as practically possible. How-
ever, the place of hearing may be changed if the Commission
considers it is fair and reasonable in any particular case to do
so. That will usually involve a balancing of the various issues
raised by the parties. In this case the matter has been set down
for Esperance because the place of employment was in
Esperance, the respondent is in Esperance and the dismissal
occurred in Esperance.
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The respondent however wishes to have the matter heard in
Perth. In support of its request, the respondent submits that it
has briefed counsel who is in Perth and wishes to call a wit-
ness who is in Perth. The respondent points to the costs that it
will incur in travelling and accommodation expenses of coun-
sel and the witness if the hearing takes place in Esperance.
The respondent has an office in Perth as well as in Esperance.
The respondent states that the discussions in relation to the
employment of the applicant took place in Perth prior to the
commencement of the employment. Mr Chopra is required to
be in Perth on the 12th November for a hearing, and wishes to
be in Perth on the day prior to the 12th November (that being
the date this matter is listed) in order to prepare for it. The
respondent states that the applicant currently resides in Albany.
The respondent asserts the applicant will suffer no prejudice if
she has to travel from Albany to Perth rather than from Albany
to Esperance for the hearing. The respondent subsequently
verbally advised the Commission (but not the applicant, ap-
parently) that it is prepared to pay for the applicant’s airfare
from Albany to Perth.

The applicant however, states that to the employment, the
dismissal and things pertaining to both have occurred in
Esperance. Although she is currently in Albany, she regards
her permanent residence as in Esperance. She will be in
Esperance on 11th November. She wishes to call three wit-
nesses who all reside and work in Esperance. She states that
she will be unable to afford the costs of transporting witnesses
to Perth from Esperance. The applicant criticises the estimate
of the costs the respondent states it will incur if the matter is
held in Esperance.

In my view, the balancing of the competing issues results in
the conclusion that the place of hearing should remain in
Esperance. Although the respondent has chosen to engage coun-
sel from Perth, that is entirely a matter for the respondent, and
I am not persuaded that the fact that counsel is in Perth is a
factor which should sway the balance of convenience in this
matter. Furthermore, the prejudice to the applicant of moving
the hearing to Perth is significantly greater than submitted by
the respondent. The three witnesses the applicant intends to
call are located in Esperance and she will be prejudiced if the
place of hearing is moved to Perth. I find that the prejudice
which will be suffered by the applicant if the place of hearing
is moved to Perth is greater than the prejudice which will be
suffered by the respondent if the place of hearing remains in
Esperance.

The Commission, with somewhat more hesitation, is unwill-
ing also to adjourn the matter to a later date. The listings of the
Commission are such that it is unlikely the matter would be
listed before January. While I appreciate the respondent’s wish
to be in Perth the day before his commitment on the 12th, the
desirability of having a claim of unfair dismissal resolved as
promptly as possible makes that request somewhat difficult to
entertain.

I finally observe that in point 14 of the applicant’s written
submission to the Commission, she questions the need for the
witness from Perth who the respondent foreshadows will be
called. She requests the Commission to rule as to the relevance
of the evidence to be given by this witness. The Commission
is unable to rule on that matter at this time in the absence of
any detail or without giving the respondent an opportunity to
comment. The usual place for such a ruling to be given is dur-
ing the course of the hearing when the witness is actually called.
The Commission regards the applicant’s submission in this
regard as the foreshadowing of an objection that will be taken
at that stage. In the event that the respondent, for reasons of
practicality, wishes to have the Commission rule on the matter
beforehand it should advise the Commission accordingly.

Appearances (by way of written submission).
The applicant on her own behalf.
The respondent on his own behalf.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory R Hutchinson

and

Cable Sands (WA) Pty Ltd.

No. 549 of 1998.

COMMISSIONER P E SCOTT.

12 October 1998.

Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to
s.29 of the Industrial Relations Act 1979 (“the Act”) by which
the Applicant claims that he has been harshly, oppressively or
unfairly dismissed from his employment and he seeks rein-
statement. Although the Notice of Application – Form 1
indicates that the claim is also for “and/or outstanding ben-
efits (non-award entitlements)” there are no particular
non-award entitlements specified by the Applicant as being
claimed.

It is agreed between the parties that the Applicant commenced
employment as a mine site operator for the Respondent on 1
December 1997. This engagement was subject to a workplace
agreement made pursuant to the Workplace Agreements Act
1993 and registered with the Commissioner of Workplace
Agreements soon thereafter. The workplace agreement pro-
vides that any claim by the employee that the employee has
been harshly, oppressively or unfairly dismissed is to be dealt
with in accordance with the dispute settlement procedure.
Where that procedure does not resolve the claim then the em-
ployee may refer the claim to the Western Australian Industrial
Relations Commission for determination under s.7G of the
Act.

The Applicant’s employment was also subject to a letter dated
19 November 1997, (Exhibit 2) headed “Contract of Employ-
ment” which is said to have been provided to the Applicant on
1 December 1997 and signed by him on that day as indicating
his acceptance of the offer and conditions contained in the
letter. This letter contains a provision headed “Probationary
Period” which says, “you are subject to a three (3) month pro-
bationary period. During this time the period of notice is one
(1) week from either party.”

It also contains a term dealing with the termination of em-
ployment which says—

“Termination of Employment
You may terminate your employment by giving one
month’s notice of your intention of leaving Cable Sands’
employment. Alternatively, Cable Sands will give you one
month’s notice if we plan to terminate your employment.
The company reserves the right to pay you one (1) month’s
salary in lieu of notice. If you terminate your employ-
ment without adequate notice, an equivalent amount in
monies of one month’s salary will be deducted from your
final pay.
The contract is automatically terminated if you are dis-
missed without notice for serious misconduct”.

On Friday 27 February 1998, being the last working day of the
three month probationary period, the Respondent, through its of-
ficer in charge of operations, Steve Horner approached the
Applicant and advised him that the company had concluded that
he did not fit the company’s requirements and that he was to fin-
ish that day. He was to be paid one week’s pay in lieu of notice.

There are two preliminary matters raised by the Respond-
ent, and an application by the Applicant to amend the
application to provide that it is made “in accordance with s.7G”.

The Respondent says that the Commission does not have
jurisdiction to deal with an application filed pursuant to s.29
of the Act where the employee was a party to a workplace
agreement. Further, it says that there is no power to effect an
amendment as sought, ie to cite s.7G as the basis for the appli-
cation. It says that s.27(1)(m) of the Act, which would allow
the Commission to “correct, amend, or waive any error, de-
fect or irregularity whether in substance or in form” does not
extend to the operation of Part 1A of the Act which deals with
employees covered by workplace agreements.
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The Commission was also referred to s.7G of the Act which
forms part of Part 1A. Section 7G provides—

7G. (1) Where —
(a) a person who was a party to a

workplace agreement as an employee
claims to have been harshly, oppres-
sively or unfairly dismissed from
employment in breach of the provision
implied in the agreement by section 18
of the Workplace Agreements Act 1993;
and

(b) the workplace agreement provides for
referral of such claims to the Commis-
sion under this section,

the person dismissed may, within the time al-
lowed by section 29 (2), refer the claim to the
Commission for determination.

(2) The Commission is to enquire into and deal
with any claim referred under subsection (1)
as if it were an industrial matter referred to it
under section 29 (1) (b) (i).

The argument of the Respondent is that a claim of unfair
dismissal by an employee who is party to a workplace agree-
ment can be dealt with only in accordance with s.7G and not
otherwise, and further the powers contained within s.27(1)(m)
are not powers which can extend to s.7G or indeed to Part 1A
as a whole. Therefore, it is not open for the amendment to be
approved.

I have considered the question of jurisdiction and the appli-
cation to amend. I note that s.7G(2) says that “the Commission
is to enquire into and deal with any claim referred under sub-
section (1) as if it were an industrial matter referred to it under
section 29 (1) (b) (i)”. If there were no s.7G then, clearly, the
Commission has no jurisdiction to deal with a claim by an
employee covered by a workplace agreement, because the
employee is not an employee for the purposes of the Act. How-
ever, s.7G says that where the employee covered by a workplace
agreement claims to have been harshly, oppressively or un-
fairly dismissed, then the Commission is to treat that claim as
if it were an industrial matter “referred to under s.29(1)(b)(i)”.

Section 29 of the Act does not provide a separate jurisdic-
tion or power to the Commission. Rather it sets out by whom
certain types of industrial matters may be referred to the Com-
mission. The Commission’s jurisdiction and powers are set
out in sections 23 and 27 respectively. Those sections relate to
the operation of the Commission generally.

In this case, the employee has filed a claim which is said to
be filed pursuant to s.29. Clearly the matter is not an industrial
matter, because the employee is covered by a workplace agree-
ment. However, the Commission can deal with such a claim
because the terms of s.7G specifically provide for it to do so.

Therefore, I am not satisfied that an amendment as sought is
necessary. However, if it were necessary then I note that the
Commission is entitled to use the powers available to it under
s.27 and exercise its discretion as it would in dealing with an
industrial matter. There is nothing contained within the terms
of s.7G or of any other part of the Act or of the Workplace
Agreements Act which would indicate that the Commission is
not able to apply the powers contained within s.27 in dealing
with the matter. Accordingly, even though the matter is not an
industrial matter it is to be treated as if it were so and the
Commission is able to apply the powers of s.27 and, if neces-
sary and appropriate, amend the application.

As to whether or not the application ought be amended, it is
quite clear from the Notice of Application that the claim is one
of harsh, oppressive and unfair dismissal. It was filed within
the period required. The Notice of Answer and Counter Pro-
posal filed on behalf of the Respondent, makes no reference to
the matter being outside the Commission’s jurisdiction, and
that Answer deals with the merits of the matter. In all of these
circumstances, there is no prejudice to the Respondent in mak-
ing the amendment if such is necessary. I am satisfied that it is
appropriate to make the amendment sought if it is necessary
to enable the unfair dismissal claim of an employee covered
by a workplace agreement to be considered as intended by the
parties to the workplace agreement and by the Act.

The next preliminary matter raised is that of the probation-
ary nature of the Applicant’s employment. The Respondent
says that the Applicant was not dismissed in the sense con-
templated in s.29 but that his contract came to an end by the
effluxion of a three month probationary period.

The Commission was referred to the decision of Fielding C
in Westheafer and Marriage Guidance Council of WA (65
WAIG 2311). The Respondent says that although these rea-
sons for decision do not expressly say so, it can be inferred
that there was no dismissal, and the Commissioner decided
not to exercise discretion in favour of the Applicant. The Re-
spondent also says that in one of the decisions referred to in
Westheafer (supra), a decision of the Supreme Court of New
South Wales, Ex parte Wurth and Ors: re Tully and Others
[(1954) AR 369], the Court drew a clear distinction between
the expiry of a probationary period, on one hand, and dismissal
of employment on the other, because the relevant legislation
attributed different meanings to the expiry of a probationary
period, which it referred to as “annulment”, and “dismissal”.
The Commission was also referred to the decisions of Gregor
C in Dehaan and Little Angels Day Care Centre (78 WAIG
740 at 742) and by Cawley C in Benjamin and Gold Corp (78
WAIG 1392 at 1393).

The Respondent says, however, that if there was a dismissal,
as a matter of policy, the Commission should not proceed to
hearing and determination of the substantive matter because
the position was subject to a probationary period which came
to an end, and the Commission is unable to grant the relief
sought as the Applicant cannot be reinstated to that concluded
probationary period. It says there can be no implication drawn
that the Applicant’s employment was to be ongoing as it was
subject to that probation, a matter agreed to by the Applicant
on engagement. The Respondent says that if the termination
of employment occurred one week prior to the end of the pro-
bationary period and if the Commission found an unfairness,
it could reinstate that probationary period for the remaining
week but not beyond that. In this case, as the termination oc-
curred at the conclusion of the probationary period there is no
point in the Commission dealing with the merits of the matter
as it would simply be an academic exercise with no real rem-
edy. It is said that it is not in the public interest for the
Commission to spend two to three days to hear the evidence
and determine the matter where the relief sought is not capa-
ble of being delivered.

In response, the Applicant says that he has an entitlement to
proceed. It is said that clause 17 of the contract between the
parties invites a determination as to whether the dismissal was
unfair or not. It is said that the tenor of the contract of employ-
ment was indicative of ongoing employment and provided for
termination of employment, by the giving and receiving of
one month’s notice or pay in lieu thereof except for the proba-
tionary period of three months where the notice period was
one week by either party. The Applicant says that there is no
distinct probationary period contract ie there is no need for a
renegotiation of a contract at the conclusion of the probation-
ary period but simply that the employment would continue.
The Applicant says there is no need for a letter confirming
permanency because the terms of the contract provided that
the employment would be ongoing, beyond the probationary
period.

The Applicant seeks to distinguish Westheafer (supra) on
the basis that it dealt with a six month probationary appoint-
ment and refers to the failure to re-engage, something said to
not apply in this case.

The Applicant says that Wurth (supra) is distinguished be-
cause the Applicant in this matter had an ongoing contract
and, by the time of termination, he had finished his probation-
ary period and had entered the ongoing part of that employment.
This is said to arise because the notice period during the pro-
bationary period is one week by either side and there is no
provision for payment in lieu of notice as there is during the
remainder of the contract. The Respondent purported to ter-
minate employment prior to knock off time on the last working
day of the probationary period. However, the Applicant says
that because the provision for termination of the contract dur-
ing the probationary period is one week’s notice and there being
no provision for payment in lieu of that notice, that the em-
ployment was required to continue for the further seven days
of the notice period, by which time the probationary period
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would have concluded and the ongoing, permanent employ-
ment commenced.

It is said by the Applicant that there is nothing to prevent the
Commission from dealing with an unfair dismissal claim by
an employee on a probationary period and the Applicant ob-
jects to the reasons for termination as he says that his
supervisors recommended that his employment be confirmed.

The Applicant also drew the Commission’s attention to
s.70CC of the Workplace Relations Act 1996 where a claim of
unfair dismissal by an employee subject to probationary em-
ployment is specifically prohibited. As no such prohibition
exists under the Act, it is appropriate for the Commission to
hear and determine the matter.

Further, the Applicant says that he is entitled to a declara-
tion that he has been unfairly dismissed or, alternatively, an
order for compensation, although I note that no application
has been made to amend the Applicant’s claim which has been
clarified a number of times as being for reinstatement. The
Applicant says that it would not in the public interest if his
claim was not dealt with.

Conclusions
The nature of probation has been dealt with by the Commis-

sion on a number of occasions. One of the most useful of those
decisions referred to was Westheafer (supra)—

“The concept of probationary employment is well known
and well understood in employment law. It is that an
employer by engaging someone on probation throughout
the period of probation retains a right to see whether he
wants the employee or not in his employment as if the
employee was still at the first interview. Hence there is
no obligation on the employer to even objectively con-
sider whether or not he should re-engage an employee at
the end of the probationary period. The principles associ-
ated with probationary employment are now so well
established that it is sufficient to refer in passing to in re
Alchin and South Newcastle Leagues Club Limited (1977)
AR (NSW) 236, a case with many features in common
with this one and also to the New South Wales Teachers
Federation and the Education Commission of New South
Wages (NSW Industrial Commission Application No. 969
of 1984; 13 September 1984), where it was pointed out
that probationary employment is but a step in the selec-
tion process and should be distinguished from permanent
employment [see too: Ex parte Wurth case (supra)].”

Mr Clohessy for the Applicant seeks to distinguish
Westheafer (supra) on the basis that it dealt with a probation-
ary appointment whereas this matter relates to a permanent
appointment. It is true that there is a difference between the
two, however, to say that the principle of probation does not
apply because of that difference is to deny the period of pro-
bation within a permanent appointment any meaning at all. I
am satisfied that there is a distinction to be drawn but that
distinction relates to whether the employment comes to an end
according to its terms or is brought to an end by the action of
one of the parties, such as in a dismissal. The concept of pro-
bation, whether as a condition of permanent appointment, or
as a separate appointment in its own right, still brings with it
those factors identified in Westheafer being—

1. that the employer, throughout the period of proba-
tion, retains the right to see whether he wants the
employee or not in his employment;

2. that the employer is entitled to consider the employee
as if the employee were still at first interview;

3. the employer is under no obligation to even objec-
tively consider whether or not to continue with/
re-engage the employee at the end of the probation-
ary period; and

4. probationary employment is but a step in the selec-
tion process and should be distinguished from
permanent employment.

The first question to be determined is whether, at the time of
termination, the Applicant’s employment was probationary.
In Byrne and Australian Airlines Limited (61 IR 32 at 41 to
42), the majority of the High Court (Brennan CJ, Dawson and
Toohey JJ) confirmed that a dismissal of an employee by an
employer, in breach of the terms of the contract of employ-
ment, nonetheless brings an end to the relationship of employer

and employee as distinct from the end of the contract of em-
ployment. On this basis, even though the contract of
employment between the parties provided only for termina-
tion by notice during the probationary period, and not for
payment in lieu of notice, and that the employee was provided
with payment in lieu of notice (which may be in breach of the
contract of employment), this does not mean that the employ-
ment relationship continues beyond the date the employer
intended and actually brought about the termination of em-
ployment. On this basis, I conclude that the employment
terminated while the Applicant was still on probation, during
the last twenty minutes of his probationary period, not one
week later when he had entered into the non-probationary pe-
riod of his employment.

Having concluded that the Applicant’s employment termi-
nated near or at the end of his probationary period, it is
necessary to consider whether he was dismissed. In SSTU and
Hedland College Council (67 WAIG 1118) the Full Bench of
this Commission dealt with the distinction between an appoint-
ment for a probationary period and a permanent appointment
which is subject to review at the conclusion of a probationary
period. In the former case, at the conclusion of the probation-
ary period, if no action were taken, then the probationary
appointment would lapse. The Full Bench noted—

“Where the period subject to review is not contained
within a permanent appointment, then to dispense with
an appointee’s service on the expiry of that period may
not amount to a dismissal (see Ex parte Wurth supra)”

In Benjamin and Gold Corporation (78 WAIG 1392) Cawley
C dealt with a claim by an employee who had been engaged
for a probationary period of 3 months, which had been ex-
tended by the agreement of the parties. The Commission found
that there had been no dismissal and the application was dis-
missed for want of jurisdiction. This was because—

“it was expressly envisaged by the parties that the proba-
tion period was to constitute a contract of employment
with a finite end and that any further employment was to
be subject to an offer by the respondent of a different and
distinct contract.”

That was not the situation which applied to the Applicant’s
employment. His was a permanent appointment which was
subject to the satisfactory completion of a probationary pe-
riod. This is demonstrated by the terms of his contract set out
in the letter of 19 November 1997 (Exhibit 2). This letter con-
tains conditions which are based on there being ongoing
employment (subject to the completion of the probationary
period). These conditions include annual review of base sal-
ary, to occur in April each year; annual performance review;
the taking of annual leave within twelve months of it becom-
ing due; and long service leave etc. Accordingly, for the
employment to come to an end, action, in this case a dismissal,
is necessary.

The next matter which arises is the Respondent’s applica-
tion that the matter be dismissed in accordance with s.27(1) of
the Act, as it would not be in the public interest to proceed.

The principle to be applied in considering a claim of unfair
dismissal by an employee on probation is clearly set out in
Westheafer and referred to earlier in these reasons. The Appli-
cant’s permanent or ongoing employment was subject to a
probationary period. The Applicant agreed to that ongoing
employment being subject to a 3 month probationary period.
The clear inference is that if the probation is not completed to
the employer’s or the employee’s satisfaction, then no ongo-
ing employment, beyond the probationary period, will ensue.
The Applicant’s probationary period was not completed to the
satisfaction of the Respondent and, according to the agree-
ment entered into by the parties on commencement, there was
no employment beyond the probationary period.

Let us assume, for the sake of argument, that the Commis-
sion proceeded to hear and determine the matter, and concluded
that the Respondent had unfairly dismissed the Applicant. It is
true that the Commission may, on a hearing, come to such a
conclusion, and there is no prohibition on such claims by em-
ployees who were engaged on probationary arrangements. The
question in this case is whether it is in the public interest for
the matter to proceed in the circumstances of this case. The
remedy sought by the Applicant is reinstatement. For the Com-
mission to make such an order, it would need to override the
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agreement of the parties reached on commencement that the
Applicant’s ongoing employment was subject to probation
which meant: that the Respondent was entitled to conclude,
without objective consideration, as if it were at the first inter-
view, that it had no wish to continue to employ the Applicant.
The Applicant had not commenced his permanent employment
in any unconditional manner; ie his employment was subject
to satisfactory completion of his probation. It would not be
appropriate to order the reinstatement of the probation, be-
cause that had been concluded, all but 20 minutes, for which
the Applicant was paid. It would not be appropriate to order
reinstatement to the permanent employment, because that was
subject to the probationary period and the employer had de-
cided it did not want the Applicant to go beyond the
probationary phase.

Mr Clohessy for the Applicant has submitted that a declara-
tion that the Applicant was unfairly dismissed or compensation
were alternative conclusions available in this matter, however,
the claim before the Commission is for reinstatement. The
Applicant has not claimed compensation. However, if the
Commission were to consider those options, s23A(1a) pro-
vides that the Commission is not to make an order for
compensation for loss or injury caused by the dismissal unless
it is satisfied that the reinstatement or re-employment is im-
practicable or the employer has agreed to pay the compensation
instead of reinstating or re-employing the claimant. If rein-
statement were impracticable, the Commission would then need
to consider whether the appropriate remedy would be com-
pensation. The requirement of the Act is for compensation for
loss or injury caused by the dismissal. The Applicant’s con-
tract of employment provided that his permanent employment
was subject to a three month probationary period. Having com-
pleted the probationary period, any continuation of employment
is a matter for the employer as agreed at commencement. In
these circumstances, there has been no loss to the Applicant as
he has completed the probationary period and could have had
no realistic expectations beyond that, given the meaning of a
probationary period. [Dehaan and Little Angels Day Care
Centre (supra)]. There would be no remedy of reinstatement
available as sought by the Applicant nor would there be any
compensation.

In CWAI v FMWU and Another (70 WAIG 1281 at 1282)
the Industrial Appeal Court noted—

“… As Else-Mitchell J. said in Ku-Ring-Gai Municipal
Council v. Suburban Centres Pty Ltd (1971) 2 NSWLR
335, at p.339, “it is not the function of the established
courts to entertain applications which are designed solely
or primarily as a means of obtaining legal advice for po-
tential litigants, and the courts should, so far as possible,
avoid making determinations of hypothetical questions”.
Subsequently, in Veloudos v. Young (1981) 56 FLR 182,
Lockhart J., at p. 190 citing Attorney General v. Scott
(1905) 2 KB 160, at p. 169, Eastham v. Newcastle United
Football Club Ltd (1964) 1 Ch 413, at p. 450 and the
judgment of Else-Mitchell J. just referred to, said—

Courts will not decide a question that is academic in
the sense that it is useless, merely hypothetical, raised
prematurely or a dead issue; although they preserve
a discretion to determine a question which has ceased
to be a live issue inter-parties where the determina-
tion would be in the public interest.

The principles so enunciated are, in our opinion, applica-
ble to this Court. The present appeals do not appear to us
to fall within the exception referred to by Lockhart J. in
view of the fact that nothing which this Court can say or
do will affect directly the rights of the parties – see per
Kelly J. in Veloudos v. Young at p. 191 – and there has
been no suggestion made to us that the public interest is
involved. These appeals should be dismissed.”

There was nothing put to the Commission which indicates
that the hearing and determination of this matter involves any
question of public interest. On the contrary, it would appear to
be contrary to the public interest for this matter to proceed as
the question is academic. It is not appropriate for the Com-
mission to enter into a hearing and determination which would
provide no meaningful remedy where, in the terms cited above,
nothing the Commission could do or say will affect directly
the rights of the parties. Accordingly, the application will be
dismissed.

APPEARANCES: Mr R Clohessy (Union Industrial Advi-
sory Services Pty Ltd) on behalf of the Applicant.

Mr R H Gifford on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory R Hutchinson

and

Cable Sands (WA) Pty Ltd.

No. 549 of 1998.

COMMISSIONER P E SCOTT .

12 October 1998.

Order.
HAVING heard the Union Industrial Advisory Services Pty
Ltd (Mr R Clohessy) on behalf of the Applicant and Mr R H
Gifford on behalf of the Respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, herby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gary Bruce Johnson

and

D.C. & C.M. Richards.

No. 44 of 1998.

25 September 1998.

Reasons For Decision (Extempore).
SENIOR COMMISSIONER: The Applicant was employed
by the Respondent from 20 March 1995 until approximately
two weeks after 22 December 1997. As is common ground, he
was employed as a farm hand or farm labourer by the Re-
spondents, who carry on a farming business at Quairading. He
was employed under the terms of a partly written and partly
verbal contract. The contract was governed by the provisions
of the Farm Employees’ Award, 1985, although for the pur-
poses of these proceedings, nothing turns on that.

The Applicant’s employment came to an end by him being
given notice on 22 December 1997, that his employment was
to end five weeks thereafter, which was to be on 26 January
1998. It is common ground that after approximately two weeks
the Applicant asked if he could leave the premises and not
work out the notice. It is also common ground that the Re-
spondent agreed to that and paid the Applicant for the full five
weeks’ notice period.

As I understand it, the Applicant says that the termination
was without warning, without valid reason and done in a man-
ner which, taken overall, was unfair. Thus the Applicant has
instituted the present proceedings seeking relief under the un-
fair dismissal laws of the State. The Respondents, on the other
hand, deny that the dismissal was unfair. They say that the
Applicant was dismissed because of an unsatisfactory attitude
to his work. In particular, Mr Richards, one of the Respond-
ent’s principals, says that the Applicant did not comply with
instructions as he ought to have to done.

As so often happens in matters of this nature, there is a
marked difference in the version advanced by the Applicant
and that advanced by the Respondents as to the employment
history. The Applicant would have the Commission believe
that, apart perhaps from one or two minor skirmishes, there
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was really nothing wrong with the working relationship. In-
deed, the Applicant points to the fact that during his
employment history, on at least two or three occasions, he was
given a salary increase following a performance review by the
Respondents. Also, at the completion of the first review in
April 1996 the Respondents wrote that they were happy with
his work standards and his approach to the work.

On the other hand, the Respondents say that by the time the
notice was given to terminate the Applicant’s employment,
there was a marked degree of friction between the Applicant
and the male Respondent in particular. Mr Richards says that
the Applicant from time to time disobeyed instructions, or if
he obeyed them, did so ungraciously. He points to the fact that
the Applicant refused to use the clutch in a motor vehicle after
being instructed to do so; that he stayed away longer than he
should have, at least without telling the Respondents when,
by agreement, he was away in October and early in November
to carry out some contract work off the farm; and when he was
admonished on his return to work replied that he was not in
the mood to be admonished by the male Respondent. Further-
more, the Respondents say that at the performance review in
January of 1997, which was the last review before he was
dismissed, the Applicant was told that his attitude needed to
improve, to which he responded, so the Respondents say, with
words to the effect “are you threatening me?”

I have not found the matter easy insofar as resolving the
facts are concerned. Having had the benefit of listening to and
observing all of the witnesses during the course of the pro-
ceedings, I am bound to say that where the evidence of the
Applicant conflicts with that particularly of the male Respond-
ent, I prefer the evidence of Mr Richards. I do not think anybody
who has sat in the courtroom during the proceedings could be
other than impressed by the spontaneity of his testimony. He
appeared to me to have the best recollection of the events in
question. I cannot believe that he was manufacturing his ver-
sion of the events because, as appeared to me, he was able to
give so much detail about the events without hesitation. To
some extent what he said was corroborated by his wife. Per-
haps that is not surprising given the relationship between the
two and given that she is also a Respondent, but she did not
impress me as being unreliable. Equally, what they had to say
is to some extent, albeit in very general terms, supported by a
neighbour and sometime employee of the Respondents, Mr
Squires.

I am satisfied and find that the Applicant was told on or
about 9 January 1997 that his attitude needed to improve. I
accept, too, the evidence of Mr Richards and indeed that of
Mrs Richards, because she was there at the time, that his re-
sponse was to ask Mr Richards “are you threatening me?” I
accept that Mr Richards made it clear what he expected of the
Applicant in this respect. I accept also the evidence of both
Mr Richards and Mrs Richards which, to some extent, is sup-
ported by the evidence of Mr Squires that thereafter the
Applicant’s attitude did not greatly improve. I accept the evi-
dence of Mr Richards that on or about 6 November 1997 when
the Applicant returned to work after his contracting duties,
upon being admonished by Mr Richards about his prolonged
absence, the Applicant indicated that he was not then in the
mood to be told anything about his work by Mr Richards. It
may be that they both had had a late night the night before, but
nonetheless it is indicative of an unsatisfactory attitude to the
Respondents. I accept, too, that at no time during the six weeks
he was away contracting did he inform the Respondents of the
fact that he was staying away longer than the four weeks which
appears on the notice, albeit that somewhat ambiguously, giv-
ing him permission to be absent. Indeed, the Applicant by his
Notice of Application, indicates that he did not contact the
Respondents because, to use his words, “it was not a busy
time on the farm and I just didn’t”.

Overall, I am satisfied, having heard the evidence of Mr and
Mrs Richards that relations between particularly Mr Richards
and the Applicant had reached a very low point by the end of
December or thereabouts when the Applicant’s employment
was terminated. To some extent, this is borne out by the evi-
dence of Mr Squires who says he worked for the Respondent
in the 1997 harvest, He gave evidence of an occasion when he
asked the Applicant as to the whereabouts of Mr Richards. Mr
Squires testified that the Applicant responded by saying words
to the effect “who cares”. Regrettably, the Applicant was not

cross-examined on that matter, but having heard and observed
the manner in which Mr Squires gave his evidence, I doubt
that he made that up. The fact that the Applicant, impliedly at
least, threatened to physically deal with Mr Richards after his
employment had been terminated suggests too that relations
between the two were far from good.

As I indicated to Mr Anderson, as agent for the Applicant,
the Commission needs to adopt a practical and pragmatic ap-
proach to matters of this nature. Having regard to the
relationship between a farmer and his farm hands, I am far
from convinced on the evidence that the Respondents were
not justified in terminating the employment at the time they
did. In an enterprise such as this, there needs to be a degree of
mutual trust and confidence between a farmer and his farm
hand; clearly that did not exist; and as I find not without rea-
son.

So far as the Applicant complains that the manner of the
dismissal was unfair, it is to be borne in mind that the manner
of the dismissal is but one of the factors to be taken into ac-
count. The High Court has recently settled that question, if it
was not settled before then. In any event, I accept that the
Respondents, in dismissing the Applicant, invited him to sit
down and discuss the matter with them but he refused. I ac-
cept that they wanted to discuss the matter with him in order
to explain their actions. In addition, he was given five weeks’
notice, more than double the statutory requirement in order to
lessen the inconvenience to him and his family.

In all of the circumstances, I am simply not satisfied on bal-
ance that the application has been made out. As counsel for
the Respondents says, the Applicant carries the onus to show
that it was unfair. I am far from convinced on the credible
evidence that the Applicant was harshly, unjustly or unfairly
dismissed. Hence the application is dismissed.

Appearances:Mr S.R. Anderson as agent for the Applicant.
Miss R.M. Reynolds of counsel for the Respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gary Bruce Johnson

and

D.C. & C.M. Richards.

No. 44 of 1998.

25 September 1998.

Order.
HAVING heard Mr S.R. Anderson as agent for the Applicant
and Miss R.M. Reynolds of counsel on behalf of the Respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Russell Gregory Johnson

and
David’s Garden Centre.

No. 187 of 1998.

COMMISSIONER A.R. BEECH.
21 October 1998.

Reasons for Decision.
THIS matter came before the Commission under section 32 of
Industrial Relations Act, 1979 on the 20th October 1998. There
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was no appearance on behalf of Mr Johnson. When it became
apparent that Mr Johnson would not be attending the Com-
mission, the respondent asked the Commission to dismiss the
application for want of prosecution.

The Commission ordinarily extends some latitude to parties
who do not attend proceedings before the Commission due to
some error on their part such as mistaking the day of the pro-
ceedings. That seems to be the case here. The Commission
rang Mr Johnson when he did not appear and was informed by
the person who answered the telephone that Mr Johnson
thought it was on another day. That latitude is extended par-
ticularly where an applicant is not represented by a registered
agent or a legal practitioner, again as is the case here. How-
ever, as the respondent points out, Mr Johnson’s failure to attend
the proceedings is seen by it as proof of its suspicion regard-
ing his bona fides in pursuing this application.

The applicant was employed for approximately 5 weeks
pursuant to a traineeship. The application before the Commis-
sion was lodged on the 28th January 1998, some six weeks
after the employment relationship between the parties ended.
However, Mr Johnson took no steps to have his application
dealt with. On the 9th March 1998 the Commission wrote to
him asking him if he indeed intended to proceed with his ap-
plication. Some two weeks later Mr Johnson advised that he
did wish to proceed and the Commission wrote to him on the
8th April 1998 asking for certain matters in his application to
be clarified. That correspondence remained unanswered and
the Commission informed Mr Johnson on the 1st July 1998
that if nothing was heard from him within a further seven days
an order would issue discontinuing the matter. Mr Johnson
wrote to the Commission on the 4th July 1998 stating that he
wished to proceed with his claim only in as much as he was
“entitled to one week’s notice which was not given by the
employer”. On the 14th July 1998, the parties were advised
that the matter had been set down for the 26th August 1998. On
the day prior to that date, the 25th August 1998, the Commis-
sion received a letter from Mr Johnson stating his inability to
attend the matter “due to prior arrangements which are unable
to be postponed” and that at the time of receiving the Com-
mission’s letter his plans had been unknown. The Commission
informed the respondent of this and asked whether it would
agree to the matter being adjourned. The respondent queried
Mr Johnson’s bona fides in pursing the application and on that
basis would only agree to an adjournment most reluctantly.
The Commission decided that it would adjourn Mr Johnson’s
application and on the 10th September 1998 it was set down
for the 3rd November 1998. On the 22nd September 1998 Mr
Johnson wrote to the Commission stating that he would be in
Sydney and requested that a date be set for “a Monday at
9.00am”.

The Commission telephoned the applicant to discuss an al-
ternative date. The 20th October 1998 at 9.00am was set and
was subsequently confirmed by the Commission in writing.
The Commission also requested Mr Johnson to confirm at least
seven days prior to that date whether he did indeed wish to
proceed with his application. He did not do so and, as the re-
spondent feared, he failed to attend the proceedings on the 20th

October 1998.
It is a matter of some regret that Mr Johnson did not attend.

It makes it very difficult to resist the respondent’s view that
Mr Johnson has not pursued his claim with the seriousness
that would be expected of a person who lodges a claim in the
Commission. Mr Johnson’s claim now is for payment in lieu
of notice amounting to one week’s wages. In its answering
statement the respondent states that Mr Johnson was given
one week’s notice one week before Mr Johnson’s final day of
work. Having spoken to Mr Bacchion, who attended the pro-
ceedings on the 20th October 1998, I have no reason to
disbelieve his version of events. Although I have not heard Mr
Johnson’s version of events, I would not see his case as strongly
arguable. That conclusion, together with Mr Johnson’s lack of
seriousness in pursuing his claim leads me to query whether it
is in the public interest for this matter to proceed any further.
Given the fruitless history of the matter, and that Mr Johnson
has even mistaken the day upon which the Commission was
to deal with his claim, I think the latitude given by the Com-
mission to applicants who fail to attend conferences has been
satisfied on this occasion. Further, the interests of the other
party to this application need to be taken into account. The

respondent has an interest in having this matter dealt with
promptly so it can go about its business without having this
application pending against it. Through no fault of its own, it
has been in the position of not being able to present its defence
to this matter since the claim was called on for hearing. Its
application to have the matter struck out for those reasons has
some strength. In all of the circumstances, I do not believe it is
necessary or desirable in the public interest for the State to
expend more resources on dealing with this matter and ac-
cordingly an order will issue discontinuing the application
under section 27(1) of the Industrial Relations Act, 1979.

Order accordingly.
Appearances:No appearance on behalf of the applicant.
Mr R. Bath on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Russell Gregory Johnson

and
David’s Garden Centre.

No. 187 of 1998.
21 October 1998.

Order.
HAVING heard that there being no appearance on behalf of
the applicant and Mr R. Bath on behalf of the respondent, pur-
suant to the powers conferred on it under section 27(1) of the
Industrial Relations Act, 1979, hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fouad Antoun Khoury

and

Rosemist Holdings Pty Ltd.

No. 405 of 1998.

COMMISSIONER S J KENNER.

7 October 1998.
Reasons for Decision.

THE COMMISSIONER: This is an application pursuant to s
29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by
Fouad Antoun Khoury (“the applicant”) against Rosemist
Holdings Pty Ltd (“the respondent’) by which the applicant
alleges that he was harshly, oppressively or unfairly dismissed
from his employment by the respondent. The applicant seeks
orders from the Commission that he be reinstated, alternatively
that if reinstatement is impracticable, that he be paid compen-
sation for unfair dismissal.

Background
The respondent is a company that was established in July

1995 and engaged in the food industry. The applicant and Mr
Jabbour founded the business and were co-directors and ma-
jority shareholders in the business. From about July 1997 the
applicant appears to have been regarded as an employee of the
respondent and drew a wage. The applicant and Mr Jabbour
were both responsible for the conduct of the business with the
applicant primarily being engaged in roasting, packaging, mix-
ing and preparing the respondents products and delivering
orders to the respondent’s customers.

The applicant and the respondent had an ongoing and sound
working relationship until in or about January 1998. By appli-
cation to the Supreme Court of Western Australia, the applicant
obtained an ex-parte interim injunction for the appointment of
a receiver to the affairs of the respondent (“the Order”). A
term of the Order was that Mr Jabbour, as the first respondent
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to that action, was required to provide all books of account,
records and other financial statements of the respondent then
in his possession and control to Grant Thornton, chartered
accountants. Moreover, the Order precluded Mr Jabbour from
destroying or in any other way, disposing of any documents of
the respondent and operating the bank accounts of the respond-
ent unless in conjunction with the applicant.

Subsequently, by deed executed 11 February 1998 (“the
Deed”) the applicant and the respondent, including Mr Jabbour,
settled the Supreme Court action on terms set out in the Deed.
Clause 5 of the Deed required the procuration at a meeting of
the directors of the respondent, of the resignation of the appli-
cant as a director of the respondent, and its acceptance with
effect from the settlement date.

Furthermore, by the terms of cl 10 of the Deed, the settle-
ment of the Supreme Court action was to be in full and final
settlement of all matters arising out of that action and of all
demands, debts, liabilities or claims whatsoever or howsoever
in any way arising out of or connected with or incidental to
the commercial relationship between the parties to that action.
The material terms of the Deed and its relationship to the cir-
cumstances of these proceedings, is a matter to which I return
further below. There is further litigation on foot between the
parties arising out of the circumstances contained in the Deed,
however those matters are not relevant for the purposes of the
disposition of this application. The court documents in rela-
tion to the Supreme Court action, the Order and related matters,
were tendered as exhibit A1 in these proceedings.

On 23 February 1998, by letter from the respondent to the
applicant of the same date, the applicant’s employment was
summarily terminated. The dismissal was on the grounds that
the applicant had stolen money from the respondent and had
retained books of the business, contrary to the terms of the
Deed. The circumstances surrounding the summary dismissal
of the applicant are wholly in contest. The applicant denies
that he stole any monies from the respondent and that he has
retained any books belonging to the respondent as alleged or
at all. Given that the dismissal was summary, the respondent
bears the evidential burden in establishing the grounds for the
dismissal: Newmont Australia v AWU (1988) 68 WAIG 677 at
679.

Additionally, the respondent says that the applicant’s resig-
nation as a director of the respondent, that being a term of the
Deed, also constituted the applicant’s resignation as an em-
ployee. The respondent says that thereafter, the applicant was
engaged on a casual basis by the respondent and denies that
the Commission has jurisdiction to inquire into and deal with
the matter.

The Facts
Three witnesses gave evidence on behalf of the applicant in

this matter, they being the applicant himself, Mr Mohamed
Ghobj and Mr Kheldoun Abddullah. On behalf of the respond-
ent, evidence was adduced from Mr Jabbour.

The applicant testified that he and Mr Jabbour first started
the business in July 1995. Both he and Mr Jabbour held fifty
percent and forty percent of the shareholding respectively, with
the remaining ten percent held by Mr Jabbour’s brother-in-
law. He said that from in or about July 1997, he was on the
books of the respondent as an employee and commenced draw-
ing a wage of $400.00 per week. Mr Jabbour also drew a wage
in the same amount. It is not in dispute that this wage increased
to $600.00 per week from in or about January 1998.

The applicant gave evidence about his duties with the re-
spondent. He said that he was engaged in general work in
connection with the operations of the business which included
roasting, packaging, mixing and preparing all of the products
for delivery to customers. He took telephone calls from cus-
tomers for orders. He was also involved in the delivery of the
respondent’s products to its various customers in the metro-
politan area.

The applicant further testified that as a result of concerns he
was developing regarding Mr Jabbour’s involvement in the
business of the respondent, he instructed his solicitors to take
action in the Supreme Court of Western Australia to have an
accountant appointed as receiver of the respondent. That ac-
tion resulted in the Order to which I have already referred in
these reasons. On or about 27 January 1998, the applicant said

that his solicitor, the accountant appointed by the Supreme
Court and a security guard, attended the premises of the re-
spondent and removed books and papers relating to the
respondent’s business. The applicant said that they took all
books except one, which he said, was retained by Mr Jabbour.
Following the books being taken from the business premises
of the respondent, the applicant testified that the parties held
negotiations regarding his claim, and the claim was settled
between the parties as reflected in the terms of the Deed. As I
have already mentioned, and it is not in dispute, that the settle-
ment was effected on 11 February 1998.

The applicant said that from the time he instituted the Su-
preme Court action to the date of the settlement, he continued
to work in the respondent’s business as normal. He said that
whilst there was some tension between him and Mr Jabbour,
there was no indication during this time that his status as an
employee of the respondent was in issue. In cross-examina-
tion, the applicant denied that he was employed casually on
and from 11 February 1998 and furthermore, denied having
ever seen a letter dated 13 February 1998 from Mr Jabbour,
allegedly confirming that he was employed as a casual em-
ployee from that time. That letter is exhibit R2 in these
proceedings.

By the terms of the Deed, the applicant testified that he trans-
ferred his shareholding in the respondent to Mr Jabbour and
received part payment of monies payable to him. He also said
that in accordance with the Deed, he resigned as a director of
the respondent and ceased his action in the Supreme Court.

The applicant gave evidence about the work that he was doing
in the week commencing 16 February 1998, which followed
the settlement of the Supreme Court action. He said that dur-
ing this time, he was involved in deliveries of products to
customers. He testified that during this time, the respondent’s
van broke down and the respondent had to borrow another van
from the Perth Lebanese Bakery. On occasions, Mr Ghobj as-
sisted him in the deliveries. The applicant said that Mr
Abddullah drove the Perth Lebanese Bakery van whilst he did
deliveries. The applicant described the usual method of deliv-
ery and receiving payment from customers. He said that the
method of payment from customers varied between signing
on account, payment by cheque or payment by cash. Larger
customers had their own invoice book that would be used for
that particular customer. For general customers, invoices would
be kept in the same invoice book. He said that when he got
back to the respondent’s premises after delivering to custom-
ers, it was the usual practice that he would hand over the invoice
books and the money to Mr Jabbour. He said that Mr Jabbour
was the one who handled the accounting and bookkeeping side
of the business and that he was more involved in the physical
work.

The applicant testified that because he was concerned about
the affairs of the business at this time, he made sure that he
had a witness with him, in most cases Mr Abddullah and some-
times Mr Ghobj, when he returned to the respondent’s premises
to hand over the invoice book and money to Mr Jabbour. He
said that when he did this, Mr Jabbour would sometimes put
the money in a drawer in the table at which he worked, or
otherwise put it in his pocket. He also said that given his con-
cerns, he asked Mr Jabbour to cross off the invoice book to
show that the monies had been collected against each invoice.
It was the applicant’s evidence that despite this request Mr
Jabbour did not do this and always said that he was “to busy”
or “would do it later” (transcript at p.14-15).

On 23 February 1998, the applicant said that he started work
at about 8.00 to 8.30am in the morning. After about three hours,
he said that Mr Jabbour called him into his office. Waiting for
them in his office, were two others, one of whom the applicant
recognised as the respondent’s security guard. He said that the
security guard started talking and handed him the letter dated
23 February 1998 (exhibit A2). This letter alleged that he had
failed to return documents relating to the company in accord-
ance with the terms of the Deed and furthermore, that the
applicant had misappropriated monies from the respondent.
Those monies are particularised in the letter in various amounts,
between 30 January 1998 and 10 February 1998 totalling
$1213.13. The respondent alleged that these monies were, save
for two amounts in respect of petrol for the applicant’s vehi-
cle, monies from customers.
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The applicant said that he did not understand what the secu-
rity guard was saying in the meeting. When the security guard
had finished speaking, he asked whether the applicant had
anything to say. The applicant testified that his response was
“Just give me the paper. I’m going out.” (transcript p.10). The
applicant further said that he knew that something “wrong”
was about to happen regarding his employment with the re-
spondent. He estimated that the meeting took about 10 minutes.

In his evidence, the applicant strenuously denied that he had
ever retained monies owing to the respondent and did not have
in his possession, any books belonging to the respondent and
had no idea where they were. Apparently, those documents
being the “Perth Lebanese Bakery invoice book” and another
invoice book called “miscellaneous sales”. The applicant said
that on all occasions he returned the customer’s monies to Mr
Jabbour in full. The applicant further testified that at no stage
prior to the meeting had Mr Jabbour or anyone else raised any
of these matters with him.

The applicant gave evidence as to what he had been doing
after his dismissal. He said that between 23 February 1998
and 3 August 1998, he received no income at all except unem-
ployment benefits. He was looking for work but had been
unsuccessful. He was registered in the job search program.
On 3 August 1988, he commenced part time employment with
Mr Ghobj in a business known as Franco Foods. He said that
this work involves store work, preparing orders, delivering to
customers and related duties. He received his first pay of
$180.00 gross ($131.05 net) and expected to be paid during
the week of the proceedings the same amount for his previous
two weeks work. In cross examination, he denied having any
other paid employment to that date, but however did say that
he provided some assistance to Mr Ghobj in setting up the
business of Franco Foods prior to receiving income on 3 Au-
gust 1998.

Mr Ghobj testified that he had been a close friend of Mr
Jabbour for about 16 years until early this year. He was also a
friend of the applicant and had been since the applicant ar-
rived in Australia about eight years ago. He gave evidence in
relation to a meeting between himself and Mr Jabbour that
occurred shortly after the applicant’s dismissal. This meeting
took place at the Perth Lebanese Bakery. He said that he told
Mr Jabbour to get out of the bakery because it was not right
that Mr Jabbour had dismissed the applicant. In cross-exami-
nation, Mr Ghobj said that the reason Mr Jabbour had given
for dismissing the applicant, was that the applicant had taken
him to the Supreme Court. Mr Ghobj testified that he told Mr
Jabbour that what he had done in dismissing the applicant was
wrong. It is fair to say, from the Commission’s observations
during the course of this evidence, that from that time the friend-
ship between Mr Ghobj and Mr Jabbour became strained to
say the least.

Mr Ghobj also testified that prior to the applicant’s dismissal,
he had accompanied the applicant on a few occasions when
doing his deliveries to customers. He said that when they got
back to the respondent’s premises, the applicant would hand
over the money and invoices to Mr Jabbour at the table where
Mr Jabbour was sitting. Mr Ghobj gave further evidence about
the business that he established known as Franco Foods. The
applicant had assisted in setting up the business and had re-
cently become a paid employee of the business.

Mr Ghobj’s evidence in relation to the meeting with Mr
Jabbour at the Perth Lebanese Bakery was unshaken in cross-
examination.

Mr Abddullah gave evidence to the effect that earlier this
year he assisted the applicant in doing some deliveries to the
respondent’s customers, as the respondent’s delivery van had
broken down. He said that he ended up helping out for about
two weeks. His evidence was that the applicant was with him
at all times when he was helping do the deliveries. He gave
evidence that he was with the applicant when he collected
money from the respondent’s customers. On their return to the
warehouse of the respondent, Mr Abddullah said that the ap-
plicant had asked him to stand next to him when he handed
over the money to Mr Jabbour, because he and Mr Jabbour
were having business troubles at that time. He testified that he
saw the applicant give Mr Jabbour the money from the cus-
tomers, but said that Mr Jabbour did not cross off the invoices
at the time the money was handed over. He said that Mr Jabbour

either put the money in the drawer or his pocket. Mr Abddullah
testified that Mr Jabbour did not cross off the invoices be-
cause he said he was busy. According to Mr Abddullah, this
took place over a two-week period between January and Feb-
ruary of this year.

In cross-examination Mr Abddullah said that he was not with
the applicant every day but rather three or four days a week
over the two-week period. He said however, that every time
he was with the applicant the money was handed over to Mr
Jabbour.

Mr Jabbour was the only witness who testified on behalf of
the respondent. He gave evidence as to the initial establish-
ment of the respondent’s business and the role played by
himself and the applicant. He gave evidence generally about
the Supreme Court action commenced by the applicant and
confirmed that the matter was settled by the terms of the Deed.
He said that the applicant was both an employee and a director
of the company and resigned from both of the positions as at
the date of settlement of the Supreme Court action. Mr Jabbour
gave evidence in relation to the delivery of products to cus-
tomers and the use of invoice books. His evidence generally
confirmed the evidence given by the applicant in this regard.

Mr Jabbour said that the applicant’s employment came to an
end when the Supreme Court action settled and the applicant
resigned as a director of the respondent. His evidence was that
the resignation of the applicant as a director, pursuant to cl 5
of the Deed, constituted the applicant’s resignation as an em-
ployee. He said that there were discussions given rise to the
signing of the Deed. He testified that the applicant agreed to
resign in his position and not work for the respondent after the
execution of the Deed. In relation to the circumstances after
the execution of the Deed, Mr Jabbour said that it was the
applicant who raised with him the prospect of staying on work-
ing with the respondent. Mr Jabbour said that because he
needed someone to work in the business he could employ the
applicant on a casual basis however, there was no guarantee
that he could pay the applicant his full wages. He said that he
agreed with the applicant to engage him on a casual basis at
the rate of $12.50 per hour.

Mr Jabbour testified that he prepared a letter to confirm this
arrangement on the advice of his solicitor. That letter, which is
exhibit R2, purports to set out the basis of the employment on
this basis. I pause to observe that neither Mr Jabbour, nor the
applicant, was able to produce the signed original or indeed, a
copy of this letter. Exhibit R2, was according to Mr Jabbour,
generated from his computer for the purposes of these pro-
ceedings.

Mr Jabbour gave evidence in relation to the money and com-
pany documents that he said that the applicant had
misappropriated. His evidence was that despite asking for it,
the applicant refused to give him the money as requested and
also refused to hand over documents belonging to the respond-
ent. Somewhat surprisingly, Mr Jabbour testified that at no
time did the accountants appointed by the Supreme Court make
any request to him for production of these documents.

Mr Jabbour said that in view of the applicant’s refusal to
give him the money and to hand over the documents, he de-
cided on the Friday before the dismissal, that being 20 February
1998, that he was going to dismiss the applicant as he could
not work with him or trust him any longer. He did not give any
indication to the applicant of his intention to dismiss him be-
cause he said that he was afraid to, because the applicant had
previously assaulted him. I pause to observe that there was no
evidence adduced on behalf of the applicant in relation to this
issue, nor was the applicant cross-examined by Mr Jabbour on
this point. There was no independent evidence to corroborate
it either.

Mr Jabbour then said that in consultation with his solicitor,
he prepared a letter of dismissal that is exhibit A2 and to which
reference has been made earlier in these reasons.

Mr Jabbour also gave evidence in relation to the respond-
ent’s wages books. Tendered in evidence as exhibit R3, was a
single double-sided page of paper, which bears the name of
the applicant and describes payment of wages in the period
for July 1997 to 23 February 1998. The document, in the last
two entries, they being 20 and 23 February 1998, refers to a
description of the applicant as a “casual”  employee. In the
case of the entry for 20 February 1998, the entry refers to 48
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hours paid at $12.50 per hour, amounting to $600.00 gross or
$459.20 net. It is of note that this amount is precisely the same
amount that the applicant was paid from 2 January 1998 as a
full time employee, when his weekly salary increased from
$400.00 per week to $600.00 per week. Mr Jabbour’s evi-
dence was that the terms of exhibit R3, confirmed his version
of the events, that the applicant was engaged casually after the
execution of the Deed. A further document was tendered as
exhibit R1, which purported to be the applicant’s working hours
in his final week of employment, totalling 48 hours. In rela-
tion to this, Mr Jabbour testified that these were the same hours
that the applicant normally worked prior to his dismissal.

Mr Jabbour gave evidence in relation to the events that oc-
curred on 23 February 1998. He said that a meeting took place
between himself, the applicant and a Mr Boag, the respond-
ent’s security adviser. He said that Mr Boag told the applicant
of the contents of the letter and told the applicant that he should
give the money back to Mr Jabbour. He said that the applicant
read the letter but did not say much during the interview. On
Mr Jabbour’s evidence, this meeting took approximately 30
minutes. At the end of the meeting the applicant was escorted
from the respondent’s premises. Mr Boag was not called to
give evidence on behalf of the respondent.

In cross-examination, Mr Jabbour conceded that his solici-
tor under Mr Jabbour’s instructions prepared the respondent’s
notice of answer and counterproposal. There was no reference
in the respondent’s answer, to the applicant’s resignation as an
employee at the same time as his resignation as a director pur-
suant to the terms of the Deed. Furthermore, Mr Jabbour was
unable to indicate where in the Deed or otherwise, was there
any evidence that the applicant had resigned as an employee
in addition to resigning his office as a director of the respond-
ent.

In his evidence, Mr Jabbour conceded that the commencing
of the Supreme Court action by the applicant caused him to be
upset. He denied however, that he was angry. He accused Mr
Ghobj of lying in relation to the discussion between both of
them at the Perth Lebanese Bakery, following the applicant’s
dismissal. However, he had no reason to say that Mr Abddullah
was not telling the truth in relation to witnessing invoices and
monies being handed over from the applicant to Mr Jabbour
after deliveries to the respondent’s customers.

Furthermore, Mr Jabbour testified that in the week prior to
the applicant’s dismissal, the applicant told him he had the
money but refused to give it to Mr Jabbour. However, he tes-
tified that in the termination interview on 23 February 1998,
the applicant denied having taken any money. Mr Jabbour de-
nied in cross-examination, that the monies he said that the
applicant had refused to give to him, was money that had been
given to him but in respect of which he had forgotten to cross
off the invoices.

The evidence between the witnesses called on behalf of the
applicant and Mr Jabbour on behalf of the respondent, materi-
ally conflicts on the critical issues in this matter. Those issues
being whether the applicant withheld monies and documents
belonging to the respondent and whether, following the ex-
ecution of the Deed, the applicant’s employment arrangements
with the respondent changed.

Resolving that conflict necessarily involves my assessment
of the credibility of the evidence adduced by each party to
these proceedings. That ultimately is a matter of my impres-
sions and judgement from having observed the witnesses give
their evidence and from the existence or otherwise, of any
corroborating evidence.

Where the evidence of the applicant and the respondent’s
witnesses conflict, without hesitation I prefer the evidence of
the applicant’s witnesses. I found the applicant, and Messrs
Ghobj and Abddullah, to be forthright witnesses and I have no
reason to doubt their evidence. Whilst Mr Ghobj freely admit-
ted in evidence that he had been a friend of the applicant, he
had also been, at least up until January 1998, a close friend of
Mr Jabbour. I have no reason to conclude that either of these
friendships coloured Mr Ghobj’s evidence in any way. Simi-
larly, I found Mr Abddullah’s evidence credible and indeed,
Mr Jabbour testified that he had no reason to suggest that Mr
Abddullah would not be telling the truth.

On the other hand, I found aspects of Mr Jabbour’s evidence
quite unsatisfactory. Mr Jabbour was not able to adduce any

independent evidence of the allegations against the applicant.
Moreover, in relation to the allegation that the applicant had
failed to return documents belonging to the respondent, it strains
credibility to suggest that the applicant, who was the one who
initiated the Supreme Court action leading to the Order, would
in the face of that Order, retain the very documents referred to
in it. Additionally, the terms of the Order make it plain that all
the books of account, records and other financial statements
of the respondent, were to be placed in the possession of the
accountants. On and from the issuance of the Order, Mr Jabbour
had no rightful claim to receive any of the documents the sub-
ject of the terms of the Order.

At times Mr Jabbour was sometimes evasive in his answers
to questions. His evidence in relation to the applicant’s re-
sponses for return of the monies was also inconsistent. I also
found Mr Jabbour’s evidence in relation to the alleged change
to the employment status of the applicant as wholly uncon-
vincing. The terms of settlement were effected by the Deed on
11 February 1998. On the one hand, Mr Jabbour testified that
it was, according to his version of the events, a term of the
arrangement that the applicant would have nothing further to
do with the respondent following his resignation as a director.
Also, about this time, according to his evidence, Mr Jabbour
was demanding from the applicant the return of property and
monies allegedly misappropriated by him from the respond-
ent. He also said he no longer trusted the applicant. All of this
notwithstanding, Mr Jabbour said he decided to offer the ap-
plicant ongoing employment, albeit on a casual basis. Given
Mr Jabbour’s evidence of the events up to that time, any offer
by him of a renewal of the working relationship in the form of
casual employment or otherwise, appears odd to say the least.

Furthermore, it appears to be quite a coincidence that the
applicant’s weekly salary for the week ending 20 February
1998, although described as casual and at an hourly rate in
exhibit R3, is exactly the same rate as the applicant’s previous
weekly salary as a full time employee. Moreover, it strains
credibility in my view, for there to be no original or even a
copy in existence, of exhibit R2, which is a letter dated 13
February 1998 that Mr Jabbour alleges he prepared, signed
and gave to the applicant on or about that date.

Accordingly on the evidence, I am satisfied and I find that
the respondent has not established on balance, that it had a
rational and proper basis, after due inquiry, upon which to base
its belief that the applicant had committed acts of misconduct:
Sangwin v Imogen Pty Ltd (1996) 40 AILR 3-388; Hooper v
Bi-Lo Pty Ltd (1992) 53 IR 224. On the evidence adduced
before me in these proceedings, I find that the respondent has
not discharged its evidential burden in this regard: Newmont
(supra).

Moreover, I accept Mr Ghobj’s evidence that the real reason
underlying the applicant’s dismissal, was the commencement
by him of the Supreme Court action against the respondent. I
infer from the evidence, that not only was Mr Jabbour upset as
he said, but was more than likely angry with him for having
done what he did.

Furthermore, on the evidence I am satisfied and find that
contrary to Mr Jabbour’s assertions, that there was no change
to the employment relationship to that of casual employment
following the execution of the Deed by the parties on or about
11 February 1998. The consequences of the resignation of the
applicant as a director of the respondent, pursuant to cl 5 of
the Deed, is another matter, to which I refer below. I am also
satisfied on the evidence that at no time prior to the appli-
cant’s dismissal, was the applicant forewarned as to the
possibility that the respondent might terminate his employ-
ment. I am further satisfied on the evidence and I find that the
applicant had no forewarning of matters that were to be raised
at the meeting with him on 23 February 1998. Further that
during the course of that meeting, he was offered no real op-
portunity of putting his case in reply to the respondent. There
is also no evidence that the respondent considered alternatives
to the summary dismissal of the applicant, and put those to the
applicant, prior to effecting the dismissal.

Did Resignation as a Director Constitute Resignation as
an Employee

It is trite to observe that the respondent as a corporation,
maintains a separate legal personality from its members: Foss
v Harbottle (1843) 67 ER 189. Moreover, directors of a
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corporation hold statutory office pursuant to the provisions of
the Corporations Law (“the Law’). As such, they have statu-
tory duties and obligations in respect of the conduct and affairs
of the corporation (see ch 3 pt 3.2 of the Law).

The appointment and removal of a director of a corporation,
is governed by the terms of the Law (see ch 3 pt 3.2 also). As
such, the holder of an office in a corporation as a director holds
that office not by reason of any contract with the corporation,
but by reason of the statutory appointment pursuant to the Law.
He or she is not, without more, an employee of the corpora-
tion: McMillan v Guest (1942) AC 561. It is also trite to observe
that a director of a corporation may also be at the same time,
an employee of the corporation. Examples of employee direc-
tors are common, particularly in small businesses such as the
respondent.

The relevant provisions of the Deed in relation to this issue
are set out in cl 5 that relevantly provides as follows—

“5. The parties shall, on the Settlement Date, convene
a meeting of the directors of the Company and shall pro-
cure at that meeting the acceptance of the resignation of
Khoury as the director of the Company with effect from
the Settlement Date” (my emphasis)

It is immediately apparent that the terms of cl 5 of the Deed
are silent as to any employment contract between the appli-
cant and the respondent. On the evidence as I have found, at
least on and from July 1997, the applicant was drawing a regular
weekly salary from the respondent. It was recorded as such in
exhibit R3. Additionally, both the applicant and Mr Jabbour
regarded the applicant as an employee from about this time.
Whilst there is no direct evidence before me as to the express
terms of the contract of employment between the applicant
and respondent, save for his weekly salary, in all the circum-
stances, I am prepared to infer the existence of a contract of
employment between the applicant and the respondent from
in or about this time: Parsons v Albert J Parsons and Sons Ltd
(1979) IRLR 117; Eaton v Robert Eaton Ltd (1988) IRLR 83.

Given the existence of a contractual relationship of employ-
ment between the applicant and the respondent, independent
of the statutory office held by the applicant as a director of the
respondent, in my view, it would be incorrect to conclude that
the applicant’s resignation from his office as a director of the
respondent pursuant to cl 5 of the Deed, carried with it, in the
absence of any other clear evidence, his simultaneous resigna-
tion as an employee of the respondent. Accordingly, in my
view, the applicant remained employed by the respondent af-
ter 11 February 1998 in the same position as he was prior to
that date.

The provisions of the Deed when read as a whole fortify my
conclusions in relation to this issue. In particular, cl 10 of the
Deed sets out the settlement and release provisions that I have
already referred to. Of note, is the particular reference in that
clause to the “commercial relationship” between the parties
to the Deed. In my opinion, when read in its context, the Deed
and the settlement that it gives effect to, encompass the com-
mercial relations between the applicant, Mr Jabbour and the
respondent. It makes no reference to and has no effect on any
ongoing employment relationship between them. In particu-
lar, the Deed is primarily concerned with the transfer of shares
and payment of monies between the applicant and Mr Jabbour.

Was the Applicant Employed as a Casual Employee
I have found on the evidence that the applicant continued in

his employment notwithstanding the execution of the Deed. I
am far from persuaded, on all of the evidence before me, that
the applicant was anything other than a full time permanent
employee of the respondent up to and including the time he
was summarily dismissed by the respondent. Accordingly, I
reject the respondent’s defence to the claim, that the respond-
ent from on or about 16 February 1998, employed the applicant
as a casual employee.

Was the Dismissal Harsh, Oppressive or Unfair
Given that the applicant’s dismissal was summary in nature,

as I have observed already, the evidential burden of proof is
on the respondent to establish the basis for the dismissal:
Newmont (supra). As a matter of general principle, the well
established test as to whether a dismissal is harsh, oppressive,
or unfair, is whether the right of the employer to dismiss an
employee has been exercised so harshly or oppressively such

as to constitute an abuse of that right: Miles v The Federated
Miscellaneous Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch (1985) 65 WAIG 385.
Additionally, in assessing a claim such as the present matter, it
is not the province of the Commission to assume the role of
the manager, but to consider the dismissal objectively and in
accordance with the obligations imposed on the Commission
pursuant to ss 26(1)(a) and 26(1)(c) of the Act: Northwest
County Council v Dunn (1971) 126 CLR 247 at 262. In objec-
tively assessing the circumstances of the case, the practical
realities of the workplace need to be considered and a com-
mon sense approach to the application of the statutory
provisions should be adopted: Gibson v Bosmac (1995) 60
IR 1.

The respondent has failed to discharge the evidential burden
upon it. Moreover, as I have found, the respondent’s real rea-
son for the applicant’s dismissal was unrelated to the applicant’s
performance or conduct as an employee or to the operational
requirements of the respondent. Further, the applicant was not
afforded any procedural fairness, which can be a most impor-
tant factor: Shire of Esperance v Mouritz (1991) 71 WAIG
891.

In all the circumstances of this case, I am satisfied on the
evidence that the dismissal of the applicant was harsh, oppres-
sive and unfair. I turn now to consider the question of remedy.

Remedy
Reinstatement

The statutory scheme in s 23A of the Act, when read in the
context of the Act as a whole, makes it patently clear that the
intention of the legislature in enacting s 23A was to provide
reinstatement or re-employment as the primary relief in the
event of a finding by the Commission that an employee has
been dismissed harshly, oppressively, or unfairly. The ques-
tion of compensation for loss or injury caused by an unfair
dismissal, pursuant to s 23A(1)(ba), only arises in the event
that the preconditions specified in s 23A(1a) are satisfied. Those
being that reinstatement is impracticable or that the employer
has agreed to pay compensation.

“Impracticable”  in the context of s 23A of the Act, does not
mean “impossible”, and requires a consideration by the Com-
mission of all the circumstances of the particular matter and
an evaluation of the practicability of a reinstatement order in a
way consistent with the dictates of common sense: Nicholson
v Heaven and Earth Gallery Pty Ltd (1994) 126 ALR 233;
Liddell v Lembke (1995) 127 ALR 342; Gilmore v Cecil Bros,
FDR Pty Ltd (1996) 76 WAIG 4434.

From my assessment of the evidence in this case, and from
my observations of the witnesses giving their testimony, it is
apparent that there is antagonism between the applicant and
Mr Jabbour. The existence of ongoing litigation between the
parties in other jurisdictions, is further evidence of the overall
strain in the relationship between the applicant and the respond-
ent. Moreover, Mr Jabbour’s evidence was quite pointed when
he testified that he could not work with the applicant again
given the circumstances to date. In my opinion, the relation-
ship between the applicant and the respondent is so strained
that I am compelled to the conclusion that it should not be
restored by way of an order of reinstatement. To restore that
relationship would in my opinion, seriously effect harmony
within the respondent’s operations, and would be more than
merely inconvenient or difficult.

In view of my finding as to the impracticability of an order
for reinstatement of the applicant, I now turn to consider the
issue of compensation.

Compensation
Pursuant to s 23A(1)(ba), the Commission may order an

employer to pay compensation to a claimant for loss or injury
caused by a dismissal. That power is subject to the cap pre-
scribed by s 23A(4), to the extent that compensation not exceed
six months’ remuneration of the claimant. The discretion re-
siding in the Commission to make an award of compensation
for loss or injury in a case of unfair dismissal is a very wide
discretion: Cecil Bros FDR Pty Ltd v Jacob Gilmore (1998)
78 WAIG 1099 per Anderson J at 1102 (Kennedy and Franklyn
JJ agreeing). The assessment of compensation for loss and
injury was considered by the Full Bench of the Commission
in James A Capewell v Cadbury Schweppes Australia Ltd
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(1998) 78 WAIG 299. I apply the principles in Capewell for
the purposes of these proceedings. [See also Gilmore v Cecil
Bros FDR Pty Ltd (1996) 76 WAIG 4434; Katina Pty Ltd t/as
Kato Concrete Co v Western Australian Builders’, Labourers,
Painters and Plasterers Union of Workers (1997) 77 WAIG
2863; Smith v CDM Australia Pty Ltd (1997) 78 WAIG 307;
Manning v Huntingdale Veterinary Clinic (1998) 78 WAIG
1107; Simons v Ismail Holdings Pty Ltd t/as Envelope Spe-
cialists (1998) 78 WAIG 2332].

It is important to observe that the legislative cap on com-
pensation in s 23(4) of the Act, is not representative of a scale
of possible compensation in terms of the seriousness or grav-
ity of the conduct of the employer in unfairly dismissing an
employee. Nor does it import notions of punitive compensa-
tion. It is a statutory limit that must not be exceeded, unrelated
to the circumstances of the particular case.

The applicant claims under the head of compensation for
loss. The applicant has been endeavouring to find employ-
ment since his dismissal on 23 February 1998, but was
unsuccessful until 3 August 1998, when he obtained part-time
work. He has attempted to mitigate his loss, which he is obliged
to do. He had been involved in the respondent’s business for
two and a half years. He was one of its founders. The estab-
lished compensable pecuniary loss that the applicant has
suffered by reason of his unfair dismissal, is the loss of salary
for 23 weeks at the rate of $600.00 per week.

There is no claim and indeed no evidence, as to non-pecuni-
ary loss or any claim for compensation for injury. As I have
noted, the applicant’s loss of salary is the sum of $13,800,
which represents the applicant’s weekly salary of $600.00 per
week over the period of 23 weeks from the time of his dis-
missal to the time he obtained alternative employment. The
applicant has also suffered pecuniary loss in the difference in
salary paid to him from 3 August 1998 in his new employment
and the salary he would have earned up to the date of the hear-
ing of this matter, but for the unfair dismissal by the respondent.

Having regard to all the circumstances of this case, in the
exercise of my discretion and pursuant to s 26 of the Act, I
consider that appropriate compensation for the harsh, oppres-
sive and unfair dismissal of the applicant to be the sum of
$13,800.

Minutes of proposed order will now issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fouad Antoun Khoury

and

Rosemist Holdings Pty Ltd.

No. 405 of 1998.

COMMISSIONER S J KENNER.

7 October 1998.

Order.
HAVING heard Mr D H Schapper of counsel on behalf of the
applicant and Mr N M Jabbour on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant was harshly, oppres-
sively and unfairly dismissed from his employment
by the respondent on or about 23 February 1998;

(2) DECLARES that reinstatement of the applicant is
impracticable;

(3) ORDERS the respondent to pay to the applicant
within 21 days of the date of this order the sum of
$13,800.00 less any amount payable to the Commis-
sioner of Taxation pursuant to the Income Tax
Assessment Act 1936 and actually paid.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Basil Mervyn King

and

Email Limited.
No. 424 of 1998.

COMMISSIONER A.R. BEECH.
15 September 1998.

Reasons for Decision.
(Given extemporaneously at the conclusion of the hearing)

Mr King retired from Email Limited on 28th November 1997
after 26 years’ service. His employment had commenced on
14th June 1971 with Simpson Limited. On 1st July 1987 Simpson
Limited was taken over by Email Limited. Email Limited rec-
ognised the service of employees who had previously been
employed by Simpson Limited.

On 1st July 1987 Email Limited decided that employees who
retired from that date forward would be paid for untaken sick
leave entitlements at the rate of 8 days per annum. Thus, upon
his retirement, Mr King was paid his untaken sick leave enti-
tlement at the rate of 8 days per annum from 1st July 1987 until
28th November 1997.

The sole issue to be determined by the Commission is Mr
King’s claim that Email’s policy is discriminatory in that he
believes that an employee employed by Email Limited prior
to 1st July 1987 would, upon retirement, be paid for untaken
sick leave from the commencement of that employee’s em-
ployment with Email Limited. He therefore seeks the
determination of the Commission that he ought to have been
paid his sick leave entitlement from the date he commenced
with Simpson Limited, that is, 14th June 1971.

However, the difficulty which Mr King faces is that the
Commission may only order that he be paid a benefit to which
he is entitled under his contract of employment and which has
not been paid to him. The Commission cannot rewrite his en-
titlements to make them more favourable to him. If it was his
entitlement to have been paid for untaken sick leave from the
date he commenced with Simpson Limited, then the Commis-
sion would be in a position to consider his claim. If, however,
he was not entitled to be paid for untaken sick leave from 14th

June 1971 then the Commission cannot order that he be paid
from that date.

Mr King does not argue that it was an entitlement under his
contract of employment with Simpson Limited that he would
be paid for untaken sick leave at the rate of 8 days per annum
from the date of his employment. Therefore, the only entitle-
ment that Mr King had to be paid for any untaken sick leave at
all upon his retirement is by virtue of Email Limited’s policy.
I am satisfied from my questioning of Mr King, and from the
submissions of Mr Bath who appeared on behalf of Email Lim-
ited, that Email Limited’s policy was that former employees
of Simpson Limited would be paid their accrued sick leave
entitlement as from 1st July 1987. I find that that was Mr King’s
entitlement. He might think it unfairly discriminates against
him when he is compared with an employee who worked for
Email Limited prior to 1st July 1987 and whose entitlement to
be paid for untaken sick leave would date from the date that
employee commenced employment. But that is not the point.
The point is that it was Mr King’s entitlement upon retirement
to be paid for his untaken sick leave calculated from 1st July
1987 at the rate of 8 days per annum. It is clear that Mr King
has been paid that entitlement. He agrees that he has. On that
basis there is simply no entitlement under Mr King’s contract
of service between him and Email Limited which has not been
paid to him in accordance with its terms. On that understand-
ing, his application must be dismissed.

Order accordingly.
Appearances:Mr B.M. King on his own behalf as the appli-

cant.
Mr R. Bath on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Basil Mervyn King

and

Email Limited.
No. 424 of 1998.

15 September 1998.
Order.

HAVING HEARD Mr B.M. King on his own behalf as the
applicant and Mr R. Bath on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Moira Ann Luff & Wilfred Luff

and

DG Fletcher Holdings Pty Ltd
T/as WA/SA Border Village.

No. 684 & 685 of 1998.

COMMISSIONER A.R. BEECH.

15 October 1998.

Reasons for Decision.

Jurisdiction
Moira Ann Luff and Wilfred Luff were employed between the
9th March 1998 and the 5th April 1998 by the respondent at the
WA/SA Border Village Roadhouse/Hotel Motel complex (the
Border Village). The Border Village is in the State of South
Australia. The applicants resigned from their employment but
claim in these applications that they were unfairly dismissed
by the respondent. Conciliation by the Commission has not
resulted in any agreement between the parties. The applica-
tions have now been re-allocated for the purposes of hearing
and determining the claims. The respondent, in a written sub-
mission, has now applied to the Commission for an Order that
the applications be struck out for want of jurisdiction. It is
quite clear that if the jurisdiction of the Commission is chal-
lenged, that challenge must be decided before the merits of
the application (Springdale Comfort v Building Trades Asso-
ciation (1987) 67 WAIG 325 and see too (1996) 76 WAIG 27
at 30). The Commission determined that the issue would be
decided by way of written submissions.

The respondent states that the contracts of employment were
negotiated in South Australia, that the applicants were both
employed in South Australia and performed their work in South
Australia. Furthermore, the terminations of their employment
(that is, their resignations) occurred in South Australia. The
respondent therefore argues that the Western Australian In-
dustrial Relations Commission does not have the jurisdiction
to enquire into and deal with these applications. To hold other-
wise could be seen as an attempt to give the Industrial Relations
Act (WA) (the Act) extra-territorial effect. The respondent ar-
gues that the appropriate SA award or industrial legislation
applies to the work performed and the applications ought prop-
erly to have been brought before the South Australian Industrial
Commission.

The applicants disagree. Through their agent, and also by
written submission, they point to the respondent’s registration
and registered office in WA. Whilst acknowledging that the
work was performed in SA, they allege the contracts of em-
ployment were negotiated and signed in WA. They normally
reside in WA. Their agent, on their behalf points, to the “off-
shore provisions” in s.3 of the Act and states that “it applies to

these applications”. The issue of jurisdiction is stated to be a
“recent invention” to frustrate the progress of the case.

These two applications were lodged in the Commission on
the 21st April 1998. It is noteworthy that the respondent lodged
Notices of Answer and Counter Proposal in each application
on the 28th April 1998. Those Answers do not challenge the
jurisdiction of the Commission. The Answers contest the mer-
its of the applications. Furthermore, the respondent participated
in a conciliation conference on or about the 7th July in an en-
deavour to resolve the matter. Although the respondent did
then advise the Commission that it would seek legal advice
regarding its position, the fact that the respondent has partici-
pated thus far in the proceedings leads to a conclusion that it
has submitted to the jurisdiction of the Commission. To the
extent that the Commission has a discretion in deciding the
issue of jurisdiction that conclusion means that the discretion
should be exercised against the respondent.

Although the applicants’ agent submitted that s.3 of the Act
“applies to these applications” it obviously does not. That sec-
tion, as s.3(3) makes quite clear, applies to those off-shore
areas west of the WA/SA and WA/NT borders which are part
of the Australian fishing zone or the continental shelf. Despite
the submission made by the applicant’s agent, the State of South
Australia is not off-shore. The challenge to the Commission’s
jurisdiction in these circumstances is to be decided according
to the principles of private international law. The Commis-
sion’s jurisdiction and whether it should be exercised will be
determined in the same way as that issue is determined by
civil courts. The fundamental basis for the Commission’s ju-
risdiction is the valid service of the Notice of Application upon
the respondent: Laurie v. Carroll and Others 98 CLR 310 at
323; Perrett v. Robinson [1985] 1 QvR 83; Evers v. Firth (1987)
10 NSWLR 22. The Commission’s jurisdiction is essentially
over the parties, not over disputes.

Where the respondent is within the State then service is ef-
fected in accordance with Regulation 89 of the Commission’s
Regulations. The respondent to this application is a company.
Its registered office is in Kojonup in Western Australia. The
Declarations of Service filed in the Commission show that
both applications were served on the respondent by registered
mail at its address in Kojonup. Indeed, it is not disputed by the
respondent that it has been properly served. I am satisfied there-
fore that service has been validly effected in accordance with
the Commission’s Regulations (and in this regard there is no
conflict between the requirements of the Regulations and the
statutory requirement of s.220 of the Corporations Law re-
garding service of process upon a registered company). To the
extent that the challenge to the Commission’s jurisdiction goes
to the Commission’s authority to deal with the dispute, that
part of the challenge has not been made out.

Nor is the remaining part of the challenge to the jurisdiction
of the Commission made out. The Commission is a creature
of a statute passed by the Parliament of Western Australia.
The Parliament has the authority to legislate for the peace,
order and good Government of the State of Western Australia.
The Commission’s jurisdiction is defined by reference to the
nature of the claim involved: s.23. The claim must give rise to
an industrial matter. If it does so, and these applications do,
then the Commission’s jurisdiction is not circumscribed by
the statute. There is nothing in the Act which expressly limits
the Commission’s jurisdiction to claims arising out of events
that occurred in Western Australia. This does not involve at-
tributing to the Western Australian Parliament any attempt to
legislate beyond the reach of its powers. A law which creates
a specialist tribunal to deal with a certain class of disputes is a
law for the peace, order and good government of the State.
Contrary to the submission of the respondent, the fact that
some of the events leading to the claim being made may have
occurred out of the State does not relevantly make the legisla-
tion extra territorial (Goliath Portland Cement v. Bentell x33
NSWLR 414 per Gleeson CJ at 418). The case relied upon by
the respondent, In re Sydney Coal Lumpers and Seamen Spe-
cial Demarcation Board (1930) 29 AR (NSW) 320 at 323, is
not authority to the contrary. It is quite true to say that the
performance of work, in that case by workers on a foreign
ship in an Australian port, attracts the operation of the awards
and legislation of that State. However, that does not mean that
where work is performed in one State and there is a sufficient
connection with another State that a claim for unfair dismissal
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cannot be made in that other State. That conclusion is entirely
consistent with the operation of the law in the civil jurisdic-
tion. A resident of this State who is injured in a motor vehicle
accident in South Australia where the other driver is a resident
of that State is able to sue the South Australian driver for neg-
ligence in a court in this State even if both motor vehicles
were insured for compulsory third party liability under South
Australian legislation (Rahim v Crawther and Another (1997)
17 WAR 559). Residents of South Australia who have a motor
vehicle accident in Victoria in a motor vehicle registered and
insured in South Australia are not required to bring a claim
arising from the accident in Victoria just because the accident
occurred there. It may be brought in a South Australian court
(Soszynski v Soszynski (1994) 62 SASR 197).

That reasoning applies here. The place of work was undoubt-
edly South Australia and the resignations of the applicants
(which they claim are dismissals for the purposes of these ap-
plications) occurred there. However, the respondent is a
company incorporated in this State. Its registered office is in
this State. That is a sufficient connection to this State for the
Commission to deal with the matter even without including
the fact that the applicants were residents of this State at the
time of the negotiations which lead to their employment with
the respondents. There is no prior agreement between the par-
ties which calls for a contrary conclusion. These applications
arguably arise from the written contract of employment be-
tween the parties. That contract does not contain a provision
prescribing that the law of South Australia is to apply to any
issue arising from the contract. Even if it did, such a provision
is not necessarily conclusive (see Akai Pty Ltd v. People’s In-
surance Co Ltd (1996) 141 ALR 374).

Conclusion
The Commission has jurisdiction to deal with these applica-

tions. The respondent has not demonstrated that the
Commission should exercise its discretion under section 27 of
the Act to refrain from further dealing with them. Accordingly,
the respondent’s application is dismissed and the Commission
will proceed to deal with the applications which have been
lodged before it.

Appearances (by way of written submission)—
T.C. Crossley and Associates (registered agent) on behalf
of the applicants.
D.B. Harrington (a Director of the respondent) on its be-
half.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cheryl Dawn Miskiewicz

and

Ledge Point Charters Pty Ltd T/A Trimview Building
Industries.

No. 250 of 1998.

COMMISSIONER J F GREGOR.
23 September 1998.

Reasons for Decision.
(Extempore)

ON the 9 February 1998, Cheryl Dawn Miskiewicz (the ap-
plicant) applied to the Commission for an order pursuant to
section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979
(the Act). The grounds on which the application was made are
that the applicant alleged that at the termination of an employ-
ment relationship with Ledge Point Charters Pty Ltd trading
as Trimview Building Industries (the respondent), that the em-
ployment contract was brought to a closure on terms which
were harsh, unfair or unreasonable. In addition, at the time of
termination, outstanding benefits due to her.

This is a case which the respondent denies the termination
was harsh, unfair or unreasonable. It was brought about in
circumstances which were forced upon the company by its

financial position. As a result of an assessment of the financial
position, there was a restructure of the company and the appli-
cant’s position no longer was required in the form that it existed
before.

As I understand it an employer is entitled to restructure is
operations. It is an action which, if bona fide, should not be
disturbed by the Commission. That a restructure may bring to
the end a contract of employment does not necessarily give
rise to a finding of harsh, unfair or unreasonable dismissal.

So far as the history of the employment contract of the ap-
plicant is relevant, she was first employed as a bookkeeper.
She undertook bookkeeping duties, mainly by use of a com-
puter. Other duties included banking, postal duties, mail
opening and sorting. There is some dispute between the par-
ties whether she did personal work for the then General
Managing Director, Colin Bramley, but it is safe to say that
she did the general office work for the respondent. In the first
instance, the relationship was part time described variously
during these proceedings as casual and part time. That changed
in October 1996 and the position became full time. The rela-
tionship continued until on or about the 3 February 1998 when
it came to a close in circumstances of controversy between the
parties.

What the applicant says is that she rang Ms Delma Davies
who was a consultant business manager at that time for the
respondent. Ms Davies was told the applicant was going to
see a doctor on the following day concerning a problem with
her toe. The applicant saw the doctor on the following day.
The doctor decided that a procedure was necessary to remove
her toenail. The applicant colourfully described the procedure
on a number of occasions during her evidence as ‘having [her]
toenail ripped off’. The result was she was not available for
work. She says she has a medical certificate to cover her ab-
sence between the 2-5 February 1998 (Exhibit F4). In the
circumstances, I do not need to make a finding about whether
the absence was bona fide or not. The medical certificates show
she obviously needed a procedure on her foot, which she had.
As it turns out though, that event is not of major moment to
what is before the Commission. What needs to be focussed
upon is why was there a need to change the way the business
operated.

The Commission has heard evidence from Ms Davies about
the need to restructure. Her evidence was authoritative, clear
and concise. I accept her evidence as evidence of a person
who is qualified in the area and has a detailed, if not intimate
knowledge about the operations of the respondent. Ms Davies
told the Commission about the dire financial circumstances of
the respondent; how before she was involved advice had been
taken from an insolvency manager about how the respondent
ought be managed. There were grave doubts about the finan-
cial viability of the respondent which was one of the reasons
for her involvement. She was engaged to analyse the business
operations and advise whether the respondent could be saved
for further trading.

After her initial examination, she was concerned about the
way that the insolvency question was being tackled and ob-
tained a second opinion. As a result, she set about producing
changes to the management and the administration of the re-
spondent company, including such things as the use of
contractors or consultants, re-allocation of work amongst vari-
ous managers and a restructure of the essential administrative
functions so that the emphasis shifted to purchasing and pro-
duction. Of relevance here Ms Davies paid attention to the
duties performed in the position occupied by the applicant. An
analysis of the way the duties were performed, together with
how those duties would be recast in the new company struc-
ture was performed (Exhibit F5).

The analysis also described a new structure and shows how
the work has been distributed through the operation and what
savings have been made in doing so. It is determined by Ms
Davies that as a result of the restructuring there has been a
total saving on annual operations of approximately $149,000.

What the Commission needs to examine in cases like this is
whether when there has been a redundancy there has been a
change so that the position is no longer required to be done by
the employer. It is not the role of this Commission to be a
surrogate manager and place itself in the position of the re-
spondent when it is making an analysis of this kind and offer a
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conclusion that it would have done something different. That
is not the role of the Commission at all. An employer is enti-
tled to run its business in such manner as it considers
appropriate and this Commission has no power to intervene
unless in doing so the employer acts in a harsh, unreasonable
or unfair manner.

The Commission is to apply the authorities established in
Undercliff Nursing Home v. Federated Miscellaneous Work-
ers Union of Australia (1985) 65 WAIG 385. That case adopts
the basic premise of industrial law concerning unfair dismissal
and that is that there is to be a ‘fair go all round’.

That test has been approved by the Industrial Appeal Court
in the Shire of Esperance v. Mouritz (1991) 71 WAIG 891 where
the appeal court confirmed the rule in Undercliffe (ibid). It is
important in making its assessment the Commission looks at
all of the surrounding circumstances, not just some of them,
that is it would be wrong for the Commission to conclude that
a single error by an employer in effecting a dismissal such as
failure to adopt proper procedure would bring the dismissal
into question generally. What the Commission is required to
do is discover all of the circumstances and balance them out.
It must look at the position not only from the point of view of
the applicant but the point of view of the employer as well.

Applying those rules to this case, I have heard from the ap-
plicant and one witness on behalf of the respondent. The
Commission is to make assessments of credibility of the wit-
nesses. When there is corroborating evidence that is less a
onerous task than when both of the witnesses for the opposing
sides have given evidence which is directly in conflict, as the
case is here.

I have had the opportunity of observing the witnesses in the
witness box and I say of the applicant, I am sure she tried to
give evidence to the Commission to the best of her memory
and ability, but it is clear that there was conflict between her
evidence in chief and her responses to Mr Friedman, of Coun-
sel, in cross examination. Some of those differences do not
really affect the outcome of the case other than that they give
me some measures upon which I can assess the credibility of
the witness insofar as her memory is concerned.

I have some doubts about whether her memory about the
relevant facts is particularly accurate. I have some doubts about
her version of the events when she rang Ms Davies. I have
those doubts because when she first gave her evidence con-
cerning her luncheon meeting with Ms Davies, she was quite
dogmatic about what Ms Davies had said to her, but under
cross examination from Mr Friedman she admitted that Ms
Davies took quite a different approach to the meeting. It may
well be that her memory of the telephone conversation is
flawed. I do not know the reason for it being flawed but there
is a considerable difference between the applicant and Ms
Davies about what passed between them during that conver-
sation.

For the purposes of determining this case I do not need to
make a finding about that difference, but so there is no doubt
as to my view of the matter I had the opportunity of examin-
ing the diary of Ms Davies where I was able to observe notes
which she says were made contemporaneously to the conver-
sation and before she made phone calls to other senior members
of the respondent on that same evening. Those notes do not
differ in great degree from her viva voce evidence and I am
inclined to the view that they support the proposition that Ms
Davies’ recollection of the events is likely to be more correct
than that of the applicant.

What is at issue here is that there has been a restructure of
the nature I have described previously. I think in that respect
the evidence of Ms Davies is to be accepted above that offered
by the applicant, purely on the basis that the applicant was not
in the position to know these things other than that she did say
she knew the respondent was in trouble and she knew that
things were going badly. She knew she was being asked to do
strange things with cheques by Mr Bramley and she said she
did them because the boss (Bramley) told her to. She knew
that things were not right with the respondent so it is not sur-
prising therefore that when Ms Davies, who is skilled in these
areas, gives evidence that the company was in a severe finan-
cial position, there were difficulties with the way the director
was running the operation, there were difficulties with cash

flow, the company was on the brink of financial disaster and
that evidence should be accepted and I do.

The next step is what was done about it? What was done
about it was a restructure of the operation. I accept the evi-
dence that such a restructure has taken place. I accept the
evidence that the duties previously performed by the appli-
cant are no longer performed by one person in the operation.
They are spread across a number of different areas in the firm.
That is often how restructuring takes place. In fact it is indica-
tive of a restructured company. In those circumstances it is not
open to find that there has been harshness or unfairness in the
way the applicant has been treated in this case and I so find,
and Orders will issue concerning that. I will dismiss the appli-
cation where it concerns unfair dismissal.

As to the applicant’s claim for an alleged underpayment of
wages, she has given no evidence at all to support the proposi-
tion that she was to be paid the sum of $13.16 per hour. The
more likely rate of pay on the face of the evidence before the
Commission (Exhibit F1) was that the applicant was paid $500
per week. If there was an arrangement before she became a
part time worker that she was to be paid $13.16 an hour, it was
never put into operation. On the face of the documentation
over a period of some five months, she received $500 per week.
That can be said to be her contract. I cannot see that she was
entitled to any other money other than that which she was
paid. It was conceded to her that she may have been underpaid
a sum of $148 but that was made good to her as part of her
final payment.

The respondent says that there has been an error made by
the applicant in the conduct of her work and seeks reimburse-
ment from her in the sum of $95.92. It has not put a
counterclaim to the Commission. I do not think I have juris-
diction to award it in any case, even if I were to inquire into it,
and I do not intend to do so.

In the circumstances the matter will be bought to a close by
orders for dismissal. I thank you all and the matter is now
concluded.

Appearances:The applicant appeared in person on her own
behalf.

Mr N Friedman, of Counsel, appeared on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cheryl Dawn Miskiewicz

and

Ledge Point Charters Pty Ltd T/A Trimview Building
Industries.

No. 250 of 1998.

COMMISSIONER J F GREGOR.
23 September 1998.

Order.
HAVING heard the applicant on her own behalf and Mr N
Friedman, of Counsel, on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kirusha Moodley

and

Datastream Productivity Pty Ltd.
No. 645 of 1998.

COMMISSIONER S J KENNER.
12 October 1998.

Reasons for Decision.
(Given extemporaneously at the conclusion of the

proceedings, taken from the transcript as edited by the
Commission)

THE COMMISSIONER: This is an application by Ms Kirusha
Moodley (“the applicant”) against Datastream Productivity Pty
Ltd (“the respondent”) pursuant to s29 (1) (b) (i) and (ii) of
the Industrial Relations Act 1979 (“the Act”). The applicant
alleges she was unfairly dismissed by the respondent and that
she was denied benefits to which she was entitled pursuant to
her contract of employment. The total claim advanced by the
applicant in these proceedings is $180 by way of unpaid wages
and an amount of $120 by way of payment in lieu of notice of
termination of employment.

Background
The applicant was represented by Mr Moodley as agent for

the applicant. The respondent was represented by Mr Lau, who
is an officer of the respondent. The particulars of the claim
annexed to the application, allege that the applicant was em-
ployed by the respondent, essentially as a management
consultant, between 5 March 1998 and 27 March 1998, on the
basis that the applicant would work approximately 6 hours per
week at an hourly rate of $20 per hour. The respondent wholly
denies the claim, and says in essence that the applicant was
never an employee of the respondent, and accordingly there is
no jurisdiction in the Commission to entertain the application.

Evidence in relation to the applicant’s claim was adduced
from the applicant and two other witnesses, they being Mr
Atkinson and Mr Cammarano. The respondent elected to not
call evidence but relied upon the evidence adduced by the ap-
plicant. This was in the face of an observation by me that the
only evidence that would be before me would be that from the
applicant and her witnesses.

I now turn to a brief summary of the evidence in the matter.
The applicant said that in response to an advertisement placed
in the Guild of Murdoch University, she applied for a position
with the respondent. That advertisement is exhibit A1 in these
proceedings.

Exhibit A1 indicates that the respondent sought two posi-
tions, they being an Administrative Assistant and secondly, a
Tenders Officer. Those advertisements were both dated 12
January 1998.

The two positions advertised contained information as to
the nature of the positions, that wages for the positions would
be negotiable, and that hours of work would also be flexible.
The employer is nominated on the advertisement as the re-
spondent. The applicant, in support of her application for the
position submitted an outline as to her background and expe-
rience and a curriculum vitae in terms of her education and
work experience with referees. Those documents are exhibits
A2 and A3 respectively.

The applicant says that having applied for the positions with
the respondent, she was offered a position as a consultant fol-
lowing an interview with Mr Lau. Her evidence was that
payment and hours of work in relation to that position were to
be negotiable.

The applicant’s evidence was that there was no indication
that she was to be other than an employee of the respondent.
She also testified that, as a result of the interview with Mr
Lau, she understood she would be paid a wage. That wage
was to be an above award wage, although I observe there was
no award actually mentioned during the course of the evidence
in these proceedings.

The applicant testified that during the course of the engage-
ment she kept a memorandum of her activities undertaken on

behalf of the respondent. The applicant’s evidence was that
she performed work on behalf of the respondent, and moreo-
ver, was ready, willing and able to perform work as required.
The evidence before the Commission is that the applicant was
involved in a number of projects, about which she has testi-
fied. The applicant says that she was involved in what was
known as the Mandurah Project. This project, as the Commis-
sion understands it, involved telecommunications technology
and outsourcing of that technology by Murdoch University. A
summary of that project and the applicant’s involvement in it
is contained in exhibit A4 in these proceedings, which is a
memorandum to Mr Atkinson from the respondent.

The applicant has also testified that she was involved in at
least one other project, that going by the name of The Om-
budsman Project, in South Africa. There is also evidence before
the Commission that the applicant, by reason of her own en-
deavours with the respondent, sourced contacts in South Africa,
with a view to enhancing, or attempting to enhance, the re-
spondent’s business in addition to those projects to which I
have referred. The applicant said that at some point during the
course of the employment, the applicant became concerned as
to payment for her services. The applicant’s evidence was that
she approached Mr Lau and raised this issue with him. On the
evidence before the Commission, Mr Lau, in response to that
request, gave her some money in respect of telephone expenses
and also provided phone cards to the applicant.

The applicant was paid the sum of $50 in respect of phone
calls, by way of reimbursement of expenses. The applicant
generally gave evidence in relation to her endeavours on be-
half of the respondent and work undertaken in relation to the
projects to which I have already referred. In short, the evi-
dence before the Commission given by the applicant indicates
that insofar as the Mandurah Project is concerned, the appli-
cant was to be a member of a team of persons to provide various
services, such as management expertise, marketing skills, data
processing and communications, systems engineering, network
management, and telecommunications management.

Of those on the team list in exhibit A4 relating to the
Mandurah Project, Mr Cammarano’s name appears, and also
Mr Roy Angelo Lau, which I observe is the other name by
which Mr Lau is known. The applicant spoke with the respond-
ent on or about 19 March 1998 regarding concerns she had as
to payment of her wages, in view of the time that she had
spent to that date undertaking duties on behalf of the respond-
ent. The applicant said that in response to questions she put to
“Wageline”, she was told that various wage levels may apply
to the work that she was performing, but none appear to have
been precisely commensurate with the duties that were under-
taken by her.

The applicant also testified that during the course of discus-
sions with Mr Lau, he indicated that if the projects that she
was engaged in were successful, the applicant would receive a
salary from the budget for those projects. The applicant fol-
lowed instructions from Mr Lau on behalf of the respondent
as to preparation of proposals for the work to be performed,
by way of correspondence and so forth.

The applicant had various meetings with Mr Atkinson of
Murdoch University in relation to the Mandurah Project. Also
she undertook to pursue her contacts, to which I have referred
earlier in these reasons, with persons in South Africa in order
to enhance the respondent’s business. The evidence before the
Commission was that as a result of the projects being pro-
posed by the applicant, there was some concern expressed by
the applicant near the termination of the arrangement, as to
whether the applicant would be paid by the respondent at all.
The applicant testified that, as a student of Murdoch Univer-
sity, she applied for paid employment in the positions contained
in the advertisements in exhibit A1. The applicant’s evidence
was that she would not have sought employment on any other
basis other than to be remunerated, and her evidence was that
she did not at any stage volunteer her services to the respond-
ent.

On or around the 27 March 1998, by way of an email from
Mr Lau on behalf of the respondent, which is exhibit A8 in
these proceedings, Mr Lau indicated to the applicant that the
applicant would no longer be “considered for employment by
the respondent”.
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There is some reference in exhibit A8 to some dissatisfac-
tion with work undertaken by the applicant, to which I will
return later in these reasons. I should also observe that ten-
dered by way of exhibit A7, is a schedule described as an
“account for services rendered”, dated March 1998, which the
applicant says that she provided to Mr Lau, particularising her
claim for wages to the end of the week ending 20 March 1998.

Evidence was also adduced on behalf of the applicant from
Mr Atkinson. Mr Atkinson is an employee of Murdoch Uni-
versity in the computing services area. His testimony was to
the effect that on occasions he met the applicant in her capac-
ity either as an employee of the respondent or as a member of
a syndicate of persons connected with the respondent. He said
that he became aware of the Mandurah Project when he re-
ceived exhibit A4, although his evidence was that he could not
recall who actually provided a copy of exhibit A4 to him. He
testified that when he initially saw exhibit A4 and became aware
of the project, he thought that it may have been a project un-
dertaken by Murdoch University students. He testified that he
subsequently became aware that the project was a serious pro-
posal. However he had extreme doubts as to the viability of
the proposal, given its objectives. He said that he considered
the project to be fanciful and extremely ambitious. However,
his evidence was important in terms of his recognition of the
involvement of the applicant insofar as the Mandurah Project
was concerned. I should observe that both the applicant’s evi-
dence and the evidence of Mr Atkinson was unshaken in
cross-examination.

Evidence was also adduced on behalf of the applicant from
Mr Cammarano, who is a student at Murdoch University. His
evidence was to the effect that there was an attempt by Mr
Lau to recruit Mr Cammarano to assist in relation to various
projects proposed by the respondent. Mr Cammarano said that
he knew Mr Lau by reason of both he and Mr Lau undertaking
studies involving the same courses. His evidence was that Mr
Lau, whom he also knows as Angelo, often raised with him
various projects and suggested that he become involved in
them.

Mr Cammarano’s evidence was that he was very reluctant
to get involved in projects with Mr Lau. This was because Mr
Lau was often uncertain and appeared in the witness’s words
“cagey” as to arrangements concerning how he would under-
take the work that was requested of him and how he would be
paid.

Mr Cammarano was shown exhibit A4 which is the docu-
ment regarding the Mandurah Project. He said that whilst his
name appeared on the list of persons alleged to be in the team
in relation to the project, that was the first he had heard of it
and he never gave his authorisation for his name to be used.
His evidence was, however, that he was aware of the Mandurah
Project by reason of that matter being raised in classes at Uni-
versity, in that his lecturer used the project as a case study for
the students.

Having outlined the evidence adduced in the proceedings, I
now turn to my findings in this matter. As there is no evidence
before the Commission on behalf of the respondent, I accept
the evidence adduced on behalf of the applicant. Indeed, in the
absence of evidence adduced on behalf of the respondent in
rebuttal, I am obliged to do so, unless I find the evidence led
on behalf of the applicant to be inherently incredible, which I
do not. Indeed, I find the evidence of the applicant and those
called on her behalf, to be very credible.

I find that an employment relationship between the appli-
cant and the respondent did come about in existence on or
about 5 March 1998. Furthermore, I accept on the evidence
and I find that the position in which the applicant was em-
ployed by the respondent was largely as outlined in the
particulars of claim annexed to the notice of application, that
being work of a management consultancy nature.

On the basis of the evidence before me, I find that given that
there was a contract of employment between the applicant and
the respondent this is a matter that is within my jurisdiction. I
am fortified in my conclusions in relation to that finding by a
number of factors. Firstly, I am satisfied from the terms of
exhibit A1, that the respondent, clearly from its terms, was
representing itself as an employer and sought the employment
of at least two persons in the positions set out in that exhibit.
As I have noted already, the terms of exhibit A1 provide that

in relation to those two positions, the wages were to be nego-
tiable. Also, as I have observed, the times of employment were
to be flexible.

Based on the evidence before me, I find that the applicant
was in fact engaged in the preparation, at least to some extent,
of tender documents for prospective clients of the respondent.
Moreover, I accept the evidence of the applicant that she ap-
plied for the positions in exhibit A1, on the basis that she would
be employed for payment. I accept the evidence of the appli-
cant that she did not, and never intended, to offer her services
voluntarily. Indeed it would seem passing strange for a stu-
dent seeking employment, to tender their services other than
for payment of a wage or salary.

In relation to the terms of the employment, on the evidence
I accept that there was a discussion between the applicant and
Mr Lau, as to payment of wages. I accept on the evidence and
find that there was an agreement entered into whereby the
applicant would be paid at the rate of $20 per hour for work
performed. I find that it was a term of the employment that the
applicant would, at some subsequent date, be paid a salary
from the budgets of projects should they come to fruition.

Based upon the evidence before me, I find that the arrange-
ment was one that was essentially a part time arrangement,
with the applicant working approximately 6 hours per week.
That employment was between 5 March 1998 until it was ter-
minated by the respondent on or about 27 March 1998. I find
that during this period, the applicant tendered for and did pro-
vide services on behalf of the respondent and at all material
times, held herself out to be and was seen by others with whom
she dealt, as an employee of the respondent. I also find on the
evidence however, that the projects in which the applicant was
involved on behalf of the respondent, did not come to fruition.

Furthermore, I am also satisfied and find that the applicant
received no wages at all for the period of her employment,
between 5 March 1998 and 27 March 1998. I also find that the
terms of exhibit A8, do not specify any notice of termination
of employment or payment in lieu thereof.

Moreover, I am also satisfied on the evidence as a whole
before me that there were no serious concerns expressed by
the respondent with the applicant’s work performance under-
taken over the material periods. To the contrary, there is
evidence that the applicant was in fact, complimented for work
that she had undertaken on behalf of the respondent. On that
basis alone, I conclude, applying the principles established in
Miles v Federated Miscellaneous Workers Union of Australia,
Hospital Service and Miscellaneous, WA Branch (1985) 65
WAIG 385, that the applicant’s employment has been termi-
nated by the respondent unfairly. I now turn to the question of
remedy in relation to the claims before the Commission.

Remedy

The essence of the claim before the Commission is for pay-
ment of contractual benefits. Although the applicant alleges
that she has been unfairly dismissed and I have so found, there
is no claim before me for reinstatement or for compensation
for loss or injury arising from the unfair dismissal.

In relation to the contractual benefits claim, firstly, in re-
spect of unpaid wages for $180, as I have indicated I am
satisfied and find that during the course of the applicant’s
employment the applicant received no wages from the respond-
ent. In my opinion, the applicant is entitled to payment of wages
for the services rendered by her during this period at the rate
of $20 per hour. That claim is particularised in exhibit A7.

Secondly, in relation to the claim for payment in lieu of no-
tice of termination of employment, as I have observed in these
reasons, there was no agreement between the parties as to no-
tice of termination of employment. At common law, in the
absence of a term as to notice of termination, a reasonable
period of notice will be implied. Based upon the evidence be-
fore me, in my opinion, a period of notice which would be
reasonable to imply in the circumstances of this case, would
be a period of one week. The terms of s170CM of the
Workplace Relations Act 1996 (Cth) provides minimum no-
tice periods for all employees, whether employed under awards
or not. For an employee who has been employed for less than
one year, the period of notice or payment in lieu of notice is
one week and I consider that to be reasonable in this case.
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A declaration will issue to the effect that the applicant was
unfairly dismissed by the respondent and an order will issue
in respect of the payment of contractual benefits in the amounts
to which I have referred. Minutes of proposed order will now
issue.

APPEARANCES: Mr S Moodley as agent on behalf of the
applicant.

Mr T Lau on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kirusha Moodley

and

Datastream Productivity Pty Ltd
No. 645 of 1998.

COMMISSIONER S J KENNER.
12 October 1998.

Order.
HAVING heard Mr S Moodley as agent on behalf of the ap-
plicant and Mr T Lau on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant was unfairly dis-
missed from her employment with the respondent
on or about 27 March 1998.

(2) ORDERS the respondent to pay to the applicant
within fourteen days of the date of this order the sum
of $300.00 in respect of denied contractual entitle-
ments less any amount payable to the Commissioner
of Taxation pursuant to the Income Tax Assessment
Act 1936 and actually paid.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Terence Mott

and
Sign Supermarket.
No. 843 of 1998.

COMMISSIONER J F GREGOR.
21 October 1998.

Reasons for Decision.
(Extempore)

ON 18 of May 1998, Terence Mott (the applicant) applied to
the Commission for an order pursuant to section 29 of the
Industrial Relations Act ,1979, (the Act) on the grounds that at
the conclusion of a contract of employment with Sign Super-
market he was dismissed in circumstances which were harsh,
oppressive or unfair and that in addition, he was entitled to
outstanding benefits under that contract.

Before I recite the facts as they have been presented to the
Commission I need first to deal with an issue of jurisdiction as
it affects that part of the claim which seeks payments of ben-
efits. By s 29(1)(b)(ii) of the Act, an industrial matter may be
referred to the Commission in the case of an employee on the
grounds that he/she has not been allowed by the employer a
benefit, not being a benefit under an award, or order, to which
he/she is entitled under his/her contract of service.

The particulars of the claim disclose that it is the applicant’s
view that the employment is covered by the Building Trades
Construction Award 1987 (the Award). This assertion is agreed
by the respondent That being the case, if there are entitlements

arising from the Award, they are not recoverable before the
Commission under the jurisdiction conferred on it by section
29(1)(b)(ii).

If there has been a breach of the Award, the applicant has a
cause of action before the Industrial Magistrate pursuant to
s.84 of the Act. Because that is the case I have to dismiss that
part of the claim as it concerns benefits under the Award. The
dismissal of that part of the claim does not mean that the ap-
plicant is proscribed from now commencing an action before
the Industrial Magistrate. It merely means the Commission
has no jurisdiction to give relief, even if it was proved that
there were entitlements under the Award that had not been
paid.

For the record, I indicate that in any event there has been no
evidence provided to the Commission which would, if it had
jurisdiction, have allowed it to make a finding in favour of the
applicant in any event. I need say no more about that part of
the application and in my orders I will dispose of that part of
the application by an order of dismissal.

The story that the application presents to the Commission is
quite a simple one. He says he commenced work as a signwriter
with the respondent on the 18 of August 1997. He had a rea-
sonably uneventful working relationship with the respondent
up until the 6 of May 1998. On that day he returned to the
workshop after a job and complained about having to do what
he considered to be an excessive amount of excavation to in-
stall a sign. Mr Sandler, the principal of the respondent became
angry with him, shouted at him, waved his finger under his
nose and told him to fuck off. He took this to mean that he was
dismissed and he left the premises.

The applicant says that in the circumstances, when he has
given what he considers to be loyal and faithful service to the
company, that is unfair. In support of his contention that he is
a person who is reliable, loyal and an effective worker, he
provided the Commission with a number of references (Ex-
hibit M1). Those references which were read into the transcript
generally support the contention that the applicant was a good
workman and he has been an employee, at least in the service
of the other employees, who was able to perform the work and
was trustworthy and a capable tradesman.

The applicant says that it is then strange if he has this type
of record that he would have done the things that the employer
says he did and it gives weight to his contention that in fact the
employer dismissed him without appropriate consideration of
the circumstances, without giving him any warnings and
brought the contract to an end in circumstances which can be
described as unfair.

The applicant told the Commission that he had some diffi-
culty in deciding a remedy because the respondent is no longer
in the business and is unable to reinstate if that were to be
ordered. He made no submissions about how much compen-
sation should be granted.

The respondent, through Mr Sandler, has a completely dif-
ferent version of events. First, it is necessary that I record that
he agrees that the Building Trades Construction Award 1987
covered the work. He told the Commission it was the award
he applied in his business. He also submitted that in recogni-
tion of the applicant, whom he freely admitted was a good and
capable employee, he paid him $190.00 a week over the Award.
In addition he paid him bonuses as and when situations arose
which justified that.

Mr Sandler said that over the life of the employment rela-
tionship, the conduct of the applicant was not reflective of the
type of behaviour one would think he would exhibit if the
references to which I have referred were entirely accurate. On
a number of occasions the applicant had been abrupt with cli-
ents. Clients had brought complaints about the applicant’s
behaviour to the attention of Mr Sandler. The applicant was
also difficult to deal with in day to day matters. In his final
submission, Mr Sandler observed that he was not surprised
when the contract of employment ended the way that it had,
given the stormy relationship they had had over the 9 month
period.

Mr Sandler says that the applicant was not dismissed at all.
The applicant walked off of the job entirely of his own voli-
tion. He did this when he returned to the workshop following
the installation of a sign. He had complained that there was
too much excavation to be done and that he was not employed
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to do that kind of work. The two men continued the discussion
but not before Mr Sandler, had asked the applicant to check
some measurements that had been done for a job.

When Mr Sandler raised with the applicant that there had
been an error, he responded quite strongly. Mr Sandler admit-
ted that he became angry and they had an argument. As a result
of the argument, the applicant said words to the effect, “I don’t
have to take this shit any more. I’m leaving. I’ll be back to
pick up my pay.” With that, he departed.

Mrs Sandler, who also gave evidence, was able to tell the
Commission that she had heard the applicant say that he would
be back to pick up his pay, but she heard nothing of the rest of
the conversation.

The other evidence before the Commission is in the form of
an affidavit by Richard Welyky (Exhibit S1), who was also
employed as a signwriter by the applicant. The affidavit con-
firms that the two men were asked to install a free-standing
type of sign and as usual they had to dig some holes. The
applicant complained about having to do so. He became agi-
tated and aggressive. He had inadvertently chopped through
an underground pipe but this did not diminish his agitation.
Eventually he said words to the effect “I’ve had enough, I’m
not doing this any more”? Mr Welyky could not finish the
work by himself and they left the job without it being fin-
ished.

When they walked into the workshop, the applicant had
started to abuse Mr Sandler, telling him he would not dig holes
and that Mr Sandler should employ appropriate people to do
so. The applicant became more abusive, Mr Welyky decided
that he would leave. He indicated that he had seen the appli-
cant in what is described in the affidavit as “weird moods” but
he was not involved in the discussion, immediately before the
applicant left the workshop.

When Mr Welyky returned to the workshop about 45 min-
utes later, he was told by Mr Sandler that Mr Mott had walked
out and would only be back to pick up his pay. The affidavit
was shown to the applicant. He made no comment to the Com-
mission about its contents. Because the document is an affidavit
and the writer is not available for cross-examination, the in-
formation contained in it is to be de-weighted to some extent.
However there was no challenge to its accuracy by the appli-
cant.

Mr Sandler also told the Commission that at the time of
these events he was in the process of selling the business, it
was under offer but the deal had not quite been brought to a
conclusion by the execution of documents. It was important in
the context of the sale that Mr Mott’s employment continue.
He was a competent and capable signwriter and his skills would
no doubt be part of the business sale. It caused Mr Sandler
some concern that the incident took place so much so that he
was worried that the sale would not go ahead.

The above is a sufficient scan of the facts of the matter for
the purposes of these Reason for Decision. The Commission
is required to make findings upon the evidence and the cred-
ibility of witnesses. This is an onerous task but it is a task
which must be addressed in every case. It is even more diffi-
cult when there is no corroboration of the stories of either side.
The Commission has to make a judgment about whose story
which on the balance of probabilities is most likely to be cor-
rect. It therefore uses observation of demeanour, trying to assess
motivation, whether witnesses are evasive in answering ques-
tions, whether the answers they give are contradictory, for
example.

This is not a criminal court and the standard of proof is dif-
ferent in that the Commission has to apply a test in which it
decides upon the balance of probabilities whose story is more
likely to reflect what happened. Both of the parties in this pro-
ceeding were not represented. That further complicates the
matter in that both of them were unaware of what they need to
establish to assist them prosecute their side of the case. What
needs to be understood is that the applicant is the claimant.
The onus of proof lies upon the applicant and not the respond-
ent. I heard the evidence of the applicant and I heard the
evidence of Mr Sandler. The only supporting evidence I have,
apart from the evidence I have received in the witness box, is
that in the affidavit of Richard Welyky. As I am obliged to do
I have de-weighted that evidence because there was no oppor-
tunity for cross-examination of the deponent.

However the affidavit does give some weight to the conten-
tion of the respondent that when Mr Mott returned from the
job he was upset. It is therefore likely, as a matter of logic, that
if the applicant was upset and abusive then the story may well
have developed in the way that Mr Sandler suggests. I have
concluded that it is more likely than not that the story which
was given to me by Mr Sandler is what occurred.

Mr Sandler did not try to attack the applicant’s loyalty or
workmanship. He said he was an excellent tradesman. Nor
did Mr Sandler attack the basic thrust of all of the references
that were given to the Commission. These were not shown to
him during the proceedings. He said he had some knowledge
of them, but he did not take an opportunity to try and diminish
the standing of the applicant by saying he was a bad trades-
man and therefore he was going to be dismissed for that
purpose. That gives me some added incentive to find in the
way that I have.

I need to make some comments about the law generally and
I will do that in a way that I hope the parties will understand.
The Act in section 29(1)(b)(ii) gives an employee the right to
seek relief when they have been harshly, oppressively or un-
fairly dismissed form their employment. There must be a
relationship between the employer and employee and also the
employee must be dismissed from that relationship. Section
29(1)(b)(i) provides—

that he has been harshly, oppressively or unfairly dis-
missed from his employment; or

It is fundamental to excite the jurisdiction set out in this
provision of the Act that there has been a dismissal. So what is
a dismissal? Essentially, the concept involves termination of
the employment at the initiative of the employer. Not every
termination of employment gives rise to a cause of action un-
der the Act. It must be a termination by way of dismissal.
There is no cause of action, at least by an individual employee,
where for example the employment ends by effluxion of time
or otherwise by agreement, that is by resignation. In most cases
where the termination of employment was overtly at the insti-
gation of the employer, the fact of the dismissal will not be an
issue at all.

To constitute a dismissal in these circumstances, there must
be a clear and unequivocal indication by the employer that the
employer intends to bring the employment to an end. In par-
ticular, there must be an identifiable time at which the
employment is to end. In practice, more difficulty is likely to
arise in circumstances where the employee resigns as a conse-
quence of mistreatment by the employer and that is what is
alleged here. The circumstances may give rise to a construc-
tive dismissal. The concept of constructive dismissal is a
common law one associated with a fundamental breach of
contract. It occurs where an employer by his conduct may
evince an intention no longer to be bound by that contract.
The object of the Act is not to provide employees the remedy
for breach of contract, but to provide relief where the em-
ployee receives less than a fair go all around as described in
Loty and Holloway v Australian Workers Union (1971) AR 95
at 99. In a case like the one we have here, it is not particularly
helpful to introduce any notion of constructive dismissal. The
inquiry should be directed to determining who really termi-
nated the contract of employment as was set out by Kennedy J
in the Attorney-General v. The Western Australian Prison Of-
ficers Union of Workers 1995 (75 WAIG 3166).

A dismissal for the purposes of this application may well
result from the conduct of an employer which falls short of a
fundamental breach of contract in common law terms. All that
is required is conduct of a kind which, in accordance with
good industrial relations practice, no employee could reason-
ably be expected to accept. In cases of forced resignation it is
not sufficient simply to focus on the conduct of the employer.
For the resignation to be treated as a dismissal, the employee
must establish that the resignation was effected as a direct re-
sult of the employer’s conduct. The employee must make it
plain that he is resigning because of that conduct. If for in-
stance the employer’s conduct was merely a catalyst for the
resignation without it being the genuine reason for resigna-
tion, the resignation would not amount to a dismissal. Other
than to mention that the fundamental test which the Commis-
sion is to apply in this matter is set out in the Undercliffe Case,
I do not need to make any further comment upon the law.
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So what need to be decided? As Kennedy J said in the prison
officers case, “Who really terminated the contract of employ-
ment?” This is determined in this case by reference to the
evidence of the parties. I have made a finding that I accept on
the balance of probabilities that the story advanced by Mr
Sandler is more likely to be correct and that Mr Mott was not
forced or coerced to resign. That being the case, the claim
dealing with unfair dismissal is answered. The jurisdiction of
the Commission is only excited where there has been a dis-
missal. There must be a dismissal before the Commission has
power to act and in this case there has not been, Even if I am
wrong about that, applying the case law I have just recited
against the simple test, “Who really terminated the employ-
ment?”, in my view, from the evidence of the applicant himself,
it was he who terminated the employment.

I will dismiss that part of the application which deals with
the unfair dismissal. I consolidate my findings in this matter
in the following way. The application, as it relates to unfair
dismissal, will be dismissed.

The application, as it relates to contractual benefits, is
dismissed for want of jurisdiction.

An order of dismissing the application will issue.
Appearances:  Mr T Mott appeared on his own behalf.
Mr T Sandler appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Mott

and

Sign Supermarket.
No. 843 of 1998.

COMMISSIONER J F GREGOR.
21 October 1998.

Order.
HAVING heard the applicant on their own behalf and Mr T
Sandler on behalf of the respondent, the Commission pursu-
ant to the powers conferred on it by the Industrial Relations
Act, 1979, hereby orders—

(1) THAT the application for contractual benefits be
dismissed for want of jurisdiction.

(2) THAT the application alleged unfair dismissal is
dismissed.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Craig Anthony O’Neill

and
Dale Alcock Homes Pty Ltd.

No. 542 of 1998.
COMMISSIONER J F GREGOR.

24 September 1998.
Reasons for Decision.

(Extempore)
On the 29th of March 1998, Craig Anthony O’Neill (the
applicant) applied to the Commission for an order pursuant to
section 29 of the Industrial Relations Act, 1979 (the Act) on
the grounds that he had been unfairly dismissed from
employment with Dale Alcock Homes Pty Ltd (the respondent).

Pursuant to section 32 of the Industrial Relations Act, 1979
the matter was subject to a conference on the 2nd of June 1998.

Mr Schapper, of counsel, then appeared for the applicant. Mr
Schapper told the Commission that his client had been
dismissed with no notice and no valid reasons and he sought
compensation for loss of earnings.

At the time the application was filed, the applicant was unable
to quantify the amount of commission without access to
documents showing what payments had been made. It should
be noted that part of the application dealt with claims for
commission.

There were discussions between the parties and a settlement
on a commercial basis was offered. Mr Schapper asked that
the matter be adjourned for 7 days to allow him to discuss the
matter with his client and the Commission directed that Mr
Schapper advise the Commission of his client’s position prior
to the completion of the period.

The next matter in the history of this application was that on
the 15th of June 1998 I had cause to direct my Associate to
write to the solicitors for the applicant. In the letter it was
noted that the conference had been adjourned for 7 days to
allow counsel to discuss settlement with the applicant and to
advise the respondent and the Commission of the outcome.

As at the 15th June 1998 there had been no response to the
Commission and, at my direction, my Associate advised Mr
Schapper that if the Commission had not been told within 7
days of the application’s position, it would assume the matter
was settled and the file would be closed. This prompted a letter
from Mr Schapper on the 17th June 1998, which indicated
that since the settlement proposal was made at the conference,
Mr Schapper had attempted to contact his client on several
occasions but had not heard from him and sought a further 21
days to allow that to happen.

The next relevant matter occurred on the 16th of July 1998
when the 21 days had expired and the Commission again had
cause to contact the solicitor for the applicant. This provoked
a response which advised that Mr Schapper had sought
instructions from his client and that he had not responded. Mr
Schapper advised that he may have gone away or he may be
ill, and asked for the matter to be stood over for 3 months.

The next event was a letter from the Commission granting
that the matter be stood over to the

8th of September 1998 when it would be listed to show cause
why it should not be dismissed for want of prosecution. That
has now occurred and there is no appearance on behalf of the
applicant. The Commission has had cause to contact the office
of the solicitor for the applicant and has been advised that the
solicitor is not instructed and there would be no appearance
on behalf of the applicant.

The applicant has had every chance to prosecute its
application. It has received every consideration in the course
of that event and there have been numerous adjournments. The
respondent is entitled that the matter be brought to a close and
the application will be dismissed for want of prosecution.
Orders will issue accordingly.

Appearances: No appearance on behalf of the applicant.
Mr W Mort, of Counsel, appearance on behalf of the

respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Craig Anthony O’Neill

and

Dale Alcock Homes Pty Ltd.

No. 542 of 1998.

COMMISSIONER J F GREGOR.

24 September 1998.
Order.

HAVING heard Mr W Mort, of Counsel, on behalf of the
respondent and there being no appearance from the applicant,
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the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of prosecution.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lautara A. Peredo

and

Metland Products.

No. 1311 of 1998.

23 October 1998.

Reasons for Decision (extempore)
THE SENIOR COMMISSIONER: This is an application
brought pursuant to section 29(1)(b) of the Industrial Rela-
tions Act 1979 whereby the Applicant claims that he was
unfairly dismissed from his employment on or about 3 July
1998.

In brief, the Applicant asserts in his Notice of Application
that he was forced to resign on the grounds of “extreme stress”
brought about at least in part by “religious discrimination”
which had gone on for some time. It seems common ground
that he has instigated proceedings before the Equal Opportu-
nities Commission based on that alleged religious
discrimination.

The Respondent, by its Notice of Answer, has raised objec-
tion to the Industrial Relations Commission dealing with the
matter, at least insofar as it deals with religious discrimina-
tion.

The Industrial Relations Act 1979 in section 23(3)(d) pro-
vides, amongst other things, that the Industrial Relations
Commission does not have jurisdiction to deal with matters of
this kind where there is a provision in another statute which
provides for an appeal or relief of the kind now in question.

The Applicant seeks only compensation and not reinstate-
ment. The Equal Opportunity Act 1984 likewise provides, in
the ultimate, for compensation if indeed there is religious dis-
crimination within the scope of that Act.

It would be in the interests of both the Applicant and the
Respondent if these proceedings were adjourned to enable the
proceedings before the Commissioner for Equal Opportunity
to be dealt with. The Commissioner for Equal Opportunity,
insofar as it has jurisdiction, is the superior body by virtue of
section 23(3)(d) of the Industrial Relations Act 1979. In my
view, rather than face the prospect of these proceedings going
off half-cocked, they should be adjourned to enable the Com-
missioner for Equal Opportunity or the Tribunal to rule firstly
as to whether or not the complaint is within jurisdiction. As I
understand the position, the Respondent intends to challenge
its jurisdiction. If, indeed, the Commission or the Tribunal has
jurisdiction, whether and to what extent compensation, if any,
should be awarded, taking into account the Applicant’s dis-
missal, is then properly a matter for those bodies and not for
the Industrial Relations Commission.

On the other hand, if the bodies established under Equal
Opportunity Act 1984 do not have jurisdiction, then the Ap-
plicant would be able to proceed with this matter without being
inhibited in any way insofar as the allegation of religious dis-
crimination is concerned.

In the circumstances, I propose to adjourn the matter to a
date to be fixed, but in any event no earlier than 28 days from
this date.

Appearances: The Applicant appeared in person
Mr K.C. Brown as agent on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Andrew David Pether

and
Security Monitoring Centres Australia Pty Ltd.

No. 23 of 1998.
COMMISSIONER A.R. BEECH.

13 October 1998.
Reasons for Decision.

Andrew David Pether was employed by Security Monitoring
Centres Australia Pty Ltd (SMC) between 8th May 1996 and
his dismissal on 12th December 1997. He claims that his
dismissal was unfair. His claim is against SMC and two other
companies. However, SMC admits to being the employer and
there is no suggestion that the admission is not correct.
Accordingly, I find that SMC was indeed Mr Pether’s employer
and his claim against the other two respondents lapses.

Mr Pether’s dismissal was by way of redundancy following
the amalgamation by SMC of its two control rooms. Mr Pether
challenges the validity of the reason given for his dismissal.
In substance, he argues that the redundancy was an excuse to
dismiss him. He claims to have been harassed and victimised
during the course of his employment. SMC rejects Mr Pether’s
allegations. Mr Pether gave evidence during the course of the
proceedings. SMC presented evidence through its State
Manager at the time, John Norman Leask and from the then
Control Room Supervisor, Steven John Elliott.

The onus in this matter is upon Mr Pether to prove his claim
and I therefore turn first to consider his evidence. Mr Pether
filed a witness statement in the Commission (exhibit 1) and
also gave evidence in the hearing. His evidence is that a number
of attempts were made during his employment to terminate
him. He referred firstly to an incident on either the 10th or
11th April 1998 when SMC’s operating system had crashed.
Another security officer was sent to the control room to
investigate the crash. Mr Pether was on duty and there was,
apparently, an incident between them. The other security officer
made a complaint against Mr Pether. Mr Pether was suspended
for four days. Mr Pether was upset by this. He contacted his
union and also wrote an account of the incident to Mr Leask.
His evidence is that upon his return to work he and Mr Leask
had a heated argument.

If I understand correctly the point that Mr Pether is
endeavouring to make, it is that this incident was an example
of an attempt to have him terminated. I find it difficult to accept
Mr Pether’s interpretation of this incident. It is clear that an
incident occurred between him and the other security officer.
Certainly Mr Pether rang the other control room and apologised
for the incident and this confirms to me that there was an
incident. I see nothing that is exceptional in SMC’s response
to that incident. It had to investigate the incident. It did so. It
suspended Mr Pether. The decision to suspend him was not
made by Mr Leask or Mr Elliott. It was in fact made by the
then control room supervisor to whom Mr Pether reported and
who is currently Mr Pether’s agent in these proceedings. In
those circumstances it is hardly consistent with Mr Pether’s
general attack upon both Mr Leask and Mr Elliott to complain
about his suspension. In any event, his suspension was probably
justified. After all, the fact that Mr Pether was moved to
apologise suggests that he was at least in part a contributor to
the incident. He had previously been warned because he had
been rude to two fellow employees and I have the impression
that he was at least abrupt to that other security officer. In any
event, it seems that Mr Pether did not lose any wages as a
result of his suspension. SMC maintains that Mr Pether did
not lose any wages and Mr Pether dos not know whether he
did or did not lose any wages at that time.

In addition there is evidence that SMC could have taken
further action against Mr Pether at that time but did not do so.
That evidence only arose because of the answer given by Mr
Leask to a question asked of him by Mr Pether’s agent, Mr
Finnie (transcript p.74-75). In response to Mr Finnie’s question,
Mr Leask stated that on the 10th April Mr Finnie had
approached him stating that Mr Pether was being very rude,
very aggressive and was writing comments on some of Mr
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Finnie’s instructions, that Mr Pether was showing a blatant
disrespect for his authority and that, amongst other things, Mr
Pether should be given “another formal warning” (transcript
p. 74/75). However, Mr Leask disagreed with Mr Finnie’s
suggestion and preferred to send Mr Pether on a human
resources course to improve his handling of personal situations.
Mr Finnie did not dispute Mr Leask’s answer to his question
and I accept it. The point which arises is that if SMC did not
take advantage of the opportunity presented by Mr Finnie’s
recommendation to further discipline Mr Pether, it can hardly
be said that his suspension following the incident on either the
10th or 11th April 1998 was an example of an attempt to have
him terminated. I do not see that it was an example of an attempt
to have him terminated.

In May, and again in August, Mr Pether experienced sleeping
difficulties. Mr Pether was employed on shift work and he
believes this contributed to his sleeping difficulties. He obtained
a medical certificate in May but did not give it to his employer.
On the occasion in August he obtained a medical certificate
and this time did present it. He gave it to Mr Elliott. It was to
the effect that Mr Pether would benefit from an alternative to
night shifts. He thought that Mr Elliott’s response “how would
that help?” was strange. It is this comment which is the second
incident relied on by Mr Pether. Mr Elliott, when he gave
evidence, was not asked whether he made the comment, nor
was he asked to explain it, but even as Mr Pether has related
the comment, I am not sure that it is significant. Certainly
nothing eventuated from the presentation of the certificate at
the time.

In October Mr Pether was found unconscious in his car in
SMC’s carpark. Although Mr Pether himself did not refer to
this incident in detail in his statement, when Mr Elliott was
cross-examined by Mr Finnie he was asked why Mr Pether
had been driven home by SMC and only then had an ambulance
been called. In other words, why had an ambulance not been
called immediately? If the issue of the prompt calling of an
ambulance was to be relied upon by Mr Pether as another
incident one would have expected it to have been included in
his statement. It was not included and that might have led me
to pay less regard to the evidence of the incident when looking
at the case as a whole. However, the absence of evidence on
this issue may also have been due to the inexperience of both
Mr Pether and his agent in presenting evidence in the
Commission and I have therefore taken the time to consider it.
Mr Elliott’s explanation was that it was understood by him at
the time that Mr Pether had been drinking and that it was only
after Mr Pether was at home that he became aware of the reason
for Mr Pether passing out and contacted his doctor. It was then
that the ambulance was called. There is no suggestion that Mr
Elliott’s explanation is unreasonable and I accept it.

Mr Pether was hospitalised for 24 hours following that
incident and was then given a further week off work. During
that week, on about 13 October, Mr Pether went in to work to
hand in a medical certificate. He found the entry access code
to the building had been changed and he was unable to enter
the building. Once again, I understand Mr Pether to raise this
as a further incident of either harassment or victimisation.
However, Mr Pether’s own evidence is that Mr Elliott explained
to him that SMC was having problems with other employees’
access codes as well. Mr Elliott was not asked any questions
at all on this issue when he gave his evidence. The Commission
has no evidence to suggest that Mr Elliott’s comment to Mr
Pether at the time is incorrect. Mr Pether’s further evidence is
that he had spoken to “another employee” who had told him
that that employee thought Mr Pether was going to lose his
job but that is just not evidence which the Commission can
take into account: the other employee did not give evidence
and even if I accept the comment was made to Mr Pether, the
Commission has no idea why that employee was of that view.
Mr Pether has not made out the changed entry access code as
an incident of victimisation.

When Mr Pether returned to work SMC requested access to
Mr Pether’s medical practitioner, access which Mr Pether
denied. SMC then required Mr Pether to attend another doctor
for “a second opinion”. Mr Pether did attend, but denied SMC
access to the doctor’s report. This issue has a number of
elements to it. It was not clear to the Commission why SMC
sought access to Mr Pether’s medical practitioner or why it
sought a second opinion. As Mr Pether has indicated, he was

not claiming workers’ compensation but had been merely on
sick leave. In evidence, Mr Leask acknowledged that SMC
had not required a “second opinion” about any other employee
returning from sick leave. However, he stated that the reason
was in order to be sure that Mr Pether was able to work on
rotating shift work after the incident in SMC’s carpark given
Mr Leask’s knowledge of Mr Pether’s “aggressive attitude” in
the workplace. I accept Mr Leask’s evidence. In part this is
because Mr Pether, through his agent, did not cross-examine
him on it but also it is because although Mr Pether may have
been suspicious of the reason he has not shown that he had
good reason to be suspicious. It is up to Mr Pether to prove his
claims and the fact that he is not professionally represented
does not alter that position (Mensah v East Hertfordshire NHS
Trust [1998] IRLR 531 at 534; and see too Sin-Aus-Bel Pty
Ltd t/a the Ascot Inn v. Parfitt (1994) 74 WAIG 2075 at 2076).
The evidence before the Commission is not only the medical
certificate dated 9 October 1997 (exhibit B) to the effect that
“Mr Pether would benefit medically from an alternative to
night shifts”, but also that only a day after that date Mr Pether
had been found unconscious in the car park and hospitalised
for 24 hours. SMC has a duty of care towards its employees as
well as health and safety obligations and a contractual
obligation to its clients to provide a service. It is not unlikely
that SMC would be concerned that those obligations might
not be met if Mr Pether was in fact not medically fit to work
shift work. Mr Leask’s explanation is consistent with the two
letters SMC sent to Mr Pether at the time and which are attached
to Mr Pether’s statement. Further, Mr Pether admitted that
after SMC received a report from Dr Boehm dated 26 October
1997 he was returned to normal duties. The evidence does not
support the interpretation of this incident that Mr Pether placed
upon it at the time.

However, another issue which arises from this part of the
evidence concerns a statement alleged to have been said by
Mr Elliott when Mr Elliott delivered the letter to Mr Pether
which required him to attend another doctor. The evidence
from Mr Pether is that on 18 October 1997 Mr Elliott called in
to Mr Pether’s home to deliver the letter. Mr Elliott handed
Mr Pether the letter and stated “you’re being silly, you might
as well resign as we are going to sack you anyway … we have
enough to sack you, we’re just covering our asses”. Mr Pether’s
evidence is supported by a written statement from Mr Finnie
who was present when Mr Elliott was alleged to have said
those words. Mr Finnie’s statement corroborates Mr Pether’s
evidence. Mr Pether also attached to his statement a letter dated
22 October 1997 written by Mr Pether’s union on Mr Pether’s
behalf expressing the union’s concern at these “threatening
comments”. Read together, there is considerable emphasis on
this allegation in Mr Pether’s statement notwithstanding Mr
Finnie’s observation that the alleged statement is “…a very
small incident in amongst everything else” and he was “not
sure that it is going to make or break what is going on here”
(transcript p63). I tend to regard Mr Finnie’s comment during
the course of the hearing as a product of inexperience as an
advocate given that the statement was apparently seen by Mr
Pether as significant enough at the time to have written to his
union about. In the context of the claim brought by Mr Pether
the statement is an indication that the company had already
decided to sack Mr Pether at that time.

Mr Pether was not cross-examined on his allegation. Mr
Elliott’s written statement prepared the day before the hearing
does not refer to the alleged comments even though SMC had
Mr Pether’s statement containing the allegation prior to Mr
Elliott making his statement. Neither was the allegation
mentioned by Mr Elliott when he gave his evidence before the
Commission. Given the emphasis upon the incident in Mr
Pether’s statement, and the supporting documents, I have found
that significant. On the evidence before the Commission I
accept Mr Pether’s evidence on this point and find that Mr
Elliott did make those comments. Although Mr Finnie did not
give evidence and his statement is unsworn, the fact of it and
of the union’s letter leads me to conclude on the balance of
probabilities that Mr Pether’s allegation is correct. There is no
evidence from Mr Elliott denying the incident as it has been
stated to the Commission, nor of any response from SMC to
the union responding to the union’s letter, which could permit
a contrary conclusion. Although Mr Pether has been mistaken
in some of the conclusions he has reached from the evidence
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so far, and he was mistaken in believing, at the time of his
redundancy, that he was the only employee to undergo a written
assessment, I do not think he fabricated the allegation. I reach
that conclusion taking into account the fact that Mr Pether
described himself as unemployed although his curriculum vitae,
and his statement, indicate that he is presently employed. It
seems that in fact he regards himself as not in paid employment.
Mr Elliott’s comments were made to Mr Pether on 18 October,
effectively six weeks before Mr Pether’s termination due to
redundancy.

On 18 November 1997 Mr Pether received a letter from the
Director and General Manager of Chubb Security Holdings
Australia Pty Ltd in Sydney. It referred to the “consolidation
of SMC with the Chubb Electronic Security Division” effective
from 1 January 1998. Significantly, it contains the following—

As your new General Manager I wish to reinforce your
place as a member of our team in the new Division…
It is appropriate to acknowledge the significant efforts
that have been made by all members of SMC in improv-
ing our focus on, and performance for, our customers.
This will continue to be a critical element in the success
of the consolidated Division and it will secure a reward-
ing future for you and the company.
Once again welcome and I look forward to meeting you
personally on my visits to the states in the coming months.

 Although it was a standard letter to all employees it was
addressed personally to Mr Pether. It does not refer to any
possible redundancies. To the contrary, it states in the context
of the forthcoming changes that Mr Pether would be part of
the new structure. This was misleading given that in fact that
same structure would have no place for Mr Pether and he would
be made redundant.

Mr Pether also referred to a memo from Mr Leask dated 9
December 1997 regarding the staff relocation to Osborne Park
but that memo was addressed generally to all staff and placed
on the notice board and does not have the same significance as
the 18 November 1997 letter.

The Commission turns now to the dismissal of Mr Pether
and the reasons given for it.

It is common ground that SMC did have two control rooms:
one in West Perth and one in Osborne Park. It is also the case
that they were amalgamated. The amalgamation was proposed
from at least July 1997 (exhibit C paragraphs 26, 27).  The
basis for their amalgamation is set out in the memorandum
from Mr Leask to (presumably) SMC’s Sydney administration
which is attached to that exhibit. It refers to initial and
significant savings to be made by combining both control
rooms. It outlines options for staff savings in line with the
request from Sydney. It involved a relieving shift manager
being requested to accept a position as shift operator. It
anticipated that one MAS supervisor will be retrenched. It
further states that a day operator will be offered a new position
or retrenched; one other operator will need to be retrenched or
one leaving will not be replaced. One data entry operator will
be retrenched by the end of April.

Mr Pether was employed as a shift supervisor. The
amalgamation of the control rooms meant that the two shift
supervisor position in West Perth would become redundant.
However, there was one vacancy for such a position at the
control room at Osborne Park. Hence the anticipated
retrenchment of one supervisor referred to in exhibit C.  Exhibit
C indicates that the anticipated effect upon existing staff was
greater than merely the retrenchment of one supervisor (that
is, the position held by Mr Pether). The content of exhibit C
was not attacked during the course of the Commission’s
proceedings and I have no reason to doubt its contents. The
Commission finds therefore that the amalgamation of the
control rooms was a legitimate business decision on the part
of SMC.

The finding that the amalgamation of the control rooms was
a legitimate business decision on the part of SMC means that
to the extent that Mr Pether argues that his redundancy was
contrived he will need to show that it was not necessary for
him to have been made redundant as part of the amalgamation
of the two control rooms. This he has not done. The
uncontroverted evidence before the Commission from Mr
Leask is that the amalgamation of the two control rooms made
the two shift supervisors’ positions at West Perth redundant.

The Osborne Park control room had one vacancy for a shift
supervisor. Therefore one of the two shift supervisors from
West Perth would be able to go into that vacant position and
the other would not. There was no other position available in
SMC for the shift supervisor who was not placed in the Osborne
Park position because of a total downsizing of the operation.
That shift supervisor would be retrenched. No-one has replaced
Mr Pether in the position of shift supervisor. There is no
suggestion that Mr Leask’s evidence is not factually correct.
Therefore the Commission can only conclude firstly that the
two shift supervisors’ positions from West Perth would indeed
be redundant as a result of the amalgamation and secondly
that there was only one vacancy available for a shift supervisor.
There is no evidence to the contrary. Nor was there any
evidence that the shift supervisor who was not given the vacant
position at Osborne Park could have been employed in that
capacity elsewhere in SMC.

SMC therefore had to decide which of the two shift
supervisors would be offered the vacant position at Osborne
Park and, correspondingly, which shift supervisor would
thereby be made redundant. That task primarily fell to Mr
Elliott. On 10th December he informed both Mr Pether and
the other shift supervisor that they would both go through a
selection process for SMC to decide who would go to the
Osborne Park control room and who would be retrenched. On
11th December, he prepared a set of performance assessment
criteria. Mr Elliott developed the criteria in consultation with
Mr Woodhouse, who was in charge of both control rooms and
senior to Mr Elliott. Mr Elliott had worked with Mr Pether
and knew his abilities and his work. Mr Elliott then assessed
each of the two shift supervisors according to the performance
assessment criteria. I note that this was done by Mr Elliott
alone; Mr Woodhouse was not familiar with the two shift
supervisors and his role was to provide information on what
was needed at the Osborne Park control room.

On 12 December Mr Elliott and Mr Woodhouse spoke
separately to Mr Pether and the other shift supervisor. Each
was shown a typed version of the performance assessment
sheets for the purpose of enabling them to provide comments
on the assessment and respond to any comments made by Mr
Elliott. Following that process, Mr Elliott, in consultation with
Mr Woodhouse, then decided who would be offered the vacant
position, and who would be retrenched.

In principle, there can be little valid criticism of the procedure
which was followed. Both employees were assessed and given
an opportunity to comment on the assessment prior to the
decision being made. However, in fact the typed version of
the performance assessment sheets distributed to both shift
supervisors did not contain the detail relied upon by Mr Elliott
in the assessment which he made. Two examples will suffice
by way of illustration. The third criteria is headed:

Company Policy: Does the Senior Operator follow and
endorse company policy?

Mr Elliott’s handwritten assessment of Mr Pether is as
follows (allowing for some of Mr Elliott’s abbreviations)—

“General adherence
Makes STD phone calls on shift;
Wears army uniform on shift;
Passes information to opposition.”

I understand Mr Elliott’s reference to “opposition” refers to
the control rooms of competitor companies. The typed version
of the performance assessment given to Mr Pether for his
comment under this heading states—

“Andrew generally adheres to Company policy.”
The fourth criteria is headed—

Loyalty: Has the Senior Operator demonstrated loyalty
to his/her colleagues, and the Company?

Mr Elliott’s handwritten assessment of Mr Pether is as
follows—

“Poor
Always blames other operators—not his fault;
Quick to run down company and operators to both [cli-
ents] and friends (Andrew Turner)/opposition.”

The typed version of the performance assessment given to
Mr Pether under this category states—

“Andrew is more inclined to support his own cause with
limited loyalty to the company and or his colleagues.
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I have found the difference between the hand written
assessments and the typed version of them to be quite striking.
This is particularly so given the quite serious allegation
contained within Mr Elliott’s handwritten assessment that Mr
Pether passes information to the control rooms of competitor
companies. On the face of it, if such conduct had occurred it
would amount to disloyalty and would warrant disciplinary
action being taken.

The typed version of the performance assessment sheets was
quite sanitised when compared to the handwritten assessment.
There was no reason for it to be so. Mr Elliott’s evidence is
that he asked Mr Leask’s secretary to type the comments from
the performance assessment onto fresh performance sheets. I
do not accept that evidence. There is a clear difference between
the handwritten and typed versions which can only have
occurred as a result of a deliberate re-drafting which occurred,
apparently, in conjunction with Mr Leask. I have been unable
to find a satisfactory reason why that should have been done.
I do not accept that it was done merely so that it was easily
legible for the two shift supervisors. As I have found, the
differences vary, but in at least one case, the difference is
significant. I do not say it is the only difference of significance.
I note that in the case of the performance assessment for the
other shift supervisor, there is very little difference between
Mr Elliott’s handwritten assessment and the typed version
presented to that person. Admittedly, in the case of the other
shift supervisor, there are not the negative comments in the
handwritten assessment as there were in the case of Mr Pether.
Nevertheless, there were more differences between Mr Pether’s
handwritten and typed assessments than there were between
the handwritten and typed assessments of the other supervisor.

Thus, Mr Pether was given the opportunity to comment on
an assessment of him which was not the same as the assessment
made of him by Mr Elliott. It did not give Mr Pether the facts,
and an opportunity to comment upon them, upon which his
continued employment would be assessed. Mr Elliott’s
evidence, in response to a direct question from the Commission,
is that he used his handwritten assessment as a check list and
faithfully put each of his handwritten points to Mr Pether. I
am not entirely convinced of this. The questions asked of Mr
Pether in cross-examination about what Mr Elliott actually
said to him as each point was mentioned do not reveal that
each handwritten point was indeed raised. The issue was not
addressed by Mr Pether in his own evidence because the
existence of the handwritten assessments only became apparent
during Mr Elliott’s evidence when he tendered his statement
with them attached to it. Prior to that, as I understand it, their
existence was not known, at least to Mr Pether or his agent. It
is therefore not clear from the evidence as a whole that all the
differences were put to Mr Pether at the time.

But, even if Mr Elliott is correct in his recollection, I am not
persuaded that Mr Pether was given a proper opportunity to
adequately contribute to the decision ultimately to be made by
SMC that his services were less valuable than the services of
the other supervisor. Fairness required he be given the
opportunity to respond to his assessment. There is a difference
between giving Mr Pether a document containing all the issues
upon which SMC would make its decision and giving him a
different document supplemented with comments or
allegations, if indeed all of them were put to him. For that
reason I find the procedure followed by Mr Elliott to have
been unfair to Mr Pether.

Conclusion
Mr Pether has not shown the victimisation of him by SMC

as he has alleged in his statement. On the evidence before the
Commission he has been mistaken in a number of the issues
he raised in the Commission. He was mistaken to characterise
his suspension in April as victimisation. He was mistaken about
the changed access code and the incident about the calling of
the ambulance and SMC’s interest in his medical condition.
He was mistaken in his belief that he was the only employee
to have a written performance assessment. As the Commission
has found, the amalgamation of the two control rooms was a
legitimate business decision by SMC. Further, the
amalgamation meant that one of the two shift supervisors at
West Perth would be made redundant. Furthermore, the
evidence is clear that Mr Pether was dismissed by reason of
redundancy.

The Commission must deal with the dismissal which actually
occurred. For example, there may be a situation where an
employer has formed a view that an employee performs his or
her work so poorly that the employee should be dismissed.
However, before the employer can put into train the disciplinary
process that fairness requires be implemented, the employer’s
business suffers a downturn such that staff need to be made
redundant. As a result the employer makes a number of staff
redundant, one of whom is the employee previously referred
to. If that employee complains to the Commission that his or
her dismissal was unfair, the Commission would look to the
dismissal which occurred. That is, that the employee was
dismissed because the business needed to reduce its staff, not
because of alleged poor work performance. The employee may
have been selected for redundancy because of poor work
performance but that is not the reason for the dismissal. The
reason for the dismissal is the need to reduce the workforce.
To put it another way, once it is established on the facts that an
employer was genuinely obliged to reduce its workforce, then
an employee dismissed by reason of redundancy is able to
argue that the dismissal is unfair on two grounds. The first
ground is that it was unfair for him or her to have been selected
for redundancy because another employee retained in
employment ought to have been selected instead (see Gromark
Packaging v Federated Miscellaneous Workers’ Union of
Australia, WA Branch (1992) 73 WAIG 220 at 224; AMWSU
and OPDU v Australian Shipbuilding Industries (WA) Pty Ltd
(1987) 67 WAIG 733 per Brinsden J at page 734 and per Olney
J at page 738). The second ground is that the dismissal itself
was handled so poorly that it amounted to a harsh exercise of
the employer’s right to dismiss (Gilmore v Cecil Bros, FDR
Pty Ltd, Cecil Bros Pty Ltd (1996) 76 WAIG 1184; as confirmed
on appeal at 4434 and (1998) 78 WAIG 1099). In such a case,
a dismissal may still be unfair even though the employer made
payments to a dismissed employee which it was not obliged to
pay pursuant to the award or the contract of employment, even
if the additional payment amounts to 12 months’ wages.

In this case the need for SMC to reduce staff has been made
out. If Mr Pether believes that there was no need to reduce
staff numbers, he has not shown it here. It is uncontroverted
that the position once occupied by Mr Pether has not been
filled. There is no evidence that Mr Pether could have been
employed elsewhere. The redundancy was therefore genuine.
Mr Pether did not really seek to argue that the other shift
supervisor should have been selected for redundancy in
preference to him but to the extent that he did the argument
does not succeed. The assessments of Mr Pether by Mr Elliott
were challenged in part but even taking that challenge into
account, the Commission could not conclude that the other
shift supervisor should have been selected for redundancy in
preference to him based upon a comparison of the two
assessments.

However, the second ground available to Mr Pether, that is,
that the dismissal itself was handled so poorly that it amounted
to a harsh exercise of the employer’s right to dismiss, has more
strength to it. Only some three weeks earlier Mr Pether had
received the letter from the Director & General Manager of
Chubb Security Holdings Australia Pty Ltd in Sydney assuring
him of a “rewarding future” with the organisation. Further, his
assessment was carried out by the same person who had said
to him only six weeks earlier that he should resign because
SMC was going to dismiss him anyway. I do not see how Mr
Pether could be expected to view his selection for redundancy
objectively in those circumstances. Indeed Mr Pether clearly
did not view the assessment process objectively as the letter
he prepared and handed to Mr Elliott on the day of his dismissal
shows. The Commission finds that the involvement of Mr
Elliott in Mr Pether’s assessment and redundancy would have
flawed the process from Mr Pether’s point of view given the
statement he made (cf. Bullock v Mayne Nickless (1996) 68 IR
227 at 233) and together with the letter he had earlier received
leads to the conclusion that the exercise of SMC’s right to
dismiss Mr Pether was exercised so oppressively towards Mr
Pether that it amounted to an abuse of that right.

The Commission now considers the appropriate relief to be
ordered. Although Mr Pether seeks reinstatement it is opposed.
I find that the mutual lack of trust between Mr Pether and
SMC means that reinstatement is impracticable. Indeed, it is
difficult for it to be otherwise given that the position in which
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the applicant was formerly employed no longer exists (Gilmore
v Cecil Bros, above). I therefore consider the question of
compensation. Compensation is for the purpose of
compensating the dismissed employee for the loss or injury
occasioned by the unfair dismissal. As to loss, the unfairness
did not cause Mr Pether any greater loss than occurred in any
event. That is, Mr Pether’s employment would have ended
when it did in any event even if the unfairness had not occurred.
He has not lost anything more than would have occurred had
the dismissal not been unfairly handled. I take into account
that the respondent company paid Mr Pether four weeks’ wages
as a redundancy payment which was in excess of any award
entitlement. However, that payment does not also compensate
Mr Pether for the injury caused by the unfairness of the manner
of his dismissal (Gilmore v Cecil Bros, above) and I do not
regard the evidence of any income earned by Mr Pether since
his dismissal as relevant to the assessment of compensation
for that reason. In my assessment, and on the evidence before
me regarding the genuine reason for the redundancy and Mr
Pether’s length of service, I assess that a sum equal to the
redundancy payment made is appropriate compensation. The
Commission will therefore order SMC to pay Mr Pether a
further four weeks’ wages as compensation for the unfairness
which occurred.

A minute of proposed order now issues.
Appearances: Mr A. Finnie on behalf of the applicant.
Ms M. Saraceni (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew David Pether

and

Security Monitoring Centres Australia Pty Ltd.

No. 23 of 1998.

16 October 1998.
Order.

HAVING heard Mr A. Finnie on behalf of the applicant and
Ms M. Saraceni (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—

(1) DECLARES that Andrew David Pether was unfairly
dismissed by Security Monitoring Centres Australia
Pty Ltd; and

(2) ORDERS that Security Monitoring Centres Australia
Pty Ltd, within 14 days of the date of this Order, pay
Andrew David Pether the sum of $1,744.44 as com-
pensation.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christie Marie Pitts

and

Silhouette Publications.

No. 813 of 1998.

COMMISSIONER P E SCOTT.

2 November 1998.
Reasons for Decision.

Extempore.
THE COMMISSIONER: The matter before the Commission
is an application made pursuant to s.29 of the Industrial

Relations Act, 1979 whereby the Applicant claims that she
has been unfairly dismissed and she also seeks the payment of
outstanding benefits according to her contract of employment.
The application is made against Silhouette Publications. The
question for determination is whether or not there was an
employer/employee relationship between the Applicant and
Silhouette Publications such as to provide this Commission
with jurisdiction.

The Commission has heard evidence from the Applicant and
received into evidence a number of documents. Those
documents include a group certificate for 1998, made out in
the Applicant’s name. The name of the employer in this
document is Silhouette Publishing Pty Ltd and there is an ACN
number. (my underlining)

Exhibit 2 is an Employment Separation Certificate from
Centrelink in the name of the Applicant and the employer details
include the name Silhouette Publications. (my underlining)
There is also a document which is a lease agreement which
provides that three persons including the Applicant, trading as
Hype Magazine, were offering to lease certain equipment.
There is also a request for debiting amounts to accounts by the
direct debit system dated 8 May 1998 and the name of the
company, or business name, is listed as Hype Magazine.

The Commission has heard evidence from the Applicant that
she was originally told that she was employed by Hype
Magazine but this was said to be linked to Silhouette
Publications. She says that a person named Jamie Huber was
in charged of her work, and, it would appear, in charge of the
publication of Hype Magazine, and the Applicant says that he
signed the Employment Separation Certificate. She says that
Peter Huber, who is Jamie Huber’s father, attended the office
from time to time but she was not aware of any involvement
by him in the business.

The Applicant’s evidence is contradicted by that of Peter
Huber who says that he is the owner of Mirran Pty Ltd trading
as Silhouette Publications. He says that that company does
not and has not employed employees other than directors and
that he has helped his son out in respect of Hype Magazine in
the capacity of a father helping a son. He says he has not
authorised the use of the name Silhouette Publications in
respect of the publication of Hype Magazine and he was not
previously aware that Silhouette Publications was referred to
as the publisher of that magazine. He says, too, that Silhouette
Publications is not a proprietary limited company, rather it is a
trading name of another company.

Where there is a conflict in the evidence, the Commission is
required to consider that evidence and reach a conclusion. My
conclusion in this matter is that the Applicant has been unable
to demonstrate, on the balance of probabilities, that the
Respondent she has named in her application was her employer.
The difficulty would appear to be that her employer has either
falsely or erroneously used the name of another entity. I am
not able to alter the name of the Respondent to a completely
different entity. I am able to amend the name of the Respondent
if it were simply to correct an error in that name. The Owners
of Johnston Court and Dumancic (IAC) (70 WAIG 1285) and
Bridge Shipping Pty Ltd -v- Grand Shipping SO (HC) (1991)
173 CLR 231 at 245. It is most unfortunate for the Applicant
that she appears to have been misled in official documents
which have been drawn up by others and relied upon by her.
That is a matter which she would need to take up elsewhere
because it is not within the power of the Commission to make
the alteration that may be necessary were she to find the correct
name of her employer. Clearly, Silhouette Publication was not
the employer of the Applicant.

Accordingly, as there was no relationship of employer and
employee between the parties, there is no jurisdiction for the
Commission to deal with this matter. An Order for its dismissal
is appropriate.

APPEARANCES: The Applicant on her own behalf
Mr S Heathcote on behalf of the Respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christie Marie Pitts

and

Silhouette Publications.

No. 813 of 1998.

COMMISSIONER P E SCOTT.

2 November 1998.
Order.

HAVING heard the Applicant on her own behalf and Mr S
Heathcote on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Corrine May Roe

and
Bradley Gordon Shepherd.

No. 887 of 1998.
COMMISSIONER J.F. GREGOR.

21 October1998.
Reasons for Decision.

(extempore)
THE COMMISSIONER: On 22 May 1998, Corinne May Roe
applied to the Commission for an order pursuant to s.29 of the
Industrial Relations Act 1979, (the Act), on the grounds that
her dismissal from employment with Bradley Gordon Shepherd
had been harsh, oppressive and unfair. The application was
subject to a conference before the Commission on 9 September
1998. At that conference Ms Mackey, who appeared in these
proceedings for the respondent, drew the Commission’s
attention to the Notice of Answer and Counter Proposal (the
Answer) that had been filed by Bradley Gordon Shepherd.

In the Answer, Bradley Gordon Shepherd objected to the
Commission’s jurisdiction to hear the claim on the basis that
the putative respondent was never the applicant’s employer.
The Commission was told that the respondent is a dental
surgeon and operates a dental surgery through a service
company known as Mt Barker Holdings Pty Ltd, which
employs all dental nurses, clerical and administrative staff in
the work of the practice of Doctors B.G. Shepherd, G.L.
Liddlelow and M.Q. Kinsella. Because the respondent took
the position that the Commission had no jurisdiction it became
an issue between the parties and the matter was listed for
hearing.

The relevant information upon which the Commission must
base its judgement is as follows. It is accepted that Ms Roe
obtained a position at the dental practice on 4 May 1998. She
did so after having been interviewed first by the incumbent
practice manager, then by what was described by the applicant’s
advocate as a panel interview. Dr Bradley Shepherd was one
of the interviewers on the panel. There was no evidence called
before the Commission to support the submissions from the
bar table, but in the absence of any objection from the applicant,
I will accept what was said from the bar table in its generality.

It is said by Mrs Roe that Dr Shepherd basically led the
interview, talked to her about rates of pay and related
employment matters, and so therefore it did not raise questions
in her mind when on 11 May 1998, some seven days after she
started work, that she received a formal offer over the signature
of Dr Brad Shepherd, but on a letterhead, which I will call the
practice letterhead, which is according to the evidence of Dr

Shepherd, the only letterhead that the practice uses. When the
applicant received the letter, she thought, and continues to say
through her advocate, that she thought at all times she was
employed by the practice of Drs Shepherd, Liddlelow and
Kinsella.

That, however, is not the evidence of Dr Shepherd. He has
told the Commission that the way the accounting of the
financial side of the practice is established is in two parts.
First there is a separate employment relationship between the
two dentists and the therapist, that is the professional staff are
employed by one entity, and the administrative staff, or service
employees as he described them, which includes the nurses
and the reception staff, are employed by a second entity known
as Mt Barker Holdings Pty Ltd.

By reference to a number of exhibits, Dr Shepherd told the
Commission how the financial structure of the practice is
operated. Wages are prepared weekly. The practice manager
has access to the accounting records through the computer and
processes the pays for the two groups separately. This results
in two separate cheques being drawn and these are taken to
the bank, and cashed. Cash is brought back and broken up and
paid to the employees. The pay is accompanied by a pay slip.
Two examples of those were given to the Commission (Exhibit
M1 and M2). One which has the heading “Bradley Gordon
Shepherd”, under the heading of the ACN number is a marking
‘NA’, which I take to mean not applicable. That particular pay
slip was for a dental hygienist, one of the categories of persons
that Dr Shepherd in his evidence said is paid under the first
group of employees, if I can put it that way, under the
professional group.

The second is for a dental assistant, and that contains a
heading “Mt Barker Holdings Pty Ltd”, with the ACN number
printed underneath. The Commission was also shown two
cheque butts (Exhibits M3 and M4), which were said to indicate
or demonstrate that two separate cheques are drawn. That is a
cheque is written for each only. The Commission was also
shown an employment declaration (Exhibit M5). The applicant
challenges the employment declaration on the basis that it may
not have been completed when she signed it. Whether it was
or it was not, the important thing is that the form is an Australian
Tax Office form and the employer signs it as being correct
under pain of penalty.

In other words, if there is falsification penalties may apply.
It is reasonable to assume that it is not likely that there has
been a falsification of the form and it is more likely than not
that the correct name of the employer has been entered on to
the form. Whether it is or not is not a key issue in determining
who the real employer was, it is an indicator. In support of the
argument advanced by Ms Mackey on behalf of Dr Shepherd,
that he is not the employer (Exhibit M6) some bank documents
were exhibited. Those documents are photocopies and show a
breakdown of moneys required for two separate entities, BGS
Dental and Mt Barker Holdings Pty Ltd.

Attached to those are the transfer arrangements for individual
employees. I have also had presented to me a group certificate
(Exhibit M6). Mr Roe, who appeared for the applicant, says to
me perhaps I should not take any notice of the certificate
because it was completed after the application was filed. Again
I say to that that, this is a document required pursuant to the
Taxation Assessment Act (Commonwealth 1985). It is not a
document that one is required to take judicial notice of, but it
is another indicator of the identity of the employer.

The Commission has all that information before it. Mr Roe’s
argument is that the applicant was first interviewed by the
practice manager and thus by a panel of interviewers which
included Dr Shepherd. He says that Dr Shepherd took a
proactive role. No mention was made of Mt Barker Holdings
Pty Ltd. He said even though it is not relevant here, there was
no probationary period. He says that all the arrangements as
far as the applicant was concerned were made with Dr
Shepherd, that the applicant had no reason to know of the
existence of Mt Barker Holdings Pty Ltd, and even if she did
it is clearly a company designed to deal with the financial
aspects of income distribution in the practice.

Mr Roe drew to my attention, when he was discussing the
letter of offer, that there was no mention made of Mt Barker
Holdings Pty Ltd on that letter, as the Companies Law requires
that the ACN numbers be shown on public documents as
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defined and such a letter would be, in Mr Roe’s view, a public
document. All in all, the applicant’s position was that she had
no reason to believe anything other than that Bradley Shepherd
was her employer, and if that is the case, then the Commission
should apply the powers that are vested in it by s.27(1)(m) of
the Act which allow it to correct, amend or waive any error,
defect or irregularity whether in form or in substance, and to
allow a variation to the identification of the respondent in this
matter.

Mr Roe did not say that, but I think that is what he wants me
to do. This is an application which an individual is empowered
to file pursuant to s.29 of the Act, which provides that an
industrial matter may be referred to the Commission in the
case of an employee who claims that he or she has been harshly,
oppressively or unfairly dismissed from his employment.
Relevant to this matter is subsection (3) of s. 29 of the Act,
where the Act provides a referral by an employee under
subsection 1(b)(1) cannot be made more than 28 days after the
date on which the employee’s employment terminated.

This is an imposition of a strict time limit, and because that
time limit exists and the Commission does not have the power
to vary it because it is a mandatory time limit. It is more
important than ever that proceedings under the Act be instituted
correctly in the first place. Most significantly, that requires
that the applicant’s former employer be correctly identified.
The onus is on the person who files the application to establish
the true identity of the former employer. As in this case, this
might not always be easy where, for example, the employer is
a family trust, or a subsidiary of a holding company. In many
instances people employed by subsidiaries of holding
companies would be in a very similar situation to the applicant
in these proceedings finds himself in, in that they would never
know that there is a holding company or at least not know the
identity of the holding company.

Nevertheless, the obligation rests with the employee to
establish the identity of the former employer and it is not open
to the Commission to make an order against a number of
persons or companies and leave it to them to determine which
one is liable to comply with the order. It is impermissible to
list a whole range of persons and bodies, I am not saying it
happened here, but I mention it to illustrate the point that an
applicant cannot list a whole range of persons and bodies
corporate who have some connection with the employment,
or just one of them in the belief that they are somehow one
and the same and leave the rest to chance.

That issue has been dealt with in Frost v. Webster (1990) 70
WAIG 4132..

It is important to appreciate the difference between a
partnership and a trust, an incorporated company, or
association. It is also very important to appreciate that a
company is an entirely separate and distinct entity from its
shareholders. In some cases it might be possible to overcome
the difficulties by amending the notice of application, but that
is not always the case. An amendment is allowable to correct
a misdescription of the respondent where, in essence, the
identity of the respondent does not change (see: Owners of
Johnston Court Strata Plan No. 5493 v. Djumanivic (1990) 70
WAIG 1285; see too: Sin-Aus-Bel trading as The Ascot Inn v.
Ray Parfit (1994) 74 WAIG 2075 at 2077).

This might be allowable after an order is made, but it is
certainly not at this stage. In any event, an amendment cannot
be achieved simply by filing a Notice of Application. There
must be an Order of the Commission, and that is essentially
what Mr Roe has asked for today. An amendment will not
ordinarily be allowed if it involves the substitution of a new
respondent. That is because, as I have said earlier, the adding
or substituting of a new party cannot be allowed more than 28
days after dismissal because such an amendment is tantamount
to instituting new proceedings. If that were allowed, the scheme
of the Act which requires the application to be commenced
within 28 days of the termination of the employment would
be frustrated.

Ms Mackey, who appeared for the respondent, drew to my
attention the provisions of s.26 of the Act and the equity rules
that are set out in that provision. I cannot apply those tests if
the statute otherwise directs a mandatory approach to a
particular matter, in this case, whether or not an application
can in effect be filed outside a 28 day period. As Ms Mackey

drew to my attention, I am unable to apply those tests because
I am unable to bring to bear the powers in s.27(1)(m) of the
Act, that is, the power to waive defects and correct
irregularities.

Regardless of what I might feel about the merits in
the matter, and it is not appropriate that I express a view
about those because I am barred from doing so, I am
required to find that the Commission is without
jurisdiction to hear the matter as filed against Bradley
Gordon Shepherd, on the basis that Bradley Gordon
Shepherd was not the true employer.

For these reasons I am obliged to dismiss the application for
want of jurisdiction.

Appearances: Mr CM Roe appeared on behalf of the
Applicant

Ms E. Mackey appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Corrine May Roe

and

Bradley Gordon Shepherd.

No. 887 of 1998.

COMMISSIONER J.F. GREGOR.

21 October1998.
Order.

HAVING heard Mr C M Roe on behalf of the Applicant and
Ms E Mackey on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Shirley Lynette Scanlan

and
Greenport Nominees Pty Ltd T/a Indiana Tea House.

No. 587 of 1998.
COMMISSIONER A.R. BEECH.

23 September 1998.
Reasons for Decision.

Shirley Lynette Scanlan was employed as the Administration
Manager of the respondent company from, effectively, the 19th
August 1996 until her dismissal on the 11th March 1998. There
are two issues which require the determination of the
Commission. The first arises because in August 1997 the
applicant claims that the respondent company unilaterally
reduced her wage. She claims that she is entitled as a benefit
under her contract to be paid the wage pursuant to her contract
of employment until the date of her termination. The second
issue is that she claims that her dismissal was unfair and she
seeks to be compensated for it.

The applicant was associated with the respondent company
when it was formed in November 1994 to open the Indiana
Tea House at Cottesloe. The Tea House opened in October
1996. I accept her evidence that, at that time, she was in charge
overall of the administration of the respondent company for
that purpose. Eventually, a contract of employment was entered
into between the applicant and the respondent company. In
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exchange for working hours which would range between 30
and 40 hours per week, the respondent company would pay
the applicant $950.00 gross per week. This arrangement
continued until August 1997.

The reduction in the applicant’s wages
In late January 1997 the respondent company employed

Arthur Murphy as its Financial Officer. He was employed to
look at the operations of the Indiana Tea House. On his
evidence, he thought that the administration of the respondent
company’s operations was a mess. It did not have any systems
in place at all. He engaged Laurie Holyoake to work for the
respondent company with him on a consultancy basis. Mr
Murphy had control over the staff which, by that stage, involved
the applicant and two other employees.

Mr Murphy observed that the applicant’s work had been
substantially decreasing over time, particularly with the
employment of other staff. For example, cashiering was being
performed in the restaurant. One of the other staff would do
the typing. He also believed that the applicant’s hours were
becoming more part-time than the full-time hours which she
had been putting in previously. He had also formed the view,
although the basis upon which this view was formed is not
entirely clear to the Commission, that part of the applicant’s
wages was paid in recognition of the contribution made by her
husband who was, and possibly is, a Director of the respondent
company. The applicant denies that her wage included such a
component. In any event, Mr Murphy initiated discussions with
the applicant about formally reducing the number of hours for
which she should be paid, and correspondingly her wage rate.
The applicant was prepared to agree to a reduction in her hours
to between 15 and 20 per week on the basis of a wage rate of
$20.00 per hour. However, Mr Murphy was not prepared to
agree to that rate and offered $15.00 per hour. The applicant
rejected that offer. No agreement was reached between them.
Mr Murphy told the applicant that he would place the matter
before a meeting of the Directors of the respondent company
for their consideration, however he would not be able to
recommend $20.00 per hour.

In fact, the matter was not placed before a meeting of the
Directors. The Commission understands that there was not a
meeting of Directors before whom the matter could be placed.
The Commission has detected from the evidence an
undercurrent of a deterioration in the relationship between the
applicant’s husband and the respondent company. It is not clear
whether that is the reason why a meeting of the Directors was
not held but the fact remains that it was not. Rather, Mr Murphy
discussed the matter with the Chairman of the Board. On 5th
August the applicant wrote to Mr Murphy (Exhibit No. A)
stating—

“This is to confirm the details of our conversation last
Thursday in that you would take the matter to the Direc-
tors for a decision and advise me before any change was
made to my position.”

According to the applicant, on that same day after Mr Murphy
had seen the letter, he called her in to see him and said, with
that letter in his hand—

“I haven’t had time to discuss this with the Directors and
anyway I have adjusted your pay.”

I accept the applicant’s evidence of that conversation. Indeed,
Mr Murphy’s evidence of that conversation is not materially
different, and it is not materially different from the comment
written by him on the foot of the letter. The “adjustment” of
the applicant’s pay rate was to reduce it from $950.00 per week
to $15.00 per hour based upon a 15—20 hour week. Mr Murphy
did not tell the applicant the rate to which her rate had been
“adjusted”. The applicant discovered the rate from the staff
member who processed the pays. It was also applied
retrospectively to the beginning of the pay week in which that
conversation occurred. That is, the respondent company took
the action that it did on the 5th August but it was applied
effective from the 1st August. Her wage dropped from $950.00
in the week of 28/7/97 to $442.50 in the week of 3/8/97.

It is accepted that the applicant at no time had agreed to that
variation in her contract of employment. The action of the
respondent company, with whose authority Mr Murphy was,
apparently, acting, was taken unilaterally.

That action was quite wrong. It is quite clear that an employer
cannot unilaterally vary the contract of employment between

it and an employee (Belo Fisheries v Froggett (1983) 63 WAIG
2394; RS Components Ltd v. Irwin [1974] 1 All ER 41 at 43).
Still less can it do so retrospectively. Indeed, it was not argued
that the employer has the right to do so. The employer no more
has that right than the employee has the right to unilaterally
change a term of a contract of employment. The respondent
company could have insisted that the applicant continue to
work the hours she had agreed to in her contract of employment.
It did not do so. But that does not entitle it to unilaterally reduce
her wages.

It is true that the applicant was prepared to agree to the
reduction in hours. However, the issue is not the reduction in
hours but the reduction in the wage rate. The fact that the
applicant was prepared to agree to a reduction in hours does
not mean that the employer had her agreement to reduce her
wage rate to a figure of its own choosing.

It was argued by the respondent company that because the
applicant continued to work, and did not raise any further
objection to a pay rate of $15.00 per hour after her wage was
reduced until her dismissal, that she must be taken to have
accepted the respondent company’s action by virtue of her
conduct. That is an argument with which I have considerable
difficulty. I am not aware of any authority to support such a
proposition. In the context of fair bargaining between an
employee and a employer, there may be a number of reasons
why an employee may feel unable or unwilling to challenge a
decision unilaterally taken by an employer which reduces a
benefit under the employee’s contract of employment. Such
reasons could include fear of losing the job or of feeling that
there is little point in objecting to the employer’s actions
because the employer is unlikely to change its mind. Further,
the authorities suggest that the mere fact that the employee
continued to work, albeit at the reduced rate, is irrelevant (Belo
Fisheries, above per Kennedy J at 2395; Rigby v. Ferodo
Limited [1987] IRLR 61, and the appeal at 517). I am therefore
not prepared to accept that the applicant must be taken to have
agreed to the respondent company’s unilateral action by
continuing to work.

I find that the respondent company’s unilateral action
breached the contract of employment between it and the
applicant. The Commission does not award damages for breach
of contract. Rather it has the power to order the employer to
pay to an employee, or a former employee, a benefit to which
the employee is entitled under the contract of employment
between them. It remains to consider what benefit the applicant
has been denied by the respondent company’s action. Prima
facie, the applicant is entitled to continue to have been paid at
the rate according to her contract of employment from that
date until her termination: Belo Fisheries, above; Rigby v.
Ferodo Limited, above. In those cases the respective
employee’s work did not change, merely the remuneration.
However in this case the evidence, including from the applicant
herself, is that the hours that she had been working, at least
since the middle of 1997, had been progressively reducing.
Indeed, that it why she had been prepared to agree to a reduction
in the hours for which she was to be paid. Further, in fact,
after the respondent company’s unilateral action, the applicant’s
hours did reduce further (although, as will be seen later in
these reasons, not immediately). If the applicant did not work
the same hours of work after the wage reduction as before it,
she does not have an entitlement under her contract of service
to receive the $950.00, which is based upon the greater hours,
until her termination. There would be no reason in equity for
the Commission to require the respondent company to continue
to pay the applicant the wage rate which had been based upon
her working greater hours.

In the circumstances, a reasonable approach is to consider
the action which the respondent company could have legally
taken given that it was unable to reach an agreement with the
applicant regarding the reduction in wage rate. That action
would have been to have formally given the applicant the
required notice of termination of the contract of employment
and immediately offer her a new contract of employment on
the terms and conditions which the respondent company
believed were fair (see RS Components Ltd v. Irwin, above).
The fact that the applicant agreed that her hours ought be
reduced would argue against any claim that such a dismissal
would have been harsh, unfair or unjust.
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However, in this matter there is no evidence before me that
a notice period was ever agreed between the parties. I
acknowledge that at termination the applicant was paid two
weeks’ wages in lieu of notice (exhibit 5), but that is not
evidence that the notice period was agreed to be two weeks.
Where a contract of employment is silent as to a notice period
to be given, the Commission will imply a reasonable period of
notice. What period will constitute reasonable notice depends
upon the facts (Quinn v Jack Chia (Australia) [1992] 1 VR
567, (1991) 43 IR 91; Irons v Merchant Capital (1994) 116
FLR 204; Cohen v. Nichevic [1976] WAR 183). That requires
a determination of what a reasonable period of notice would
have been in this case (Quinn v Jack Chia (Australia), above).
Reasonable notice is to be assessed at the time it is to be given
not at the time of the commencement of the contract (Quinn v
Jack Chia (Australia), above; and cf. Martin-Baker Aircraft
Co Ltd v Canadian Flight Equipment Ltd [1955] 2 All ER
722). What constitutes reasonable notice will be calculated
according to each particular circumstance by balancing a
number of factors (see for example Dyer v Peverill (1979) 2
NTR 1). A number of those factors are conveniently
summarised by the authors of The Law of Employment,
Macken, McCarry and Sappideen, 4th ed., p.166—167 and I
have had regard to those factors in my consideration of this
matter.

However, in this case there is not a great deal of evidence on
all of those factors. On such evidence as I have, I have found
relevant that the applicant had between 10 and 11 months’
service. That is not a long time. However, she had a prior
relationship with the respondent company dating from
November 1994, prior to her becoming its employee, which it
is only fair should be included if regard is to be had for her
length of service. Her employment was at a relatively senior
level, by reference again to her prior relationship with the
respondent company and her overall, and single, responsibility
for setting up the administration of the Indiana Tea House prior
to its opening in October 1996 and afterwards until at least the
beginning of 1997. She was a signatory to the cheque account.
She had keys to the premises and the safe. The applicant has a
degree with a double major in accounting and computing. She
also has considerable work experience. Her role might well be
considered a management role, as she herself believed it to be.
The wage she was paid appears to have been a relatively high
wage. Although no direct comparisons were placed before the
Commission, I find that that wage level is “not at the level of
a menial clerk” (Irons v Merchant Capital, above at p.209).
There is no evidence of an industry practice. The applicant’s
wages were paid weekly. However, I have little difficulty in
concluding that reasonable notice in these circumstances would
be more than one week. I also take into account that the
applicant worked at least 30 hours (on two occasions 29.5
hours, a difference which I do not find significant) from the
time of her wage reduction until the week of 29/9/97. Her
existing contract, as referred to at the commencement of these
reasons, was for a wage of $950 for a week of at least 30
hours. In my view, a reasonable notice period would be eight
weeks’ notice and the Commission finds accordingly. The
Commission will therefore order that the respondent company
pay the applicant as an entitlement pursuant to section 23A(b)(i)
an amount equal to eight weeks’ wages at $950.00 per week,
minus the wages actually received for that period of time.

The claim of unfair dismissal

I am satisfied from the evidence that the applicant’s dismissal
occurred by reason of genuine redundancy. I accept the
evidence from Mr Murphy that he had decided that the
administration of the respondent company’s operations was
such that it would be better to have one full-time employee
rather than the then two part-time employees, one of whom
was the applicant. Indeed, the evidence from the applicant
herself, evidence with which Mr Murphy agrees, is that the
applicant believed that such a change would be beneficial and
“should have happened 6 months previously”. The respondent
company advertised this new position and it was eventually
filled to the respondent company’s satisfaction, although not
as a direct result of the advertisement. As a consequence, the
applicant’s position was indeed made redundant. At her
termination, she was paid all of her entitlements plus a further
four weeks’ wages over and above her entitlements.

Once it is clear that an employee is dismissed by reason of
redundancy, then an employee is only able to argue that the
dismissal is unfair on two grounds. The first ground is that the
employee would need to show that it was unfair to have been
made redundant because another employee retained in
employment ought to have been made redundant (see Gromark
Packaging v Federated Miscellaneous Workers’ Union of
Australia, WA Branch (1992) 73 WAIG 220 at 224; AMWSU
and OPDU v Australian Shipbuilding Industries (WA) Pty Ltd
(1987) 67 WAIG 733 per Brinsden J at page 734 and per Olney
J at page 738). The second argument available to the employee
is that the dismissal itself was handled so poorly that it
amounted to a harsh exercise of the employer’s right to dismiss.
In such a case, a dismissal may nevertheless be unfair even
though the employer made additional payments to a dismissed
employee which it was not obliged to pay pursuant to the
contract, even if the additional payment amounts to 12 months’
wages (Gilmore v. Cecil Bros, FDR Pty Ltd, Cecil Bros Pty
Ltd (1996) 76 WAIG 1184; as confirmed on appeal at 4434
and (1998) 78 WAIG 1099). Here, the additional payment
amounted to four weeks’ wages.

It is the latter of these two available arguments which the
applicant pursues. She firstly states that she was not officially
informed that her position would be made redundant prior to
her discovering the job applications for the new position in
the incoming mail. If this was indeed the case, then prima
facie this would be a breach of the employer’s obligations under
s.41 of the Minimum Conditions of Employment Act, 1993.
However, I am not prepared to accept this argument as factually
correct. As the applicant herself acknowledged in the
Commission, Mr Murphy had written to her on the 12th
February 1998 (Exhibit No. C) referring to correspondence
and discussions between them on the matters of staffing and
restructuring. That letter informed the applicant of the decision
to restructure Indiana Tea House including the office function.
It referred to the necessity of employing a full-time bookkeeper
which will “replace the current two part-time positions, one of
which you now fill”. Mr Murphy encouraged the applicant to
apply for the new position which would be advertised in the
newspaper. The newspaper advertisement appeared on the 14th
February. While it is accurate to state that that letter informed
the applicant indirectly, rather than directly, that she will be
made redundant, I am not persuaded that the text of the letter
is such that it did not adequately convey the fact that her position
would be made redundant.

The applicant is on somewhat stronger ground in her second
argument that the timing of her termination was not handled
satisfactorily. I have little doubt that up to the 11th March the
applicant was aware that she would soon be dismissed, but
that she was unaware when it would occur. While I accept
that, generally, an employee would not necessarily know all
of the various steps which are being taken during a restructure,
it is hardly satisfactory for an employee merely to attend for
work on a particular day only to find a termination cheque and
pay advice slip on her desk (Gilmore v. Cecil Bros, FDR Pty
Ltd, Cecil Bros Pty Ltd, above at p.1186). That is what
happened here. There was no advance notice to the applicant
of the date that she was expected to finish. Indeed, it was only
after she had found the termination cheque and pay advice slip
on her desk that she requested, and was provided with, any
formal notice of the termination date of her employment.
Although Mr Murphy asked the applicant when she would
like to finish, I agree with the applicant that that is not a
satisfactory approach when the respondent company really
wants her to leave that same day because her desk is needed.
Given the applicant’s quite senior involvement with the
respondent company from its inception, and the dedication
with which she apparently performed her duties, I regard the
manner of her dismissal to have been quite unjust to her. I
have no doubt that the applicant was most professional in her
work with the respondent company . The manner of her
dismissal was less than professional. For those reasons I
therefore conclude that the applicant’s dismissal was unjust.

The applicant does not seek reinstatement. It is common
ground that reinstatement is impracticable. Indeed, it is difficult
for it to be otherwise given that the position in which the
applicant was formerly employed no longer exists (Gilmore v.
FDR Pty Ltd, above). I therefore consider the question of
compensation. The assessment of compensation is for the
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purpose of compensating the dismissed employee for the loss
occasioned by the unfair dismissal. The consideration of the
applicant’s loss cannot be separated from the fact that her
employment would have ended within a short while in any
event due to the restructure. It is merely that the date it would
end was imprecise. The assessment of compensation in that
circumstance will depend upon more than just the employee’s
lost income in such circumstances (Gilmore v. FDR Pty Ltd,
above).  I note that the respondent company paid the applicant
two week’s wages in lieu of notice. In my assessment, and on
the information available to me, I order the respondent company
to pay the applicant a further four weeks’ wages, equivalent to
the last four complete weeks’ wages paid to her, as
compensation for the unfairness of the dismissal which
occurred.

A minute of proposed order now issues.
Appearances: Mr R.W. Clohessy on behalf of the applicant.
Mr C. Keys on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Shirley Lynette Scanlan

and
Greenport Nominees Pty Ltd T/a Indiana Tea House.

No. 587 of 1998.
5 October 1998.

Order.
HAVING heard Mr R.W. Clohessy on behalf of the applicant
and Mr C. Keys on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

(1) DECLARES that Shirley Lynette Scanlan has been
denied by Greenport Nominees Pty Ltd t/a Indiana
Tea House a benefit under her contract of employ-
ment in the sum of $3,752.50;

(2) ORDERS that Greenport Nominees Pty Ltd t/a Indi-
ana Tea House forthwith pay Shirley Lynette Scanlan
the sum of $3,752.50 by way of a benefit under her
contract of employment;

(3) DECLARES that Shirley Lynette Scanlan was un-
justly dismissed by Greenport Nominees Pty Ltd t/a
Indiana Tea House;

(4) ORDERS that Greenport Nominees Pty Ltd t/a Indi-
ana Tea House forthwith pay Shirley Lynette Scanlan
$1,046.25 by way of compensation.

(5) ORDERS, and by consent, that Greenport Nominees
Pty Ltd t/a Indiana Tea House forthwith pay Shirley
Lynette Scanlan the sum of $950.00 agreed by the
parties as due following an incorrect annual leave
calculation.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Hans-Joachim Schwalb

and
Barrett’s Bread.
No. 807 of 1998.

COMMISSIONER S J KENNER.
8 September 1998.

Reasons for Decision.
THE COMMISSIONER: At all material times Mr Hans-
Joachim Schwalb (“the applicant”) was employed by Barrett’s

Bread (“the respondent”) as a pastry chef. The applicant’s
employment commenced on or about 13 April 1998 and came
to an end on or about 1 May 1998. This application pursuant
to s 29(1)(b)(i) of the Industrial Relations Act, 1979, (“the
Act”), alleges that the applicant has been harshly, oppressively
or unfairly dismissed by the respondent and seeks reinstate-
ment, alternatively compensation. The respondent wholly
contests the applicant’s claim.

Background
The respondent conducts a specialist bakery business in

Nedlands, Western Australia. The respondent makes and sells
breads, cakes and pastries and savoury items of a particular
type, primarily of European origin. The applicant is a quali-
fied pastry chef with many years experience obtained primarily
in Europe. The applicant was engaged by the respondent as
it’s pastry chef, to prepare for sale a prescribed line of cakes,
pastries and savoury items consistent with a niche market that
the respondent was attempting to cater to. As noted above the
applicant’s employment came to an end on or about 1 May
1998. This followed the applicant giving one week’s notice of
termination of employment to the respondent. The circum-
stances surrounding the giving of the notice by the applicant
are in contest in these proceedings. It is alleged by the appli-
cant that there was a repudiation by the respondent of its
obligations under the applicant’s contract of employment.

The Evidence
The only evidence adduced on behalf of the applicant was

from the applicant himself. He testified that he applied for the
pastry chef position with the respondent following an adver-
tisement in the newspaper. At the time of his application, the
applicant had been working as a pastry chef for another em-
ployer since in or about December 1997. The applicant testified
that he was a qualified and very experienced pastry chef, hav-
ing approximately 30 years experience, much of which was
obtained in large hotels in Europe. The applicant was success-
ful in his application for the position. It was agreed that the
applicant would be paid a salary of $32,000.00 per annum. He
was to work eight hours per day, Monday to Friday each week.

In accordance with the terms of the contract, the applicant
commenced work on or about 13 April 1998. As the respond-
ent’s business was a new business and had yet to open at the
time of the applicant’s commencement, the applicant said that
he initially assisted in the setting up of the bakery.

Given the nature of the respondent’s new business, the ap-
plicant was given recipes and photographs by Mr Barrett, the
principal of the respondent, for a particular line of simple cakes
and pastries to be produced for sale. Whilst the applicant’s
evidence was that he said to Mr Barrett in the employment
interview that he would wish to introduce some variety into
the product line, he accepted and understood that at least ini-
tially, the respondent wanted the applicant to produce products
in accordance with Mr Barrett’s instructions.

The applicant further testified that he followed the recipes
and pictures shown to him by Mr Barrett. However, the appli-
cant said that there were difficulties in making some of the
products from the recipes provided and he decided to change
the recipes in some cases. The applicant further said in his
evidence, that in attempting to introduce new product lines, he
thought he would be providing the respondent with a greater
variety of products which would sell and assist in the success
of the respondent’s business. He said that from the outset how-
ever, Mr Barrett complained to him about the quality of the
products that were being produced by him and that he was not
confining himself to the products specified by Mr Barrett.

The applicant said that on or about Friday 24 April 1998,
early in the morning, a conversation took place between him-
self and Mr Barrett. Mr Barrett said to him that he wished to
talk with the applicant and would come back later that day,
have a look at the products on the counter and discuss the
applicant’s position. A meeting did take place later that day.
The applicant said that Mr Barrett told him that the products
that he was making were not good enough and that in view of
this, Mr Barrett would reduce his salary by $5,000.00 per an-
num. In cross-examination however, the applicant agreed that
Mr Barrett also said he was frustrated at paying the applicant
above the award for the standard of cakes and pastries being
produced by the applicant.
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In response to the comments from Mr Barrett, the applicant
testified that he came to the conclusion there and then, that Mr
Barrett did not want him to remain in the respondent’s em-
ployment. He advised Mr Barrett that he was not willing to
work for $5,000.00 per annum less than his current salary and
they should “call it quits”. He said that he asked Mr Barrett
for one weeks’ notice and Mr Barrett agreed to this. The appli-
cant testified that Mr Barrett advised him that he would only
pay for the weeks’ notice at the lower salary rate.

The applicant worked out the one weeks’ notice without in-
cident and the employment terminated on 1 May 1998. Despite
the suggestion by the applicant that he would be paid at the
lower rate of salary for his last week, the evidence was how-
ever that he was paid at his existing salary for that week.

On behalf of the respondent, evidence was adduced from
Mr Sven Hug, a pastry chef employed by the respondent, and
Mr Barrett. Mr Hug testified that he is a qualified chef trained
in Switzerland in three and four star hotels. He said that a
significant component of his chef’s training was in the pastry
field. Mr Hug testified that he commenced work with the re-
spondent on or about 13 April 1998 at the same time as the
applicant and worked as the applicant’s assistant. He said he
worked closely with the applicant.

Mr Hug testified that in his view, given his background and
experience, the quality of the applicant’s products were not to
a professional standard. He further said that the applicant com-
plained to him that the recipes provided by Mr Barrett were
not satisfactory and he had some of his own which were bet-
ter. Mr Hug also said that subsequent to the applicant’s
resignation, he took over the responsibility for making the cakes
and pastries that the applicant was formerly producing. He
said that he had no difficulty in making the products from
these recipes.

Mr Barrett testified that the business of the respondent has
approximately three months old and is a boutique bakery, spe-
cifically targeting a niche market. He said that the product
line, which is set out in a product description tendered as ex-
hibit R1 in these proceedings, is based on traditional European
breads and pastries. This product line is one which uses au-
thentic recipes, uses no chemicals or pre-mixes and takes time
to produce. According to Mr Barrett, because of its nature, no
shortcuts can be used in preparing the product.

Mr Barrett gave evidence as to his employment background.
He said that he is a qualified bread maker and baker and stud-
ied bread making in Switzerland. He testified that he travelled
in the United Kingdom and France to work in the industry. He
said that he also assisted in establishing three bakeries in Mel-
bourne using the same concept as the respondent’s business.
Mr Barrett’s resume containing a summary of his qualifica-
tions and experience was tendered as exhibit R3.

Mr Barrett said that he decided to establish the respondent’s
business in Perth. He advertised for staff in the newspaper
about one month prior to opening the business and commenced
with six employees. The applicant started with the respondent
and initially assisted in obtaining ingredients, tools and equip-
ment for the first two or three days of his employment. Mr
Barrett said that in relation to the product line to be produced
by the applicant, he was very specific. He said that he gave the
applicant recipes and photographs of the products that he
wanted the applicant to produce which were consistent with
the niche market that he hoped to fill with the business. He
said that the business’s survival was based upon the need for
the product to be different to other products available in other
bakeries.

He testified that after a short period, it became apparent to
him that the applicant was producing products of his own and
was not keeping to the specific product line that

Mr Barrett had requested the applicant to produce. He was
also concerned as to the quality of the items produced. He
gave evidence that he raised this continuously with the appli-
cant, and was told by the applicant that the products were good
products and would sell and help in the development of the
respondent’s business. Despite this, Mr Barrett told the appli-
cant that it was important to keep to the agreed product line so
that the cakes and pastries produced would be in keeping with
the respondent’s business focus.

Mr Barrett’s evidence was that the applicant reacted nega-
tively to his criticism. According to Mr Barrett, the applicant

responded to the effect that the applicant was a professional
and knew what he was doing.

Mr Barrett further said that after the applicant had been
employed for about 10 days, he realised that he had a problem
with the applicant and needed to meet with him and seriously
discuss the respondent’s concerns. His evidence was that he
had a meeting with the applicant on a Friday afternoon but
could not recall the date. He said that he outlined to the appli-
cant his opinion that the applicant’s pastries and cakes were of
sub-standard quality and that the applicant was continuing to
produce products not requested by him. Mr Barrett’s evidence
was that the applicant responded once again to the effect that
he was a professional, had been in the industry a long time and
that the products would sell in the business. Mr Barrett testi-
fied that during the course of the meeting, he told the applicant
that he was annoyed at having to pay the applicant a salary
above the award rate for the standard of the product being
produced by the applicant. Mr Barrett’s evidence was that in
response to this, the applicant told him that “it was not work-
ing out” and he tendered his resignation to Mr Barrett there
and then. He further said that the applicant asked him whether
he would agree to the applicant working out one week’s no-
tice to which Mr Barrett agreed.

Mr Barrett testified that he did not mention any reduction in
salary to the applicant in this meeting. He said that his pur-
pose in meeting with the applicant was to persuade him to
stop making product that was not required and to perfect the
product that was on the list to be produced by the applicant.
Mr Barrett denied that he intended to dismiss the applicant.
On the contrary, he said he wanted the applicant to remain
employed in the business.

Furthermore, Mr Barrett said that following the applicant’s
termination, the respondent has employed another pastry chef
and other staff.

My Findings and Conclusions
There is considerable common ground in this matter. It is

common cause that the applicant was employed by the respond-
ent to produce a set product line consistent with the
respondent’s niche market. It is also common ground that the
respondent was not satisfied with the standard of product be-
ing produced by the applicant and he received regular
complaints from Mr Barrett about this.

 The critical and short point for resolution in this matter, is
the circumstances of the conversation between the applicant
and Mr Barrett on 24 April 1998. That being, whether the re-
spondent indicated that it would reduce the applicant’s salary
by $5,000.00 per annum and whether, in those circumstances,
the resignation of the applicant was given in the face of a re-
pudiation by the respondent of the contract of the employment.

Where an employer, a party to a contract of employment, is
guilty of conduct amounting to a substantial breach which goes
to the root of the contract, then the employee is entitled to
treat himself or herself as discharged from any further per-
formance: Western Excavating (EEC)Ltd v Sharp (1978)1 All
ER 713(considered and followed in Cargill Australia Limited
v FCU (1992) 1495 at 1497).

In this case, I am satisfied on the evidence and find that at
least by 24 April 1998, there had been constant criticism by
Mr Barrett of the applicant’s standard of work.  The applicant
conceded this. By about that time, the relationship between
the applicant and Mr Barrett was becoming strained. I am also
satisfied on the evidence and find that the applicant, given his
qualifications and extensive experience as a pastry chef, re-
garded himself as having high standards of professionalism in
his area of expertise. I find that despite the applicant’s denial,
the respondent’s criticism of the quality of his work was hurt-
ful to him and he considered that his professionalism was being
impugned. I also find that the meeting that took place between
the applicant and Mr Barrett on Friday, 24 April 1998, and Mr
Barrett’s comments regarding the quality of cakes and pas-
tries produced by the applicant, added to the applicant’s sense
of grievance.

Furthermore, on the evidence, I am satisfied and find that
the respondent did request the applicant to produce a set line
of products which were consistent with the market targeted by
the respondent. Notwithstanding this, the applicant introduced
other product lines which he thought would assist the respond-
ent’s business but which were not required by Mr Barrett.
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I turn now specifically to the events of 24 April 1998, that
being the day of the critical conversation between the appli-
cant and Mr Barrett. As is the case with many matters of this
nature, there is a direct conflict in the evidence between the
applicant and Mr Barrett on this issue. In an endeavour to re-
solve that conflict, the Commission must rely on it’s assessment
of the credibility of the witnesses as to whose version of the
events is to be preferred. That ultimately must be based upon
my impressions and observations of the witnesses giving their
testimony during the course of these proceedings.

Having observed the evidence given by both the applicant
and Mr Barrett, I prefer the evidence of Mr Barrett as to the
circumstances of the conversation which took place that after-
noon. In so concluding however, I am not suggesting that the
applicant’s evidence was deliberately untruthful.

In my opinion, the events leading up to the critical meeting
and the criticism expressed by

Mr Barrett during the meeting, were clearly hurtful to the
applicant and contributed to an emotional state which may
well have clouded the applicant’s recollection of the events on
that day. Moreover, the applicant’s submission that Mr Barrett
proposed to reduce the applicant’s salary as the respondent
could no longer afford two pastry chefs, is not maintainable.
On the evidence of Mr Barrett, which was not contested, the
business employed other staff after the applicant’s termina-
tion. Further, it is indeed passing strange that if, as the applicant
says, his salary was to be cut by $5,000.00 per annum, that he
was paid his existing salary for the week’s notice. In the same
vein, it is also odd that no mention was made by Mr Barrett as
to when the salary change would take effect.

Accordingly, I am satisfied on the evidence and find that
during the course of that meeting, Mr Barrett did express his
continued dissatisfaction with the applicant’s performance. He
felt aggrieved in paying the applicant the level of income that
he was paying, given the applicant’s performance to that date.
I find that the respondent did not however, threaten to reduce
the applicant’s salary by $5,000.00 per annum. The applicant,
following criticism of him during that meeting, which in my
view on the evidence was legitimate criticism, decided at that
point that he no longer wished to be employed by the respond-
ent and freely tendered his resignation. I find that resignation
was not given in response to a repudiation by the respondent
of its obligations under the contract of employment.

In conclusion, I find that the applicant’s resignation, in the
circumstances in which it was given, did not amount to a dis-
missal of the applicant by the respondent. Accordingly, there
was no dismissal for the purposes of s 29(1)(b)(i) of the Act to
attract the jurisdiction of the Commission. The application is
dismissed.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hans-Joachim Schwalb

and

Barrett’s Bread.

No. 807 of 1998.

COMMISSIONER S J KENNER.

8 September 1998.
Order.

Having heard Mr H J Schwalb on his own behalf and Ms E
Mackey of counsel on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Nicola Jane Smith

and
Concrete Constructions Group Ltd.

No. 1229 of 1998.
COMMISSIONER A.R. BEECH.

20 October 1998.
Reasons for Decision.

The respondent is a construction company contracted to
perform construction work at the Murrin Murrin nickel mine.
The applicant was employed by the respondent as a Site
Administration Clerk from the 2nd December 1997 until the
30th June 1998. She claims that her dismissal was unfair. As
amended by her during the course of the proceedings, she
claims that her dismissal was unfair because although she was
told at the time that the reason for her dismissal was because
the project was winding down, she was nevertheless working
the same sixty hour week that she had worked for the duration
of her employment and the work that she performed continued
to be done by others after her dismissal. It is common ground
that the applicant was highly thought of in her work. Certainly,
her dismissal was not related in any way to any issue of job
performance. Rather, the respondent claims that the applicant
was employed on terms that made her employment “project
specific”. That is, in common with other employees on site,
the duration of her employment would be dependent upon the
progress of the project. As the project wound down towards
completion and the position she held became no longer
necessary for that reason, then her employment would cease
in accordance with her contract of employment.

It is necessary to determine the terms of the applicant’s
contract of employment. It is common ground that on the 10th
December 1997 she signed a written contract of employment
which by its terms operated from the day of her commencement
of employment on the 2nd December 1997. It is sufficient to
note that the written contract of employment contained a
provision for termination of the contract upon four weeks’
notice, but it did not contain any provision that its duration
would be project specific. Given the emphasis placed by the
respondent on the applicant’s contract being project specific,
it is remarkable that the respondent did not specifically include
that provision in its written contract. I agree with Mr Lacarenza
that the absence of that term from the written contract weakens
the respondent’s argument. However, as I find, it is not fatal to
the respondent’s argument. The applicant obtained her
employment with the respondent through a personnel agency.
The person at the agency who offered the job to the applicant
gave evidence in these proceedings. I have no reason to doubt
her evidence and find that it was corroborated in part by the
applicant’s own evidence and in part also from the evidence of
Mr Nash. I therefore find as a fact that the respondent had sent
a fax to the personnel agency setting out the terms of the offer
to be made. I also find as a fact that the person at the personnel
agency read the contents of that fax to the applicant. Further,
it was on the basis of the contents of that fax that the applicant
accepted the offer of employment. Relevantly, the fax, which
is dated the 19th November 1997 contains the following—

“Can you please relay to Nicole our offer as follows—
Appointment will be project specific at this time as
Site Administration Clerk … Appointment is to be
A.S.A.P. to until approx end March ’98 (subject to
construction programme).”

I have no doubt at all that the applicant was aware of those
terms when she accepted the offer of employment. Further, I
have no difficulty in concluding that those terms were as much
a part of the applicant’s contract of employment with the
respondent as were the terms of the written document signed
by her on the 10th December 1997. It is clear that a contract of
employment can consist of terms that are partly oral and terms
that are partly in writing. That is the case here. The terms as
relayed to the applicant orally by the personnel agency with
the authority of the respondent and on its express instructions
are not in conflict with any of the written terms. Where oral
terms conflict with the written terms then it is difficult to argue



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.4458

that the oral terms supersede the written terms, particularly
where the written terms come later in time than the oral terms.
But that is not the case here. I therefore find that the applicant’s
contract of employment incorporated the terms that her
employment was project specific and that it was due to continue
until approximately March 1998, subject to the progress of
the construction programme.

Although the applicant complains that her dismissal was
unfair, on the evidence before the Commission it appears that
the termination of her contract was precisely in accordance
with the terms foreshadowed in her contract of employment. I
find as a matter of fact that the volume of work performed by
the applicant was proportional to the size of the construction
workforce. Her duties included bookings for travel and
accommodation of employees; document control related to
planning documents; monthly reports regarding the payments
structure; documents relating to calculations of wages on the
payroll. The more employees involved, the greater the volume
of work involved in these tasks. Thus, as the applicant herself
admitted in cross-examination, the amount of information in
each report generated decreased as the scale of the project
decreased. There would be less entries to be made manually
because there would be fewer recordings made. Travel
bookings and accommodation decreased. Also there was a
decrease in the number of employees’ records for processing.
I hasten to add that I accept the applicant’s evidence that she
was working as many hours at the time of the termination of
her employment as she had been during the busiest part of it.
However, I find on the evidence that the mix of her work
changed to reflect the findings that I have made above.

I also find on the evidence that the respondent’s workforce,
both direct employees and contract employees under its control,
reached a peak number in January and February. In the
beginning of March 1998 there was a substantial reduction in
the size of the wages workforce. This reduction reflected the
completion of a significant stage in the respondent’s contract.
Thus, the reduction in the workforce is the reduction to be
anticipated as the work for which the workforce had been
engaged was progressively completed. Whilst there may be
room for debate about the size of the workforce which then
remained and that it may have generated a greater workload
than the respondent portrays in its evidence, I have little
difficulty in finding that the pattern of employment of the
respondent’s workforce as described by it during these
proceedings is quite routine. That conclusion is open on the
evidence of three of the respondent’s witnesses who between
them have had long experience in the construction industry.
Their evidence that what they described reflects the customary
pattern of employment in the construction industry is most
plausible.

The significant reduction in the workforce in the
commencement of March 1998 did not of itself cause a
reduction in the administrative or clerical staff area in which
the applicant was employed. The evidence of staff movements
in that area follow a similar pattern, although on a slightly
different time frame. The evidence before the Commission
showed that at the commencement of the project in October
1997 the bulk of the administration work was done by three
employees. Additional employees, including the applicant,
were engaged and their numbers similarly reached a peak in
January and February. However, numbers reduced such that
in approximately the beginning of May 1998, upon the
termination of Ms Walker, there were two clerical employees
remaining: the applicant and Ms Davis. The evidence from
the respondent is that, from its viewpoint of the workload
involved and the workload which remained, work for the
applicant as a full-time employee was running out. That is,
although work continued to be available, the volume of work
overall was such that it could not justify the retention of both
clerical staff. Rather, the remaining workload could be
performed by one clerical employee and Mr Mackle, who was
at the time timekeeper and paymaster. The respondent
considered the remaining work and the respective qualities of
the two clerical employees and decided that the strengths of
Ms Davis in the earthworks contracting area would be of greater
advantage to the respondent due to the work remaining in that
area. That was not to be critical of the applicant’s work
performance at all, but rather to acknowledge the greater
experience in the earthwork’s contracting area of Ms Davis.

Accordingly the decision was taken that the applicant’s
employment would be terminated by the giving of four weeks’
notice. This was given to her verbally on the 26th May 1997
and confirmed in writing on the 4th June 1998. The applicant
was paid until the 30th June 1998, although her employment
ended earlier taking into account her absence from site due to
the regularly scheduled R & R.

Having observed the applicant as she gave evidence, I
appreciate that she was upset that she was terminated by reason
of the project winding down when she was at the time still
very busy. Indeed, I accept the evidence of Mr Nash, who was
on site at the time, and who visited the applicant in her quarters
to discuss the matter with her because he had heard that she
was upset, to that same effect. However, the evidence before
the Commission shows that the assessment to be made by the
respondent of the workforce required on a changing basis to
perform work as the project scaled down depended on more
than just whether an individual employee was working a full
ten hour day. I have no difficulty in accepting the evidence
that as the volume of work over the project declines as it nears
completion, the mix of employees to deal with the remaining
workload will change with that time. I therefore accept that
the remaining clerical work in the administration area could
well be performed more efficiently from the point of view of
the respondent by dividing the applicant’s workload amongst
other employees. Thus, the applicant is correct in her evidence
that at the time she was terminated in her employment, work
was still available for her and, furthermore, the work she was
performing continued to be performed although by others.
However, in the circumstances of this matter, that is not
sufficient to show that her termination was unfair because the
terms of her contract envisaged that this would happen. In
particular, and given the evidence before the Commission of
the nature of contracts of employment that are project specific,
employment is accepted on the basis that, depending on the
progress of the project, it will come to an end at an
indeterminate time in the future and for that reason. It is not a
situation of redundancy, but rather a termination occurring in
accordance with the agreement between the parties when the
contract of employment was formed.

As the applicant was aware from the contents of the fax read
to her by the personnel agency, her employment would end in
approximately March 1998 subject to the construction
programme. In fact, her employment ended some three months
later, that is, at the end of June 1998. Moreover, I suspect that
the applicant was aware that her employment might end in
approximately March because it was in March that she asked
Mr Nash how long her employment was likely to continue
because there was a prospect of alternative employment with
the head contractor. Mr Nash replied that he did not know
how long her employment would continue but that it might be
six to eight weeks at least, and possibly more. Mr Nash was
correct in his estimation given that the applicant’s termination
occurred some twelve weeks after that conservation.

Overall therefore, I have not found anything in the evidence
before me to suggest that the applicant’s contract of
employment came to an end other than in accordance with the
same terms that were envisaged in the terms of the contract
agreed to by the applicant.

The applicant’s claim will therefore be dismissed. Order
accordingly.

Appearances: Mr G.A. Lacerenza (of counsel) on behalf of
the applicant.

Ms E. Mackey on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Nicola Jane Smith

and

Concrete Constructions Group Ltd.

No. 1229 of 1998.

20 October 1998.
Order.

HAVING heard Mr G.A. Lacerenza (of counsel) on behalf of
the applicant and Ms E. Mackey on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby order—

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie Suvaljko

and

Phoenix Fast Photos.

No. 838 of 1998.

COMMISSIONER A.R. BEECH.

20 October 1998.
Reasons for Decision.

PRELIMINARY POINT
The short issue for determination as a preliminary point is

whether this application should be struck out because the
respondent to the application was not the employer of the
applicant, or alternatively, whether leave should be granted to
the applicant to allow the application to be amended to correctly
state the proper name of the employer.

Essentially the issue turns upon this question: is the naming
of Phoenix Fast Photos as the respondent employer a case of
the wrong respondent having been named or is it a case of
getting the proper respondent’s name right, Phoenix Fast Photos
having no relevant legal identity for the purpose of being sued?
This is the test as decided by the Industrial Appeal Court in
the Owners of Johnston Court Strata Plan No. 5493 v.
Dumancic (1990) 70 WAIG 1285 at 1286. In that matter, three
complaints were issued under the Industrial Relations Act, 1979
against “the Council of Owners of Johnston Court”. There is
no legal entity titled “the Council of Owners of Johnston
Court”. The employer was in fact “the Owners of Johnston
Court Strata Plan No.5493”. The magistrate at first instance
held that on a proper construction of all of the evidence and
correspondence, and taken in conjunction with the provisions
of the Act, “Council of Owners of Johnston Court” could only
mean the council of a strata company which is responsible for
performing the functions of the employer. Therefore the
applicant had got the employer’s name wrong and allowed the
complaints to be amended to properly identify the respondent.
Both appeals against that decision were dismissed.

In 1994, a Full Bench of the Commission had to deal with a
similar situation where an employee named “The Ascot Inn”
as his employer. That name may describe a firm or a business
but it was not itself a legal person. The legal person is the
person who carries on business under the firm name. In that
case, the legal person was a company, Sin-Aus-Bel Pty Ltd
which traded as The Ascot Inn (see Sin-Aus-Bel Pty Ltd t/a
The Ascot Inn v Parfitt (1994) 74 WAIG 2075). In that matter
the Full Bench held that if a reasonable person receiving the
Notice of Application ought to have taken it as being directed

to himself then the misdescription should not be taken as being
fatal. In that matter, the Full Bench held that the application
ought to be amended to reflect the true identity of the employer.

Those case are of relevance here. The respondent cited in
the Notice of Application is “Perry Sardelic – Phoenix Fast
Photos”. The applicant submitted that she was unaware of the
legal distinction between Mr Sardelic, the trading name and
the company which employed her. She acted honestly and in
good faith in the belief that she had correctly named her
employer. She now concedes that while Perry Sardelic is a
natural person, he was not her employer. Further, Phoenix Fast
Photos is not itself a legal person but a trading name. In fact,
the correct identity of her employer is Bizadmin Pty Ltd as
trustee for the PK & JJ Sardelic Family Trust trading as Phoenix
Fast Photos. Bizadmin Pty Ltd argues that it, as the employer,
has not been named or served by the applicant and for that
reason it seeks the application to be struck out. As Mr Sardelic,
who is a director of Bizadmin Pty Ltd, points out, he is in
essence a completely different entity to Bizadmin Pty Ltd, the
latter having directors, shareholders, beneficiaries, a
memorandum and articles and a completely different set of
assets and liabilities.

However, the fact that there is a difference between Mr
Sardelic, Bizadmin Pty Ltd and Phoenix Fast Photos does not
determine the issue here. The issue is to be determined by
characterising the issue as whether the wrong defendant has
been named or whether it is the case of getting the proper
defendant’s name right. The question to be asked is whether a
reasonable person receiving the Notice of Application ought
to have taken it as being directed to himself. The answer will
depend upon the facts. Phoenix Fast Photos is a trading name
for Bizadmin Pty Ltd of which Mr Sardelic is a director. The
letterhead of Phoenix Fast Photos carries the name, albeit in
smaller print, of Bizadmin Pty Ltd and I regard that as linking
the company and its trading name even though there is a
difference between the two which is recognised in law.  Further,
although Bizadmin Pty Ltd is a company, it is only able to
function through a natural person. In this case, that natural
person is Mr Sardelic. He is the company’s General Manager
and it is he who has acted on its behalf in this matter. On the
information stated to the Commission by the applicant’s agent
when this matter was listed for hearing, Mr Sardelic is also
the person who managed Phoenix Fast Photos on a regular, if
not daily, basis. He, apparently, is the person who gave
directions to the applicant in her day to day work and was the
person who gave the applicant her wages. There is no evidence
to the contrary and I accept it for the purposes of this issue.
The Notice of Application, as I have already noted, cites Mr
Sardelic, together with Phoenix Fast Photos, as the respondent
and, according to the Declaration of Service, the application
was served upon Mr Sardelic. I have no difficulty in reaching
the conclusion that a reasonable person receiving the
application citing Mr Sardelic and Phoenix Fast Photos would
have taken it as being directed to himself as the effective,
though not the legal, employer. Indeed, Bizadmin Pty Ltd in
fact filed a Notice of Answer in these proceedings. Although
Mr Sardelic asks that it be disregarded by the Commission as
evidence that Bizadmin Pty Ltd has submitted to the jurisdiction
of the Commission, the fact that he lodged it in the name of
the employer, honestly and in good faith, permits the conclusion
that the Notice of Application in its present form was taken by
him when he received it as being directed to the true employer.
Therefore, I see “Perry Sardelic – Phoenix Fast Photos” as
being an error or misdescription on the part of the applicant
which ought not be fatal to the application. If the amendment
was allowed, in essence the identity of the respondent will not
change because Mr Sardelic is a current respondent and he
will continue to be the natural person who is able to act for the
true employer.

It is as well to note also, that the Commission is a tribunal
designed to deal with industrial matters, including unfair
dismissals, brought to it by persons who are not legally trained.
It is designed as a tribunal which will permit employers and
employees to have matters resolved according to equity, good
conscience and substantial merit, without regard to
technicalities or legal forms. While it is important for parties
to understand the legal issues involved in bringing an
application to the Commission, the Commission should be
prepared to accept that employees, and perhaps employers,
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may act with good faith but not be aware of all of the legal
consequences of any steps that they take.  As observed by
Fielding AP in Ascot Inn (above at page 2077)—

“In a jurisdiction such as that vested in the Commission
where there is a requirement to determine matters with-
out regard for legal technicalities and forms, there is little
scope to allow proceedings to be defeated by the mere
misdescription of parties.”

While the Commission should not allow an injustice to occur
in a given case, where, as here, the person cited and served
with the application is the embodiment of the legal identity of
the employer, it is difficult to see how any injustice will occur.
Accordingly, the application to amend will be granted and an
order will issue identifying the respondent to the application
as Bizadmin Pty Ltd as trustee for the PK & JJ Sardelic Family
Trust trading as Phoenix Fast Photos.

Appearances:  Mr SC Radalj on behalf of the applicant.
Mr P Sardelic (by way of written submission) on behalf of

the respondent and also Bizadmin Pty Ltd.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
John James Timms

and
Phillips Engineering Pty Ltd.

No. 2242 of 1997.
23 October 1998.

Reasons for Decision.
COMMISSIONER CAWLEY: This application is brought
pursuant to section 29 (1)(b)(i) of the Industrial Relations Act,
1979 (“the Act”). By it John James Timms (“the applicant”)
claims he has been unfairly dismissed by Phillips Engineering
Pty Ltd (“the respondent”). The applicant seeks an order that
he be reinstated in the position from which he was dismissed
without loss of remuneration from the date of dismissal to any
such re-employment. In the event of a finding that such an
order for reemployment is impracticable the applicant seeks
an order for compensation. In this respect he claims that as the
loss and damages suffered as a consequence of the dismissal
is greater than the limit of compensation set by the legislation,
any such order should be the maximum allowed calculated on
the basis of a weekly remuneration of $2422.00. This would
amount to $62,972.00 in compensation.

The applicant further claims pursuant to section 29 (1)(b)(ii)
of the Act that he has been denied a contractual benefit due
under the contract of employment between him and the re-
spondent. The benefit claimed as due is estimated at $30,000.00
said to be a bonus arising from the respondent’s actual profit
for the period 1 July 1996 to 30 June 1997 and thence on a pro
rata basis to 22 November 1997. He seeks an order that the
respondent pay him the claimed bonus.

The respondent denies that the applicant was unfairly dis-
missed and opposes the issue of any order for reinstatement
and the issue of the alternative order for compensation. The
respondent also denies the applicant is due any bonus pay-
ment as claimed or any contractual benefit and objects to the
issue of any such order.

Conciliation proceedings were held in relation to the dis-
putes but to no avail. These were adjourned on the basis that
the parties would have further talks with a view to resolving
their differences. However, after what were apparently pro-
tracted discussions the applicant notified the Commission that
the parties were still in dispute and requested his claim be
listed for hearing.

The respondent is involved in the business of fabrication,
site erection and installation of structural steel, platework and
pipe spooling. It operates from an industrial site in metropoli-
tan Henderson. Approximately 70 trades personnel are engaged
in the production process. Another 12 personnel carry out

management or administration duties. The management ar-
rangements at the relevant time may be summarised as follows.
The Managing Director of the respondent business is James
Phillips (“Phillips”). The position the applicant held was that
of General Manager. He took up that position on 22 April 1996.
According to the letter of offer of employment accepted by
the applicant he was to be responsible for the overall opera-
tion and management of the business and report to the
Managing Director, Phillips. The designated executive staff
included the Managing Director, General Manager, Operation
Manager, Financial Controller, and Marketing Manager. The
plant or workshop is supervised by a Production Manager. This
position was not part of the executive decision making proc-
esses. Executive staff met regularly. The core processes of
estimating, tendering and production were discussed at these
and budget forecasts and results analysed.

At the outset of the applicant’s associations with the respond-
ent and subsequently Phillips made known to the applicant
that he intended to retire from any management role in the
business by the time he turned 66 years of age and was intent
on first ensuring that the business was soundly on track and
second that the overall management was in the hands of a
General Manager who would be able to maintain that. The
applicant was told of plans by Phillips to make arrangements
to facilitate such a development by equity arrangements in-
volving the position of General Manager.

It is convenient to note here that the respondent initially con-
tended in answer to the applicant’s claim that there was no
employer-employee relationship between it and the applicant
and therefore no jurisdiction for the Commission to deal with
the application. This position was not maintained when the
claim proceeded to hearing but that of itself is not reason to
dispose of such a question which is at large.

The nature of any employment relationship between the par-
ties is a matter for the weighing up of the evidence of it in
practice [Stevens v Brodribb Sawmilling Co (1986) 160 CLR
16; AMP Society v Allen (1978) 52 ALJR 407 at 409].

That evidence is largely uncontentious here. While the ap-
plicant held the position of General Manager, he effectively
answered to Phillips, who generally was involved in the sig-
nificant day to day decision making processes within the
business. The applicant’s position was full time and he was
expected to work a minimum 40 hours per week with addi-
tional work in accordance with needs. There was no ability for
the applicant to work other than for the respondent and his
duties were consistent with the provision of management skills
for application across the whole of the respondent’s opera-
tions including the processes involved in tendering, production
and finance. There was no ability for the applicant to delegate
any responsibilities.

In all, the indicia from the actual work relationship is that it
involved a contract of service and not one for services. The
remuneration arrangements, however, were not consistent with
this.

In February 1997 the applicant and Phillips reached an agree-
ment whereby the applicant raised weekly invoices in the name
of West Eng (WA) Pty Ltd for payment by the respondent for
the applicant’s work. The agreement provided for payments
for 44 weeks in a year with the amounts raised by the weekly
invoices being $2422.20. The applicant took a period of leave
of absence from work during the term of employment. This
was described by both parties as “holidays” and it seems the
parties’ agreement in February 1997 allowed for four weeks
absence per year due to “annual leave”, two weeks absence
for “public holidays” and two weeks absence for “sick leave”
but with no specific payment for such authorised absences to
be made. Invoices were raised if such time (such as a public
holiday) was worked. It also appears that the parties agreed
that payments to West Eng (WA) Pty Ltd by the respondent as
a result of the invoices raised in that name included compo-
nents for worker’s compensation coverage and superannuation
in relation to the work carried out by the applicant.

Other details of the remuneration arrangements between the
parties is dealt with subsequently in considering another is-
sue. So far as the nature of the employment relationship is
concerned, it is obvious that not withstanding all of these ar-
rangements, the contract between the parties was that of
employer-employee.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 446178 W.A.I.G.

The employment between the applicant and the respondent
ended 19 months after it had commenced. The termination
was effected by Phillips. After some discussion between him
and the applicant during the morning of Saturday 22 Novem-
ber 1997 Phillips told the applicant the contract between the
parties was ended and he should clear out his personal effects
that day and leave. He did so. Payments in relation to the work
carried out by the applicant to the date of dismissal were made
by the respondent. No further or additional payments were
made to him.

The applicant’s claim that the termination of the employ-
ment was unfair can be summarised as follows.

The termination was executed in a summary manner in con-
travention of the terms of the contract. The applicant says that
there was no valid or sufficient reason for the dismissal and it
was effected without regard for the applicant’s senior execu-
tive status and the impact of instant dismissal on his ability to
secure another comparable position. He says there were no
warnings that the respondent was dissatisfied with his per-
formance or that the employment was in jeopardy.

The applicant also says that he was denied procedural fair-
ness by the respondent in that the decision to dismiss was put
into effect without him having any opportunity to respond to
any concerns the respondent may have had and in a deceptive
manner in that, without the applicant’s knowledge, the respond-
ent had arranged a newspaper advertisement of the position of
General Manger as vacant prior to informing the applicant of
the decision to dismiss him, with this advertisement appear-
ing on the morning of the dismissal. Further, the applicant
says that Phillips then misled him as to the prior knowledge of
others about the decision to dismiss. This, according to the
applicant, added to his humiliation and the harshness of the
dismissal.

The respondent acknowledges that the termination of the
applicant’s employment was summary. It says that this was
justified by his incompetence and inefficiency in the face of
his holding himself out as an experienced and capable man-
ager and claiming to hold a management degree which in fact
he did not possess. In any event the respondent claims that the
applicant had ample warning prior to his dismissal that his
work performance was not considered satisfactory and that
his job was at risk but that no improvement resulted.

In addition to his own evidence the applicant called Ms
Isobelle Kay and, by summons, Mr Len Winton to give evi-
dence on his behalf. Kay, who has held secretarial positions
for 25 years, has worked with the applicant in three businesses,
the last of these being the respondent’s enterprise. This em-
ployment came about through the applicant recruiting her. The
employment was brief: six weeks in or about May 1997. The
short nature of the employment was due to Kay having al-
ready accepted a permanent position elsewhere at the time the
applicant sought to engage her services. The total time Kay
worked with the applicant in the other two businesses amounted
to approximately 3 years.

Kay’s evidence goes to the applicant’s competence, attitude,
management style and work relationships with others in the
respondent’s operations.

Winton was employed by the respondent some time in 1996
as a costs estimator for the purposes of the respondent’s ten-
dering processes. That employment ended about the middle of
1997. Winton’s evidence goes to his experience in working
with the applicant on a computerised system based on Winton’s
manual cost estimation methods, inconclusive discussions with
them as to the potential for commercial exploitation of this,
Winton’s impressions of the applicant’s management approach
and relations with other persons engaged in the respondent’s
operations and observations about the applicant’s role in the
business.

As well as Phillips, Mr Rodney Redmond and Mr Eric
Phillips (“Eric Phillips”) gave evidence on behalf of the re-
spondent.

Redmond is the respondent’s Accountant/Financial Control-
ler. He has occupied that position for approximately four years.
As such he is responsible for the respondent’s financial and
accounting functions. Eric Phillips, who is a son of James
Phillips, became the respondent’s Operations Manager in May
1996. Previously he held the post of General Manager. As

Operations Manager the duties of Eric Phillips included man-
aging the estimating, transport and project management
functions of the business.

Redmond’s evidence went to the financial situation of the
business both during and after the applicant’s tenure as Gen-
eral Manager, to the claim for contractual entitlements and to
meetings and discussions where he was present and which in-
volved Phillips and the applicant. Eric Phillips gave evidence
about the applicant’s management relationship with produc-
tion staff and management meetings involving Phillips and
the applicant.

The letter of offer of employment dated 19 April 1996 which
was accepted by the applicant stated that a week’s notice of
termination was required by either party. While there is evi-
dence that the parties discussed other terms and conditions as
to remuneration arrangements and conditions, these were not
concluded and the only changes which occurred were the re-
muneration arrangements described earlier which were
instituted in February 1997.

The applicant argues that in the absence of any concluded
change the contractual obligation on the parties to give one
week’s notice of termination remained. Having regard for the
evidence of the contractual arrangements, this in fact appears
to be the case.

As is clear from the evidence of the applicant’s dismissal he
was not in fact given notice of it in accordance with the con-
tract. As the respondent acknowledges, the dismissal was
instant or summary with the respondent relying on the appli-
cant’s performance for justification. That is, the respondent
says that not withstanding any right to notice of termination
under the contract, the performance of the applicant was such
as to justify the exercise of the common law right to instantly
end the employment relationship.

It has long been established that the right for an employer to
summarily dismiss an employee is founded on the reasonably
held conclusion that the employee’s conduct or performance
has been such as to strike at the heart of the contract. Or to put
it another way, the employer must, as a matter of fact, have
demonstrated that he or she fundamentally repudiated the con-
tract [North v Television Corporation Ltd (1976) 11 ALR 599
at 609; Gooley v Westpac Banking Corporation (1995) 129
ALR 628 at 636].

Where a summary dismissal has been effected, as here, the
respondent carries the onus of establishing as fact the conduct
or performance that it says gives rise to such a right [Winkless
v Bell (1986) 66 WAIG 847 at 848; Franklins v Webb (1996)
72 IR 257]. For this the respondent relies on the evidence of
Phillips, Redmond and Eric Phillips.

Phillips says that the applicant’s brief was to pull the threads
of the enterprise into shape but that he failed in a number of
specific ways to live up to the management skills and exper-
tise he professed to have. According to Phillips, the applicant,
despite exhortations and warnings persisted in focussing his
attention on the respondent’s computer systems and software
and minute details whereas what the business solely needed
was integrated attention to the production processes to ensure
that targets and cost controls were met. In effect it is Phillip’s
evidence that while the applicant worked on such things as
computerised estimating systems, the situation in the work-
shop was not given the prudent priority management required.
As a result, according to Phillips, he had to constantly step in
to remedy the situation whereas his intention, communicated
to the applicant a number of times, was to extricate himself
altogether from any management role. Phillips says he even
took steps to keep the applicant away from computers in an
effort to have him give more attention to aspects of the busi-
ness such as the situation in the workshop. Phillips contends
that what the business so obviously required, a hands on man-
agement approach to production, was not provided by the
applicant not withstanding this being pointed out to him by
Phillips many times and discussed at management meetings
over months. Totally frustrated at the lack of progress of the
business towards a position where he could cease to be in-
volved, Phillips says he took the decision to end the applicant’s
employment.

Redmond’s evidence largely supported the evidence of
Phillips that the business was not getting the sort of returns
warranted during the tenure of the applicant, that this was
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reiterated often by Phillips to the applicant at management
meetings, that he was expressly told that things had to im-
prove, including a warning in September that he had three
months to turn things around.

Counsel for the applicant queried Redmond’s financial analy-
sis at length and questioned the credibility of his evidence as
to the financial state of the business or his witnessing of com-
ments by Phillips to the applicant about the need for improved
results in the content of the applicant’s performance.

Eric Phillips’ evidence also went to support the respond-
ent’s case. In considering this I have had regard for the fact
that he is a son of the Managing Director who made the deci-
sion to dismiss and is also the General Manager who preceded
the applicant who was engaged with a brief that there was to
be an improvement on the company’s then performance. How-
ever, while Kay suggested Eric Phillips was somewhat
obstructive in relation to the applicant carrying out his duties,
this was not taken any further in evidence and there is nothing
in Eric Phillips’ own evidence which bears out any animosity
save a tone of perhaps justified criticism of the applicant for
dismissing the Production Manager without reference to the
Operations Manager, Eric Phillips, to whom he reported. In
all, while I have had regard for Eric Phillips’ evidence of con-
versations which occurred in his presence, it seems to me that
his evidence of perceived faults in the applicant’s perform-
ance is not as unequivocal as that of Phillips or Redmond.

The applicant’s evidence is unequivocal too. He says that he
had the skills and experience to achieve the results required
and had performed well. He says regard should be had to the
state of the company when he commenced and the need to
institute systems. To this end he worked long hours and ap-
plied himself unstintingly to the company’s interests he says.
He denies that he did not give the workshop the attention it
deserved and noted that a Production Manager was engaged
for that overseeing role. The applicant says that the real rea-
son for Phillips dismissing him was an earlier incident
involving an erroneous assumption by Phillips that the appli-
cant was looking for an alternate position. The applicant
acknowledges the company’s performance was discussed at
management meetings but says that his performance was never
questioned and denies he was ever warned that his job was at
risk.

Kay says that from her experience the respondent’s business
suffered from a lack of professionalism in paper work and the
applicant had an uphill battle in this respect. She says that his
computer skills were significant and he applied these well in
remedy. According to Kay the applicant was not tardy or slow
in dealing with things though she also says that the applicant
was “overly thorough” on occasions. It is noted that the very
short tenure of Kay’s employment by the respondent militates
against any great significance being placed on her conclusions
as to the applicant’s performance in the context of the respond-
ent’s needs and the possibilities and potential.

Nor does Winton’s evidence take the matter much further.
He confirms the applicant’s facility with computers and the
application of software and the time spent on this. But he has
no significant knowledge of the applicant’s performance in
other respects.

Having regard for all this evidence I have reached the fol-
lowing conclusions. The applicant was employed by the
respondent on the basis that, in time, he would make Phillips’
involvement in management unnecessary. But there was a fun-
damentally different management approach between them
based, it seems, on different perceived needs of the respond-
ent company at the time. Phillips, a hands on manager, had
been intricately involved in the company’s establishment and
development. However I accept that at the time of the appli-
cant’s engagement his plan was to withdraw from an active
role. And I accept that he had only returned to a management
role in the company after he perceived the company’s opera-
tions to be somewhat precarious. The engagement of the
applicant was critical to his plans, but he foresaw that there
would be an overlap to allow for the applicant to settle in.

But it did not work out. I accept the evidence that 19 months
after the applicant’s appointment the company’s return on its
operations had not significantly improved and were of con-
cern to Phillips. Further I accept Phillips’ evidence that a
particular area of concern was production, that this was

identified to the applicant as requiring his hands on attention
but that the applicant did not see his managerial priorities in
quite the same light and did not follow through as Phillips
directed.

But it is not open on the evidence to construe the applicant’s
performance as amounting to serious misconduct justifying
summary dismissal. There is another element to the respond-
ent’s position. It claims that the applicant misled it at the outset
by claiming that he had a qualification that he did not have
and experience he did not have.

The claimed qualification appears in a curriculum vitae sup-
plied by the applicant to an employment agency which claim,
it appears, he reiterated in an interview with that agency. The
position of General Manager with the respondent came about
through that agency. The applicant admitted in evidence that
he did not in fact hold the claimed Master of Business Admin-
istration degree. While this deception goes to undermine the
applicant’s credibility it seems that the fact of the deception
only became known after the dismissal. The same can be said
about any alleged misrepresentation of the applicant’s experi-
ence to the agency.

In any event it seems to me that there is insufficient to estab-
lish here retrospective justification for a summary dismissal
in the context that it would be reasonable to expect some sort
of diligence on the part of an employer (or its agency) in check-
ing the background of a person seeking appointment to a senior
position in particular. That is not to excuse any deception but
to set it in the context of the management decision making.

It is my view that, in all, the respondent has not discharged
the onus of establishing that there was the level of serious
misconduct or performance justifying summary dismissal. The
dismissal was unlawful. The question remains as to whether
or not it was unfair. The fact of an unlawful dismissal may be
a factor of account in this consideration but it does not, of
itself, determine that question.

However, having regard for the circumstances of the termi-
nation of the applicant’s employment it is clear he was denied
natural justice. Steps were taken to advertise his job without
his knowledge. The advertisement appeared in a newspaper
on the day of his dismissal but prior to his being dismissed.
He was given no notice of termination. I think it probable that
others within the business knew about it before the applicant
did. The respondent says the applicant was warned on 10 Sep-
tember 1997 that he had three months to “turn the company
around”, and I accept this, but was dismissed prior to this date.

While I think it probable that the applicant was by no means
as unaware of Phillips’ disquiet about matters as he asserts, it
seems to me that in the manner of the dismissal the respondent
acted unfairly and to an extent that the Commission should
intervene.

Having considered the evidence I am satisfied that there
should not be any order for reinstatement. It would be imprac-
ticable in my view to expect a reasonable working relationship
to be restored between the parties given the lack of trust by the
respondent in the applicant’s capabilities.

That leaves the question of compensation. This is a matter
for consideration having regard to section 26 of the Industrial
Relations Act 1979. [Paul Anthony Simons v Ismail Holdings
P/L (1998) 78 WAIG 2332; Bradley Rickard Smith v CDM
Australia Pty Ltd (1998) 78 WAIG 307 at 312].

While I think it probable the applicant, who remains unem-
ployed, has attempted to mitigate his loss, the total award
sought of six months remuneration amounting to $62,972.00
will not be made for a number of reasons.

For one, the position was not as senior as its title suggests
and this militates against the applicant’s claim of loss. The
period of notice to terminate the contract was only one week.
The applicant had no right to hire or fire. He appears to have
deferred to Redmond on occasions. These are indicative of a
lesser status and authority than the title of the position sug-
gests. Further, the applicant’s tenure was always subject to
performance and by no means as secure as he asserts for the
purposes of evaluating loss.

Having regard for all circumstances I think an amount equiva-
lent to 12 weeks remuneration is a fair award for loss. But
there is also a further and unusual consideration arising. It
goes to the remuneration arrangements between the parties.
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First an observation. The Commission is a creature of a stat-
ute of the Western Australian Parliament. That statute allows
an individual employee, for a nominal fee, to have claims such
as brought here, dealt with in this low cost jurisdiction. It is
low cost in the interests of the community and at the expense
of the community. It has long been a maxim in this jurisdic-
tion that any applicant seeking the exercise of the “equity, good
conscience and substantial merits” powers pursuant to section
26 should have “clean hands” [Gordon Gilbey Mason v S.W.
Hart and Co (1987) 67 WAIG 623 at 624]. It may well be that,
given the extent to which the Commission is bound by section
26 of the statute to have regard for the interests of the commu-
nity at large, an applicant’s conduct as a citizen may be of
account and reason for the Commission to have recourse to
the powers of section 27 (1)(a) of the Industrial Relations Act
1979. These observations are made in the context of the “ir-
regularity” of the remuneration arrangements between the
parties. However this issue was not canvassed in the hearing
and I take it no further.

But, having regard for the detail of those arrangements I am
not prepared to endorse the weekly rate of $2422.00 as repre-
senting the applicant’s remuneration. Insofar as the parties
agreed on payments relating to Mrs Joan Timms, superannua-
tion and workers compensation. These sums will not be
considered and only one motor vehicle will be considered.
The reason for the exclusion of the sum said to end as salary
for Mrs Timms is obvious, and workers compensation and
superannuation are matters for the employer.

The arrangement between the parties appears to have led to
a salary of $55, 016.00 per annum being designated for the
applicant with $6530.00 per annum for a car. This amounts to
$1,180.10 per week. The total award to the applicant then is to
be $14,161.40 gross.

That leaves the claim of denied contractual benefits. The
onus of establishing the claimed entitlement is due lay with
the applicant. The claim is for a bonus dependent on perform-
ance. Even if the contract provided for such a bonus
performance was not established. That claim will be dismissed.

Minutes of order reflecting these conclusions now issue.
Appearances:  Mr R Cwyicki (of counsel) appeared on

behalf of the applicant.
Mr S Sirett (of counsel) appeared on behalf of the

respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John James Timms

and

Phillips Engineering Pty Ltd.

No. 2242 of 1997.

29 October 1998.

Order.
HAVING heard Mr R Cwyicki (of counsel) on behalf of the
applicant and Mr S Sirett (of counsel) on behalf of the re-
spondent, now therefore I the undersigned pursuant to the
powers conferred by the Industrial Relations Act 1979 do
hereby order—

1. That Phillips Engineering Pty Ltd pay John James
Timms the sum of $14161.40 gross in compensation
within 28 days of the 23rd day of October.

2. That the claim by John James Timms for denied con-
tractual benefits be dismissed.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vincenzo Tranchita

and

Wavemaster International Pty Ltd.

No. 1117 of 1997.

21 October 1998.

Reasons for Decision.

SENIOR COMMISSIONER: The Respondent is a boat builder
specialising in the construction of high speed passenger fer-
ries. Its operations are based on the shores of Cockburn Sound.
In 1994 the Respondent was facing severe financial difficul-
ties, to the point where the Applicant, with others, acted as a
guarantor for funds advanced to the Respondent by its bank-
ers. As a result, the Respondent embarked upon a search for
equity partners. This attracted interest from those associated
with Business Focus Group of Companies in Malaysia. Ulti-
mately two companies associated with the Group, Penang Ship
Building Corporation Sdn. Bhb. and Macro Corporation Ltd,
acquired all the shares in the Respondent. Both companies are
members of the Business Focus Group and both are effec-
tively controlled by the same persons in Malaysia. Upon
completion of the sale a new board of directors for the Re-
spondent was installed. It appears that at all material times the
Chairman of the Board, who resides in Malaysia and who there-
after became its principal financier, effectively controlled the
Respondent.

The Applicant was employed by the Respondent from early
1990 until about the end of May 1997. He was initially em-
ployed as the Respondent’s accountant and subsequently
became its secretary. He was part of the Respondent’s man-
agement team which negotiated the sale to the new owners. At
the time of the sale, the Applicant says that the new owners
asked him and certain other senior managers to remain in the
Respondent’s employ. The Applicant says he agreed to do so,
but only on the condition that he became a director of the Re-
spondent, to which request he says representatives of the new
owners acceded. As is common ground, he was appointed a
director of the Respondent on or about 11 January 1995 ini-
tially with the title of finance director. In essence, he was
responsible for the general financial management of the Re-
spondent, including contract management and business
development for the Respondent. He was answerable to the
Board through the Respondent’s managing director. In addi-
tion, he continued to act as the Respondent’s secretary until he
resigned from that office in February 1997.

At the time of his appointment as a director, he was entitled
to a remuneration package of approximately $80,000 per an-
num comprising of a salary of $65,000 per year, unlimited use
of a company motor vehicle together with superannuation. In
late 1995, but with effect from 1 July of that year, his remu-
neration package was increased by $40,000 per annum. By
arrangement between the Applicant and the Respondent’s then
managing director, this sum was paid to the firm of Interna-
tional Finance and Trade Consultants, a firm owned and
operated by the Applicant’s family trust. In addition, it ap-
pears that a sum was paid to the firm to compensate for
superannuation, which would have been paid to his superan-
nuation fund had the increased remuneration been paid directly
to the Applicant.

It is common ground that by late 1996 or early 1997 the
Respondent was again facing financial difficulties. Indeed, by
the end of March 1997 the Respondent had an estimated cash
deficit of $2.6 million. The financial difficulties facing the
Respondent led the owners to instigate a review of the Re-
spondent’s affairs. That review was conducted early in 1997
by a Mr Onn, who at that time was an employee of Macro
Corporation Ltd, the Respondent’s minority shareholder. His
report was critical of the Respondent’s management systems,
its management structures, and of certain payments made to
some of the executive directors, including a bonus of $20,000
paid to the Applicant late in 1996. The Report recommended a
restructure of the Respondent’s administration, including the
abolition of the position occupied by the Applicant.
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At a Board meeting held in March 1997, and to which the
Applicant was apparently not invited, the Board resolved to
ask the Respondent’s then managing director, Mr Tamin, and
the Applicant to resign as directors of the Respondent, failing
which steps were to be taken to hold a shareholders meeting to
“effect the resignation”. At or about the same time, Mr Onn
was asked to oversee the Respondent’s affairs on an interim
basis. Mr Tamin, who was at the meeting resigned as requested
following the meeting. The Applicant, however, declined to
resign as a director on the grounds that he believed that it was
a condition of his employment that he be and remain a direc-
tor of the Respondent. The Applicant, along with the other
executive director Mr Williams, had previously been asked by
Mr Tamin in November 1996 to resign his directorship. Mr
Williams then resigned as requested. The Applicant refused to
do so, indicating that he regarded his directorship as “integral
to his employment” with the Respondent and something he
had “worked hard for”. Subsequently, he was invited to take
up a position with the Business Focus Group in London. That
arrangement ultimately did not eventuate for reasons which
are not material to these proceedings. Instead, he was asked to
relocate to Kuala Lumpur as director of contract management.
That arrangement also did not eventuate, principally because
it was unsuitable to the Applicant.

As a consequence of the Applicant’s refusal to resign as a
director, a shareholder’s meeting was held on 16 May at which
it was resolved to terminate his appointment forthwith as a
director. At a Board meeting held shortly afterwards, Mr
Gerrard, who was based in Kuala Lumpur, was appointed as
the new managing director of the Respondent. He had acted in
that role since the beginning of May at the request of the Re-
spondent’s Chairman. In that capacity he set about to rectify
what he saw as deficiencies in the Respondent’s management
systems and to put the Respondent on a sound financial foot-
ing. He appointed Mr Onn, who was based in Perth, as the
general manager. All the staff, except the Applicant, were to
report to the general manager. The Applicant was to continue
to report to the managing director, Mr Gerrard. Soon after being
asked to be the managing director, Mr Gerrard spoke to the
Applicant. He informed the Applicant that he needed his sup-
port and help to put the Respondent on a sound footing. Mr
Gerrard says that he assured the Applicant that there was a
place for him in the organisation, although the Chairman
wanted him to resign as a director. Mr Gerrard says that the
Applicant complained that he had been badly treated in recent
times and was considering resigning, but was seeking
$1,000,000 compensation. The Applicant continued to be em-
ployed by the Respondent, but it is common ground that
relations between him and Mr Gerrard, and particularly Mr
Onn, were not good. The Applicant took the view that Mr
Gerrard and Mr Onn unduly interfered in his realm of work
without authority. He challenged the authority of Mr Gerrard,
as he had previously done in the case of Mr Onn, in effect
asserting that neither Mr Gerrard nor Mr Onn were lawfully
appointed to the respective positions they purported to occupy.
Furthermore, the Applicant complains that he was given little
meaningful work to perform and not treated with due defer-
ence to the tenuous position he occupied in the Respondent.

It is common ground that during the course of the Appli-
cant’s employment he was frequently required to travel
overseas. Indeed, much of 1996 was spent in Italy overseeing
the introduction of a ferry service to be operated by compa-
nies owned, at least in part, by interests associated with the
shareholders of the Respondent. That venture appears to have
been unsuccessful. There is a marked difference of opinion
between the parties to these proceedings as to the extent to
which, if at all, the Applicant was responsible for the failure
of that venture. I do not find it necessary to deal with that
matter. It is, however, common ground that soon after taking
up duties, Mr Onn requested the Applicant, amongst others, to
return the corporate credit card issued to him by the Respond-
ent and to reconcile expenditure charged by him to the card.
The Applicant objected, claiming that it required a resolution
of the Board for this to happen and, moreover, that it was a
term of his contract that he have access to a corporate credit
card. A similar request of the Applicant made subsequently by
Mr Gerrard met with the same response. Early in May 1997,
Mr Gerrard, apparently on the instructions of the Chairman of
the Respondent, cancelled all the corporate cards held by

employees in the name of the Respondent. At the same time,
following a request for payment by the Applicant’s consul-
tancy firm, Mr Gerrard asked the Applicant to provide details
of the consultancy arrangement and to identify what the firm
was doing differently from what the Applicant was required to
do as part of his contract of employment. Again, the Applicant
took exception to this request and according to Mr Gerrard
declined to provide the necessary information. In consequence,
Mr Gerrard gave notice in mid-May to terminate the agree-
ment with effect from the end of May.

Late in May the Applicant advised Mr Gerrard that by its
conduct the Respondent effectively terminated his employ-
ment. The Applicant claims that by cancelling the consultancy
arrangement, the Respondent had significantly reduced his
remuneration package; that by taking away the corporate credit
card, the Applicant had lost a vital tool of trade; that by re-
moving him as a director, the Respondent had unilaterally
reduced his status and breached its contract of employment
with the Applicant; and that by not providing the Applicant
with meaningful work from May 1997 they attempted to oust
him from his employment. Together or separately these ac-
tions were said to constitute repudiatory breaches of the contract
of employment on the part of the Respondent, justifying the
Applicant as treating the contract as at an end. Soon after-
wards, the Applicant, through his solicitors, indicated that he
proposed to initiate proceedings for unfair dismissal, seeking
reinstatement. Accordingly, the present proceedings were in-
stituted. In short, the Applicant says that his dismissal was
procured through stealth “without either substantive or proce-
dural fairness”.

In addition to reinstatement, the Applicant seeks to recover
the sum of $79,937.26 as and by way of benefits due to him
under his contract of employment. Those benefits comprise
accrued annual leave, outstanding consultancy fees for Inter-
national Financial and Trade Consultants, repaid travel
allowance, and the cost of reinstating his membership of the
Australian Society of Accountants.

The Respondent denies that the Applicant was dismissed
from his employment. It asserts that at all material times it
informed the Applicant that his employment was to remain on
foot and that his duties were to remain substantially unaltered.
It submits that far from being constructively dismissed, the
Applicant withdrew his services and refused to undertake the
duties required of him under his contract of service. The Re-
spondent also denies that it was a term of the Applicant’s
employment that he have access to a corporate credit card or
that the removal of the credit card constituted grounds for him
treating his employment as at an end. Further, the Respondent
denies that it was a term of his employment that he be and
remain a director of the Respondent and argues that he was
removed from the Board of Directors in accordance with the
Respondent’s Memorandum and Articles of Association. The
Respondent also asserts that the consultancy arrangement en-
tered into between the Respondent and the Applicant’s
consultancy firm was terminated in accordance with the terms
of that arrangement. In any event, it was not an arrangement
between the Respondent and the Applicant but, rather, between
the Respondent and a third person in the form of the trustees
of the Transpin Family Trust and hence is not material to these
proceedings.

If, which is denied, the Applicant was dismissed from his
employment, the Respondent denies that the dismissal was
unfair. It asserts that the Applicant had withdrawn his services
and refused to contribute positively to the management of the
Respondent. In particular he refused to co-operate with the
general manager from and after March 1997. Also he took a
bonus amounting to $20,000 to which he was not entitled. In
any event, his performance was below that which could rea-
sonably be expected of an executive of his standing.

Moreover, if, which is denied, the dismissal was unfair, the
Respondent contends that reinstatement is impracticable be-
cause the Respondent no longer has trust in the Applicant. He
showed an incapacity to work satisfactorily with Mr Onn and
Mr Gerrard, both of whom continue to be employed by the
Respondent. Also, the Respondent believes that his re-employ-
ment would cause disharmony in the workplace because he
was said to be unpopular with other employees. Furthermore,
since the termination of his employment, the Applicant is said
to have acted in a manner which is contrary to the interests of
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the Respondent regarding litigation in Italy relating to its ferry
operations there. In any event, the Applicant unreasonably re-
fused to entertain an offer of reinstatement shortly after the
termination of his employment.

The Respondent denies liability for the contractual benefits
claimed by the Applicant, save to some extent in respect of the
accrued annual leave. It contends that in calculating any enti-
tlement to accrued annual leave, no regard should be had to
that part of the remuneration paid to the Applicant’s consul-
tancy firm. For the reasons already outlined, the Applicant has
no entitlement to consultancy. The Respondent asserts that the
Applicant does not have any entitlement to the travel allow-
ance. It denies that it was a term of his contract of employment
that his membership fees of the Australian Society of Account-
ants should be paid.

I am satisfied and find that it was a term of the Applicant’s
contract of employment that he be appointed as a director of
the Respondent. In this respect, I accept the evidence of Mr
Tamin, who was the Vice-President of the Business Focus
Group and the representative of the new owners of the Re-
spondent at the time the Applicant sought and was appointed
as director. He testified that, in discussions concerning the
purchase of the company, the Applicant was asked to remain
in the Respondent’s employment as finance director and he
agreed to do so on the condition that he was appointed to the
Board. A memorandum made by Mr Tamin at the time pur-
porting to record that and other arrangements affecting the
new owners appears to confirm the Applicant’s claim in this
respect. Indeed, their evidence in this respect is largely uncon-
tradicted. Although it is clear the Applicant and Mr Tamin got
on well and appear still to be good friends, having the benefit
of listening to and observing Mr Tamin, I do not believe that
this coloured his evidence. He impressed me as having a good
and reliable knowledge of the events, the subject of these pro-
ceedings. Furthermore, what he says in this respect was in
material particular supported by Mr Williams, who was present
at the meeting when the matter was discussed and whose evi-
dence I unreservedly accept as being reliable.

Of course, the Applicant’s appointment as a director and his
continued occupancy of that office could only be effected sub-
ject to the Memorandum and Articles of Association of the
Respondent. It is trite to say that his status as a director is to be
distinguished from his status as an employee (see: Lee v. Lees
Air Farming Limited [1961] AC 12; see too: Southern Group
Ltd v. Smith (unreported – Supreme Court of WA: Lib No.
970284); Claremont Petroleum NL v. Cummings & Anor (1992)
110 ALR 239). Contrary to the Applicant’s assertion, I do not
read the Articles as giving, in the ordinary course of events,
directors an appointment for life or until resignation. Instead,
except in the case of the first directors, the Articles require
that an appointment of that nature be decided by the directors
at the time of appointment. There is nothing to suggest that in
the resolution appointing the Applicant to be a director that he
should remain a director for life. Clearly, he was liable to be
removed at any time in accordance with the Articles.

Further, I am satisfied and find that at all material times it
was the term of the Applicant’s employment that he was to
receive an increased remuneration package, $40,000 of which
was to be paid to his consultancy firm. In addition, he was to
receive superannuation based on the whole package. Again, I
accept the evidence of Mr Tamin in this respect. He testified
that following a request from the Applicant for an increase in
remuneration, he agreed to this arrangement as part of the
Applicant’s new remuneration package. Mr Tamin was ada-
mant that the payment of $40,000 to the firm was paid as part
of the Applicant’s total remuneration package. Mr Tamin origi-
nally proposed that the Applicant be entirely remunerated as a
consultant, as occurred for the other executive director, Mr
Williams. The Applicant responded by proposing that only part
of his remuneration be paid to the consulting firm which he
established for this purpose.

The Respondent contends that this arrangement was not au-
thorised, as it should have been, by the Board. I accept the
evidence of Mr Tamin that the Board was informed of the
increased remuneration package as part of the budget for the
1996 financial year, albeit that the details of the package were
not put to the Board until one of the other executive directors,
Mr Williams, questioned the Applicant’s new arrangement. I

accept the evidence of Mr Tamin that he prepared and distrib-
uted a memorandum to the Board setting out the remuneration
and benefits for directors for the 1996 financial year. That
memorandum clearly shows that the Applicant’s remunera-
tion included $40,000 per annum payable to International
Finance and Trade Consultants, “of which the [Applicant] is
the owner”, at the rate of $10,000 per quarter.

In any event, the Respondent ought not now be heard to
question the arrangement. The unchallenged evidence of Mr
Tamin, who was the Respondent’s managing director at the
time, is that he had the authority to fix the remuneration for
the employees of the Respondent and it was in the exercise of
that authority that the arrangement in question was entered
into. Although the Applicant was a director, it is common
ground that the remuneration paid to him was as an employee
and not for his directorship. The Respondent’s current manag-
ers may well question the wisdom of the arrangement, but the
fact is that an arrangement was entered into by the Respond-
ent’s agent, namely its then managing director. As a director,
the Applicant clearly had a duty, as the Respondent suggests,
to ensure that nothing he or Mr Tamin did breached the fiduci-
ary duty to the Respondent, but there is no evidence to suggest
that Mr Tamin exceeded his real or ostensible authority to en-
ter into the arrangement. Although, as Mr Gerrard suggests,
the arrangement was an unusual one or seen as part of the
Applicant’s remuneration package, it was not one which could
be said to be obviously beyond the capacity of a chief execu-
tive to countenance.

The Respondent argues that by cancelling the arrangement
with the Applicant’s consulting firm, it was not altering the
income of the Applicant but, if anything, altering arrangements
between it and a third party. However, as I find, the payment
to the firm was made as the result of an agreement between
the Applicant and the Respondent to discharge the Respond-
ent’s obligation to remunerate the Applicant. Hence in
terminating the arrangement the Respondent in effect reduced
significantly the remuneration package to which the Appli-
cant was entitled and thereby materially changed the terms of
his employment.

In my view, by unilaterally removing the Applicant from the
Board and by cancelling the consulting arrangement, the Re-
spondent materially altered the basis, if not the terms, of the
Applicant’s employment. As I find, the Applicant resigned
because, inter alia, he was removed as a director and because
the consultancy arrangement was simply cancelled. Accord-
ingly, in my assessment the actions of the Respondent
constituted the real cause for the Applicant terminating his
employment. Thus the Respondent should be taken to have
dismissed him from his employment (see: The Attorney Gen-
eral v. Western Australian Prison Officers’ Union of Workers
(1995) 75 WAIG 3166).

I do not say that the Respondent or its shareholders acted
unlawfully in terminating the Applicant’s directorship. Clearly,
in the absence of a resolution appointing the Applicant as a
director for his life, the shareholders retained the right to re-
move any director, as occurred on this occasion. In any event,
what is in issue in these proceedings is not so much the man-
ner by which the Applicant was removed from the office of
director, but the fact that he was removed. Moreover, there
may have been good reason to remove him as a director. It has
to be accepted that under the arrangement which previously
existed the Respondent had not done well. Indeed, by early
1997 the Respondent was all but insolvent. Furthermore, it is
apparent from the report of Mr Onn and the evidence of Mr
Gerrard, and indeed might be inferred from the evidence of
Mr Tamin, that the management systems in place were less
than ideal. In those circumstances, to separate the Board from
the Respondent’s executive appears to have some merit. Like-
wise, it cannot be said that the Respondent was not entitled to
terminate the consultancy arrangement. The arrangement ex-
pressly required the mutual consent of both the Respondent
and the Applicant for it to continue after 30 June 1996. The
uncontradicted evidence of Mr Tamin is that he agreed that it
should continue thereafter, apparently on the basis of monthly
invoices, but that does not mean it could never be terminated,
any more than the Applicant’s employment could never be
terminated. However, in removing his directorship, the share-
holders, and in cancelling the consultancy agreement, the
Respondent, cannot in the circumstances avoid the consequence
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which that may have for the Respondent as the result of the
contract entered into between it and the Applicant.

In the circumstances, I find it unnecessary to determine
whether the other matters of which the Applicant complains
justified him terminating the contract of employment, such
that his employment should be seen to have been terminated
by the Respondent. I feel bound to say, however, that I am far
from convinced that the removal of the Applicant’s access to a
corporate credit card in the name of the Respondent consti-
tuted either a breach of contract or grounds entitling him to
terminate the contract. On the other hand, I do not accept that
there was anything fraudulent in the Applicant seeking and
being paid a bonus of $20,000 for his work undertaken a year
or more previously in Singapore. I accept the evidence of Mr
Tamin in preference to that of Mr Carbonini that Mr Carbonini,
or the then managing director, agreed that the Applicant was
entitled to and should be paid the bonus. Nonetheless, I agree
with Mr Onn that the circumstances under which the bonus
was paid were somewhat odd, and if nothing else serve to
reinforce a belief that for a time the executives of the Respond-
ent, including the Applicant, were concerned to see that their
own interests were not subordinated to any other.

It remains then to consider whether, as the Applicant claims,
his dismissal from employment with the Respondent was ei-
ther harsh, oppressive or unfair. The onus of establishing that
rests with the Applicant, as indeed he accepts. The Applicant
says that the dismissal was obtained by “stealth”! Whilst I do
not accept that to be a fair description of the matter, my im-
pression of the evidence is that he was in effect sidelined and
ignored by the new managers because he did not accept their
authority and was not sympathetic to the new culture they were
seeking to impose.

As I find, the Respondent effectively reduced his level of
income by approximately 40 per cent on less than two weeks’
notice. I have little doubt that the consultancy arrangement
was terminated because there was uncertainty in the mind of
Mr Gerrard regarding the nature of the arrangement and be-
cause attempts to clarify it had been unsuccessful by reason of
the Applicant’s attitude. However, having regard to the effect
it had on the Applicant, I would have thought that something
more than two weeks’ notice was required and that some ar-
rangement would be put in place to replace the lost income. It
is trite to say that the level of remuneration is a fundamental
element in any contract of employment (see: Industrial Rub-
ber Products v. Gillon [1977] IRLR 389, 390). Moreover, the
uncontradicted evidence is that the monthly instalments for
April and May 1997 were not paid until well after they were
due and only after receipt of a formal demand from the Appli-
cant’s solicitors. Further, I have no doubt and accept that there
were significant changes in the duties and responsibilities of
the Applicant upon and after the installation of Mr Onn as the
general manager. In particular, it is clear that he was removed
as a signatory to the Respondent’s bank account. Also, Mr
Onn took over some of the key responsibilities previously left
to the Applicant in respect of contractual matters and the deal-
ings with the Respondent’s bankers. It seems clear that some
files were taken from him and that there were meetings re-
garding contractual matters which previously he could have
expected to attend to which he was not invited.

Perhaps none of this is surprising, having regard to the fact
that the Respondent was in a parlous financial situation and
having regard to the Applicant’s attitude to the new managers.
However, the uncontradicted evidence is that that was done
with little or no meaningful consultation or explanation. This
is hardly the right way to treat a person said to have a senior
position in the company. The restructuring which occurred in
the Respondent’s management structure and the consequent
effect it had on the Applicant’s job imposed obligations on the
Respondent under the Minimum Conditions of Employment
Act 1993, which appear not to have been fully satisfied. In
that event, it is difficult to see how the dismissal could be fair
(see: Gilmore v. Cecil Bros, FDR Pty Ltd & Anor (1996) 76
WAIG 4434). Whatever the position under the Act, I am satis-
fied overall, and find, that the Applicant was dismissed
oppressively.

On balance, I consider that the dismissal was oppressive,
not so much because of the act of dismissal, but because of the
manner by which it was effected. It is, of course, not the case
that because the manner was harsh, oppressive or unfair the

dismissal is necessarily thereby harsh, oppressive or unfair
(see: Shire of Esperance v. Mouritz (1991) 71 WAIG 891).
Rather, the manner is but one of the circumstances to be con-
sidered. Here, however, whilst I consider there to have been
good reason to terminate the Applicant’s employment, the proc-
ess by which it was achieved was so defective, in particular
the fact that it was effected without notice or payment in lieu
and with little or no meaningful discussion regarding the
changes affecting the Applicant as to render the dismissal op-
pressive. Instead of taking steps to formally terminate his
employment, the Respondent, as I find, restructured its or-
ganisation and in effect demoted him without proper notice or
discussion and in such a manner as to force him to resign.
Indeed, where, as I find was the case here, an employee is
constructively dismissed, it will often, although not automati-
cally, be the case that a person so dismissed will be taken to
have been dismissed either harshly, oppressively or unfairly
(see: Savoia v. Chiltern Herb Farms Ltd [1982] IRLR 166;
and see too: Stephenson & Co. (Oxford) Ltd v. Austin [1990]
ICR 609).

It follows that prima facie the Applicant is entitled to be
reinstated in his former employment with the Respondent.
However, I am satisfied that such a remedy is not practical in
this instance.

I accept the evidence of Mr Gerrard that early in April he
spoke to the Applicant and indicated to him that his services
were required because he was a key employee and that apart
from his directorship nothing would change. Indeed, I accept
the evidence of Mr Gerrard that initially he encouraged the
Applicant to remain as an employee and acknowledged his
special position in the management of the Respondent by pro-
viding that he should report to him directly rather than through
Mr Onn, as was the case for other employees. As Mr Gerrard
testified, much has changed since then. Clearly, relations be-
tween the parties have deteriorated dramatically. Moreover,
the job which the Applicant once performed now no longer
exists as such. The tasks have been divided amongst a number
of other employees. Furthermore, I accept the evidence of
Messrs Onn, Henning and Gerrard that there has been a change
in the management culture, making it difficult for the Appli-
cant to be reinstated. Managers are less concerned with
advancing their own interests and more concerned with the
interests of the Respondent. Moreover, it is apparent from their
previous working relationship that the Applicant has little re-
gard for Mr Onn, if not also for Mr Gerrard. Even during the
course of these proceedings it was apparent to me that the
Applicant still had little regard for either of them. In addition,
I accept that Mr Onn genuinely distrusts the Applicant by rea-
son of the Applicant’s claim for a bonus arising out of work
done more than a year earlier in Singapore. As previously
mentioned, I doubt that the transaction was as sinister as Mr
Onn claims, but it must be acknowledged that there is reason
for him to hold the suspicion he clearly holds in this respect.
Having regard to seniority of the position which would be
occupied by the Applicant, were he to be reinstated, it is diffi-
cult in all the circumstances to see how a proper working
relationship could be re-established.

In my view, the proper remedy in this instance is compensa-
tion. In assessing the measure of that compensation, it is
material to consider that the unfairness of the dismissal re-
lated to the manner of and not the reason for the dismissal. As
previously mentioned, in my opinion, there was good reason
for the Respondent to terminate the Applicant’s employment
formally and it seems clear that his future with the Respond-
ent was limited. Indeed, I accept that he raised the question of
a redundancy payment initially with Mr Onn in the course of
his review of the Respondent’s operations and later with Mr
Gerrard.

As is common ground, for some time leading up to the ter-
mination of the Applicant’s employment the Respondent was
in dire financial straits. Those who were responsible for fi-
nancing the Respondent took steps to rectify that position and,
as I find, did so in a way in which the Applicant found objec-
tionable because, in his opinion, due process was not always
followed. Whether or not due process was always followed,
the fact is, as the Applicant well knew, that Messrs Onn and
Gerrard in particular were asked by the principal shareholder
of the Respondent to take over its management and for good
reason. As Mr Gerrard and Mr Onn both testified, the
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Respondent was virtually insolvent and in breach of a signifi-
cant contract with one of its customers. Clearly, in those
circumstances there needed to be a new focus by management.
It is not enough for the Applicant to say that he was away in
Italy for much of the time when the Respondent went into
financial difficulty, so should not be held responsible. As a
senior manager and as a director, he must be prepared to take
some responsibility for the Respondent’s predicament.

As I find, the Applicant was far from co-operative and some-
what misguided in his attitude towards a number of the changes
imposed by the new managers. I accept the evidence of Messrs
Onn and Gerrard that from and after the review undertaken by
Mr Onn in March 1997 the Applicant did little to contribute to
the affairs of the Respondent and was unco-operative. I accept
the position to be, as testified by Mr Onn, that he was obstruc-
tive outside of management meetings and when he attended
the management meetings said little or nothing and kept infor-
mation to himself. This conduct is consistent with his attitude
that Mr Onn had no authority to manage the Respondent’s
affairs, which as I find was more academic than real. It is some-
what paradoxical that he should now challenge the authority
of Mr Onn and Mr Gerrard. It is clear that he knew, or ought to
have known, that they were acting with the knowledge and
consent of the Chairman. Mr Tamin testified that when he was
managing director, he informed the Applicant that Mr Onn
was taking over at the direction of the Chairman. Furthermore,
the Applicant admitted that it was the Chairman who effec-
tively ran the Respondent. Indeed, he had dealings with him
on that basis when it suited him. In those circumstances, to
object to comply with instructions on the grounds that the per-
sons issuing the instructions had no authority to do so without
a resolution of the Board not only ignores practical realities,
but is inconsistent with past practice.

Furthermore, to suggest that the Respondent did not have
the right to withdraw the corporate credit card says much for
the Respondent’s contention that the Applicant was more in-
terested in his own well being than the well being of the
Respondent, of which he was a senior officer. The credit card
was given to the Applicant, not because he was a director, but
because he was an employee and was thus an administrative
matter for the managing director of the day. Further, I accept
the evidence of Mr Henning that it was not the case that the
Applicant would be without funds when travelling once the
credit card was removed. As his evidence and that of Mr Onn
makes clear, there remained scope for travelling employees to
obtain cash in advance from the Respondent or make other
arrangements so that they did not have to utilise their own
funds on account of the Respondent. The Applicant was not
singled out in this respect. I am satisfied and find that it was
an edict issued to all employees of the Respondent and done
as a measure to control costs. I accept the evidence of Messrs
Onn, Henning and Gerrard that proper records of travel ex-
penditure by employees of the Respondent were not always
kept. Indeed, I accept the evidence of Mr Henning that the
Applicant was slow in accounting for moneys expended by
him on the corporate credit card in his possession. The evi-
dence of Mr Henning, which I accept, is that there are still
matters outstanding regarding expenditure incurred by the
Applicant during his stay in Italy in 1996. Mr Gerrard said he
was concerned to put procedures in place so that the Respond-
ent was not run, or at least appeared to be run, by executives
for their own benefit, but rather for the benefit of all the
stakeholders. That is self-evidently a legitimate process for
any organisation and certainly legitimate for one in the Re-
spondent’s parlous state. Similarly, his reluctance to agree to
take accrued annual leave, and instead to insist upon payment
in lieu, was hardly a responsible act for a person claiming to
be the finance director of a company in a parlous financial
position.

Similarly, as I find, the Applicant was unco-operative in his
responses to Mr Gerrard regarding the consultancy arrange-
ment. That inquiry was a perfectly proper and justifiable one.
Mr Gerrard was new to the Respondent and had the responsi-
bility to place the Respondent on a sound financial footing.
The questions by Mr Gerrard were part of the process to for-
malise the arrangements between the Applicant and the
Respondent. I accept his evidence that there was little detail
recorded regarding the Applicant’s terms of appointment, in-
cluding the duties he was to perform. It was obviously

important that these matters be formalised if the Respondent
was to be placed on a sound footing. Whilst Mr Gerrard might
be criticised for not ascertaining some of the details from the
Respondent’s records, he could not be criticised for asking
about the basis for continuing the arrangement. The arrange-
ment was entered into on the basis that it was to operate until
30 June 1996 “and as may be extended by mutual agreement”.
Mr Gerrard’s request of the Applicant was made after that time.
Although Mr Tamin says he agreed to extend the consultancy
arrangement beyond 30 June 1996, it appears to have been
done verbally and there appears to have been no agreement as
to how long that arrangement should continue. In those cir-
cumstances, the Applicant could hardly complain nor
objectively criticise Mr Gerrard for seeking to ascertain the
details of the extension or to endeavour to formalise it. Mr
Gerrard did not suggest initially that the agreement should be
terminated but simply asked for justification for the payments
subject of invoices given to the company by the Applicant’s
firm. Furthermore, the Applicant can hardly complain, if hav-
ing refused to give the information, as I find was the case
despite repeated requests, that the arrangement was terminated
by the Respondent. By any standards the arrangement was, as
Mr Gerrard said, an unusual one. Ordinarily a person cannot
be both an employee and a contractor or consultant in the per-
formance of a given set of tasks. The arrangement was unique
for the Respondent because persons were either employed
entirely as consultants or as employees, not on a combined
basis, as appears to have been the case for the Applicant. In
addition, there was no evidence that the firm itself was doing
any work for the Respondent, a material consideration given
the financial state of the Respondent. Moreover, as Mr Gerrard
testified, the Applicant could have, and perhaps as a senior
employee should have, said that the consultancy arrangement
was part of his package and indicated that if it was to be termi-
nated, arrangements should be made to compensate him for
the loss of income. For reasons best known to himself, the
Applicant chose to do nothing in this respect.

On the basis of the evidence of Messrs Onn and Gerrard, I
find the position to be that following the publication of Mr
Onn’s report, he appears to have been consumed almost en-
tirely with efforts to challenge his removal as a director of the
Respondent and the cancellation of his access to a corporate
credit card in the name of the Respondent. My impression of
the evidence is that the Applicant was so concerned with main-
taining his own benefits that he lost sight of the problems faced
by the Respondent and to a large degree was the architect of
his own downfall. As a senior manager he ought not to have
stood in the way of those who were attempting to put in place
processes which would alleviate, and ultimately overcome,
the Respondent’s predicament. Had the Applicant’s employ-
ment been terminated when it was on reasonable notice, I do
not consider that it could have been said to have been either
harsh, oppressive or unfair. Thus, in my view the Applicant’s
only loss is income for the notice period. The industrial law
journals are replete with cases where compensation has been
assessed, taking into account the conduct of the employee and
the prospect of future or ongoing employment (see: Almondco
Australia Limited v. Arnol & Ors (1997) 75 IR 117; Disotto v.
The University of Adelaide (1997) 64 SAIR 159; Patel v.
Citipower Pty Ltd (1997) 43 AILR 3-663 (160); Clark v.
Ringwood Private Hospital (1998) 44 AILR 3-807 (64)). In
cases of this nature, the decided authorities do not require “an
award of compensation beyond that which is appropriate to
remedy the deficiency” (see: Toskas v. Global Communica-
tion Systems Pty Ltd (1997) 64 SAIR 328, 335). A similar
approach was endorsed by the Commission in Smith v. CDM
Australia Pty Ltd (1997) 78 WAIG 307.

It is clear, on the evidence of Mr Williams, a naval architect
with a long history of work in the industry, that it is not nor-
mal for employees, even senior executives, to receive long
periods of notice. He said that it was normal for executives to
be employed on a monthly basis and for that to be the notice
period for termination of employment. The nature of the in-
dustry was such that work was unpredictable and thus
employment on a long term basis was not the norm. He did,
however, indicate that executives with the Respondent had been
given or paid up to three months’ notice of termination. His
evidence is supported by Mr Onn, who likewise has had long
experience in the industry. He testified that it was normal in
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the industry to employ executives on a monthly basis. He was
responsible for negotiating the terms of employment when the
Applicant first joined the Respondent, albeit in a different ca-
pacity. The Applicant was employed then on the basis that two
weeks’ notice was required to terminate the employment. Tak-
ing into account the nature of the Applicant’s employment,
the nature of the industry, his status in the Respondent and his
personal antecedents, I consider reasonable notice in this in-
stance be in the order of three months.

The Respondent complains that the Applicant refused its offer
for re-employment and has done little to mitigate his loss or
improve his position. I accept the evidence of Mr Gerrard that
on or about 16 June 1996 he indicated to the Applicant that he
could continue employment with the Respondent retaining his
present title without any reduction in his “employment status
or reallocation” of duties. At the same time, Mr Gerrard as-
sured the Applicant that “there has never been any intention to
‘repudiate’ your contract of employment” and that he would
be happy to discuss the Applicant’s continued employment
with the Respondent, albeit that the consultancy arrangement
would require further discussion and that, in line with the share-
holders policy, executive management could not serve on the
Board. Although the Applicant did not respond to this invita-
tion, it was not an absolute offer of re-employment at the same
status. Rather, it was an offer to discuss the prospect of re-
employment on that basis. Moreover, it was not an offer which
put the Applicant in the same position as before because it was
not to be accompanied by a directorship. In those circum-
stances, I do not consider that the Applicant can be criticised
for rejecting the offer.

It follows therefore that in my view compensation should be
fixed in the sum of $30,000, being approximately one quarter
of the Applicant’s annual remuneration package, including an
allowance for superannuation and for the private use of a mo-
tor vehicle provided by the Respondent. In fixing that sum, I
have taken into account that part of the package which would
ordinarily have been paid to his firm. Although I accept that
the arrangement under which the firm was entitled to that
money constitutes a separate contractual relationship, as the
Respondent suggests, the Commission in these matters is not
concerned with assessing damages for breach of contract, but
compensation for the loss of employment. Having regard to
the command in the relevant legislation, for the Commission
to act without regard for legal technicalities, I consider it fair
and reasonable to disregard the technicalities of that arrange-
ment in assessing the value to be attributed to the Applicant’s
lost employment.

It remains to consider the Applicant’s claim for contractual
entitlements.

It seems clear on the evidence that the Respondent had a
definite policy of paying employees for their accrued annual
leave entitlements upon termination of their employment. Of
course, in the absence of such a clear policy or agreement,
ordinarily there is no such entitlement, apart from that which
arises by force of statute under the provisions of the Minimum
Conditions of Employment Act 1993 (see: McPolin v. The West
Australian Locomotive Engine Drivers’, Firemen’s and Clean-
ers’ Union of Workers (1998) 78 WAIG 3358). Having regard
to the totality of the evidence, in particular the evidence of Mr
Henning, which I accept to be reliable, I take it to be the case
that the Respondent agreed, at least impliedly, to pay the Ap-
plicant for his accrued, but untaken, annual leave entitlements
upon termination of his employment. However, again having
regard to the evidence of Mr Henning, I am satisfied and find
that the agreement applied only to the extent of the salary paid
to the Applicant and not to that part of his package, which
consisted of payment of a consulting fee to his firm, Interna-
tional Financial and Trade Consultants. I accept the position
to be that the Respondent never paid annual leave as part of
consultancy arrangements. Rather, I take the case to be that
the consultancy fee included an allowance for annual leave. It
is clear from the documentation tendered during the course of
these proceedings that from the outset Mr Henning regarded
that as applying in the Applicant’s case. Moreover, I accept
his evidence that the Applicant told him that annual leave was
not payable in respect of consultancy packages.

As previously indicated, I accept that the Applicant was in
reality an employee and that money paid to his consultancy

firm was part of his employment package. However, I do not
consider it either just or equitable for the Applicant now to be
heard to say that he was not carrying on a business as a con-
sultant to earn this money. By taking the benefits of packaging
his salary in this way, he chose to treat himself as an inde-
pendent contractor and to that extent avoided PAYE tax
deductions, amongst other things. In my view, it is contrary to
the spirit of the Industrial Relations Act 1979 to allow the
Applicant now to be heard to say anything different. Further-
more, it is contrary to the acknowledgment which, as I find,
he had previously made to Mr Henning. Accordingly, although
I accept, as indeed is not in dispute, that the Applicant has an
entitlement to accrued annual leave in order of 972.38 hours,
that entitlement should be calculated at the rate of $65,000 per
annum, being the salary component of his package. I agree
with the Respondent that no allowance should be made for the
car during this period. The overriding aspect of the concept of
paid annual leave is the right to paid absence from work and
not to be a form of additional remuneration. I also note that
the Applicant has claimed annual leave up to and including 16
June 1996, whereas the evidence suggests that at the latest his
employment terminated on 9 June 1996. No issue appears to
have been taken by the Respondent as to that aspect of the
claim. On that basis the Applicant would be entitled to
$30,386.87.

Somewhat similar considerations apply with respect to the
claim for 16 days’ payment of fees to the firm of International
Finance and Trade Consultants. Whilst it is possible for an
employee to contract with his employer to pay remuneration,
either in whole or in part to a third person, the person denied
the benefit of that arrangement is the firm and not the em-
ployee. Unlike a claim for compensation or for unfair dismissal,
a claim of this nature is a claim to enforce contractual rights
and obligations. To award payment to the Applicant in these
circumstances would, in effect, be requiring the Respondent
to do something other than that which it has contracted to do.
It is the firm and not the Applicant which is entitled to the
benefit under the contract. In those circumstances, it cannot
be said that the Applicant has been denied a benefit. The Ap-
plicant might have a claim in damages, but if that is the case,
it is not a matter for the Industrial Relations Commission. In
any event, as I find, the arrangement was lawfully terminated
with effect from 31 May 1998.

Equally, I am of the opinion that the claim for 335 days’
overseas travel allowance should fail. I accept the evidence of
Mr Williams that the entitlement to a daily travel allowance of
$50.00, which forms the basis of the Applicant’s claim, was
only extended to non-executives. His evidence was in part
supported by Mr Tamin, who suggested that directors were
not entitled to the payment. Further, the memorandum explain-
ing the policy does not support the Applicant’s contention in
this respect. Accordingly, I am not satisfied, on balance, that
the Applicant qualified for the allowance. In any event, I ques-
tion the veracity of the claim, at least in part, because it extends
over a period extending back to September 1994. It is hardly
proper that the Applicant should be allowed to say that he has
been denied a benefit which, despite ample opportunity to do
so, he has not previously claimed. It appears that the claim has
been initiated because, in his view, the Respondent mistreated
him in the latter part of his employment, at least in effect as a
means of punishment for the Respondent.

Likewise, the claim for “reinstatement of Australian Soci-
ety of Accountants membership estimated at approx” $500.00
should fail. The claim appears, on its face, to be a claim for
damages rather than for a contractual benefit. In any event, I
am far from convinced that it was a term of his employment
that his membership fees of the Society should be paid. It is
clear from the evidence of Mr Henning that, at least in the
latter stages of his employment, the membership fees were
paid by the Respondent without question, but the basis for that
arrangement is far from clear. The fact that it was paid on
some occasions does not make it a term of his employment. It
could be that the payment was more in the nature of an ex
gratia payment than a contractual obligation and certainly there
is nothing to indicate that it was a term of his employment,
other than the fact that it was paid. In those circumstances I
am not satisfied that the claim has been made out. Interest-
ingly, there is no reference to the obligation to make the
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payment in the details of directors’ remuneration and benefits
put before the Board early in 1996.

It follows that the Applicant is entitled to a declaration that
he was oppressively dismissed, that he be paid $30,000 gross
as compensation therefor, and that he recover $30,386.87 gross
as and by way of benefits denied under his contract of em-
ployment.

Appearances: Mr R.R. Cywicki of counsel on behalf of the
Applicant

Mr R.J. Andretich and later Mr R.W. Bower both of counsel
on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vincenzo Tranchita

and

Wavemaster International Pty Ltd.

No. 1117 of 1997.

6 November 1998.

Order.
HAVING heard Mr R.R. Cywicki of counsel on behalf of the
Applicant and Mr R.J. Andretich and later Mr R.W. Bower
both of counsel on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

1. DECLARES that the Applicant was oppressively
dismissed from his employment with the Respond-
ent in or about May 1997;

 2. DECLARES that it is impracticable to reinstate the
employee to his former position;

 3. ORDERS that the Respondent pay to the Applicant
the sum of $30,000 gross by way of compensation
therefor; and

 4. ORDERS that the Applicant recover $30,386.87
gross as and by way of benefits denied under his
contract of employment.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leslie Vernon White

and

Dale Alcock Home Improvement Pty Ltd.

No. 286 of 1998.

17 September 1998.
Reasons for Decision.

COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(i) of the Industrial Relations Act,
1979 (“the Act”). By it Leslie Vernon White (“the applicant”)
claims he was unfairly dismissed by Dale Alcock Home
Improvement Pty Ltd (“the respondent”). He seeks an order
for compensation for loss. The respondent opposes the claim.
The applicant also claims that the respondent has denied him
a contractual benefit pursuant to a bonus incentive scheme.
The respondent denies any such entitlement is due.

The respondent is in the business of home construction. This
includes not only new homes but extensions and/or alterations
to existing homes. It is a feature of the latter type of job that
the clients often continue to reside in the house while the
construction work is carried out.

The applicant was employed by the respondent in the position
of Building Supervisor commencing on 17 February 1997. The
terms and conditions of employment were expressed in a
document dated 14 March 1997. The applicant’s salary at the
time of commencement was $46,000.00 gross per annum.
Effective on 30 June 1997 the salary was increased to
$48,000.00 gross per annum. It was confirmed then that the
other terms and conditions in the document of 14 March 1997
continued in force though it appears that, in practice, the
probation provisions ceased.

The 14 March 1997 document provided for a minimum notice
period “required by law” for termination of the contract by the
respondent. There is no provision for payment in lieu of notice
in the terms of the document.

His duties as a Building Supervisor were described by the
applicant and others in evidence. They included coordinating
trades to attend on site at the required time, ensuring the
necessary materials were on site at the relevant time for
particular trades, liaising with clients, being available for clients
to contact, attending at each site each day and generally
supervising the construction work from start to finish. The
applicant’s immediate supervisor was Mr James Holland, a
construction manager for the respondent. It was the practice
for meetings between him and the applicant and another
building supervisor, Mr Barry Potter to be held weekly to
discuss progress on jobs. The respondent’s building manager,
Mr Colin Willis, appears to have had an overall responsibility
but did not usually attend these meetings. Holland knew the
applicant prior to his being employed by the respondent and
was the point of contact for that engagement. The applicant
had an average of 10 jobs to supervise at any time during his
employment with the total number of jobs over the whole period
being about 38.

The respondent terminated its contract of employment with
the applicant on 30 January 1998. The applicant says no notice
was given and the dismissal was summary. The respondent
denies that the decision was summary and denies that the
applicant had no notice.

The applicant says that his dismissal was wrongful and unfair.
He notes that subsequent to the dismissal he was paid a sum
equivalent to two weeks’ pay but submits that the respondent
by payment of a subsequent sum of money, could not alter a
proper characterisation of the termination on the facts as a
summary dismissal. As such, the applicant says, the respondent
must discharge the onus of establishing the applicant’s
misconduct for the purposes of a lawful right to summarily
dismiss to arise.

In the alternative, the applicant argues that a payment of two
weeks in lieu of notice (if that was what it was) was inadequate
having regard for the seniority of the position held, the
contract’s restraint provisions re alternative work on
termination and the difficulties of finding comparable work.
The applicant says that the terms of the contract were unfair
and this should be taken into account here.

The applicant submits that the dismissal itself was unfair
because he had no written warnings (a lack of documentation
which is said to be at odds with the respondent’s usual practices)
and that what the respondent now says were verbal warnings
were not in fact in that at the time such discussions were of
“operational” matters raised at the usual weekly meetings. He
says no concerns were raised directly with him. Further, the
applicant submits that in taking the decision to dismiss the
respondent did not have any or sufficient regard for the
difficulties associated with the work which were beyond his
control. Examples of this, he said, were inaccurate supplies
ordered by schedulers or windows which were the wrong size.
Nor, according to the applicant, did the respondent give due
weight to jobs which had gone well due to his efforts.

The applicant gave evidence. The respondent called its
administration manager Ms Tracey Hudson and two
subcontractors, Mr Vincent D’Alfonso and Mr Francis Pickens
of Classic Carpentry and Renovations Pty Ltd to give evidence
as well as Willis, Holland and Potter.

Pickens gave evidence that he was involved in providing
subcontract services on six or seven sites where the applicant
was building supervisor for the respondent. Pickens says his
company may have up to seven employees working for him
on any such job. He says the applicant was generally



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.4470

disorganised and did not carry through on occasions to rectify
problems he said he would. Pickens described the deleterious
effects in terms of time lost and costs and says on one site
being supervised by the applicant, the job was abandoned due
to inefficient coordination of trades and materials.

D’Alfonso is involved in a business subcontracting
bricklaying services. It is his evidence that while the applicant
was pleasant he was difficult to contact and usually did not
respond to messages before 11:00am notwithstanding that he
was supposed to be available at all times and work on sites
usually commenced about 7:00am. He says it was difficult to
meet with the applicant on site and problems were not quickly
rectified, thereby causing costs to the subcontractor.

Hudson’s role as administration manager is to deal with the
respondent’s clients in the construction period. She raises
documentation in relation to any variations to the contract and
is responsible for the recording of the progress on jobs. Her
liaison with clients generally involves weekly follow up calls
but if a client is unable to contact the building supervisor on
the job for any reason, she may be contacted. It is Hudson’s
evidence that around October 1997 she noticed an increase in
the number of complaints from clients about the applicant’s
lack of communication with them. Nine clients were named
as making complaints and it is her evidence that she had to
approach Holland to remedy some situations.

Potter gave evidence of the duties of a building supervisor
for the respondent engaged in construction of extensions or
home improvements and of the weekly meeting of building
supervisors with Holland. He says that at these meetings it
was usual for a computer print-out showing the progress of
each job to be produced and any problems to be discussed.
Potter says that at such a meeting in mid October 1997 Holland
told the building supervisors that he was not happy with the
standard of work and referred specifically to complaints about
a lack of coordination of trades and materials, complaints about
failures to respond to matters raised by clients and complaints
about jobs falling behind. He says that Holland went on to
warn that if things did not improve those responsible would
not have a job with the respondent. About four weeks later,
according to Potter, Holland reiterated concern at problems
continuing and warned that the jobs of building supervisors
responsible were at stake.

Potter also gave evidence of a meeting he was required to
attend in late November 1997 with Willis, with Holland and
the applicant also being present. It is Potter’s unequivocal
evidence that Willis raised a number of criticisms about
ongoing problems paralleling those raised by Holland at the
earlier meetings and stated that these were now causing extra
costs to the respondent as tradespeople were raising waiting
time costs for attending on site but unable to work due to a
lack of materials or other failures in coordination. Potter says
Willis said clients had complained about a lack of availability
of the applicant, poor progress on some of the applicant’s sites
and a failure by the applicant to follow through on client
requests. He says that it was clear from Willis’s comments
that the respondent took all these concerns very seriously and
that if there was not significant improvement there would no
longer be a job for the applicant.

Potter agreed that on occasions problems on sites were caused
by wrong quantities being delivered or by tradespeople not
showing up but, as he put it, the job of building supervisor
was really to “nag, nag, nag” to ensure that the job progressed
properly.

Holland says he started to get an impression that all was not
well on the applicant’s sites about July-August 1997. One
concern involved attendance on sites. A calling card system
was introduced but, though Potter used it, Holland got the
impression from clients that the applicant did not. He says
that at a construction meeting on or about 21 October 1997 he
raised various concerns with the building supervisors and stated
that the respondent was not happy and there would need to be
an improvement. They were told, he said, that their performance
was to be monitored. Holland says that after a short while the
same problems re-emerged and he noted that the applicant
seemed to be particularly hard to contact between 7:00am-
11:00am despite his being provided with a mobile phone for
the purpose of liaising with clients and tradespeople and being
contactable. According to Holland he expressly told the

applicant at a meeting with building supervisors in November
1997 that if he did not improve his performance he would be
looking for a new job.

Holland says he was present approximately one and a half
weeks later when Willis spoke to Potter and the applicant and
himself. He says Willis identified a number of specific
criticisms of performance and requirements for improvement.
According to Holland, Willis noted that Potter’s performance
had improved and directed most of his comments at the
applicant. He says that Willis warned the applicant that his job
was at risk.

Willis says Holland raised various criticisms of the applicant
with him about September 1997 as did the respondent’s
principal. These included slow progress of jobs, a failure to
attend to client requests or a failure to record such requests
properly and follow through, a lack of availability on site,
tardiness in following through on hand over jobs at the end of
the construction, poor quality of work at some sites, inefficient
organisation of tradespeople, and leaving materials pick ups
and problem solving to tradespeople.

Willis says that in November 1997 he had a meeting involving
Holland, Potter and the applicant during which he expressly
stated dissatisfaction with the level of supervision and stated
clearly that they were expected to problem solve, ensure sites
were clean at the end of the day and inform clients at the time
if tradespeople were not to attend on site as scheduled. He
says he told Potter his performance had improved but there
was still a need for more. He says he explicitly told the applicant
most complaints were in relation to jobs for which he was
responsible and that these complaints were from clients and
tradespeople. Willis says the applicant responded with words
to the effect that he could do better. Willis said he made it
clear to the applicant that his job was in jeopardy.

Willis says that early in 1998 he was informed of criticisms
by a client, Callisto, in relation to a job being supervised by
the applicant. According to Willis, these criticisms parallelled
matters drawn to the applicant’s attention for remedy in
November. Willis, the principal of the business, Alcock, and
Holland inspected the site on 29 January 1998 and concluded
that there had been little progress over the previous three weeks.
According to Willis the decision was taken shortly after to end
the employment of the applicant and this was put into effect
the following day.

First the question of whether the dismissal was summary.
The respondent does not allege any misconduct by the applicant
so as to strike at the heart of the contract and there is no evidence
of the same. The question really is whether or not the
termination was effected within the terms of the contract of
employment. Clause 1.5 of the document the parties agree
expressed the terms of the contract between them states—

After the Probationary Period has expired, the Company
may terminate your employment by giving you the mini-
mum period of notice required by law. You are required
to give two weeks notice if you elect to terminate your
employment with the Company.

The applicant says that, clearly, there is no provision in the
contract for a payment in lieu of notice. The respondent says
this is quite irrelevant in the face of S170CM of the federal
Workplace Relations Act 1998 which, it says, establishes a
minimum period of notice and an ability to make a payment of
wages in line with that minimum period. This, the respondent
says, is what it did.

I accept this submission. The federal legislation is binding.
Insofar as the contract of employment refers to minimum
conditions of notice required by law it imports the minimum
federal standard of notice into its terms. That so, nothing is to
be made of the silence of the contract on the matter of any
payment in lieu of notice. It is covered by the law which the
contract actually contemplates within its terms and accepts as
binding.

Nor do I accept the applicant’s alternative submission that
the payment of two weeks’ pay in lieu of notice should be
overturned as inadequate. This is not a case where a contract
of employment is silent on the matter of any notice to be given
and a term has to be implied. The parties entered into a contract
which contains a provision for notice of termination. The
applicant’s argument that the payment of two weeks’ pay in
lieu is inadequate is not based on any implication of a term but
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on an assertion that the term which exists is unfair. With respect,
the fairness or otherwise of the terms entered into is not a
question for judgement here. The task for the Commission is
to establish what the terms of the contract were and, if a breach,
whether or not that has a bearing on the claim that the dismissal
was unfair.

In all the applicant’s claims as to the unlawfulness or
inadequacy of the payment in lieu of notice are not made out.

I turn now to the question of whether or not the dismissal
was unfair. That turns on whether or not criticisms of the
applicant by the respondent were reasonable and significant,
whether these criticisms were drawn to the attention of the
applicant in a timely fashion and whether he was on notice
that his job was at risk.

There is evidence that some of the problems on site were
due to problems beyond the applicant’s control such as the
delivery of a wrong material. But there is significant evidence
that a primary task of a building supervisor is to take steps
early to prevent problems and remedy problems. The evidence
of D’Alfonso and Pickens strongly suggests that a cause of
problems on some sites was actually the applicant. This
evidence largely went unchallenged as did the evidence of
Hudson.

And the applicant agrees with the evidence that he was often
uncontactable on the mobile phone provided for him by the
respondent for some time after the usual starting times of
tradespeople on site at 7:00am. His explanation is that he
switched the phone off then so that he could make uninterrupted
calls on his domestic phone to suppliers and clients. But, given
the respondent’s operational requirements, it is plain that this
approach meant he was not readily available to deal with
problems on sites when they were most likely to become
apparent.

Nor is the applicant’s evidence that he was not aware that
his job was at risk prior to the dismissal and therefore has
been denied natural justice made out on the evidence. It is
clear from the evidence of Potter that the issue of performance
by the building supervisors was explicitly brought up by
Holland on two occasions and that they were told that jobs
were on the line. The applicant says that these meetings were
to discuss “operational” issues and, as they were not one on
one meetings, he was entitled to assume he was not singled
out for warning. This is against the evidence of Potter and
Holland, and in the light that the applicant said he was unable
to recall (much of) what was put to him as being said at those
meetings I think it more likely than not that Holland effectively
did identify complaints about performance and warn that jobs
might go if matters didn’t improve and that the applicant should
have been aware that this applied to him.

Then there is the evidence of the meeting in November
involving Willis. It was not a usual or regularly scheduled
meeting and, having considered the evidence of Potter, Holland
and Willis, I have no doubt that all present knew that better
performance was expected and, further, that specific criticisms
and a warning were directed to the applicant. There is nothing
in my view which can be construed as setting the applicant so
remote from direct criticism of performance that only a one
on one meeting could allow for a conclusion that he was aware
his job was a risk.

It seems to me that the task of building supervisor on jobs
involving extensions or home improvements when the clients
continue to reside in the house is likely more difficult than
when a new home is being built and it probably takes a greater
level of coordination and liaison to do it effectively. The
evidence is that the applicant had difficulties in carrying
through on these aspects of the jobs consistently and that he
was warned that these needed to improve and in November, at
least, that his job was at risk.

But the evidence is that notwithstanding the problems being
drawn to his attention, first by Holland and then Willis,
problems continued. After some time, and a review of a
particular case, the respondent exercised its option to end the
employment.

The applicant now seeks the intervention of the Commission
on the basis that the respondent has acted unfairly. The onus
of establishing the alleged unfairness lies with the applicant.
The test is on the balance of probabilities.

Having considered all the evidence I have concluded that
that onus has not been discharged. It is probable the applicant
did not keep sufficiently on top of the jobs and, over time, this
manifested in complaints by tradespeople and probably clients
as to his role quite separate from problems to do with supplies
of materials on site. The respondent became aware of these,
they were raised with the applicant and time for remedy was
allowed. In all, it cannot be maintained on the evidence that
there was a denial of natural justice in that respect or in the
process of dismissal.

Accordingly the claim of unfair dismissal must fail.

That leaves the claim for denied contractual benefits. The
parties agree that in or about July 1997 the respondent
introduced a bonus or incentive scheme which covered the
employment of the applicant. The applicant claims he is due
monies under this scheme. The respondent says he is not
because the scheme incorporated a “loyalty” component so
that any bonus would not be due under 12 months of service
and the applicant’s employment ended in under 12 months
from its introduction.

The evidence in support of the term of employment as
claimed is slight but in any event there was no or insufficient
evidence to establish the facts or basis on which any such bonus
arose leaving aside any question or a prerequisite service period
of 12 months. The claim has not been made out.

An order reflecting these conclusions will now issue.

Appearances: Mr C Stanley appeared on behalf of the
applicant.

Mr I Mossenson (of counsel) appeared on behalf of the
respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leslie Vernon White

and

Dale Alcock Home Improvement Pty Ltd.

No. 286 of 1998.

17 September 1998.

Order.

HAVING heard Mr C Stanley on behalf of the applicant and
Mr I Mossenson (of counsel) for the respondent now therefore,
I the undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order —

THAT this application shall be and is hereby dismissed.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.
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SECTION 29 (b)—Notation of—

Applicant Respondent Number Commissioner Result

Adams CA Duwan Pty Ltd 1301/1998 Beech C. Discontinued
Acaster J Quality Bakers Aust Ltd t/a Buttercup Bakeries 530/1998 Fielding S C Discontinued
Anderson PJ Acacia Resources (Sunrise Dam) Pty Ltd 1306/1998 Fielding S C Discontinued
Angeloff BN James Hardie and Co 452/1998 Beech C. Struck Out
Allen ST Pelma Pty Ltd ATF MJ

Richardson Trust and Daan Pty
Ltd  ATF Daan Family Trust t/a
Derby Boab Inn 295/1998 Coleman C C Dismissed

Alexander CD Bob Jane T-Marts Pty Ltd 1304/1998 Gregor C. Consent Order
Avins RVM Calleby Pty Ltd t/a JJ Moons 995/1998 Kenner C. Discontinued
Bailey J Ferrous Holdings Pty Ltd 1356/1998 Coleman C C Dismissed
Barnes GJ The Arrow Group of Companies 844/1998 Fielding S C Discontinued
Bean M Barminco Pty Ltd 1365/1998 Gregor C. Dismissed
Begg J Bridgeton Pty Ltd 2039/1997 Fielding S C Discontinued
Bell JL E N Stamatiou & Co 2451/1997 Fielding S C Discontinued
Besch KE Bell Personnel Pty Ltd 1286/1998 Beech C. Discontinued
Besch KE Sperry-Sun International 1287/1998 Beech C. Discontinued
Bogdanovich G Liebherr Australia 1381/1998 Kenner C. Discontinued
Borgnino B Amari Café 1207/1998 Scott C. Dismissed
Boyer C Murdoch Drive Medical Centre 1321/1998 Kenner C. Discontinued
Bray AM Meiner Holdings 1733/1998 Cawley C. Withdrawn
Byles JL Data Survey Pty Ltd 872/1998 Fielding S C Discontinued
Cail V Total Motorcycle Accessories 954/1998 Gregor C. Consent Order
Caldwell DJ Paspaley Pearls Pty Ltd 920/1998 Fielding S C Discontinued
Caramanico D Oldfields Pty Ltd 1339/1998 Gregor C. Discontinued
Carter KB Microfusion Pty Ltd 1481/1998 Beech C. Consent Order
Carter P Kewdale Tucker Box Lunch Bar 1461/1998 Gregor C. Discontinued
Chaplyn S Industrial Micro Products (Aust) Pty Ltd 33/1998 Fielding S C Discontinued
Clarke TG Dominic Casella 463/1998 Fielding S C Discontinued
Clarke KE Judy Fletcher Real Estate 1333/1998 Beech C. Discontinued
Clayton S Quality Bakers Aust Ltd t/a Buttercup Bakeries 532/1998 Fielding S C Discontinued
Coad R Myope Pty Ltd t/a Rockingham Holiday Village 1331/1998 Beech C. Discontinued
Coad M Myope Pty Ltd t/a Rockingham Holiday Village 1332/1998 Beech C. Discontinued
Collins SD Mr J Brouwer, Jay Jay Farm 607/1998 Fielding S C Withdrawn
Connor J James Hardie Building Systems 407/1998 Fielding S C Discontinued
Crooks MJ Indiana Teahouse 46/1998 Beech C. Discontinued
Coombs K Chubb Security Aust Ltd 1565/1998 Fielding S C Discontinued
Daniels M Southern Cross Broadcasting 6PR-6IX 414/1998 Fielding S C Discontinued
Da Silva MG Hotel Dynamics 816/1998 Fielding S C Discontinued
Davies DL Cook Construction Pty Ltd 1670/1998 Scott C. Withdrawn
Dawson L QP Management Pty Ltd 817/1998 Fielding S C Discontinued
Dean DJ Search Equipment Rentals 697/1998 Beech C. Discontinued
Denton P Visy Board Pty Ltd 624/1998 Fielding S C Discontinued
Dervan G Elloise Pty Ltd 1278/1998 Fielding S C Discontinued
Dower R Lone Star Couriers 1201/1998 Scott C. Dismissed
Drysdale J Nightcrest Pty Ltd t/a King Kong Sales 1216/1998 Fielding S C Consent Order
Duncan C Eden Hill Enterprises t/a Midland Tune and Service 1569/1998 Scott C. Dismissed
Dunn VL Visy Board Pty Ltd 515/1998 Fielding S C Discontinued
Dymock C Stirling Skills Training Inc 1734/1998 Fielding S C Discontinued
Etherington TJ Star and Garter Hotels Pty Ltd 1536/1998 Beech C. Dismissed
Flink SS C.M.S. Gas Transmission of Australia 1537/1998 Gregor C. Discontinued
Flottman SE D T Peacock Pty Ltd as Trustee for the

Peacock Settlement Trust T/a Peacock Settlements 1014/1998 Beech C. Discontinued
Franca PJD Spencer Group Media Pty Ltd 1766/1998 Beech C. Discontinued
French JW Mr D Beynon t/a Ellendale Rural 21/1998 Fielding S C Discontinued
Furlan C Negus Dental Pty Ltd—Forrest Chase

Dental Centre 965/1998 Gregor C. Consent Order
Gadecki J Dorsogna Ltd 1194/1998 Cawley C. Discontinued
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Applicant Respondent Number Commissioner Result

Genat N Jarlu Pty Ltd 1184/1998 Fielding S C Discontinued
Gesualdo J Archie Martin Vox 794/1998 Beech C. Discontinued
Gibbings BS Pacific Paper Industries Pty Ltd 808/1998 Kenner C. Discontinued
Gillon E Roediger Bros Pty Ltd 1623/1998 Fielding S C Consent Order
Glossop SM Cabcar Pty Ltd 830/1998 Parks C. Dismissed
Gorman MD Senteq Info. Systems—Perth Branch 1500/1998 Fielding S C Discontinued
Gray M Mr Paris Nicolaou—Steers Roast and Grill 1314/1998 Scott C. Dismissed
Green P Triad Contractors 1307/1998 Fielding S C Stayed
Gregg J Quality Bakers Aust Ltd t/a Buttercup Bakeries 527/1998 Fielding S C Discontinued
Grime S Ingubulling Nominees t/a Rural Enterprises 1109/1998 Beech C. Discontinued
Hapel R Argyle Diamond Mines Pty Ltd 145/1998 Fielding S C Discontinued
Hartley L D & D Tolhurst Ltd 791/1998 Gregor C. Discontinued
Hartree P Microfusion Pty Ltd 1459/1998 Beech C. Consent Order
Hazelgrave PW Ilijovsky Nominees Pty Ltd 782/1998 Fielding S C Discontinued
Hill CR Esperance Crisis Accommodation 1200/1998 Fielding S C Discontinued
Hill DL Argyle Diamond Mines Pty Ltd 997/1998 Kenner C. Discontinued
Hogan GT Ocean View Pty Ltd t/a BP Dog Swamp 1370/1998 Kenner C. Withdrawn
Ireland HE AJ & PA McBridge Pty Ltd 193/1998 Fielding S C Discontinued
Irvine RJ R H T Nominees Pty Ltd 1471/1998 Coleman C C Dismissed
Ivanhoe AS DGS (WA) Pty Ltd 584/1998 Fielding S C Discontinued
Jacobsen BP Roediger Bros Pty Ltd 1622/1998 Fielding S C Consent Order
Jobber BJ Westoz Foods Distributors Pty Ltd 672/1998 Cawley C. Consent Order
Johansson JJ Town of Vincent 982/1998 Fielding S C Discontinued
Jones MG Jotun Australia Pty Ltd 1428/1998 Scott C. Dismissed
Kayama K Hay Hospitality 737/1998 Scott C. Dismissed
Keates TJ Faulding Healthcare 1612/1998 Gregor C. Consent Order
Kirkwood GN Frankland Valley Co Ltd 897/1998 Scott C. Dismissed
Langlands WA Kimberley Health Service 54/1998 Cawley C. Discontinued
Law GS Jarmad Pty Ltd as trustee for the Jarmada Unit

Trust t/a Q Technology 947/1998 Fielding S C Discontinued
Lawton ZA Wagener Holdings Pty Ltd 1462/1998 Kenner C. Discontinued
Le Roux MM The Smart Service Trust 1788/1998 Fielding S C Withdrawn
Lim M Citibank Limited 1352/1998 Parks C. Discontinued
Little RJ Executive Transport 435/1998 Fielding S C Discontinued
Lundbech T Silverstone Pty Ltd t/a Brothers Neilsen 1503/1998 Fielding S C Discontinued
Majzub A Roger David Stores Pty Ltd 1112/1998 Fielding S C Discontinued
Mallows S Motorvision Cannington Pty Ltd t/a

Parkland Mazda 976/1998 Beech C. Discontinued
Manson S R J Rafferty Shearing Contractor 1818/1998 Fielding S C Discontinued
Martin DC Skilled Engineering Limited 537/1998 Beech C. Discontinued
Martin L Brighton Bakery 1010/1998 Beech C. Discontinued
Marwick E Webb & Waltman Pty Ltd 513/1998 Beech C. Discontinued
Marzano F Roesner Pty Ltd 1392/1998 Kenner C. Discontinued
Mayne M Cabcar Pty Ltd 842/1998 Scott C. Dismissed
McEwan B Rottnest Lodge Resort 1665/1998 Beech C. Struck Out
McGrath J SB Devenish & Sons 1455/1998 Gregor C Consent Order
McInnes GL Normandy Golden Grove Operations Pty Ltd

ACN 008 950 178 1361/1998 Kenner C. Discontinued
McKay DH Dover Height Nominees—A & K Caltex 1390/1998 Scott C. Dismissed
McKenna GA Marlows Bunbury 1463/1998 Gregor C. Dismissed
McLagan D Quality Bakers Aust Ltd t/a Buttercup Bakeries 526/1998 Fielding S C Discontinued
McNeil RG FDW Fasteners Pty Ltd t/a Caddy Industrial Sales 1504/1998 Fielding S C Discontinued
Melanko J Allwest Recruitment Service Pty Ltd 847/1998 Cawley C. Discontinued
Miller G Oldville Holdings t/a Farmer Jacks 1704/1998 Kenner C. Discontinued
Musson EJ Ron Woods t/a RKW Car Cleaning Service 1679/1998 Scott C. Dismissed
Naumann RM Jin Bee Choy 2236/1997 Fielding S C Discontinued
Orrell JA High Wycombe Hotel 179/1998 Beech C. Discontinued
Pardini JL City Beach Holdings Pty Ltd t/as

West Coast Toyota 669/1998 Fielding S C Discontinued
Parkes A Sling Rig Pty Ltd 1655/1998 Beech C. Discontinued
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Applicant Respondent Number Commissioner Result

Phillips RA Vista Blinds 1523/1998 Fielding S C Discontinued
Pickard T G Ehrenfield, Chairman, Horizon Satellite Systems 605/1998 Fielding S C Discontinued
Poultney C Jennifer Egerton-Warburton 1552/1998 Gregor C. Dismissed
Pratley BJ Simto Aust 1271/1998 Fielding S C Discontinued
Prior DJ Milner Jones Pty Ltd (ACN 009 368 361) 979/1996 Cawley C. Discontinued
Rickwood J Wren Oil 1507/1998 Kenner C. Discontinued
Roberts DM Action Busselton 927/1998 Fielding S C Discontinued
Robinson DJ Mandurah Turf Farm 896/1998 Beech C. Discontinued
Robinson AE Chemtronics Ltd 1291/1998 Gregor C. Consent Orders
Roney SJ Simto Australia 866/1998 Gregor C. Discontinued
Rose VJ West Coast Dental (WA) Pty Ltd 1534/1998 Parks C. Discontinued
Ruffell AA Cygnet Drilling Services 1657/1998 Gregor C. Consent Order
Sandry M Quality Bakers Aust Ltd t/a Buttercup Bakeries 531/1998 Fielding S C Discontinued
Santos P Laser Technologies Pty Ltd 259/1998 Gregor C. Dismissed
Schultz ND Miniculture Laboratories Pty Ltd

ACN 008 960 174 1432/1998 Coleman C C Dismissed
Seuntjens JD Stihl Pty Ltd 930/1998 Beech C. Discontinued
Shaw GS Shire of Meekatharra 1750/1998 Scott C. Withdrawn
Shea JM Westralian Personnel Pty Ltd 1773/1998 Scott C. Dismissed
Simons GW Automark Investments Pty Ltd t/a Gregs Tyres 1488/1998 Coleman C C Dismissed
Skipworth BD Electric Motor Rewind Service Pty Ltd 1499/1998 Gregor C. Discontinued
Smith D Midchime Pty Ltd 1493/1998 Coleman C C Dismissed
Sobolewsky A Dan Computers 986/1998 Cawley C. Discontinued
Stewart DG Millenium Diagnostics t/a Millenium Solutions 1435/1998 Beech C. Discontinued
Stewart CV Opposition Shearing—Cheryl and Kevin Holland 1576/1998 Scott C Dismissed
Stout K West Country Office Machines Pty Ltd 606/1998 Fielding S C Discontinued
Tan F Civil Service Association 744/1998 Fielding S C Discontinued
Tan J Paragon Marketing Australia Pty Ltd 834/1998 Gregor C. Dismissed
Thomas JM Wilson Street Deli 1715/1998 Beech C. Discontinued
Trewin JC K Rammel 1514/1998 Fielding S C Withdrawn
Tuckett JA Graco Transport Pty Ltd 962/1998 Gregor C. Dismissed
Ullinger PR Redgate Wines Pty Ltd 467/1998 Fielding S C Discontinued
Varsamidis M Dr Frederick John Nagle 408/1998 Kenner C. Withdrawn
Vawser AJ Philip John Ledger t/a Marmion Village Pharmacy 1616/1998 Scott C. Dismissed
Vicario G Bernini Stone & Tiles Pty Ltd (ACN 009 335 880) 1376/1998 Coleman C C Dismissed
Vinci M Oceanfast Marine Pty Ltd 1429/1998 Beech C. Discontinued
Watson J Centurion Roller Shutters 1362/1998 Kenner C. Withdrawn
Wedge L Quality Bakers Aust Ltd t/a Buttercup Bakeries 528/1998 Fielding S C Discontinued
Wieringa AD Enitor Pty Ltd T/A Fremantle Boat Lifters 2132/1997 Fielding S C Discontinued
Wilmott AJ BG & JL Raffaele Pty Ltd t/a WA Video World

Kardinya Store 1328/1998 Beech C. Discontinued
Winsor M Quality Bakers Aust Ltd t/a Buttercup Bakeries 529/1998 Fielding S C Discontinued
Wilson EJ City of Fremantle 213/1998 Kenner C. Discontinued
Wyee L Jarlu Pty Ltd 1185/1998 Fielding S C Discontinued
Wylde CM Quirk Corporate Cleaning Services 1198/1998 Beech C. Discontinued
Wynne G John Little 1685/1998 Parks C. Dismissed
Xie J Mr Glenn McDowall Managing Director of

VIP Home Service 1294/1998 Gregor C. Dismissed
Yohans KGE Prestige Property Services Pty Ltd 1336/1998 Beech C. Discontinued
Zohar E Solaire Pty Ltd 10/1996 Parks C. Dismissed
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CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Communications, Electrical, Electronic, Energy,
Information,

Postal, Plumbing and Allied Workers Union of Australia

and

Timcast Pty Ltd.

No. C 295 of 1998.

COMMISSIONER S J KENNER.

9 October 1998.
Direction.

WHEREAS on 5 October 1998 the applicant made application
to the Commission for a conference pursuant to S 44 of the
Industrial Relations Act, 1979, in relation to the retrenchment
of three members of the applicant;

WHEREAS on 8 October 1998 the Commission convened
a compulsory conference between the parties pursuant to s 44
of the Industrial Relations Act, 1979;

WHEREAS at the conference the Commission issued
directions in relation to the conduct of the matter to enable
conciliation or arbitration to resolve the matter in question and
to encourage the parties to exchange information which in the
opinion of the Commission would assist in the resolution of
the matter in question;

NOW THEREFORE the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
directs—

(1) THAT the applicant and the respondent meet on Tues-
day 13 October 1998 in order to confer in relation to
the matters the subject of the applicant’s claim;

(2) THAT in order to facilitate the conference referred
to in (1) above that the respondent divulge to the
applicant relevant information in relation to its deci-
sion to make redundant the three members of the
applicant including but not limited to the circum-
stances giving rise to the redundancy; the basis and
method by which the three members were selected
for redundancy; consideration given to measures to
avert the need for the redundancies; and measures
considered and/or taken to mitigate against the ad-
verse effects of the redundancies;

(3) THAT the applicant and the respondent during the
course of the conference referred to in (1) above,
confer in relation to the nine points of claim raised
by the applicant during the conference proceedings
before the Commission on 8 October 1998;

(4) THAT a further compulsory conference pursuant to
s 44 of the Industrial Relations Act, 1979, will be
held at 10.30 am Wednesday 14 October 1998 for
the purposes of the parties reporting to the Commis-
sion the outcome of the conference between the
parties and in an endeavour to further resolve this
matter by conciliation.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hon Attorney General
and

Western Australian Prison Officers Union of Workers.
No. C264 of 1998.

COMMISSIONER J F GREGOR.
23 October 1998.

Direction.
WHEREAS on 7 September 1998, the Honourable Attorney
General (the Attorney) applied to the Commission for a con-
ference pursuant to s.44 of the Industrial Relations Act, 1979;
on the grounds that a dispute with the Western Australian Prison
Officer’s Union (WAPOU) concerning pre-paid hours had not
been resolved and in accordance with clause 38 Award Dis-
pute Resolution Procedure of the Goal Officer’s Award, the
dispute was referred to the Western Australian Industrial Re-
lations Commission; and

WHEREAS the Commission conducted conferences on 2
October 1998 and 14 October 1998; and

WHEREAS the parties advised the Commission that they
intended to have discussions about the pre-payment system
and these would take place over the next 3 to 4 months as part
of a replacement Enterprise Bargaining Agreement but there
was a need to resolve the Canning Vale situation on an interim
basis; and

WHEREAS the parties were directed to write to the Com-
mission setting out the outcome they seek to apply at Canning
Vale on an interim basis; and

WHEREAS since the conference, the parties have written
to the Commission in accordance the a direction and have set
out their respective positions; and

WHEREAS the Commission has considered the suggestions
that have been put by the parties and has decided that neither
of them provide an adequate basis for resolution of the dis-
pute; and

WHEREAS during the conference held on 14 October 1998,
the Commission observed that it seemed that a fundamental
flaw in the pre-payment system is that the officers do not have
to work the 80 hours pre-paid; and

WHEREAS this flaw is compounded by the amount of sick
leave which is taken by officers at Canning Vale; and

WHEREAS the Commission is of the opinion that a funda-
mental under-pinning of a pre-payment system is that the hours
that are pre-paid should be worked and a solution to the prob-
lem could be that a record be kept of all the hours worked and
that an officer be not paid for any additional duty until those
hours are completed, but once the pre-paid hours are com-
pleted or a commitment is made by allocation to work those
hours under a roster, then payment would be made for any
additional hours worked; and

WHEREAS the Commission has decided that a way to deal
with the issue will be that the Attorney could roster officers
over a yearly cycle to do 7 shifts which would enable an of-
ficer to meet his obligations over a 12 monthly period. Once
the officer and the Prison Executive had agreed the 7 shifts to
be worked they would be locked into the roster and if any
officer were called in for any other shift he would have to be
paid; and

WHEREAS the Commission has decided to direct that the
parties prepare a roster which would lock in 7 shifts for a yearly
roster so that for an interim period of 4 months officers would
have 3 shifts to work under the pre-paid hours scheme; and

WHEREAS to assist the operation of the scheme is pro-
posed by the Commission during the interim period, officers
would be required to present medical certificates for the sec-
ond and subsequent absences due to sickness;

NOW THEREFORE pursuant to the powers vested in it by
s.44 of the Industrial Relations Act, 1979, the Commission
hereby directs—

1. THAT officers will be required to work pre-paid
hours on the basis that a yearly cycle of rosters be
prepared so over that period 7 shifts would be worked.
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2. THAT the parties prepare a roster showing a yearly
cycle from 1 July 1998 to 30 June 1998 and that for
the next 4 months the shift system at Canning Vale is
to be worked as if officers were required to do 7
shifts a year. That is in the 4 months they will be
required to work a number of days that fall within
that period as if the scheme was established on an
annual basis.

3. THAT the parties are to meet and design a roster
within 14 days or such extended time as the Com-
mission grants.

4. THAT for a period of 4 months from the date of this
direction, prison officers employed at Canning Vale
will be required to produce medical certificates for
absences for the second and subsequent absence on
the account of sickness.

5. THAT this direction is to apply for an interim period
of 4 months pending the negotiation of a permanent
settlement between the parties.

6. THAT each party is at liberty to apply to the Com-
mission during the life of this direction for the
purpose of dealing with any issues which may arise
that they are unable to resolve themselves.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and
The Chairperson & Headmaster, Guildford Grammar

School.
No. C 283 of 1998.

COMMISSIONER P E SCOTT.
22 October 1998.

Recommendation.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979; and

WHEREAS on the 22nd day of October 1998 the Commis-
sion convened a conference for the purpose of assisting the
parties to resolve the matters in dispute;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby recommends that—

1. The parties to the enterprise bargaining agreement,
represented by Mr Sands and Mr Walton, shall meet
with a view to resolving a consultative mechanism
with terms of reference and objectives. Such con-
sultative mechanism is not necessarily required to
form part of the enterprise bargaining agreement.

2. The Respondent is to meet with the Union and ad-
vise of the structure and staffing situation as that
situation evolves, and discuss the effects of the
changes including the need for redundancies and how
they are to be dealt with.

3. The staff shall meet for the purpose of identifying
what they seek as a recognition of their value to their
employer.

4. The parties shall make no comment to the media in
relation to this dispute.

5. By no later than the 3rd day of November 1998 a
conference will be convened by the Commission for
the purpose of the parties reporting on the progress
of discussions.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Dampier Salt Operations Ltd.
No. CR 214 of 1998.

20 October 1998.
Reasons for Decision.

(extempore)
SENIOR COMMISSIONER: By this application the Appli-
cant seeks an order that Mr Baron, a former employee of the
Respondent, be reinstated in his former employment with the
Respondent.

It is common ground that Mr Baron was employed by the
Respondent as a mechanical tradesperson for approximately
18 years until on or about 29 June last. On that occasion his
employment was terminated with five weeks’ pay in lieu of
notice on the grounds that he allegedly assaulted his supervi-
sor, Mr Cockrill, who I understand to be the maintenance
superintendent. That assault was said to have occurred on the
afternoon of 3 June last.

The Applicant Union and Mr Baron both deny that such as-
sault occurred. Indeed, Mr Baron says, and the Union of course
supports the contention, that it was quite inconsistent with his
nature and character for him to be involved in any sort of as-
sault. To that end the Applicant has adduced evidence from
many witnesses, most from in and around Carnarvon, saying
that Mr Baron is not an aggressive individual, but as I under-
stand it, quite the reverse. The Applicant says, in effect, that
the allegation made against Mr Baron by the Respondent is a
concoction and part of a conspiracy by the Respondent’s sen-
ior officers to get rid of Mr Baron because he was apparently
an active member of the Applicant, one of the few people whose
employment was still covered by the relevant Award (i.e. the
Dampier Salt Award 1990) and a person who, as the agent for
the Applicant put it, “passionately” pursued his own rights
and entitlements under that Award. As a consequence of this
conspiracy, the Applicant, of course, says the dismissal was
unfair and thus seeks reinstatement for Mr Baron.

Not surprisingly, there is a marked conflict in the evidence
surrounding the events leading to Mr Baron’s dismissal. Mr
Cockrill says that on 3 June last he questioned Mr Baron re-
garding him taking what Mr Cockrill regarded as an
unauthorised ADO on 29 May last. Mr Baron says, and in-
deed it is common ground, that he told Mr Cockrill that the
ADO was authorised by reference to a calendar, which as I
understand it was in the office of the co-ordinator, Mr Perry.
Mr Cockrill asked to see the roster. For that purpose he asked
Mr Baron to accompany him to Mr Perry’s office, which he
did. There, it seems, Mr Cockrill took out the calendar and
saw that there was no ADO marked for Mr Baron on 29 May
last and questioned Mr Baron about this, so apparently did Mr
Perry. It is common ground that Mr Baron left the office at
about this time without saying much other than that he was
not going to answer the questions from two people at the same
time. It is fair to say that Mr Baron says that both Messrs
Cockrill and Perry were firing questions at him at the same
time which he did not regard as very satisfactory.

It is also common ground that soon afterwards Mr Cockrill
followed Mr Baron to the workshop where he was carrying
out maintenance work. Mr Cockrill says that he took with him
the calendar and the rosters for May and June this year. He
says he laid those out on a bench nearby where Mr Baron was
working and asked Mr Baron to show him how he had an
entitlement to the ADO in question. Mr Cockrill says that Mr
Baron’s response was to come over to the bench, take hold of
the roster, screw it up, grab Mr Cockrill’s open neck shirt by
the collar and thrust the roster down his front. In so doing he
says Mr Baron made contact with his chin and scratched his
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neck. Mr Cockrill says that Mr Baron immediately said to him
words to the effect that “I should not have done that”, to which
Mr Cockrill says he replied words to the effect “no you
shouldn’t have” and that he was going to report the matter.

Mr Baron’s version is somewhat different. He says that when
he was shown the roster by Mr Cockrill in the workshop, he
saw that it was the wrong roster. It was the roster for June
rather than for May. He then screwed it up, threw it on the
floor, turned his back on Mr Cockrill and went back to work.

Shortly after the incident, indeed almost immediately after
that, Mr Cockrill sought out Mr Kibble who, as I understand
it, was the Respondent’s human resource manager and who
happened to be on the site at the time, albeit for a different
matter. He reported the matter to Mr Kibble then left the site
and reported it to the departmental manager, Mr Mashford,
who was by that time of day at home. Mr Mashford suggested,
because Mr Cockrill appeared somewhat shaken, that they do
nothing about the matter until the next morning. On the next
morning Messrs Mashford, Kibble and Cockrill apparently met
and decided to call on Mr Baron for an explanation when Mr
Baron arrived for work later that day. It is common ground
that Mr Baron was on afternoon shift. In fact he did not arrive
for work that day, but sent in a medical certificate saying that
he was unfit for work for approximately a week suffering stress
and anxiety. As a result, it is common ground, Mr Baron was
suspended on full pay pending an investigation of the matter.
Mr Baron has, as is also common ground, never returned to
work, at least up until the time that he was dismissed, because,
as I understand it, he had medical certificates suggesting that
he was unfit for work.

At all events, approximately a week after the incident, Mr
Mashford telephoned Mr Baron to ascertain his view of the
incident. He says Mr Baron told him that he was not well
enough to explain the position. Mr Mashford said that he asked
Mr Baron to get a medical certificate to say what was the case.
Subsequently, it seems, Mr Mashford rang the doctor to ask if
indeed Mr Baron was unfit to take part in an investigation. He
says that he was told by the doctor that the doctor was not
prepared to discuss the matter without first talking to Mr Baron.
He says that the doctor suggested to him that Mr Baron had
been “devastated by the incident”, without saying what the
incident was. Mr Mashford followed his telephone calls with
at least two letters, one on 12 June 1998 and the other on 19
June 1998 inviting Mr Baron to participate in the investiga-
tion and suggesting that the Company viewed the matter as
one of some import. No medical certificate of the kind sought
by Mr Mashford was ever provided. Hence on 26 June 1998
Mr Mashford wrote to the Applicant saying that, as he had not
responded to the invitation to be involved in the investigation,
his employment was to be terminated effective from Monday,
29 June 1998.

As I have indicated to the agents for the parties during the
course of the proceedings, the evidence in this matter has trav-
elled far and wide. Indeed, as the agent for the Applicant, in
his own colourful way, but in my view correctly, indicated
some of the questioning of the witnesses was like ferrets chas-
ing rabbits down burrows. The trouble is that a number of
those burrows led nowhere. This is not a case about whether
or not Mr Baron has an entitlement to an ADO. Nor is it a case
as to whether or not the Respondent’s fair treatment procedure
works properly or is otherwise apt. The issue in these pro-
ceedings is really quite simple. The real question is whether
Mr Baron assaulted his supervisor as alleged or not. If the
assault did occur, then the Applicant would be hard pressed to
say that the Respondent abused its right in the normal indus-
trially accepted sense to terminate Mr Baron’s employment.

In the circumstances, this case largely turns on the facts.
Having had the benefit of hearing and observing the parties
and their witnesses over almost three days, I am left in no
doubt about the proper outcome as to the facts. In contradis-
tinction to the evidence given by Mr Baron, the more I heard
from Mr Cockrill, the more convinced I was that he was tell-
ing the truth. His ability to give detailed answers and, moreover,
to do so spontaneously, impressed me and I would be sur-
prised if he did not impress many others who had the benefit
of sitting in the court and listening to him give his evidence.
Unlike Mr Baron, he was able to vividly recreate the circum-
stances surrounding the assault. Even taking into account Mr
Baron’s obvious physical indisposition, which I do indeed take

into account, there is no getting away from the fact that Mr
Baron was unable to give as much detail of the incident as Mr
Cockrill. Certainly he did not sound anywhere nearly as con-
vincing as did Mr Cockrill. If Mr Cockrill conspired with others
to make up his story, I can only say that he learned his story
very well. I simply do not accept for one minute that he did
make up his story or that he was part of a conspiracy. What he
said about the matter was, to a substantial degree, supported
by both Mr Kibble and Mr Mashford. Although I have no doubt
that neither of those persons is in the slightest unhappy to see
the end of Mr Baron, I do not accept that that coloured their
evidence, which appeared to me to be quite open and frank.

Quite apart from my impression formed from observing the
witnesses, it might not be without significance that Mr Baron,
on his own admission, was angry enough to walk out on the
meeting of 3 June 1998 and angry enough to screw up the
roster and throw it on the floor. Moreover, on the evidence of
Mr Ward, soon after the incident Mr Baron rang up Mr Ward,
told him that he had screwed up the paper, thrown it on the
floor and asked him what he thought might happen. As Mr
Ward admitted, that was a most unusual occurrence in the sense
that it was not the norm for Mr Baron to ring up Mr Ward
when at work and I find it odd, to say the least, that Mr Baron
should be so troubled by screwing up a piece of paper and
throwing it on the floor that he would need to ring up his friend,
Mr Ward. Similarly, I find it somewhat odd that a man who,
by his own admission has had a litany of problems with the
Respondent over a long period of time regarding ADO’s he
should the next day be so stressed and anxious that he is un-
able to come in to work.

I accept the evidence of all of those whose evidence is con-
tained in the statutory declarations indicating that it is out of
character for Mr Baron to act in the way in which I find him to
have acted, but the plain fact of the matter is that from time to
time regrettably people do act out of character.

I am satisfied and find also that Mr Baron was given a fair
opportunity to be heard. He was invited on at least two occa-
sions in writing and two others verbally to participate in the
inquiry. The uncontradicted evidence is that there was no medi-
cal evidence, at least after the first week, to suggest that he
was unable to participate in the inquiry. The plain fact of the
matter is that industrial law does not require employers to keep
an inquiry alive forever and day. There comes a time when the
employer is entitled to act on such information as it has. Inter-
estingly in this case, the employer did not act until it had
information, albeit from another source, Mr Gamble, that Mr
Baron denied that the assault occurred.

Even if there was some procedural irregularity of the kind
of which the Applicant complains, still I am far from con-
vinced that the Applicant acted unfairly in the accepted
industrial sense. The authorities make it clear, as Mr Cameron
has rightly said, that the procedure is but one factor to be taken
account in assessing whether a dismissal was either harsh,
oppressive or unfair. In all the circumstances, particularly hav-
ing regard to the reason for the dismissal, the procedure adopted
was such that I remain far from convinced that the dismissal
was either harsh, oppressive or unfair. On the basis of what
the Respondent knew and having regard to the inquiries it had
made, in my view it was entitled to act as it did.

The Applicant may well have been entitled to expect that
the ADO fell due on the same day as others because of the
starting date, but the fact is, as he has admitted, he needed
approval from the supervisor before the ADO was taken. On
the evidence adduced in these proceedings, he did not have
that approval. Even if the Applicant had been wrongly accused
of being absent without leave, as in essence is the Respond-
ent’s complaint, he still would not have had the right to react
in the way in which I find him to have reacted.

I am far from convinced that the Respondent acted unfairly.
Rather, I am satisfied that the Respondent was entitled to take
the action that it did. Certainly, I am not convinced that the
Respondent acted harshly, oppressively or unfairly. It follows
that in my view the application should be dismissed. I intend
to so order.

Appearances:Mr J.E. Mossenton as agent for the Applicant.
Mr A.N. Cameron as agent for the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Dampier Salt Operations Ltd.
No. CR 214 of 1998.

20 October 1998.
Order.

HAVING heard Mr J.E. Mossenton as agent for the Applicant
and Mr A.N. Cameron as agent for the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G. L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Drummen Pty Ltd trading as Gino’s Panel and Paint.

No. CR 120 of 1998.

COMMISSIONER P E SCOTT.

27 October 1998.

Order.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979; and

WHEREAS on the 21st day of May 1998 the matter was
referred for hearing and determination; and

WHEREAS at the hearing on the 13th day of July 1998 the
matter was adjourned on the basis that the parties had reached
an in principle agreement; and

WHEREAS on the 13th day of October 1998 the Applicant’s
representative advised the Commission that the matter had
settled and that if the Commission did not hear from him by
the 16th day of October 1998 the file could close; and

WHEREAS by close of business on the 16th day of October
1998 Applicant’s representative had not contacted the Com-
mission;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Barminco Pty Ltd.
No. CR 186 of 1998.

22 October 1998.
Reasons for Decision.

(extempore)
SENIOR COMMISSIONER: The Applicant and the Respond-
ent are in dispute regarding termination of the employment of
Mr Davis, a member of the Applicant.

At all material times Mr Davis was employed by the Re-
spondent at the Plutonic Gold Mine. He had been employed at
the mine for approximately three years and at the time of the
termination of his employment he was employed as part of the
underground service crew. It is common ground that his em-
ployment was terminated by the Respondent on 1 June 1998
allegedly for leaving the minesite without first informing his
supervisor (i.e. his shift boss) and for breaching the Respond-
ent’s tagging procedures relating to work underground.

The circumstances leading to the termination of his employ-
ment can be shortly stated. He was rostered to work, and in
fact commenced to work, on the evening shift of 31 May into
1 June 1998. It is common ground that he was unwell, and had
been for two days previously, apparently suffering from a stom-
ach upset with associated diarrhoea. Soon after commencement
of the shift and after he had entered the portal of the mine and
commenced work he indicated to the shift boss that he was
feeling unwell and that he might not be able to complete the
shift. Approximately a half an hour later he felt the need to
visit the toilet and because his condition had not improved,
decided that he should leave work and return to the camp and
rest. After unsuccessfully trying for approximately five min-
utes to locate the shift boss on the telephone or radio to inform
him of his intention in this regard, he left the underground to
visit the toilet on the surface and then returned to the camp.
Before doing so, he says he indicated to the leader of the
grounding crew, Mr Mackie, that he was leaving because he
was unwell. He was taken to the surface in a vehicle driven by
a fellow employee, Mr Andrews. In leaving the underground
he did not remove his personnel tag, as is common ground the
Respondent’s procedures require. It is common ground too
that after going to the toilet he asked Mr Andrews to take him
to the camp. It is also common ground that Mr Andrews asked
whether he should first wish to inform the shift boss. Mr Davis
said he replied that he had already tried to do so and to take
him home. Mr Andrews said Mr Davis said words to the ef-
fect “stuff it, I’ve already tried, take me home”. It is common
ground that thereafter he was taken to the camp by Mr An-
drews where he apparently spent the rest of the night without
making contact with his supervisor. It is not in dispute that
shortly afterwards Mr Andrews informed the shift boss that he
had taken Mr Davis to the camp and that the shift boss ar-
ranged for the site nurse or safety officer to visit him. That
visit occurred and apparently the nurse reported that Mr Davis
was not seriously ill, albeit not entirely well.

At the end of the shift on the morning of 1 June 1998, the
shift boss, Mr Wilcox, reported the incident to the Respond-
ent’s foreman, Mr Bellingham. At a routine meeting with the
mine owners later that morning, it was decided to investigate
the matter. That was done, in essence, by Mr Bellingham. As
a result of that investigation, the shift boss, if not others of the
Respondent’s officers, formed the tentative view that Mr Davis
should be dismissed, but the site manager, Mr Manning, first
wished to discuss the matter with Mr Davis. Consequently he
arranged for Mr Davis to meet with him in the presence of the
foreman, Mr Bellingham, the Respondent’s health and safety
representative, with the witness Mr Mackie, whose presence
was sought by Mr Davis. It is common ground between the
parties that that meeting did not proceed far. Mr Manning and
others say that Mr Davis was agitated and somewhat obnox-
ious and all attempts to calm him down failed. Mr Davis, on
the other hand, alleges that he was asked misleading questions
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regarding what he had said to Mr Andrews the previous evening
and was, furthermore, left with the impression that the sole
purpose of the meeting was to terminate his employment. He
says that he and Mr Manning in particular were talking over
each other and after questioning him about his failure to re-
move his personnel tag, he replied that he would put on a carton
of beer whereupon it seems that the meeting completely col-
lapsed. Mr Davis was told that his employment was terminated
there and then. Each of the respective attendees at that meet-
ing then went their separate ways.

The Applicant contends that the dismissal of Mr Davis from
his employment was either harsh, unjust or unfair. It argues
that insofar as there was a breach of the Respondent’s rules or
procedures, the breach was neither wilful nor negligent, but
resulted from Mr Davis’ physical indisposition at that time.
The Applicant also draws attention to the fact that Mr Davis
notified his shift boss that he might not complete the shift in
question and that he had told the leading hand that he was
leaving to go to the camp and asked him to inform the shift
boss of that fact. In short, the Applicant argues that Mr Davis
was simply too ill to conduct himself properly, either at the
time when he left the minesite or at the subsequent investiga-
tory meeting the following day.

The Respondent, for its part, denies that the dismissal was
either harsh, unjust or unfair. It questions whether Mr Davis
made adequate or genuine attempts to contact his shift boss. It
suggests that Mr Davis displayed a blatant disregard for the
Respondent’s rules. The toilet he visited in the company of Mr
Andrews was near the Respondent’s main office. The Respond-
ent says that he could and should have waited there until he
had contacted the shift boss or, as I understand it, made other
arrangements to contact him. Instead, as his remarks to Mr
Andrews show, the Respondent claims he deliberately chose
to disregard the Respondent’s rules and regulations and sim-
ply went home because that suited him best.

In my view, as I have already said, this is a relatively simple
matter. Although the evidence adduced by the parties traversed
a range of matters, most, or at least many, of the relevant facts
are not really in dispute. There is, for example, no dispute that
the Applicant left the underground workings without remov-
ing his personnel tag, that he left there to go to the toilet, that
before doing so he unsuccessfully tried to contact the shift
boss as his supervisor, that he left the minesite without mak-
ing contact with the shift boss as in the normal course he is
required to do, and that at all material times he was to some
degree at least physically indisposed. Really the only material
difference between the parties concerns the conversation be-
tween Mr Davis and Mr Andrews shortly before he was taken
to the camp and as to whether he was given a fair opportunity
to explain his conduct before his employment was terminated.
In addition, there appears to be a conflict in the evidence as to
whether Mr Davis asked Mr Mackie to inform the shift boss
of Mr Davis’ departure from the site, as Mr Davis claims was
the case.

Where there is a conflict in the evidence, I unreservedly ac-
cept the evidence of Mr Mackie. I agree with the agent for the
Applicant that he was a most impressive witness. He appeared
to be entirely uninhibited in giving his evidence and I unhesi-
tatingly accept his evidence to be both reliable and accurate.
In general, I also accept the evidence of Messrs Manning,
Wilcox and Bellingham and to a large degree that of Mr An-
drews, except where their testimony conflicts with that of Mr
Mackie in preference to that of Mr Davis. Both Messrs Mackie
and Andrews, who unlike Messrs Manning, Wilcox and
Bellingham cannot really be said to be in managerial posi-
tions, but who were colleagues of Mr Davis, gave evidence
which conflicted in part with the evidence given by Mr Davis
and did not entirely support in material particular what he had
to say about the matter. In particular, I am not convinced that
Mr Davis asked Mr Mackie to inform the shift boss that he
had gone back to the camp. Mr Mackie denies that he was so
instructed and I accept his evidence in that respect. Equally, I
am satisfied and I find that Mr Davis was highly agitated and
not merely just upset, as he would have me believe, at the
meeting conducted on 1 June 1998 shortly before his shift was
due to start on that day and when his employment was finally
terminated. Not only did Messrs Manning and Bellingham
testify that the Applicant was in an aggressive mood on that
occasion, what they say in this respect is largely supported by

the evidence of Mr Mackie, who indicated, to use his words,
that Mr Davis was a “ bit heated up” and “agitated”. I accept
the evidence of Messrs Manning and Bellingham that they
asked Mr Davis why he left the minesite without telling his
supervisor, but he simply responded in a curt manner without
explaining that he had tried unsuccessfully to contact the shift
boss or perhaps, materially, that he had spoken to the leading
hand, as he claims, or that he had asked him to relay the mes-
sage to the shift boss. Further, I accept the evidence of Messrs
Manning and Bellingham that it was Mr Davis, rather than
they, who, in the main, interrupted the conversation during the
course of that meeting.

In matters of this nature the test as to whether an employee
has been dismissed either harshly, oppressively or unfairly is
whether the employee has received a “fair go all round”. It is
trite to say that that is to be considered, not just from the point
of view of the employee, but also having regard to the inter-
ests of the employer. In this context it is important to
acknowledge the need to maintain the integrity of rules and
regulations of the kind in question, if only to ensure a safe
working environment. As I pointed out in Ortuzar v. Newcrest
Mining Ltd. (1997) 77 WAIG 2379, the importance of main-
taining the integrity of rules designed to ensure a safe working
environment on minesites cannot be under-estimated. Indeed,
it is almost notorious that there has been a growing concern to
ensure that safety in minesites, particularly where underground
mining is involved, is maintained, and that the attendant rules
are applied to the letter. To its credit the Applicant did not
question that need and, in my view rightly, accepted that even,
in the absence of a wilful disregard for the rules, there may be
justification for terminating employment, although in fairness
the agent for the Applicant says the circumstances in this case
do not warrant dismissal.

I am satisfied and I find that the Respondent had in place
rules and procedures which required employees to tag on and
tag off when arriving and leaving the underground working
and had in place rules and regulations which required employ-
ees in the case of illness to notify their supervisor before leaving
the job. I accept that the Applicant was informed of these re-
quirements on induction, if not also at subsequent tool meetings,
as the Respondent’s witnesses, or most of them, suggest. In-
deed, the Applicant acknowledges that he knew that there were
procedures of this nature and perhaps more significantly ac-
cepted that it was common sense that employees should tell
their supervisor before leaving the minesite that they were in
fact leaving the site.

Insofar as the Respondent complains of Mr Davis not com-
plying with the underground tagging regulation or rules, I find
it difficult to accept that the Respondent acted fairly in light of
the previous practice of the Respondent’s managers. The evi-
dence suggests that for one reason or another the tagging
requirements at this minesite are not infrequently breached.
Moreover, the evidence of Mr Manning, which is supported
by a number of other witnesses, is that normally verbal or
written warnings were given for such a breach. Indeed, the
evidence of Mr Manning was that breaches of that nature had
hitherto not been the cause for termination of employment. In
the circumstances, to rely on the breach by Mr Davis in this
regard to justify his termination is, to say the least, harsh, par-
ticularly having regard to the fact that there is no evidence of
him having previously committed such a transgression.

Be that as it may, the Respondent’s principal complaint ap-
pears to be that Mr Davis left the minesite without first
informing his supervisor. Indeed, Mr Manning testified that
that was the real reason for his dismissal. Indeed, much of the
evidence in these proceedings has centred on that matter. There
can be no doubt that Mr Davis is guilty of that transgression.
To his credit he admitted as much.

As the events have unfolded in these proceedings, it might
be argued that this transgression is not as serious as first ap-
peared. On the basis of the information adduced in these
proceedings, had I been the Respondent’s manager, I might
have taken a different view of the transgression, or at least
dealt with it somewhat differently than did the Respondent’s
managers. However, that, of course, is not the proper approach.
Rather, the proper approach is for the Commission to look at
the matter objectively on the basis of the information reason-
ably available to the Respondent at the time of the termination.
Furthermore, it is trite to say that it is not for the Commission
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to act as a surrogate manager and substitute its opinion as if it
were the manager, but as I have said, rather to determine
whether a reasonable employer would have reacted as did the
Respondent in this case.

On that basis, and after reflecting on the matter, I cannot say
that I am convinced, even on balance, that the Respondent has
indeed acted either harshly, oppressively or unfairly in termi-
nating Mr Davis’ employment, although I confess that the
matter is borderline. As previously indicated, there was no
evidence that Mr Davis told the Respondent’s officers that he
had informed the leading hand, Mr Mackie, if indeed he did,
that he was leaving the minesite and still less that he had in-
structed Mr Mackie to inform his shift boss of that fact. The
only information the Respondent had was that when, in effect,
reminded of his obligation to contact the shift boss before leav-
ing the minesite by Mr Andrews, he replied in a manner which,
as I find, suggested he did not particularly care about the re-
quirements. Indeed, that is what the shift boss said annoyed
him most about the whole affair. He testified that he had no
objection to the Applicant leaving underground to go to the
toilet at the surface, but took exception to the remark report-
edly made to Mr Andrews to the effect that he was not going
to be bothered with the rules. On the face of it, Mr Davis’
remark “stuff it” is indicative of an attitude of outright con-
tempt for what the parties to these proceedings accept as an
important or basic requirement of the Applicant’s employment.
It is obviously important that an employer knows where its
employees are and, moreover, it is fundamental that an em-
ployee does not leave the workplace, at least without the
knowledge, if not consent of, his employer.

The agent for the Applicant made much of Mr Davis’ illness
and the need to get to the camp, but on the basis of the evi-
dence adduced in these proceedings, I am simply not convinced
that he was so ill that he could not make contact with his su-
pervisor before leaving. Indeed, having regard to the evidence
of Mr Andrews and to the evidence of some of the other em-
ployees, it is difficult to say that Mr Davis was so indisposed.
It may well have been imperative for him to get to the toilet,
but the evidence does not satisfy me that he could not have
stayed nearby and attempted to make contact with the shift
boss. Instead he chose to go home.

Furthermore, when given an opportunity to explain his con-
duct, as I find, he was most unco-operative and belligerent.
The Applicant says that Mr Davis was too ill to act properly in
the course of the meeting held shortly before he commenced
his shift on 1 June 1998 and when he was ultimately dismissed.
I find that difficult to accept. The evidence indicates that Mr
Davis was well enough to have the presence of mind to ask for
a witness to be present at that meeting and that he was well
enough to offer put on a carton of beer as the punishment for
breaching the tagging requirements, as had apparently been
the custom in the past in this particular workplace. I accept the
position to be as Mr Mackie testified, that it was that Mr Davis
was “heated up” and I accept the position to be as Mr
Bellingham put it, that he and Mr Manning made repeated
attempts in an endeavour, without success, to calm Mr Davis
down. I have little doubt that Mr Davis’ attitude was that he
was being done an injustice and took exception to the idea that
his employment should be in jeopardy. Indeed, it is not dis-
puted that earlier on in the day, at breakfast, he had approached
the shift boss indicating that it would take a better man than
the shift boss to get rid of Mr Davis. I do not find it necessary
to determine whether or not that was intimidatory.

Unfortunately, Mr Davis appears to have been unduly influ-
enced by the remarks of a fellow employee that the shift boss
was anxious to get rid of him. Whatever the attitude of the
shift boss, I accept the evidence of Mr Manning in particular,
that he had an open mind on the matter and that the recom-
mendation from others to dismiss Mr Davis was in terms which
allowed for a satisfactory explanation on the part of Mr Davis.
It is significant to note that it was not for the shift boss to
make the decision to terminate Mr Davis, but more for Mr
Manning.

The plain fact of the matter is that there was no satisfactory
explanation forthcoming from Mr Davis at that meeting. As I
find, the fact that no such explanation was given was essen-
tially of Mr Davis’ choosing. Mr Mackie has testified that Mr
Davis could have explained things better. He appeared to use
Mr Mackie’s words again to “just wanted to get it over”. The

attitude of Mr Davis, when given an opportunity to explain
his conduct, really only served to reinforce the belief that ap-
parently already held by the Respondent that he could do as he
pleased, despite the rules, and that he was not to be account-
able to his supervisors, except perhaps on his terms. The same
might be said of his remarks to the shift boss on that morning.

I do not think there is any one who could question that the
conduct of Mr Davis amounted to a repudiation of his contract
of employment, thus warranting instant dismissal. Mr Davis
acknowledged that commonsense at least obliged him to re-
port his absence. Mr Wilcox says that all employees knew that
there was a requirement to do so and Mr Manning’s evidence
was that nobody to his knowledge had left the site previously
without first informing their supervisor. As already indicated,
it is vital for the safety and well-being of the employees that
their employer knows when they are at work. That necessarily
requires that they obtain permission before they leave, as in-
deed Mr Davis acknowledges is commonsense.

In all the circumstances, I cannot say that the response of
the Respondent to Mr Davis’ transgression in this respect was
outside the range of what might be expected of a reasonable
employer in the circumstances. Essentially, the position is that
Mr Davis made the position worse than might otherwise have
been the case because he refused to partake in the investiga-
tory process put in place by the Respondent.

Thus, in my view, the matter is simply that the Applicant
has not made out its claim. In the circumstances it would fol-
low that the application should be dismissed.

Appearances:Mr M.J. Lourey as agent for the Applicant.
Mr R.H. Gifford as agent for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Barminco Pty Ltd.
No. CR 186 of 1998.

22 October 1998.
Order.

HAVING heard Mr M.J. Lourey as agent for the Applicant
and Mr R.H. Gifford as agent for the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G. L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australia

and

Cat Welfare Society Incorporated T/A Cat Haven.

No. CR 359 of 1996.

18 September 1998.
Reasons for Decision.

COMMISSIONER C.B. PARKS: The matter before the
Commission is one which was not able to be resolved at a
conference called by the Commission, differently constituted,
in response to an application filed by the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellaneous
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Workers Division, Western Australia (the Union) on 19
November 1996. The matter which remains in dispute is the
alleged harsh, oppressive, and unfair dismissal of Ms Gillian
Ashurst from her employment with the respondent on 1 March
1996 and the claim that she be awarded monetary compensation
of $4746.12, the equivalent of 12 weeks average wage.

On 11 February 1997 the respondent made oral application
to the Commission that it either refrain from hearing the
substance of the principal application, or that it be dismissed,
upon two primary grounds. Firstly s29(1)(b)(i) of the Industrial
Relations Act, 1979 (the Act) prescribes the full code to be
followed regarding a claim of alleged unfair dismissal and the
present application is one which should have been made in
accordance therewith. Secondly the method by which the claim
has been referred to the Commission constitutes an attempt by
the union to circumvent the intention of the Act that there be a
28 day limit applied to the referral of an application alleging
unfair dismissal. The Commission dismissed the oral
application for the reasons now committed to writing herein.

Essentially the argument of the respondent is, that because
the matter before the Commission involves solely the alleged
unfair dismissal of an employee, Ms Ashurst, the Union has
therefore, in effect, acted as her agent in the referral of the
matter to the Commission and that being so Ms Ashurst is to
be viewed as the true claimant before the Commission.
Consequently the referral made on her behalf should have been
made pursuant to s29(1)(b) of the Act and therefore subject to
the time limitation contained in subsection (2) thereof. The
Union, it is said, by appearing to act as a party principal through
an application made with regard to s44 of the Act has engaged
in a “brazen stunt” in order to avoid the limitation contained
in s29(2) of the Act.

That the Union has acted as the agent of Ms Ashurst is
evident, it is said, from the fact that the application made by
the Union on 19 November 1996 does not disclose a claim by
it but expresses the view held by Ms Ashurst, and therefore it
is her claim that the dismissal had been unfair. Furthermore,
the Commission has previously considered the role of the Union
in a similar circumstance in the matter of Kenneth Joseph
Foseberry and Mt Newman Mining Co Pty Limited (68 WAIG
1882) and there concluded that a union had acted as the agent
of Mr Foseberry in an earlier and related proceeding
commenced pursuant to s44 of the Act.

The final preliminary argument, as I understand it, is that
although s44 of the Act affords a union the means by which it
may refer to the Commission industrial matters generally, that
section does not do so for a matter involving the unfair dismissal
of an individual employee because such is exclusively
prescribed, and subject to the limitation contained, in s29(1)(b)
and (2) respectively. These subsections of s29 of the Act are
said to be in conflict with the provisions of s44 of the Act and
consequently the resolution of the conflict between them is to
be determined by the rule “generalia specialibus non derogant”,
that is, the specific provision prevails over the general
provisions.

The Union contends that the alleged unfair dismissal of Ms
Ashurst calls into question her treatment as an employee by
the respondent in its capacity of employer and therefore raises
concern for the possible treatment of other employees who are
also union members. Hence it is appropriate that the union act
in its own right, and therefore as a party principal, to ensure
that member employees are fairly treated. Section 44 of the
Act, it is said, allows a union to apply to the Commission in its
own right and where a conference having been held by the
Commission there remains an issue regarding an industrial
matter which has not been resolved, the Commission may hear
and determine that issue. A conference of this nature has been
held, the issue of Ms Ashurst’s dismissal is, according to
s7(1)(c) of the Act, an industrial matter by definition, and the
Commission has, as provided by s44 of the Act, proceeded to
hear and determine the matter. Section 29 of the Act is said to
expressly allow, and thereby limit, the referral of industrial
matters generally to the Commission to entities of a specified
type, including a union, but subject to the excepted alternative
that the limited industrial matter of an alleged unfair dismissal
may be referred by an individual employee within a specified
time limit.

The material extracts from s29 of the Act I set out
hereunder—

“By whom matters may be referred
29. (1) In industrial matter may be referred to the Com-
mission —

(a) in any case, by —
(i) …;

(ii) an organization in which persons to
whom the industrial matter relates are
eligible to be enrolled as members …;
or

(iii) …;
and

(b) in the case of a claim by an employee—
(i) that he has been harshly, oppressively

or unfairly dismissed from his employ-
ment; or

(ii) …,
by the employee.

(1a) …
(2) A referral by an employee under subsection (1) (b)

(i) cannot be made more than 28 days after the day on
which the employee’s employment terminated.”

The words of s29 of the Act are plain. The preamble to
subsection(1) is self speaking and declares that an “industrial
matter”, that being a matter of the type falling within the
definition of that term in s7 of the Act, and which includes an
alleged unfair dismissal, may be brought to the Commission
as thereinafter prescribed. Paragraph (a) which immediately
follows identifies the entities that may refer, or bring, an
industrial matter to the Commission. The applicant Union, an
“organisation” as defined by s7 of the Act, is an entity of the
type mentioned in sub-paragraph (ii) and one therefore entitled
to refer an industrial matter to the Commission.

Paragraph (b) of the subsection refers to a claim by an
employee of the nature then identified in subparagraphs (i)
and (ii) thereof. The word “and” appears between paragraph
(a) and paragraph (b) and, given that paragraph (b) makes no
reference to paragraph (a) or the entities mentioned therein or
the rights of those entities, paragraph (b) therefore is not joined
to paragraph (a) so as to qualify in any way the right of referral
allowed to a union by that paragraph. That paragraph (b) refers
only to an employee, that is, an entity different to those referred
to in paragraph (a), leads me to conclude that the conjunctive
“and” has been used to convey the meaning “and also” or “and
in addition” so as to also extend the right of referral beyond
that allowed by paragraph (a) and to an employee regarding
the limited industrial matters described in subparagraph (i) ie
an alleged unfair dismissal, or one that falls within
subparagraph (ii) which is not presently relevant.

Given that paragraph (b) allows a particular right of referral
by an employee and the terms of the paragraph do not impinge
upon the general rights of referral allowed to a union under
paragraph (a), there is no conflict between the referral rights
allowed by either paragraph and hence the rule “generalia
specialibus non derogant” has no application.

Section 29 (1)(a)(ii) allows that a union, acting in its own
right, refer to the Commission the alleged unfair dismissal of
an employee. Although it has been asserted on behalf of the
respondent that there is a conflict between s29(1)(b) and s44
regarding the rights of referral to the Commission, no analysis
and interpretation of the provisions of s44 of the Act has been
put before the Commission. It has not been demonstrated that
s44 ousts the right of referral allowed by s29(1)(a) of the Act.
Hence the application made by the Union to the Commission
which referred the present alleged unfair dismissal, and
requested that the matter be dealt with by way of a conference
called pursuant to s44 of the Act, was an exercise of the general
right to refer an industrial matter allowed to the union by
s29(1)(a)(ii) of the Act.

Section 29 (2) prescribes that an employee cannot refer the
matter of an alleged unfair dismissal to the Commission where
more than 28 days has elapsed after the day of dismissal. The
Act does not prescribe that time limit, or any other time limit,
for the referral of an industrial matter, including an alleged
unfair dismissal, where the referral is made by an entity
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mentioned in s29(1)(a) eg. a union. Absent a statutory limitation
the Union was entitled to refer the present matter to the
Commission at any time after the date Ms Ashurst was
dismissed and therefore the exercise of that right is not a “brazen
stunt” to avoid any alleged intention of the Act as has been
asserted by the advocate for the respondent.

The Notice of Application filed on 19 November 1996 which
referred the present matter to the Commission bears the
common seal and a signature affixed on behalf of the Union
and cites the Union as the applicant and party principal to the
referral. An alleged unfair dismissal is an industrial matter and
therefore the union was allowed by s29 (1)(a) of the Act to
make that application in its own right and refer the matter to
the Commission and that is not somehow brought into question
because the role performed by the Union may be akin to that
of an agent for Ms Ashurst. Without question Ms Ashurst could
have referred the matter in her own right pursuant to
s29(1)(b)(i), and had she done so that application would have
been subject to the prescribed time limitation, but the existence
of that right does not proscribe the referral of the matter by the
union.

At the completion of the preliminary arguments and for the
foregoing reasons the Commission dismissed the oral
application of the Respondent which asked that the
Commission refrain from further hearing, or alternatively
dismiss, the principal application.

During the course of the preliminary argument there was
mention of the time lapse between the date of dismissal and
the date the matter was referred to the Commission. The
respondent alluded to it as being inequitable and consequently,
the Commission indicated to the parties that it wished to hear
them further on that matter in the course of their substantive
submissions. Little more was subsequently put to the
Commission.

The business of the respondent involves the boarding of cats
on behalf of their owners, the receival of stray or unwanted
cats and their disposal by sale or euthanasia, and the provision
of veterinary services required for the well being of the cats
held by the respondent. Ms Ashurst had been employed as a
kennel hand and meant she was predominantly involved in
maintaining cat kennels, litter trays, and food bowls in a clean
condition, together with dispensing whatever food was
required. Ms Ashurst mainly worked in the boarding section
of the kennels but also worked in the section for strays and
unwanted cats, and she assisted veterinary staff as required
from time to time.

Some months prior to the dismissal of Ms Ashurst a pair of
female Burmese cats, and another female Burmese cat, were
anonymously deposited outside the premises of the respondent
one night. The pair of Burmese cats, both of which were in an
advanced state of pregnancy, were judged to be pedigree and
suitable for sale after they had given birth and that led to them
being housed in the boarding section of the kennels. As part of
her duties Ms Ashurst attended to these two Burmese cats,
which in her view, and her understanding of past practice, ought
remain together when sold. Ms JR Gedero, the President of
the Respondent, initially agreed that the two cats would remain
together when sold. Ms Ashurst made it known to Ms Gedero
that she wished to purchase both the Burmese cats but later
became aware that management had taken the decision to
separate them because one had been diagnosed as neurotic
and therefore the separate sale of one of the pair had been
arranged.

Ms RA Shumi who had been employed by the respondent
from 19 February 1996 to 9 May 1996 as the Veterinary Nurse
and Supervisor of Ms Ashurst was the person who dismissed
the applicant on the evening of 1 March 1996 and arranged
that the applicant be paid the monies due to her as a
consequence of the event. Ms Shumi succeeded Ms K
Hutcherson who had been the Veterinary Nurse and Supervisor
for a few weeks until her resignation on 12 February 1996.
According to Ms Shumi, on 23 February 1996 she conducted
a staff meeting which was attended by Ms Ashurst. The purpose
of that meeting had been for Ms Shumi to be appraised of the
range of duties performed by the various kennel hands and for
their job descriptions to be formulated. Her intention was made
known that the staff present were to be rotated in their duties
so as to gain experience and skills in relevant aspects of the

respondent’s operation. Although the applicant is said to have
been generally of assistance to Ms Shumi she is also said to
have made the comment that she would continue attending to
the boarding kennels and be unaffected by any rotation
arrangement.

Ms Shumi says that on 26 February 1996 she heard that Ms
Ashurst had mentioned her wish to purchase both Burmese
cats and she, knowing that the sale of one cat of the pair had
been promised to a customer, therefore set out to meet with
Ms Ashurst to inform her of that and also to discuss her attitude
to the rotation of duties and reinforce with her the need to
observe disease control procedures which Ms Shumi had
noticed the applicant did not observe completely. Ms Shumi
proceeded to the boarding kennel area where she located Ms
Ashurst and says that she asked the applicant to attend a meeting
but that she became upset and declined to do so. That led Ms
Shumi to talk with Ms Ashurst in an endeavour to calm her
and during the course of that it was settled that the applicant
would purchase the second of the Burmese cats and take
possession of it that day. Whilst upset, Ms Ashurst referred to
Ms Gedero as a spineless bitch and that she wanted to punch
her in the nose which, given the emotional state of Ms Ashurst
at the time, Ms Shumi said did not cause her immediate concern
but did so later that afternoon when she overheard the applicant
make a similar statement to other employees. Ms Shumi says
she indicated to Ms Ashurst that was an unpleasant way to
behave and she ought not continue to say things of that nature
to other employees. That afternoon Ms K Perris informed Ms
Shumi that she had been in the reception area of the
respondent’s business and also overheard what the applicant
had said in relation to Ms Gedero.

It is denied by Ms Ashurst that on 26 February 1996 she
declined to attend a meeting with Ms Shumi and that in the
conversation which followed, and at a later time, she spoke
with regard to Ms Gedero as is alleged by Ms Shumi.

Ms Shumi says that she had been informed that generally
Ms Ashurst had been a satisfactory employee however shortly
before she commenced employment with the respondent the
supervisor whom she replaced, Ms Hutcherson, had
experienced an incident with Ms Ashurst in which she displayed
an unsatisfactory attitude and behaviour. With this in mind
and considering that which Ms Shumi had experienced with
the applicant, she decided to meet with Ms Ashurst, discuss
her attitude to her employment and issue her with a written
warning that she was to remedy her behaviour. The decision
was taken to hold that meeting on 1 March 1996.

On the applicant’s own evidence, on or about 2 February
1996, she had a confrontation with Ms Perris regarding the
separation of the pair of Burmese cats, and then, after a
disagreement with Ms Hutcherson regarding an associated
matter in the kennel area on the same day, she declared she
would not work further that day and departed the workplace,
without authority, in excess of three hours prior to the
completion of her required working day.

There is no dispute that on 1 March 1996 Ms Shumi
approached Ms Ashurst in the presence of Ms D. Goodier and
Ms K Wallis, employees of the respondent, and requested that
she attend the office to participate in a meeting. Ms Ashurst
attended the office where Ms Shumi and Ms Perris were
present. However, the evidence of Ms Shumi and Ms Ashurst
differs on what then took place.

According to Ms Shumi the applicant followed her to the
office and on more than one occasion asked the purpose of the
meeting, she repeated that question whilst in the doorway of
the office and refused to enter the office and sit as requested.
Ms Ashurst is then said to have expressed the view that Ms
Shumi and Ms Perris were “ganging up” on her, and when
told that they wished to discuss her attitude the applicant
became upset, she, with the use of an expletive, denied that
she had an untoward attitude and hurriedly departed. It is said
by Ms Shumi that when Ms Ashurst departed the office
doorway she and Ms Perris signed the letter of warning which
was to have been handed to the applicant and she, Ms Shumi,
then left the office and attempted to locate Ms Ashurst and
hand her the letter but found she had also departed the premises.

The applicant’s version of events is that she followed Ms
Shumi to the office, she entered the office and was asked to sit
but declined to do so and asked that she be advised the purpose
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of the meeting and stated to the effect that she had finished
work for the day and therefore they, Ms Shumi and Ms Perris,
should “get on with it” because the meeting was impinging on
her personal time. Ms Shumi is said to have responded and
indicated the purpose of the meeting was to discuss her attitude
and also aired the belief that the applicant was seeking
alternative employment. Ms Ashurst says she denied having
an unsatisfactory attitude and that she was seeking alternative
employment and before Ms Shumi or Ms Perris could say
anything further she said, “Bugger it” and walked out. The
applicant conceded she was angry when she departed and then
returned to the room where Ms Goodier and Ms Wallis had
remained. There she threw the clipboard she had been carrying
on to a chair and thereupon exited the room and the premises.

Both Ms Goodier and Ms Wallis say that, from the time the
applicant departed the room where they were located to meet
with Ms Shumi in the office, to the time of her return, was in
the vicinity of one minute. Ms Ashurst was clearly angry when
she returned and flung the clipboard she had been carrying
into the room striking Ms Goodier, but unintentionally in their
view. Ms Wallis also said that while Ms Ashurst was absent
from the room she could be heard shouting from the direction
of the office and sounded upset.

At or about 9.00pm on 1 March 1996 Ms Shumi contacted
Ms Ashurst at her home by telephone. Ms Shumi says her
purpose in doing so was to ascertain whether the applicant
would be attending work the following day because the
circumstances under which she departed the premises earlier
caused doubt whether she intended to return. Further, if Ms
Ashurst was to attend for work she, Ms Shumi, intended that
the aborted meeting take place and that was to be discussed.
There was no intention to dismiss the applicant however, given
her prior attitude and behaviour, were that to be repeated by
her in the telephone conversation Ms Shumi was authorised to
dismiss the applicant.

Ms Shumi says she does not recollect all that was said by
Ms Ashurst during the telephone contact but does recollect
that once she had identified herself to the applicant she became
tense and upset and with the use of unsavoury language directed
at Ms Shumi suggested that the purpose of the telephone call
was to terminate her services. Ms Shumi says her reply was to
the effect that because of the attitude then expressed the answer
was yes and then some questions and responses followed with
regard to finalising the payments due upon termination.

Ms Ashurst denies that in the telephone call from Ms Shumi
she spoke to her, and of her, in unsavoury terms and she implied
that Ms Shumi initiated the telephone call to effect her dismissal
and thereafter some discussion was had regarding the payment
of monies due to her.

There was evidence from Ms MA Dearle and Ms E Duke,
past employees of the respondent who had respectively been,
a kennel hand from 16 August 1995 to 18 February 1996, and
a part-time receptionist from October 1994 to June 1996, both
of whom expressed the view that according to their
observations Ms Ashurst had been a competent and satisfactory
employee. Ms Dearle related an incident when, on a day that
Ms Ashurst was rostered off duty she attended the respondent’s
premises to be paid her wages and was requested by Ms
Hutcherson to attend a meeting with her in an office. The
applicant declined to do for the reason that she was not on
duty that day. Ms Hutcherson is said to have become angry
and stated that she was not happy with the attitude of Ms
Ashurst and she was to take that as a warning, after which Ms
Hutcherson slammed the office door.

It is clear from the evidence that the respondent viewed Ms
Ashurst as a satisfactory employee until early February 1996
after which she exhibited an attitude and behaviour that was
considered unacceptable. In the view of the respondent the
change with Ms Ashurst arose as a consequence of what had
occurred in relation to the pair of Burmese cats, that is, their
separation, the separate sale of one of them, and therefore, her
wish to purchase both of them was dashed. The evidence
supports that conclusion.

In early February 1996, both through a confrontation with
Ms Perris and a conversation with Ms Hutcherson, it was
apparent to Ms Ashurst that the Burmese cats were to be
separated, that upset her and in protest she did not work the
remainder of her normal working day. I think it probable that

it was following this that Ms Hutcherson attempted to hold
the meeting with the applicant in an office, probably on 7
February 1996 (see exhibit E3, item 4), but that was frustrated
by Ms Ashurst and that caused her to become angry and issue
the warning heard by Ms Duke. I observe that this situation
was not well handled by Ms Hutcherson however nothing turns
on that.

I found Ms Shumi to be a forthright and genuine person
who did not hesitate to answer questions put to her, that she
did positively, and did not speculate when not sure of her
recollections. I am satisfied that she conducted herself and
exercised her responsibilities in an orderly way in her dealings
with Ms Ashurst and in addition, allowed her some latitude
because of her emotional situation related to the Burmese cats.
I prefer the evidence of Ms Shumi where it differs to that of
the applicant whom I believe is not prepared to admit, or
alternatively, does not remember accurately because of her
emotional state at the time, the full extent of what she said in
conversations with Ms Shumi.

The applicant expressed the belief that the decision had been
taken to separate the cats to be difficult, that I take to mean to
act contrary to what she wanted to happen. She felt betrayed
by Ms Gedero who had reversed her decision and allowed that
the cats be separated on what the applicant considered to be
the dubious diagnosis of the veterinary doctor that one cat was
neurotic. Ms Ashurst, in my view, has shown that to her mind
there was no sound reason for the separation of the cats, and
therefore management had worked against her interests. Her
plan to purchase both cats, to which she had become
emotionally attached, was brought undone and that annoyed
and upset her to the point that she was reduced to tears when
Ms Shumi spoke with her in the kennels. Against this
background, on 1 March 1996, the applicant attended the office
at the request of Ms Shumi to find Ms Perris also present, and
that her attitude was to be discussed. She felt threatened,
became upset and angry, and to avoid what she expected to be
an unpleasant experience, refused to participate and stormed
off. Ms Ashurst admitted that she was angry at the time, but
given that Ms Ashurst was sure in her evidence that she then
returned to the room where Ms Goodier and Ms Wallis were
present and threw her clipboard on a chair yet they both say
that she did not do that but flung it into the room and it struck
Ms Goodier, shows that at that time the applicant was either
not fully conscious of her behaviour or does not accurately
recollect it. It is therefore probable that her version of the
immediately preceding event is not accurate and reinforces
my view that the evidence of Ms Shumi is to be preferred.

I find that on the night of 1 March 1996 when Ms Shumi
made telephone contact with Ms Ashurst she did not do so
with the intention of dismissing the applicant but that she would
require her to attend a meeting to discuss her attitude and
behaviour. I am further satisfied that Ms Shumi did not have
reasonable opportunity to advise the purpose of her telephone
call before Ms Ashurst indicated she had the expectation of
dismissal and insulted Ms Shumi in unsavoury terms.

Notwithstanding the emotional situation experienced by the
applicant that does not excuse her attitude and behaviour toward
members of management, particularly on the occasions they
attempted to address matters with her. Consequently, I am
satisfied that the respondent had ample grounds to terminate
her employment, and further, the circumstances leading to her
dismissal and the efforts made by management, show that the
respondent did not unfairly exercise its right to dismiss her.
The application will be dismissed.

Appearances: Mr N. Ellery on behalf of the applicant
Mr S. Foy on behalf of the respondent



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.4484

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australia

and
Cat Welfare Society Incorporated T/A Cat Haven.

No. CR 359 of 1996.
18 September 1998.

Order.
HAVING heard Mr N. Ellery on behalf of the Applicant and
Mr S. Foy on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers Division, Western

Australian Branch and Another
and

James Hardie Plumbing & Pipelines Pty Ltd.
No. CR 30 of 1997.

27 October 1998.
Order.

WHEREAS on 25 March 1997 a matter which at the conclu-
sion of conferences held on the 5th, 12th and 13th February 1997
pursuant to section 44 of the Industrial Relations Act, 1979
had not been settled between the parties and was referred for
hearing and determination;

AND WHEREAS the applicant unions subsequently advised
the Commission that agreement had been reached between the
parties;

AND WHEREAS the applicant unions were advised that an
order discontinuing the matter would issue unless they con-
tacted the Commission within a specified period of time;

AND WHEREAS that period of time has lapsed and the
Commission has not heard from the applicant unions;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Australian Railways Union of Workers Western Australian

Branch and Others
and

Western Australian Government Railways Commission.
No. CR 146 of 1998.

COMMISSIONER A.R. BEECH.
15 October 1998.

Reasons for Decision.
Earlier this year Westrail implemented a Personal Perform-
ance Review for all its employees. The review involves each

employee meeting with his or her line supervisor. The pur-
pose of the meeting is to discuss means of improving work
performance to allow each employee to reach full potential
and contribute to the success of Westrail. It is described by
Westrail as an opportunity for the employee and the manager
to examine what has occurred over the last period and what
should happen over the coming six to twelve months so that
Westrail’s corporate objectives, goals and directions are ef-
fectively achieved. Another aim is to discuss and review
individual performance and to set and agree objectives for the
coming six to twelve months. As part of this process, objec-
tives will be set for the employee to achieve. Subsequent
reviews will be an evaluation process to see whether employ-
ees have achieved those objectives and they will be rated
accordingly. There is an internal appeal process available to
an employee who either disagrees with the standard of per-
formance rated or the standards which have been set for
achievement.

The matter referred for hearing and determination is the claim
of the Australian Railways Union of Workers Western Aus-
tralian Branch (ARU), Communications, Electrical, Electronic,
Energy Information, Postal, Plumbing & Allied Workers Un-
ion of Australia (CEPU) and the Automotive, Food, Metals,
Engineering, Printing & Kindred Industries Union of Work-
ers, WA (AFMEPKIU) that the Commission order Westrail
not to require any employee to participate in the Personal Per-
formance Review process. Alternatively, should Westrail
require any employee to participate in the Personal Perform-
ance Review process then Westrail should be required by order
of the Commission to negotiate terms for an increase in rates
of pay to reflect the resultant productivity increases. The ap-
plication is opposed.

As I understand the unions’ objections to the Personal Per-
formance Review, they centre primarily on the complete
absence of any consultation with the unions about it prior to
its implementation. Indeed, according to the union’s organiser
Mr Christison, the first the ARU knew of its introduction was
when some of its members faxed to the union the letter which
Westrail distributed to all its employees announcing it. The
unions see the introduction of the Personal Performance Re-
view as merely another example of Westrail constantly
changing policies, or implementing them without consulta-
tion with the union. The ARU also objects to the Personal
Performance Review because it believes it is unreasonable for
its members to be asked to participate if they do not get any
direct outcome from it. In part, again as I understand the un-
ions’ objection, it stems from its belief that employees
employed by Westrail pursuant to a workplace agreement will
receive some monetary benefit from participating in the re-
view. As to this, the Commission is not permitted to receive in
evidence the content of a workplace agreement nor can it award
particular conditions of employment to employees who are
not parties to a workplace agreement merely because those
conditions apply to any other employees who are parties to a
workplace agreement.

In its objecting to the claims by the unions, Westrail relies
heavily upon what it sees as its obligations under the Public
Sector Management Act, 1994. Westrail submits that it has to
comply with relevant standards under that Act and that prior
to the implementation of the Personal Performance Review it
had been advised by the Office of Public Sector Standards
that it was not complying with those standards. The Personal
Performance Review is therefore a direct consequence of its
perceived obligations under the Public Sector Management
Act. Indeed, Westrail does not see itself as having very much
choice in the matter. There is no suggestion from the unions
that this submission is incorrect. Westrail also points out that
to the extent that the Personal Performance Review is covered
by a relevant public sector standard the Commission does not
have jurisdiction because of section 23(2)(a) to issue orders of
the nature sought in these proceedings. Westrail further relies
on its need to be consistent with other rail organisations in
accordance with the national competition policy in its intro-
duction of the Personal Performance Review. That is, the
introduction of the Personal Performance Review is consist-
ent with requirements of that policy.

According to Mr GW Mansfield, Senior Employee Rela-
tions Adviser with responsibility for the development of the
Personal Performance Review, it commenced to be developed
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when the relevant public sector standards came into effect in
1996. As well as complying with the Public Sector Manage-
ment Act requirements the Personal Performance Review will
accommodate Westrail’s changing direction as an organisa-
tion and improve employees’ knowledge of the five key
management systems within Westrail.

Conclusion
The Commission’s decision in this matter must be based on

the evidence that is before it. It is certainly the case that there
was a complete lack of consultation by Westrail with the un-
ions about the introduction of the Personal Performance
Review. Indeed, the lack of consultation was, properly, ac-
knowledged by Mr Johnston, and also by Mr Mansfield, as
not appropriate. It is the case that there should have been con-
sultation with the unions about the introduction of the Personal
Performance Review prior to it occurring. It is not to the point
that there may not be a legal obligation on Westrail by virtue
of an award or industrial agreement requiring it to consult with
the union or unions. It would be a sorry day for relations be-
tween an employer, its employees and their unions if
consultation will only occur by virtue of compulsion to do so
by an industrial instrument. Clause 2B(1) of the Railway Em-
ployees Award prescribes a joint consultative approach to issues
regarding efficiency within the workplace. The aims and ob-
jectives of the Personal Performance Review as set out earlier
in these Reasons shows that it is directed towards such
efficiencies. Even if the wording of the clause does not im-
pose a legal obligation on Westrail to do so, there should have
been consultation. The unions are parties to the award with
Westrail and should have been consulted as principal parties
and not merely as representatives of their members.

The Personal Performance Review is seen by Westrail itself
as being “an extremely important part of the ongoing future
direction of the organisation” (extract exhibit 1). The first in-
dication of its introduction at this time was a letter distributed
to all employees. I do not accept that a notification to employ-
ees in 1996 of the requirement to observe public sector
standards as adequate notification to the employees of the Per-
sonal Performance Review. Much development of the concept
had occurred since then. In any event, the letter sent to all
employees earlier this year announcing the Personal Perform-
ance Review did not refer to the need to observe public sector
standards nor the need to comply with national competition
policy. It is hardly surprising that a number of employees im-
mediately rang their union. The lack of any union knowledge
of the Personal Performance Review apparently generated
suspicion amongst the unions. That hardly creates an environ-
ment favourable to the request by the Acting Commissioner of
Railways in that letter that the employees give the Personal
Performance Review their “full support and co-operation”.

However, the claim for the orders sought turns upon other
evidence. There is no real challenge to the evidence brought
by Westrail of the requirements for it to observe certain public
sector standards and that the Personal Performance Review it
has introduced allows Westrail to comply with those stand-
ards, and also meet its obligations under the national
competition policy. Those reasons having been established on
the evidence the Commission would not grant the first order
sought by the union. In relation to the second order, there is
similarly no warrant in requiring Westrail to pay an employee
for participating in the Personal Performance Review. In that
regard, I take into account the obligation of an employee to
provide upon request to his or her employer information re-
garding the employee’s work. It is difficult to see what
objection there could be to such a request in principle. Of
course, the manner in which such a request is made may lead
to an accusation that the request is oppressive in a particular
case, although that does not appear to be the case in this in-
stance. As Mr Johnston pointed out, correctly in my view,
Westrail may have a legal right to request information from its
employees, but that legal right should not be exercised so
harshly or oppressively towards the employee as to amount to
an abuse of that right.

To the extent that it was the intention of the unions to re-
quest the Commission to prescribe payment for employees who
participate in the Personal Performance Review because of
their understanding of what employees under a workplace
agreement receive, that cannot occur by virtue of section 26A

of the Act. In any event, the evidence from Mr Mansfield is
categoric that no employee will be paid for participating in the
Personal Performance Review.

 For the above reasons the application will be dismissed.
However, the Commission hopes that the views expressed re-
garding consultation will provide a basis for such issues to be
dealt with in a manner which might lessen the likelihood of
them being brought to the Commission in an adversarial situ-
ation.

Order Accordingly.
Appearances: Mr R. Wells on behalf of the applicant unions.
Mr D. Johnston on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch and Others

and

Western Australian Government Railways Commission.
No. CR 146 of 1998.

15 October 1998.
Order.

HAVING heard Mr R. Wells on behalf of the Australian Rail-
ways Union of Workers, West Australian Branch and the
Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australia Branch and
Mr D. Johnston on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIA INDUSTRIAL RELATIONS

COMMISSION

Industrial Relations Act 1979.

S.62
In the matter of an application by the Communications,
Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering Division
WA Branch for alteration of registered rules.

(1172 of 1998)
ROBIN CLOBERT LOVEGROVE

DEPUTY REGISTRAR.
11 August 1998.

Decision.
HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day registered
an alteration to rules 5 and 10 of the registered rules of the
applicant union in the terms of the application as filed of 24
June 1998.

R. LOVEGROVE,
Deputy Registrar.
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WESTERN AUSTRALIA INDUSTRIAL RELATIONS
COMMISSION

Industrial Relations Act 1979.
S.62

In the matter of an application by the United Firefighters Union
of Western Australia for alteration of registered rules.

(508 of 1998)
ROBIN COLBERT LOVEGROVE

DEPUTY REGISTRAR.
27 July 1998.

Decision.
HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the

President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day registered
an alteration to rules 14 and 33 of the registered rules of the
applicant union in t6he terms of the application as filed on 20
March 1998.

R. LOVEGROVE,
Deputy Registrar.

CONFERENCES—Notation of—
Parties Number Date Matter Result

Commissioner

Automotive, Food, NS Komatsu Pty Kenner C. 11/09/98 Termination Referred
Metals, Ltd C254 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Plastics Technology Scott C. 20/10/98 Dispute Concluded
Metals, Engineering Pty Ltd C303 of 1998 Regarding Non-
Engineering, and Another payment of
Printing and Wages
Kindred Industries
Union
Automotive, Food, Premier Rock Tools Kenner C. 03/09/98 Alleged Unfair Referred
Metals, C253 of 1998 Dismissal
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Brownbuilt Pty Ltd Kenner C. — Redundancy Withdrawn
Metals, and Others C280 of 1998 Agreement
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, West Australian Kenner C. 18/08/98 Rostering and Concluded
Metals, Mint C237 of 1998 Shifts
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Westcan Kenner C. — Proposed Withdrawn
Metals, C209 of 1998 Redundancies
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Scientific Services Fielding S C 08/04/98 Dismissal Concluded
Metals, Pty Ltd C57 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Hartway Fielding S C 07/05/98 Dispute Concluded
Metals, Galvanisers C82 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Monadelphous Fielding S C 01/04/98 Site Allowance Concluded
Metals, Group of Cos & Os C77 of 1998
Engineering,
Printing and
Kindred Industries
Union
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Parties Number Date Matter Result
Commissioner

Automotive, Food, United Fielding S C 04/05/98 Dismissal Concluded
Metals, Construction Pty C70 of 1998
Engineering, Ltd
Printing and
Kindred Industries
Union
Automotive, Food, Skilled Engineering Fielding S C 01/04/98 Agreement Concluded
Metals, Ltd and Others C69 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Wesfarmers Energy Fielding S C 03/03/98 Dismissal Concluded
Metals, C62 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Hi-Tech Water Fielding S C 27/03/98 Pay Rates Concluded
Metals, (Aust) Pty Ltd C61 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Solahart Industries Fielding S C 01/05/98 Dismissal Concluded
Metals, Pty Ltd C95 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Extraman (WA) Pty Fielding S C 23/03/98 Terms Concluded
Metals, Ltd C96 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Pasdonnay Pty Ltd Fielding S C 30/03/98 Severance Pay Concluded
Metals, t/a International C97 of 1998
Engineering, Drill Quip
Printing and
Kindred Industries
Union
Automotive, Food, D & F Engineering Fielding S C 23/03/98 Industrial Action Concluded
Metals, (WA) C100 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, BHP-House Fielding S C 31/03/98 Closure Concluded
Metals, Framing Sales C102 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Wesfi Fielding S C 27/05/98 Transfer to Day Concluded
Metals, Manufacturing Pty C59 of 1998 Shift
Engineering, Ltd
Printing and
Kindred Industries
Union
Automotive, Food, Southcorp Fielding S C 30/03/98 Non-Payment Concluded
Metals, Packaging C60 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Cockburn Cement Fielding S C 02/04/98 Dismissal Concluded
Metals, Ltd C53 of 1998
Engineering,
Printing and
Kindred Industries
Union
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Parties Number Date Matter Result
Commissioner

Automotive, Food, Leighton Fielding S C 27/03/98 Dismissal Concluded
Metals, Contractors Pty Ltd C56 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Ledger Fielding S C 11/05/98 Dismissal Concluded
 Metals, Construction Pty C52 of 1998
Engineering, Ltd
Printing and
Kindred Industries
Union
Automotive, Food, Drummen Pty Ltd Scott C. 30/04/98 Dispute in Referred
Metals, Trading As Gino’s C120 of 1998 Termination on
Engineering, Panel and Paint Union Members
Printing and For Alleged
Kindred Industries Down Turn in
Union Work
Automotive, Food, Metro Lintels Fielding S C 26/05/98 Dismissal Concluded
Metals, C149 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, KLM Group of Fielding S C 19/05/98 Redundancy Pay Concluded
Metals, Companies C151 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Sumich Group Ltd Fielding S C 18/05/98 Retrenchment Concluded
Metals, C152 of 1998
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Universal Fasteners Fielding S C 25/05/98 Entitlement to Concluded
Metals, C155 of 1998 Termination
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Roche Bros Pty Ltd Fielding S C 11/06/98 Pro rata Long Concluded
Metals, C170 of 1998 Service Leave
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Direct Engineering Fielding S C 21/07/98 Negotiation Concluded
Metals, Services Pty Ltd C171 of 1998 for  Agreement
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Sunshine General Fielding S C 09/07/98 Award Concluded
Metals, Industries Pty Ltd C173 of 1998 Entitlement
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, United Fielding S C 29/06/98 Standing Down Concluded
Metals, Construction Pty C184 of 1998 Employees W/O
Engineering, Ltd Pay
Printing and
Kindred Industries
Union
Automotive, Food, Prok Group Limited Fielding S C 24/06/98 Dismissal Discontinued
Metals, C194 of 1998
Engineering,
Printing and
Kindred Industries
Union
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Parties Number Date Matter Result
Commissioner

Automotive, Food, Dampier Salt Fielding S C 03/07/98 Postponement of Concluded
Metals, Operations Ltd C212 of 1998 Investigations
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Bosich Motor Body Fielding S C 07/09/98 Severance Withdrawn
Metals, Works Pty Ltd C92 of 1998 Payments
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Health Department Fielding S C 05/10/98 Travel Concluded
Metals, of WA C263 of 1998 Concessions
Engineering,
Printing and
Kindred Industries
Union
Automotive, Food, Dampier Salt Fielding S C 20/10/98 Unfair Dismissal Dismissed
Metals, Operations Ltd C214 of 1998
Engineering,
Printing and
Kindred Industries
Union
Australian Workers Barminco Pty Ltd Fielding S C 04/11/98 Termination Concluded
Union C311 of 1998
Australian Workers Barminco Pty Ltd Fielding S C 22/10/98 Unfair Dismissal Dismissed
Union C186 of 1998 and Lost

Entitlements
Australian Workers Kalgoorlie Fielding S C 09/10/98 Current Shift Concluded
Union Consolidated Gold C291 of 1998 Arrangements For

Mines Pty Ltd Employees
Australian Workers BHP Iron Ore Scott C. 28/04/98 Change in Smoko Concluded
Union Limited and Others C130 of 1998 Breaks
Australian Workers BHP Iron Ore Pty Fielding S C 27/08/98 Using Contractors Concluded
Union Ltd C231 of 1998
Australian Workers Force Equipment Fielding S C 18/08/98 Conditions of Concluded
Union Service & Hire C245 of 1998 Employment
Civil Service Director of the Beech C. — Negotiations in Concluded
Association Office of Racing PSAC50 of Enterprise

and Gaming 1998 Bargaining
Agreement

Civil Service Chief Executive Beech C. — Delaying the Concluded
Association Officer Western PSAC77 of Registration of

Australian Tourism 1998 EBA
Commission

Civil Service Family and Fielding S C 24/07/98 Return to Concluded
Association Children Services PSAC52 of Employment

1998
Civil Service Director General, Gregor C. 06/11/98 Qualifications Withdrawn
Association Ministry of Justice PSAC23 of Barriers Imposed

1998 by the Public
Trustee

Communications, Joe Johnson & Sons Kenner C. 03/06/98 Denial of Referred
Electrical, C163 of 1998 Redundancy
Electronic, Energy, Payment
Information,
Postal, Plumbing
and Allied Workers
Union
Communications, Cavlec Electrical Fielding S C 19/03/98 Strike Action Concluded
Electrical, Engineering C89 of 1998
Electronic, Energy, Services Pty Ltd
Information,
Postal, Plumbing
and Allied Workers
Union
Communications, Ralph M Lee Fielding S C 20/05/98 Safety Concluded
Electrical, C179 of 1998
Electronic, Energy,
Information,
Postal, Plumbing
and Allied Workers
Union
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Parties Number Date Matter Result
Commissioner

Communications, Commissioner, Fielding S C 12/10/98 Retrospective Concluded
Electrical, Main Roads C183 of 1998 Wage Increase
Electronic, Energy, Department
Information,
Postal, Plumbing
and Allied Workers
Union

Communications, Ralph M Lee Pty Fielding S C 14/07/98 Non-Payment Concluded
Electrical, Ltd C199 of 1998
Electronic, Energy,
Information,
Postal, Plumbing
and Allied Workers
Union

Communications, Kounis Metal Fielding S C 27/08/98 Dismissal Concluded
Electrical, Industries Pty Ltd C208 of 1998
Electronic, Energy,
Information,
Postal, Plumbing
and Allied Workers
Union

Communications, BHP Iron Ore Kenner C. 17/09/98 Organisational Concluded
Electrical, C239 of 1998 Change
Electronic, Energy,
Information,
Postal, Plumbing
and Allied Workers
Union

Construction, RGC Mineral Sands Beech C. — Redundancy Concluded
Mining, Energy, Ltd C313 of 1998
Timberyards,
Sawmills and
Woodworkers
Union

Construction, John Holland Fielding S C 06/03/98 Safety Withdrawn
Mining, Energy, Construction Pty C83 of 1998
Timberyards, Ltd
Sawmills and
Woodworkers
Union

Construction, Lampson (Austa) Fielding S C 26/06/98 Award Concluded
Mining, Energy, Pty Ltd C201 of 1998 Entitlement
Timberyards,
Sawmills and
Woodworkers
Union

Federated Brick, Australian Fine Fielding S C 26/06/98 Award Concluded
Tile and Pottery China C205 of 1998 Entitlement
Industrial Union

Locomotive Engine Western Australian Beech C. 21/10/98 Conditons of Concluded
Drivers’ Firemen’s Government C284 of 1998 Policy
and Cleaners’ Railways
Union Commission
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CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Variations to awards, industrial agreements and orders
required by section 13(6) of the Industrial Relations

Legislation Amendment and Repeal Act 1995
No. 599 of 1998—superannuation requirements)

6 November 1998.
Correcting Order.

WHEREAS an error occurred in Order No. 599 of 1998 which
issued on 26 June 1998 (78 WAIG 2559); the following cor-
rection is made—

Schedule A should read as follows—

(1) Immediately following the title and associated informa-
tion—

Independent Schools No A 15 of 1998 18. Superannuation
Administrative and
Technical Officers Award
1993

Insert appropriately according to the columns and format of
the schedule—

Independent Schools No A 9 of 1990 24. Superannuation
(Boarding House)
Supervisory Staff Award

(2) Immediately following the title and associated informa-
tion—

Independent Wool No C575 of 1987 4. Fund
Dumpers Pty Ltd
Superannuation Order

Insert appropriately according to the columns and format of
the schedule—

Industrial Spraypainting No A 33 of 1987Schedule B, Clause 4
and Sandblasting Award

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Associated Corrosion Control Pty Ltd.

No. AG 375 of 1997.

COMMISSIONER P E SCOTT.

30 September 1998.

Correcting Order.

WHEREAS on the 7th day of April 1998 an Order in this mat-
ter was deposited in the office of the Registrar; and

WHEREAS the said Order had an error in Clause 14. Su-
perannuation; and

WHEREAS Clause 14. Superannuation should have read—

14. SUPERANNUATION

(1) The Company will contribute the percentage as re-
quired by Federal Law into the existing Company
superannuation schemes or C+BUS. Alternative
schemes will be reviewed and, should one prove to
be more beneficial, it may be adopted.

(2) Compliance, Nomination and Transition

Notwithstanding anything contained elsewhere
herein which requires that contribution be made to a
superannuation fund or scheme in respect of an em-
ployee, on and from 30 June 1998—

(a) Any such fund or scheme shall no longer be a
complying superannuation fund or scheme for
the purposes of this clause unless—

(i) the fund or scheme is a complying fund
or scheme within the meaning of the
Superannuation Guarantee (Adminis-
tration) Act 1992 of the Com-
monwealth; and

(ii) under the governing rules of the fund
or scheme, contributions may be made
by or in respect of the employee per-
mitted to nominate a fund or scheme;

(b) The employee shall be entitled to nominate the
complying superannuation fund or scheme to
which contributions are to be made by or in
respect of the employee;

(c) The employer shall notify the employee of the
entitlement to nominate a complying super-
annuation fund or scheme as soon as
practicable;

(d) A nomination or notification of the type re-
ferred to in paragraphs (b) and (c) of this
subclause shall, subject to the requirements of
regulations made pursuant to the Industrial
Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer
or the employee to whom such is directed;

(e) The employee and employer shall be bound
by the nomination of the employee unless the
employee and employer agree to change the
complying superannuation fund or scheme to
which contributions are to be made;

(f) The employer shall not unreasonably refuse
to agree to a change of complying superan-
nuation fund or scheme requested by a
employee;

Provided that on and from 30 June 1998, and
until an employee thereafter nominates a com-
plying superannuation fund or scheme—

(g) if one or more complying superannuation
funds or schemes to which contributions may
be made be specified herein, the employer is
required to make contributions to that fund or
scheme, or one of those funds or schemes
nominated by the employer;

or

(h) if no complying superannuation fund or
scheme to which contributions may be made
be specified herein, the employer is required
to make contributions to a complying fund or
scheme nominated by the employer.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Div, WA Branch

and

Burswood Hotel Pty Limited and Burswood Resort
Management Limited.

No. 1396 and 1399 of 1998.

Burswood Island Resort (Maintenance Employees’) Award.
No. A 22 of 1986

and

Burswood Hotel (Maintenance Employees’) Award, 1990.
No. A 6 of 1989(R).

CHIEF COMMISSIONER W.S. COLEMAN.

23 October 1998.

Correcting Order.
WHEREAS an error occurred in the drafting of the above
Correcting Order dated 21 September 1998, the
following correction is made—

1. Delete the reference to the respondents to the appli-
cation and replace with the following—

Burswood Hotel Pty Limited and Burswood
Resort Management Limited

2. Delete the instruction in the correction order and
replace with the following—

That in relation to the Burswood Island
Resort (Maintenance Employees’) Award No.
A 22 of 1986, Clause 13.—Wage Rates:
Delete paragraph (b) of Subclause (1) of this
clause and insert in lieu thereof the following
and that in relation to Burswood Hotel (Main-
tenance Employees’) Award, 1990, Clause
14.—Wage Rates: Delete paragraph (b) of
Subclause (1) of this clause and insert in lieu
thereof the following—

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Com Al Windows Pty Ltd.

No. AG 348 of 1997.

Com Al Industrial Agreement.

COMMISSIONER P E SCOTT.

30 September 1998.

Correcting Order.
WHEREAS on the 2nd day of June 1998 an Order in this mat-
ter was deposited in the office of the Registrar; and

WHEREAS the said Order had an error in Clause 12. Indus-
try Standards, Subclause (ii) Superannuation; and

WHEREAS Clause 12. Industry Standards, Subclause (ii)
Superannuation should have read—

(ii) Superannuation
(a) The Company will contribute $60.00 per week

into the Construction + Building Unions Su-
perannuation Scheme for each employee
subject to this Agreement.

(b) The Company will contribute the appropriate
Superannuation Guarantee Charge employer
contributions (currently 6% of ordinary time
earnings) into an accredited superannuation
fund for each apprentice employed.

(c) Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere
herein which requires that contribution be
made to a superannuation fund or scheme in
respect of an employee, on and from 30 June
1998—

(i) Any such fund or scheme shall no
longer be a complying superannuation
fund or scheme for the purposes of this
clause unless—

(A) the fund or scheme is a comply-
ing fund or scheme within the
meaning of the Superannuation
Guarantee (Administration) Act
1992 of the Commonwealth;
and

(B) under the governing rules of the
fund or scheme, contributions
may be made by or in respect
of the employee permitted to
nominate a fund or scheme;

(ii) The employee shall be entitled to nomi-
nate the complying superannuation
fund or scheme to which contributions
are to be made by or in respect of the
employee;

(iii) The employer shall notify the employee
of the entitlement to nominate a com-
plying superannuation fund or scheme
as soon as practicable;

(iv) A nomination or notification of the type
referred to in paragraphs (b) and (c) of
this subclause shall, subject to the re-
quirements of regulations made
pursuant to the Industrial Relations
Legislation Amendment and Repeal
Act 1995, be given in writing to the
employer or the employee to whom
such is directed;

(v) The employee and employer shall be
bound by the nomination of the em-
ployee unless the employee and
employer agree to change the comply-
ing superannuation fund or scheme to
which contributions are to be made;

(vi) The employer shall not unreasonably
refuse to agree to a change of comply-
ing superannuation fund or scheme
requested by a employee;

Provided that on and from 30 June 1998, and
until an employee thereafter nominates a com-
plying superannuation fund or scheme—
(vii) if one or more complying superannua-

tion funds or schemes to which
contributions may be made be speci-
fied herein, the employer is required to
make contributions to that fund or
scheme, or one of those funds or
schemes nominated by the employer;
or

(viii) if no complying superannuation fund
or scheme to which contributions may
be made be specified herein, the em-
ployer is required to make contributions
to a complying fund or scheme nomi-
nated by the employer.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Geraldton Building Co Pty Ltd.

No. AG 13 of 1998.

Geraldton Building Co Pty Ltd Construction Site
Agreement.

COMMISSIONER P E SCOTT.

30 September 1998.

Correcting Order.
WHEREAS on the 30th day of April 1998 an Order in this
matter was deposited in the office of the Registrar; and

WHEREAS the said Order had an error in Clause 11. Indus-
try Standards Subclause (1) Superannuation; and

WHEREAS Clause 11. Industry Standards, Subclause 1.
Superannuation should have read—

1. Superannuation
(a) It is a term of this Agreement that the Com-

pany will continue to meet its current level of
payment into the Construction and Building
Unions Superannuation Scheme of at least
$50.00 per week per employee.

(b) Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere
herein which requires that contribution be
made to a superannuation fund or scheme in
respect of an employee, on and from 30 June
1998—

(i) Any such fund or scheme shall no
longer be a complying superannuation
fund or scheme for the purposes of this
clause unless—

(A) the fund or scheme is a comply-
ing fund or scheme within the
meaning of the Superannuation
Guarantee (Administration) Act
1992 of the Commonwealth;
and

(B) under the governing rules of the
fund or scheme, contributions
may be made by or in respect
of the employee permitted to
nominate a fund or scheme;

(ii) The employee shall be entitled to nomi-
nate the complying superannuation
fund or scheme to which contributions
are to be made by or in respect of the
employee;

(iii) The employer shall notify the employee
of the entitlement to nominate a com-
plying superannuation fund or scheme
as soon as practicable;

(iv) A nomination or notification of the type
referred to in paragraphs (b) and (c) of
this subclause shall, subject to the re-
quirements of regulations made
pursuant to the Industrial Relations
Legislation Amendment and Repeal
Act 1995, be given in writing to the
employer or the employee to whom
such is directed;

(v) The employee and employer shall be
bound by the nomination of the em-
ployee unless the employee and
employer agree to change the comply-
ing superannuation fund or scheme to
which contributions are to be made;

(vi) The employer shall not unreasonably
refuse to agree to a change of comply-
ing superannuation fund or scheme
requested by a employee;

Provided that on and from 30 June 1998, and
until an employee thereafter nominates a com-
plying superannuation fund or scheme—

(vii) if one or more complying superannua-
tion funds or schemes to which
contributions may be made be speci-
fied herein, the employer is required to
make contributions to that fund or
scheme, or one of those funds or
schemes nominated by the employer;

or

(viii) if no complying superannuation fund
or scheme to which contributions may
be made be specified herein, the em-
ployer is required to make contributions
to a complying fund or scheme nomi-
nated by the employer.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Minister for Health.
No. 1039 of 1998.

Health Workers—Community and Child Health Services
Award, 1980.

No. 21 of 1979.

CHIEF COMMISSIONER W.S. COLEMAN.
3 November 1998.

Correcting Order.

WHEREAS an error occurred in the drafting of the above Order
dated 14 October 1998, the following correction is made—

1. Delete instructions No. 2(B) and (C) and replace with the
following—

B. Renumber existing subclause (2) and (3) as (3) and
(4) respectively.

C. Delete subclause (4) of this clause and insert the fol-
lowing in lieu thereof—

(4) The weekly rate of wage payable to employ-
ees covered by this award shall include the base
rate plus the arbitrated safety net adjustment
expressed hereunder.

Arbitrated
Base Rate Safety Net Total Rate
Per Week Adjustments Per Week

$   $ $
Classification
Level 1 Currently Practising Conditional Aboriginal Health
Worker—
1st year of employment  398.30 48.00 446.30
2nd year of employment  409.80 48.00 457.80
3rd year of employment  423.40 48.00 471.40
Level 2 Qualified Aboriginal Health Worker—
1st year of employment  437.06 48.00 485.06
2nd year of employment  447.42 48.00 495.42
3rd year of employment  457.77 48.00 505.77
4th year of employment  468.04 48.00 516.04
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Arbitrated
Base Rate Safety Net Total Rate
Per Week Adjustments Per Week

$   $ $
Classification
Level 3 Senior Aboriginal Health Worker—
1st year of employment  483.50 48.00 531.50
2nd year of employment  512.90 48.00 560.90
3rd year of employment  542.70 46.00 588.70
4th year of employment  565.50 46.00 611.50
Level 4 Manager of Aboriginal Health Work—
1st year of employment  603.84 46.00 649.84
2nd year of employment  632.59 46.00 678.59
3rd year of employment  661.35 46.00 707.35
4th year of employment  699.69 44.00 743.69
Level 5 State Co-ordinator Aboriginal Health Work—
1st year of employment  709.27 44.00 753.27
2nd year of employment  738.03 44.00 782.03
3rd year of employment  766.78 44.00 810.78
4th year of employment  805.12 44.00 849.12
Level 1 Ethnic Health Worker—
1st year of employment  398.30 48.00 446.30
2nd year of employment  409.80 48.00 457.80
3rd year of employment  423.40 48.00 471.40
4th year of employment  436.11 48.00 484.11
Level 2 Ethnic Health Worker—
1st year of employment
and thereafter  455.27 48.00 503.27

The classification prescribed in the relevant minimum rates
award on which the rate prescribed for the key classifications*
in this award is based, is the wage group C10 in the Metal
Trades (General) Award No. 13 of 1965.

* Level 2 Aboriginal Health Worker and
Level 2 Ethnic Health Worker

Incremental progression for all Aboriginal and Ethnic Health
Workers is subject to satisfactory performance.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Aboriginal Affairs Department of WA and Others.

No. P 25 of 1998.

Public Service Award 1992.

No. PSA A 4 of 1989.

5 October 1998.
Amending Order.

WHEREAS errors occurred in the Order issued in this matter,
the Commission, in order to correct these errors and pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT in Clause 2 of the Order dated 7 August 1998 for
the figures “703” substitute the figures “730”; and Clause
6 for the figures “$12.68” substitute the figures $12.86”.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner/Public

Service Arbitrator.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Section 27(1)(o)
Victor Sydney Smith

and
G & F Beltline Services Pty Ltd.

No. 778 of 1998.
IN CHAMBERS.

15 September 1998.
Order.

WHEREAS the applicant has filed three applications in the
Commission pursuant to regulations 79, 80 and 81 of the
Industrial Relations Commission Regulations 1985 in relation
to this matter;

AND WHEREAS the parties have reached an agreement in
relation to some of the issues raised in these applications;

AND WHEREAS the Commission is of the view that an
order should issue in relation to those matters not agreed
between the parties to assist in the expeditious and just hearing
and determination of this matter;

AND HAVING HEARD Mr C. Mills (of counsel) on behalf
of the applicant and Ms E. Mackey on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the respondent produce for inspection the docu-
ments specified in paragraphs 2, 3 and 7 of the applicant’s
application for production of documents filed in the Com-
mission on 4 August 1998 to the extent that they are
relevant to the procedures followed by the respondent to
ensure the quality of pulleys produced.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Section 27(1)(o)

Peter Brian Williams
and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch.

No. 893 of 1998.
IN CHAMBERS.

9 September 1998.
Order.

WHEREAS an application was lodged in the Commission
pursuant to regulation 81 of the Industrial Relations
Commission Regulations 1985;

AND WHEREAS the Commission is of the view that an
order should issue to assist in the expeditious and just hearing
and determination of this matter;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the respondent provide forthwith further and
better particulars of paragraph 2(a) and paragraph 2(c) of
its Notice of Answer and Counter-Proposal in accordance
with paragraph 1 and paragraph 3 respectively of the ap-
plicant’s application for further and better particulars filed
in the Commission on 21 August 1998.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Patrick Green

and

Achron Pty Ltd (Administrators Appointed) ACN: 009 014
895 trading as Triad Contractors.

No. 1307 of 1998.

26 October 1998.
Order.

THERE being no appearance on behalf of the Applicant and
no appearance on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the proceedings be stayed unless and until one
or other of the conditions precedent specified in section
440D of the Corporations Law is satisfied.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

JOINDER/CONCURRENCE OF
PARTIES—

Application for—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Canine Security and Alsation Watch Patrol and Others.

No. 790 of 1998.

19 October 1998.
Order.

WHEREAS an application was lodged in the Commission
pursuant to section 38 of the Industrial Relations Act, 1979;

AND HAVING HEARD Ms. D. MacTiernan on behalf of
the applicant and Mr L. Joyce on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

NOTICES—
Union matters—

INDUSTRIAL RELATIONS ACT 1979.

PUBLICATION OF APPLICATION PURSUANT TO
SECTION 72A

Application Number 1996 of 1998 has been lodged pursu-
ant to Section 72A of the Industrial Relations Act 1979 by The
Australian Workers’ Union West Australian Branch, Industrial
Union of Workers and is published hereunder.

The Application has been listed before the Full Bench at
10.30am on the 8th day of February 1999.

Any person who wishes to be heard shall file a notice of
application to be heard in accordance with Form 1, setting out
the grounds upon which the person claims sufficient interest

to be heard in relation to the application and serve it on the
applicant at least 7 days before the above date of hearing in
accordance with Regulation 101A of the Industrial Relations
Commission Regulations 1985.

(Sgd.) J. A. SPURLING,
[L.S.] Registrar.

9 November 1998

Form 1

Industrial Relations Act 1979.

IN THE WESTERN AUSTRALIAN INDUSTRIAL
RELATIONS COMMISSION.

Appl No. 1996 of 1998.

NOTICE OF APPLICATION
To West Australian Industrial Relations Commission, in ac-

cordance with Regulation 101A
...............................................................................................
(name and address of respondent/s—attach schedule if space insufficient)

TAKE NOTICE THAT The Australian Workers” Union West
Australian Branch, Industrial Union of Workers, Welling-
ton Fair, Cnr Lord and Wellington Streets Perth W.A 6849,
Tel No 9 22 11686

(name and address of applicant/s—attach schedule if necessary)

has this day applied to the Commission
 For the order contained in Schedule A of this Applica-

tion pursuant to Section 72A of the Industrial Relations Act
1979

The grounds on which the application is made are set out in
the Schedule B of this application.

The Stamp of the Western Australian Industrial Relations
Commission.

6 November 1998.
(Sgd) J. A. SPURLING
Registrar.
(Affix Stamp of Commission)
West Austrlian Branch—Industrial Union of Workers

A.W.U.
T. P. Daly
Applicant’s signature
The appropriate fee is to be paid upon lodgement of this

application.
This notice must be completed by the applicant, signed and,

where necessary, sealed by him, and a written statement of
claim or other adequate description of the subject matter of
the application must be attached.

For endorsements see back hereof

Schedule A—Order
The order applied for is that—

(1) The Australian Workers’ Union, Western Austral-
ian Branch, Industrial Union of Workers ( “ The
AWU”) has the exclusive right to represent the in-
dustrial interests of all employees employed by BHP
Iron Ore Pty Ltd (“BHP”) at the sites in Western
Australia in the following classifications set out in
the Iron Ore Production an Processing Award and
the BHP Iron Ore Pty Ltd Enterprise Bargaining
Agreement III—

AWU Level 1
AWU Level 2
AWU Level 3
AWU Level 4

(2) The Construction Mining and Energy, Timberyards,
Sawmills and Woodworkers Union of Australia –
Western Australian Branch ( “the CMETSWU”) and
the Transport Workers Union of Australia, WA
Branch (“TWU”) do not have the right to represent
the industrial interests of any of the employees em-
ployed by BHP Iron Ore Limited (“BHP”) at sites in
Western Australia in the classifications set out in
clause (1) of this order.
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Schedule B—GROUNDS
The grounds for the Application are as follows—

1. The order seeks exclusive coverage of certain em-
ployees at BHP sites in Western Australia. This
reflects the traditional coverage by the AWU of em-
ployees on the sites concerned.

2. Neither the CMETSWU nor the TWU has tradition-
ally covered employees the subject of the order on
the sites concerned.

3. The AWU is an “industry union” and is constitution-
ally able to cover all the employees the subject of
this order.

4. The CMETSWU and the TWU do not have consti-
tutional coverage of the employees the subject of the
order.

5. The traditional coverage arrangements are the result
of a long and deliberate process of determination by
the Commission of union representation in the iron
ore industry generally and BHP sites in particular
over a period of almost 25 years.

6. The traditional demarcation of Union representation
on these sites is reflected in the applicable award
and industrial agreements.

7. The AWU’s traditional representation rights are rec-
ognised by the employer as is evidenced by the
employers consent to the applicable award and en-
terprise agreements and administrative arrangements
which assist representation to occur.

8. The AWU has competently represented the employ-
ees concerned for may years and continues to do so.

9. Recently, the CMETSWU and the TWU has recruited
or attempted to recruit members of the AWU em-
ployed by BHP in the classification sought to be
covered by this order. This has caused disruption and
discontent among the employees on the sites con-
cerned and led to the disruption of BHP’s operations.
Such disruption will continue to occur if the orders
sought are not made.

10. The order requested would not increase the number
of unions in the workplace.

11. The order is in accordance with the objects of the
Industrial Relations Act 1979 (WA) ( “The Act”) for
reasons including the following—

(a) It will promote goodwill in the workplace by
ensuring the status quo remains undisturbed.

(b) It will provide a means of preventing and set-
tling industrial disputation which has occurred
and is threatened due to attempts to change
the current representational arrangements

(c) It is in accordance with the traditional repre-
sentational arrangements which are reflected
in the applicable award and industrial agree-
ments.

(d) It will discourage the overlapping of union
coverage by confirming the traditional repre-
sentational arrangements which are reflected
in the applicable award and enterprise bargain-
ing agreement and are in accordance with the
constitutional coverage rights of the unions
involved.

WORKPLACE AGREEMENT
ACT—

Matters dealt with—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wayne Rodney Forrest

and

Shane Scholes on behalf of Metro Brick Malaga.

No. WAG 6 of 1998.

COMMISSIONER J.F. GREGOR.

29 October 1998.

Reasons for Decision.
(extempore)

THE COMMISSIONER: On 14 July 1998, Wayne Robert
Forrest (the applicant) referred for arbitration a question or a
dispute that had arisen between the parties to Workplace Agree-
ment, No. 97/10511 (the Agreement), which was executed on
21 October 1997, and thereafter, as far as I can tell, registered
by the Workplace Agreements Commission.

The question to which an answer is required, or the dispute
which requires determination, is a claim that there has been
a non-payment of two weeks’ pay in lieu of termination of
employment as agreed by both parties at the time of resigna-
tion.

The applicant referred to the provisions of Clause 4.—Dis-
putes Resolution of the agreement, but essentially the dispute
resolves around an interpretation of Clause 4.—Notice Re-
quired on Termination of Employer of the Conditions of
Employment. The Conditions of Employment form part of the
Agreement by the operation of Clause 3.—Terms and Condi-
tions of Employment of the Agreement.

The individuals in these proceedings are parties to an indi-
vidual workplace Agreement. The Agreement is between Metro
Brick, a division of Bristile Limited, and the applicant in these
proceedings. The Agreement commenced on 21 October 1997,
and subject to Clause 2.2, it was to expire on 30 September
1999. In accordance with its terms, the Agreement was to con-
tinue until it was replaced by a new agreement.

Clause 3 of the Agreement sets out the terms and condi-
tions of employment. It provides, that the terms and conditions
of employment which operate during the life of the agree-
ment are to be no less favourable than those set out in the
Minimum Conditions of Employment Act 1993 (MCE Act)
and incorporates the provisions of a document headed “Con-
ditions of Employment” dated July 1997 as accepted by the
employee.

Those conditions are before the Commission (Exhibit D2)
and I will discuss them later. First, I need to give my attention
to the dispute resolution procedure because that is the vehicle
by which the applicant seeks to bring the matter for determi-
nation.

There is what can be described as a standard dispute proce-
dure where disagreements are to be raised with supervisors,
and ultimately the general manager of the respondent. Where
that procedure does not resolve the question or dispute, either
party may refer the question or dispute to arbitration by the
arbitrator appointed in accordance with the Agreement. That
arbitrator, in accordance with the terms of the agreement, is to
be someone agreed by the parties, and where agreement can-
not be reached, a person is to be nominated by the Chief
Commissioner of the Western Australian Industrial Relations
Commission. The parties, by the Agreement, undertake to ac-
cept the decision resulting from arbitration as final and binding,
subject to section 64(3) of the MCE Act.

It appears as though the parties could not find an arbitrator
that they could agree upon. The matter was then filed in this
Commission, and in accordance with the powers vested in him
by the Agreement, the Chief Commissioner allocated the mat-
ter to my Chambers on 17 July 1998.
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At the hearing I have before me, the Conditions of Employ-
ment (Exhibit D2), relevantly for these proceedings, Clause 4.
-Notice Required on Termination of Employment provides—

“(1) Your employment may be terminated by either party
giving notice in accordance with the following ta-
ble—
Length of service Notice Period
Less than 1 year At least 1 week
1 year but less than 3 years At least than 2 weeks
3 years but less than 5 years At least than 3 weeks
5 years or more At least than 4 weeks

NB If you are aged 45 years or more and have 2 or more
years continuous service at the time of termination
of your employment, the Company will give you 1
week’s notice in addition to the notice provided for
in this table.
Both parties may agree in writing to you giving a
lesser period of notice, in which case the lesser pe-
riod will be substituted for the period specified in
the table.

(2) If you do not give the required period of notice, the
wages and allowances payable for the period of no-
tice may be forfeited at the discretion of the Company.

(3) The Company may pay wages and allowances
equivalent to the required notice period in lieu of
notice of termination being given by the Company.
In calculating any payment in lieu of notice, the com-
pany will pay you your ordinary wages for the period
of notice had your employment not been terminated,
excluding any allowances, overtime or penalties.

(4) You may be dismissed without notice for serious
misconduct, in which case wages will be paid up to
the time of dismissal only, excluding any allowances
and leave loading.”

The essence of the applicant’s story is this: He worked in
the employ of the respondent, in its Malaga factory, from 10
May 1997 to 19 May 1998. The day before he left, which was
the 19 May 1998, he received a memorandum from a supervi-
sor saying that his overtime hours would stop and he would
only be required to work his normal full time hours.

This caused him some concern, because, according to his
evidence, he could not earn enough money to meet his obliga-
tions and he did not want to continue the relationship, if that
was the case. He apparently talked over the new arrangements
with another worker, a friend of his, and they both decided
that they would resign.

The applicant went by himself to see Mr Trehan, and dis-
cussed the proposal with him. He eventually had discussions
with Mr Scholes as well. He says that Mr Scholes said “…
you can go straight away, and we will pay you out leave in lieu
of notice”. He says he would not have left if that had not hap-
pened; he had it fully in his mind that he would be paid notice.
Later he discovered that he was not to be paid. This led him to
file the application. Before I could hear evidence in rebuttal,
Mr Moss, who appeared for Metro Brick, put it to the appli-
cant in his cross-examination that there was no express term
in the Agreement which would give rise to a right for him to
be paid in lieu of a notice. The applicant agreed.

At my request, Mr Moss made some submissions about the
matter. I will not recite those submissions, because I will deal
with them as part of my disposal of the claim later in the Rea-
sons. The applicant admitted that what he was seeking was
not in “black and white”, but he said he had advice from some
source which said he might be entitled to pay for notice.

The Commission took some time to explain to the applicant
the difference between seeking enforcement of the Agreement
in its terms and the powers that an arbitrator has in dealing
with such a claim and seeking the enforcement of a collateral
agreement, which the applicant says exists between himself
and the respondent through an arrangement made with Mr
Scholes.

The applicant was given the opportunity to make submis-
sions about those matters, and he did so. These generally went
to the advice that he had been given. At the completion of
those submissions, I decided to issue a decision upon Mr Moss’
motion that the matter ought to be dismissed for want of juris-
diction.

The jurisdiction to deal with the application arises under
section 7F of the Industrial Relations Act 1979. Through that
section, a party to a workplace agreement may submit a ques-
tion of interpretation to the Commission. Section 7F, in
subsection (1), relevantly provides—

“(1) The parties to a workplace Agreement may by Agree-
ment in writing refer to the Commission for
determination any question or dispute that has arisen
between the parties about the meaning or effect of
the Agreement, including any provisions implied in
the Agreement by the Minimum Conditions of Em-
ployment Act 1993.”

Have the parties made an Agreement in writing that the matter
be determined by the Commission? Yes, they have, in subclause
4(2) of the Agreement, and by subclause 4(3) the Commission
constituted by myself has been appointed as arbitrator.

It should be pointed out that the Commission is not sitting
as the Commission; it is sitting as an arbitrator under the Agree-
ment. The functions and powers conferred upon the
Commission in doing so are set out in subclause (5) of clause
7F, which provide—

“(5) Where a question or dispute is referred to the Com-
mission under subsection (1) the Commission —

(a) shall determine the meaning or effect of the
Agreement;

(b) does not have any function other than to make
that determination, and shall not exercise any
of its powers under this Act in respect of in-
dustrial matters;

(c) shall in making the determination follow the
practice and procedure that is provided for by
regulations made under section 7H.”

The matter is referred to the Commission. Subsection 7F(5)
provides what the Commission can do. In interpreting section
7H, the rules are clear: a statute has to be interpreted in ac-
cordance with the normal and natural meaning of its words;
each section has to be interpreted within the context of the
meaning of the whole of the Act; if there is ambiguity the
Commission may look to extrinsic aids to assist in the inter-
pretation of the Act.

There is no need for extrinsic aids here, the meaning of the
Act is clear. There is a restriction upon the Commission to
only determine the meaning or the effect of the Agreement.
There is a specific exclusion of the powers that the Commis-
sion may have vested in it by virtue of section 26 of the Act,
which requires that the Commission act in accordance with
equity, good conscience and the substantial merits of the case.

The procedure also excludes any of the dispute solving
mechanisms which are available to the Commission, either
under section 32 or section 44, if the application had been
mounted as an application under the Act, either under section
29 or under section 44, if the matter had been bought by a
union.

My finding is that the Commission has a specific duty in
interpretation of agreements such as this, and that is solely to
determine the meaning or effect of the Agreement. The appli-
cant here has conceded to Mr Moss that the Agreement does
not contain any enabling provision which would allow him to
claim for money in lieu of notice.

In view of the fact that he is here not represented, I do not
accept his admission which ought to bring the application to a
close. I should apply the rules of interpretation to the section,
and draw my own conclusion as to whether the section does
provide the relief that he seeks.

The clause is interesting. It has to be interpreted upon the
same rules that I would interpret a statute, and I apply those
rules. The first part of the clause provides an ascending scale
of notice period depending and linked to the years of service,
and gives a bonus two weeks if the employee is older than 45
years.

“The parties may agree in writing to a lesser notice, in
which case a lesser period can be substituted for the pe-
riod in the table.”

The clause has not specified any liquidated damage if notice
is not given or paid. It is clear that there is no substitution
allowable for money for notice given and not served. One needs
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to look to the rest of the clause, and there are some answers to
those questions. Subclause (2) provides that—

“If the required notice is not given, then wages and al-
lowances payable for the notice period may be forfeited
at the discretion of the company”.

That gives the company (respondent) the ability to not pay
an employee for the notice period.

The third subclause provides that—

“The company may pay wages and allowances equiva-
lent to the required period in lieu of notice of termination
given by the company.”

There are two things to say about this provision. On the nor-
mal and natural meaning of the words, the subclause is relating
to termination given by the company; and then, even if the
company does give termination, whether it pays wages and
allowances is discretionary.

It is within the respondent’s remit, if it terminates the em-
ployees services, to “pay wages and allowances equivalent to
the required period of notice”, whatever is in the schedule, for
that period; but it is not compulsory, it is not mandatory. So,
what situation do we have here? This is not a dismissal by the
company, so the question of it making a discretionary deci-
sion or not does not arise. This is a determination of the contract,
or a bringing to an end of the contract by the employee, and
the required notice has not been given. If it is not given, “wages
and allowances payable for that period may be forfeited at the
discretion of the company”. That means that if a person does
not give two weeks’ notice, they may owe the employer two
weeks’ pay.

There is nothing in the clause which allows or demands sub-
stitution for wages in lieu of notice. In most awards, where
notice is required to be given, there are words to the effect that
if notice is not given by either party, then an amount of money
will be forfeited as the case may be, so that it goes both ways.

This Agreement is not written as most industrial documents
are. It provides a circumstance where the respondent has the
options, if I might say; but the employee has none of the usual
options that appear in most awards and agreements, so that if
the employee does not give the notice required in subclause
(1), the respondent can deduct or forfeit.

There is no room in the clause, as far as I can see, for an
agreement to be made between the parties which would give a
payment to the employee, other than by way of a collateral
agreement which, if it were made, would not be enforceable
under the jurisdiction I am currently exercising. I wish to make
it clear that I make no finding as to whether such a collateral
agreement was made or not, because I have not heard all the
evidence on that. There may have been, and there may not
have been, but it is not a matter that I am allowed to inquire
into under the terms of the powers that I am allowed to exer-
cise in the disposal of this application.

As a result of what I have just said, I am required to dismiss
the application for want of jurisdiction, and I do. That will
complete this matter.

Appearances: The applicant appeared on his own behalf.
Mr D. Moss appeared on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wayne Rodney Forrest
and

Shane Scholes on behalf of Metro Brick Malaga.

No. WAG 6 of 1998.

COMMISSIONER J.F. GREGOR.

29 October 1998.
Order.

HAVING heard the Applicant on his own behalf and Mr D.
Moss on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under s.7F of the Industrial Re-
lations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.


