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KENNEDY J—
On 29 April 1998, the Australian Industrial Relations Com-

mission handed down its judgment in the Safety Net
Review-Wage Case, in which it determined a safety net ad-
justment and an increase in the adult minimum wage. The
adjustment was intended only to be available for the benefit of
employees who were dependent on the award system for in-
creases in wages and, accordingly, it was not intended generally
to be available when award rates had been increased other
than for safety net adjustments available since 1 November
1991. The implementation of the determination was made sub-
ject to a number of conditions, including the condition that
“[t]he commencement of award variations to give effect to
this decision will be no earlier than the date on which the award
is varied, with phasing-in of increases permissible where cir-
cumstances justify it”. Principle 8 of the Commission’s
Statement of Principles provided that, in accordance with the
decision, minimum rates and paid rates awards may, on
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application, be varied to include an arbitrated safety net ad-
justment in the decision, subject to the following—

“(a) The operative date will be no earlier than the date of
the variation to the award.

(b) ....”
Pursuant to s51 of the Industrial Relations Act 1979 (WA),

the Western Australian Commission in Court Session, of its
own motion, considered the National Wage Decision and, on
12 June 1998, it ordered that the following clause be inserted
into each award and each industrial agreement of the Com-
mission (save for those excluded by s51(2a)), with effect on
and from 12 June 1998—

“1A. Statement of Principles—June 1998
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 12th day of June
1998 including the $14, $12 and $10 per week arbitrated
safety net adjustments, the increase in the adult minimum
wage to $373.40 per week and previous arbitrated safety
net adjustments, shall not be made except in compliance
with the Statement of Principles—June 1998 set down
by the Commission ....”

The Statement of Principles were derived directly from the
Australian Commission’s Statement of Principles. Paragraph
(a) of Principle 8 is in identical terms to that in the Australian
Commission’s Statement of Principles.

Within a short time after the decision, the respondent ap-
plied to vary approximately 80 awards in order to provide for
the safety net adjustment. All the applications were listed for
hearing by the Commission constituted by the Chief Commis-
sioner on either 17 or 20 July 1998. Prior to the relevant dates
of hearing, the respondent produced to the Commission sched-
ules of proposed variations to each award, but the variations
sought were not then agreed or otherwise ordered to be made.
Notwithstanding that the specific amendments necessary to
be effected to amend the awards had not been made, the Chief
Commissioner determined to “vary” those awards with effect
from the first pay period on or after the respective dates of the
hearings which the Chief Commissioner had conducted on 17
and 20 July 1998, and the parties were informed of his deci-
sion at the conclusion of each of the hearings. The parties were
at this time requested to confer expeditiously on schedules of
variations for the purpose of finalising the necessary orders. It
appears that the representative of a number of the private sec-
tor employers advised the Chief Commissioner that they had
no objection to the applications in principle, but that if any
significant delay occurred in the variation of the awards, they
reserved their position as to retrospectivity.

Orders reflecting the Commission’s decision were made in
more than 40 awards shortly thereafter. Late in August or early
September 1998, the respondent was advised by the Chamber
of Commerce and Industry of Western Australia Inc (“the
CCI”), which was named as an appellant in each of the ap-
peals and which was, in a number of instances, the single
appellant, that under the Statement of Principles the operative
date for any safety net wage increase could only be the date on
which the order for the variation of each award issued by the
Commission was deposited in the Registry. It was claimed
that any operative date earlier than the date on which the order
for variation of each award issued by the Commission was
deposited in the Registry would be a breach of para (a) of
Principle 8 of the Arbitrated Safety Net Adjustments under
the Statement of Principles issued in June 1998, and that it
would therefore be unlawful. The specific amendments re-
quired to vary the individual awards to give effect to the
National Wage Decision, it was argued, had not yet been agreed,
let alone ordered to be made.

On 9 October 1998, the parties appeared once more before
the Chief Commissioner, who referred the matters to the Com-
mission in Court Session, without himself having made any
determination. The matters were listed for hearing on 18 No-
vember 1998.

On 13 November 1998, the CCI wrote to the Registrar of
the Industrial Relations Commission in the following terms—

“Please be advised that the Chamber of Commerce and
Industry of Western Australia will seek leave to appear in
the above Matters which are listed for hearing on
Wednesday 18 November 1998 before a Commission-in-
Court Session.

CCI’s intervention will relate to the application of the
Commission’s Wage Fixation Principles and in particular
Principle 8—Arbitrated Safety Net Adjustments and their
operative dates.”

The Trades and Labour Council of Western Australia (“the
Council”) had previously sought leave to intervene.

At the hearing of the Commission on 18 November 1998,
Ms S M Jackson appeared on behalf of the respondent and
sought leave to appear on behalf of the Council. Mr J N Uphill
appeared for the respondent employers and Mr G E Bull sought
leave to intervene on behalf of the CCI. The Chief Commis-
sioner thanked Mr Bull for his application. Ms A Hall then
announced her appearance on behalf of the Minister for La-
bour Relations. The Chief Commissioner asked Ms Jackson
whether she had any objection to the interventions which were
being sought. Ms Jackson said she did not object to the inter-
ventions as such, although she did express concern as to some
of the issues intended to be raised.

The Chief Commissioner then addressed himself to Mr J
Uphill on behalf of the respondent employers. Mr Uphill indi-
cated that he had no objection to the interventions sought by
the various parties. The Chief Commissioner thanked Ms
Jackson and Mr Uphill for their responses and said—

“We are pleased to accept interest shown by the Section
50 parties, to use the colloquialism for identification, and
note that their interest focuses on those matters of public
interest relating to the wage fixing principles.”

The Chief Commissioner gave no indication that the Com-
mission was intending by what he then said to reject the
applications for intervention.

Section 50 of the Act is concerned with the power of the
Commission to make general orders. By subs(10), such orders
may only be made after the Commission has afforded, amongst
others, the CCI, the Council and the Minister, an opportunity
to be heard. Before the Commission at this time were a number
of applications to amend specific awards. An appearance pur-
suant to s50(10) is not an appearance “by invitation”. It is a
matter of entitlement.

After making the statement set out above, the Chief Com-
missioner continued—

“To facilitate the expedition of the matter, subject to Mr
Uphill being in a position to answer a preliminary ques-
tion, it might be of good advantage to the parties to the
awards to hear from the interveners so that they know
where they’re coming from in respect of any issues that
they may not have been able to anticipate.”

Nothing more appears to have been said on the question of
the intervention of the Council and the CCI, but in its reasons
published on 3 December 1998, the Commission said—

“The Commission in Court Session heard Ms Jackson
for the applicant Union and Mr Uphill for the remaining
respondent employers on 18 November 1998. It also heard
from the Chamber of Commerce and Industry of Western
Australia (“the CCI”), the Trades and Labour Council of
Western Australia (“the Council”) and the Minister for
Labour Relations (“Minister”). Their submissions went
only to the application of the Statement of Principles and
were made as a result of invitation by the Commission.
The CCI, TLC and Minister therefore were heard amicus
curiae. A similar invitation was extended to the Austral-
ian Mines and Metals Association but it chose not to take
it up.”

At no time during the hearing on 18 November 1998 did the
Commission indicate that the submissions being made by the
CCI and the Minister were being made as a result of an invita-
tion by the Commission. Nor was there any indication that
their applications for intervention had been rejected. Moreo-
ver, there is no reference anywhere in the Commission’s reasons
to the appearance of anyone as amicus curiae, an expression
which was never used in the course of the hearing.

In the circumstances, in my view, the exchange between Mr
Bull, seeking leave to intervene, and the Chief Commissioner
must be taken to have resulted in CCI being granted leave to
intervene. It follows from this that, in those matters before us
in which the CCI is the only appellant, the appeals have prop-
erly been instituted pursuant to s90(2)(b) of the Act. There is
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no suggestion that the Commission lacked the power to grant
the CCI leave to intervene.

In its reasons delivered on 3 December 1998, the Commis-
sion in Court Session held that the effect of para (a) of Principle
8 of the Arbitrated Safety Net Adjustments under the State-
ment of Principles was that the Commission, pursuant to its
duty under the current wage fixing system, would not make
any operative date for any arbitrated safety net adjustments to
apply to awards earlier than the date of the decision to vary
those awards. That, it said, was the “variation” referred to.
Thereafter, orders were made varying the awards in question
in accordance with schedules to the orders, with effect from
the beginning of the first pay period commencing on or after
either 17 July or 20 July 1998, depending upon the day on
which the applications to vary the individual awards came
before the Chief Commissioner. The present appeals are
brought against what was claimed to be the retrospectivity of
those orders.

It is, in my opinion, quite apparent that what was contem-
plated in the Principles was a variation of each award, with
the date of commencement of each award variation to give
effect to the National Wage Decision not being earlier than
“the date upon which the award is varied”.

The argument put forward for the appellants is that all that
occurred on 17 and 20 July 1998 was the making of decisions
that the individual awards would be varied, but that they were
not in fact varied until such time as the details had been agreed
and orders made. The short point in this appeal is whether, in
terms of the Statement of Principles, the particular awards were
“varied” on 17 and 20 July 1998.

Section 40 of the Act provides that the Commission may, by
order at any time, vary an award. By subs(4) of that section,
s39 applies, with such modifications as are necessary, to and
in relation to an order made under s40. Section 39 deals with
the making of awards. By s39(1), an award comes into opera-
tion on the day on which it is “delivered”, or on such later date
as the Commission determines and declares when delivering
the award. There is, however, a power conferred by s39(3) to
give retrospective effect to an award and, it follows, by reason
of subs(4) of s40, a power to give retrospective effect to an
amendment to an award. That power, however, may only be
exercised if and to the extent that the parties to the variation of
the award agree, which they have not, or if, in the opinion of
the Commission, there are special circumstances which make
it fair and right to do so. But to do so in this case would be
inconsistent with the Principles. It is also to be observed that
the Commission has not purported to give retrospective effect
to the amendments to the awards. Its conclusion, erroneous in
my view, was that the awards were varied when the intention
to vary them was said to have been expressed on 17 and 20
July 1998. That cannot be so.

Section 34(1) of the Act provides—
“The decision of the Commission shall be in the form of
an award, order, or declaration and shall in every case be
signed and delivered by the Commissioner constituting
the Commission that heard the matter to which the deci-
sion relates or, in the case of a decision of the Commission
in Court Session, shall be signed and delivered by the
Senior Commissioner among the Commissioners consti-
tuting the Commission in Court Session.”

Subject to s39(3) (applied by s40(4)), the date on which
a variation of an award comes into operation is the date on
which the order varying the award is delivered (ss39(1)
and 40(1) and (4)). The delivery referred to is the delivery
of an order signed by the Commissioner or Senior Com-
missioner (s34(1)). It is apparent that there was no such
delivery of a signed order in July 1998. On this basis, the
appeal had to be allowed.

The Commission in Court Session, in its reasons, observed
that, in the event that it was wrong concerning the application
of para (a) of Principle 8 of the Statement of Principles, it
would have to consider the applications on a “special case”
basis. It did not do so at that time, and it is not appropriate for
us to comment on whether retrospective orders could be justi-
fied on a special case basis, as the matter was not fully
considered by the Commission and there has been no argu-
ment before this Court on the matter. It was in those
circumstances that we allowed the appeal and made the

following orders which apply to each order the subject of the
appeal—

1. Subject to paragraph 2, the order varying the award
be varied by substituting the date of the order for the
date specified in the order.

2. That the question of any retrospective effect to the
variation of the award be remitted to the Commis-
sion in Court Session for further hearing and
determination according to law.

SCOTT J—
I have had the opportunity of reading the draft reasons pro-

posed to be published by Kennedy J. I agree with those reasons
which are the basis upon which I joined in the making of the
orders on 2 March 1999.

PARKER J—
These appeals from orders of the Commission in Court Ses-

sion dated 17 December 1998 were consolidated and argued
as one appeal before this Court. Counsel representing the Hon
Minister for Labour Relations was given leave to intervene at
the hearing.

It is relevant to record aspects of the circumstances which
lead to the decisions and orders of the Commission in Court
Session from which these appeals were brought.

On 29 April 1998 the Australian Industrial Relations Com-
mission handed down its decision following the “Safety Net
Review-Wage” decision (a National Wage Case Decision) by
which inter alia it determined a safety net adjustment and an
increase in the adult minimum wage. The safety net adjust-
ment was intended only to be available for the benefit of
employees who were dependent on the award system for in-
creases in wages and, accordingly, it was not to be generally
available when award rates had been increased other than for
safety net adjustments available since 1 November 1991. The
implementation of the determination was made subject to a
number of conditions, including “[t]he commencement of
award variation to give effect to this decision will be no ear-
lier than the date on which the award is varied, with phasing-in
of increases permissible when circumstance justify it”.

Pursuant to s51 of the Industrial Relations Act 1979 (WA)
the Commission in Court Session, of its own motion, consid-
ered the decision of the Australian Industrial Relations
Commission. Inter alia the Commission in Court Session on
12 June 1998 in its reasons for decision (78 WAIG 2579 at
2583) concluded that there were “no good reasons why effect
should not be given to the National Wage Decision under sec-
tion 51 of the Act”, but decided against effecting this by a
general wage movement from a common date and, instead,
determined that the safety net adjustments should “be avail-
able on application but no earlier than the date of (sic) which
the award is varied”. In this respect the Commission in Court
Session was clearly seeking to act consistently with the condi-
tion set out earlier in these reasons which the Australian
Industrial Relations Commission attached to its National Wage
Decision. In its decision the Commission in Court Session set
out a new Statement of Principles which were to operate until
superseded, varied or cancelled.

As a consequence, within a short time after 12 June 1998 the
respondent applied to vary approximately 80 awards in order to
incorporate the safety net adjustments. Some other matters ap-
pear to have been included in some of the applications. All these
applications were listed for hearing by the Commission, consti-
tuted by the Chief Commissioner, variously on 17 and 20 July
1998. The respondent produced to the Commission schedules of
the variations it proposed to each award prior to the relevant
dates of hearing, but they were not agreed or otherwise deter-
mined at the hearings. The Chief Commissioner, however,
determined to vary the awards to give effect to the safety net
adjustments with effect from the first pay period on or after the
respective dates of hearing, and the parties were informed of his
decision at the conclusion of each of the July hearings. They
were requested to confer expeditiously on schedules of varia-
tions for the purpose of finalising the necessary orders to vary
each of the awards. Matters which required particular attention
during those conferences included, at least with respect to some
of the awards, the methodology for the calculation of allow-
ances and a proposed variation to the fares and travelling rates in
a number of awards in the field of child care.
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Shortly thereafter orders reflecting the Commission’s deci-
sion were issued with respect to more than 40 awards to which
the respondent is a party. Late in August or early September
1998 the respondent was advised by the second appellant in
the present appeals, the Chamber of Commerce and Industry
of Western Australia Inc (“the Chamber”), that, under the new
Statement of Principles set out in the reasons for decision of
the Commission in Court Session on 12 June 1988 (78 WAIG
at 2584-2587) the operative date for any safety net wage in-
crease could not be earlier than the date on which the order for
variation of each award issued by the Commission was depos-
ited in the registry. This date, in the contention of the Chamber,
was the date on which each award was varied.

In its submissions to this Court the Chamber contended that
an operative date earlier than the date on which an award was
varied would be in breach of s8 of the Statement of Principles
which permitted variations to be made to awards to reflect
arbitrated safety net adjustments, but on the basis that—

“(a) The operative date will be no earlier than the date of
the variation to the award.

(b) …”
On 9 October 1998 the parties appeared before the Chief

Commissioner who referred the unresolved applications to the
Commission in Court Session without himself having first
made a determination. Following a hearing on 18 November
1998, the Commission in Court Session delivered its reasons
on 3 December 1998 in which it held that the effect of s8(a) of
the Statement of Principles was that the Commission, pursu-
ant to its duty under the current wage fixing system, would
not make an operative date for any arbitrated safety net ad-
justment to apply to awards earlier than the date of the
“decision” to vary those awards. That, it concluded, was the
“variation” referred to in s8(a). The Commission then reasoned
that the oral pronouncements made by the Chief Commissioner
sitting as the Commission at the hearings respectively on 17
and 20 July 1998 were “decisions” of the Commission. In the
reasoning of the Commission in Court Session, the written
orders that followed amounted to the physical embodiment of
those oral decisions as required by ss34, 35 and 36 of the Act,
but the oral decisions themselves were effective to constitute
“variations” to the relevant awards.

Thereafter, orders were made on various dates in December
1998 varying the awards in question in accordance with sched-
ules to the orders. These variations incorporated into the awards
the arbitrated safety net adjustments “with effect from the be-
ginning of the first pay period commencing on or after” 17
July 1998, or in some cases 20 July 1998 ie reflecting the
Commission’s understanding that the oral decisions of the Chief
Commissioner in July 1998 had so varied the awards. The
present appeals are brought against what is claimed to be the
retrospectivity of these orders.

It is apparent that what was contemplated in the reasons for
decision of the Commission in Court Session of 12 June 1998
and s8(a) of the Statement of Principles was a variation of
each award, on application, with the commencement of each
award variation to give effect to arbitrated safety net adjust-
ments not being earlier than “the date of the variation to the
award: (s8(a)) or, as is said in the reasons (at 2583) “the date
on which the award is varied”.

In essence, the argument advanced for the appellants is that
what occurred on 17 and 20 July 1998 before the Chief Com-
missioner involved relevantly no more than decisions that the
individual awards should be varied, but that they were not in
fact varied until the actual terms of each variation were agreed
or settled and incorporated into formal orders varying the
awards. Thus, the short but important point is when each of
the various awards was varied ie what was the date of the
variation to each of the awards..

Both the general subject matter and the notion of varying an
award indicate that s8(a) of the Statement of Principles had in
contemplation s40(1) of the Act. Section 40(1) provides that
“the Commission may by order at any time vary an award”. It
is the effect of this provision that there must be an “order” of
the Commission for there to be an effective variation of an
award. By s40(4), s39 applies with any necessary modifica-
tion to and in relation to an order made under s40. Section 39
deals with the date of operation of an award. By s39(1) it is
provided that an award comes into operation on the day on

which it is “delivered or on such later date as the Commission
determines and declares when delivering the award”.

Section 34(1) of the Act reveals what is intended in s39(1)
by the delivery of an award. By s34(1) the decision of the
Commission shall be in the form of an award, order, or
declaration and “shall in every case be signed and deliv-
ered by the Commissioner constituting the Commission
… or, in the case of a decision of the Commission in Court
Session, shall be signed and delivered by the Senior Com-
missioner …”.

Thus, it appears to be the effect of s39(1), modified to suit the
case of a variation of an award as required by s40(4), that an
order to vary an award comes into operation on the day on which
the order is delivered, unless some later date is then determined
and declared by the Commission. The delivery of the order in
this context involves and requires at least the signing and deliv-
ery by the Commissioner of the order. In the case of the
Commission in Court Session, the signing and delivery is to be
undertaken by the senior of the Commissioners who constitute
the Commission in Court Session on the relevant occasion.

In the present case the delivery of the orders to vary the
relevant awards occurred on various days in December 1998.
It was only then that the proposed orders were before the Com-
mission in Court Session in written form and only then were
they signed and delivered by the Chief Commissioner, who
was the senior Commissioner among those then constituting
the Commission in Court Session. Thus, while in December
1998 the Commission in Court Session was merely giving ef-
fect to a decision by the Chief Commissioner in July that the
various awards should be varied, it was not until December
1998 that orders were made, by signing and delivering, which
were effective to actually vary the awards. The scheme of the
Act, with the express requirement in s39(1) for delivery as
understood in s34(1), precludes a mere oral decision that an
award should be amended from being effective as an order to
vary an award within the meaning of s40(1).

There is a further difficulty with the view that there was an
amendment to each of the relevant awards at the hearings on
17 and 20 July 1998. While there were before the Chief Com-
missioner at those hearings schedules of proposed amendments,
in some respects those schedules were subject to further con-
sideration. Some issues about the precise form of the proposed
amendments were still to be resolved. The parties were to con-
fer after the hearings for this purpose. Thus, it could not be
said that any precise form of amendment of any of the awards
was decided upon by the Chief Commissioner at the hearings
on 17 and 20 July. Rather, in each case, the precise form was
left to be resolved between the parties and brought before the
Chief Commissioner. In the ordinary course this would occur
by minutes which, with or without any variation determined
by the Chief Commissioner after the minutes were spoken to,
would be signed and delivered as the decision of the Commis-
sion. Until then, no actual form of words of amendment had
been settled and therefore there could not have been a varia-
tion to relevant awards the subject of an order within the
meaning of s40(1).

By force of s40(4) the power, in s39(3), of the Commission
to give retrospective effect to the whole or part of an award
also applies to an order of the Commission varying an award.
By virtue of s39(3) the Commission may only give retrospec-
tive effect where the parties to the award agree or where, in
the opinion of the Commission, there are special circumstances
which make if fair and right so to do. While that power may
have been available to the Commission in the present case, it
is clear from the transcript and record and its reasons for deci-
sion that the Commission did not purport to exercise this power.
The Commission in Court Session did not even consider the
question whether or not there were special circumstances which
made retrospectivity in some form fair and right. No doubt,
the Commission did not venture down this road, because or at
least in part because of s8(a) of the Statement of Principles by
which the Commission had determined that any variation of
this type should have an operative date no earlier than the date
of the variation to the award.

Because the Commission in Court Session in its decision on
3 December 1998 did not even consider whether retrospective
operation could or should be given to the variations to the
awards sought by the respondent, on the mistaken
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understanding that variations had been ordered orally on 17
and 20 July 1998, that issue does not presently arise for con-
sideration on this appeal. It would be inappropriate for this
Court to venture into a consideration of the legal or factual
merits of that possibility, especially having regard to s8(a) of
the Statement of Principles, as it has not yet arisen and it may
not arise in this case. In particular, in the present circumstances
it is not necessary or desirable to revisit at this stage of these
proceedings the questions of the nature of a General Order of
the Commission pursuant to s51 of the Act and whether the
decision of the Commission in Court Session of 12 June 1998
and especially the Statement of Principles which it contained
constituted a General Order and if so to what extent and in
what circumstances it bound the Commission. In this regard
the appellant relied in particular on the decision in Re West-
ern Australian Industrial Relations Commission; ex parte
Confederation of Western Australian Industry (Inc) (1992)
6 WAR 555, cf Rowland J at 562.

There is, however, a passage at the end of the reasons of the
Commission in Court Session which foreshadowed that should
it have to consider whether these applications might be con-
sidered as special cases under s10 of the Statement of
Principles, “it is difficult to see any other outcome but that”
these applications should be treated as special cases, thereby
enabling retrospectivity without infringing the Statement of
Principles when read as a whole. Section 10 of the Statement
of Principles provides—

“An application to make or vary a minimum or paid rates
award for wages and/or conditions above or below the
award safety net will be referred to the Chief Commis-
sioner for consideration as a special case….”

However, as the present applications were to give effect to
the Safety Net Review—Wage decision of the Australian In-
dustrial Relations Commissioner of 29 April 1998, there may
prove to be some need to further consider whether s10 of the
Statement of Principles may properly be read so as to apply to
these applications. Nevertheless, both because we have not
had the benefit of the full reasoning of the Commission on this
matter, and as it did not form the basis for its decision, it would
be premature to form or express any view on this aspect. It
may or may not prove material at some later time. Of course,
even if s10 of the Statement of Principles is properly applica-
ble to these applications, and were retrospectivity justified for
the purposes of s10, it would remain necessary for the Com-
mission also to be satisfied, pursuant to s39(3), that
retrospectivity should be ordered.

For these reasons the Commission in Court Session has erred
in law in proceeding on the basis that it could order, as it did,
that the variations to the awards which it made, should take ef-
fect from the beginning of the first pay period commencing on
or after 17 or 20 July 1998 (as the case required). That involved
giving retrospective effect to the variations to the relevant awards
which, for the reasons given, were ordered in December 1998.
This could not be done without due consideration of s39(3), read
with s40(4) of the Act, an issue which the Commission did not
consider in its reasons. Further, in the circumstances of these
particular cases there was also an absence of consideration in
the reasons of s8(a) of the Statement of Principles and no deci-
sion was reached by the Commission in Court Session whether
these applications might properly be treated under s10 of those
Principles as a special case.

One further issue should be mentioned. Some of the appeals
before us have been instituted by the Chamber alone. There is
no other appellant in those appeals that are affected by this
issue. The Chamber is not a party to the relevant awards. Its
right of appeal to this Court, if it exists at all, arises by virtue
of s90(2)(b) of the Act which expressly authorises the institu-
tion of appeals by those who intervened in the proceedings
before the Commission. Thus, in respect of the appeals that
are affected by this issue, the competence of the appeals turns
on whether the Chamber intervened in the proceedings below.
It is objected for the respondent that the Chamber was heard
below only as amicus curiae and not as an intervener. In sup-
port of this the respondent relies on a passage in the reasons of
the Commission in Court Session of 3 December 1998 which
is in the following terms—

“Their [the Chamber and others] submissions went only
to the application of the Statement of Principles and were

made as a result of invitation by the Commission. The
CCI [the Chamber], TLC and Minister therefore were
heard amicus curiae.”

For the appellants, supported by the Hon Minister for La-
bour Relations who appeared before this Court by leave as
intervener, it is submitted in effect that the Commission’s views
in this respect were per incuriam. The transcript of the pro-
ceedings before the Commission in Court Session on 18
November 1998 records that there was an appearance on be-
half of the Chamber which sought “leave to intervene” to
address submissions in respect of the wage fixing principles.
There was also an application for leave to appear expressly
described as an “intervention” on behalf of the Trades and
Labour Council to put submissions in respect of the State Wage
Fixing Principles. Similarly, there was an appearance on be-
half of the Minister for Labour Relations which was to be
restricted to the application of the State Wage Fixing Princi-
ples. No objection being raised to what the Chief Commissioner
then described as “interventions”, and after some discussion
on another issue, the Chief Commissioner said—

“We are pleased to accept interest shown by the ‘section
50 parties’ to use the colloquialism for identification, and
note that their interest focuses on those matters of public
interest relating to the Wage Fixing Principles.”

The interest thus accepted by the Commission was, in the case of
the Chamber, like the Trades and Labour Council, expressly that of
intervention. There is no mention anywhere in the transcript of an
appearance as amicus curiae. No objection was raised by the parties
to appearance by the Chamber, the Trades and Labour Council and
the Hon Minister for Labour Relations as interveners. It is the case
that the three parties are three of the four parties specifically men-
tioned in s50 of the Act. This is a provision dealing with General
Orders and in part it is provided that the Commission may not make
a General Order until it has afforded those parties an opportunity to
be heard. As the Chief Commissioner expressly indicated, the refer-
ence by him to s50 parties was intended merely as a convenient
colloquialism. Even so, that colloquial reference contains no neces-
sary indication that leave was granted to appear merely as amicus
curiae. The relevant passages of the transcript quoted above cannot
fairly be read as indicating that leave to appear was granted only in
the capacity of amicus curiae and not in the capacity expressly sought,
namely that of intervener. That view is further confirmed by a pas-
sage, which immediately followed that quoted above, in which the
Chief Commissioner went on to propose that it would be advanta-
geous to the parties to the awards “to hear from the interveners …”,
which in the context was clearly a reference to the Chamber, the
Trades and Labour Council and the Hon Minister.

The circumstances of this case do not provide a basis on
which it readily appears that the Chamber, or for that matter
the Trades and Labour Council or the Hon Minister for La-
bour Relations, should necessarily have been viewed as
persons with no interest in the case such that they might not
have been expected to advocate a point of view, albeit with
respect to the Wage Fixing Principles, in support of one party
or another. An absence of such an interest is, of course, a
usual basis upon which appearance as amicus curiae is al-
lowed. Neither the Chamber, nor the Council, nor the Minister,
were directly parties to the relevant awards, but there is a
measure of artificiality with the notion that the Chamber did
not represent interests aligned with the employers under the
relevant awards, and the Council interests aligned with those
of the union parties to the awards. While the Hon Minister
was in a position different from each of the others, it is not
unusual for intervention to be allowed by a Minister in pro-
ceedings in which issues of Government or public policy arise
or where the due administration of legislation is a live issue.
This usually occurs on the basis that the relevant Minister,
on behalf of the Government, has a special “governmental”
interest in such matters. While in the present cases each of
the Chamber, the Council and the Minister sought to confine
their submissions to the Wage Fixing Principles, that limita-
tion would not deny the natural interest of the Chamber to
advocate a point of view relevant to those Principles which
might be expected to be supportive of the interests of the
employers who were parties before the Commission. Thus it
could not be said that it was necessarily the case that the only
form of appearance appropriate for the Chamber in these cases
was that of amicus curiae.
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The transcript of what occurred appears clearly to con-
firm that the Commission in Court Session granted leave
to the Chamber to intervene. No further attention was paid
to this issue during the hearing and the notion of an ap-
pearance as amicus curiae appears for the first time in the
passage quoted above from the reasons for decision. It
appears that in expressing these views the Commission in
Court Session lost sight of the basis on which it granted
leave to the Chamber to appear. For these reasons it must
be accepted that the Chamber intervened in the proceed-
ings before the Commission in Court Session and therefore,
by virtue of s90(2)(b), those of the present appeals which
it alone instituted are competent.

It is unnecessary for the purposes of this decision to give
consideration to a number of other issues raised in the course
of argument before this Court.

It was for these reasons that the Court decided, when the
arguments were presented to the Court on 2 March 1999, to
order in each appeal that—

(1) subject to para 2, the order varying the award be var-
ied by substituting the date of the order for the date
specified in the order, and

(2) the question of whether any retrospective effect
should be given to the variation of the award be re-
mitted to the Commission in Court Session for further
hearing and determination according to law.

The Court indicated it would publish its reasons for this de-
cision at a later date. These are my reasons for joining in that
decision.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT

Industrial Relations Act 1979.
Appeal Nos. IAC 10—48 of 1998

IN THE MATTER OF an appeal against the decision of The
Commission in Court Session of the Western Australian In-
dustrial Relations Commission in Matters Numbered 1023,
1026, 1028, 1034 – 1036, 1042, 1046, 1051, 1052, 1055, 1057,
1060, 1063, 1065 – 1070, 1074, 1079, 1082, 1083, 1085 –
1089, 1091 – 1097, 1100—1102 of 1998.

B E T W E E N
Western Australian Mint and Others

Appellants

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
Respondent

BEFORE—
JUSTICE KENNEDY

JUSTICE SCOTT
JUSTICE PARKER.

2 March 1999.
Order.

HAVING heard Mr S E Edwards (of Counsel) for the
Appellants, and Mr R D Farrell (of Counsel) for the
Respondent, THE COURT HEREBY ORDERS
THAT—

1. Subject to paragraph 2, the Order varying the award
be varied by substituting the date of the Order for
the date specified in the Order.

2. That the question of any retrospective effect to the
variation of the award be remitted to the Commis-
sion in Court Session for further hearing and
determination according to the law.

JOHN SPURLING, Clerk of the Court.

FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colin Fraser
(Appellant)

and

Sport Specific Australia Pty Ltd
(Respondent).

No. 1581 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER S J KENNER.

8 March 1999.

Reasons for Decision.
THE PRESIDENT: This appeal was dismissed by consent.
Counsel for the respondent made application for an order for
costs against the appellant.

The basis for the application was that the appellant proceeded
with the appeal and did not give notice of any intention to
discontinue the appeal until the day of the hearing, 2 March
1999, albeit that the letter giving notice of intention to discon-
tinue was dated 26 February 1999.

Counsel for the respondent submitted that preparation for
the hearing occurred and that the respondent had incurred costs,
which would not have been incurred had the notice of inten-
tion to discontinue been given earlier.

In part, in reply, counsel for the appellant submitted that
there was no evidence of some work being done because there
was no outline of submissions lodged, filed or served.

In Re an application by CMETSWU 78 WAIG 1585 (FB)
and the cases cited therein, the principles applying to the grant-
ing of orders for costs in this Commission were considered.

S.27(1)(c) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”) confers a power on the
Commission, howsoever constituted, to—

“order any party to the matter to pay any other party
such costs and expenses including costs of witnesses
as are specified in the order, but so that no costs shall
be allowed for the services of any legal practitioner,
or agent;”

It was not submitted and it was not, in any event, clear to me
in the order sought that there were costs other than costs of a
legal practitioner. Indeed, as I understood Mr Paiker’s sub-
missions, emphasis was laid on the costs of preparation, which
would substantially, at least, be the costs of a legal practitioner.
I was not satisfied that the order sought was, therefore, one
within power.

It is unusual to grant orders for costs in this jurisdiction, as
the authorities say.

Further, whilst the matter was the subject of very late notice
of an intention to discontinue, there was not the aggravating
factor of knowledge some time before that the case should not
have been proceeded with.

S.26 of the Act governs the exercise of the discretion (see
Brailey v Mendex Pty Ltd trading as Mair and Co Maylands
73 WAIG 26 at 27 (FB) and Carroll Realty v Chambers 76
WAIG 1656 at 1657(FB)).

The events did not constitute an extreme case meriting
the award of costs (see Re an application by CMETSWU
78 WAIG 1585 (FB)). Had it been clear to me that the
appellant knew, or ought to have known, earlier than the
date of its advice to the respondent that the matter was not
one with which it ought to proceed, then I might have taken
a different view (see WABLPPU v Clark and Another trad-
ing as Mike Clark Contracting 76 WAIG 4 (IAC)).
However, it was not clear.
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Further, nothing was said to persuade me that the policy
expressed in Re an application by CMETSWU (op cit) should
be departed from.

For those reasons, I dismissed the application for costs.
CHIEF COMMISSIONER W S COLEMAN: I have read

the reasons for decision of His Honour the President. I agree
with those reasons and have nothing to add.

COMMISSIONER S J KENNER: I have read the reasons
for decision of His Honour the President. I agree with those
reasons and have nothing to add.

THE PRESIDENT: For those reasons, the application is dis-
missed.

Order accordingly
APPEARANCES: Mr P Williams (of Counsel), by leave,

on behalf of the appellant
Mr H Paiker (of Counsel), by leave, on behalf of the re-

spondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colin Fraser
(Appellant)

and

Sport Specific Australia Pty Ltd
(Respondent).

No. 1581 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER S J KENNER.

2 March 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 2nd day of March 1999, and having heard Mr P Williams
(of Counsel), by leave, on behalf of the appellant and Mr H
Paiker (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and the Full Bench having determined that its reasons for de-
cision will issue at a future date, it is this day, the 2nd day of
March 1999, ordered and directed as follows—

(1) THAT, with the consent of both parties, appeal No
1581 of 1998 filed on the 24th day of August 1998
against the decision of the Commission in matter No
700 of 1998 made on the 10th day of August 1998 be
and is hereby dismissed.

(2) THAT, with the consent of both parties, the ap-
plication herein by the appellant to extend time
to file appeal books out of time be and is hereby
dismissed.

(3) THAT the application for costs by the respondent
herein be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory R Hutchinson
(Appellant)

and

Cable Sands (WA) Pty Ltd
(Respondent).

No. 1970 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

3 March 1999.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: These are the joint Reasons for Decision
of Chief Commissioner W S Coleman and myself.

This is an appeal by the abovenamed appellant employee,
brought under s.49 of the Industrial Relations Act 1979 (as
amended) (hereinafter called “the Act”), against the decision
of the Commission, constituted at first instance by a single
Commissioner whereby, on 12 October 1998, the Commis-
sioner dismissed an application by the appellant, brought
pursuant to s.29 of the Act, by which he claimed he had been
harshly, oppressively or unfairly dismissed and sought rein-
statement. The appellant did not seek compensation.

GROUNDS OF APPEAL
The appeal is brought on the following grounds—

“1. That the learned Commissioner erred in law in dis-
missing the application upon the Applicant’s claim
that the application was reinstatement. The applica-
tion primarily sought a determination that his services
were harshly oppressively, unfairly dismissed.

2. That without cause the Commissioner erred in law
in that without sufficient evidence the probationery
(sic) was not completed to the satisfaction of the
Respondent. There was no evidence causing a ter-
mination of unsatisfactory service, nor any evidence
that the Applicant was given an opportunity to re-
spond to any such claim.

3. That on the evidence the Commissioner could find
only that an ongoing employment was contracted.

4. That the learned Commissioner erred in law without
evidence or admission by dismissing the applicant
as being against the public interest.

5. That the learned Commissioner was in error in dis-
missing the application in the public interest by
determining the sole reason for the claim was for
potential litigation.

6. That in the absence of any provisions in the Act, no
jurisdiction prohibits the Commission from determin-
ing the matter in relation to the Applicant during his
probation period.

7. For any other ground which an appeal may arise.”

BACKGROUND
It was common ground between the parties at first instance

that the respondent employed the appellant as a Mine Site
Operator on 1 December 1997, pursuant to the Workplace
Agreements Act 1993. There were arguments at first instance
concerning the effect of such agreements, particularly in mat-
ters of jurisdiction, which are not relevant to this appeal.

The appellant’s employment was also subject to a letter dated
19 November 1997 (exhibit 2) headed “CONTRACT OF
EMPLOYMENT” which was said to have been provided to
the applicant on 1 December 1997 and signed by him on that
day indicating his acceptance of the offer and conditions con-
tained in the letter.
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The letter contained a provision headed “Probationary Pe-
riod”, which says—

“You are subject to a three (3) month probationary pe-
riod. During this time the period of notice is one (1) week
from either party.”

There is also a provision which says “Termination of Em-
ployment”, which says—

“You may terminate your employment by giving one
month’s notice of your intention of leave Cable Sands’
employment. Alternatively, Cable Sands will give you one
month’s notice if we plan to terminate your employment.
The company reserves the right to pay you one (1) month’s
salary in lieu of notice. If you terminate your employ-
ment without adequate notice, an equivalent in monies of
one month’s salary will be deducted from your final pay.
The contract is automatically terminated if you are dis-
missed without notice for serious misconduct.”

It was common ground that the appellant’s employment was
subject to those two conditions.

On Friday, 27 February 1998, being the last working day of
the three month probationary period, the respondent, through its
officer in charge of operations, Mr Steven Horner, approached
the appellant and advised him that the company had concluded
that he did not fit the company’s requirements and that he was to
finish that day. The appellant was paid one week’s pay in lieu of
notice and he did finish that day, 27 February 1998.

The Commissioner, at first instance, referred to Westheafer
v Marriage Guidance Council of WA 65 WAIG 2311 and Ex
parte Wurth and Others; re Tully and Others (1954) AR 369 as
well as SSTU v Hedland College Council 67 WAIG 1118 (IAC)
and Dehaan v Little Angels Day Care Centre 78 WAIG 740 at
742 per Gregor C and Benjamin v Gold Corporation 78 WAIG
1392 at 1393 per Cawley C.

The Commissioner held in Hutchinson v Cable Sands (WA)
Pty Ltd 78 WAIG 4427 at 4429 that the appellant’s employ-
ment terminated while the applicant was still on probation
during the last twenty minutes of his probationary period and
not one week later when he had entered into the non-proba-
tionary period of his employment. The Commissioner held,
applying Byrne and Frew v Australian Airlines Ltd 185 CLR
410 per Brennan CJ, Dawson and Toohey JJ, that, at the dis-
missal of an employee by an employer in breach of the terms
of the contract of employment, nonetheless brings an end to
the relationship of employer and employee.

The Commissioner also held that probation, whether as a
condition of permanent appointment or as a separate appoint-
ment in its own right, brings with it a number of factors—

1. That the employer, throughout the period of proba-
tion, retains the right to see whether he wants the
employee or not in his employment.

2. That the employer is entitled to consider the employee
as if the employee was still at first interview.

3. The employer is under no obligation to even objec-
tively consider whether or not to continue with or
re-engage the employee at the end of the probation-
ary period.

4. Probationary employment is but a step in the selec-
tion process and should be distinguished from
permanent employment. Later in these reasons, the
nature of probation is considered by us.

It is noted that in Airline Hostesses Association v Qantas
Airways Ltd (1974) AILR 785, Stanton C stated—

“In my view, probation is—
1. An extension of the selection process.
2. A period of training.
3. A time for criticism, assessment and adjustment to

standards of performance and conduct.”

In Carter and Another v Community Aid Abroad Trading
Pty Ltd (1991) AILR 264, the Queensland Industrial Rela-
tions Commission held that, although a probationary employee
should be able to seek reinstatement if effect is to be given to
the word “probation”, then an employer should be able to ter-
minate the employment of a probationary employee more easily
than that of an employee whose employment is not subject to
probation.

We would add that “more easily” would seem to us to be a
description of the process which follows from the terms of the
contract, which provide for probation. However, probation is
not a licence for harsh, oppressive, arbitrary capricious or un-
fair treatment of a probationer.

The Commissioner held, too, in this case, that the appoint-
ment of the appellant was a permanent appointment, subject
to the satisfactory completion of a probationary period, as evi-
denced by the letter of 19 November 1997 (exhibit 2), and
accordingly, for the employment to come to an end, action in a
case, namely a dismissal, was necessary. (See the discussion
of probationary employment in Re The Public Service Appeal
Board; Ex parte Tees (unreported) (Supreme Court of WA)
delivered 25 June 1981 (No 1633 of 1981).)

In this case, the appellant’s probationary period was not com-
pleted to the satisfaction of the respondent and, according to the
agreement entered into by the parties on commencement, there
was no employment beyond the probationary period. The Com-
mission quite rightly took the view that it could hear and
determine the matter and conclude that the appellant was un-
fairly dismissed and that there was no prohibition on such claims
by employees who were engaged on probationary arrangements.

The question, in this case, the Commissioner commented,
was whether it was in the public interest for the matter to pro-
ceed, in the circumstances of the case. The Commissioner
observed that the remedy sought by the appellant was rein-
statement and, for the Commission to make such an order, it
would need to override the agreement of the parties reached
on commencement that the appellant’s ongoing employment
was subject to probation, which meant that the respondent was
entitled to conclude, without objective consideration, as if it
was the first interview and it had no wish to continue to em-
ploy the appellant.

The Commissioner found that the appellant had not com-
menced his permanent employment in any unconditional
manner and that his employment was, therefore, subject to
satisfactory completion of his probation. It was, therefore, not
the view of the Commissioner that it would be appropriate to
order the reinstatement of the probation because that had been
concluded. It would not be appropriate, further, the Commis-
sioner concluded, to reinstate the appellant to permanent
employment because that was subject to the probationary pe-
riod and the employer had decided it did not want the appellant
to go beyond the probationary phase.

Further, the Commissioner found that the contract of em-
ployment provided that the permanent employment was subject
to a three month probationary period, and that, after the period
was completed, any continuation of employment was a matter
for the employer. In those circumstances, there was no loss to
the appellant as he had not completed the probationary period
and could have had no realistic expectations beyond that, given
the meaning of a probationary period and, accordingly, that
there would be no remedy of reinstatement available.  Further,
there was no remedy of compensation available.

The Commissioner then observed that the matter was
academic and dismissed the application, it not being ap-
propriate, in the Commissioner’s view, to enter into a
hearing and determination which would provide no mean-
ingful remedy.

ISSUES AND CONCLUSIONS
The decision at first instance was a discretionary decision,

as that term is defined in Norbis v Norbis 65 ALR 12.
Accordingly, the appellant must establish that the exer-

cise of the discretion miscarried according to the well
known prescription in House v The King [1936] 55 CLR
499 (HC) (see also Gromark Packaging v FMWU 73 WAIG
220 (IAC)) before the Full Bench can interfere with that
decision.

Did pay in lieu of notice extend the contract?

We should observe that it was common ground between the
parties that the provision for a probationary period referred to
in the letter headed “CONTRACT OF EMPLOYMENT” dated
19 November 1997 (see page 15 of the Appeal Book (herein-
after referred to as “AB”), was a term of the contract of
employment. We understood this to be the case notwithstand-
ing there was exhibited, at first instance, a document called a
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Workplace Agreement, executed by the parties on 1 Decem-
ber 1997, prescribing its commencement on 1 November 1997
and expiring on 30 November 2001, which makes no provi-
sion for serving a probationary period.

It was not in issue that the Commissioner had found that the
appellant had been dismissed, or that that was a correct find-
ing. What Mr Clohessy submitted was that the payment of
one week’s pay in lieu of notice meant that the contract of
service was extended beyond the period of probation of three
months into the remainder of the contract.

By the terms of the contract, as conceded, either party was
enabled to give notice terminating of one week.

First, a meaningful dismissal, if this were one, terminates
the employment relationship, notwithstanding that the con-
tract of employment may continue until the employee accepts
the repudiation constituted by the wrongful dismissal and puts
an end to the contract.

Second, even if an employee who is wrongfully dismissed
chooses to keep the contract of employment on foot, he or
she cannot claim remuneration in respect of any period after
the wrongful dismissal because the right to receive remu-
neration for services is dependant upon the services having
been rendered.

The employee is also under a duty to mitigate damage. Fur-
ther, a court will not, save in exceptional circumstances, order
specific performance of a contract of personal service.

Third, “the possible continuation of the contract of employ-
ment” after a wrongful dismissal will, therefore, ordinarily be
of no real significance as it will for all practical purposes, be
at an end (see, generally Byrne and Frew v Australian Airlines
Ltd (op cit) at pages 427-428).

Fourth, it is not at all clear, nor was it argued, that there was
any provision, express, implied or by custom and practice,
which authorised the payment in lieu of notice. Since no pay-
ment was permissible, or established to be permissible, then
one week’s notice was required to be given, and it was not.

In any event, were there such a term, express or implied, it
would seem that it should be inferred, there being no contrary
intention, on the evidence, that the employer intended the ter-
mination to take effect immediately (see, generally as to the
above observations, Siagan v Sanel Pty Ltd (1994) 54 IR 185
and the general discussion in Macken, McCarry and
Sappideen’s “The Law of Employment”, Fourth Edition, at
pages 179-182).

In any event, it was made clear, it seems to have been ac-
cepted, that the contract was to end there and then, payment in
lieu or no payment in lieu.

For all of those reasons, including the reasons expressed by
the Commissioner, the contract was not extended but termi-
nated at the time notice was given. The Commissioner did not
err in her finding.

S.27(1)(a) of the Act
There was substantial argument before the Commissioner

when the respondent sought that the Commission should dis-
miss the application under s.27(1)(a) of the Act.

S.27(1)(a) of the Act provides as follows—
“27. (1) Except as otherwise provided in this Act, the

Commission may, in relation to any matter
before it—

(a) at any stage of the proceedings dismiss
the matter or any part thereof or refrain
from further hearing or determining the
matter or part if it is satisfied—

(i) that the matter or part thereof is
trivial;

(ii) that further proceedings are not
necessary or desirable in the
public interest;

(iii) that the person who referred the
matter to the Commission does
not have a sufficient interest in
the matter; or

(iv) that for any other reason the mat-
ter or part should be dismissed
or the hearing thereof discontin-
ued, as the case may be;”

It is also necessary to consider s.23A of the Act. S.23A(1)(a)
prescribes the powers which a Commissioner might exercise
upon a claim of harsh, oppressive or unfair dismissal.

As the Commissioner observed, no compensation was sought,
although reinstatement was sought. As the Commissioner also
correctly observed, there could be no reinstatement or no prac-
tical reinstatement for the period of twenty minutes probation
remaining after the termination. That might be correct.

However, what the Commissioner should have determined
was whether the dismissal, which she correctly found had oc-
curred, was harsh, oppressive and unfair; next she had to
consider whether reinstatement was practicable and, if it were,
to reinstate in accordance with the contract of employment
and, specifically but not necessarily limited to the end of the
probation period.

If that were the case, then the decision would not be moot.
In our opinion, too, a declaration of unfairness on its own is

a competent remedy under s.23A of the Act.
We respectfully adopt what Kennedy J said in RRIA v AWU

67 WAIG 320 at 325 (IAC) (Acosta’s Case), where he said—
“Section 35(1) clearly envisages that industrial matters
may be resolved by declarations under section 32. The
fact that section 46 specifically empowers the Commis-
sion to declare the true interpretation of an award does
not, in my view, detract from the broader power which,
in my opinion, the Commission has, in an appropriate
case, to make a declaration.”

There are obiter to the contrary (see RRIA v AWU 67 WAIG
320 (IAC) per Brinsden and Olney JJ and Metropolitan (Perth)
Passenger Transport Trust v Gersdorf 61 WAIG 611 (IAC)
per Brinsden J, but the competence of the question of a decla-
ration, for example, as to unfairness on its own being valid
has not been foreclosed on.

Although the dicta which we now quote referred to the power
of reinstatement, the notion which they express is apposite to
the question of declarations—

“The fact that industrial legislation in other places may
expressly confer such a power does not necessarily decry
its availability in the absence of such express mention;
on the contrary it may serve to identify such a remedy as
forming part of the recognised armoury of available rem-
edies in the modern pursuit of harmonious industrial
relations.”

The situation with regard to declarations might be said to be
somewhat stronger because s.34 of the Act expressly provides
for a decision to be, inter alia, in the form of a declaration.

In our opinion, however, proceeding to making a mere dec-
laration in a s.23A application, without granting a remedy
would, in some cases, be not in the public interest.

In this case, however, there was an identifiable contract of
employment for a period (it would not matter if it were for an
indefinite period), and part of that period included a period of
probation. Accordingly, as the Commissioner correctly found,
the appellant was dismissed. The appellant sought reinstatement.

If a person can be dismissed, he/she can be dismissed un-
fairly, even whilst on probation (see the authorities to which
we have referred above). In the case of the appellant, if he had
been found to be unfairly dismissed, then he could be rein-
stated, if practicable, in the circumstances, for the remainder
of the contract of employment, subject to the right to termi-
nate the contract by either employer or employee.

For those reasons, the Commissioner erred in determining
that the question to be determined was academic. The Com-
missioner should have gone on to hear and determine the
application on the merits and determine whether a reinstate-
ment was, therefore, practicable and/or whether a declaration
should be made, provided that she first found that the dis-
missal was harsh, oppressive or unfair. If a reinstatement were
impracticable, then in addition to a declaration as to unfair-
ness, its remedy might otherwise be a dismissal of the appellant.
Insofar as the decision was discretionary, the decision, for those
reasons, miscarried. The decision was, in any event, in error
for those reasons too.

Whilst the grounds of appeal are very difficult to compre-
hend, Grounds 2, 3, 4, 5 and 6 sufficiently contain a complaint
capable of leading to the view which we have expressed above.
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We would uphold the appeal, suspend the decision to dismiss
and remit the application to the Commission to hear and deter-
mine according to law and in accordance with these reasons.

COMMISSIONER C B PARKS: I have had the advantage
of reading the draft joint Reasons for Decision of the Hon
President and the Chief Commissioner and I am generally in
agreement with those reasons. I agree with the nature of order
proposed.

It is however my opinion that a declaration of unfairness as
a form of remedy, unaccompanied by an order that provides
substantive relief, is not a competent remedy to the nature of
claim that was before the Commissioner at first instance.

In the matter of MTT v Gersdorf (61 WAIG 611) Brinsden J
expressed the obiter view

“It was not argued by the respondent that the power of
the Commission though stripped of the right to order re-
employment and make an order in the nature of damages
might still cover the power to make a declaration. For the
reasons enunciated by Walters and Wells JJ. In the Gen-
eral Motors Holden Case at pp.602-3 with whose reasons
Gibbs J. in A. B. C. v. Industrial Court of South Australia
52 A.L.J.R. 31 at p.34-35 gave qualified support, I agree
that the Commission does not have power to make a dec-
laration unless, at the same time, it follows up that
declaration by making substantive orders. If this were
otherwise, the exercise of the power in the Commission
to make a mere declaration might promote industrial
strife.”

The Western Australian Industrial Appeal Court, Brinsden
J, with whom Olney J agreed (cf: Kennedy J), in the matter
RRIA v AWU (67 WAIG 320) held—

“In my view, therefore, there is no force in the submis-
sion that the declaration made by the Commissioner was
beyond power. That view is not inconsistent with what I
said in Metropolitan (Perth) Passenger Transport Trust v.
Gersdorf (1981) WAIG 611 at p.616. In that case I had in
mind the making of a declaration where no action was
contemplated as a result of the making of it. Here the
making of the declaration in the terms sought by the ap-
pellant was to be the foundation for the consequent act of
dismissal.” (p.321)

The majority Reasons for Decision of the Full Bench in the
matter AMIEU v Zielke (74 WAIG 2633) expressed the view—

“Whether the Commission can, or should, in the circum-
stances make a determination in respect of the unfairness
or otherwise of the dismissal as was done in the case of
the other employee was not a matter debated before us.
However, as presently advised I do not understand the
decided cases to indicate that the Commission is without
authority to make a declaration of that kind unaccompa-
nied by an order for re-employment. Rather, the authorities
suggest, at the least, that the Commission cannot merely
grant relief in the form of a declaration, but, as pointed
out by Brinsden J in Metropolitan (Perth) Passenger Trans-
port Trust v. Gersdorf (1981) 61 WAIG 611 at 616, must
do so as an adjunct to substantive relief, (but cf: Robe
River Iron Associates v. Australian Workers Union, West-
ern Australian Branch, Industrial Union of Workers (1987)
67 WAIG 320, 325 see also: Coles/Myer Ltd t/a K-Mart
Discount Stores v. The Shop, Distributive and Allied
Employees’ Association of Western Australia (1992) 72
WAIG 1747, 1751). In this case, if Mr Kearns has any
entitlement to payment for the period of his unemploy-
ment, or part thereof, it can only be because he was unfairly
dismissed. Thus the declaration would form the basis of
the order, if any, for compensation of the kind claimed by
the Appellant on behalf of Mr Kearns.

Following upon the Judgements in MTT v Gersdorf (op cit),
and RRIA v AWU (op cit), and prior to the Reasons in AMIEU
v Zielke (op cit), in 1993, the Industrial Relations Act, 1979
(“the Act”) was amended to include s23A. This section has
since been amended however the import thereof remains the
same and is, in my view, evident in the following extracts—

“Powers of Commission on claims of unfair dismissal
23A. (1) On a claim of harsh, oppressive or unfair dis-

missal, the Commission may —
(a) order the payment to the claimant ….;

(b) order the employer to reinstate or re-
employ a claimant ….;

(ba) subject to …. order the employer ….;
and

(c) make any ancillary or incidental order
….

(1a) ….
(2) An order under subsection (1) may require ….
(3) If an employer fails to comply with an order

….
(4) The amount ordered to be paid ….
(5) ….”

The foregoing extracts make it plain in my view that the
Act, in its current terms, now expresses the law as said to
apply in the earlier mentioned Judgements, and Reasons for
Decision. Section 34 directs the Commission to deliver its
decision in the form of “an award, order or declaration”, each
a separate and different form of providing remedy. A “declara-
tion” is one form of decision providing remedy that is expressly
authorised by ss.32, 44 and 46 and hence may be given in
relation to proceedings of the particular nature that these sec-
tions cover. Section 23A deals solely with a claim in the nature
of an alleged “harsh oppressive or unfair dismissal” and pre-
scribes the related remedial powers of the Commission. That
which the Commission “may” do is limited to what is described
in form and in substance. The Commission can not go beyond
that express power and determine the dismissal matter in some
different form, hence it is limited to a remedy in the form of
an order which provides substantive relief of the type men-
tioned in s23A.

THE PRESIDENT: For those reasons, the appeal is upheld.
Order accordingly
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Order.
THIS matter having come on for hearing before the Full Bench
on the 5th day of February 1999, and having heard Mr R
Clohessy, as agent, on behalf of the appellant and Mr R Gifford,
as agent, on behalf of the respondent, and the Full Bench hav-
ing reserved its decision on the matter, and reasons for decision
being delivered on the 3rd day of March 1999 wherein it was
found that the appeal should be upheld, it is this day, the 8th
day of March 1999, ordered and directed as follows—

(1) THAT appeal No 1970 of 1998 be and is hereby up-
held.

(2) THAT the decision of the Commission in matter No
549 of 1998 made on the 12th day of October 1998
be and is hereby suspended and the application be
remitted to the Commission to hear and determine
according to law in accordance with the reasons for
decision.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal against the decision of
the Commission, constituted by a single Commissioner,
brought under s.49 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”) and made on
14 October 1998, whereby the Commissioner dismissed the
whole of the application in matter No 727 of 1998, pursuant to
s.29(1)(b)(i) and (ii) of the Act.

In accordance with s.29(2) of the Act, the referral of a claim
of harsh, oppressive or unfair dismissal by an employee can-
not be made more than twenty-eight days after the day on which
the employee’s employment terminated.

s.29(2) of the Act in fact, reads as follows—
“A referral by an employee under subsection (1)(b)(i) can-
not be made more than 28 days after the day on which the
employee’s employment terminated.”

BACKGROUND
The appellant alleged that her employer, the respondent com-

pany, had dismissed her on 27 March 1998. However, she did
not accept that she had been dismissed and went to work on
Sunday, 29 March 1998. She did not work because the re-
spondent had arranged for somebody else to cover a colleague’s
shift, that day.

The appellant consulted solicitors concerning the matter. On
24 April 1998, there was a delay in “finalising the applica-
tion”. The solicitors for the appellant, therefore, rang the
registry of this Commission at about 4.00 pm on 24 April 1998,
and sought permission to file the application by facsimile,
pursuant to Regulations 3(2) and 3(7) of the Industrial Rela-
tions Commission Regulations 1985 (as amended) (hereinafter
referred to as “the Regulations”).

The office of the Registrar gave permission to file the appli-
cation by facsimile, purportedly pursuant to Regulation 111 of
the Regulations. The “first application” was “filed” by fac-
simile on 24 April 1998, being on the 28th day after termination.
The filing fee was paid on the 28 April 1998, which was the
next business day in the Commission, when another and slightly
different “application”, purporting to be the original of the
document lodged by facsimile on 24 April 1998, the “second
application”, was lodged. A Saturday, Sunday and a public
holiday had intervened between 24 and 28 April 1998.

The Commissioner went to the Commission’s file in the matter,
which contained documents in chronological order as follows—

1. A facsimile transmission sheet attached to a Form 1
and Schedule, being an application dated 24 April
1998 and asking that the application be accepted as
having been filed on 24 April 1998. This communi-
cation is from the solicitors, J A Long & Co.

2. A note to a clerk in the Commission on the applica-
tion, “please process as at 24/4/98 and hold for
original & filing fee”, initialled “AW” by the Clerk
to the Commission, Mr Arthur Wilson. It was not in
dispute that that was the case.

3. The “first application” does not bear the stamp of
the Western Australian Industrial Relations Commis-
sion, nor does it contain an application number.

4. The last page of the first application contains the sig-
nature of the applicant’s solicitor and bears the date
“24 March 1998”.

5. The file also contains a Form 1 Notice of Applica-
tion, No 727 of 1998 which the Commissioner, in
her reasons for decision, referred to as “the second
application”, bearing the stamp of the Commission
and dated 28 April 1998. It also bore a hand-written
note which said “5153 $5.00 3.40pm” and an initial.

6. There are some differences in what appears on the
two applications and these differences are mentioned
by the Commissioner at page 32 of the Appeal Book
(hereinafter referred to as “AB”).

7. Both applications claim that the applicant (appellant)
was harshly, oppressively or unfairly dismissed.

There is no definition within the Act or the Regulations of
what constitutes “referral” or “filing” or “lodgement” of ap-
plications.

Any “referral” quite clearly was required to be made no more
than twenty-eight days after the day on which the employ-
ment terminated.

Regulation 8(1) of the Regulations provides that proceed-
ings shall be commenced by a Notice of Application in
accordance with Form 1.

The Commissioner held that the referral of a claim of harsh,
oppressive or unfair dismissal can only be made in accord-
ance with the Act and its Regulations and must be made no
later than twenty-eight days after the date on which the em-
ployment terminated.

The Commissioner referred to Regulations 3, 4, 8 and 111.
There was no indication that the first application, lodged by

facsimile transmission on 24 April 1998 was accompanied by
a $5.00 filing fee.

The parties did not dispute that the Commission did not have
the power to extend the time limit set for the referral of appli-
cations made pursuant to s.29(1)(b)(i) of the Act.

The Commissioner held that, insofar as the claim was one
for harsh, oppressive or unfair dismissal and made in accord-
ance with s.29(1)(b)(i) of the Act, it had been referred to the
Commission more than twenty-eight days after the date on
which the employee’s employment terminated, as the filing
fee was not paid when the “first application” was lodged. The
Commissioner also held that an application made out of time
is a nullity and must be dismissed for want of jurisdiction. She
dismissed this application, therefore. However, this was not
the case with the claim for denied contractual benefits made
in accordance with s.29(1)(b)(ii) of the Act and the time limit
on the lodgement of such application did not exist. Therefore,
that claim could proceed, the Commissioner ruled.

ISSUES AND CONCLUSIONS
Referral
An employee has a statutory right to make a referral under

s.29(1)(b)(i) of the Act. However, the referral cannot be made
more than twenty-eight days after the day on which the em-
ployee’s employment terminated. If it is, it is a nullity since it
cannot be made. (It was assumed, for the purposes of the pro-
ceedings at first instance and on this appeal, that that time
limit cannot be extended by the Full Bench. However, the
matter, in my opinion, is open to argument.) However, the
first day after the day on which the employment was termi-
nated is the first day of the twenty-eight day period (see
s.61(1)(b) of the Interpretation Act 1984 (as amended)).

There is no definition of “referral” in the Act. There is no
definition of “referral” in the Regulations. There is no rel-
evant judicial definition of “referral” to which the Full Bench
was referred, or which I can discover. However, the word “re-
fer” means—

“to hand over or submit for information, consideration,
decision, etc.: to refer a cause to arbitration.”

“Referral” is, of course, the noun related to that verb (see
The Macquarie Dictionary (3rd Edition)).

There are two other words which must be interpreted (and I
will refer to them in context in due course); they are “lodge”
(and its relevant derivatives) and “file” (and its relevant de-
rivatives).
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However, a claim alleging a harsh, oppressive or unfair dis-
missal is a referral of an “industrial matter” to the Commission.
If, therefore, the appellant handed over, submitted for infor-
mation or consideration or decision a claim that she had been
harshly, oppressively or unfairly dismissed within the twenty-
eight day period, calculated as I have described above, then
the referral has been completed and the referral made within
time.

If the Act alone was relevant, a referral might be effected by
letter or telephone call, personal notification, fax or other elec-
tronic means, or personal delivery of a document. However,
the matter does not end with the Act.

In this case, the appellant, by forwarding the “first applica-
tion” by facsimile communication to the registry, handed over
to or submitted for information, consideration or decision, to
the Commission a claim under s.29(1)(b)(i) of the Act, i.e. she
made a referral.

File and Lodge
The words “file” and “lodge” and the derivatives were con-

sidered by the Commission, and their meanings were the
subject of submissions by Counsel. (The word “presented”
also occurs in Regulation 4.)  They are words which appear in
various places throughout the Regulations and, of course, their
meanings must be interpreted and construed in the context of
the Regulations as a whole and applying to them their ordi-
nary and natural meaning, unless to do so would give rise to
ambiguity or absurdity or render the Regulations in which their
meaning is to be interpreted inconsonant with the remainder
of the Regulations or with the Act.

There is no definition of “file” or “lodge” in the Act or in the
Regulations. However, there is some authority to which I would
advert.

The words “presented” or “presentation” were used in the
Bankruptcy Act 1966 (Cth) in the sense of handling or deliv-
ering the petition to and acceptance by the appropriate court
officer. An application to review will be “lodged” with a reg-
istry of the court therein. The word “presented” appears also
in Regulation 4, as I have observed.

The word “filing”, which appeared in the Bankruptcy Rules
(Cth), was held to be the act or process of placing the docu-
ments in the records of courts or registries and was an act of
the court, while the act of presentation was the act of the party
(see Purden Pty Ltd v Registrar in Bankruptcy 43 ALR 511
per Bowen CJ, Fisher and Lockhart JJ) (“Purden’s Case”). As
Their Honours also observed in that case, the two acts often
merge into one. The creditor handed the petition over the reg-
istry counter, together with the requisite fee and the officer of
the registry who received it then stamped it as filed. It then
came into the possession of the registry.

As was also observed (and I paraphrase), a problem usually
only arises (as it did in this case) where the act of lodging (or
presenting) and filing are separated by too great a time lapse.

Accordingly, when an application to review is sent by fac-
simile transmission to a facsimile machine which is located in
the registry, the application will be in the possession of the
registry when the transmission is complete (see Hong Ye v
Minister for Immigration and Multicultural Affairs 153 ALR
327 per Burchett, Lehane and Finkelstein JJ).

In Angus Fire Armour Australia Pty Ltd v Collector of Cus-
toms (NSW) 83 ALR 449, Sweeney, Northrop and Jenkinson
JJ applied Purden’s Case and held an application for review
did not need to be accompanied by the prescribed fee in order
to be validly lodged because the word “lodged” should be given
its ordinary meaning, “to place, deposit”, including with a court
official. The payment of any prescribed fee is not a condition
precedent to lodgement, nor is it so expressed.

The ordinary meaning of the word “lodged” and the absence
of an express statement in the Act or Regulations that the pay-
ment of the prescribed fee is a condition precedent to
lodgement, supports the view that an application is lodged when
it is received by the registry (see Fetz and Others v Qantas
Airways Limited (1997) 77 IR 443 at 449).

Lodging the application with “the Registrar” did not require
that the application must be lodged with the Registrar person-
ally (see Ex parte Hot Holdings Pty Ltd Pty Ltd; Hot Holdings
Pty Ltd v Creasy and Others (1996) 16 WAR 428 (WA Su-
preme Court FC) as to “lodged”). (See also Re Roberts and

Repatriation Commission 26 ALD 611 and Re Kiss and Repa-
triation Commission 38 ALD 443.)

The Commission has, as it is empowered to do, pursuant to
s.112(1)(c) of the Act, made regulations regulating the prac-
tice and procedure and providing for the effective exercise of
the Commission’s jurisdiction. Those regulations are the “In-
dustrial Relations Commission Regulations 1985”. As will be
seen, the regulations prescribe the practice and procedure re-
lating to “referrals”.

The Regulations
We were referred by Counsel to Regulation 3. I reproduce

the same hereunder in full for convenience—
3.(1) All documents required to be filed or lodged under

the Act or these regulations shall be filed or lodged
as the case may be in office of the Registrar.

(2) Documents required to be filed or lodged under the
Act or these regulations shall, unless in any particu-
lar case the Registrar or Deputy Registrar otherwise
expressly approves, be filed not earlier than 9.00am
and not later than 4.00 p.m. on any day on which the
office of the Registrar is open for business.

(3) Where a document is required to be filed or lodged
within a prescribed time and the office of the Regis-
trar is not open for business on the last day on which
it may be filed or lodged, it shall be deemed to have
been filed or lodged within time if it is filed or lodged
on the first day thereafter upon which the office of
the Registrar is open for business.

(4) Every document required to be filed or lodged under
the Act or these regulations and copies thereof for
service shall be in the form required by these regula-
tions clearly written or typed or reproduced on one
side only with an adequate margin.

(5) The clerk receiving documents shall not accept any
document unless it has been completed in accord-
ance with the Act and these regulations. Provided
that appeal books lodged in relation to appeals under
section 49 and section 84 of the Act shall not be
deemed documents for the purposes of this sub-regu-
lation.

(6) Except where otherwise provided by these regula-
tions or otherwise directed by the Commission one
copy of every document for the use of the Commis-
sion together with at least as many documents as there
are parties shall be filed or lodged in the office of the
Registrar.

(7) Subject to the provisions of regulation 111 and with
the prior consent of the Registrar, documents to be
lodged in the office of the Registrar may be lodged
by means of electronic data transmission.”

First, I would observe that there is a mandatory direction to
the clerk receiving documents not to accept any document
unless it has been completed in accordance with the Act and
these regulations. That is a mandatory direction by the Com-
mission to its officers (see Regulation 3(5)).

That regulation supplements Regulation 3(4), which pre-
scribes that every document required to be filed or lodged shall
be in the form required by these regulations. Thus, there can
be no lodging or filing of a document which does not comply
with Regulations 3(4), 3(5) or 3(6). It is forbidden. It is also
fair to observe that, if a document is lodged or permitted to be
lodged contrary to Regulation 3(4) or 3(5), it is a nullity.

Regulation 111 is apposite to this application because there
was a purported filing of an application. Regulation 111 reads
as follows—

“111. (1) The following fees shall be paid to the Regis-
trar on the filing of documents under the Act
or these regulations and all other regulations
made under the Act and for the supply of docu-
ments, authentications or other specified
service, namely...”

Regulation 4 is apposite and reads as follows—
“4. (1) The Registrar shall issue all processes out of

the Commission and each document presented
to the Registrar at his office for filing or issue
under the Act or these regulations shall be
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stamped with the stamp of the Commission
endorsed with the date and time of filing.

(2) The Registrar shall mark each originating proc-
ess with a distinguishing number and all
documents subsequently taken in the Commis-
sion and any award, order, declaration or
direction made by the Commission in relation
to the matter shall be distinguished by the same
number.

(3) The Registrar shall keep a register of all pro-
ceedings in and awards, orders and
declarations made by the Commission and the
entries in the records kept with regard to each
matter shall be entered together and kept sepa-
rate from the entries with respect to any other
matter.

(4) Subject to these regulations upon documents
being accepted for filing and the party lodg-
ing the documents completing the copies as
endorsed by the Registrar the Registrar shall
cause the copies to be stamped and returned
to the party.”

Regulation 6 is relevant and reads as follows—
“6. (1) There shall be a stamp which shall bear the

words “The Stamp of the Western Australian
Industrial Relations Commission” and which
shall provide for a date and a facsimile of the
signature of the Registrar.

(2) The stamp shall be in the custody of the Reg-
istrar.

(3) In addition to any other requirement of these
regulations the stamp shall be affixed by the
Registrar or at his direction to all documents
issued in his name in relation to proceedings
before the Commission.”

Regulation 8(1) provides that proceedings before the Com-
mission, however constituted, shall, except where it is
otherwise provided by the Act or the Regulations, be com-
menced by “Notice of Application” in accordance with Form 1.

There are prescriptions in Regulation 8(2) for attached state-
ments of claim and other requirements. Of course, if the
Regulation 8(1) and 8(2) requirements are not complied with,
the application is a nullity in terms of Clause 3(4), and must
be rejected in terms of Clause 3(4).

Subject to the requirements of other relevant regulations,
the Registrar (which means other officers of the Commission
to whom duties in this Commission have been allocated by
the Commission, acting on the Registrar’s behalf) (see s.93 of
the Act) has to deal with certain matters relating to the time
for answers.

I now turn to Regulation 9. The following sub-regulations
are relevant and I reproduce them hereunder for convenience—

“9. (1) The Registrar shall, upon and after the filing
of an application in the Commission, take such
action in respect of the application as the Chief
Commissioner either generally or in the par-
ticular case may direct.

(2) The Registrar shall keep a Register wherein
he shall enter each application filed in the
Commission, the action taken by him in rela-
tion to it, and the date o which the action is
taken.”

The Regulations, in Regulation 3, refer to all documents
which are required to be filed and lodged. Regulation 4(1)
refers to the presenting of the Registrar of documents at his
office “for filing and issue” under the Act. It is obvious that
“presenting” and its derivatives has a meaning synonymous
with “lodging” and its derivatives.

In my opinion, the use of the phrase “filed or lodged” in
Regulation 3 denotes the two necessarily different activities.
To be interpreted properly under the Regulations, the meaning
of those words must be considered. First, on the authorities to
which I have referred above, the word “lodged” means plac-
ing the documents in the hands of the Registrar or his officers,
or presenting the document to him or them, as presenting is
defined in Purden’s Case (op cit).

This is also borne out by Regulation 3(7) which enables this
lodging or presentation to be done electronically and Regula-
tion 4(1) which uses the word “present” interchangeably with
“lodge” and, in my opinion, bears the same meaning as “lodge”
(see the Bankruptcy cases (supra)).

Lodging is an act within the power of the applicant (or re-
spondent) or his/her/its solicitors or agents to be performed by
the applicant or the respondent or the solicitors, etc.

Regulation 3 and Regulation 4(1) make it clear that filing is
an entirely different process from lodging (as do the authori-
ties which I have cited above). The two different words
“lodging” and “filing” are used in Regulation 3 (but see Regu-
lation 3(2)). “Filing” is an act done by the Registrar and/or his
officers. It is a process not performed by an applicant or within
the power of an applicant (or respondent) to perform. The pay-
ment of a fee is, of course, required to enable a matter to
proceed.

In Clause 4(1), there is the identification and recognition of
different processes of presentation (lodging), filing and also
issuing. I should say that I regard the word “presented” in
Regulation 4 as synonymous with the word “lodge” and its
derivatives in the relevant regulations.

The Registrar, when a part of the process occurs, stamps the
document with the Commission stamp endorsed with the date
and time of filing. Each originating process then gets a sepa-
rate number and all proceedings are recorded in a register.
(See, in particular, Hong Ye v Minister for Immigration and
Multicultural Affairs (op cit) which is authority for the propo-
sition that, when an application, sent pursuant to Regulation
111, is sent by facsimile machine, the document will be in the
possession of the Registrar when the transmission is complete.)
That is what indisputably occurred in this case.

Thus, as a matter of interpretation and, as a matter of law, an
applicant can do no more than lodge (i.e. physically deposit,
present, hand to or forward electronically or by mail) a docu-
ment in the form prescribed by Regulation 3(4) to the office of
the Registrar. If it is not in the prescribed form, the document
must not be accepted and cannot, therefore, be lodged or pre-
sented. Thus, there cannot be a lodging where the document
does not comply with Regulation 3(4), as I have observed.
Nor, obviously, can it be filed.

Filing is a process which is in the hands of the Registrar and
the Commission’s other officers, as Regulations 4 and 6 re-
veal (see also Regulation 9). It is not a matter for the applicant.
Only the Registrar or other officers can stamp, mark, give a
number to and collect the fee on the filing of the document.
Filing is the process identified by Regulation 4 and, to some
extent, Regulation 6. Filing is the act or process of placing the
documents in the Commission and its registry and is an act of
the Commission, acting through its officers. It requires, inter
alia, recording, numbering and stamping. (Filing is often re-
quired under the regulations to be followed by issuing.)

Accordingly, all that the appellant in this case could do was
lodge the application (i.e. deposit it) in the office of the Regis-
trar, which she did electronically, with approval. It was then
noted as filed, but no fee was paid at that time. There is no
presumption in the plain words of the Regulations (particu-
larly the Schedule) that a fee must be paid at the time of lodging.
Fees are only required to be paid on filing and, indeed, the
filing in this case was not completed in relation to the first
application. The matter could not, therefore, properly advance
or be listed for hearing, subject to what I say later in these
reasons about Regulations 92 and 93 and s.27(1)(m) of the
Act.

On the filing of a document, a fee is required to be paid. No
fee was paid on the electronically filed application, nor, per-
haps, was its filing completed. The note that it was filed was,
in reality, an acceptance for lodging (see Regulation 4).

Proceedings in the Commission are commenced by filing an
application. This is the case in s.29 matters, which this appli-
cation was. Regulation 8 applies. The application, “required
to be lodged” in terms of Regulation 8(3), was lodged.

Where, in the regulations, there is a reference to filing a
document within a certain time, the duty would seem to be
placed on the person lodging to lodge the document to enable
the filing process to be completed within the time limit pre-
scribed. In the normal course of events, where lodging, filing
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and issuing is one transaction, that is not a problem. I would
add that, in some places in the regulations e.g. Regulation 3(2),
the word “filed” is used in lieu of the word “lodged”. How-
ever, the meaning is clear and the word “lodged” is obviously
meant.

The referral required to be made by s.29(2) of the Act is, by
a combination of s.113 and Regulations 3, 8 and 4(1), required
to be lodged in the form of a form of application. It was. The
referral was then complete. The filing and issuing was then a
matter for the Registrar. The applicant could do no more.

The document lodged on 28 April 1998 was not the “origi-
nal” of the application lodged on 24 April 1998, because the
application was already lodged and, indeed, deemed to be filed.
In fact, it was not filed until the steps to be taken under Regu-
lation 4, 6 and 8, were taken, but that did not affect the lodging
in time and the making of a referral in time. Then there is the
process of issuing, which is not relevant to this appeal.

Accordingly, a valid referral had been made, but the filing
could not be completed and there could be no issuing until the
fee was paid. However, the referral was made within twenty-
eight days, as required. The Commissioner erred in holding
otherwise.

The “second application” was not a “second application”. It
purported to be the “original” of the “first application”. In fact,
because the electronically transmitted “first application” was
validly lodged and, indeed, purported to be accepted as hav-
ing been filed by the registry officers, then the so called “second
application” was a copy only. The electronically transmitted
application was the original.

The minor differences in the second document did not mean
that the application became a different one. The “first applica-
tion” referred a claim by way of application alleging unfair
dismissal. The minor differences between the true original and
the copy were matters for correction upon application at the
hearing, if they had not been dealt with in the registry.

Even if that were wrong, what was still before the Commis-
sion, even if the filing and issuing process had not been
completed, was a validly referred claim.

Accordingly, having regard to s.26(1)(a) and s.27(1)(m) of
the Act, the minor differences between the true electronically
transmitted original and the copy could and should have been
corrected. Similarly, any defects in filing and issuing could
also have been corrected. To that end, the Commission might
have been disadvantaged by the absence of applications to those
ends.

The Act gives the right of referral to the Commission under
s.29(1)(b)(i), and the regulations prescribe the basis upon which
that right is procedurally exercised.

The fact of the matter is that, for those reasons, the referral
was made within twenty-eight days because an application in
the form prescribed was lodged.

S.27(1)(m) of the Act and Regulations 92 and 93
I would add that, in relation to any requirement of the Regu-

lations, a party, intervener or objector or s.72A person can
seek relief from the obligations under the regulations under
s.27(1)(m) of the Act and/or Regulations 92 and/or 93.

Whether any order can or will be made is then a matter for
the Commissioner to whom the application is made.

FINALLY
I have considered all of the submissions and authorities. The

Commissioner erred in dismissing the application for those
reasons.

For those reasons, the appeal, in my opinion, is made out. I
would uphold the appeal, I would suspend the decision ap-
pealed against and remit the application to the Commission,
constituted as at first instance, to hear and determine accord-
ing to law.

CHIEF COMMISSIONER W S COLEMAN: I have had
the advantage of reading the draft reasons for decision of the
President. I agree that the appeal should be upheld and the
matter remitted.

COMMISSIONER A R BEECH: I have had the advantage
of reading in draft form the Reasons for Decision of his Hon-
our the President. I can shortly state my reasons for agreeing
with the Order proposed.

Permission to file the claim by fax had been given by an
officer of the Registry. In my view the claim of unfair dis-
missal was referred to the Commission by Ms Satie when her
claim came into the possession of the Registry when the fac-
simile transmission to it was complete (Hong Ye v Minister
for Immigration and Multicultural Affairs (1998) 153 ALR
327 at 330). The claim was accordingly referred within 28
days after the day on which the employee’s employment ter-
minated as the Act stipulates. I agree with his Honour in the
conclusion that it is not necessary that the filing fee be paid
within 28 days after the day on which the employee’s employ-
ment terminated for the claim to be “referred” to the
Commission.

THE PRESIDENT: For those reasons, the appeal is upheld
and the matter remitted to the Commission.

Order accordingly
APPEARANCES: Mr J A Long (of Counsel), by leave, on

behalf of the appellant.
Mr A D Lucev (of Counsel), by leave, on behalf of the re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Giselle Satie

(Appellant)

and

Swan Television and Radio Broadcasters Limited trading as
STW Channel 9 Perth.

(Respondent).

No. 2238 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN

COMMISSIONER A R BEECH.

26 March 1999.

Order.
This matter having come on for hearing before the Full Bench

on the 25th day of February 1999, and having heard Mr J A
Long (of Counsel), by leave, on behalf of the appellant and
Mr A D Lucev (of Counsel), by leave, on behalf of the re-
spondent, and the Full Bench having reserved its decision on
the matter, and reasons for decision being delivered on the
23rd day of March 1999 wherein it was found that the appeal
should be upheld, it is this day, the 26th day of March 1999,
ordered and directed as follows—

(1) THAT appeal No 2238 of 1998 be and is hereby up-
held.

(2) THAT the decision of the Commission in matter No
727 of 1998 made on the 14th day of October 1998
be and is hereby suspended and the application be
remitted to the Commission to hear and determine
according to law in accordance with the reasons for
decision.

By the Full Bench.
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Toscana (WA) Pty Ltd

(Appellant)

and

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers.

(Respondent).

No. 16 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN

COMMISSIONER S A CAWLEY.

16 March 1999.

Order.
This matter having come on for hearing before the Full Bench

on the 16th day of March 1999, and having heard Ms S Laferla,
as agent, on behalf of the appellant and Ms J Harrison on be-
half of the respondent, and the appellant having made
application to seek leave to withdraw the appeal and the re-
spondent having no objection, the Full Bench refrains from
hearing the appeal and it is this day, the 16th day of March
1999, ordered that leave be granted for the appellant to with-
draw appeal No 16 of 1999.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA Branch

(Appellant)

and

Custom Vanities Pty Ltd.
(Respondent)

No 1868 of 1998.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY

SENIOR COMMISSIONER G L FIELDING
COMMISSIONER C B PARKS

12 March 1999.
Reasons for Decision.

Introduction.
THE PRESIDENT: This is an appeal brought under s.84 of
the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) against the whole of the decision of
the learned Industrial Magistrate, who, in Complaint No CP
248 of 1997, dismissed the original complaints that the re-
spondent company had, between 18 February 1995 and 2
February 1997, at Dianella, being a party bound by Award No
A6 of 1984, committed 42 breaches of the award and, in par-
ticular, Clause 14 of the award, by failing to pay overtime on
various dates listed therein to one Mr Anthony Edward Taylor,
an employee.

The award, it should be added, is the Furniture Trades In-
dustry Award No 6 of 1984 (hereinafter referred to as “the
award”).

GROUNDS OF APPEAL
The decision to dismiss is appealed against on the following

grounds, which were amended upon the hearing, by leave of
the Full Bench—

“1. The Learned Industrial Magistrate erred in that he
should have concluded, on the totality of the evi-
dence before him, that Anthony Edward Taylor
(“Taylor”) had worked the hours described in Ex-
hibit 2, when—

(a) there was direct evidence (from Tony Taylor)
of the circumstances of the making of Exhibit
2, and of the additional work that he had per-
formed, and

(b) there was evidence (from the Defendant’s wit-
nesses) acknowledging that—

(i) Taylor worked hours in excess of ordi-
nary hours;

(ii) the Defendant disregarded Taylor’s
actual hours of work; and

(iii) the official time records kept were not
a true record of the hours Taylor
worked.

2. The Learned Industrial Magistrate erred in that he gave
too much weight to the evidence of the Defendant’s
witnesses, in that he did not take into account the De-
fendant’s acknowledged failure to keep records of time
worked, as required by the award.

3. The Learned Magistrate erred in law in finding that
a condition precedent for overtime to be payable was
a requirement by an employer (for overtime to be
worked) when the applicable award makes no such
provision.

4. The appellant seeks an order of the Full Bench, quash-
ing the Learned Magistrate’s decision at first instance
and ordering that the Respondent/Defendant make
payment to Anthony Edward TAYLOR of the sum
of $5,606.44.

5. Alternatively to 4 above, the Appellant seeks an or-
der quashing the Learned Magistrate’s decision at
first instance, and remitting the matter back to the
Learned Magistrate for further decision.”

BACKGROUND AND EVIDENCE
Mr Anthony Edward Taylor, who gave evidence in the pro-

ceedings, is, by occupation when employed, a qualified
cabinetmaker, that is, a tradesperson, having completed his
apprenticeship in that area.

He was first employed by the respondent to this appeal and
the respondent at first instance as a furniture assembler for a
period of two years and eight months at Belmont. The furni-
ture assembler’s work is not work to trade level, but Mr Taylor
commenced his employment at a wage of $368.00 per week,
being $100.00 less than a tradesperson. This continued until
about February 1996, and his employment terminated on 15
April 1997.

In February of 1996, his work changed to work which he
described as cabinetmaker’s work, namely that of a tradesman
wood machinist, which is the same level as a cabinetmaker.
The pay changed in December 1996, a couple of months prior
to the termination of his employment.

He worked as a wood machinist for 16 months, commenc-
ing in February 1996 and ending in April 1997. His ordinary
hours of work were 7.00 am to 3.00 pm. There was a 15 minute
meal break during the day and he was paid $368.40, which
changed in February 1996 to $468.40, which was when his
duties changed.

When Mr Taylor first started as a furniture assembler, he
was paid overtime rates, an hour every night and four hours
on Saturday morning. Just before February 1996, his hours
increased two hours per day, for which he was paid during the
first month. After that, he was not paid.

Mr Taylor spoke to Mr Phil Benjamin, whom he described
as his employer, who said he could not afford to pay him over-
time rates or extra superannuation. He also suggested that Mr
Taylor work one hour on and then he could have an hour off
and Mr Taylor accepted it, after some thought.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.960

Mr Taylor kept a record and put a stroke down for each hour
worked, but did not record the starting and finishing times. He
would make an entry on the calendar when he finished over-
time, noting the total overtime hours worked. At the end of
each month, he totalled it and carried it over to the next month,
writing this on the calendar and keeping a running total of the
hours. He continued this until the last week that he left on 15
April 1997. He took none of the time in lieu that had accrued
to him over the period because he was not allowed to. The
only time he took off was when he went on holidays. There
were three calendars which he completed.

Mr Taylor did have discussions with his employer about the
time off in lieu that had accrued and for which he was not
paid, because, on occasions, Mr Benjamin would come down
to the work area and comment about the times on the calendar.
When his employment ceased, and in fact on 2 May 1997, Mr
Taylor asked Mr Benjamin over the telephone when he was
going to pay him for the time he had accumulated working
overtime for him. Mr Benjamin said that he would do so when
Mr Taylor stopped calling the police over to the factory.

Mr Taylor then wrote to Mr T P Daley, Secretary of the ap-
pellant organisation (see exhibit 3). Mr Benjamin still had the
third calendar when Mr Taylor left, but Mr Taylor took two
with him. He made a list of what was owing off the two calen-
dars.

There were two pay-slips tendered which were actually rep-
resentative of time paid for overtime on the only occasions
when Mr Taylor was paid for overtime.

In cross-examination, he said that there were no time cards,
but he was shown time cards and admitted that it looked as if
he had maintained them. The first one was for 7 November
1996 and the last one was for 1 February 1997. Mr Taylor did
not register overtime on them because he was asked not to put
it on the overtime sheets. On occasions, however, he did main-
tain the time cards of other employees. He did have a set of
keys to the business. He had a meeting with Mr Benjamin in
February 1996 and asked for a pay increase. He could not re-
call whether overtime was discussed at that meeting.

In re-examination, Mr Taylor said that he and other employ-
ees had keys to the premises, and that the time cards, put to
him in cross-examination and tendered, were full of lies. The
majority of the time cards, he said, he did on Mondays in a
matter of half an hour, as instructed by Mr Benjamin. He was
instructed, he said, to put 8 hours on each day, irrespective of
the hours worked.

No further evidence was called on behalf of the complainant
at first instance.

Mr Phillip Ian Benjamin was called to give evidence for the
defendant. Mr Benjamin is and was a director of Custom Vani-
ties Pty Ltd, the respondent. On 30 January 1996, he met with
Mr Taylor, in the presence of his wife and the company secre-
tary, Mrs Michelle Benjamin. She is also and was the company
bookkeeper. The purpose of the meeting was to sort out the
extra time that Mr Taylor had been putting into the business
and to tell him that they could not afford to pay overtime as
such on his rate of pay, but would increase his rate of pay to a
full cabinetmaking wage in lieu of any overtime that might be
done by Mr Taylor in the future.

The result of the meeting was that they agreed to pay Mr
Taylor at the higher rate of pay on a 40 hour week and he
would then, from that time forward, not claim any overtime, if
there was overtime which he had done. That was the agree-
ment.

It was the responsibility of Mr Taylor to maintain the em-
ployee time card. In fact, the responsibility to maintain the
time card was Mr Taylor’s and Mr Phillip Benjamin’s. The
time cards, according to Mr Benjamin, were an accurate de-
scription of the hours worked. They were used to formulate
time and wages records and had been checked by Mr Benjamin.

Mr Benjamin was shown an extract from the wages book.
There was no mention of overtime on the time and wages
records. They accurately reflect the time and wages records of
Mr Taylor, on the agreement which the defendant had with
him.

Mr Taylor did work irregular hours whilst in employment
by the defendant, that is, outside the normal ordinary hours of
work. He would often come in on Saturdays to work. He would

come back late afternoons and work into the night and he would
also come in on Sundays when not asked to and start at irregu-
lar times during the week. This occurred after February 1996,
but he was not asked to work these irregular hours.

As the most senior employee, Mr Taylor was given keys to
the premises.

In cross-examination, Mr Benjamin disagreed that the
January 1996 meeting was initiated by Mr Taylor and said
that it was initiated by him, because it was drawn to his
attention by Mrs Benjamin that the overtime, which had
been paid to Mr Taylor before the meeting, they could no
longer afford to pay.

From about that time, Mr Taylor did work beyond the work
usually done by an assembler and somewhat akin to the work
of a tradesman. They then said they would put his wage up to
the full tradesman’s wage because they could not afford to pay
overtime and there would be no more claims for overtime,
regardless of the hours of work which he did, and Mr Taylor
was quite happy with it.

There was no arrangement for Mr Taylor to take time off in
lieu. There was an arrangement drawn up by Mr Taylor him-
self for the other employees, but not for Mr Taylor. He did not
want it. He was quite happy to do any extra hours that he
might need to do without any pay and that is what he informed
them.

Mr Benjamin said in cross-examination that, had Mr Taylor
wanted to have time in lieu or be paid for overtime, his rate of
pay would have stayed at the original rate of pay because he
was employed as an assembler. What they said at the meeting
was that their appreciation of the extra work being done by Mr
Taylor and the initiative that he had taken in supervising other
staff members would be marked by putting his rate of pay up
from that time on and also saying that the agreement with him
was that they could not afford to pay him overtime.

Mr Benjamin has no record of the hours that Mr Taylor was
actually there, Mr Benjamin said. He was familiar with the
calendar and the extra hours which were recorded on it by the
other employees. However, he said that Mr Taylor did not keep
a calendar or a record of the hours that he was actually there
because there were no records to be kept.

Mr Taylor, Mr Benjamin said, did not put any of his own
hours down on any of the calendars which he sighted. He did
sight a calendar alongside Mr Taylor’s workbench, but the only
hours which were put on the calendars at any stage were any
extra hours that any of the other employees did. Mr Taylor
recorded any extra hours which the other employees worked,
so that they could have time off in lieu, because that was the
agreement. The other employees did not keep their own calen-
dars. Mr Taylor kept the calendar and recorded the hours
worked on it. That was Mr Benjamin’s evidence.

Mrs Michelle Benjamin, a director of the defendant and its
bookkeeper, gave evidence. A meeting took place, she said,
between herself and Mr Benjamin and Mr Taylor on 30 Janu-
ary 1996, a Tuesday. The purpose of the meeting, she said,
was to acknowledge Mr Taylor’s hard work, his conscientious-
ness, and to offer him a reward for taking on the responsibility
for trying to get the workshop running smoothly. They had
been paying quite a lot of overtime and wanted to bring that
back because they could not afford it as a weekly cash flow
drain. Thus, they offered Mr Taylor extra remuneration in re-
turn for getting the workshop running smoothly so that little
or no overtime would be necessary to be worked.

Mr Taylor was quite happy with this, Ms Benjamin said,
because he was getting an extra $100 or so a week gross. Mr
Taylor had been maintaining the time cards, from Mrs
Benjamin’s memory, from November 1995 until December
1996. Mrs Benjamin was not cross-examined.

It seems to have been accepted that the calendars were lost
or otherwise mislaid. Exhibit 3, a letter written by Mr Taylor
to the respondent was based on details recorded in the calen-
dars, according to his evidence.

It was agreed that the respondent was bound by the award
(the Furniture Trades Industry Award) and that Mr Taylor was
employed by the respondent in a calling mentioned in the
award, and, in fact, at the commencement of his employment
as a Furniture Making Employee Group 3, and, from 1 Febru-
ary 1996, as a Furniture Making Employee Group 5.
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It is quite clear, on the evidence, that Mr Taylor worked
overtime in accordance with Clause 14 of the award (see pages
12-13 of the transcript at first instance (hereinafter referred to
as “TFI”) – Mr Taylor’s evidence), for a large part of which
time he was not paid. Further, after 30 January 1997, Mr Taylor
worked overtime and received no payments (see page 17 (TFI)).
See, also Mr Benjamin’s evidence (see page 25 (TFI)), where,
after 30 January 1996, the agreement was—

“We agreed to pay Tony at the higher rate of pay on a 40
hour week, and that he would then from that time for-
ward not claim any overtime if there was overtime that
he’d done..”

Mr Benjamin gave evidence that they would put up Mr
Taylor’s wage and there would be no more claims for over-
time regardless of the hours of work (see page 29 (TFI)). Mr
Taylor said that he did not want to be paid for overtime, ac-
cording to Mr Benjamin (see page 31 (TFI)). The agreement
was that he would be paid a weekly wage, no matter how many
hours he worked (see page 32 (TFI)). On occasions, he was
told not to come in at the weekend (see page 35 (TFI)).

FINDINGS AT FIRST INSTANCE
His Worship found—

(a) That there were significant questions of credibility
in the matter, involving questions of accuracy and
truthfulness.

(b) That an agreement was reached at a meeting at the
beginning of 1996, between Mr and Mrs Benjamin
on the one hand and Mr Taylor on the other.

(c) That the agreement divided the period of Mr Taylor’s
employment into two distinct periods. That overtime
was an issue up to that point because Mrs Benjamin
mentioned the discussions with her husband concern-
ing the amount of overtime being paid to Mr Taylor.

(d) That one cannot contract out of the award (see s.114
of the Act).

(e) That Clause 14 of the award puts a condition prec-
edent on overtime being payable and that is where it
is performed.

(f) That a person who works overtime must be required
to do so by his employer.

(g) That, where a person performs overtime and is paid
for it, it can then often be implied that there is a re-
quirement to do overtime – or where there is a
practice.

(h) That the onus is on the complainant to prove his case,
and the calendar system was critical.

(i) That it was difficult to assess the truthfulness of the
complainant and his reliability and accuracy in set-
ting out the letter (exhibit 3), in which he advised
the complement of the overtime which he worked
based on two of the calendars.

(j) That he was concerned about the evidence concern-
ing the calendar and the way that exhibit 3 was
worked out. He wondered why overtime questions
were not raised at an earlier period, given that Mr
Taylor was paid overtime on two earlier pay-slips.

(k) That he found it improbable that there was a time off
in lieu of overtime system in operation, given that
Mr Taylor apparently took no time off.

(l) That the more likely situation was that, on Mr
Benjamin’s evidence, that Mr Taylor was to get higher
pay and work as you please with no payment for
overtime. Even though one cannot contract out, there
must still be a requirement by an employer before
overtime is paid.

(m) That he was prepared to accept the employer’s evi-
dence that the complainant worked from time to time,
in fact, open hours, whereas in the time sheets, it is
clearly recorded that he worked religiously on set
fixed hours during the week, although in exhibit 3
he has enumerated blocks of hours without breaks,
“large blocks of hours without breaks”.

(n) That he could not find, on the balance of probabili-
ties, that overtime was worked as set out in the
schedule and the letter (exhibit 3).

(o) That he was not satisfied that the work, as particu-
larised, was worked, or that it was required pursuant
to Clause 14 of the award.

(p) That, to that extent, he accepted the evidence of the
defendant’s witnesses.

CONCLUSIONS
The principle in Devries v Australian National Railways

Commission [1993] 177 CLR 472 (HC) applies. In my opin-
ion, it was open to find that there were breaches of Clause 14
of the award, for the reasons expressed by the Industrial Mag-
istrate.

The principle approved by the majority in that case is well
proven—

“A finding of fact by a trial judge, based on the credibil-
ity of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against—
even strongly against—that finding. If the finding depends
to any substantial degree on the credibility of the witness,
the finding must stand unless it can be shown that the
judge has failed to use or has palpably misused his ad-
vantage, or has acted on evidence which was inconsistent
with facts incontrovertibly established by the evidence or
which was glaringly improbable.”

In this case, it was open to find that, prior to the agreement
of February 1996, it was necessary for the appellant to work
overtime. The fact that he did was, on some of the evidence,
the reason for the agreement to increase his salary, so as to
avoid paying overtime.

There was no cogent evidence that he was paid any but two
lots of overtime, notwithstanding the fact that overtime was,
on the evidence of the respondent’s witnesses, too costly. That
was evidence, too, on which it was open to find that Mr Taylor
worked as required by the respondent employer. It was open,
therefore, to find that a breach of Clause 14 of the award had
occurred.

Similarly, the fact that it seems, on the evidence of the re-
spondent’s witnesses, that they, at least some of the time,
tolerated Mr Taylor working at the weekend and did not pay
him.

For myself, it does not seem probable that there was an agree-
ment that Mr Taylor would receive increased pay without being
required to work overtime, which would be absorbed by the
increase or was not the subject of some other arrangement.

However, as the learned Magistrate observed, it was for the
complainant to establish, on the balance of probabilities, all
elements of the alleged breaches. This involved dates, times
and, for the purposes of claiming an order to pay any under-
payment, amounts.

The learned Magistrate, as he observed correctly, was faced
with the question of credibility involving matters of truth and
accuracy. He was faced with secondary evidence of the times
alleged to have been worked because the primary evidence,
namely the calendars, were not available. He was then thrown
back on the “oral evidence of the witnesses” and his observa-
tion of them.

He also made a number of observations—
(a) He wondered why overtime questions were not raised

earlier, a valid question.
(b) Since Mr Taylor took no time off in lieu, he found it

improbable that there was an agreement that he could
take time off in lieu of overtime worked.

(c) It was open to the learned Magistrate to find, on the
evidence, that the complainant worked from time to
time, open hours; however exhibit 3 recorded that
he worked blocks of hours without breaks. That
modus operandi does not seem to be borne out by
any of the other evidence, and he was entitled to be-
lieve the defendant’s witnesses.

(d) It was open to him to find that the evidence of the
work, as recorded by Mr Taylor in exhibit 3, was not
such as to satisfy him that it was worked, or that it
was required to be done as recorded.

The learned Magistrate, on all of the evidence as I have sum-
marised it above, together with his observation of the witnesses,
was, for the most part as I have outlined it, entitled to find as
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he did and to prefer the evidence of the defendant’s two wit-
nesses in relation to the allegations of the overtime alleged to
have been worked, both as to time and date. The findings made
are not against the probabilities of the case.

There was nothing said to the Full Bench on appeal, for the
reasons which I have given above, to show that His Worship
failed to use or palpably misused his advantage, or that he
acted on evidence which was inconsistent with facts incontro-
vertibly established by the evidence or which was glaringly
improbable.

The complainant did not establish that Mr Taylor performed
overtime on the dates and for the times on which he alleged
that he worked such overtime. The complainant did not prove
all of the elements of the complaint.

Cogently, it was not established that Mr Taylor’s record of
his hours worked was a true record. Whilst it would seem to
be correct that the defendant did not keep a time and wages
record, as it was required to do, a record was, on all of the
evidence, kept by Mr Taylor. His evidence of what it con-
tained was not accepted.

I would also add that Clause 14(1) of the award, at least on
the submissions made to the Full Bench in this case, casts a
duty on an employee to work reasonable overtime when re-
quired by his employer. It is implicit in that, I think, that an
employee does not choose what overtime to work, but must
do so at the request of or with the consent of his/her employer.

For all of those reasons, I find no ground of appeal made out
and would dismiss the appeal.

SENIOR COMMISSIONER G L FIELDING: I have had
the advantage of reading in draft form the reasons for decision
prepared by the President. In general I agree with the Presi-
dent and can shortly state my reasons.

In my view there was ample justification for the learned
Industrial Magistrate to question, as he did, the accuracy of
Mr Taylor’s testimony with respect to the hours worked. Al-
though Mr Taylor was not cross-examined on the matter as
perhaps he should have been, the Respondent’s principal in
giving his testimony, challenged the veracity of the record ten-
dered by Mr Taylor of the hours he worked. Mr Taylor testified
that the record had been prepared from a calendar on which he
recorded the overtime hours worked by marking a single stroke
for each such hour. Unfortunately, the calendar upon which
those markings were made was mislaid before the hearing took
place and thus was not produced as evidence. The Respond-
ent’s principal says that although he saw Mr Taylor make entries
on a calendar for other employees, he never saw him do so for
himself. As I understand it, that was because he and Mr Taylor
had entered into an arrangement whereby in lieu of a higher
rate of pay being paid to him, he would not claim overtime. In
addition, Mr Taylor testified that when he made entries of that
nature on the calendar, the maximum period he entered for
any one day was 4½ hours. Despite that assertion, the record
tendered by the complainant, which was said to be a true re-
flection of the calendar, shows that on a number of occasions
Mr Taylor worked overtime for periods considerably longer
than 4½ hours. Furthermore, the Respondent’s principal says
that on some days when Mr Taylor came to work on week-
ends, he left the workplace for a time and then returned. That
happening is not reflected on the record tendered by the Ap-
pellant. In the circumstances, faced with conflicting evidence
about the veracity of the record, it cannot be said that the learned
Industrial Magistrate erred in not accepting that the record was
accurate and in choosing to prefer the evidence of the Re-
spondent’s principal rather than that of Mr Taylor. The fact
that the Respondent’s principal admitted to not maintaining
accurate records or even to maintaining false records is not a
compelling reason to treat him as a discredible witness.

Once the learned Industrial Magistrate rejected the evidence
of Mr Taylor in preference to that of the Respondent’s princi-
pal, it was inevitable that the complaints had to be dismissed.
There was no other evidence to support the claim that Mr Taylor
worked the extra hours he said he worked. Although on the
basis of the evidence adduced on behalf of the Respondent, it
was open to the learned Industrial Magistrate to find that Mr
Taylor worked outside of the ordinary hours of work as pre-
scribed by the Award, the extent to which he did so remained
unclear and thus the extent to which he was underpaid, which
was the gravamen of the complaints, remained unresolved.

Hence, there was little or no alternative but for the learned
Industrial Magistrate to dismiss the complaints. Had the com-
plaints alleged that the Respondent failed to maintain proper
time and wages records as required by the Award, the position
may well have been different.

Even if the learned Industrial Magistrate had found that the
record tendered by Mr Taylor was accurate, it might not fol-
low that all or any of the complaints had been made out. There
is a considerable amount of evidence to suggest that from and
after the 1st February 1998 Mr Taylor was paid an additional
sum of $100 per week to compensate for the fact that he worked
longer hours than those prescribed as ordinary hours under the
Award. Whilst there was some suggestion, at least on the part
of Mr Taylor, that his duties had changed materially by that
date, the Respondent’s principal and his wife both testified
that the additional sum was paid as a token of appreciation for
him working long hours and on the understanding that he would
not claim overtime for the extra hours worked. Consistent with
that arrangement no formal record of the extra hours worked
by Mr Taylor was kept and the timesheets maintained by the
Respondent show only that he worked ordinary hours. If it be,
as the evidence adduced by the Respondent suggests, that the
additional payment was made to recompense Mr Taylor for
working the extra hours, then this additional payment of $100
per week should be taken into account in determining whether,
in fact, Mr Taylor was paid his full entitlement under the Award.
It is trite law that employers and employees cannot contract
out provisions of an Award other than via the medium of a
duly registered workplace agreement. However, where extra
remuneration is paid for a purpose of satisfying specific li-
abilities under the Award, for example overtime payments, the
extra remuneration is able to be set off against any such liabil-
ity under the Award (see: TransAdelaide v. Leddy [No. 2] (1998)
82 IR 391). In this respect, it is important to assert the purpose
for which the extra remuneration is paid. In the present case,
although the increased wage reflected that payable for a Group
5 worker under the Award, at least on the basis of the evidence
accepted by the learned Industrial Magistrate as being the most
credible, namely that adduced on behalf of the Respondent,
there is reason to conclude that Mr Taylor was not reclassified
but instead the wage increase was made primarily to reflect
the fact that he worked beyond the ordinary hours prescribed
by the Award.

In the circumstances, it is not necessary to consider that
ground of appeal directed towards the finding that the over-
time worked by Mr Taylor was not “required” by the
Respondent. I agree with the President that Clause 14(1)(a) of
the Award by providing that “an employer may require any
employee to work reasonable overtime and such employee shall
work overtime in accordance with such requirements”, sim-
ply imposes a requirement on an employee to work reasonable
overtime, as the agent for the Appellant contends. For work to
qualify as overtime for the purposes of the Award it must be
work done at the direction of the employer. An employee can-
not select his own hours of work and so incur a liability for
paid overtime by the employer without the employer’s sanc-
tion. Essentially, the learned Industrial Magistrate found in
this case that the Respondent did not sanction the extra work
and that it was unauthorised. In my opinion on any fair read-
ing of the evidence, especially that of the Respondent’s
principal, whose evidence the learned Industrial Magistrate
found to be the most credible, it is difficult to conclude that
the Respondent did not sanction, at least impliedly if not ex-
pressly, Mr Taylor working the extra hours. Indeed, it is clear
from the agreement which the Respondent’s principal said led
to Mr Taylor being paid an additional $100 per week that he
was entitled, if not expected, to work extra hours. Consistent
with this, there was no evidence to suggest that the Respond-
ent had ever admonished Mr Taylor for working the extra hours,
though the evidence clearly indicates that the Respondent’s
principal knew that Mr Taylor was working overtime, particu-
larly on Saturdays and Sundays. The Respondent’s only
complaint against Mr Taylor was that he was in breach of their
agreement by seeking payment for overtime, not that he should
not have worked the overtime without first obtaining the ex-
press consent of the Respondent.

Whilst in my view the learned Industrial Magistrate appears
to have erred in his interpretation of the Award for the reasons
outlined, on the facts as he found them he did not err in
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holding that none of the complaints had been made out. Thus
I agree that the appeal should be dismissed.

COMMISSIONER C B PARKS: I have read the reasons for
decision of His Honour the President. I agree with those rea-
sons and have nothing to add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly.
APPEARANCES: Mr M Lourey on behalf of the appellant
Mr F Kroon, as agent, on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA Branch

(Appellant)

and

Custom Vanities Pty Ltd.
(Respondent)

No 1868 of 1998.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY

SENIOR COMMISSIONER G L FIELDING
COMMISSIONER C B PARKS

12 March 1999.
Order.

THIS matter having come on for hearing before the Full Bench
on the 16th day of February 1999, and having heard Mr M
Lourey on behalf of the appellant and Mr F Kroon on behalf
of the respondent, and the Full Bench having reserved its de-
cision on the matter, and reasons for decision being delivered
on the 12th day of March 1999 wherein it was found that the
appeal should be dismissed, it is this day, the 12th day of March
1999, ordered that appeal No 1868 of 1998 be and is hereby
dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

(Appellant)

and

Falcon Investigations and Security Pty Ltd

(Respondent)

- and –

The Honourable Minister for Labour Relations

(Intervener)

No. 78 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S A CAWLEY
COMMISSIONER P E SCOTT.

17 March 1999.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal against the decision of
the Industrial Magistrate’s Court at Perth, made on 20 January

1999 in complaint No 204 of 1998, whereby His Worship, the
Industrial Magistrate, sitting in the Industrial Court at Perth,
dismissed the complaint. The appeal purports to be brought
pursuant to s.84 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”).

GROUNDS OF APPEAL
The appellant now appeals against that decision on the fol-

lowing grounds—
“1. The Learned Magistrate erred in holding that he did

not have jurisdiction to hear and determine the com-
plaint.

2. The Learned Magistrate should have held that the
decision of the Full Bench in TWU v Cosmelia Hold-
ings Pty Ltd 75 WAIG 2944 was made without
jurisdiction and was wrong and he was accordingly
not bound by it.

3. The Learned Magistrate should have held that he had
jurisdiction under section 178 of the Workplace Re-
lations Act 1996 to hear and determine the
complaint.”

There was no appearance by or on behalf of the respondent.

INTERVENTION
The Honourable Minister for Labour Relations sought leave,

through counsel, to intervene in the appeal pursuant to s.30(1)
of the Act, the State clearly having an interest in two impor-
tant questions arising in this matter—

(a) Whether there was jurisdiction in the Industrial Mag-
istrate’s Court to hear and determine the complaint
which sought enforcement of a federal award.

(b) Whether the Full Bench of this Commission has ju-
risdiction to hear the appeal.

An application to be heard as amicus curiae was made
through counsel by the Honourable Attorney General.

Leave to intervene was granted without objection to the
Minister, there being sufficient interest in questions arising as
to the operation of the Act in the proceedings to warrant that
leave being granted. That leave having been given, there was
no need to grant leave, and none was granted, for the Attorney
General to be heard as amicus curiae.

It was agreed by counsel that the complainant before the
Industrial Magistrate’s Court was a federally registered or-
ganisation of employees and that the complaint sought the
enforcement of a federal award made under the Workplace
Relations Act 1996 (Cth), namely the Security Officers (West-
ern Australia) Interim Award 1996 (hereinafter referred to as
“the award”).

THE INDUSTRIAL MAGISTRATE’S COURT
The Industrial Magistrate’s Court was established in 1991

when the Act was amended by Act No 44 of 1991 (the Acts
Amendment (Industrial Courts) Act). What the Act did was
establish the Court in lieu of the office of Industrial Magis-
trate, under s.81 of the Act, to enable the continued enforcement
of federal industrial awards by the Industrial Magistrate, and,
as one understands it, create a court of competent jurisdiction
within the meaning of s.78 of the Act. (This occurred, it would
seem, as a result of the decision of Brown IM in ATAEA (WA
Branch) v Delarene Pty Ltd (1990) 70 WAIG 3366.) The pur-
pose of the amendment was to enable the enforcement of federal
awards before the Industrial Magistrate, sitting as a court of
competent jurisdiction. (That was the intention made clear by
the then Minister in the Second Reading Speech (Hansard, the
Legislative Assembly, 16 May 1991 at pages 2068-2069).)

The jurisdiction of the Industrial Court was invoked by the
complainant, pursuant to s.81A and s.83 of the Act, which,
inter alia, enable the enforcement of an award.

An award is defined in s.7 of the Act to mean “an award
made by the Commission under this Act”. There is, therefore,
an express provision of jurisdiction for enforcement of the
awards of this Commission.

Further, s.83 of the Act prescribes who can enforce awards
and orders and industrial agreements of this Commission. These
persons are the Registrar or a Deputy Registrar of this Com-
mission, an Industrial Inspector appointed under the Act and
any organisation or association (as defined in s.7 of the Act
and registered under the Act), named as a party to the award or
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employer bound by the award, industrial agreement or order;
or any person on his own behalf to whom the award, order or
industrial agreement applies.

There is no provision in Part III of the Act which would
enable a federal organisation to apply for or to obtain an order
to enforce a state award or a federal award.

His Worship held that he had no jurisdiction to hear and
determine the complaint, following the unanimous decision
of the Full Bench in TWU v Cosmelia Holdings Pty Ltd t/a
Kalgoorlie Fuel Company 75 WAIG 2944. In that appeal, the
Full Bench held that s.81A and s.83 of the Act did not confer
jurisdiction on the Industrial Magistrate’s Court to hear com-
plaints whereby it was sought to enforce a federal award. It is
true that, in that appeal, the Full Bench did not consider, nor
was it invited to consider, s.422 of the Workplace Relations
Act 1996 (Cth) (hereinafter referred to as the “WR Act”), then
the Industrial Relations Act 1988 (Cth) (see also s.414). The
amendments made in 1991, to which I have referred above,
were not considered by the Full Bench.

FEDERAL JURISDICTION
It is not a matter in dispute, and I accept that the Parliament

of the Commonwealth of Australia has the power to invest
State courts with federal jurisdiction (see s.71 and s.77 of the
Constitution and s.178(1) of the WR Act).

S.178 of the WR Act provides, inter alia, that, where a per-
son is bound by an award (i.e. an award as defined in s.4 of
that Act), a penalty may be imposed by “the Court (i.e. the
Federal Court) or by a court of competent jurisdiction”.

S.178(5)(b) of the WR Act provides that a penalty for the
breach of a term of any award may be sued for and recovered
by a party to the award.

S.178(6) of the WR Act empowers “the court concerned” to
also order the employer to pay to the employee the amount of
an apparent underpayment.

“The Court” is, of course, the Federal Court (see s.4(1) of
the WR Act).

A court of competent jurisdiction is relevantly defined to
mean—

(a) A court constituted by a police, stipendiary or spe-
cial magistrate;

(b) A court constituted by an industrial magistrate who
is also a police, stipendiary or special magistrate (see
s.177(A) of the WR Act).

By virtue of s.81B of the Act, any person who holds office
as an industrial magistrate also holds office as a stipendiary
magistrate. Accordingly, the Industrial Court at Perth, which
is constituted by an industrial magistrate, who is also a stipen-
diary magistrate, is a court of competent jurisdiction, as defined.

The jurisdiction of the Industrial Magistrate’s Court is con-
ferred by the Act, the Workplace Agreements Act 1993 (WA)
(as amended) and other Western Australian Statutes.

In my opinion, in the absence of an express provision to that
effect, the Act confers no jurisdiction on the Industrial Court
to hear and determine a complaint or application to enforce a
federal award.

If the State Parliament intended the court to have that juris-
diction and it were constitutional to so enact, then it would
have so enacted.

However, under s.77(iii) of the Constitution, as I have ob-
served, the Commonwealth Parliament can confer federal
jurisdiction on a state court, taking it as it finds it (see Harris v
Caladine (1991) 172 CLR 84 at 92 and Leeth v The Common-
wealth of Australia [1991-1992] 174 CLR 455 at 469).

The conferring is on the court as an institution and not on
the persons who compose it (see Western Newspapers Pty Lim-
ited and Another v Warren (1994) 56 IR 340 per Moore J at
pages 344-346 and the cases cited therein).

The 1991 amendment to the Act provides a mechanism for
the Industrial Magistrate to exercise jurisdiction in the enforce-
ment of federal awards. However, it does not expressly or
implicitly confer that jurisdiction. To interpret the language
otherwise is not justified.

However, since the Industrial Court is a court of competent
jurisdiction, there is conferred on it, by s.178 of the WR Act,
jurisdiction to hear and determine a complaint or application

to enforce a federal award and to exercise that jurisdiction
which the WR Act otherwise confers on courts of competent
jurisdiction (see also s.127A and s.179 of the WR Act).

I emphasise that the WR Act confers jurisdiction on the In-
dustrial Magistrate’s Court to hear and determine the complaint
at first instance.

IS THE APPEAL COMPETENT?
It remains to me to consider s.414(1) of the WR Act, which

reads as follows and which is in the same terms as s.52(1) of
the Industrial Relations Act 1988 (Cth), which was consid-
ered by the High Court in Re BWIU and Others; Ex parte
Pillar [1991] 174 CLR 263 (“Pillar’s Case”)—

“Subject to this Act, the jurisdiction of the Court in rela-
tion to an act or omission for which an organisation or
member of an organisation is liable to be sued, or to be
proceeded against for a pecuniary penalty, is exclusive of
the jurisdiction of any other court created by the Parlia-
ment or any court of a State or Territory.”

The section does not prohibit a State court dealing with a
matter simply because the matter affects or concerns an “or-
ganisation”, federally registered, or a member thereof (see
McMahon v Labor Council of New South Wales (1985) 81
FLR 45 and Williams and Others v Hursey [1959] 103 CLR
30 at 51, 88-89).

Some words which appeared in s.52(1) of the Industrial
Relations Act 1988 (Cth), and which also appear in s.414(1)
of the WR Act, were considered in Pillar’s Case (op cit),
namely—

“the jurisdiction of the Court (i.e. the Federal Court) in
relation to an act or omission for which an organisation is
liable to be sued, or to be proceeded against for a pecuni-
ary penalty”

S.414(1) of the WR Act, like s.52(1), defines a jurisdiction
exclusive to the Federal Court.

The High Court observed in Pillar’s Case at page 266—
“If any operation is to be given to those words, that op-
eration is limited to proceedings for a pecuniary penalty
for offences under the Act. Jurisdiction in proceedings
for other kinds of pecuniary penalties is dealt with ex-
pressly by s.178 which clearly provides for the exercise
of concurrent jurisdiction by the Federal Court and other
courts of competent jurisdiction and, arguably, by s.290(2)
which relates to recovery of moneys in a court of compe-
tent jurisdiction.”

S.414(1) of the WR Act is expressed to be “subject to this
Act.” S.178 still confers the concurrent jurisdiction in relation
to the recovery of pecuniary penalties other than offences un-
der the Act and for the granting of orders for underpayments
(see s.178(6)).

S.414(1) of the WR Act is to be read subject to s.178. Juris-
diction is, therefore, to be read as conferred by s.178 on the
Industrial Court as a court of competent jurisdiction to hear
and determine the complaint for enforcement of the federal
award made at first instance.

There is no doubt that jurisdiction to enforce federal awards
is conferred on the Industrial Magistrate’s Court by s.127A
and s.178(1) and, indeed, s.179 of the WR Act.

A question arises as to whether this appeal is competent.
That question was neither raised or considered in TWU v
Cosmelia Holdings Pty Ltd t/a Kalgoorlie Fuel Company (op
cit).

S.414(3) of the WR Act, which is clear in its meaning, reads
as follows—

“The jurisdiction of the Court under section 422 is exclu-
sive of the jurisdiction of any court of a State or Territory
to hear and determine an appeal from a judgment from
which an appeal may be brought to the Court under that
section.”

S.422(1) of the WR Act, reads as follows—
“An appeal lies to the Court from a judgment of a court
of a State or Territory in a matter arising under this Act.”

Since it was implicitly conceded, for the purposes of the
argument, that the Full Bench was a court of a State or Terri-
tory (which, in any event, it is), then s.414(3), read with s.422,
confers sole jurisdiction to hear appeals from a judgment of a
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court of a State or Territory, in this case the Industrial Magis-
trate’s Court.

“Judgment” is defined in s.4 of the WR Act to mean, inter
alia, an order. Accordingly, an order of the Industrial Court at
Perth would constitute judgment, for the purposes of s.414
and s.422.

The words of the sections plainly and unequivocally confer
sole appeal jurisdiction in relation to an order, decision, etc. of
the Industrial Magistrate’s Court, when it exercises the juris-
diction conferred by s.178 upon it as a court of competent
jurisdiction, on the Federal Court and the Federal Court ex-
clusively.

In any event, I do not think that the word “decision” in s.84
of the Act could be interpreted so as to confer jurisdiction on
the Full Bench to hear an appeal from the Industrial Court,
when it sits to exercise jurisdiction conferred on it by the Com-
monwealth Parliament.

This view is borne out by the fact that the Act confers juris-
diction in relation to matters under the Act and other State
legislation on the Industrial Court. Accordingly, a “decision”
could only be or read as a decision made in the exercise of that
jurisdiction.

Accordingly, whilst, in my opinion, there was jurisdiction
in the Industrial Court to hear and determine the complaint,
there is no jurisdiction in the Full Bench to hear or determine
this appeal.

I would, for those reasons, dismiss the appeal.
COMMISSIONER S A CAWLEY AND COMMISSIONER

P E SCOTT: This is an appeal against a decision of the indus-
trial magistrate given in Complaint No. CP 204 of 1998 in
January 1999. The Australian Liquor, Hospitality and Miscel-
laneous Workers Union, Miscellaneous Workers Division,
Western Australian Branch (the complainant at first instance
and appellant here) filed a complaint with the industrial mag-
istrate’s court of the Industrial Relations Act, 1979 (“the WA
Act”). The complaint alleged that Falcon Investigations and
Security Pty Ltd (the respondent at first instance and in this
appeal) breached the Security Officers (Western Australia)
Interim Award, 1996. The industrial magistrate dismissed the
complaint on the basis that there was no jurisdiction to deal
with it. The learned industrial magistrate made clear on the
record that he was bound by the decision of the Full Bench in
Transport Workers Union of Australia, W.A. Branch and
Cosmelia Holdings Pty Ltd t/a Kalgoorlie Fuel Company
(1995) 75 WAIG 2944 (“the Cosmelia case”) in reaching this
conclusion.

The Cosmelia case involved an appeal to the Full Bench by
a union against decisions of an industrial magistrate in the
case of complaints of underpayment of wages by an employer
bound by an award of the Australian Industrial Relations Com-
mission. The Full Bench dismissed the appeal on the basis
that the jurisdiction of the industrial magistrate’s court was
limited to that conferred by the WA Act and thereby it could
not deal with a claim of breaches of a federal award made by
a federally registered union. The appellant here effectively
appeals to this Full Bench to revisit that decision. It seeks a
declaration that the industrial magistrate’s court as constituted
under the WA Act has jurisdiction to hear and determine the
complaint of a breach of a federal award and seeks an order
that the complaint be remitted back to the industrial magis-
trate for hearing and determination.

There was no appearance by or on behalf of the respondent
in the appeal proceedings and it is noted that the Registrar of
the Western Australian Industrial Relations Commission re-
ceived prior notice from the respondent that it had no wish to
be heard. There was, however, an appearance on behalf of the
Minister for Labour Relations and the Attorney General who
successfully sought leave to intervene and be heard on the
matter of jurisdiction. Ms J Smith (of counsel) made the sub-
missions on behalf each intervenor.

Mr R Farrell (of counsel) submitted on behalf of the appel-
lant that, contrary to the decision of the Full Bench in the
Cosmelia case, there is jurisdiction for the industrial magis-
trate’s court established under the WA Act to deal with a matter
of enforcement of an award of the Australian Industrial Rela-
tions Commission. Ms Smith’s submissions parallelled those
of Mr Farrell. Both counsel also drew attention to sections

422 and 414 of the (Cth) Workplace Relations Act 1996 as to
the appeals from decisions on enforcement of federal awards.
Their submissions as to the jurisdiction of the industrial mag-
istrate’s court to deal with enforcement of awards of the
Australian Industrial Relations Commission in this case and
the effect of the decision in the Cosmelia case can be summa-
rised as follows.

Section 81 of the WA Act provides for the establishment of
an industrial magistrate’s court. The complaint at first instance
was made to it. The complaint alleged a breach of the Security
Officers’ (Western Australia) Interim Award, 1996. That is an
award of the Australian Industrial Relations Commission made
pursuant to the (Commonwealth) Workplace Relations Act
1996 (“the Federal Act”). Section 178(1) of the Federal Act,
inter alia, provides that a penalty or remedy may be imposed
by “the Court or … by a court of competent jurisdiction” when
an award has been breached. “Court” is defined in section 4 of
the Federal Act as the Federal Court of Australia. Section 177A
of the Federal Act states that, for the purposes of Division 1—
Penalties and other remedies for contravention of awards and
orders in Part VIII—Compliance, a “court of competent juris-
diction” means—

“(a) a District, County or Local Court; or
(b) a magistrate’s court.”

And section 4(1) of the Federal Act states that “magistrate’s
court” means—

“(a) a court constituted by a police, stipendiary or special
magistrate; or

(b) a court constituted by an industrial magistrate who
is also a police, stipendiary or special magistrate.”

Section 81B(1) and (2) of the WA Act provides that an in-
dustrial magistrate’s court shall be constituted by an industrial
magistrate who, in order to hold that office, must be a stipen-
diary magistrate. Thus, it is submitted, the Australian
Parliament which, under the Commonwealth of Australia Con-
stitution Act has the power to invest State courts with federal
jurisdiction, has done so with respect to enforcement of fed-
eral awards made by the Australian Industrial Relations
Commission with the effect in Western Australia being that
the industrial magistrate’s court is “a court of competent juris-
diction” for enforcement of federal awards.

In support Ms Smith referred the Full Bench to the High
Court judgement in Re Building Workers’ Industrial Union of
Australia and Others; ex parte Pillar (1991) 174 CLR 263 at
266 where Brennan J held that concurrent jurisdiction under
section 178 of the Federal Act is vested in the Federal Court
and other courts of competent jurisdiction. The Full Bench
was also referred to the joint judgement of Brennan C J and
Toohey J. in the High Court case of Gould v Brown (1998) 72
ALJR 375 in which they observed (at 385) in relation to the
question of whether a State parliament could vest a State ju-
risdiction in a federal court and thereby divert that court from
the exercise of its federal jurisdiction, that it was precisely to
overcome the possibility of such an objection to the investing
of a federal jurisdiction in State courts that the Australian Con-
stitution provides the “autochthonous” expedient of conferring
legislative power on the federal parliament to vest federal ju-
risdiction and federal judicial power in State courts irrespective
of the absence of any agreement of a State parliament.

Both counsel also submitted that the Full Bench should have
regard for the purpose of the amendment of the WA Act in
1991 by Act No. 44 of 1991 (Acts Amendment (Industrial
Courts) Act) which was intended to ensure that an industrial
magistrate sitting as an industrial magistrate’s court pursuant
to the WA Act could enforce federal awards. The amendment
followed a conclusion by an industrial magistrate in the case
of The Australian Theatrical and Amusement Employees As-
sociation (WA Branch) and Delarene Pty Ltd trading as Hoyts
Theatres Limited (1990) 70 WAIG 3366 (“the Delarene case”)
that he could not enforce a federal award because his appoint-
ment was to an office under the WA Act and not to a court. The
appellant and the intervenors say the 1991 amendment of the
Western Australian legislation to provide for the industrial
magistrate’s court not only overcame the problem identified
by the industrial magistrate in the Delarene case but reflected
the intention of the State legislature that a court of competent
jurisdiction for the conferring of jurisdiction under the
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Federal Act for the enforcement of awards of the Australian
Industrial Relations Commission exist pursuant to the State
legislation.

The appellant and the intervenors say that for all these rea-
sons the decision of the Full Bench in the Cosmelia case to
quash the decision of the industrial magistrate on the basis of
a finding that there was no jurisdiction for the industrial mag-
istrate’s court to hear or determine complaints made in relation
to a federal award because “neither section 81A nor 83 [of the
WA Act], nor any other provision, confers or conferred juris-
diction on the industrial magistrate’s court, established under
section 81(1) of the Act, to hear complaints” was erroneous.

The appellant and intervenors submit that while the indus-
trial magistrate’s court is bound by the law as found by the
Full Bench, the Full Bench is not and this Full Bench should
revisit the issue of jurisdiction and, if it does not allow of the
appeal, it might usefully comment on whether the Cosmelia
case could have been decided on a similar basis and on whether
the industrial magistrate’s court constituted pursuant to the
WA Act should continue to consider itself bound by that deci-
sion. This latter prospect was raised in the context of whether
or not the Full Bench had any power to quash or set aside a
decision from an industrial magistrate’s court under the WA
Act in respect of a federal award having regard for sections
422(1) and 414 (3) of the Federal Act.

First the matter of any jurisdiction for the industrial magis-
trate’s court to deal with an enforcement of a federal award as
was applied for at first instance here. Having regard for the
clear authority of the federal parliament to vest a federal juris-
diction in a State court, provisions of the Federal Act and the
constitution of the industrial magistrate’s court we have no
doubt that it is a “court of competent jurisdiction” for the pur-
poses of the conferring of jurisdiction to deal with breaches of
federal awards, agreements and orders. In our view the deci-
sion of the Full Bench in the Cosmelia case was wrong in law
having been decided without the benefit of argument on the
point now before the Full Bench.

As noted, the appellant seeks a declaration as to that juris-
diction of the industrial magistrate’s court and a remittance of
the complaint back to it for hearing and determination. But,
notwithstanding the conclusion above as to the jurisdiction,
the course sought by the appellant is not open because there is
no jurisdiction for the Full Bench to deal with this appeal for
the following reasons.

Section 422(1) of the Federal Act provides that an appeal
lies to the Court (which, as noted, relevantly means the Fed-
eral Court of Australia) from a judgement of a court of a State
or Territory arising under that legislation. And section 414(3)
provides that the jurisdiction under section 422 of the Federal
Act “is exclusive of the jurisdiction of any court of a State or
Territory to hear and determine an appeal from a judgement
from which an appeal may be brought to the Court under that
section”.

It follows that there is no jurisdiction for the Full Bench of
the Western Australian Industrial Relations Commission to hear
and determine an appeal from a decision of the industrial mag-
istrate’s court on a matter of enforcement of an award made
by the Australian Industrial Relations Commission. The Fed-
eral Court of Australia has exclusive jurisdiction with respect
to such appeals. In the absence of any jurisdiction for the Full
Bench to deal with this appeal, it must be dismissed.

But there is force in the submissions of the appellant and the
intervenors for relief, effectively, from the decision by the Full
Bench in the Cosmelia case. The finding that there was no
jurisdiction for the industrial magistrate’s court constituted
under the (WA) Industrial Relations Act, 1979 to deal with
enforcement of an award made by the Australian Industrial
Relations Commission was wrong in law and this Full Bench
should make it clear that the industrial magistrate’s court is
not to be bound by the decision in the Cosmelia case as to its
jurisdiction.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly,
APPEARANCES: Mr R Farrell (of Counsel), by leave,

on behalf of the appellant.
No appearance by or on behalf of the respondent.

Ms J Smith (of Counsel), by leave, on behalf of the
intervener.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

(Appellant)

and

Falcon Investigations and Security Pty Ltd

(Respondent)

and

The Honourable Minister for Labour Relations

(Intervener)

No. 78 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S A CAWLEY
COMMISSIONER P E SCOTT.

 17 March 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 22nd day of February 1999, and having heard Mr R
Farrell (of Counsel), by leave, on behalf of the appellant and
there being no appearance by or on behalf of the respondent
and Ms J Smith (of Counsel), by leave, on behalf of the
intervener, and the Full Bench having reserved its decision on
the matter, and reasons for decision being delivered on the
17th day of March 1999 wherein it was found that the appeal
should be dismissed, it is this day, the 17th day of March 1999,
ordered that appeal No 78 of 1999 be and is hereby dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Quirk Corporate Cleaning Australia Pty Ltd

(Appellant)

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch.

(Respondent).

No. 1706 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER S J KENNER.

29 March 1999.
Reasons for Decision.

THE PRESIDENT: This is an appeal brought under s.84 of
the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) against the decision of the Industrial
Magistrate, who found that the appellant had breached Clause
18(2) of the Contract Cleaners’ (Ministry of Education) Award
1990 (hereinafter referred to as “the award), and who imposed
penalties, namely a caution with no costs.
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In fact, Complaint No CP147 of 1998 alleged that, on 1 July
1998 at West Perth, the appellant, being a party bound by Award
A5 of 1981, namely the Contract Cleaners’ (Ministry of Edu-
cation) Award, failed to provide time and wages contrary to
Clause 18(2).

GROUNDS OF APPEAL
Against that decision, the appellant now appeals on the fol-

lowing grounds—
“1. The Industrial Magistrate erred in law in finding that

the appellant had breached clause 18(2) of the Con-
tract Cleaners (Ministry of Education) Award (“the
Award”).
Particulars

(a) Clause 18(1) of the award directs that an em-
ployer bound by the award shall keep certain
information in the form of a Time and Wages
record. That record, so kept, is The Record
for the purposes of the award.

(b) Clause 18(2) grants a power of inspection to a
union representative to inspect The Record.
The power of inspection provided by this
clause is modified to the extent provided in
Appendix – S49B – Inspection of Records Re-
quirements.

(c) The Summons to the Defendant upon Com-
plaint (CP 147 of 1998) alleged that the
defendant (the appellant) had failed to provide
time and wages records contrary to clause
18(2) when required to do so on 1st July 1998.
The refusal to allow access to the records then
demanded by the union was agreed at para-
graph 10 of the Statement of Agreed Facts for
the reasons stated therein.

(d) The demand made by the union to inspect the
records (refer Exhibits dated 29th June 1998)
of five named employees could not amount to
a proper request to inspect The Time and
Wages Record as required to be kept in ac-
cordance with clause 18(2) of the award. The
record must be open for inspection not a part
of it. The Industrial Magistrate’s finding to the
contrary is wrong in law.

(e) The finding of the Industrial Magistrate that
the employer had failed to comply with clause
4 of the Industrial Relations (General) Regu-
lations 1997 is irrelevant to a determination
of the matter of complaint.

2. The Industrial Magistrate erred in law and was
influenced by his finding that ... “under the cir-
cumstances, the defendant could have printed out
records and manually deleted reference to other
employees, even if cutting and pasting was re-
quired”. An employer in producing such amended
records for inspection would be in breach of
clause 18(2) of the award which requires that “The
time and wages record” be open for inspection.
The award does not allow parts of the record to
be open for inspection.

3. The appellant seeks an order of the Commission that
the conviction of the appellant for breach of clause
18(2) of the award be quashed.”

THE AWARD
Clause 18(1) of the award reads as follows—

“Each employer shall keep a time and wages record show-
ing the names and addresses of each employee, the nature
of the work, the location of the work, the hours worked
each day, the starting and finishing times of those hours,
and the wages and allowances paid each week. Any sys-
tem of automatic recording by means of a machine shall
be deemed to comply with this provision to the extent of
the information recorded.”

Clause 18(2) of the award reads as follows—
“Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours
to the employer.

The time and wages record shall be open for inspection
by a duly accredited official of the Union during the usual
office hours, at the employer’s office or other convenient
place, and the accredited official shall be allowed to take
extracts therefrom. The employer’s works shall be deemed
to be convenient place for the purpose of this paragraph,
and if for any reason the record be not available at the
works when the official calls to inspect it, it shall be made
available for inspection within 12 hours either at the em-
ployer’s office or at the works. The inspection of the
records is to be conducted in such a manner that it does
not interfere unduly with the conduct of the employer’s
business.”

The Section 49B Appendix to the Award read, at all material
times is as follows—

“(1) Where this award, order or industrial agreement
empowers a representative of an organisation of em-
ployees party to this award, order or industrial
agreement to inspect the time and wages records of
an employee or former employee, that power shall
be exercised subject to the Industrial Relations (Gen-
eral) Regulations 1997 (as may be amended from
time to time) and the following—

(a) The employer may refuse the representative access
to the records if—

(i) the employer is of the opinion that access to
the records by the representative of the organi-
sation would infringe the privacy of persons
who are not members of the organisation; and

(ii) the employer undertakes to produce the records
to an Industrial Inspector within 48 hours of
being notified of the requirement to inspect
by the representative.

(b) The power of inspection may only be exercised by a
representative of an organisation of employees au-
thorised for the purpose in accordance with the rules
of the organisation.

(c) Before exercising a power of inspection, the repre-
sentative shall give reasonable notice of not less than
24 hours to an employer.”

That is a provision inserted pursuant to s.49B of the Act.

BACKGROUND
There were agreed facts before His Worship at first instance

in the form of a schedule which appears now at pages 8-10 of
the Appeal Book (hereinafter referred to as “AB”).

Those facts were, at all material times, the defendant was
and had been a party to the award and was the employer of
cleaners at Hampton Senior High School at Hamersley Place,
Morley. Some, but not all, of the cleaners were members of
the respondent organisation of employees at the time when a
request for inspection of records was made.

On 23 June 1998, Tonia Kluczniak, an official of the re-
spondent organisation, requested the appellant, by facsimile,
that the cleaners’ records be made available to her for inspec-
tion pursuant to Appendix – s.49B – Inspection of Records
Requirements of the award.

On 23 June 1998 also, one Ronnie Meade, the appellant’s
Human Resources Manager, denied the respondent organisa-
tion access to the time and wages records as requested on the
basis that the respondent organisation had failed to demon-
strate which particular people were members of the
organisation, had failed to provide the appellant with the mem-
bers’ written authority to make such records available and to
specify what records the respondent organisation wished to
inspect. Ms Meade apparently also indicated that she believed
that the appellant could refuse access to records if the privacy
of non-member records could be infringed.

On 23 June 1998, one Jane Oborn, representing the respond-
ent organisation, telephoned Ms Meade and said that she
wanted to look at the records of union members only and was
advised by Ms Meade, who checked the company records,
that only two union members, paying union dues by payroll
deduction, were employed as cleaners at Hampton Senior High
School.

Ms Meade advised, in writing, that these could be inspected
the next day.
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On 24 June 1998, Ms Kluczniak and Ms Oborn attended the
appellant’s office and Ms Oborn demanded that they be per-
mitted to inspect every cleaner’s records and refused to identify
which employees were union members.

Ms Oborn did not produce any signed authorisation grant-
ing her the right to see such records and Ms Meade informed
Ms Oborn that she would inquire of the employees to ascer-
tain if any employee objected to the request to inspect their
records. Ms Oborn said that she would return on 26 June 1998
at 12.00 noon.

Later that day, Ms Meade wrote to the respondent organisa-
tion informing it that she was making contact with employees
to ascertain if they objected to the respondent organisation
viewing their records, etc.

On 24 June 1998, the Chamber of Commerce and Industry
(hereinafter referred to as “the CCI”), acting as agent for the
appellant employer, wrote to the respondent organisation say-
ing, amongst other things, that in the event of a proper request
being made, the records would be produced for inspection by
an Industrial Inspector, pursuant to the relevant award provi-
sions. By this letter, the appellant refused the respondent
organisation access to the records sought.

On 29 June 1998, the respondent organisation wrote again
requesting access to the company’s records.

The CCI wrote again on 29 June 1998, pointing out the ef-
fect of the award variation 78 WAIG 1471 at 1491 and
concluding that, acting on the advice, such inspection as
claimed by the respondent organisation would infringe the
privacy of persons not members of the organisation.

On 1 July 1998 at 12.00 noon, Ms Kluczniak and Ms Oborn
attended the offices of the appellant and were referred to the
CCI letter of 29 June 1998, which had given an undertaking to
produce the records to an Industrial Inspector within 48 hours.
Ms Oborn asked whether access was now being refused, to
which Ms Meade answered that the respondent organisation
was then being denied access to the records for reasons stated
in the CCI letter.

The respondent organisation requested the Department of
Productivity and Labour Relations (hereinafter referred to as
“DOPLR”) to obtain copies of these records from the appel-
lant. The appellant was telephoned by an Industrial Inspector,
Mr Graham Lilleyman, requesting that the time and wages
records be produced for inspection and, on 9 July 1998, he
told the appellant that he could not visit its office as arranged
and he requested that the records be delivered to his office for
the purpose of inspection. It was agreed that the requested
time and wages records would be delivered to him on 13 July
1998. In accordance with these arrangements, four cartons were
delivered on 13 July 1998. DOPLR obtained copies of the
said records from the appellant and the respondent organisa-
tion obtained the records on 29 July 1998.

REASONS FOR DECISION—FIRST INSTANCE
There were submissions made to His Worship, who then

gave reasons for decision finding the breach proven and mak-
ing the orders which I have set out above.

His Worship noted that, essentially, it was conceded by the
appellant’s representative at the hearing that the principal rea-
son for refusing access on 1 July 1998, following the formal
request on 29 June 1998, was that the appellant’s relevant
records were kept in a computer system which did not allow
the separation of individual’s records. That is, the records could
only show all the employees’ details, thus revealing non-un-
ion employees’ details as well.

It was also confirmed by the appellant’s representative, ac-
cording to His Worship, that “there was no computer
programme to print out, for example, employee Xs details by
themselves. It is on this basis essentially that access was re-
fused.” Mr Jones did confirm this at first instance (see page
23(AB)). His Worship referred to the Industrial Relations (Gen-
eral) Regulations 1997 and Clause 4 in particular, which makes
it a requirement for an employer to keep time and wages records
such as that only one employee’s records appear on any one
page. This was so, whether or not the records were kept in
paper form or electronic form. Thus the appellant was not com-
plying with the regulations made pursuant to the Act and, in
essence, was holding out this breach as a valid reason for not
complying with Clause 18 of the award.

The second reason was that non-union employees had to be
considered and this remained valid, so His Worship held.

I would interpose that Clause 3 of the regulations reads as
follows—

“3.  In this Part —
“time and wages records” means those records that
an employer is required to keep or cause to be kept
under an award, order or industrial agreement, and
which detail the performance by the parties of their
obligations under the award, order or industrial agree-
ment.”

Clause 4 of the regulations, insofar as it is relevant, pro-
vides as follows—

“4. (1) An employer is to ensure that the time and
wages records of the employer are kept —

(a) by —
(i) making entries in the English

language in or on a separate
page of a bound or loose-leaf
book kept specifically for that
purpose; or

(ii) recording or storing the particu-
lars required to be entered in the
time and wages records by
means of a mechanical, elec-
tronic or other device, but so
that the particulars so recorded
or stored will remain in the form
in which they were originally
recorded or stored and will be
capable of being reproduced in
written form in the English lan-
guage;

(b) with only one employee’s records ap-
pearing on any one page;

(c) so that the record for each pay period
of each employee is identifiable; and

(d) in a manner that enables compliance
with the relevant award, order or in-
dustrial agreement to be readily
ascertained.

(2) A person is not to alter time and wages records
unless the alteration is annotated so as to iden-
tify—

(a) the nature of the alteration;
(b) the person making the alteration; and
(c) the date on which the alteration was

made.
Penalty: $40.”

His Worship then dealt with the wording of s.49B of the Act
and s.49B Appendix to the award. Neither overtly placed any
requirements upon or supposed fetters on the employer in-
forming his, her or its opinion that access would infringe
privacy.

His Worship held that, while it could not be taken as in-
tended, the formation of the opinion of the appellant was totally
subjective without an objective element to make the decision
subject to scrutiny. If such were the case, the appellant’s fail-
ure to comply with the record-keeping requirements was itself
a separate offence under the regulations which would allow it
to avoid disclosure of the documents.

His Worship said that he could infer under s.49B(1)(a) of
the Act and the Appendix, both subjective and objective ele-
ments, namely—

(a) that the employer must honestly believe that access
to the records by the respondent organisation would
infringe the privacy of persons who are not mem-
bers; and

(b) that such belief is reasonable, bearing in mind the
facts and circumstances of each case.

His Worship then held that, once a prima facie breach of the
inspection provision was made out, the onus shifted to the
refusing employer to establish that the refusal was honestly
and reasonably made; this reversal of onus would not apply in
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the matter under the Court’s prosecution jurisdiction where
normal criminal standards and practices apply (see s.81CA of
the Act).

His Worship, therefore, accepted that the appellant honestly
believed that the privacy of its non-union members might be
jeopardised by showing the union representatives full details
of the records. However, taken objectively, the appellant’s
position could not be maintained. The problems of the records
existed because of the appellant’s own non-compliance with
legal requirements. Under the circumstances, the appellant
could have printed out records and manually deleted reference
to other employees, even if cutting and pasting was required,
His Worship held.

The appellant was thus in breach of Clause 18(2) of the award
and the complaint was made out, the refusal not being valid,
so His Worship found.

ISSUES AND CONCLUSIONS
The s.49B Appendix empowers a representative of an or-

ganisation of employees to inspect the time and wages record
of an employee or former employee. That power is required to
be exercised subject to the regulations. That means, inter alia,
that extracts of records can be taken under Regulation 5. How-
ever, that is the only regulation which would seem to govern
the power of inspection. Regulations 3 and 4 respectively de-
fine what records are and prescribe their form.

At the heart of this matter was whether the employer had the
right to refuse the representative of an organisation of em-
ployees. Under the Appendix, the employer is specifically
entitled to refuse the representative access to the records if
two conditions precedent are fulfilled—

(a) If the employer is of the opinion that access to the
records by the representative of the organisation
would infringe the privacy of persons who are not
members of the organisation.

(b) The employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being no-
tified of the requirement to inspect by the
representative.

This appeal revolved around the finding by His Worship that
the opinion referred to in Clause 1(a) of the Appendix had to
be held on reasonable grounds.

The case for the appellant was that, contrary to Clause 18(2),
the records were not open for inspection. The appellant’s case
was that His Worship erred in holding that His Worship’s opin-
ion had to be held on reasonable grounds, and that all that was
sufficient was that the employer held an opinion that access to
the records by the representative would infringe the privacy of
persons not members of the organisation. As well, there had
been the requisite production to the Industrial Inspector.

In this case, the requisite opinion as to infringement of pri-
vacy was said in evidence to have been formed.

It was submitted that, if the words “on reasonable grounds”
or a phrase of similar meaning were to be implied, then Parlia-
ment would have inserted it. In any event, so the submission
went, and, as I understand it, the legislature requires produc-
tion, at least in due course, to an Industrial Inspector.

The criticism of that approach, inter alia by Mr Rosales-
Castaneda who appeared for the respondent, was that
unnecessary time would elapse when promptness was the ob-
ject of the exercise, both by statute, regulation and under the
award.

In the Macquarie Dictionary (3rd Edition), there are two of
the definitions there appearing, which are relevant—

“1. judgme nt of a person or thing with respect to char-
acter merit etc.”

Within those definitions, a judgment has to be made. There
cannot be a mere expression of opinion and there must be a
basis for the judgment.

The award must be construed in its context as a whole. (As
to the principles for interpreting awards, see Norwest Beef
Industries Ltd and Derby Meat Processing Co Ltd v AMIEU
64 WAIG 2124 (IAC).)

Clause 18, in mandatory terms, requires that each employer
shall keep a time and wages record. The particulars required to
be kept are also prescribed. Automatic recording is permitted.

The award also, in mandatory terms, requires that the record
shall be open for inspection by a duly accredited official of the
union. The award also requires that an accredited official of
the respondent organisation shall be allowed to take extracts
therefrom and that, if the record is not available for inspection
when the official calls, then the employer is required to make
it available for inspection within twelve hours. Thus, there is a
clear and mandatory requirement under Clause 18, firstly, to
maintain a time and wages record and, secondly, to have it
available, at most, within twelve hours to enable a right of
inspection.

The provisions requiring the proper keeping of a time and
wages record is a very important part of industrial law. It is a
means whereby a check may be kept as to whether awards are
being observed, and it is just as much to the benefit of the
employer that he and all others comply with the award as it is
to the benefit of the employee. Otherwise, competition by
employers who seek to break awards would affect very seri-
ously those who maintain the provisions of the law (see Tourrier
v H. Lester (1941) 44 CAR 247).

S.49B, as manifested in the Appendix to the award, requires
the giving of notice of not less than twenty-four hours before
a power of inspection is exercised. That varies the award in
that respect. As I have said, the regulations also prescribe, in a
limited way, under Regulation 5, how the power is to be exer-
cised. The s.49B Appendix to Clause 1(b) and (c) does too.

However, the regulations and the Appendix do not dilute the
duty of the employer under the award to maintain in a particu-
lar form, and have or make available for inspection, time and
wages records.

One exception to the requirement is that contained in Clause
1(a) of the Appendix, which, as I have observed, depends for
its invocation on the fulfilment of two conditions.

It is quite clear that the employer may refuse the representa-
tive access to the records if the employer is of opinion that
access to the records would infringe the privacy of persons
who are not members of the organisation.

It was not submitted to the Full Bench what “infringement
of privacy” means, primarily for the purposes of the award.
However, the employer must reach an opinion. The employer
cannot merely state that he/she/it has that opinion.

In order to reach an opinion as to a state of fact, one has to
have information. I do not think that an opinion which is mani-
festly wrong or arrived at recklessly or in bad faith is sufficient
to found an opinion. Otherwise, the Act and the award would
enable avoidance of obligations which it expressly and
mandatorily confers, on a whim, on an opinion carelessly
formed, or personally arrived at. That meaning of opinion can
be learned from the context of s.49B of the Act and the award.

It would be wrong to interpret a right to lightly, subjectively
escape the obligation under the award as being conferred on
the employer when duties are so clearly imposed. In any event,
it is clear that the Appendix to Clause 1(b) exists to protect the
privacy of other persons and for no other reason. It does not
exist to absolve the employer from an obligation. It cannot
otherwise be invoked. There must be a factual basis for the
opinion. In this case, there was none.

There was nothing to prevent the separate extraction of
records relating to the two union member employees. If records
are maintained in accordance with the award, there is no rea-
son why that cannot always be done.

There was no request to examine the records of non-union
members and no risk that their privacy would be infringed.
There was no reason, in fact, why such an opinion should have
been reached, bearing in mind that an opinion is, in its most
apposite definition, “judgment or belief resting on grounds
insufficient to produce certainty”.

However, an opinion in the context of the award has to rest
on reasonable, credible grounds and grounds sufficient to en-
able the employer properly to otherwise avoid its obligations
in order to protect the privacy of persons not members of the
organisation. The forming of such an opinion is not subjec-
tive.

The employer is not relieved of his/her/its obligation merely
because there is a requirement to produce documents to an
Industrial Inspector. That requirement only exists if the em-
ployer reaches the required opinion and as a safety valve.
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As I have observed, there is only one exception to the pri-
mary obligation imposed by the award and not diluted by the
Appendix.

As His Worship noted, too, Regulation 4 of the regulations
requires that only one employee’s records appear on any one
page. This was not done in its original form. His Worship was
right to conclude that the employer was the author of his own
misfortune by failing to comply with the regulations and could
not shelter behind his failure to keep the records in the pre-
scribed form. Put shortly, however, His Worship correctly
observed that records relating to individual employees could
have been printed out, even with some manual emendation.
Since it was in the employer’s power to do that, it was not
open to the employer to arrive at the opinion that access to
records by the representative of the respondent would infringe
the privacy of persons not members of the organisation. I say
that, using the narrow and Dictionary definition of “opinion”
referred to above.

If however, His Worship were right in saying that an honest
and reasonable belief were required before a valid opinion could
exist so as to absolve the employer from the duty to permit
inspections, then no such honest and reasonable belief could
exist, given that the records were not maintained in the proper
form and were, in any event, capable of production so as not
to risk infringement of the privacy of non-members of the or-
ganisation. Further, nothing was said to His Worship to indicate
that separate records could not be produced for the two union
member employees.

As His Worship correctly observed, if the mere subjec-
tive opinion of the defendant were to stand and to further
not be subject to scrutiny, then the defendant’s failure to
comply with the record keeping requirements which, in
itself, constituted a separate offence, would allow avoid-
ance of disclosure.

The matter can also be looked at as follows. I refer to the
dicta of Mason and Wilson JJ in Cooper Brookes (Wollongong)
Ptd Ltd v The Commissioner of Taxation of the Common-
wealth of Australia [1980-1981] 147 CLR 297 at 320-321 and,
in particular, the following—

“For the reason already given in the discussion of the lit-
eral rule, departure from the ordinary grammatical sense
cannot be restricted to cases of absurdity and inconsist-
ency.
In some cases in the past these rules of construction have
been applied too rigidly. The fundamental object of statu-
tory construction in every case is to ascertain the legislative
intention by reference to the language of the instrument
viewed as a whole. But in performing that task the courts
look to the operation of the statute according to its terms
and to legitimate aids to construction.”

and
“But the propriety of departing from the literal interpre-
tation is not confined to situations described by these
labels. It extends to any situation in which for good rea-
son the operation of the statute on a literal reading does
not conform to the legislative intent as ascertained from
the provisions of the statute, including the policy which
may be discerned from those provisions.
Quite obviously questions of degree arise. If the choice is
between two strongly competing interpretations, as we
have said, the advantage may lie with that which pro-
duces the fairer and more convenient operation so long as
it conforms to the legislative intention. If, however, one
interpretation has a powerful advantage in ordinary mean-
ing and grammatical sense, it will only be displaced if its
operation is perceived to be unintended.”

The duty upon the employer to permit and produce the pre-
scribed time and wages record for inspection is not abolished
or deleted by the statute. That duty remains.

However, the employer is enabled to protect the privacy of
employees who are not members of the representative organi-
sation in terms of s.49B of the Act and the consequent appendix
to the award. The employer is not entitled to escape his or her
liability, but to act to protect non-member employees, if he/
she/it forms the requisite opinion. There is then the added safety
valve of the function of an Industrial Inspector to whom the
records are produced.

This Commission does not suffice as a substitute for the
employer carrying out his or her duty or forming the req-
uisite opinion to protect the infringement of non-member
employees’ “privacy”. To interpret the Act otherwise, given
the terms of the award and the preservation of the em-
ployer’s duties in the Act, would be to deny a fair and
more convenient operation thoroughly consonant with the
legislative intention.

Further, to interpret the word “opinion” as I have and as His
Worship did, recognises and promotes the clearly voiced leg-
islative intention.

There is no ambiguity, such as to require recourse to the
Second Reading Speech. In any event, the Full Bench was not
taken to it by Mr Jones or Mr Rosales-Castaneda.

In my opinion, His Worship did not err in finding as he did.
There was a breach of the award proven, as found.

No ground of appeal was made out. For those reasons, I
would dismiss the appeal.

COMMISSIONER J F GREGOR: I have read the reasons
for decision of His Honour the President. I agree with those
reasons and have nothing to add.

COMMISSIONER S J KENNER: I have had the advantage
of reading a draft of the reasons for decision of his Honour the
President. I agree with those reasons and wish to add the fol-
lowing observations of my own.

The central issue in determining this appeal, is the construc-
tion to be placed upon the word “opinion” as used in s 49B of
the Industrial Relations Act, 1979 (“the Act”) and the s 49B
appendix to the Contract Cleaners (Ministry of Education)
Award 1990 (“the Award”), as it relates to clause 18 of the
Award, which requires an employer bound by the Award to
keep and make available for inspection by a duly accredited
official of the union, a time and wages record.

The competing contentions of the agent for the appellant
and counsel for the respondent have been set out by his Hon-
our the President in detail and I need not repeat them. In short,
the agent for the appellant urged the Full Bench to conclude
that the word “opinion” as used in s 49B of the Act and the s
49B appendix to the Award, should be interpreted in an un-
qualified manner. Thus, a subjective view held by an employer
that access to time and wages records by a representative of an
organisation would infringe the privacy of persons who are
not members of the organisation, is sufficient to enliven the
right of the employer to refuse that representative access to
the records. Of course, that refusal is accompanied by a con-
comitant obligation on the employer to undertake to produce
the records to an Industrial Inspector within 48 hours of being
notified of the requirement to inspect the record by the repre-
sentative of the organisation.

Counsel for the respondent on the other hand, urged the Full
Bench to conclude that when considering the meaning of “opin-
ion” for the purposes of both the Act and the Award provisions,
an objective test of reasonableness should apply in the inter-
pretation of these provisions.

The terms of statutes and awards are to be interpreted in
accordance with well-established principles. They being that
words used in a statute or an award are to be given their natu-
ral and ordinary meaning when read in the context of the
instrument as a whole: Metropolitan Gas Co v Federated Gas
Employees’ Industrial Union (1924) 35 CLR 449 per Isaacs
and Rich JJ at 455; K&S Lake City Freighters Pty Ltd v Gordon
& Gotch Ltd (1985) 60 ALR 509 at 514 per Mason J; Norwest
Beef Industries Ltd and Derby Meat Processing Co Ltd v
AMIEU (1984) 64 WAIG 2124.

The interpretation of the relevant provisions of the Award
and the Act, consistent with these principles, cannot be di-
vorced from the context in which they appear in those
instruments. Clause 18 of the Award imposes a mandatory
obligation on an employer to keep a time and wages record
satisfying the requirements of clause 18(1) of the Award and,
pursuant to clause 18(2) of the Award, but subject to the s 49B
Appendix, to make the time and wages record available for
inspection by a duly accredited official of the union. The im-
portance attached to time and wages records provisions of
awards in this and other industrial jurisdictions is well estab-
lished. In this respect, in McCorry v Hoskin (1993) 73 WAIG
2335, the Full Bench, in dealing with an application pursuant
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to s 83A of the Act regarding a breach of s 102(1)(a) of the Act
observed at 2336—

“It is important to lay emphasis, to, on the fundamental
importance of time and wages records. As noted by the
learned authors of “Federal Industrial Law” (Mills and
Sorrell, 5th Edition 1975 at page 261)—

“The provision requiring the proper keeping of a time
book is a very important part of industrial law. It is
a means whereby a check may be kept as to whether
awards are being observed, and it is just as much to
the benefit of the employer that he and all others
comply with the award as it is to the benefit of the
employee; otherwise competition by employers who
seek to break awards would affect very seriously those
who maintain the provisions of the law: Tourrier v
H. Lester (1941) 44 CAR 247”

Provisions requiring employers bound by awards to keep
time and wages records are of long standing in this juris-
diction as they are in other jurisdictions. There are specific
clauses within awards regarding time and wages records
and their necessity is so well recognised that Collier C
(as he then was) in Maritime Workers’ Union of Western
Australia, Union of Workers v Coleman & Sons and Oth-
ers 58 WAIG 850, was able to observe in relation to an
application to insert such a clause into an award that a
clause requiring an employer to maintain time and wages
records—

“Further …falls into that category which the Com-
mission has presently constituted has mentioned on
numerous occasions recently, ie. matters which prac-
titioners in industrial relations need no evidence to
prove their existence and/or need.”

Further, failure to keep time and wages records is regarded
most seriously (see Ainsworth v Neal (1981) 23 AILR at
246, Hennessy v Keetleys Tours Pty Ltd (1988) 23 IR
277, and Masters v Highway One Transport Pty Ltd (1990)
33 IR 1, and see, too, the decision of the Full Bench in
McCorry v Bolivia Nominees Pty Ltd T/A Ballajura Tav-
ern 72 WAIG 2521). That the Industrial Relations Act in
Western Australia contains a specific provision
(s.83(5)(b)), relating to circumstances where a time and
wages record is not produced or kept, is an indication of
the importance of such records recognised by Parliament.”

The statutory scheme, within which s 49B(1)(a) of the Act
should be interpreted, also indicates the importance attached
by the legislature to the maintenance and inspection of such
records. A principal object of the Act, as contained in s 6(d), is
to provide for the observation and enforcement of agreements
and awards made for the prevention or settlement of industrial
disputes. By s 98 of the Act, Industrial Inspectors appointed
for the purposes of securing the observance of the provisions
of the Act and of awards, industrial agreements and orders in
force under it, are empowered to inspect and view, examine
and seize or retain or take extracts from or copies of, any record
which is in an industrial location. Indeed, by s 98(3)(g), if an
Industrial Inspector has reasonable cause to apprehend any
obstruction in the carrying out of his or her functions, he or
she may call a member of the Police Force for assistance. Fur-
thermore, by the terms of ss 102(1)(a), and 102(2) of the Act,
a person shall not, being lawfully required to do so, fail to
produce or exhibit or allow to be examined, a record as de-
fined by s 98(7), nor resist or obstruct a person in the
performance of a duty imposed or the exercise of a power
conferred by or under the Act. As referred to in McCorry (su-
pra), s 83(5)(b) is also relevant in this regard.

Therefore, when taken in its statutory context, the meaning
to be given to the word “opinion” in s49B of the Act and the
Award, in relation to the keeping and making available for
inspection of time and wages records, should be consistent
with the importance of such obligations, as recognised by the
legislature.

Adopting this view, in my opinion, it would be inconsistent
with this legislative scheme, and the purpose and effect of the
provisions of the Award, to enable an employer to avoid its
mandatory duty to keep and make available for inspection, a
time and wages record under the Award, merely based upon a
subjective view about whether or not, making such record
available for inspection, would infringe the privacy of

persons who are not members of the organisation. It is entirely
consistent with the purpose and object of such provisions, in
the context in which s 49B(1)(a) appears in the Act as a whole
and of the relevant provisions of the Award, to give the word
“opinion” a meaning which requires there to be an objectively
reasonable opinion to be formed.

The question then is whether the opinion formed by the ap-
pellant in this matter, was of that character. I do not consider
that it was, for the reasons expressed by his Honour the Presi-
dent. It was not in contest at first instance before His Worship,
that the appellant had failed to comply with the requirements
imposed on it by the Industrial Relations (General) Regula-
tions 1997, (“the Regulations”) in relation to the requirement
for an employer to keep time and wages records such that only
one employee’s records appear on any one page. This must be
a relevant consideration as to whether the “opinion” formed
by the appellant was reasonable. Indeed, it also appears to be
established that courts and tribunals should resist strongly, an
interpretation of a statute that will permit a person to take ad-
vantage of his or her own wrongdoing: Holden v Nuttall (1945)
VLR 171.

Further, in Woodcock and Another v South Western Elec-
tricity Board (1975) 1 WLR 983, the plaintiffs, as squatters
who had unlawfully occupied two adjoining premises without
the knowledge or consent of the owners, brought an action for
a mandatory injunction to require the defendants to reconnect
electricity to the premises which had been cut off. In dismiss-
ing the summons, Dunn J upheld a submission put on behalf
of the defendant, that courts should not construe statutes so as
to give legal rights to wrongdoers, unless the words of the
statute impelled that construction, such submission being made
in reliance upon R v Hulme (1870) 5 QB 377; Adlam v Law
Society (1968) 1 WLR 6 and particularly McPhail v Persons,
Names Unknown (1973) Ch 447.

To adopt the unqualified construction placed upon the Act
and the Award provisions urged by the appellant, would be to
permit the appellant, in the circumstances of the case at first
instance, to take advantage of its breach of the Regulations,
which should be impermissible. The grounds of appeal dis-
close no appealable error by His Worship at first instance and
the appeal should be dismissed.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly,
APPEARANCES: Mr D M Jones, as agent, on behalf of the

appellant.
Mr J Rosales-Castaneda, (of Counsel), by leave, on behalf

of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Quirk Corporate Cleaning Australia Pty Ltd

(Appellant)

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch.

(Respondent).

No. 1706 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER J F GREGOR

COMMISSIONER S J KENNER.

29 March 1999.
Order.

This matter having come on for hearing before the Full Bench
on the 3rd day of March 1999, and having heard Mr D M
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Jones, as agent, on behalf of the appellant and Mr J Rosales-
Castaneda, (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 29th day of
March 1999 wherein it was found that the appeal should be
dismissed, it is this day, the 29th day of March 1999, ordered
that appeal No 1706 of 1998 be and is hereby dismissed.

By the Full Bench.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—
Unions—Application for

Registration—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, (WA Branch) and
The West Australian Locomotive Engine Drivers’,

Firemen’s and Cleaners’ Union of Workers
(Applicants).

No. 2117 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER A R BEECH.
COMMISSIONER P E SCOTT.

16 February 1999.

Reasons for Decision.
THE PRESIDENT: This is an application by the
abovementioned two organisations, namely the Australian
Railways Union of Workers (WA Branch) (hereinafter referred
to as the “ARU”) and The West Australian Locomotive Engine
Drivers’, Firemen’s and Cleaners’ Union of Workers
(hereinafter referred to as the “WALEDFCU”).

The applicants are organisations, as that word is defined in
s.7 of the Industrial Relations Act 1979 (as amended) (herein-
after referred to as “the Act”). The application was brought
under s.72 of the Act, whereby two or more organisations may
apply for the registration of a new organisation. The name of
the new organisation sought to be authorised to be registered
is “The Australian Rail, Tram and Bus Industry Union (WA
Branch)”.

S.72 OF THE ACT
I am satisfied that, as s.72(2) mandatorily requires, the ap-

plication has been made under the respective seals of the
amalgamating organisations. However, the application does
not appear to have been signed by the Secretary and Principal
Executive Officer of the WALEDFCU. That certainly appears
to be the case, however, with the ARU.

A condition precedent to registration of a new organisation,
upon the application of two or more existing organisations
under s.72 of the Act, is that the rules of the proposed new
organisation are such that the only persons eligible for mem-
bership of the new organisation will be persons who, if the
amalgamating organisations had remained in being, would have
been eligible for membership of at least one of the amalga-
mating organisations. That means that no person not eligible
for membership under all or any of the applicant organisa-
tions’ eligibility rules should be eligible for membership under
the eligibility rule of the new organisation (see s.72(1) of the
Act).

I am satisfied, on a reading of the rules of the proposed new
organisation and of the applicant organisations, that s.72(1) of
the Act, in the respect to which I have just referred, has been
complied with.

S.53 OF THE ACT
The provisions of the division which apply to and in relation

to the registration of organisations under s.53(1) or s.54(1) of
the Act, Division 4 of Part II of the Act, apply with such modi-
fications as are necessary to and in relation to the registration
of an organisation under s.72 (see s.72(3)).

That means that s.53(1) of the Act may not apply because
the applicant organisations are not unregistered organisations.
In fact, they are registered organisations.

In any event, the applicant organisations have had in excess
of 600 members for the last 6 months or more, as s.53(2) of
the Act requires, as I find. Thus, if s.53(2) were required to be
complied with, I would find that it has been.

S.55 AND S.56 OF THE ACT
I am satisfied that s.55(1) of the Act, which applies, has

been complied with, as have s.55(2) and s.55(3). S.55(4) is a
mandatory provision which requires the Full Bench to refuse
an application by an organisation under s.55, and, therefore,
under s.72, unless a number of prescribed statutory require-
ments are complied with.

First of all, meetings of each applicant organisation were
held, and were, on the evidence, called and conducted in ac-
cordance with the rules. There was a quorum as prescribed
present at each meeting, on the evidence. In addition, in the
case of the WALEDFCU, there was a referendum which ap-
proved the application to amalgamate, and the proposed rules
of the new organisation.

The resolutions passed and the questions answered in the
affirmative, upon the referendum, are sufficiently wide enough
to support the application in this matter. The rules which are
to be the rules of the new organisation are those which appear
and are filed with the application in this matter.

The next question is whether reasonable steps have been
taken to adequately inform the members—

(a) of the intention of the organisation to apply for reg-
istration;

(b) of the proposed rules of the organisation; and
(c) that the members or any of them may object to the

making of the application or to those rules or any of
them by forwarding a written objection to the Regis-
trar.

The Full Bench must then be satisfied, also, that, having
regard to the structure of the organisation and any other rel-
evant circumstance, the members have been afforded a
reasonable opportunity to make such an objection.

In this case, notice of the intention of the organisations to
apply for registration was given to all members, as evidenced
by the Statutory Declaration of Mr Robert Christison, declared
and filed in this matter. Such documents were forwarded, be-
fore this application was filed on 27 November 1998, to all
members of both applicant organisations. I am, therefore, sat-
isfied that the above three requirements have been met.
S.55(4)(b) of the Act has, therefore, been complied with.

As to s.55(4)(c) of the Act, there was no objection by any
person so I am satisfied that less than five percent of members
have objected to the making of the application.

S.55(4)(d) of the Act does not apply.
As to s.55(4)(e), s.56(1) and s.56A of the Act, I am satisfied

that the rules provide for election by secret ballot and that they
comply otherwise with those sections of the Act, including s.56A.

By virtue of s.72(4) of the Act, s.55(5) does not apply.

OBJECTS OF THE ACT
The objects of the Act would be advanced by granting this

application because, as Mr Wells submitted to the Full Bench,
s.6(e) of the Act in particular would be advanced by the two
organisations, which have covered employees of Westrail or
the West Australian Railways Commission, being one. There
would be one less organisation. There would be one organisa-
tion to represent employees and, further, the employees of the
organisations concerned have formed a representative organi-
sation of employees consistent with the objects of the Act.
There would be one employee organisation to whom all em-
ployees of the Western Australian Railways Commission can
belong.
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S.59 OF THE ACT
S.59 of the Act reads as follows—

“59. (1) The Full Bench shall not authorize the regis-
tration of an organization under a name
identical with that by which any other organi-
zation has been registered or which by reason
of its resemblance to the name of another or-
ganization or body or for any other reason is,
in the opinion of the Full Bench, likely to de-
ceive or mislead any person.

(2) The registered name shall clearly indicate
whether the organization is an organization of
employers or an organization of employees.

(3) This section does not prevent the Full Bench
from authorizing an organization to which a
certificate has been issued under section 71 to
change its name so as to correspond with the
name of its Counterpart Federal Body under
that section.”

The difficulty is that the proposed new name for the new
organisation, namely “The Australian Rail, Tram & Bus In-
dustry Union (WA Branch)”, does not clearly designate that
the proposed new organisation would be an organisation of
employers or of employees.

Whilst one of the applicants might, under a s.71 certificate
and, in fact, is, a state registered body which has a Counter-
part Federal Body, the new organisation is not in same case.
Of course, under s.59(3) of the Act, the Full Bench may au-
thorise an organisation to which a certificate has been issued
under s.71 to change its name so as to correspond with the
name of its Counterpart Federal Body under that section.

Such an application could not be entertained or granted to
the new organisation, lest it makes a s.71 application.

Whilst the applicant WALEDFCU does not have the words
“Union of Workers” or something which indicates that it is an
organisation of employees in its name, a reading of the names
of most organisations of employees or employers registered
under the Act reveals that they do have have such an indica-
tion.

Whilst the fact that the applicant, ARU, has some coverage
of light rail employees, the use of the word “tram” is not so
deceptive as to be prohibitive of registration (see s.59(1) of
the Act).

The word “clearly” means—
“1. In a clear manner 2. undoubtedly”

That means that the name must clearly identify the type of
organisation which is registered. I do not think, in light of the
fact that a number of “unions” of employers or employees are
registered under the Act, that the name proposed for the new
organisation clearly identifies the proposed new organisation
as an organisation of employees, within the mean of s.59 of
the Act. That position is not ameliorated by the fact that the
applicant WALEDFCU does not have a name containing the
words “workers” or “employees” in it. That organisation was
originally registered many years ago.

S.59(3) of the Act cannot be invoked so as to apply to the
proposed new organisation as if it were subject to an order
under s.71 of the Act, even though one of the applicant organi-
sations might have a counterpart Federal organisation. The
proposed new organisation obviously would have no counter-
part Federal organisation until an order is made by the Full
Bench under s.71. Having said that Rule 1 should be amended,
I would observe that I see no other obstacle to the registration.

I would like to be in the position where the Full Bench could
amend the name, should the applicants move to do so.

In CMEWU v OPPWF and Another 70 WAIG 281 (IAC)
(“the Wall and Ceiling Fixers’ Case”), the Industrial Appeal
Court held that the Full Bench should not authorise the regis-
tration of a constitutional rule which is substantially different
in form from the rule which had been authorised by the mem-
bers, since this did not meet the Full Bench’s obligations under
the Act.

The amendment sought is not a s.58(3) amendment. Brinsden
P in the Wall and Ceiling Fixers’ Case said this at page 287—

“But what the Full Bench has ordered the Registrar to
register is not as a matter of words the proposed

alteration the subject of the application, and as advertised
in the Industrial Gazette, nor the same proposal as was
brought to the attention of the members of the organisa-
tion so as to afford them the opportunity to object.”

Kennedy and Franklyn JJ agreed with His Honour’s view.
Certainly, a name which includes “employees” was not put

to the members to enable them to object.
Whether, too, the ratio decidendi of the Wall and Ceiling

Fixers’ Case limits the prohibition upon amendment of rules
by the Full Bench only to substantial amendments, effecting
something substantially different from what was proposed to
the members, and whether an amendment to add the words
“of employees” in the name of the proposed new organisation
constitutes something “substantially different in substance”,
was not adverted to in the supplementary written submissions
which the Full Bench invited and received. I would add that
such an amendment would also have to have been demonstra-
bly contemplated in the authorisation of any application,
pursuant to s.55(4)(a) of the Act.

As the matter currently stands, I would find merit in and be
satisfied to grant the application, but for the defect in the pro-
posed name and the defect in the signatures on the application
form.

In my opinion, the ratio of the Wall and Ceiling Fixers’ Case
means that, apart from s.58(3) of the Act, the Full Bench can-
not permit an amendment to the rules of an organisation seeking
authority for registration or an organisation’s proposed altera-
tions to its rules, where that is substantially different from that
proposed to the members and should therefore have been put
to them under s.55(4)(b).

The Full Bench considered s.59 questions and the power to
amend an application to alter rules in, Re Bread Manufactur-
ers Association of Western Australia, 72 WAIG 983 (FB) and
Re West Australian Fire Brigade Employees’ Industrial Union
of Workers 72 WAIG 984.

In the first case, the Full Bench applying the Wall and Ceil-
ing Fixers’ Case, where the name of an organisation was sought
to be authorised to be altered to a name which did not clearly
identify the organisation as one of employers, did not permit
an amendment and dismissed the application to alter the name
of the applicant organisation.

In the WA Fire Brigade Employees’ Case (op cit) the Full
Bench authorised the registration of an alteration of its name
to “United Fire Fighters Union of Western Australia”. There
some emphasis was placed on the word “union”. However,
the word “union” was also to be read with the description of
Fire Fighters which is far more clear a designation than the
name proposed here which merely refers to an “Industry Un-
ion”.

As to the interpretation of the ratio decidendi in the Wall
and Ceiling Fixers’ Case (op cit), I am of the opinion on
rereading that case, and on reflection, that the view of the
ratio taken by the Full Bench in the cases to which I refer
above, was too narrow and that the Wall and Ceiling Fix-
ers’ Case is authority for the principle which I have
expressed above.

In this application, two organisations of employees seek to
amalgamate to form a new organisation of employees. It is
obvious that, in approving the rules and authorising the appli-
cation, that the members have approved this.

Accordingly, an amendment to Rule 1 and to the name, so as
to name the proposed new organisation “The Australian Rail,
Tram and Bus Industry Employees Union (WA Branch)”, or
some other method of using the word “employees”, would not
be a substantial amendment so as to require authorisation and
notification under s.55(4)(b) of the Act. The amendment, in-
deed, specifically recognises what the members have clearly
expressed their intention to achieve. To permit such an amend-
ment is within the power of the Full Bench and I would require
leave to so amend, were an application made. Such an appli-
cation could be notified informally in writing to the Associate.

The second obstacle to the Full Bench authorising the regis-
tration applied for is the absence of the signature of the
Secretary of the WALEDFCU from the application therein.
The signature of Mr David Kimberley Hathaway, the Presi-
dent alone appears on the application.
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S.72(2) of the Act reads as follows—
“An application under this section shall be made under
the respective seals of the amalgamating organizations
and shall be signed by the secretary and principal execu-
tive officer of each of those organizations.”

It might be argued that s.72 of the Act is mandatory and that
the application not complying with the requirements of s.72(2)
of the Act is defective and should be dismissed. I would, for
myself, require to be persuaded that this was not the case and
would invite any submission on that point in writing within
fourteen days.

Such submissions might also advert to any other reason or
reasons which the applicants wish to advance as to why the
application should be granted, notwithstanding the absence of
the Secretary’s signature from the application.

I would be prepared to adjourn the matter sine die to enable
these matters to be considered by the applicants, particularly
since there is no objection.

COMMISSIONER A R BEECH: I have read the draft Rea-
sons for Decision of His Honour the President. I agree that an
amendment to Rule 1 and to the proposed name of the union
to clearly state that it is an organisation of employees would
not be a substantial amendment so as to require authorisation
and notification under s.55(4)(b) of the Act. I would join with
the President in granting leave to so amend the application
along those lines if an application to do so was made.

It is the case that s.72(2) of the Act requires the application
for amalgamation be signed by the secretary and principal
executive officer of each of the applicant unions. In the case
of the LEDFCU the application form is signed only by the
president. Does it mean that an application which is not signed
by the secretary of the organisation is invalid? One of the most
intractable problems encountered in the interpretation of leg-
islation is the meaning to be placed on words such as “shall”.
It is, in my view, arguable that, if that union does not have a
secretary in the sense that the office of secretary is vacant,
then the intended effect of the legislation would be met if the
application is, nevertheless, signed in accordance with the Rules
of the union which can be expected to be observed in the ab-
sence of a secretary. In my view, having regard to the subject
matter of the application, the requirement of s.72(2) is to pro-
vide a means of ensuring that the application that is made is
properly brought in accordance with the intention of the union
upon an appropriate decision of its membership. There were
no submissions made to the Full Bench to address that s.72(2)
and I agree the applicants should be given a further opportu-
nity to make submissions on it, the position of secretary and
whether the application made is otherwise in accordance with
the Rules of that union.

COMMISSIONER P E SCOTT: I have had the benefit of
reading the reasons for decision of His Honour, the President,
which set out the background to this matter. I respectfully agree
with those reasons except in regard to the matter of the amend-
ment to the name of the organisation.

It is true that the name sought to be registered does not com-
ply with s.59(2) of the Industrial Relations Act, 1979 in that it
does not clearly indicate whether the organisation is an or-
ganisation of employers or an organisation of employees.

The question is whether the Full Bench has the power to
authorise an amendment to the name of the organisation, such
as to provide compliance with s.59(2). I must say that if one
were to look at this matter simply on the basis of merit, such
an amendment to clearly indicate what is intended ie. that it be
an organisation of employees, would be warranted, and would
be in accordance with the objects of the Act. However, the
Full Bench would appear to be empowered to either authorise
the registration of the organisation or to not authorise it. In
CMEWU v OPPWF and Another (70 WAIG 281), referred to
by His Honour as the Wall and Ceiling Fixers’ Case, Brinsden
J. noted—

“The problem which confronts the plasterers is this. The
application which was made by the plasterers to the Full
Bench was for the registration of an alteration to the rules
of the organisation by adding to rule 3 an item “(c) Wall
and/or Ceiling Fixers”. But what the Full Bench has or-
dered the Registrar to register is not as a matter of words
the proposed alteration the subject of the application, and

as advertised in the Industrial Gazette, nor the same pro-
posal as was brought to the attention of the members of
the organisation so as to afford them the opportunity to
object. It is contended that what was proposed to the
members is substantially different in substance to what
the Full Bench has now ordered the Registrar to register.
As proposed the constitutional addition described the
vocation namely that of wall and/or ceiling fixers. As or-
dered the constitution defines what is meant by the
vocation and in doing so includes so it is said, others such
as carpenters who do the work described.
The point taken is a technical point but of course if it is a
good one it must succeed because the foundation for the
Registrar to register an alteration depends on the authori-
sation of the Full Bench, and the Full Bench does not
have the power to authorise the registration because it
could not have been satisfied that the provisions of sec-
tion 55(4) have been complied with.”
(page 287)

Kennedy and Franklyn JJ. agreed with those reasons, and
Kennedy J. added, amongst other things—

“In the present case, the Full Bench has purported to
amend the alterations which were referred to it for au-
thorisation. In my opinion, it had no power to do so. I
agree, for the reasons given by the President, that section
58(3), which is made applicable by section 62(4) in the
case of alterations of registered rules, has no application
in this case.”
(page 288)

This lack of power would appear to be the basis upon which
the Full Bench refused the alteration to Rule 1—Name and
Registered Office of the Bread Manufacturers Association of
Western Australia, (72 WAIG 983). I agree with the sentiments
expressed by the Full Bench in that matter that “the Full Bench
would be well served, and more particularly so would appli-
cants, were the Full Bench to be given a discretion and
jurisdiction to remedy defects.” (page 984)

Reluctantly, I would refuse the application because it does
not comply with the mandatory provisions of s.59(2) and there
would appear to be no power for the Full Bench to remedy
that defect.

Order accordingly
APPEARANCES: Mr R Wells on behalf of the Australian

Railways Union of Workers, (WA Branch)
Mr D K Hathaway on behalf of The West Australian Loco-

motive Engine Drivers’, Firemen’s and Cleaners’ Union of
Workers

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, (WA Branch) and
The West Australian Locomotive Engine Drivers’,

Firemen’s and Cleaners’ Union of Workers
(Applicants).

No. 2117 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER A R BEECH.
COMMISSIONER P E SCOTT.

9 March 1999.

Supplementary Reasons for Decision.
THE PRESIDENT: I have now read the further submissions
lodged herein on 2 March 1999. The submissions contain
evidentiary assertions which I accept.

As I accept it, there has been no General Secretary appointed
for some time. The General President, Mr David Kimberley
Hathaway, has acted in that capacity for some time, presum-
ably when he signed the application herein. He was, the Full
Bench has been told (and I accept it as a fact), appointed by
the General Committee to so act. Since, he has not vacated the
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office of General President (see Rule 18(k) of The West Aus-
tralian Locomotive Engine Drivers’, Firemen’s and Cleaners’
Union of Workers’ Rules), I think that it was still open to him
to sign in both capacities.

Further, as submitted, to use Rule 18(k) of the rules permits
the appointment of the General President as General Secre-
tary, referred to in the submissions, while, as I understand it,
he/she remains General President.

I am, therefore, satisfied that Mr Hathaway’s signature on
the application in both capacities satisfies the requirements of
s.72(2) of the Act, along with the other seals and signatures
thereon.

I am now satisfied that all the statutory and other require-
ments of law have been complied with.

I would also, inferring from the further submissions that there
was an application to amend the name to be registered for the
new organisation in terms of the earlier reasons for decision
of the Full Bench herein, permit an amendment and authorise
the registration of the name “The Australian Rail, Tram and
Bus Industry Union of Employees, West Australian Branch”.

I would, therefore, grant the application and issue a minute
of proposed orders to reflect that grant and the requirements
of the Act.

COMMISSIONER A R BEECH: I have read the reasons
for decision of His Honour the President. I agree with those
reasons and have nothing to add.

COMMISSIONER P E SCOTT: I have had the benefit of
reading the reasons for decision of His Honour, the President,
and I agree that Mr Hathaway’s signature, as both General
President and as General Secretary, in the circumstances of
this case, and in light of the Rules of the West Australian Lo-
comotive Engine Drivers’, Firemen’s and Cleaners’ Union of
Workers, fulfils the requirements of s.72(2) of the Act.

Order accordingly
APPEARANCES: Mr R Wells on behalf of the Australian

Railways Union of Workers, (WA Branch)
Mr D K Hathaway on behalf of The West Australian Loco-

motive Engine Drivers’, Firemen’s and Cleaners’ Union of
Workers

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, (WA Branch) and
The West Australian Locomotive Engine Drivers’,

Firemen’s and Cleaners’ Union of Workers
(Applicants).

No. 2117 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER A R BEECH.
COMMISSIONER P E SCOTT.

16 February 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 3rd day of February 1999, and having heard Mr R Wells
on behalf of the Australian Railways Union of Workers (WA
Branch) and Mr D K Hathaway on behalf of The West
Australian Locomotive Engine Drivers’, Firemen’s and
Cleaners’ Union of Workers, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 16th day of February, it is this day, the
16th day of February 1999, ordered and directed that leave be
and is hereby granted to the applicant organisations herein to
make further submissions in writing within 14 days of the date
hereof.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, (WA Branch) and
The West Australian Locomotive Engine Drivers’,

Firemen’s and Cleaners’ Union of Workers
(Applicants).

No. 2117 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER A R BEECH.
COMMISSIONER P E SCOTT.

12 March 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 3rd day of February 1999, and having heard Mr R Wells
on behalf of the Australian Railways Union of Workers, (WA
Branch) and Mr D K Hathaway on behalf of The West
Australian Locomotive Engine Drivers’, Firemen’s and
Cleaners’ Union of Workers, and the Full Bench having made
an order on the 3rd day of February 1999 granting the applicant
organisations leave to make written submissions to consider
whether the name of the proposed organisation is in compliance
with s.59(2) of the Industrial Relations Act 1979 (as amended);
and the Full Bench having given reasons for decision on the
16th day of February 1999, and an order was made on the 16th
day of February 1999 inviting further submissions from the
applicant organisations, and supplementary reasons for decision
having been given by the Full Bench on the 9th day of March
1999, it is this day, the 9th day of March 1999, ordered and
directed as follows—

(1) THAT leave be and is hereby granted to the appli-
cant organisations to amend the applications herein
as follows—

(a) In Rule 1, add the words “of Employees” so
that it reads “The Australian Rail, Tram and
Bus Industry Union of Employees, West Aus-
tralian Branch”.

(2) THAT the rules of the said organisation, for the pur-
poses of registration, be amended in terms of the said
amendment.

(3) THAT the Registrar be and is hereby authorised to
register a new organisation to be known as “The
Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch” in accordance
with the reasons for decision on the 16th day of Feb-
ruary 1999 and the supplementary reasons for
decision of the Full Bench on the 9th day of March
1999.

(4) THAT the rules of the said organisation as amended
and filed herein are declared to be the rules of the
said organisation “The Australian Rail, Tram and Bus
Industry Union of Employees, West Australian
Branch”.

By the Full Bench.
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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FULL BENCH—
Unions—Application for
Industrial Association—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.72

In the matter of an application for amalgamation by the
“Australian Railways Union of Workers, (WA Branch)” and

“ The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers”.

No. 2117 of 1998.
R.C. LOVEGROVE, 12 March 1999.
Deputy Registrar.

Decision.
HAVING been authorised by the Full Bench I have this 12th
day of March 1999 registered, as an amalgamation of the above
mentioned organisations, a new organisation to be known as
“The Australian Rail, Tram and Bus Industry Union of Em-
ployees, West Australian Branch.” As a result of the
amalgamation the registrations of the applicant organisations
have been cancelled.

The registered office of the new organisation is situated at
P.T.U. House, 224 Stirling Street, Perth WA 6000.

(Sgd.) R.C. LOVEGROVE,
Deputy  Registrar.

PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Managing Director, South Metropolitan College of TAFE
(Applicant)

and

The Civil Service Association of Western Australia
Incorporated
(Respondent).

No. 447 of 1999.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

9 April 1999.
Reasons for Decision.

THE PRESIDENT: This is an application by the
abovementioned Managing Director of the South Metropoli-
tan College of TAFE.

It is not quite clear why the Managing Director is a party to
the proceedings, but that is not a matter in issue before me.

The application is one made pursuant to s.49(11) of the In-
dustrial Relations Act 1979 (as amended) (hereinafter referred
to as “the Act”) and seeks an order staying the operation of the
decision of the Commission, constituted by Commissioner A
R Beech, given on 18 January 1999 in matter PSA CR34 of
1998, pending the hearing and determination of appeal No 158
of 1999 to the Full Bench. That appeal is brought by the Man-
aging Director of the South Metropolitan College of TAFE by
virtue of a Notice of Appeal filed in the Commission on 5
February 1999, which is an appeal against the whole of the
decision of the Commission.

The appeal is made against a decision that Commissioner A R
Beech, sitting as a Public Service Arbitrator, erred in finding
that he had jurisdiction under s.80E(7) of the Act to deal with
the application. The application was brought by the
abovementioned respondent organisation of employees against
the applicant in relation to one of its members, Ms Susan Ishmael.

Ms Ishmael was employed as a Computer Systems Officer
Level 2, having been appointed to a position located at the
Rockingham Campus of the applicant. On 6 April 1998, she
was notified that she was to be transferred to another position
and relocated to the Fremantle Campus of the applicant. The
respondent organisation, then the applicant, sought that Ms
Ishmael be returned to her substantive position at the
Rockingham Campus and that any decision by the employer
in regard to her be declared void.

The Commission went on to find that it had jurisdiction to
issue an order in terms sought by the union in its letter of 22
September 1998.

The Appeal Book contains reasons for decision but no deci-
sion.

The decision appealed against does not appear in the form
of an order, nor is there any evidence that it has been depos-
ited in the Registry. There is no copy of any decision in the
Appeal Book. A question arises as to whether an appeal has
been instituted, within the meaning of s.49(11) of the Act.

I say that because—
1. “Decision” is defined to include award, order, dec-

laration or finding (see s.7 of the Act).
2. “Finding” is defined to mean a decision, determina-

tion or ruling made in the course of proceedings but
does not finally decide, determine or dispose of the
matter to which the proceedings relate (see s.7 of the
Act).

3. Pursuant to s.35 of the Act, the decision of the Com-
mission, which includes a finding (as I have observed
above), “shall, before it is delivered, be drawn up in
the form of minutes which shall be handed down to
the parties concerned and, unless in any particular
case the Commission otherwise determines, its rea-
sons for decision shall be published at the same time.”
That did not occur, nor was it submitted that the rights
of the parties under s.35 had been waived.

4. Pursuant to s.34 of the Act, the decision of the Com-
mission is required to be “in the form of an award,
order or declaration and shall in every case be signed
and delivered by the Commissioner constituting the
Commission that heard the matter to which the deci-
sion relates…”

5. Pursuant to s.36 of the Act, every decision of the
Commission is required to—
“(a) be sealed with the seal of the Commission;
(b) be deposited in the office of the Registrar; and
(c) be open to inspection without charge during

office hours by any person interested.”
6. As a matter of law, a decision of the Commission is

not perfected until the same is deposited in the of-
fice of the Registrar. (See CMEWU v The United
Furniture Trades Industrial Union of Workers, WA
70 WAIG 3913 at 3914 (IAC), Registrar v MEWU
and Others 74 WAIG 1487 (IAC) and McCorry v
Como Investments Pty Ltd 69 WAIG 1000 (IAC).
See, also Western Australian Mint and Others v
ALHMWU and Others Appeals 10 to 48 of 1998
(unreported) (IAC) delivered 2 March 1999 Lib No
990137A and Director-General of the Ministry for
Culture and the Arts v CSA (unreported) No 36 of
1999 (President).)

7. Distilling into one statement the rationes decidendi
of those cases, until an oral order or decision is put
into the form of a document and signed, there is no
order and no decision, as defined in s.7 of the Act.

8. The decision that the Arbitrator had jurisdiction was
a finding, as defined in s.7 of the Act, and, therefore,
a decision, as defined. It, therefore, had to be pro-
duced as an award, declaration or order in writing
and signed by the Commission.
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9. The decision was then required to be deposited in
the office of the Registrar, that is, it was required to
be delivered.

10. There was no decision made in accordance with the
Act, for the reason that no order, award or declara-
tion issued in accordance with s.34 of the Act, the
decision was not made in writing and signed, nor
delivered, nor was it reduced to minutes in accord-
ance with s.35.

Thus, no valid appeal could be instituted or was instituted
because there was no decision within the meaning of s.49(2)
of the Act against which to appeal.

Accordingly, the application for an order for a stay of the
decision was a nullity because there was no decision within
the meaning of s.49(2) of the Act against which an appeal
could be validly “instituted”, within the meaning of s.49(11)
of the Act.

Since the appeal, as “instituted”, was invalid and a nullity,
no application for a stay could therefore be validly lodged and
the Commission, constituted by the President, has no jurisdic-
tion to hear and determine the application before it. I will
dismiss it, for those reasons.

I think that I should add the following. In my opinion, it
would lead to absurdity and chaos and be contrary to s.26(1)(a)
and s.6(c) of the Act were the word “finding”, as defined in
s.7 of the Act, to be applied to every decision, determination
or ruling made in the course of proceedings which does not
finally decide, determine or dispose of the matter to which the
proceedings relate.

Carried to its logical conclusion, it would mean that every
procedural direction and every ruling as to the admissibility of
evidence, for example, would have to be dealt with in accord-
ance with s.34, s.35 and s.36 of the Act. Thus, every ruling in
the course of proceedings could not be said to be a finding
and, therefore, a decision, as defined in s.7 of the Act, attract-
ing the attention of s.34, s.35 and s.36 of the Act. Indeed, most
would not. That would bring proceedings to a standstill. How-
ever, a matter such as a decision as to jurisdiction which is an
important and substantive decision, would seem to me to be
certainly required to be treated in accordance with s.34, s.35
and s.36 of the Act.

Order accordingly
APPEARANCES: Mr D Mathews (of Counsel), by leave,

on behalf of the applicant
Mr D Newman, as agent, on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Managing Director, South Metropolitan College of TAFE
(Applicant)

and

The Civil Service Association of Western Australia
Incorporated
(Respondent).

No. 447 of 1999.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

9 April 1999.

Order.
THIS matter having come on for hearing before me on the 8th
day of April 1999, and having heard Mr D Mathews (of Coun-
sel), by leave, on behalf of the applicant and Mr D Newman,
as agent, on behalf of the respondent, and having reserved my
decision on the matter, and my reasons for decision being de-
livered on the 9th day of April 1999 wherein I found that the

application should be dismissed, it is this day, the 9th day of
April 1999, ordered that application No 447 of 1999 be and is
hereby dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ACI PLASTICS PACKAGING BENTLEY
ENTERPRISE

AGREEMENT 1998.
No. AG 10 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

ACI Plastics Packaging.

No. AG 10 of 1999.

ACI Plastics Packaging Bentley Enterprise Agreement 1998.

9 March 1999.
Order.

HAVING heard Ms S Ellery on behalf of The Australian Liq-
uor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch
and the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch, Ms P Anderson on behalf of The Shop, Distributive
and Allied Employees’ Association of Western Australia, and
Mr M J Beros on behalf of ACI Plastics Packaging, now there-
fore I the undersigned, pursuant to the powers conferred under
the Industrial Relations Act, 1979 do hereby order —

1. THAT the agreement to be known as the “ACI Plas-
tics Packaging Bentley Enterprise Agreement 1998”
reflected in the schedule to this order shall be and is
registered with effect on the 18th day of February 1999.

2. THAT the ACI Plastics Packaging Bentley Enterprise
Agreement 1998 shall replace ACI Plastics Bentley
Enterprise Agreement 1996 with effect on the 18th
day of February 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the “ACI Plastics Pack-

aging Bentley Enterprise Agreement 1998” and shall replace
the ACI Plastics Bentley Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. State Wage Principles
4. Incidence and Parties Bound
5. Date and Period of Operations and Review
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Wage Increases
9. General Conditions

10. Occupational Health and Safety
11. Dispute Settlement Procedure

Appendix 1—Targets
Appendix 2—Wage Rise
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3.—STATE WAGE PRINCIPLES
(1) It is a condition of this Agreement that there shall be no

further wage increases for the life of the Agreement.
(2) The parties to the Agreement shall be bound by the terms

of the Agreement for its duration.
(3) The parties to the Agreement shall oppose any applica-

tion by other parties to be joined to this Enterprise Agreement.
(4) The terms of this Agreement will not be used to progress

or obtain similar arrangements or benefits in any other enter-
prise.

(5) No provisions in this Agreement shall operate to cause
any employee a reduction in ordinary time earnings, or to
cause a departure from the standards of the Western Aus-
tralian Industrial Relations Commission in regard to hours
of work, annual leave with pay or long service leave with
pay.

4.—INCIDENCE AND PARTIES BOUND
(1) This Agreement shall apply to and be binding upon—

(a) ACI Operations Limited trading as ACI Plastics
Packaging, Bentley (“the employer”);

(b) All persons employed by ACI Plastics Packaging
Bentley in its operations located at 37 Ewing Street,
Bentley who are members or who are eligible to be-
come members of—

(i) The Australian Liquor, Hospitality and Mis-
cellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch;

(ii) The Shop, Distributive and Allied Employees’
Association of Western Australia;

(iii) The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers, Western Australia Branch.

(2) This Agreement applies to approximately 63 employees
at ACI Plastics Packaging—

5.—DATE AND PERIOD OF OPERATIONS AND
REVIEW

(1) This Agreement shall operate for a two year period from
15 November 1998 until 12 November 2000 and shall con-
tinue in force after its expiry unless reviewed.

(2) The parties will review this Agreement one month prior
to its cessation.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall operate in conjunction with the Plas-

tic Manufacturing Award 1977, the Metal Trades (General)
Award 1966 and the Shop And Warehouse (Wholesale and
Retail Establishments) State Award 1977, provided that where
there is any inconsistency between this Agreement and the
Awards, the provisions of this Agreement shall prevail to the
extent of the inconsistency.

7.—SINGLE BARGAINING UNIT
(1) A single bargaining unit has been formed which includes

representative employees from all sections of the enterprise
and the parties bound by the Agreement.

(2) All relevant information (subject to confidential infor-
mation being withheld) to enable effective monitoring of the
implementation of the Agreement shall be provided to the sin-
gle bargaining unit.

8.—WAGE INCREASES
(1) Increase in wage rates

(a) The first wage increase of 3.2% will be paid on top
of the rates listed in Appendix 2 and shall apply from
15 November 1998.

(b) A further 3.2 % wage increase shall apply from 15
November 1999.

(2) Productivity Measures
In addition to the wage increases set out in subclause (1)

above; further wage increases will be based on the follow-
ing—

(a) A maximum of 1.6 %wage increase if the weighted
performance targets are met as per Appendix 1 of
this Agreement on 15 November 1999.

(b) A maximum of 1.6% increase if the weighted per-
formance targets are met as per Appendix 1 of this
Agreement on 1 September 2000.

9.—GENERAL CONDITIONS
(1) All permanent staff will receive a $250.00 per annum

safety allowance so that they can obtain trousers, shirts, over-
alls, jackets, boots, aprons and ladies uniforms. Purchases of
work clothing which exceed the $250.00 limit will be paid for
by the employees. Payment of the $250.00 will be as per the
current boot allowance, ie any amount in excess of the allow-
ance will be deducted from the employee’s next pay.

(2) This Agreement continues the commitment in the “ACI
Plastics Bentley Agreement 1996” that those workers employed
in the Grades 2, 3 4 and 5 of the Plastic Manufacturing Award
1977 shall operate fork-lifts.

(3) Employees may use up to five (5) days per year sick
leave to assist and or care for direct family members.

(4) Accumulated long service leave may be taken after ten
(10) years service

10.—OCCUPATIONAL HEALTH AND SAFETY
(1) The employer and employees will comply with the re-

quirements of the relevant Occupational Health and Safety Act.
(2) A safe working environment will impact positively on

morale and ultimately on the organisations performance. In
recognition of this the employer undertakes to—

(a) Provide and maintain workplaces, plant and systems
of work such that employees are not exposed to haz-
ards.

(b) Inform, instruct, train and supervise employees ac-
cordingly.

(c) Provide and maintain agreed and appropriate personal
protective equipment and material where it is other-
wise not possible to protect employees from hazard.

(d) Co-operate with the union nomination and election
of, and consult and co-operate with, health and safety
representatives and with other employees regarding
occupational health and safety matters.

(e) In consultation with employees and their representa-
tives, establish an occupational health and safety
policy which enunciates the employer’s duty of care,
that of employees and contractor’s, and establishes
agreed procedures for consultation, monitoring, re-
porting and recording, rehabilitation, and resolution
of issues with those parties.

(f) In accordance with the requirements of the act and
company procedures, accept the right of employees
to refuse work which in their opinion will expose
them or any other person to risk of serious injury or
harm to health, and accept the right of health and
safety representatives to evaluate such risk advise
employees of their right to refuse such unsafe work.

(g) Allow occupational health and safety representatives
to attend occupational health safety and training with
no loss of pay.

11.—DISPUTE SETTLEMENT PROCEDURE
(1) The parties acknowledge that consistent with the need to

encourage harmonious industrial relations, they have mutual
responsibility to formalise a Dispute Settlement Procedure
which in time, and given any necessary refinements, will make
strikes, bans and work limitations unnecessary.

(2) The provisions of this procedure shall apply to the par-
ties to this Agreement.

(a) With the intention of this procedure to reduce dis-
putes which are liable to cause stoppage of work and
loss of earnings, it is agreed that every endeavour
will be made to amicably settle any dispute which
may arise.

(b) The unions and their members will maintain the sta-
tus quo and not take any industrial action during the
course of Dispute Settlement Procedures.

(c) The company commits itself to maintain the status
quo and not to take any action during the course of
the Dispute Settlement Procedure.
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(3) Where any question, dispute, or difficulty or grievances
arises under this Agreement, the following procedure shall
apply—

(a) The employees and / or employee delegate is enti-
tled to and shall raise the matter with the appropriate
manager.

(b) If the matter remains unresolved the employee and /
or employee delegate shall be given permission to
discuss the matter with the company departmental
head.

(c) If the matter is not resolved the employee delegate
shall be provided with facilities to make contact with
an official of the union.

(d) If the matter is still unresolved a meeting should take
place within twenty-four (24) hours between the
union official, employee and / or employee delegate
and local management.

(e) If the matter remains unresolved then a further meet-
ing shall take place within a period of twenty-four
(24) hours from the expiration of the time stated in
the previous paragraph between a union official,
employees and / or employee delegate and senior
management and other company representatives in
an endeavour to resolve the problem.

(f) If any of the meetings referred to above, do not take
place within the time specified for good cause, then
both parties are relieved of the obligation to comply
with the procedure.

(g) In the event of an employee being subject to disci-
plinary action for serious and / or wilful misconduct,
the employer will ensure the employee is notified of
the full details of the reason for that action. Should
the employee elect to take up this matter, their union
may give notification within twenty four (24) hours
to the employer if it contends that there are reasons
why the action was unjustified.

(4) This procedure shall not—
(a) Preclude either party notifying the relevant indus-

trial tribunal.
(b) Preclude the rights of employees to cease work in

regard to matters involving health and safety as laid
out in Clause 10.—Occupational Health and Safety
of this Agreement..

(c) Apply with regard to incidents where it is necessary
for the company to “stand down” employees due to
factors beyond its control—including but not lim-
ited to such factors as disruption resulting from
interruption involving third parties, such as with other
unions, energy supplies, industrial action etc.

APPENDIX 1—TARGETS
(a) A consultative committee to be formed to meet on a

monthly basis to establish and implement actions to achieve
these targets and review the results of the target set.

(b) Pack Rates
The average pack rate of QA specification bottles for Blow

Moulding to average 90% or better during the following pe-
riod I July, 1999 to I November 1999.

(Weighted target EBM 0. 5%)
(Weighted target PET 0. 5 %)
Weighted target (90%) must be achieved in one method
of manufacture and minimum of 84% to be achieved in
the other to receive 0.5%.
The average pack rate of QA specification bottles from
Blow Moulding to average 90% of standard speed or bet-
ter during the following period I November 1999 to 31
August 2000.
(Weighted target EBM 0.5%)
(Weighted target PET 0.5%)
Weighted target (90%) must be achieved in one method
of manufacture and minimum of 84% to be achieved in
the other to receive 0.5%.
Actual Hours X 100
Standard Hours

(c) Quality
Spoilage rates to average for the period—

1 July 1999 to 1 November 1999
Injection—1. 5% or lower (Weighted target 0. 2%)
PET Blow—2.0% or lower (Weighted target 0.2%)
EBM—3.0% or lower (Weighted target 0.2%)
1 November 1999 to 31 August 2000
Injection—1.5% or lower (Weighted target 0.2%)
PET—2.0% or lower (Weighted target 0.2%)
EBM—3.0% or lower (Weighted target 0.2%)

NOTES
The period of the agreement to be for two (2) years.
Pack Rates
Pack Rate is to apply to time the machine is running at stand-

ard speed or better.
Maintenance, die charges, breakdowns and 1 up running to

be recorded.
Quality
PET Blow—adjustments to be made for bad preforms from

east. 5 litre has a very high wastage rate.
EBM—allowance for cleaning heads.
Machines to be upgraded.
Operators and Shift Supervisors to be trained in the correct

operation of the machines Plastics Institute classes or in house.
Costed weights to be the same as production weights—and

if told to run over weight adjustments to be made.
Consultative Committee to be formed as soon as possible to

look at work practices and procedures.
Committee to be able to adjust targets if they prove to be

unrealistic or unachievable if mutually agreed by Management.

APPENDIX 2—WAGE RISE
The first wage rise, as set out in subclause (1) of Clause

8.—Wage Increases of this Agreement shall be paid on top of
these rates—

(1) Plastic Manufacturing Award 1977
Grade Rate in $
1 402.40
2 412.60
3 423.20
4 450.90
5 476.70
6 516.00

(2) Shop and Warehouse (Wholesale and Retail Estab-
lishments) State Award 1977
Storeperson
Grade Rate in $
Grade 2 477.80

(3) Metal Trades (General) Award 1966
Grade Rate in $
C10 516.00
C9 541.80
C8 567.50
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ANI BRADKEN—WESTERN AUSTRALIA
ENTERPRISE BARGAINING AGREEMENT 1998.

No. AG 18 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

ANI Bradken—Western Australia

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

AG 18 of 1999.

ANI Bradken—Western Australia Enterprise Bargaining
Agreement 1998.

COMMISSIONER S J KENNER.

9 April 1999.

Order.
HAVING heard Ms L Avon-Smith as agent on behalf of the
applicant and there being no appearance on behalf of the re-
spondent and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

(1) THAT the ANI Bradken—Western Australia Enter-
prise Bargaining Agreement 1998 as filed in the
Commission on 8 February 1998 be and is hereby
registered as an industrial agreement.

(2) THAT the National Castings—Perth Works—Enter-
prise Bargaining Agreement 1997 No AG 346 of 1997
be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Enterprise Agreement shall be referred to as the ANI

Bradken—Western Australia Enterprise Bargaining Agreement
1998 and shall replace AG 346 of 1997.

2.—ARRANGEMENT
1. Title
2. Agreement
3. Application of Agreement
4. Parties Bound
5. Date and Period of Operation and Review
6. Relationship to Parent Award
7. Past Agreements
8. Wages
9. Measurements to Achieve Gains in Productivity, Ef-

ficiency and Flexibility
10. Dispute Resolution
11. Addendum “A”
12. Signature of Parties
13. Addendum B—Redundancy/Retrenchment

3. —APPLICATION OF AGREEMENT
This Agreement (which includes Addendum B) shall apply

at the establishment of ANI Bradken, Adams Drive, Welshpool,
Western Australia, 6106, in respect of all employees of ANI
Bradken, who are engaged in any of the occupations, or callings
specified in the Metal trades (General) Award 1966 No. 13 of
1965. The number of employees covered is approximately one
hundred and fifty (150).

4.—PARTIES BOUND
1. The parties to this Agreement are—

• ANI Bradken, Welshpool Plant—a Division of the
ANI Corporation Ltd, Adams Drive, Welshpool,
Western Australia, 6106 (ACN 000 421 358);

• The organisation of employees being the Communi-
cations, Electrical, Electronic, Energy, Information,
Postal, Plumbing, and Allied Workers Union of Aus-
tralia, Engineering and Electrical Division, WA
Branch;

2. The terms of this Agreement shall be binding upon—
All employees whether members of the Communications,
Electrical, Electronic, Energy, Information, Postal, Plumb-
ing and Allied Workers Union of Australia, Engineering
and Electrical Division, WA Branch or not, engaged in
any of the Occupations or callings specified in the Metal
Trades (General) Award 1966 No. 13 of 1965 and en-
gaged on the Adams Drive Weishpool site.

5.—DATE AND PERIOD OF OPERATION AND
REVIEW

1. This Agreement shall operate from 9 September 1998 and
shall remain in force until 8 September 2000.

2. The parties will review this Agreement two months prior
to its cessation.

3. This Agreement shall cease to have effect on and from 8
September 2000.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1966 No. 13
of 1965 as it stands at September 8, 1998 provided that where
there is any inconsistency, this Agreement shall take precedence
to the extent of the inconsistency.

7.—PAST AGREEMENTS
All past Agreements other than those detailed in Addendum

“A” relating to payments or conditions of service, whether
written or otherwise, shall no longer be applicable.

8.—WAGES
1. In accordance with this Agreement wage increases of 3%

payable effective from 8 September 1998 will be as follows—
Classification $ Per Week

C8 19.42
C9 18.68
C10 17.95
C11 16.78
C12 15.98
C13 14.90
C14 13.27

2. The above pay increases will be paid in addition to exist-
ing pay rates and no absorption will occur. There will be a
further increase of 3% on 8 September 1999.

3. Commitments associated with Safety Improvement and
Waster reductions are shown in Addendum ‘A’ have been
agreed to.

4. There will be no further claims for pay or conditions for
the duration of this Agreement.

9.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY AND FLEXIBILITY

1. SAFETY
Health, Safety and Environment Policy

We are committed to—
• Preventing all injuries and illnesses.
• Providing a safe and healthy work place.
• Protecting the environment

Philosophy
• All injuries and accidents can be prevented.
• Injury, illness and incident prevention and reporting

is the direct responsibility of all employees.
• It is essential that all employees are appropriately

educated and trained in health, safety and the envi-
ronment.

• Involvement of all employees is an essential part of
injury, illness and incident prevention.

• Management recognises that our health, safety and
protection of the environment is our highest priority.

1.1 SAFETY BONUS INCENTIVE
A safety bonus to a maximum value of $400 per year will be

available to all shop floor employees.
The safety bonus will be paid in two instalments at the end

of June and December of each calendar year, subject to agreed
targets being achieved.
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The safety bonus will comprise of a team/department com-
ponent and an individual employee component as follows.

Individual Performance Component 75% (max $150 per 6
months).

Team/Department Performance Component 25% (max $50
per 6 months).

Realistic and achievable targets will be established by works
management for each department on the basis of historical
data.

Target is no LTI’s during the previous half year. Where an
individual records an LTI, the individual performance compo-
nent (75%) $150 will be forfeited. The team/department
performance component (25%) $50 will be forfeited by all
employees of the section in which the LTI occurred.

1.2 SAFETY IMPROVEMENT
It is the company’s desire to maintain a continuous improve-

ment approach to Safety and the Environment. The following
areas of improvement will allow all employees to participate
in the process towards a safer, more hygienic workplace.

• Each employee shall complete Danger Tags and Out
of Service Tags in accordance with company proce-
dures and training provided. The company will ensure
that all new employees receive appropriate training
during their induction.

• It will be the responsibility of each employee, fol-
lowing appropriate training, to complete Hazard and
Incident Investigation Reports regarding any inci-
dent that may exist in the workplace. This will ensure
that the corrective actions implemented provide a
continuous improvement approach to safe working
practices.

• In order to promote improved levels of hygiene in
the Plant and improve the overall safety and health
of our employees, the company will encourage all
employees to use the canteen facilities provided dur-
ing main meal breaks.

• The Consultative Committee in conjunction with the
Safety Committee and Management will evaluate the
requirements for drug and alcohol testing on the site.
The working party will then report their recommen-
dations for further consideration.

• Workers Compensation claims are a large cost to the
business and directly affect the company’s profitabil-
ity. The level of claims can only be reduced by a
high level of attention to safe working practices and
workplace improvement.

It is the company’s desire to reduce our claim levels over the
next 2 years. This can only be achieved by a reduction in the
level of compensation claims which directly correlates to a
reduction in Lost Time Injuries, Medical Treatment Injuries,
and the time lost as a result of these injuries. On the basis that
the LTI/MTI and lost time targets are met each month this will
lead to a reduction in Workers Compensation Premium for the
following year.

Targets for each month are—
0 LTI’s, 6 MTI’s, 50% reduction in strain type injuries
(there were 19 strain injuries for the full year 1997/98).
There is a commitment from all employees to achieve
these targets.

2. FLEXIBILITY OF WORK/ELIMINATION OF DE-
MARCATION

In order that the gain in flexibility previous agreements are
consolidated and further improved the following will apply
and supersede previous agreements on this subject.

a) All jobs will be open to all personnel and subject to
paragraph (b) below all employees will perform any
work as required by the Company.

b) No employee will be required to do a specific task
unless that employee has the skill to carry out the
task or until the employee has been given on-the-job
or external training deemed necessary by the Com-
pany to carry out the task.
To ensure maximum utilisation of Jobbing Mould-
ers and their skills they will be preferentially allocated
to moulding tasks whilst such moulding tasks are

available and the company will continue to employ
tradesmen moulders as requirements arise.

3. To further improve productivity by developing an atmos-
phere of job security the award definition of entitlement to
redundancy/retrenchment payments shall be modified and shall
be—

Any employee who loses his/her job through no fault of
his/her own shall be entitled to redundancy payments in
accordance with Addendum B (Redundancy/Retrench-
ment Agreement).

10.—DISPUTES RESOLUTION
1. To ensure the minimum amount of lost time occurs dur-

ing the period of this Agreement the following procedure will
be adopted on any occasion an employee or a group of em-
ployees have a grievance.

2. No strikes, bans, or limitations will take place unless the
company fails to adhere to any of the time frames detailed in
subclause (3) of this clause.

3. PROCEDURE
In the event of any employee or group of employees having

a grievance, question or difficulty, work shall continue while
matters in dispute are negotiated in good faith and in accord-
ance with the procedure as follows—

a) An employee may raise a grievance with their su-
pervisor in the first instance and the supervisor must
provide an answer within eight working hours.

b) Any grievance which an employee cannot resolve
with a supervisor, or a matter in dispute by employ-
ees collectively, can be referred to the Shop Steward
who shall discuss the grievance or dispute with the
Manufacturing Manager or other officer designated
by the company.

c) The Manufacturing Manager shall discuss the griev-
ance with the Shop Steward and provide the company
an answer within 48 hours when required.

d) If the matter is not resolved at this level the relevant
branch union representative shall be notified and a
conference on the matter arranged within a reason-
able time frame, to be attended by the union
representative, the relevant Shop Steward and sen-
ior management.

e) If the matter remains unsolved it may then be sub-
mitted to the Western Australian Industrial Relations
Commission for resolution.

f) It is understood that the parties to this procedure shall
not have recourse to the formal processes of the In-
dustrial Relation Act, 1979 until they have
endeavoured to resolve the issues between them, in
full accordance with the procedure contained in this
Agreement.

11.—ADDENDUM “A”
Al.0 ANI Bradken Western Australia—Mission Statement
Our mission is to be the preferred supplier of wear parts and

jobbing castings to Western Australia and our chosen markets.
A2.0 ANI Bradken Values
ANI is committed to strengthening its business through—

Excellence: We will seek excellence and innovation in
all our activities and dealings.

Value: We will provide value to customers in meet-
ing their existing and future needs

Respect. We will respect our people through their de-
velopment, safety, involvement and fair
treatment.

Integrity: We will always act with integrity, in con-
formity with the law and with sensitivity to
community expectations.

Success: We will conduct successful businesses
which are profitable, and growing, thereby
increasing shareholder value.

A3.0 The following orders of the Western Australian Indus-
trial Relations Commission shall remain in force.

No. CR 298 of 1976—Supply of Safety Boots
No. CR 162 of 1981—Shift Loading
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A3.1 The following previously agreed conditions of serv-
ice shall continue to apply.

a) Long Service Leave
Long Service Leave provisions shall be as set out in
Volume 73 of the Western Australian Industrial Ga-
zette pages 1 to 4 inclusive except that in lieu of
Clause 3—Period of Leave shall be—

(i) Subject to the provisions of subclauses (5) and
(6) of Clause 3.—Period of Leave of the Long
Service Leave provision of 73 WAIG 1, where
an employee has completed at least 10 years
service the amount of leave shall be—

• in respect of 10 years service so com-
pleted—13 weeks leave;

• in respect of the next 10 years service—
13 weeks leave;

• in respect of each seven years service
completed after such 20 years—13
weeks leave;

• on termination of the employees em-
ployment;

• by his/her death;
• in any circumstances otherwise than by

his/her employer for serious miscon-
duct;

(ii) On termination subject to the provision of
subclause (6) of Clause 3. Period of Leave
of the Long Service Leave provisions,
where an employee has completed at least
seven years but less than 10 years service
since his/her commencement and his/her
commencement and his/her employment is
terminated—

• by his/her death; or
• in any circumstances, otherwise than

by his/her employer for serious miscon-
duct;

• the amount of the leave shall be such
proportion of the 13 weeks leave as the
number of completed years of such
service bears to 10 years.

• not withstanding the above, when any
employee is retrenched or made redun-
dant as per Addendum B of this
Agreement, such pro-rata shall be
available after 5 years.

b) Hours—Dayshift
The spread of ordinary hours shall be 5.00 am to
6.00 p.m. Monday to Friday unless agreed otherwise
between the management and the majority of em-
ployees in the plant, section or sections concerned.

c) Overtime
(i) Overtime rates shall not apply until an em-

ployee has completed the agreed ordinary
hours for that day—

(ii) If any employee is late for or absent from work
by arrangement or unforseen circumstances,
the ordinary hours of that employee may, by
agreement with the Department Supervisor,
and providing suitable work is available, be
extended to enable the make-up of time lost
and such make-up time will be worked at sin-
gle time rate.

d) Flexibility at Meal Breaks and Shift-End
(i) Meal and rest break times will be flexible to

ensure any production task is not unduly dis-
rupted by the break. Examples of “production
tasks” include but are not limited to—

• Melting
• pouring
• Moulding
• Loading and unloading transport
• Materials handling

(ii) Meal breaks will be so scheduled to ensure no
more than six hours is worked without a break
unless by agreement with an employee;

(iii) Paragraph (f) of subclause (1) of Clause 13.—
Hours of the Metal Trades (General) Award
1966 No. 13 of 1965 relating to meal breaks
will not apply;

(iv) Supervisors or works management shall de-
termine if a process or task is likely to be
“unduly disrupted; and where so identified
maximum notice of any change to meal times
will be given to employees and the union del-
egate advised;

(v) Should a union or workforce meeting be sched-
uled for a meal break such a meeting shall be
scheduled to enable a maximum number of
members to attend, however, members neces-
sary to work to ensure the productive process
is not disrupted, shall work. Should it be nec-
essary for all union members to attend a union
meeting the 24 hours prior notice will be given
and staff employees will be allowed to per-
form hands-on work to keep the production
process going;

(vi) The above flexibility will apply at the end of
the shift to ensure productive activity is main-
tained up to shift end. Where necessary, a
particular cycle of work will be completed af-
ter the agreed shift end thus eliminating the
need to stop production short of shift end to
prevent the time being overrun. Any such shift
end overrun will be paid at normal overtime
rates.

e) Work Clothing
In June each year the company will provide, free of
charge, two pair of work trousers and two shirts or
two pair of overalls, or one pair of work trousers and
three shirts, depending on the employees choice and
duties being performed.
In December each year the company will provide,
free of charge, one pair of work trousers and one
shirt, or one pair of overalls, or two pair of work
trousers, or two shirts.
All permanent factory employees in the company’s
employ at the time of issue will receive the free cloth-
ing, however, any employee who, having received
his/her clothing, terminates his/her employment
within three months of his/her last clothing issue,
will be required to pay for such clothing.
At the discretion of the Manufacturing Manager, an
additional pair of free overalls may be issued where
unusual wear and tear because of working conditions
can be established.
The foregoing conditions do not apply to employees
engaged on a casual basis.

f) Classification Structure Guidelines
The ANI Bradken Workforce Classification Struc-
ture dated 15 December 1993 and displayed on
company noticeboards shall apply to this operation.
This structure may vary in line with operational re-
quirements in consultation with the Consultative
Committee.

g) Assistance in Skills Training
All employees will to the extent of their ability and
training and without restriction assist in the provi-
sion of on-the-job training in conjunction with
management, supervisors or the training officer.

h) Overtime Meal Allowance
To ensure a better understanding of the rights to pay-
ment of the overtime meal allowance, Clause 14(3)
paragraphs (e) and (f) shall mean—
When an employee is required to work more than
two hours of unnotified overtime he/she will be sup-
plied with a meal by the company or be paid $6.80
for a meal.
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Definition
“Unnotified Overtime” shall mean any overtime an
employee is required to work and of which he/she
has not been notified the previous day or earlier.

i) Waster Reduction
The waster level at the Welshpool Plant is targeted
at a maximum level of 2.5%.
There is an opportunity to provide an additional in-
centive to achieve this level and maintain it at or
below the target of 2.5%. This program will be sup-
ported by appropriate skills analysis, training in
statistical process control, and quality techniques to
ensure that a continuous improvement focus is em-
ployed.
The budgeted waster level is 2.5% of direct costs
and is currently running at much higher rate for the
first quarter. Through analysis of our existing waster
causes it has been determined that significant im-
provements are available. These improvements will
be achieved through focussed skills training, intro-
duction of better process controls, and a team based
approach achieving cost reductions.
There is a commitment from all employees to achieve
the targeted level of 2.5% wasters.

j) Consultative Committee
In order to improve the communication process
within the business it is proposed that the Consulta-
tive Committee meet with Management
representatives on a monthly basis to discuss relevant
business issues. The initial meeting is proposed for
October 1998.
A Consultative Committee Charter has been estab-
lished in order to formalise the membership and
responsibilities of the committee members. Appro-
priate training will be provided to a// committee
members during their period of involvement.

k) Training
The Company recognises the importance of having
suitably qualified and skilled union delegates and
commits, through the consultative committee, to pro-
vide training in relation to business objectives and
processes. In addition, the Company will support
Union sponsored training activities, approved by
Trade Union Training Australia Inc. or the Union for
agreed nominated employees. This leave will be
granted through the Consultative Committee and shall
be cumulative. Seminars and conferences unless ap-
proved shall not be considered to be approved
training.

• Paid training leave in accordance with the
agreed Operating Plan will be provided. Where
an employee undertakes such training it shall
be conducted as far as practicable in the em-
ployee’s usual working time and the employee
shall not lose pay for attendance or extra travel
associated with such training.

Where it is necessary for the employee to attend train-
ing outside of the employee’s usual working time
the employee shall be paid for such attendance or
extra travel time at single time rates as if the em-
ployee had worked.
Fees, materials, or any other reasonable costs asso-
ciated with the training referred to above shall be
reimbursed by the employer.
These provisions shall apply equally to a// employ-
ees in accordance with these provisions and the
Human Resource Procedures Manual.
All apprentices and trainees shall continue to receive
paid training as per the award. Such training shall
meet the requirements of the Award and Industry
Training Advisory Board resulting in a consistent
national qualification.
The parties bound by this agreement agree that em-
ployees shall have access to reclassification and
career path progression.

l) Casual/Contract Labour
The parties to this agreement confirm their commit-
ment to permanent employment and agree to the
following criteria regarding the engagement of
casual/contract.

• The company shall only engage casual/con-
tract employees following consultation with
the Consultative Committee.

• The maximum period which a casual/contract
employee shall be engaged is 12 weeks. If the
employee is to continue in employment after
this period the person will be considered for
permanent employment should a permanent
position exist.

• All casual/contract labour shall be paid at no
less than the ordinary time shop rate of the
appropriate classification plus loadings as per
the award.

m) Right of Entry
An official officer of the Union shall have the ability
to enter the premises where a Union member(s) is
engaged during working hours for the purposes of
conducting union business and matters incidental to
union business. It is expected that any official enter-
ing the premises will be subject to the same site
procedures as all visitors in order to ensure compli-
ance with the sites safe working procedures.

n) Redundancy
Refer “Addendum B”

o) EFT Payment of Wages
(a) Effective from the payday of 5 May 1994,

payment of weekly wages will be made by
Electronic Funds Transfer (EFT) direct to the
employees bank (or other recognised financial
institution) account.

(b) All necessary action will be taken to en-
sure funds are available in the recipient’s
account by 1.00 p.m. on the nominated pay-
day.

(c) If for any unforeseen circumstance a deposit
is not made by the above nominated time the
company undertakes to provide the employee
so affected, with a cash cheque or cash of suf-
ficient amount to meet the immediate needs
of the employee to a maximum value of the
wage due.

(d) When such a payment is made in accordance
with paragraph (c) above, the relative adjust-
ment will be made in the employees’ wage the
following week.

p) Parental/Carers Leave
An employee with responsibilities in relation to ei-
ther members of their immediate family or members
of their household who need their care and support
shall on the employee’s request be entitled to use, in
accordance with this subclause, any sick leave enti-
tlements up to 5 days per year for absences to provide
care and support for such persons.
The employee shall establish by production of a
medical certificate or statutory declaration, the need
for care of the person/s concerned.
The entitlement to use sick leave in accordance with
this subclause is subject to—

• The employee being responsible for the care
of the person/s concerned; and

• The person/s concerned being either—
member of the employee’s immediate family
member of the employee’s household.

The term ‘immediate family’ includes—
a) A spouse, a de facto spouse of the employee
b) A child, (including an adopted child, step-child

or ex-nuptial child), parent or sibling of the
employee or spouse of the employee.
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The employee shall, wherever practicable, give the
company notice prior to the absence of the intention
to take leave, the name of the person/s requiring care
and their relationship to the employee and the esti-
mated length of the absence. If it is not practicable
for the employee to give prior notice of the absence,
the employee shall notify the company by telephone
of such absence at the first opportunity (preferably
before 9.00 am) on the day of the absence.

q) Prohibition of Workplace Agreements
The company agrees that during the life of this agree-
ment, no employee either existing or new, eligible to
be covered by this agreement, shall be offered an
individual or collective workplace agreement.

r) Income Protection Insurance Scheme Deductions
Employees may elect to take out personal income
protection insurance at their own cost.
At the employees request ANI will make deductions
from their net wages and pay these deductions over
the ACTU Income Protection Insurance Scheme on
a monthly basis.

s) Leave Reserved—Night Shift
Penalty & consultation.
Discussion on this issue will continue during this
EBA.

t) Leave Reserved—Alternative Shift Arrangements
eg. 12 hour shifts where agreed.
Discussion on this issue will continue during this
EBA

12.—SIGNATURE OF THE PARTIES
FOR and on behalf of—

ANI Bradken—Welshpool Plant
B. GILMOUR
Name
B. GILMOUR 4/2/99
Signature

Representative of Employees

J.D. FIALA
Name
J.D. FIALA 3/2/99
Signature

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers

Union of Australia, Engineering and Electrical
Division, WA Branch.

S.D. WHYTE
Manager W.A.
S.D. WHYTE 4/2/99
Signature

ANI Bradken W.A.
A Division of the ANI Corporation Ltd.

Addendum B
MEMORANDUM OF AGREEMENT
REDUNDANCY / RETRENCHMENT

1. PARTIES BOUND
(a) ANI BRADKEN WESTERN AUSTRALIA herein-

after referred to as the “Company” being the party
of the first part

(b) Communication, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers’
Union of Australia; Engineering and Electrical Di-
vision W.A. Branch.

Hereinafter referred to as the “Union”, being the party of
the second part.

2. APPLICATION AND SCOPE
Notwithstanding the provisions of the Metal Trades (Gen-

eral) Award 1966 No. 13 of 1965 and the 1998 EBA this
agreement shall apply exclusively to all employees of ANI
Bradken W.A.

Except where varied by this Memorandum of Agreement all
other aspects of the termination redundancy provision of the
Metal trades (General) Award 1966 No. 13 of 1965 and the
1998 EBA, and ANI Bradken W.A. Enterprise Agreement 1998
shall apply. This agreement may be renegotiated in the event
of a total plant closure.

3. OPERATION AND DURATION
This agreement shall operate from 9th September 1998 for a

period of not less than two years, and shall continue thereafter
without review until the negotiation period coinciding with
the Enterprise Bargaining Agreement.

4. DEFININTION
Redundancy/retrenchment means a situation where a per-

manent employee on a weekly rate is terminated by the
Company for reasons based on the operational requirements
of the Company.

5. NOTIFICATION
When is becomes evident that there is a downturn in work

and a need for redundancy the Company will notify the Con-
sultative Committee, the State Office of the Union party to
this agreement, and consult on methods of minimising the ef-
fect of any possible redundancies that might occur.

Following discussions, if redundancies are unavoidable the
Company will set a timetable to develop a final list of employ-
ees to be made redundant.

The selection of persons to be made redundant will be based
on retention of the skills required for the future needs of the
business using a skill matrix.

The Company may call for voluntary redundancies where
appropriate. The Company reserves the right to reject any per-
son whose skills are necessary for the continuance of the
business. Any employee who wishes to be considered for vol-
untary redundancy will be required to submit their name in
writing by a nominated date.

6. REDUNDANCY MINIMISATION AND TRANSFER
OPTIONS

The retention of employees in meaningful positions will be
the priority of both parties. As an alternative to redundancy,
the Company may transfer employees to other positions, within
the W.A. Business Unit where their skills can be effectively
utilised. Where transfers occur some training may be offered
by the Company where it is considered reasonable and practi-
cable.

Where an employee is offered an appointment to a classifi-
cation and/or trade not previously occupied by that employee
within the Welshpool Plant, a trial period of one month will
provide an opportunity for the Company and the employee to
assess their long term suitability for the new position. If it is
mutually agreed that the new position is not suitable then the
redundancy package will be available to the employee. Alter-
natively, the Company and the employee may mutually agree
to extend the trial period.

If an employee elects not to continue in a position at
Welshpool that the Company and the employee has mutually
agreed to accept, redundancy payment shall not apply to this
employee.

Where a vacancy exists of equal status in another ANI es-
tablishment in W.A., employees being made redundant may
be given the opportunity to transfer.

If this option is accepted by an employee on notice of being
made redundant, service will be continuous and redundancy
payments will not be payable.

It is mutually agreed that if such a transfer is declined by an
employee on notice and the benefits of this redundancy agree-
ment are paid, the transfer vacancy offered will not then be
available to that employee.

An employee who accepts transfer to another ANI plant and
is subsequently terminated within 12 months at that plant in
accordance with Clause 4 of this agreement, shall be entitled
to no less than the redundancy payments herein defined for all
of his previous ANI Bradken continuous service immediately
prior to that transfer.

After 12 months service following transfer to another ANI
Plant, the relevant redundancy package at that particular plant
will apply.
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7. SCHEDULE OF SERVICE PAYMENTS
Years of Service Redundancy Long Service Leave

Payment
Under 1 0 0
1-2 4 0
2-3 6 0
3-4 7 0
4-5 9 0
5-6 1.1 Pro-rata L.S.L.
6-7 13.5 Pro-rata L.S.L.
7-8 16 Pro-rata L.S.L.
8-9 18.5 Pro-rata L.S.L.
9-10 21 Pro-rata L.S.L.
10-11 23.5 Pro-rata L.S.L.
11-12 26 Pro-rata L.S.L.
12-13 28.5 Pro-rata L.S.L.
13-14 31 Pro-rata L.S.L.
14-15 33.5 Pro-rata L.S.L.
15-16 36 Pro-rata L.S.L.
16-17 39 Pro-rata L.S.L.
17-18 42 Pro-rata L.S.L.
18-19 45 Pro-rata L.S.L.
19-20 48 Pro-rata L.S.L.
20-21 51 Pro-rata L.S.L.
21 52 weeks and Pro-rata L.S.L.

capped
thereafter

Employees who are 45 years and over in age will get one
extra week’s payment in addition to the above schedule.

8. PAYMENTS
a). All payments referred to are based on the employ-

ee’s current ordinary time, all purpose rate at the time
of termination.

b). An itemised statement of entitlements will be given
to an employee when they are notified.

9. ANNUAL LEAVE LOADING
Annual leave loading will be paid on all accrued annual leave

including proportionate leave on termination.
10. SICK LEAVE
Fifty percent of outstanding sick leave accrued after 8th

September 1995 will be paid out on termination.
11. LONG SERVICE LEAVE
Long service leave on termination will be paid in accord-

ance with the provisions of the ANI Bradken W.A. Enterprise
Agreement 1998. Only for the purpose of this agreement and
upon completion of five (5) years continuous service a pro-
portionate amount on the basis of thirteen (1 3) weeks for ten
(1 0) years service will be paid.

12. CERTIFICATE OF SERVICE
The Company will provide a Certificate of Service where

requested.
13. FUTURE RE-EMPLOYMENT
Employees previously terminated under the terms of this

agreement will not be barred from applying for any subse-
quent vacancies within the Company. All applicants at the time
of consideration will be selected by the Company on the basis
of skills and suitability appropriate to the vacancy.

14. CASUAL AND LABOUR HIRE
Prior to and during the period of retrenchment the Company

will seek to minimise the use of Casual and labour Hire by
only retaining those skills essential to the continuance of its
operations.

15. NO DISPUTATION
Whilst the steps herein are being implemented during any

redundancy/retrenchment period no lost time disputation will
occur. Any disagreement relative to the implementation of this
Agreement arising during this period will be processed in ac-
cordance with the agreed ENTERPRISE DISPUTES
RESOLUTION PROCEDURE.

16. FINAL SETTLEMENT
It is mutually agreed that during the operation of this Agree-

ment there will be no extra claims made or considered within
the scope or outside the scope of this Agreement by either
party relative to redundancy/retrenchment.

17. SUPERANNUATION
Subject to the trust deed and rules of the ANI Group Super-

annuation Fund, superannuation payments will be provided in
addition to severance payments made under this Agreement.

18. DEATH OF AN EMPLOYEE
If any employee has been given notice of retrenchment and

dies before the date that he or she actually leaves the employ-
ment of the Company, all benefits which would have been
payable under this Agreement to that employee shall be paid
directly to his or her Estate unless the employee shall have
otherwise directed the Company in writing prior to his or her
death.

SIGNATURE OF THE PARTIES
FOR and on behalf of—

ANI Bradken—Welshpool Plant
B. GILMOUR
Name
B. GILMOUR 4/2/99
Signature

Representative of Employees

J.D. FIALA
Name
J.D. FIALA 3/2/99
Signature

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers

Union of Australia, Engineering and Electrical
Division, WA Branch.

S.D. WHYTE
Manager W.A.
S.D. WHYTE 4/2/99
Signature

ANI Bradken W.A.
A Division of the ANI Corporation Ltd.

AUSSIE FLOORING PTY LTD INDUSTRIAL
AGREEMENT.
AG 27 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders’ Labourers, Painters &

Plasterers Union of Workers & Other
and

Aussie Flooring Pty Ltd.
AG 27 of 1999.

Aussie Flooring Pty Ltd Industrial Agreement.

COMMISSIONER S J KENNER.
31 March 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Aussie Flooring Pty Ltd Industrial Agree-
ment as filed in the Commission on 2 March 1999 be and
is hereby registered as an industrial agreement.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Aussie Flooring Pty

Ltd Industrial Agreement.
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2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Aussie Flooring
Pty Ltd (hereinafter referred to as the “Company”) in the State
of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately four (4) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties aris-

ing out of the operation of this Agreement the dispute
settlement procedure that shall apply shall be in the same
terms as that outlined in Clause 46 Settlement of Disputes
and Appendix – Resolution of Disputes Requirements of
the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will

immediately increase its payments to $50 per week per
employee.

2. Superannuation
(i) The Company will immediately increase its level of

payment to $60 per week per employee or 7% of
Ordinary Time Earnings, whichever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannua-
tion fund or scheme the Company will, within
seven days of the employee and the Company
reaching such an agreement, advise the Union in
writing of the agreement. The employer shall not
unreasonably refuse to agree to a change of com-
plying superannuation fund or scheme requested
by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. First aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand alowances, in chargeof plant
allowance and supervisory allowances where appli-
cable. The term includes any regular over-award pay
as well as casual rates received and any additional
rates and allowances paid for work undertaken dur-
ing ordinary hours of work, excluding fares and travel
and other reimbursement allowances.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.
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14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination; or

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the

sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU

............................................................
Date: / /
...........................................................
WITNESS
CMETU
...........................................................
Date: / /
...........................................................
WITNESS
The Company:
............................................................
SIGNATURE
Date: / /
Company Seal
............................................................
PRINT NAME
...........................................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Labourer Group 1 16.92 17.15
Labourer Group 2 16.34 16.56
Labourer Group 3 15.90 16.12
Plaster, Fixer 17.58 17.82
Painter, Glazier 17.19 17.42
Signwriter 17.56 17.80
Carpenter 17.70 17.93
Bricklayer 17.52 17.75
Refractory Bricklayer 20.12 20.38
Stonemason 17.70 17.93
Rooftiler 17.38 17.62
Marker/Setter Out 18.21 18.46
Special Class T 18.45 18.69



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.988

APPRENTICE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Plasterer, Fixer
Year l 7.38 7.48
Year 2 (1/3) 9.68 9.81
Year 3 (2/3) 13.19 13.37
Year 4 (3/3) 15.48 15.69
Painter. Glazier
Year l (.5/3/5) 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.89 13.06
Year 4 (3/3), (3.5/3.5) 15.13 15.33
Signwriter
Year l (.5/3/5) 7.38 7.48
Year 2 (1/3), (1.5/3.5) 9.65 9.78
Year 3 (2/3), (2.5/3.5) 13.17 13.35
Year 4 (3/3), (3.5/3.5) 15.46 15.66
Carpenter
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78
Bricklayer
Year l 7.36 7.46
Year 2 (1/3) 9.63 9.76
Year 3 (2/3) 13.14 13.31
Year 4 (3/3) 15.41 15.62
Stonemason
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78
Rooftiler
6 months 9.91 10.04
2nd 6 months 10.90 11.04
Year 2 12.73 12.90
Year 3 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

b) The decision on a person’s ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner

d) If this happens 3 times the worker shall be given a written
warning and made aware of the availability of treatment/coun-
selling. If the worker refuses help he/she may be transferred/
dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to com-
pensate for all special factors/disabilities on the project
and in lieu of all award special rates, with the exception of
rates relating to the lifting of heavy blocks, cleaning down
brickwork and the use of explosive powered tools which
will be payable to an employee when he/she encounters
that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.1m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority of
work involved. For example, where the majority of work is
new work then the site allowance appropriate to new work
shall be paid for all employees on the project.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 98979 W.A.I.G.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.l7m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.’— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

‘West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastem side of Havelock Street will be in the ‘CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value” —shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedure
—First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before

final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

BETHESDA HOSPITAL (HSOA) ADMINISTRATIVE
STAFF AGREEMENT 1998.

No. AG 38 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Board of Management of Bethesda Hospital Incorporated.
No. AG 38 of 1999.

Bethesda Hospital (HSOA) Administrative Staff Agreement
1998.

26 March 1999.A
Order.

HAVING heard Ms C Thomas for the Applicant and Mr M
Hall on behalf of the Respondent, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as lodged
in the Commission on the 11th day of March, 1999 enti-
tled Bethesda Hospital (HSOA) Administrative Staff
Agreement 1998 and as subsequently amended by



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.990

direction of the Commission in the terms of the follow-
ing Schedule be registered as an industrial agreement
replaces the Bethesda Hospital (HSOA) Administrative
Staff Agreement 1996 AG 321 of 1996.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
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PROCESS

1.0—PARTIES
1.1 The parties to this Agreement shall be Bethesda Hospi-

tal Inc.—(the Hospital) and the Hospital Salaried Officers
Association of Western Australia (Union of Workers)—(the
Union).

1.2 In accordance with s 41A(1a) of the Industrial Relations
Act 1979 (WA), this Agreement covers an estimated 25 em-
ployees.”

2.0—SCOPE
2.1 This Agreement shall apply to all staff members eligible

for membership of the Hospital Salaried Officers Association
of Western Australia (Union of Workers) employed by the
Hospital, whose conditions of employment are covered by the
Hospital Salaried Officers’ (Private Hospitals) Award 1980.

3.0—TERM
3.1 The term of this Agreement shall be from the date of

registration until 14th December 2000.

4.0—REPLACEMENT
4.1 Notwithstanding the provisions of Clause 3—Term, this

Agreement shall continue to operate until it is replaced by a
new Agreement.

4.2 The negotiations for a new Agreement will be com-
menced three months before the expiry of this Agreement.

4.3 If a new Agreement has not been negotiated within three
months after the expiry of the term of this Agreement, and
unless all parties agree to extend the negotiating period, the
parties agree to:

(i) have any outstanding issues arbitrated by an agreed
third party. The outcome of this arbitration will be
embodied in a new agreement, or

(ii) revert to the conditions of Hospital Salaried Offic-
ers’ (Private Hospitals) Award 1980 and the Health
Care Industry (Private) Superannuation Award 1987.

4.4 Provided that—
(a) the parties may at any time agree to vary or cancel

the Agreement in accordance with the provisions of
the Industrial Relations Act 1979;

(b) the parties shall review the Agreement should the
total wage prescribed by this Agreement for any clas-
sification fall below the relevant wage rate stipulated
in the award safety net;
In determining the relativity of the rates of pay pay-
able under the terms of this Agreement with those
stipulated in the Award, benefits available to staff
through this Agreement will also be taken into ac-
count.
Any such review shall be conducted in accordance
with State Wage Fixing Principles in operation at
that time.

4.5 Subject to paragraph 4.4 (b) no other wage increases
shall be applicable to staff during the term of this Agreement.

5.0—RELATIONSHIP TO AWARD
5.1 The Agreement will operate in conjunction with the

Hospital Salaried Officers’ (Private Hospitals) Award 1980.
Certain clauses of this Agreement replace existing clauses
within the Award. These instances are referred to within the
Agreement. Where there are inconsistencies between the pro-
visions of this Agreement and those of the Award the provisions
of this Agreement shall prevail. This Agreement will also op-
erate in lieu of the Health Care Industry (Private)
Superannuation Award 1987.

6.0—BASIS OF AGREEMENT
6.1 Staff members and the Hospital agree to work together

to achieve a culture within the organisation in which—
(i) we work as a team recognising the contribution of

each individual, honouring their skills, recognising
their needs and providing mutual support;

(ii) we understand the needs of our customers and make
every endeavour to meet these needs and, where pos-
sible, exceed their expectations of quality service, to
create a significant competitive advantage;

(iii) in our dealings with others we endeavour to uphold
the organisation’s values of —
—professionalism;
—respect;
—integrity;
—compassion; and
—empathy;

(iv) we are constantly looking for ways in which we can
improve the quality, efficiency and effectiveness of
the services we deliver;

(v) we equip each individual with the appropriate skills,
resources and support to enable them to meet the
changing needs of our customers;

(vi) we work together in workplace teams where the
individual is able to contribute to their full po-
tential;

(vii) we seek and value the individual’s contribution (sug-
gestions) on the current operations and future
directions of the Hospital;

(viii) we promote the well being of the individual by pro-
viding a safe work environment and applying safe
work practices;

(ix) we are constantly looking for ways to capitalise on
the opportunities provided by change;

(x) we recognise the efforts of staff through the provi-
sions of equitable working conditions.

6.2 In exchange for this commitment to these cultural changes
the Hospital offers its Administrative Staff the amended con-
ditions of employment contained in this Agreement.

6.3 The wages payable under this Agreement are contained
in Schedule A.
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7.0—DEFINITIONS
7.1 “By agreement” shall mean that—

(a) Where the provisions of this Agreement provide they
may be varied by agreement between the Hospital
and the staff member, agreement shall not be deemed
to have been reached unless freely entered into by
both parties;

(b) where the Hospital seeks such agreement with a staff
member, that staff member shall be made aware of
their right, and given reasonable opportunity, to con-
tact and seek representation from a Union or, if they
so elect, other representative;

(c) any problem arising from the operation of this Agree-
ment may be referred to the Monitoring Committee
which shall endeavour to resolve the problem in ac-
cordance with Clause 20 of this Agreement.

7.2 “Ordinary rate” means the rate of pay prescribed in Sched-
ule A—Minimum Salaries of this Agreement.

7.3 “Ordinary shift rate” means the ordinary rate, over award
payments and shift and weekend penalties.

7.4 The Award shall mean the Hospital Salaried Officers
(Private Hospitals) Award 1980.

7.5 The Union shall mean the Hospital Salaried Officers
Association of Western Australia (Union of Workers).

8.0—HOURS
8.1 This clause replaces Clause 12—Hours of the Award.
8.2 The ordinary hours of duty for full time staff members

shall be an average of 37.5 hours per week over two fortnightly
pay periods with no more than 10 hours per shift.

8.3 The ordinary hours of duty for a part-time staff member
shall average not less than the minimum weekly number of
hours that the employee has been guaranteed in their contract
of employment.  Such hours shall be averaged over a 4 week
period.

8.4 Time worked in excess of a rostered shift or in excess of
75 hours per fortnight by any staff member will be paid in
accordance with the provisions of Clause 9—Overtime.

8.5 Ordinary hours may be worked between 6.30 a.m. and
8.45 p.m. over any day of the week, Monday to Sunday inclu-
sive, and shall be arranged by the Hospital to meet its needs.

8.6 Ordinary hours may not be worked over more than 6
consecutive days other than by agreement between the staff
member and the Hospital.

8.7 Ordinary hours shall not be worked over more than 10
days per fortnight other than by agreement between the staff
member and the Hospital.

8.8 Where practicable a staff member will be allowed two
days continuous time off duty per week.

8.9 A staff member shall not be rostered for duty until at
least 9½ hours have elapsed from when the previous rostered
shift ended other than by mutual agreement between the staff
member and the Hospital.  In any event the minimum break
between shifts shall be 8 hours. Where the staff member agrees
to commence a shift less than 9½ hours following the conclu-
sion of a preceding shift, that staff member will take double
that time off (that is the number of hours by which the shift
break falls short of 9½ hours) paid immediately prior to the
conclusion of the shift.

8.10 Broken shifts shall not be rostered but may be worked
where a staff member is called in to work at short notice by
agreement.

8.11 A staff member shall not be rostered to work a shift of
less than 4 hours duration. It is intended that short shifts will
be limited to exceptional circumstances.

8.12 A roster of hours to be worked by each staff member
shall be posted in a conspicuous place within the workplace.
Such roster may be altered by the Hospital in consultation with
the staff member(s) concerned.

8.13 Each staff member is entitled to one fifteen minute paid
tea break each shift at a time convenient to the Hospital. Un-
less by mutual agreement the staff member should not work
more than four hours without a tea break.

8.14 Each staff member is entitled to one meal break per
shift of 30 minutes or other time by agreement between the

staff member and the Hospital which shall not be counted as
time worked. Unless by mutual agreement the staff member
should not work for more than five hours without a meal break.

8.15 The staff member shall be paid at ordinary rates for the
meal break where they are on call or are required to remain
within the Hospital. This time, however, shall not be counted
as time worked in the calculation of overtime—Clause 9—
Overtime.

8.16 A staff member may elect, with the consent of the Hos-
pital, to work “make up time” under which the staff member
takes off ordinary hours and works those hours at a later time
at ordinary rates.

9.0—OVERTIME
9.1 This clause replaces Clause 13—Overtime in the Award.
9.2 A staff member may be required to work reasonable over-

time.
9.3 All time worked by a staff member outside their or-

dinary rostered hours as defined in Clause 8 of this
Agreement and subject to Clause 23—Part Time Employ-
ees in the Award will be overtime and shall be paid at the
following rates—

- prior to the
commencement or at the
conclusion of a rostered
shift Monday to Friday

- first half hour
- next 1½ hours
- each hour
  thereafter

- ordinary shift rates
- time and a half
- double time

- prior to the
commencement or at the
conclusion of a rostered
shift on a Saturday and
Public Holiday and on a
Sunday

- first half hour
- each hour
  thereafter

- ordinary shift rates
- double time

- recall to work,
having completed a
rostered shift and having
left the premises

- minimum
  payment of three
  hours plus
  reasonable
  travelling
  expenses

- Monday to Friday - first 3 hours
- each hour
  thereafter

- time and a half
- double time

- Saturday and
Sunday and
Public
Holidays

- all time worked - double time

9.4 No staff member shall be required to work in excess of
five hours overtime at ordinary shift rates in any fortnight ros-
ter period.

9.5 A staff member may elect, with the consent of the Hos-
pital, to take time off in lieu of payment for overtime, other
than for recalls to work, at a time or times agreed with the
Hospital.

9.6 Overtime taken as time off during ordinary time hours
shall be taken at the overtime rate, that is, at the rate attracted
by the overtime hours worked.

9.7 Where a staff member has elected to take time off in lieu
of overtime and such time off has not been taken within 4
weeks of accrual the staff member can request the payout of
the overtime in accordance with this clause.

9.8 Where a staff member is required to work in excess
of two hours overtime immediately following or prior to
her/his rostered shift without being notified the previous
day or earlier, the staff member is entitled to a Hospital
meal ticket.

9.9 When overtime work is necessary it shall, wherever rea-
sonably practicable, be so arranged that the staff member shall
have at least 9½ consecutive hours off duty between the work
of successive days. Where this is not possible the provisions
of Clause 8.9 will apply.

10.0—UNSOCIABLE HOURS
10.1 This clause replaces Clause 25—Shift Work in the

Award.
10.2 A loading of 15% on the ordinary rates of pay shall be

paid for the actual hours of ordinary duty worked between
6.00 p.m. and 6.00 a.m. Monday to Friday.

10.3 A loading of 50% on the ordinary rates of pay shall be
paid for the actual hours of ordinary duty worked between
midnight Friday and midnight Sunday.

10.4 A loading of 150% on the ordinary rates of pay shall
be paid for ordinary hours of duty worked on a public holi-
day, or day observed in lieu. Subject that the employee
may elect to be paid a loading of 50% for the time worked,
with an equivalent period of time off in accordance with
clause 12.5.
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10.5 Staff members who are rostered to work their ordinary
hours on Sundays and/or public holidays during a qualifying
period of employment for annual leave purposes shall be enti-
tled to receive additional annual leave as follows—

(i) If 35 ordinary shifts on such days have been
worked—one week.

(ii) If less than 35 ordinary shifts on such days have been
worked the staff member shall be entitled to have
one additional day’s leave for each seven ordinary
shifts so worked, provided that the maximum addi-
tional leave shall not exceed five working days.

10.6 After one month’s continuous service in any qualifying
twelve monthly period, a staff member referred to in para-
graph 10.5 above whose employment terminates, shall be paid
five-twelfths of a week’s pay at her/his ordinary rate of salary
in respect of each completed month of continuous service if
her/his employment terminates in circumstances other than
those referred to in subclause 11.7 of Annual Leave.

10.7 When a staff member, other than a shift worker re-
ferred to in paragraph 10.5 above proceeds on annual leave he
shall be paid a loading of either 17½% ordinary salary for four
weeks or an amount equivalent to the shift and weekend pen-
alties the staff member would have received if she/he had not
proceeded on annual leave, whichever amount is the greater.

10.8 When a staff member referred to in paragraph 10.5 above
proceeds on annual leave she/he shall be paid a loading of
either 20% of her/his ordinary salary for five weeks or an
amount equal to the shift and weekend penalties the staff mem-
ber would have received if she/he had not proceeded on annual
leave, whichever amount is the greater.

10.9 The loadings referred to in this paragraph shall be paid
at the time the staff member takes her/his leave and where the
staff member takes annual leave in two or more periods she/he
shall be paid one-twentieth of the loading (or one-twenty-fifth
of the loading in the case of a shift worker referred to in para-
graph 10.5 above) for each day of leave taken.

11.0—ANNUAL LEAVE
11.1 This clause replaces Clause 15—Holidays and Annual

Leave in the Award.
11.2 Staff members shall be entitled to four consecutive

weeks annual leave on completion of each twelve months con-
tinuous service.

11.3 A staff member shall be paid for any period of annual
leave prescribed in this clause as follows—

• the staff members ordinary rate of pay as prescribed
by this Agreement for the period of annual leave (ex-
cluding shift and weekend penalties); and

• a loading of 17.5% on such leave.
11.4 When proceeding on a period of annual leave, a staff

member will have the option of being paid in one of the fol-
lowing ways—

• for the whole period of the annual leave being taken
prior to taking the leave; or

• in the normal fortnightly payroll cycle.
11.5 If after one month’s continuous service in any qualify-

ing twelve monthly period a staff member lawfully terminates
her/his service or her/his employment is lawfully terminated
by the Hospital through no fault of the staff member, the staff
member shall be paid—

• 2.8846 hours pay in respect of each completed week
of service in that qualifying period for which annual
leave has not already been taken.

In respect of such leave the 17.5% loading will not apply.
11.6 Where the employment of a staff member terminates

after she/he has completed a twelve months qualifying period
and she/he has not been allowed to take the leave prescribed
under this Agreement she/he shall receive—

• payment in lieu of that leave in respect of that quali-
fying period; and

• payment in lieu of any additional entitlements ac-
crued under paragraph 11.5.

11.7 Where a staff member is justifiably dismissed for seri-
ous misconduct and the misconduct for which she/he has been
dismissed occurred prior to the completion of the qualifying

period no payment in lieu of leave is payable in relation to that
qualifying period.

11.8 Any time in respect of which a staff member is absent
from work shall not count in accruing annual leave with the
exception of paid sick leave, the first three months of unpaid
sick leave, the first month of workers’ compensation leave,
long service leave and bereavement leave.

11.9 The annual leave prescribed by this clause may be given
and taken before the completion of twelve months’ continu-
ous service by mutual agreement between the staff member
and the Hospital.

11.10 If the services of a staff member terminate and the
staff member has taken annual leave and if that period of leave
taken exceeds the staff members entitlement under paragraph
11.5 and 11.6 the staff member shall be liable to pay the amount
representing the difference between the amount received by
her/him for the period of annual leave taken and their accrued
entitlement in accordance with paragraph 11.5 and 11.6. The
Hospital may deduct this amount from any other moneys due
to the staff member under this Agreement at the time of termi-
nation.

11.11 Each staff member shall be given at least fourteen days’
notice of the actual commencing date of her/his leave. A roster
shall be kept showing the approximate date of commencement
of annual leave. The roster shall be placed on a notice board in
some convenient place for inspection by staff members.

11.12 Leave shall be given as soon as practicable after fall-
ing due. A staff member’s leave shall not accumulate except
with the consent of the staff member and in no case shall it
accumulate for more than two years.

11.13 A staff member’s annual leave entitlement as described
in this clause may be taken in up to three instalments a year,
each of a minimum of one weeks’ duration.

11.14 Notwithstanding paragraph 11.13, in special circum-
stances and with the agreement of the Hospital, a staff member
may take annual leave in portions of less than one week.

11.15 Where a period of annual leave taken is less than 5
days the annual leave loading will be withheld by the Hospital
until the staff member concerned next takes annual leave in
excess of 5 days, at which time the leave loading due shall be
paid in accordance with paragraph 11.3 as calculated at the
time the subsequent leave is taken.

11.16 Notwithstanding paragraph 11.2 of this Agreement and
Clause 23—Part-Time Employees of the Award—

• a full time staff member who, during a qualifying
period towards entitlement of annual leave was em-
ployed continuously on both a full time and part-time
basis may elect to take a lesser period of annual leave
calculated by converting the part-time service to
equivalent full-time service.

• a part-time staff member may elect to take a lesser
period of annual leave calculated by converting any
portion of the part-time service to equivalent full-
time service.

11.17 The provisions of this clause do not apply to casual
staff members.

12.0—PUBLIC HOLIDAYS
12.1 This clause replaces Clause 15 (1) relating to Public

Holidays in the Award.
12.2 For the purposes of this clause the following days, or

the days observed in lieu of those days, shall be considered as
public holidays—

New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sov-
ereign’s Birthday, Christmas Day and Boxing Day.

12.3 A full time staff member is entitled to take the public
holidays when they fall due at ordinary rates of pay.

12.4 A part-time staff member is entitled to take the public
holidays when they fall due at ordinary rates of pay on a pro
rata basis calculated as the ratio by which their average weekly
ordinary hours worked bear to 37.5.

12.5 A staff member who works on a public holiday is enti-
tled to a choice of the following—

(a) double time and a half for the actual time worked on
the holiday; or
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(b) time and a half for the actual time worked with an
equivalent period of time off, paid at the ordinary
rate.

Such time off shall be taken at a mutually agreed time and
may be taken in conjunction with a period of annual leave.

12.6 A staff member is entitled to a day’s leave in lieu of a
public holiday, paid at the ordinary rate, in respect of a public
holiday which occurs during the staff member’s approved an-
nual leave.

12.7 The leave provisions of this clause do not apply to casual
staff members.

13.0—FAMILY LEAVE
USE OF SICK LEAVE
13.1 A staff member with responsibilities in relation to ei-

ther members of their immediate family or members of their
household who need their care and support shall be entitled to
use, in accordance with this sub-clause, up to five days in any
one year, of any sick leave entitlement which accrues after the
date of this Agreement for absences to provide care and sup-
port for such persons when they are ill. At the Hospital’s
discretion additional sick leave entitlements may be granted
for family purposes.

13.2 The staff member shall, if required, establish by pro-
duction of a medical certificate or statutory declaration, the
illness of the person concerned.

13.3 The entitlement to use sick leave in accordance with
this sub-clause is subject to—

(i) the staff member being responsible for the care of
the person concerned; and

(ii) the person concerned being either—
(a) a member of the staff member’s immediate

family; or
(b) a member of the staff member’s household.

(iii) the term “immediate family” includes—
(a) a spouse (including a former spouse, a de facto

spouse and a former de facto spouse) of the
staff member; and

(b) a child (including an adopted child, a step child
or an ex nuptial child), parent, grandparent,
grandchild or sibling of the staff member or
spouse of the staff member.

13.4 The staff member shall, wherever practicable, give the
Hospital notice prior to the absence of the intention to take
leave, the name of the person requiring care and their relation-
ship to the staff member, the reasons for taking such leave and
the estimated length of absence.  If it is not practicable for the
staff member to give prior notice of absence, the staff member
shall notify the Hospital by telephone of such absence at the
first opportunity on the day of absence.

UNPAID LEAVE FOR FAMILY PURPOSE
13.5 A staff member may elect, with the consent of the Hos-

pital, to take unpaid leave for the purpose of providing care to
a family member who is ill.

14.0—SICK LEAVE
14.1 This clause replaces Clause 17—Sick Leave in the

Award.
14.2 A full time staff member shall accrue 10 rostered shifts

(of 7.5 hours each) paid sick leave per annum.
14.3 A part time staff member shall accrue paid sick leave

on a pro rata basis calculated as the ratio by which their nor-
mal hours worked bear to 37.5.

14.4 The entitlement shall accrue pro rata for each week of
service completed.

14.5 A staff member who is unable to attend work on the
grounds of personal ill health or injury is entitled to be paid at
ordinary rates for the period of the absence up to and includ-
ing the number of hours which the staff member was rostered
to work on that day provided that—

(a) the payment shall not exceed payment for 10 weeks
in any one year; and

(b) such payment may exceed the staff members accrued
entitlement by 2 rostered shifts.  The excess

payment may be offset against any future accrual or
against monies otherwise payable to the staff mem-
ber at the point of separation.

14.6 Unused portions of sick leave entitlement shall accu-
mulate from year to year and may be taken in any subsequent
year.

14.7 A staff member shall advise the Hospital as soon as
reasonably practicable and if possible prior to the commence-
ment of the shift of, the inability to attend work, the nature of
illness or injury and the estimated duration of absence.

14.8 A staff member is allowed a maximum of four days
absence without a medical certificate in any one accruing year
provided that a medical certificate must be provided for any
absence of more than two consecutive days.

14.9 A staff member who suffers personal ill health or in-
jury whilst on annual leave may be paid sick leave in lieu of
annual leave subject to—

(a) providing a medical certificate stating the illness or
injury necessitated confinement to home or hospital
for seven consecutive days or more;

(b) the portion of annual leave coinciding with the paid
sick leave is to be taken at a time agreed by Hospital
and staff member or shall be added to the next pe-
riod of annual leave;

(c) payment for replaced annual leave shall be at the rate
of wage applicable at the time the leave is subse-
quently taken provided that the annual leave loading
prescribed in Clause 11—Annual Leave of this
Agreement shall be deemed to have been paid with
respect to the replaced annual leave.

14.10 Paid leave may be withheld if the illness or injury is
the result of the staff member’s own misconduct.

14.11 Where a staff member receives payment under this
clause and subsequently receives payments in respect of the
same period under the Workers’ Compensation and Assistance
Act 1981, the staff member shall reimburse to the Hospital the
payments made under this clause and the Hospital shall rein-
state the staff member’s sick leave or other entitlements
accordingly.

14.12 Should the Hospital be transferred to another owner
and a staff member’s employment is deemed continuous in
accordance with sub-clause (3) of Clause (2) of the Long Serv-
ice Leave provisions published in Volume 65 of the Western
Australian Industrial Gazette at pages 1 to 4, the unused por-
tion of the staff members sick leave entitlement at the time of
the transfer will stand to that staff member’s credit with the
new owner;

14.13 The provisions of this clause do not apply to casual
staff members.

15.0—PARENTAL AND ADOPTION LEAVE
15.1 This clause replaces Clause 18—Maternity Leave of

the Award.
15.2 Staff members shall be entitled to unpaid parental and

adoption leave in accordance with the provisions of Schedule
B of this Agreement.

16.0—LONG SERVICE LEAVE
16.1 The provisions of this clause shall operate in lieu of

Clause 19—Long Service Leave of the Award.
16.2 The long service leave provisions published in Volume

65 of the Western Australia Industrial Gazette at pages 1 to 4
inclusive as updated from time to time, form part of this Agree-
ment, provided that long service leave shall not accrue on
Workers’ Compensation leave in excess of one month and sub-
ject to the provision of paragraphs 16.3, 16.4 and 16.5 below.

16.3 A staff member completing her/his first 10 years of
continuous service with the Hospital, as defined within the
long service leave provisions referred to in paragraph 16.2,
shall be entitled to take long service leave to the limit of such
proportion of thirteen weeks leave as the number of completed
years of such service bears to fifteen years. The timing of this
leave will be subject to agreement between the staff member
and the Hospital.

16.4 A staff member completing her/his 22nd year of con-
tinuous service with the Hospital, as defined within the long
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service leave provisions referred to in paragraph 16.2, shall be
entitled to take long service leave to the limit of such propor-
tion of eight weeks leave as the number of completed years of
such service bears to 25 years. The timing of this leave will be
subject to agreement between the staff member and the Hos-
pital.

16.5 A staff member completing her/his 32nd year of con-
tinuous service with the Hospital, as defined within the Long
Service Leave provisions referred to in paragraph 16.1, shall
be entitled to take Long Service Leave to the limit of such
proportion of 8 weeks leave as the number of completed years
of such service bears to 35 years. The time of this leave will
be subject to agreement between the staff member and the
Hospital.

16.6 A full time staff member who, during a qualifying
period towards an entitlement of long service leave was
employed continuously on both a full time and part time
basis may elect to take a lesser period of long service leave
calculated by converting the part time service to equiva-
lent full time service.

16.7 A part time staff member may elect to take a lesser
period of long service leave calculated by converting any
portion of the part time service to equivalent full time serv-
ice.

16.8 The provisions of this clause do not apply to casual
staff members.

16.9 Upon application by a staff member, the Hospital may
approve of the taking by the staff member—

(a) of double the period of long service leave entitle-
ment on half pay, in lieu of the period of long service
leave entitlement on full pay; or

(b) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay.

16.10 At the request of the staff member and with the agree-
ment of the Hospital, a staff member faced with pressing
personal needs may be paid in lieu of taking a portion of long
service leave.

17.0—BEREAVEMENT LEAVE
17.1 The provisions of this clause shall operate in lieu of

Clause 16—Compassionate Leave of the Award.
17.2 On the death of a spouse or de facto spouse, child or

step-child, parent or parent in law, grand parent or grand child,
brother, sister or any other person who before that person’s
death lived with the staff member as a member of the family,
the staff member is entitled to bereavement leave, without loss
of ordinary earnings, of up to 2 days.

17.3 Bereavement leave shall at the discretion of the staff
member be taken at any time up to and including the two days
following the day of the funeral.

17.4 Payment for such leave may be subject to the staff
member providing proof of the death where the employer re-
quests such proof.

17.5 The Hospital may grant additional leave at its discre-
tion where a staff member has—

• a significant responsibility for funeral arrangements;
or

• other cultural obligations in relation to the death
that require a longer period of absence from the workplace.
The Hospital may require reasonable evidence of the legiti-
mate need for the staff member to be granted such additional
leave.

17.6 Bereavement leave is not to be taken where the staff
member is absent on another form of leave or would not oth-
erwise have been on duty unless the absence has been taken to
enable the staff member to be with a dying relative.

17.7 The Hospital shall make every endeavour to grant a
staff member’s request for paid annual leave and unpaid leave
of absence resulting from a bereavement.

17.8 The provisions of this clause do not apply to casual
staff members.

18.0—LAUNDRY AND UNIFORMS
18.1 This clause replaces Clause 22—Protective Clothing

and Uniforms in the Award.

18.2 Where a full time staff member is required to wear a
uniform the Hospital will—

• provide a first issue of any new uniform adopted by
the Hospital to the value of $500.00;

• pay a uniform allowance of $5.00 per week;
Each staff member will be responsible for the replacement,

laundering and maintenance of their uniform.
18.3 Where a part-time staff member is required to wear a

uniform the Hospital will—
• provide a first issue of any new uniform adopted by

the Hospital to the value of $400.00;
• pay a uniform allowance of $5.00 per week on a pro

rata basis calculated as the ratio by which their nor-
mal hours worked bear to 37.5;

Each staff member will be responsible for the replacement,
laundering and maintenance of their uniform.

18.4 Staff members commencing employment with Bethesda
will receive the entitlements outlined in paragraph 18.2 or 18.3
above.

19.0—SUPERANNUATION
19.1 This clause replaces the provisions of the Health Care

Industry (Private) Superannuation Award 1987.
19.2 The Hospital shall contribute to a superannuation fund

on behalf of each employee in accordance with the require-
ments of the Superannuation Guarantee (Administration) Act
1992.

19.3 Contributions shall, at the option of the staff member
be paid into either—

(a) Bethesda Hospital Incorporated Superannuation
Fund;

(b) HESTA; or
(c) such other complying superannuation fund or scheme

nominated by the employee in accordance with the
provisions of section 49C of the Industrial Relations
Act 1979.

19.4 The Hospital shall notify the staff member that she/he
may nominate a complying fund or scheme. If the staff mem-
ber does not nominate a fund or scheme, or until such time as
she/he nominates a fund or scheme, superannuation contribu-
tions shall be paid into a fund or scheme nominated by the
Hospital. The Hospital and staff member are bound by the
employee’s nominated fund choice unless they agree to a
change of fund. The Hospital will not unreasonably refuse a
change of fund request made by the staff member.

19.5 (a) A staff member may elect in writing to receive a
superannuation benefit in lieu of part of the salary which she/
he is entitled to under the terms of this Agreement;

(b) this election will remain in force until terminated by agree-
ment between the staff member and the Hospital or by either
the staff member or the Hospital providing one calendar
month’s notice;

(c) all deductions and contributions for the purpose of
superannuation shall be recorded on the employees pay
slip.

19.6 The Hospital shall pay all contributions into the nomi-
nated superannuation fund within 28 days of the end of each
month to which the contributions relate.

19.7 A staff member’s earnings base, upon which contribu-
tions are calculated, shall include the staff member’s base rate,
over award payments, supplementary payments and shift and
weekend penalties.

19.8 The Hospital will continue to pay contributions on
behalf of a staff member whilst that staff member is in
receipt of payments under the Workers’ Compensation and
Assistance Act. Such payments shall continue for a period
of six months at the levels stipulated by the Superannua-
tion Guarantee (Administration) Act 1992 had the staff
member remained at work for that period.  For the period
in excess of six months in which the staff member is in
receipt of payments under the Workers’ Compensation and
Assistance Act these contributions will be capped at 3%
of the staff member’s earnings base.
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20.0—OCCUPATIONAL SAFETY AND HEALTH
20.1 It is the policy of Bethesda Hospital to comply with

the Occupational Health, Safety and Welfare Act 1984 (as
amended) and so far as is practicable—

(a) provide and maintain workplaces, plant and systems
of work such that staff members are not exposed to
hazards;

(b) provide staff with the necessary information, instruc-
tion, training and supervision to ensure a safe
workplace; and

(c) provide and maintain appropriate personal protec-
tive equipment where it is otherwise not practicable
to avoid the presence of hazards.

20.2 Each staff member shall take reasonable care to—
(a) ensure her/his own health and safety at work;  and
(b) avoid adversely affecting the health or safety of any

other person through any act or omission at work.
20.3 The Hospital shall ensure that—

(a) a representative Occupational Safety & Health Com-
mittee is elected and functioning within the
workplace;

(b) Safety and Health representatives will be provided
with adequate training, resources and support to ful-
fil their functions;

(c) the election of Safety and Health representatives is
conducted in a democratic fashion and that such elec-
tions are open for the Union or its delegate to
scrutinise; and

(d) where it is in receipt of a Section 29 notice, the Hos-
pital shall inform the Union and invite it to appoint a
staff member as a delegate for the Section 30 con-
sultation;

20.4 The Hospital recognises a staff member’s right under
the Act to refuse to undertake work when she/he has reason-
able grounds to believe that to continue to work would expose
her/him or any other person to a risk of imminent and serious
injury or harm to her/his health.

20.5 Nothing in this clause is intended to give rise to any
civil right of action for breach of an award obligation.

21.0—MONITORING COMMITTEE
21.1 The Committee which negotiated this Agreement shall

meet as necessary during its term for the purpose of imple-
menting, monitoring, and resolving problems arising from its
application.

21.2 Extraordinary meetings may be called by any party pro-
viding a minimum of 7 days notice. This notice may be
dispensed with by agreement.

21.3 In resolving problems arising from the application or
interpretation of the Agreement the Committee shall endeav-
our to reach a consensus.

21.4 Where consensus is not able to be reach the parties
may jointly or individually refer the problem to the West-
ern Australian Industrial Commission or to an agreed third
party for the purposes of conciliation and, if required, ar-
bitration.

21.5 Provided that the Agreement may only be varied by
arbitration for the purpose of removing ambiguity or uncer-
tainty.

21.6 During the term of this Agreement the Committee shall
formulate a process for the negotiation of the new Agreement.

22.0—INTRODUCTION OF CHANGE AND
REDUNDANCY

22.1 Interpretation
In this Clause—

“staff member” does not include a staff member engaged
on a casual or temporary basis or on a fixed term
contract;

“redundant ” means being no longer required by the Hos-
pital to continue doing a job because the Hospital
has decided that the job will not be done by any of
its staff members.

For the purpose of this Clause, an action of the Hospital has
a “significant effect” on a staff member if—

(a) there is to be a major change in the composition,
operation or size of, or skills required in, the Hospi-
tal’s workforce that will affect the staff member;  or

(b) there is to be elimination or reduction of a job op-
portunity, promotion opportunity or job tenure for
the staff member; or

(c) the guaranteed hours of the staff member’s work are
to substantially increase or decrease and the staff
member considers the change significant; or

(d) the staff member is required to be retrained; or
(e) the staff member is to be transferred to another job

or work location; or
(f) the staff members job is to be restructured.

22.2 (a) Staff member to be informed—
Where the Hospital has decided to—

(i) take action that is likely to have a significant effect
on a staff member; or

(ii) make a staff member redundant;
the staff member is entitled to be informed by the Hospital, as
soon as reasonably practicable after the decision has been made,
of the action or the redundancy, as the case may be.

(b) Discussion to occur
The Hospital shall thereafter hold discussions with the staff

member affected as to—
(i) the likely effects of the action or the redundancy in

respect of the staff member; and
(ii) measures that may be taken by the staff member or

Hospital to avoid or minimise a significant effect.
Provided that the Hospital shall not be required to disclose

confidential information the disclosure of which may seriously
harm the Hospital’s interests.

22.3 Union to be informed
Where the Hospital has made a definite decision to intro-

duce major changes that are likely to have significant effects
on staff members, the Hospital shall notify and hold discus-
sions with the Union.

22.4 Severance Pay
(a) In addition to the period of notice prescribed in Clause 9

of the Hospital Salaried Officers (Private Hospitals) Award
1980 for ordinary termination, a staff member whose employ-
ment is terminated on the grounds of redundancy shall be
entitled to the following amount of severance pay in respect
of a continuous period of service—

Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 week
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter 1 weeks additional pay for

each additional year of
service.

“Weeks Pay” means the ordinary weekly rate of wage for
the staff member concerned.

(b) For the purpose of this clause continuity of service shall
not be broken on account of—

(i) any absence from work on account of personal sick-
ness or accident for which a staff member is entitled
to claim sick pay as prescribed by this award or on
account of leave lawfully granted by the Hospital; or

(ii) any absence with reasonable cause, proof whereof
shall be upon the staff member; or

(iii) any absence on approved leave without pay.
Provided that in the calculation of continuous serv-
ice under this subclause any time in respect of which
a staff member is absent from work except time for
which a staff member is entitled to claim annual leave,
sick pay, long service leave and public holidays as
prescribed by this agreement shall not count as time
worked.
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(c) Service by the staff member with a business which has
been transmitted from one hospital to another and the staff
member’s service has been deemed continuous in accordance
with the Long Service Leave Provisions published in Volume
77 of the Western Australian Industrial Gazette shall also con-
stitute continuous service for the purpose of this clause.

22.5 Staff Member Leaving During Notice
A staff member whose employment is to be terminated on

the grounds of redundancy may terminate employment during
the period of notice and, if so, shall be entitled to the same
benefits and payments under this clause had the staff member
remained with the Hospital until the expiry of such notice.
Provided that in such circumstances the staff member shall
not be entitled to payment in lieu of notice.

22.6 Alternative Employment
The Hospital, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the Hospital obtains acceptable al-
ternative employment for a staff member.

22.7 Leave for Job Interviews
(a) A staff member who has been given notice that he or she

has been, or will be, made redundant shall during the period of
notice of termination be entitled to be absent from work up to
a maximum of 8 ordinary hours during each week of notice
without deduction of pay for the purpose of being interviewed
for further employment.

(b) A staff member who claims to be entitled to be paid leave
under paragraph (a) shall, at the request of the Hospital, be
required to produce reasonable proof of attendance at an inter-
view or the staff member shall not receive payment for the
time absent.

22.8 Notice to Centrelink
Where a decision has been made to terminate staff members

in circumstances of redundancy, the Hospital shall, subject to
the agreement of the staff members concerned, notify the
Centrelink thereof as soon as possible giving relevant infor-
mation including the number and categories of the staff
members likely to be affected and the period over which the
terminations are intended to be carried out.

23.0—DISPUTE SETTLEMENT PROCEDURE
23.1 Subject to the provisions of the Industrial Relations

Act 1979 (as amended) any question, dispute or difficulty, or
any matter raised by a staff member or the Union shall be
settled in accordance with the procedures set out in this clause.

23.2 Staff members and the Union recognises that the Hos-
pital has a right and responsibility to provide uninterrupted
and efficient health care services to the community. The Hos-
pital recognises the rights of staff members and the rights and
responsibility of the Union to represent its members in com-
pliance with its rules.

23.3 This grievance procedure has been developed between
the parties to provide an effective means by which staff mem-
bers may reasonably expect problems will be dealt with as
expeditiously as possible by the Hospital.

23.4 Accordingly, the staff members and the Union hereby
agree that during any period of industrial action, sufficient
labour will be made available to carry out work essential for
life support.

23.5 The parties agree that no bans, stoppages or limitations
will be imposed prior to, or during the time this procedure is
being followed.

23.6 This clause in no way limits the rights of the Hospital,
staff members and the Union under the Occupational, Safety
and Health Act 1984 or other related legislation.

23.7 Where the matter is raised by a staff member or a group
of staff members, the following steps shall be observed—

(i) Step 1: The staff member(s) concerned shall discuss
the matter with their immediate supervisor. If the mat-
ter cannot be resolved at this level the supervisor
shall, within two working days, refer the matter to a
more senior officer nominated by the Hospital and
the staff member(s) shall be advised accordingly;

(ii) Step 2: The senior officer shall, if able, answer the
matter raised within five working days of its being
referred and if the senior officer is not so able, refer

the matter to the Hospital Administrator or Director
of Nursing for his/her attention, and the staff
member(s) shall be advised accordingly;

(iii) Step 3: The staff members may notify the Union to
enable the opportunity of discussing the matter with
the Hospital.
The Hospital shall, as soon as practicable after con-
sidering the matter before it, advise the staff members
or, where necessary the Union of its decision. Pro-
vided that such advice, shall be given within 21
calendar days of the matter being referred to the
Hospital.

(iv) Step 4: Emphasis shall be placed on a negotiated set-
tlement. However, if the negotiation processes have
been exhausted without the dispute having been re-
solved the parties may jointly, or individually refer
the matter to the Western Australian Industrial Rela-
tions Commission.

(v) Step 5: Nothing in this procedure shall preclude the
parties reaching agreement to shorten or extend the
period specified in subclauses 21.7 (i), (ii) or (iii).

23.8 Where the Hospital seeks to discipline a staff member,
the following steps shall be observed—

(i) In the event that a staff member commits a misde-
meanour, the staff member’s immediate supervisor
or any other officer so authorised, may exercise the
Hospital’s right to reprimand the staff member so
that the staff member understands the nature and
implications of her/his conduct;

(ii) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand;

(iii) Should it be necessary, for any reason, to reprimand
a staff member three times in a period not exceeding
eighteen (18) months continuous service, the con-
tract of service shall, upon the giving of that third
reprimand, be terminable in accordance with Clause
9—Contract of Service of the Award.

(iv) Notwithstanding Subclause (iii) above, should the
staff member’s misdemeanour be deemed by the
Hospital to be significantly serious the Hospital can
reprimand the staff member and advise in writing
that a similar misdemeanour will result in the staff
member’s dismissal.

(v) The staff member shall have the right to request rep-
resentation when being reprimanded in accordance
with this subclause.

23.9 The settlement procedures described in this clause shall
be applied to any dispute referred to in paragraph 23.1 and no
party, or individual, or group of individuals, shall commence
any other action, of whatever kind, which may frustrate a set-
tlement in accordance with its these procedures. Observance
of these procedures shall in no way prejudice the right of any
party in dispute to refer the matter for resolution in the West-
ern Australian Industrial Relations Commission, at any time.

23.10 In issues which significantly impact the basis of em-
ployment of a staff member, the status quo (i.e. the condition
applying prior to the issue arising) will remain until the issue
is resolved in accordance with the procedure outlined above.

This clause is meant to preserve the rights of the individual
but is not intended in any way to limit the right of the Hospital
to direct the work of a staff member.

23.11 In resolving issues affecting more than the Hospital or
claims seeking variations to an Award, discussions will com-
mence at the level specified in paragraph 23.4(c) above,
between the Union official and the Hospital Administrator or
Director of Nursing.

(i) The above procedure is meant to preserve the rights
of the individual staff member, but it shall not, in
any way, limit the right of the Hospital to summarily
dismiss a staff member for misconduct.

24.0—SALARIES
24.1 This clause replaces subclause (1) of Clause 29—Sala-

ries of the Award.
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24.2 The minimum rates of salaries to be paid to staff mem-
bers covered by this Agreement should be those set out in
Schedule A Minimum Salaries attached to this Agreement.
Nothing contained within the Award or this Agreement shall
preclude the payment by way of an allowance an amount in
addition to that prescribed for the classification of a position
set out in Schedule C—Classification and Grading of Employ-
ees of the Award.

24.3 On employment, a staff member shall be appointed to
a classification level under Schedule A—Minimum Salaries
of this Agreement. Whenever a staff member takes up another
position with the Hospital, the staff member shall be appointed
to a classification level under Schedule A—Minimum Sala-
ries, appropriate to the new position.

24.4 Staff members in receipt of a base salary in excess of
$45,621 per annum may by agreement in writing with the
Hospital receive an all in rate in full satisfaction of the mon-
etary entitlements prescribed by this Agreement.  Provided
that the rate shall not when viewed objectively, and having
regard to the whole of the staff member’s terms and condi-
tions of employment, be less favourable to the staff member
than the entitlements otherwise available under this Agree-
ment.

25.0—CLASSIFICATION REVIEW
25.1  The Hospital shall allocate a salary classification level

in accordance with the salary schedule of this Agreement
(Schedule A) to each position by establishing the work value
of the position taking account of internal and external relativ-
ity relevant to the position, and in accordance with State Wage
Principles of the Western Australian Industrial Relations Com-
mission.

In arriving at an appropriate salary level, the Hospital shall
also have due regard for any qualifications which may be a
prerequisite for carrying out the position.

25.2 A staff member may request a review of the clas-
sification allocated in accordance with paragraph 25.1 or, at
any time where a change in duties and responsibilities has
occurred. Such a request shall be made in accordance with
Schedule C—Classification Review Process.

Not more than one request may be made by an individual
staff member in any 12 month period.

The Hospital shall give the staff member written advice of
the result of the review.

26.0—SIGNATORIES TO THE AGREEMENT
Signed for and on behalf of

BETHESDA HOSPITAL INCORPORATED.
______________signed_________________ Date: 18.2.99

CHAIRMAN
_______________signed_________________ Date: 18.2.99

BOARD MEMBER
In the presence of—
______________signed_________________

SECRETARY

Signed for and on behalf of
HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN AUSTRALIA
(UNION OF WORKERS).
______________signed_________________ Date: 11.03.99

PRESIDENT
______________signed_________________ Date: 9.3.99

SECRETARY

SCHEDULE A: MINIMUM SALARIES
The provisions of this Schedule shall operate in lieu of Sched-

ule B —Minimum Salaries of the Award.

1. The minimum rate of salaries to be paid to staff members
covered by this Agreement shall be set out hereunder.

2. Minimum Salaries:
 Level Existing 4% Increase 2% Increase

Salary (Effective (Effective
Per Annum   14.12.98)    14.12.99)

1 1st year of service 21873 22748 23203
2nd year of service 22298  23190 23654
3rd year of service  22733  23642 24115

2 1st year of service 23084 24007 24487
2nd year of service 23797 24749  25244
3rd year of service 24505  25485 25995
4th year of service 25212 26220  26744

 3 25921 26958 27497
26631 27696 28250
27447 28545 29116

4 28012 29132 29715
28846 30000 30600

5 29831 31024 31644
30597 31821 32457

6 31403 32659 33312
32688 33996 34676

7 33361 34695 35389
34369 35744 36459

8 35405 36821 37557
36878 38353 39120

9 37645 39151 39934
38699 40247 41052

10 38784 41375 42203
40900 42536 43387

11 43050 44772 45667
44645 46431 47360

12 46913 48,790 49766
13 48126 50051 51052

49663 51650 52683
14 51255 53305 54371
15 53582 55725 56840

55490 57710 58864
A 1 57866 60181 61385

2 60237 62646 63899
3 62582 65085 66387
4 64954 67552 68903
5 66943 69621 71013
6 71831 74704 76198
7 74725 77714 79268
8 77994 81114 82736
9 81462 84720 86414

2.1 A staff member who is 21 years of age or older on
appointment to a classification equivalent to Level
1, may be appointed to the minimum rate of pay based
on years of service, not on age.

2.2 Annual increments shall be subject to the staff mem-
ber’s satisfactory performance over the preceding
twelve months.

2.3 Any dispute in relation to the payment of an annual
increment shall be referred to the WA Industrial Re-
lations Commission for determination.

2.4 Staff members who are appointed to Level 1, Level
2 or Level 3, and are under 21 years of age, salaries
shall be calculated using the following percentages
of the first year of service rate for the Level the staff
member is appointed to—

Under 17 years of age 54%
17 years of age 64%
18 years of age 74%
19 years of age 86%
20 years of age 97%

Not withstanding this provision, the Hospital can ap-
point a staff member to the first year of service rate
or higher.

3. Salaries—Specified Callings and Other Professionals—

3.1 Staff members who are employed in the calling of
Medical Scientist, Scientific Officer, Dietitian, Oc-
cupational Therapist, Physiotherapist, Social Worker,
Speech Pathologist, or any other professional
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calling as agreed between the Union and the Hospi-
tal, shall be entitled to Annual Salaries as follows—

Level Existing 4% Increase 2% Increase
Salary (Effective (Effect ive

Per Annum   14.12.98)    14.12.99)

5/10 29831 31024 31644
31403 32659 33312
33361 34695 35389
35405 36821 37557
38699 40247 41052
40900 42536 43387

11/12 43050 44772 45667
44645 46431 47360
46913 48790 49766

13/14 48126 50051 51052
49663 51650 52683
51255 53305 54371

15 53582 55725 56840
55490 57710 58864

A 1 57866 60181 61385
60237 62646 63899
62582 65085 66387
64954 67552 68903
68943 71701 73135
71831 74704 76198
74725 77714 79268
77994 81114 82736
81462 84720 86414

3.2 Subject to 3.3 of this subclause, on appointment or
promotion to the Level 5/10 under this clause—

(i) staff members, who have completed an ap-
proved three academic year tertiary
qualification, relevant to their calling, shall
commence at the first year increment;

(ii) staff members, who have completed an ap-
proved four academic year tertiary
qualification, relevant to their calling, shall
commence at the second year increment;

(iii) staff members, who have completed an ap-
proved Masters or PhD Degree, relevant to
their calling, shall commence on the third year
increment.

Provided that staff members who attain a higher ter-
tiary level qualification after appointment shall not
be entitled to any advanced progression through the
range;

3.3 The Hospital and Union shall be responsible for de-
termining the relevant acceptable qualifications for
appointment for the callings covered by this sched-
ule and shall maintain a manual setting out such
qualifications;

3.4 The Hospital, in allocating levels pursuant to
subclause (2) of this schedule may determine a com-
mencing salary above level 5/10 for a particular
calling/s.

3.5 Annual increments shall be subject to the staff mem-
ber’s satisfactory performance over the preceding
twelve months;

3.6 Any dispute in relation to the payment of an annual
increment shall be referred to the WA Industrial Re-
lations Commission for determination.

SCHEDULE B: PARENTAL LEAVE
1. DEFINITIONS

(a) “Adoption”, in relation to a child, is a reference to a
child who—

(i) is not the natural child or the step child of the
staff member or the staff member’s spouse;

(ii) is less than five (5) years of age; and
(iii) has not lived continuously with the staff mem-

ber for a period of six months or more.
(b) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this schedule;

(ii) any period of part-time employment worked
in accordance with this schedule; or

(iii) any period of leave or absence authorised by
the Hospital by this Award.

(c) “Expected date of birth” means the day certified by
a medical practitioner to be the day of which the medi-
cal practitioner expects the staff member or the staff
member’s spouse, as the case may be, to give birth
to a child.

(d) “Parental leave” means leave provided for by
subclause (2) of this schedule.

(e) “Spouse” includes a defacto or a former spouse, pro-
vided that it includes a defacto spouse only, in the
case of Adoption Leave.

2. ENTITLEMENT TO PARENTAL LEAVE
(a) Following a period of twelve (12) months continu-

ous service with the Hospital a staff member is
entitled to take up to 52 consecutive weeks of un-
paid leave in respect of—

(i) the birth of a child to the staff member or the
staff member’s spouse; or

(ii) the placement of a child with the staff mem-
ber with a view to the adoption of the child by
the staff member;

(b) A pregnant staff member with less than twelve
months continuous service shall have no right to
maternity leave and shall be required to resign six
(6) weeks before the expected date of birth, unless
the Hospital determines otherwise.

(c) A staff member is not entitled to take parental leave
at the same time as the staff member’s spouse but
this paragraph does not apply to—

(i) one (1) week’s parental leave taken by the male
parent immediately after birth of the child; or

(ii) three (3) weeks parental leave taken by the staff
member and the staff member’s spouse im-
mediately after a child has been placed with
them with a view to their adoption of the child.

(d) The entitlement of parental leave is reduced by any
period of parental leave taken by the staff member’s
spouse in relation to the same child, except the pe-
riod of one (1) week’s leave referred to in paragraph
(d) (i) of this subclause.

3. ENTITLEMENT TO PART-TIME EMPLOYMENT
Where a staff member is eligible for Parental Leave and

where the Hospital agrees—
(a) A male staff member may work part-time in one or

more periods at any time from the date of birth of
the child until its second birthday or, in relation to
adoption, from the date of placement of the child
until the second anniversary of the placement.

(b) A female staff member may work part-time in one
or more periods while she is pregnant where, be-
cause of the pregnancy, part-time employment is
necessary pursuant to subclause (8) or desirable.

(c) Subject to subclause (9), a female staff member may
work part-time in one or more periods at any time
after the date of birth of the child until its second
birthday.

(d) In relation to adoption, a female staff member may
work part-time in one or more periods at any time
from the date of the placement of the child until the
second anniversary of that date.

(e) Subject to the provisions of this Schedule part-time
work under this clause shall be in accordance with
Clause 34—Part-Time Workers of the Award, pro-
vided that any restrictions and notification
requirements on the employment of part-time staff
members shall not apply provided that any notice
periods and requirements for the variation of part-
time hours shall apply.

(f) (i) Before commencing a period of part-time
employment under this subclause, the Hospi-
tal and the staff member shall agree in writing
to the terms of the part-time employment;
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(ii) the terms of this agreement may be varied in
writing by consent;

(iii) the Hospital and the staff member shall each
have a copy of any written variation.

(g) The work to be performed part-time need not be the
work performed by the staff member in his or her
former position but shall be work otherwise per-
formed under this Award.

4. SPECIAL ADOPTION LEAVE
The Hospital shall grant to any staff member who is seeking

to adopt a child, such unpaid leave not exceeding two days, as
is required by the staff member to attend any compulsory in-
terviews or examinations as are necessary as part of the
adoption procedure.  Where paid leave is available to the staff
member the Hospital may require the staff member to take
such leave in lieu of special leave.

5. NOTICE PERIOD
(a) The staff member shall give the Hospital at least ten

(10) weeks’ notice of his or her intention to take pa-
rental leave.

(b) The staff member shall notify the Hospital of the
dates on which he or she wishes to start and finish
the leave.

(c) A staff member shall not be in breach of this Sched-
ule as a consequence of failure to give the required
notice if such failure is occasioned by—

(i) the confinement occurring earlier than the ex-
pected date; or

(ii) the requirement of an adoption agency to ac-
cept earlier or later placement of a child, the
death of the spouse or other compelling cir-
cumstances.

(d) Notwithstanding the provisions of Clause 8—Con-
tract of Service of the Award, a pregnant staff member
who has not applied for leave in accordance with the
provisions of this Schedule shall be deemed to have
resigned six (6) weeks before the expected date of
birth.

(e) As soon as practicable a staff member shall notify
the Hospital of any change in the information pro-
vided pursuant to this Schedule.

6. CERTIFICATION
(a) A staff member who has given notice of his or her

intention to take parental leave, other than for adop-
tion, is to provide to the Hospital a certificate from a
medical practitioner stating that the staff member or
the staff member’s spouse, as the case may be, is
pregnant and the expected date of birth.

(b) A staff member who has given notice of his or her
intention to take parental leave for adoption is to pro-
vide to the Hospital—

(i) a statement from an adoption agency or other
appropriate body of the presumed date of
placement of the child with the staff member
for adoption purposes; or

(ii) a statement from the appropriate government
authority confirming that the staff member is
to have custody of the child pending an appli-
cation for an adoption order.

7. NOTICE OF SPOUSE’S PARENTAL LEAVE
(a) A staff member who has given notice of his or her

intention to take parental leave and who is actually
taking parental leave is to notify the Hospital of par-
ticulars of any period of parental leave taken or to be
taken by the staff member’s spouse in relation to the
same child.

(b) Any notice given under paragraph (a) may either
be in a form acceptable to the Hospital or shall
be supported by a statutory declaration by the staff
member as to the truth of the particulars notified,
including—

(i) that the period of paternity leave is being taken
by the staff member for the purpose of becom-
ing the primary caregiver of the child;

(ii) particulars of any period of parental leave
sought, or taken by the staff member’s spouse;
and

(iii) for the period of parental leave the staff mem-
ber will not engage in any conduct inconsistent
with the staff member’s contract of employ-
ment.

8. TRANSFER TO A SAFE JOB
Where in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the staff member make it
inadvisable for the staff member to continue at her present
work, the staff member shall, if the Hospital deems it practi-
cable, be transferred to a safe job at the rate and on the
conditions attaching to the job until the commencement of
maternity leave.

If the transfer to a safe job is not practicable, the staff member
may, or the Hospital may require the staff member to, take leave
for such period as is certified necessary by a registered medical
practitioner.  Such leave shall be treated as maternity leave for
the purposes of subclauses (12), (13), (14) and (15) hereof.

9. MATERNITY LEAVE BEFORE AND AFTER THE
BIRTH

A female staff member who has given notice of her inten-
tion to take parental leave, other than for an adoption, shall
ordinarily commence the leave six (6) weeks before the ex-
pected date of birth and end the leave six (6) weeks after the
day on which the birth has taken place. Provided that a staff
member may apply to the Hospital to continue or resume duty
in respect of any period closer to the expected date of birth
and the Hospital may approve the application, provided the
application is supported by the certificate of a registered medi-
cal practitioner indicating that the staff member is fit for duty.

10. VARIATION OF PERIOD OF PARENTAL LEAVE
A staff member may at any time whilst absent from duty on

parental leave, make application to extend or reduce the pe-
riod referred to in the original application, but so that the
amended period complies with the requirements of subclauses
(2) and (5) of this Schedule and the Hospital may grant per-
mission in accordance with the amended application.

11. CANCELLATION OF PARENTAL LEAVE
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of a staff member
terminates other than by the birth of a living child.

(b) Where the pregnancy of a staff member then on ma-
ternity leave terminates other than by the birth of a
living child, it shall be the right of the staff member
to resume work at a time nominated by the Hospital
which shall not exceed four (4) weeks from the date
of notice in writing by the staff member to the Hos-
pital that she desires to resume work.

(c) Adoption Leave—non placement of child.
12. SPECIAL MATERNITY LEAVE AND SICK LEAVE

(a) Where the pregnancy of a staff member not then on
maternity leave terminates after twenty-eight weeks
other than by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her return
to work.

(b) Where a staff member not then on maternity leave
suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed twelve (12) months.
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(c) For the purposes of subclauses (2), (7), (9), (13), (15)
and 16) hereof, maternity leave shall include special
maternity leave.

(d) A staff member returning to work after the comple-
tion of a period of leave taken pursuant to this
subclause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of a staff member who was transferred
to a safe job pursuant to subclause (8), to the posi-
tion she held immediately before such transfer.

(e) Where such position no long exists but there are other
positions available for which the staff member is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary to that of her
former position.

13. PARENTAL LEAVE AND OTHER LEAVE ENTI-
TLEMENTS

(a) Nothing contained in this Schedule prevents the grant
of accrued annual leave or long service leave to a
staff member in respect of the whole or any part of
the period referred to in subclause (2) of this Sched-
ule.

(b) Except by reason of the grant of accrued annual leave
or long service leave a staff member is not entitled
to salary in respect of the period of absence from
duty permitted in accordance with this Schedule.

(c) Subject to the provisions of subclause (12) absence
of a staff member which has been permitted in ac-
cordance with the provisions of this Schedule shall
not be deemed absence on sick leave.

(d) A staff member working part-time in accordance with
this Schedule shall be paid for and take any leave
accrued in respect of a period of full-time employ-
ment, in such periods and manner as specified in the
annual leave provisions of this Award, as if the staff
member were working full time in the class of work
the staff member was performing as a full-time staff
member immediately before commencing part-time
work under this Schedule

(e) A full-time staff member shall be paid for and take
any annual leave accrued in respect of a period of
part-time employment under this subclause, in such
periods and manner as specified in this Award, as if
the staff member were working part-time in the class
of work the staff member was performing as a part-
time staff member immediately before resuming
full-time work. Provided that, by agreement between
the Hospital and the staff member, the period over
which the leave is taken may be shortened to the
extent necessary for the staff member to receive pay
at the staff member’s current full-time rate.

(f) A staff member working part-time under this Sched-
ule shall have sick leave entitlements which have
accrued under this Award (including any entitlement
accrued in respect of previous full-time employment)
converted into hours.  When this entitlement is used,
whether as a part-time or full-time staff member, it
shall be debited for the ordinary hours that the staff
member would have worked during the period of
absence.

14. RETURN TO WORK AFTER PARENTAL LEAVE
(a) A staff member shall confirm his or her intention of

returning to work by notice in writing to the Hospi-
tal given not less than four (4) weeks prior to the
expiration of the period of parental leave.

(b) (i) A staff member, upon the expiration of the
notice required by paragraph (a) hereof, shall
be entitled to the position which he or she held
immediately before proceeding on parental
leave or, in the case of a staff member who
was transferred to a safe job pursuant to
subclause (8), to the position which she held
immediately before such transfer.  Where such
position no longer exists but there are other
positions available for which the staff mem-
ber is qualified and the duties of which he or

she is capable of performing, the staff mem-
ber shall be entitled to a position as nearly
comparable in status and salary or wage to that
of the former position;

(ii) a staff member who has had at least twelve
(12) months continuous service with the Hos-
pital immediately prior to commencing
part-time employment after the birth or place-
ment of a child has, at the expiration of the
period of such part-time employment or the
first period, if there is more than one, the right
to return to his or her former position;

(iii) nothing in placeturn (ii) of this paragraph shall
prevent the Hospital from permitting the staff
member to return to his or her former position
after a second or subsequent period of part-
time work.

15. EFFECT OF PARENTAL LEAVE ON EMPLOY-
MENT

Notwithstanding any Agreement or other provision to the
contrary—

(a) absence or parental leave shall not break the conti-
nuity of service of a staff member but shall not be
taken into account in calculating the period of serv-
ice for any purpose of the Award.

(b) commencement of part-time employment in accord-
ance with this Schedule, and return from part-time
to full-time work under this Schedule shall not break
the continuity of service or employment.

16. TERMINATION OF EMPLOYMENT
(a) A staff member on parental leave may terminate his

or her employment at any time during the period of
leave by notice given in accordance with this Award.

(b) The Hospital shall not terminate the employment of
a staff member on the ground of pregnancy or ab-
sence on parental leave, or because the staff member
exercises of proposes to exercise any rights arising
under this Schedule, or has enjoyed or proposes to
enjoy any benefits arising under this Schedule, but
otherwise the rights of the Hospital in relation to ter-
mination of employment are not hereby affected.

(c) Any termination entitlements payable to a staff mem-
ber whose employment is terminated while working
part-time under this Schedule, or while working full-
time after transferring from part-time work under this
Schedule, shall be calculated by reference to the full-
time rate of pay at the time of termination with the
calculation of entitlements to be apportioned and paid
at the full-time rate of accrual for periods of full-
time employment and at the relevant pro rata rate of
accrual for periods of part-time employment.

17. REPLACEMENT STAFF
(a) A replacement staff member is a staff member spe-

cifically engaged as a result of a staff member
proceeding on parental leave or working part-time
under this Schedule.

(b) Before the Hospital engages a replacement staff
member under this subclause, the Hospital shall in-
form that person of the temporary nature of the
employment and of the rights of the staff member
who is being replaced.

(c) Before the Hospital engages a person to replace a
staff member temporarily promoted or transferred
in order to replace a staff member exercising his or
her rights under this schedule, the Hospital shall in-
form that person of the temporary nature of the
promotion or transfer and of the rights of the staff
member who is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the Hospital to engage a
replacement staff member.

(e) A replacement staff member shall not be entitled to
any of the rights conferred by this Schedule except
where the employment continues beyond the twelve
(12) months qualifying period, in which case, un-
broken service as a replacement staff member shall
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be treated as continuous service for the purpose of
subclause (1) (b) hereof.

(f) The provisions of this subclause shall apply to a re-
placement staff member notwithstanding the provisions
of Clause 8—Contract of Service of the Award

(g) A replacement staff member may be employed part-
time.  Subject to this paragraph, subclauses (5),
(12)(d),(e),(f) and (g) and (15) of this clause apply
to the part-time employment of replacement staff
members.

SCHEDULE C: CLASSIFICATION REVIEW PROCESS
The staff member is required to work in accordance with

her/his job description and Bethesda Hospital’s policies and
procedures. The Hospital may direct a staff member to carry
out such duties as are within the limits of the staff member’s
skills and training provided that such duties are not designed
to promote deskilling.

The salary classification of a particular position will be es-
tablished having regard to the work value of the position, and
appropriate relativities.

If a job description of a particular position varies then the
Hospital will consider whether the changes are of such a sub-
stantial nature that the classification of the position needs to
be reviewed. The Hospital will discuss the situation with the
staff member.

In general, reclassification requests will only be considered
where a significant increase in work value is demonstrated.
While comparisons with other similar positions will be con-
sidered in evaluating the request for reclassification,
comparisons should not be relied on to justify a reclassifica-
tion.

WORK VALUE DEFINITION
Work value for the purpose of reclassification of positions

is defined according to the Wage Principles of the Western
Australian Industrial Relations Commission as defined in the
following extract—

Changes in work value may arise from changes in the
nature of the work, skill and responsibility required or
the conditions under which work is performed. Changes
in work by themselves may not lead to a change in wage
rates.  The strict test for an alteration in wage rates is that
the change in the nature of the work should constitute
such a significant net addition to the work requirements
as to warrant the creation of a new classification of up-
grading to a higher classification.

In addition to meeting this test a party making a work
value application will need to justify any change to wage
relativities that might result not only within the relevant
award classifications structure but also against external
classifications to which that structure is related. There
must be no likelihood of wage “leapfrogging” arising out
of changes to relative position.

BHP TRANSPORT PTY LTD KWINANA LOGISTICS
ENTERPRISE AGREEMENT 1998.

No. AG 25 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relation Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

BHP Transport Pty Ltd.

No. AG 25 of 1998.

BHP Transport Pty Ltd Kwinana Logistics Enterprise
Agreement 1998.

19 March 1999.
Order.

HAVING heard Mr G. Ferguson on behalf of the applicant
and Mr J. Uphill on behalf of the respondent and by consent,

the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the BHP Transport Pty Ltd Kwinana Logistics
Enterprise Agreement 1998 as received by the Registrar
on 10 March 1999 is hereby registered as an industrial
agreement.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule

1.—TITLE
This Agreement shall be known as the BHP Transport Pty

Ltd Kwinana Logistics Enterprise Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Area, Incidence and Duration
5. Objectives
6. Occupational Health and Safety
7. Communication and Consultation
8. Quality Assurance
9. Commitment to Training

10. Classification Structure
11. Conditions of Employment
12. Rosters
13. Team Work
14. Cross Skilling/Flexibility
15. Rates of Pay
16. Business Performance Incentive Scheme (BPIS)
17. Time and Payment of Wages
18. Annualised Salaries
19. Protective and Industrial Clothing
20. Sick Leave
21. Procedure for Resolving Claims, Issues and Disputes
22. No Extra Claims
23. Re-negotiation of Agreement

Signatories
Schedule I

3.—DEFINITIONS
In this Agreement:

“Company” shall mean The Broken Hill Proprietary Com-
pany Limited at Kwinana, operated and managed by
BHP Transport Pty Ltd.

“Union” shall mean the Transport Workers’ Union of Aus-
tralia, Industrial Union of Workers, Western Australian
Branch.

“Union Official” shall mean a duly accredited representa-
tive of the Transport Workers’ Union of Australia,
Industrial Union of Workers.

“Employee Representative” shall mean an elected repre-
sentative and notified from the Union to the Company
as being the recognised accredited representative of
the Union.

“Casual Labour” shall mean personnel on hourly hire. This
includes, but is not limited to, personnel from a labour
hire firm.

4.—AREA, INCIDENCE AND DURATION
4.1. This Agreement shall apply to employees employed by

The Broken Hill Proprietary Company Ltd (the Company) at
BHP Transport Pty Ltd, Kwinana Logistics, in the classifica-
tions listed in Schedule I, and the Transport Workers’ Union
of Australia, Industrial Union of Workers, Western Australian
Branch (the Union), whether or not such employees are mem-
bers or not of the Union.  Currently Kwinana Logistics
employees covered by this agreement number fourteen (14).

4.2. This Agreement shall take effect from the first pay pe-
riod on or after the 16th day of February, 1988 and shall remain
in force for a period of 18 months.

4.3. The terms and conditions of this agreement shall be read
and interpreted in conjunction with The Iron and Steel Indus-
try Workers’ (BHP Steel International - Rod & Bar Division)
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Award No 1 of 1968, as amended and consolidated or as re-
placed, provided that where there is any inconsistency, this
agreement shall take precedence to the extent of any incon-
sistency.

5.—OBJECTIVES
The primary objective of the management and the employ-

ees at Kwinana is to provide a quality transport and bulk
materials handling service.  That is responsive to and satisfies
the requirements of customers and is characterised by its safety,
reliability, flexibility, quality and cost effectiveness, thereby
enhancing its ability to successfully operate in a competitive
market.

This Agreement is intended to facilitate the creation of a
work environment, which will encourage and support a skilled
and committed workforce where teamwork, cooperation, flex-
ibility, effective work arrangements and employee development
are priorities in achieving the business objectives.

The parties recognise the importance of monitoring the ef-
fectiveness of the Agreement and will consult each other on
the operation of the Agreement.  Consultation between parties
will occur prior to any change in arrangements that may apply
from time to time which are outside the scope of this agree-
ment or the parent award.

Kwinana is operating within a context of increased compe-
tition for a limited amount of business.  In order to position
the business for future growth there is a need for continual
change and improvement in the way we operate.  Everyone
has a contribution to make which will help build our future.

All parties are committed to building the basis for future
business growth at Kwinana.  This is best achieved by work-
ing cooperatively towards joint goals.  Continual improvement
and change in both management and work practices is essen-
tial to ensuring the future of the operation.  This document is
intended to facilitate the ability to adapt to that change and
will not be used by either party to impede change.  All parties
agree to operate within the spirit of this agreement and to build
upon the foundation of cooperation that has been set.

6.—OCCUPATIONAL HEALTH AND SAFETY
All parties are committed to continually improving safety

standards and will actively participate in encourage the devel-
opment and maintenance of these standards.

All operations at Kwinana will be conducted in accordance
with the Occupational Health and Safety policies of the Com-
pany and the relevant statutory requirements (Occupational
Safety and Health Act, 1984, Mines Safety & Inspection Act,
1994).

Development and implementation of ‘work site’ safe work-
ing practices will be by consultation with management,
employees and appropriate technical advisers.

Occupational Health and Safety Committees will continue,
with composition being in accordance with the Occupational
Safety and Health Act, 1984 and comprising representatives
of both management and employees. Minutes of each meeting
shall be kept, agreed and where appropriate, circulated to em-
ployees.  Each and every employee is encouraged to raise,
through any Committee member or any staff member, any is-
sues relating to safety.

A condition of employment shall be that all employees shall
wear the designated safety clothing and equipment when in
the workplace.

7. —COMMUNICATION AND CONSULTATION
Effective communication and consultation is essential in

promoting a successful operation.  Consultation provides em-
ployees with an opportunity to input into the decision making
process before the Company decides on action affecting its
employees.

Focus groups will facilitate the involvement of employees
in decisions involving the work teams.  All parties commit to
continue Focus Groups as a mechanism for consultation and
communication.  Focus groups are intended to improve the
way we work together and how we do our work.

8.—QUALITY ASSURANCE
Employees shall participate in the implementation of qual-

ity assurance consistent with the Company’s commitment of

involving employees in developing customer focused quality
management systems.

The Company and the employees recognise the importance
of and are committed to, ensuring the quality of services they
provide to the customers.  To achieve this, it is essential that
responsibilities of individuals are structured so that all work
requirements are properly defined, communicated, carried out
and verified.

9.—COMMITMENT TO TRAINING
The Company and the employees recognise that in order to

increase the efficiency, productivity and competitiveness of
Kwinana a genuine commitment to training and skill develop-
ment is required.  This commitment is shared with the Company
being obliged to provide equitable training opportunities and
employees being required to participate in the training and
apply the skills acquired on the job. Accordingly, the parties
are committed to:

(a) developing a suitably qualified skilled and flexible
workforce;

(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) removing barriers to allow the effective utilisation
of skills required.

All parties agree to participate in a review of the current
training programme to ensure it is consistent with the current
and future needs of the operations.

10.—CLASSIFICATION STRUCTURE
The parties commit to jointly review the classification ma-

trix for Kwinana Logistics during the first 6 months of the
operation of this agreement.  The aim being to:

– incorporate the flexibilities contained within this
agreement

– to identify training needs

11.—CONDITIONS OF EMPLOYMENT
11.1. A casual employee is an employee who is engaged and

paid as such.  A casual employee shall not be entitled to the
following:

Public Holidays
Annual Leave
Long Service Leave
Sick Leave
Jury Service Pay
Parental Leave

nor, shall a casual employee be entitled to any payment
for a holiday, unless the casual employee works on the
holiday.

11.2. A person employed on a fixed term contract is one
engaged and paid as such.  A person on a fixed term con-
tract will be eligible on a pro-rata basis relating to the
length of period worked to the same conditions as a per-
manent employee and will, at the end of the fixed term be
paid all monies owing in relation to pro-rata annual leave
entitlements.

11.3. The Company may direct any employee to carry out
such duties as are within the limits of the employee’s skill
competence and training consistent with the provisions of this
Agreement and the parent award (where applicable).

11.4. Any employee will participate in training and where
appropriate gain accreditation in work skills and knowledge
to become a flexible member of the work team.  An employee
will utilise these skills where their duties require and the only
limitations on the use of their skills will be whether or not it is
safe for the employee to perform those duties.

11.5. An employee will utilise, as considered necessary and
as directed by the Company, industrial and protective cloth-
ing.  The wearing of protective clothing (PPE) is necessary to
minimise risks to employee health.  The Company has a duty
of care to ensure the provision of PPE, as does the employee
to wear PPE provided.  Recommended standards of dress are
set by the Company and various legislative bodies and must
be adhered to.

11.6. An employee will comply with Kwinana’s safety pro-
cedures or as prescribed by Government regulation.
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11.7. Any direction issued by the Company pursuant to the
provisions of this Clause will be consistent with the Compa-
ny’s policies and procedures and in accordance with the
Company’s responsibility to provide a safe and healthy work
environment.

11.8. In emergency circumstances employees will safely
perform any duties required to prevent injury or to mitigate
loss/damage of plant and equipment.

11.9. An employee, for the purpose of meeting the opera-
tional requirements of Kwinana site will work such reasonable
overtime as required by the Company.

12.—ROSTERS
12.1. Any roster arrangement must satisfy Company opera-

tional requirements.  In this context operational requirements
include day to day operations, maintenance, clean up, meet-
ings, safety/emergency drills and any other such duties as may
be required.

12.2. A five (5) day, eight (8) hour shift roster, Monday to
Friday, will be implemented.

12.3. Ordinary hours shall be 38 per week paid at 7.6 hours
ordinary time per day.  The current roster anticipates that em-
ployees will work 40 hours per week.

12.4. The current roster system will operate with two (2)
crews of five (5) people.

12.5. Shift one shall operate from 6.00am to 2.30pm.  Shift
two shall operate from 8.00am to 4.30pm.  Crews shall rotate
on a weekly basis between the two shifts.

12.6. Employees of the same skill level may elect to swap
crews between themselves, this will not attract any additional
payments and must not affect the operation of the roster.

12.7.Operational overtime will be offered to personnel
within Kwinana Logistics prior to sourcing externally.

12.8. A maximum of two (2) operators, may be absent on
annual leave or long service leave at any one time.  Where
special circumstances arise the Company will give considera-
tion to the granting of leave on a case by case basis.

12.9. The Company and employees agrees not to amend
roster arrangements during the period of the trial, providing
that operational requirements are met and the business posi-
tion of the Company is not jeopardised in any way.

12.10. All parties agree to hold consultative discussions re-
garding the operation of the roster on a monthly basis
throughout the trial period.

12.11. After a period of six months all parties will jointly
review the operation of the roster.  At that time a decision will
be made whether to continue with the roster.

Should the roster be discontinued the parties shall endeav-
our to formulate a mutually agreeable alternate roster
arrangement.  Should the parties be unable to agree the Com-
pany will implement a roster which best satisfies the business
needs.

13.—TEAM WORK
13.1. The intent of team work is to facilitate the develop-

ment of a skilled and committed workforce by developing
employee skills, knowledge, responsibilities and increasing
job satisfaction.

13.2. Each crew will share duties in order to perform the
work within safety, qualitative and quantitative parameters set,
in the most timely and efficient manner.  At the same time
opportunity should be given for employees to gain and main-
tain skill/experience in as many areas within their responsibility
as is practical.

13.3. Teams will be required to operate such that, at a mini-
mum, current productivity levels will be maintained.

13.4. Criteria of work to be done during a shift will be
set by Logistics Supervisor.  The Logistics Supervisor will
determine what is to be done, set priorities and monitor
the quality of the work. In this context Logistics Supervi-
sor includes:

(a) any officer with authority higher than that of the Lo-
gistics Supervisor;

(b) any officer acting as the Logistics Supervisor deputy
in the absence of the Logistics Supervisor.

13.5.The Team will determine how the tasks set are
achieved.  The team is required to work in a safe manner, within
Company and legislative guidelines.

13.6. There will be a designated Team Leader, this person
shall be a working member of the team.

13.7. The Company is committed to providing appropriate
training and support to the teams in order to assist employees
make the transition to the new working arrangements.

13.8. In the event of a situation, which is beyond the normal
scope of the team, decisions are to be referred to the Logistics
Supervisor (as defined in 13.4).

13.9. All employees of Kwinana Logistics will be consid-
ered team members, and will perform operational duties in a
manner consistent with ensuring a practical and efficient op-
eration.  It is anticipated that staff performance of operational
duties will be in exceptional circumstances, this is not intended
to replace employee overtime or duties.

14.—CROSS SKILLING/FLEXIBILITY
14.1. Level 6 operators to train up in clerical duties per-

formed in the Logistics Office.  The purpose of this is to enable
Level 6 operators to relieve clerical position.  Level 6 opera-
tors will perform some of these clerical duties on a day to day
basis to facilitate the operation of the crew, for example prepa-
ration and printing of despatch advice’s for truck drivers.

14.2. Drivers to perform basic checking duties including but
not restricted to rod, coil and donhads.  Drivers will perform
more complex checking duties where this is anticipated under
the relevant classification structure.

14.3. Kwinana Logistic’s employees to work in any depart-
ment to the extent of their training and capabilities.

14.4. The use of computers and new technology are implicit
in all levels of the matrix for all future employees.  Current
employees will use computers and new technology to the best
of their capabilities in order to improve the efficiency of the
operations.  Employees’ capabilities may be improved through
on-the-job training.

14.5. Parties agree to the use of supplementary casual la-
bour for leave relief duties in times of internal labour shortage,
as required from time to time.

14.6. Parties agree that where ever practicable personnel
required for overtime shall be sourced from within the depart-
ment.  Where it is not practicable to source personnel from the
department then personnel will be sourced either externally or
from other departments.

14.7. In this context casual labour is as defined in Clause
3.—Definitions.

15.—RATES OF PAY
The parties agree to increase current rates of pay by 6% which

are detailed in Schedule I attached.
The parties will have regard to the outcome of the Bulk

Materials Handling Enterprise Bargaining Agreement, and,
following the conclusion of this agreement, will confer as to
whether there are any implications for the rates of pay or the
working arrangements contained in this agreement.

16.—BUSINESS PERFORMANCE INCENTIVE
SCHEME (BPIS)

The parties commit to jointly review the Key Performance
Indicators (KPIs) for Kwinana Logistics upon signing of this
agreement.  The aim of the review is to make the KPIs more
relevant to both the employees and the business.

17.—TIME AND PAYMENT OF WAGES
Current arrangements will continue as set out in Clause 4,

Payment of Wages, in the parent award.
Payments under the Business Performance Incentive Scheme

will be paid directly into employee’s primary nominated bank
account.

18.—ANNUALISED SALARIES
During the term of this agreement, the parties agree to in-

vestigate the potential for the introduction of annualised salaries
for Kwinana Logistics.

The parties will seek to agree on the most appropriate method
by which this issue should be progressed.
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No party is committed to accept the introduction of
annualised salaries where, following a proper investigation,
adoption of such arrangements are deemed unsuitable or inap-
propriate for Kwinana Logistics.

19.—PROTECTIVE AND INDUSTRIAL CLOTHING
All parties will adhere to the minimum standard of dress for

the site.  For operational employees the current Minimum
standard of dress is:

– Safety helmets (white) - to be worn at all times other
than in offices, vehicle cabs, control rooms and lunch
rooms.

– Safety glasses - to be worn at all times other than in
offices, vehicle cabs, control rooms and lunch rooms.

– Safety footwear - steel capped footwear.

20.—SICK LEAVE
20.1. Employees are entitled to 10 days’ leave per year on

the grounds of personal ill health.
20.2. A Medical Certificate is required for all absences in

excess of one day.  Employees will be entitled to four (4) sin-
gle day absences in any one year without a Medical Certificate.
Employees will be required to supply a Medical Certificate
for all absences once they have had four (4) single day ab-
sences without a Medical Certificate.

20.3. The employee will notify the Company if unable to
work prior to the commencement of the shift for which they
will be absent:

– of the reason for the absence; and
– the anticipated duration of the absence.

For this purpose, notification to the Company means to the
appropriate Supervisor, Superintendent or Manager, or in their
absence Security personnel.

20.4. If the nature or sudden onset of the sickness makes it
impracticable to give notice before the commencement of the
shift for which the employee will be absent, the notice is val-
idly given if given as soon as practicable and not later than 24
hours after the shift for which they were absent.

21.—PROCEDURE FOR RESOLVING CLAIMS,
ISSUES AND DISPUTES

To facilitate the remedying of any grievance of the settle-
ment of any dispute the following procedure shall apply,
namely:

21.1. The worker concerned shall first refer the grievance
to his foreman or immediate superiors.

21.2. The shop steward may discuss with the foreman any
grievance affecting the workers he represents and, if the mat-
ter is not satisfactorily resolved, he may discuss the matter
with the Industrial Officer or other officer nominated by the
employer to deal with such matters on site.

21.3. The Industrial Officer or other officer referred to in
paragraph 21.2 of this subclause shall, within forty eight hours
of discussing a grievance with a shop steward, advise him of
the employer’s decision of the matter.  Provided that where,
owing to the nature of the grievance, the Industrial Officer or
other officer and shop steward agree that a longer period than
forty eight hours is necessary for a decision to be made, the
employer’s decision shall be conveyed to the shop steward
within the agreed time.

21.4. If the matter is not resolved by the foregoing discus-
sions the shop steward shall notify the appropriate full-time
official of his union and shall thenceforth leave the conduct of
negotiations in the hands of the union.

21.5. Where a matter has been referred to the union by the
shop steward the union shall promptly take all steps necessary
under its rules and under the relevant applicable statutes for
resolution of the matter.

21.6. A shop steward shall not leave his/her place of work
to investigate any matter or discuss any matter with the em-
ployer’s representative unless on each occasion he/she first
obtains permission to do so from his/her foreman or supervi-
sor.

21.7. A shop steward shall not during working hours call or
hold any meeting of any workers concerned with any griev-
ance or dispute.  Work shall be continued normally at the

instructions of the employer and there shall be no ban or limi-
tation imposed whilst the above procedure is being carried
out.

21.8. The procedures referred to in subclauses in this clause
shall provide for the persons involved in the question, dispute
or difficulty to confer among themselves and make reasonable
attempts to resolve questions, disputes or difficulties before
taking those matters to the Commission.

22.—NO EXTRA CLAIMS
It is a term of this Agreement that no further claims will be

made by the employees or their union to vary the terms of this
Agreement during its term of operation.

23.—RE-NEGOTIATION OF AGREEMENT
The parties will commence re-negotiation of the terms of

this Agreement three (3) months prior to the end of its term (as
specified in clause 4.2).

SIGNATORIES
Signed for and on behalf of the J. McGIVERON
TRANSPORT WORKERS’ UNION
OF AUSTRALIA, INDUSTRIAL
UNION OF WORKERS, WESTERN
AUSTRALIAN BRANCH
on the 16th day of February 1998
in the presence of S. ALLBURY

Signed for and on behalf of B. DEACON
BHP TRANSPORT PTY LTD
(KWINANA)
on the 16th day of February 1998
in the presence of J. ALDER

SCHEDULE I

KWINANA LOGISTICS

WAGE RATES FOR PURPOSE OF ENTERPRISE
BARGAINING

Rates to apply from this agreement:
Operator Award Fixed Total

Bonus
Team
Leader $552.00 $81.00 $633.00
Level 6 $516.90 $81.00 $597.90
Level 5 $489.90 $81.00 $570.90
Level 4 $469.50 $81.00 $550.50
Level 3 $442.40 $81.00 $523.40
Level 2 $415.20 $81.00 $496.20
Level 1 $381.40 $81.00 $462.40

Allowances to apply from this agreement:
Twin Lift Allowance $0.40  Per Hour
Meal Allowance (first) $6.60
Meal Allowance (second) $4.50
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CERTIFICATE II COMPOSITES (TRAINEESHIP)
AGREEMENT.

No. AG 86b of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Thomas Craft.

No. AG 86b of 1998.

Certificate II Composites (Traineeship) Agreement.

CHIEF COMMISSIONER W S COLEMAN.

13 August 1998.

REGISTRATION OF AN ENTERPRISE AGREEMENT.
Order.

HAVING heard Ms J. Freeman on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Certificate II Composites (Traineeship)
Agreement in the terms of the following schedule be reg-
istered on the 1st day of July, 1998.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

CERTIFICATE II COMPOSITES (TRAINEESHIP)
AGREEMENT

1.—TITLE
This Agreement shall be known as the Certificate II

Composites (Traineeship) Agreement.

2.—ARRANGEMENT
This Agreement shall be arranged as follows—

1. Title
2. Arrangement
3. Parties Bound
4. Application and Number of Employees Bound
5. Objective
6. Supersession
7. Definitions
8. Training Conditions
9. Employment Conditions

10. Wages
11. Special Arrangements
12. Duration
13. Resolution of Dispute Procedures

Schedule A

3.—PARTIES BOUND
This Agreement shall be binding on—

(a) The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers
Division, Western Australian Branch.

(b) The Employers who are signatories to this agreement
in Schedule A.

(c) All Employees who are members or eligible to
be members of the The Australian Liquor, Hospi-
tal i ty and Miscel laneous Workers Union,
Miscellaneous Workers Division, Western Aus-
tralian Branch.

4.—APPLICATION
(a) Subject to subclause (b), this Award shall apply to

persons—
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by an Employer bound by this
Agreement; and

(iii) whose employment is, or otherwise would be, cov-
ered by the Plastics Manufacturing Award No. 5,
1977 and is estimated to cover thirteen trainees/em-
ployees.

(b) Notwithstanding the foregoing, this Agreement shall not
apply to Employees who were employed by an Employer bound
by this Agreement prior to the date of approval of a Traineeship
scheme relevant to the Employer, except where agreed between
the Employer and the Union.

(c) This Agreement does not apply to the Apprenticeship
system.

(d) At the conclusion of the Traineeship, this Award ceases
to apply to the employment of the Trainee and the Plastics
Manufacturing Award No. 5, 1977 shall apply to the former
Trainee.

5.—OBJECTIVE
The objective of this Agreement is to assist in the

establishment of a system of Traineeships, which provides
approved training, in conjunction with employment, in order
to enhance the skill levels and future employment prospects
of Trainees, particularly young people and the long term
unemployed.

The system is neither designed nor intended for those who
are already trained and job ready. It is not intended that existing
Employees shall be displaced from employment of Trainees.
Except as provided for in clause 6, nothing in this Agreement
shall be taken to replace the prescription of training
requirements in the relevant Agreement.

6.—SUPERSESSION
Any existing Agreement provisions for the Australian

Traineeship System (ATS) or the Career Start Traineeship
(CST) shall not apply to any Employer bound by this
Agreement, except in relation to ATS or CST Trainees who
commenced a Traineeship with the Employer before the
Employer was bound by this Agreement.

7.—DEFINITIONS
(a) “Approved Training” means training undertaken (both

on and off the job) in a Traineeship and shall involve formal
instruction, both theoretical and practical, and supervised
practise in accordance with a Traineeship Scheme approved
by the relevant State or Territory Training Authority or
Nettforce. The training will be accredited and lead to
qualifications as set out in subclause 8 (e).

(b) “The Award” means the Plastics Manufacturing Award
No. 5, 1977.

(c) “The Union” means The Australian Liquor, Hospitality
and Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch.

(d) “Trainee” means an Employee who is bound by a
Traineeship Agreement made in accordance with this Award.

(e) “Traineeship” means a system of training which has been
approved by the relevant State or Territory Training Authority,
or which has been approved on an interim basis by the National
Employment and Training Task Force (NETTFORCE), until
final approval is granted by the relevant State or Territory
Training Authority.

(f) “Traineeship Agreement” means an agreement made
subject to the terms of this Agreement between an Employer
and the Trainee for a Traineeship and which is registered with
the relevant State or Territory Training Authority,
NETTFORCE, or under the provisions of the appropriate State
or Territory legislation. A Traineeship Agreement shall be made
in accordance with the relevant approved Traineeship Scheme
and shall not operate unless this condition is met.

(g) “Traineeship Scheme” means an approved Traineeship
applicable to a group or class of Employees or to an industry
or sector of an industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotiations
with the Union upon the terms of the proposed Traineeship
Scheme and the Traineeship has occurred. An application for
approval of a Traineeship Scheme shall identify the Union and
demonstrate to the satisfaction of the approving authority that
the above mentioned consultation and negotiations has
occurred. A Traineeship Scheme shall include a standard format
which may be used for a Traineeship Agreement.
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(h) “Parties to a Traineeship Scheme” means the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch
and the Employers involved in the consultation and negotiations
required for the approval of a Traineeship Scheme.

(i) Reference in this Agreement to “the relevant State or
Territory Training Authority or NETTFORCE” shall be taken
to be a reference to NETTFORCE in respect of a Traineeship
that is the subject of an interim approval but not a final approval
by the relevant State or Territory Training Authority.

(j) “National Training Wage Interim Award” means the Award
made in Australian Industrial Relations Commission [Print No.
L5189 of 1994].

(k) “Appropriate State or Territory legislation” means the
following—

Western Australia: Vocational Education and Training Act
1996 or any successor legislation.

8.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or
NETTFORCE, if the Traineeship Scheme remains subject to
interim approval.

(b) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Employer and the Trainee and
lodged for registration with the State Training Authority or
NETTFORCE; provided that, if the Traineeship Agreement is
not in a standard format, a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTORCE. The Employer shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on the
job training.

(c) The Employer shall provide a level of supervision in
accordance with the Traineeship Agreement during the
Traineeship period.

(d) The Employer agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and training records or works books may be
utilised as part of this monitoring process.

(e) Training shall be directed at—
(i) the achievement of key competencies required for

successful participation in the workplace (where
these have not been achieved, for example, literacy,
numeracy, problem solving, team work, using tech-
nology), and are proposed to be included in the
Australian Vocational Certificate Level 1 qualifica-
tion. This could be achieved through foundation
competencies which are part of endorsed competen-
cies for an industry; and/or

(ii) the achievement of competencies required for suc-
cessful participation in the Composites Industry.

(f) The Union shall be afforded reasonable access to Trainees
for the purpose of explaining the role and functions of the
Union and enrolment of Trainees as members.

9.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time Employee for a

maximum of one year’s duration, provided that the Trainee
shall be subject to a satisfactory probation period of up to one
month, which may be reduced at the discretion of the employer.
By agreement in writing and with consent of the State Training
Authority or NETTFORCE, the relevant employer and the
Trainee may vary the duration of the Traineeship and the extent
of approved training, provided that any agreement to vary is
in accordance with the relevant Traineeship Scheme.

(b) An Employer shall not terminate the employment of a
Trainee without firstly having provided written notice of
termination to the Trainee concerned, in accordance with the
Traineeship Agreement and subsequently to the State Training
Authority or NETTFORCE. The written notice to be provided
to the State Training Authority or NETTFORCE must be
provided within 5 working days of the termination.

(c) An Employer who chooses not to continue the
employment of a Trainee upon completion of the Traineeship,
shall notify in writing, the State Training Authority or
NETTFORCE of their decision.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and or wages to attend
the training in accordance with the Traineeship Agreement.

(e) Where the employment of a Trainee by an Employer is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the
circumstances under which the Trainee may work overtime
and shift work in order to ensure the training program is
successfully completed.

(ii) No Trainee shall work overtime or shift work on their
own, unless consistent with the provisions of the Award.

(iii) No Trainee shall work shift work unless the parties to a
Traineeship Scheme agree that such shift work makes
satisfactory provision for approved training. Such training may
be applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for non-shift work trainees.

(iv) The Trainee wage shall be the basis for the calculation
of overtime and/or shift penalty rates prescribed by the relevant
Award, unless otherwise agreed by the parties to a Traineeship
Scheme, or unless the relevant award makes specific provision
for a Trainee to be paid at a higher rate, in which case the
higher rate shall apply.

(g) All other terms and conditions of the Award that are
applicable to the Trainee or would be applicable to the Trainee
but for this Agreement, shall apply unless specifically varied
by this Agreement.

(h) A Trainee who fails to either complete the Traineeship or
who cannot for any reason be placed in full time employment
with the Employer upon successful completion of the
Traineeship, shall not be entitled to any termination, change
and redundancy payment or any such payment.

(i) The right of entry provision contained in the Plastics
Manufacturing Award No. 5, 1977 shall apply to the parties
bound by this Agreement.

(j) On completion of the Traineeship, the Plastics
Manufacturing Award No. 5, 1977, Grade 4 rates of pay shall
apply.

10.—WAGES
(a) (i) The following minimum weekly wages shall be

payable to Trainees—
Highest Year of Schooling Completed

Year 10 Year 11 Year 12
$ $ $

School leaver (1) 156.00 (2) 187.00 218.00
Plus 1 year out of school 187.00 218.00 251.00
Plus 2 years out of school 218.00 251.00 294.00
Plus 3 years out of school 251.00 294.00 335.00
Plus 4 years out of school 294.00 335.00
Plus 5 years or more 335.00

(1) Must spend one third of time in training or next higher rate to
apply.

(2) Must spend 25% or time in training or next higher rate to apply

(ii) These wage rates will only apply to Trainees while they
are undertaking an approved Traineeship, which includes
approved training as defined in this Agreement.

(iii) The wage rates prescribed by this clause do not apply to
complete trade level training, which is covered by the
Apprenticeship system.

(c) For the purposes of this provision, “out of school” shall
refer only to periods out of school beyond Year 10 or below,
and shall be deemed to—

(i) include any period of schooling beyond Year 10 or
below which was not part of nor contributed to a
completed year of schooling;

(ii) include any period during which a Trainee repeats in
whole or part of a year of schooling beyond Year 10
or below; and
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(iii) not include any period during a calendar year in which
a year of schooling is completed.

(iv) have effect on an anniversary date being January 1
in each year.

11.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this agreement are minimum

rates and shall apply in accordance with the application of the
National Training Wage Interim Award, where the accredited
training and work performed is for the purpose of generating
skills which have been defined for work at skill level B of the
National Training Wage Interim Award.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a

reduction of entitlements to any Employee.

12.—DURATION
This Agreement shall remain in force for the 01/02/98 to 01/

02/1999.

13.—RESOLUTION OF DISPUTE PROCEDURES
The resolution of dispute procedure as contained in the Plastic

Manufacturing Award No. 5, 1977 shall apply to parties bound
by this Agreement.

SCHEDULE A
I have read and understood this Certificate II Composites

Traineeship Agreement and agree to the terms and conditions
as outlined.

SIGNATORIES—
Signed for and on behalf of The Australian Liquor, Hos-
pitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch.

SECRETARY:
       signed       
Helen H. Creed

WITNESS
       signed       
Sue Ellery
DATE: 02/07/98

Signed for and on behalf of the Employer:
EMPLOYER NAME—
       signed       
Thomas Craft

REPRESENTATIVE NAME—
  Eric Thomas  
WITNESS—
       Signed       
DATE: 04/3/98

TRAINEE SIGNATURE—
............................................................................................
TRAINEE NAME: .............................................................
WITNESS...........................................................................
TRAINEE ADDRESS: .......................................................
............................................................................................
TRAINEE’S DATE OF BIRTH: ........................................
DATE ......./......./.......

COCKBURN CEMENT LIMITED ENTERPRISE
BARGAINING AGREEMENT 1998.

No. AG 32 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cockburn Cement Limited

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch.

AG 32 of 1999.

Cockburn Cement Limited Enterprise Bargaining
Agreement 1998.

COMMISSIONER S J KENNER.

9 April 1999.

Order.
HAVING heard Ms L Avon-Smith as agent on behalf of the
applicant and Mr M Anderton on behalf of the respondent and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Cockburn Cement Limited Enterprise Bar-
gaining Agreement 1998 as filed in the Commission on 4
March 1999 be and is hereby registered as an industrial
agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Cockburn Cement

Limited (Enterprise Bargaining) Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Aims and Objectives of the Agreement
4. Scope and Parties to the Agreement
5. Term of the Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Annualised Salaries
9. Salary Rates

10. Hours of Work
11. Leave Conditions
12. Sick Leave
13. Family Leave
14. Redundancy
15. Calculation of Termination Pay
16. Superannuation
17. In-house Training Allowance
18. Temporary Employee’s
20. Use of Contractors
21. Review and Renewal of Agreement
22. Management of the Agreement
23. Signatories

3.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) This Agreement reinforces all the principles, productiv-

ity and efficiency improvements contained in the Cockburn
Cement Limited Award 1991, the Cockburn Cement Limited
Agreement 1993 and the Cockburn Cement Limited Enter-
prise Bargaining Agreement 1995.

(2) The intent of this Agreement is to provide all employees
with a guaranteed annualised salary, according to their classi-
fication and their commitment to normal and additional hours.
The intent is to reduce overtime and plant downtime whilst
effectively covering Cockburn’s unique work requirements.
Fortnightly pay will normally be constant whether on annual
leave, long service leave, sick leave, paternity leave, bereave-
ment leave, worker’s compensation, family leave or other
approved leave.
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(3) The purpose of entering into an enterprise bargaining
agreement is to increase the productivity, efficiency and flex-
ibility of Cockburn Cement operations to ensure the company
remains competitive within the cement and lime manufactur-
ing industries.

(4) The company and its employees remain committed
to the continual training of all personnel so that their skill
base can be enhanced and maintained, and to provide an
environment in which these new skills can be utilised and
recognised to the satisfaction of the company and indi-
vidual employees.

Furthermore, the company recognises the need to improve
occupational health and safety for all employees and is there-
fore committed to the continued development and
implementation of health and safety initiatives. This agree-
ment provides for the participation of all employees in these
initiatives in order that the Russell Road and Woodman Point
operations will become a safer working environment.

4.—SCOPE AND PARTIES TO THE AGREEMENT
(1) This Agreement shall apply to Cockburn Cement Lim-

ited, and the employees employed in the classification
mentioned herein, at the main works in Russell Road and
Woodman Point (approximately 230 employees).

(2) The following unions are parties to this Agreement—
(a) The Automotive, Food, Metals, Engineering, Print-

ing, and Kindred Industries Union of Workers,
Western Australian Branch.

(b) The Australian Workers’ Union, Western Australian
Branch, Industrial Union of Workers.

(c) Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Services
Union of Australia, Engineering & Electrical Divi-
sion (WA Branch).

(d) The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia—
Western Australian Branch.

(e) Merchant Service Guild of Australia, Western Aus-
tralian Branch, Union of Workers.

(f) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch.

(3) The parties will oppose any applications by other parties
to be joined to this Agreement.

5.—TERM OF THE AGREEMENT
This Agreement shall operate from the first pay period com-

mencing on or after 4th November 1998, and shall remain in
force until 31st October 2000.

6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted wholly

in conjunction with the Cockburn Cement Limited Award
1991 as published in the Western Australian Industrial
Gazette, Volume 77, pages 1491-1506, provided that where
there is any inconsistency, the terms of this Agreement
shall prevail.

(2) Except as provided in subclauses 6(1) hereof, the parties
undertake for the term of this Agreement to maintain and ad-
here to the entitlements and conditions contained within the
Cockburn Cement Limited Award, 1991.

(3) Any dispute arising within the workplace will be resolved
under Clause 28.—Disputes Settlement Procedure, of the
Cockburn Cement Limited Award 1991.

7.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the company have
formed a single bargaining unit in respect to the Cockburn
Cement operations.

(2) The single bargaining unit will ensure that the frame-
work of this enterprise agreement is adhered to by holding
regular meetings with Shop Stewards at Consultative Com-
mittee meetings.

(3) The single bargaining unit will assist in the implementa-
tion of measures that have been agreed to by the parties that
are designed to improve the efficiency and productivity of the
enterprise.

8.—ANNUALISED SALARIES
(1) Employees’ fortnightly payment shall be one twenty-sixth

of the annual deemed salary for the employee’s grade as set
out in Clause 9.—Salary Rates of this Agreement.

(2) The annualised deemed salary includes the ordinary 72-
hour fortnight and consolidation of all existing award pay
additions and allowances (except first aid, travel and meal al-
lowance) plus a committed number of additional worked hours.

(3) Salary adjustments arising from short-term anomalies
shall be determined for each fortnight and implemented in the
following pay period. Such adjustments shall not be consid-
ered as forming part of the annual salary. They will include—

(a) Change of grade for all temporary higher duty work,
including temporary Team Leader minimum period
of 36 continuous hours).

(b) Any period of unpaid leave.
(4) In addition to the salaries prescribed in Clause 9.—Sal-

ary Rates, a Team Leader (previously known as Leading Hand)
allowance will be paid at the rate of 5% of the respective
deemed salary level. This will then become his/her actual
deemed salary.

9.—SALARY RATES
The salary rates to apply pursuant to this Agreement for per-

manent employees with two or more years of service are as
follows—

(1) (a) Day employees from the first pay period com-
mencing on or after 4th November 1998.

Total Committed Hours
2072 2272 2472

Grade $ $ $
8 42800.00 50000.00 57700.00
7 41200.00 48500.00 55700.00
6 39700.00 46400.00 54100.00
5 38200.00 44900.00 51500.00
4 37100.00 43300.00 50000.00
3 35100.00 41200.00 47900.00
2 34000.00 39700.00 45900.00
1 32500.00 38200.00 43800.00

(b) Day employees from the first pay period com-
mencing on or after 3rd November 1999.

Total Committed Hours
2072 2272 2472

Grade $ $ $
8 44100.00 51500.00 59500.00
7 42500.00 50000.00 57400.00
6 40900.00 47800.00 55800.00
5 39400.00 46300.00 53100.00
4 38300.00 44600.00 51500.00
3 36200.00 42500.00 49400.00
2 35100.00 40900.00 47300.00
1 33500.00 39400.00 45200.00

(2) (a) Main Works employees from the first pay pe-
riod commencing on or after 4th November
1999.

Total Committed Hours
 2022  2022  2072

Grade 4 Shift 5 Shift  5 Shift
Roster Roster Washdown

  $   $     $
8 - 55700.00 -
7 - 53600.00 -
6 60800.00 51000.00 -
5 58800.00 49000.00 50600.00
4 56700.00 46400.00 47900.00
3 54600.00 44900.00 46400.00
2 52600.00 42800.00 44200.00
1 - 39700.00 -

(b) Main Works employees from the first pay pe-
riod commencing on or after 3rd November
1999.
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Total Committed Hours
 2022  2022   2072

Grade 4 Shift 5 Shift  5 Shift
Roster Roster Washdown

  $   $     $
8 - 57400.00 -
7 - 55300.00 -
6 62700.00 52600.00 -
5 60600.00 50500.00 52200.00
4 58500.00 47800.00 49400.00
3 56300.00 46300.00 47800.00
2 54200.00 44100.00 45600.00
1 - 40900.00 -

(3) (a) Floating Plant employee’s from the first pay
period commencing on or after 4th November
1998.
Grade Total Committed Hours $
Dog 4 2267 63200.00
Dog 3 2267 61100.00
Dog 2 2267 58400.00
Dog 1 2267 58300.00

(b) Floating Plant employees from the first pay
period commencing on or after 3rd November
1999.
Grade Total Committed Hours $
Dog 4 2267 65100.00
Dog 3 2267 63000.00
Dog 2 2267 60200.00
Dog 1 2267 60100.00

(4) (a) Woodman Point Wash Plant (4-shift roster)
employees from the first pay period commenc-
ing on or after 4th November, 1998.
NB. 4-shift roster is 42 normal hours per week.
Grade Total Committed Hours $
5 2309 57300.00

(b) Woodman Point Wash Plant (4 shift roster)
employees from the first pay period commenc-
ing on or after 3rd November 1999.
NB. 4-shift roster is 42 normal hours per week.
Grade Total Committed Hours $
5 2309 59100.00

(5) (a) Temporary, Floating Plant (Night Shift Dredg-
ing) employees from the first pay period
commencing on or after 4th November, 1998.
Grade Total Committed Hours $
Dog 4 2217 61300.00
Dog 3 2217 59200.00
Dog 2 2217 56600.00
Dog 1 2257 55600.00

(b) Temporary Floating Plant (Night Shift Dredg-
ing) employees from the first pay period
commencing on or after 3rd November, 1999.
Grade Total Committed Hours $
Dog 4 2217 63100.00
Dog 3 2217 61000.00
Dog 2 2217 58300.00
Dog 1 2257 57300.00

(6) Where an employee is absent from work, except
whilst on paid leave, the employees salary will be
reduced at the annualised salary hourly rate for all
hours absent.

10.—HOURS OF WORK
(1) The hours of work for each employee will comprise or-

dinary hours in accordance with the award plus the additional
hours required in accordance with each employee’s commit-
ment to committed hours as provided in this clause.

(2) The salary package is offered and accepted on the under-
standing that cover will be provided as requested (and within
reason) to meet the operational and maintenance needs of the
company. Each Department within the company shall imple-
ment an agreed system of work to meet this requirement. Each
individual Department will set up agreed guidelines and or
criteria, that have been agreed with the company, to enable

these systems to operate fairly within their own Departments.
(Employee’s must supply valid and up to date contact details).

(3) (a) Consistent with their Department’s requirements and
by mutual agreement, individuals may be allowed to change
their additional hours commitment level to meet changed per-
sonal circumstances.

(b) Where an employee repeatedly makes themselves una-
vailable to work their committed hours (except when absent
on authorised leave) and is unable to provide a satisfactory
explanation to that effect (Clause 29 of the CCL Award,
Workplace Behaviour and Performance will apply), then the
employee may have their committed hours, and therefore sal-
ary reduced. However, before this occurs, every effort will be
made to resolve the situation by the relevant shop steward at
shop floor level. Such problem matters maybe referred to the
consultative committee for further consultation, to either re-
view or resolve the issue. In every situation the opportunity
shall be given for discussion regarding the personal circum-
stances of the employee, prior to the taking of any action as
described above.

(4) The company shall be obliged—
(a) To minimise the use of committed hours and, in par-

ticular, the need for employees to attend on rostered
days off and call outs.

(b) To not seek the attendance of employees unreason-
ably.

(c) To ensure that employees within all grades and at all
levels proportionally share all additional hours, as
equally as possible.

(d) To acknowledge that, exceptionally, prior commit-
ments may restrict an employee’s availability to work
additional hours on a particular occasion. This does
not absolve the employee from the responsibility of
working a fair share of additional hours.

(5) An employee commencing part way through the year
will be offered a pro-rata number of additional hours based on
the additional hours requirement of the department determined
at that time.

(6) Where it is necessary to work committed hours, employ-
ees will be given as much notice as practicable in the
circumstances.

(7) (a) The hours of attendance of each employee will be
recorded by the individual Departments on hard copy and elec-
tronic time sheets. This information will be regularly updated
and made available for review in each department on a fort-
nightly basis, so that the use of additional hours can be
proportionally balanced between individuals in the same group.
Discrepancies of these F/N time sheets, or sick leave forms
etc not completed, must be rectified by the following F/N pay
or payment for discrepancies will be stopped. Human Re-
sources to make Departments aware of discrepancies and
inform individuals prior to any action being taken.

(b) Further records will be kept by individual departments
as required, to show the number of occasions when individu-
als work on rostered days off, are “called out” or work on a
public holiday, with the aim of ensuring fairness.

(8) All training outside of normal hours of work will be by
mutual agreement, and all training hours will be debited against
the employee’s committed hours within this agreement.

(9) Where it is necessary to call someone back to work, the
minimum number of hours in attendance shall be recorded for
the purposes of subclause (8) hereof as four. For hours worked
in additional to four, the actual number of hours attended will
be credited. In either case, travelling time of one hour will
also be credited as one additional hour.

(10) Additional hours commitments (as shown in Clause 9.—
Salary Rates herein) are those hours worked in addition to a
72 hour fortnight.

(11) The individuals pre-paid overtime commitment is ac-
knowledged and accepted, the individuals accept that they may
be required to work their full allotment of hours within their
normal job description. However, it is not the intention to en-
sure so, or to manufacture extra working hours to ensure total
use of hours committed.

(12) At the end of each 12 month period, the outstanding
balance of unused committed hours will be written off and not
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carried forward as an on-going obligation of the employee.
Any committed hours which are written off, will not result in
a reduction of salary or used against the employee for future
salaries, provided subclause (3) of this is complied with. As
such, the additional hours commitment by each employee for
the year are the maximum the employee will work.

11.—LEAVE CONDITIONS
(1) Approved Annual Leave, Public Holidays, Long Service

Leave, Sick Leave, Paternity Leave, Family Leave and Be-
reavement Leave will be paid at the rate specified in Clause
9.—Salary Rates of this Agreement.

(2) An employee may request to be paid for Annual or Long
Service Leave at the commencement of such leave, rather than
at the normal fortnightly pay cycle.

12.—SICK LEAVE
(1) An employee who is unable to attend or remain at his/

her place of employment during the ordinary working hours
of work by reason of personal ill health or injury, shall be
entitled to payment during such absence at their rate of salary
as defined in Clause 9.—Salary Rates of this Agreement. A
“Leave of Absence” form (“blue form” QP14.01.03) is to be
completed by the employee on his/her return to work.

(2) An employee will be required to produce a certificate
from a Doctor, with respect to all absences after a total of four
days in any anniversary year. The Payroll Officer will advise
the individual after they have taken their initial four sick days
in any anniversary year.

(3) Subject to subclause (5)(a) of this clause, payment dur-
ing such illness shall continue whilst there is a reasonable
medical expectation of a return to work.

(4) There will be no accrual of sick leave entitlements dur-
ing the life of this Agreement. Previous accruals were paid out
at annualised salary rates (CCA 1993).

(5) (a) The continued payment of sick leave for employees
covered by the agreement will be monitored by a subcommit-
tee of equal employee/employer representation including the
relevant Shop Steward. This sub-committee may request in-
put from relevant advisers (personal doctor, Company doctor
and/or other specialists) if required. Every effort will be made
to provide an early return to work as per the Company’s reha-
bilitation policy.

(b) An employee who is unlikely to be able to return to work,
will be entitled to make representation to the sub-committee, on
compassionate grounds. The employee’s circumstances will be
carefully considered by the subcommittee before deciding at what
point his/her sick leave payments may be discontinued.

13.—FAMILY LEAVE
(1) Permanent employee’s with 12 months continuous serv-

ice will be entitled to claim paid family leave up to a maximum
of five days per year, in respect of a member of their immedi-
ate family who resides with them and requires their care.

(2) In order for family leave entitlements to be paid, the
employer shall require the employee to produce a medical cer-
tificate to verify their claim that a member of their immediate
family who resides with them requires their care.

(3) Applications for family leave entitlements from perma-
nent employees with less than 12 months continuous service
will be at the Works Manager’s discretion.

14.—REDUNDANCY
During the term of this Agreement, payments made to an

employee who has been made redundant, will be at their cur-
rent salary rate.

15.—CALCULATION OF TERMINATION PAY
An employee whose contract of employment terminates

during the life of this agreement, shall have their final salary
payment calculated at the annualised rate on the number of
days worked in the last pay fortnight.

16.—SUPERANNUATION
(1) Notwithstanding the provisions of Clause 27(2) of the

Cockburn Cement Ltd Award, superannuation contributions
shall be paid fortnightly by the Company at the rate of 8.0% of
the employee’s deemed annualised salary contained in clause
9—Salary Rates of this agreement.

The above contributions will be paid into a complying su-
perannuation fund or scheme as nominated by the employee.

The Company shall notify the employee of his/her entitle-
ment to nominate a complying superannuation fund or scheme.

The Company and the employee will be bound by the nomi-
nation of the employee unless the employee and the Company
agree to change the complying superannuation fund or scheme
to which contributions are to be made.

The Company shall not unreasonably refuse to agree to a
change of complying superannuation find or scheme requested
by an employee.

If the employee does not wish to nominate a complying fund
or scheme, then the Company will contribute to
WESTSCHEME (default fund).

(2) Contributions will not be made in respect of periods of
unpaid leave.

17.—IN-HOUSE TRAINING ALLOWANCE
A training allowance of 5% of the employees normal salary

will be paid to all Award employees who provide in-house
Cockburn Cement specific training to new employees or em-
ployees training for additional or higher duties, for continuous
periods of 36 hours or longer, with the following exceptions—

(a) The training allowance does not apply to general in-
duction training and familiarisation of new
employees;

(b) The training allowance does not apply to “on the job”
training for apprentices and trainees;

(c) The training allowance may only be claimed by one
current employee at any time in respect of each em-
ployee being trained; and

(d) Payment of a training allowance will be subject to
prior written authorisation from the relevant Depart-
ment Head.

18.—TEMPORARY EMPLOYEE’S
Temporary employees will normally be used to cover peri-

ods of any leave of more than a fortnight’s duration. However,
the need for a temporary employee will be assessed against
the individual Department or section’s manning levels, and
the Company’s operational requirements.

The temporary will begin his employment from the first day
of the full-time employee’s absence whenever possible.

Temporary employee’s are expected to cover all duties and
participate in all rosters, and be available for general over-
time. Temporary employees or contractors will not be used in
any callout roster system without prior written approval from
the relevant Department Head.

This will depend on the individuals competency and plant
knowledge (some swaps may need to occur). It is anticipated
that the individual may be used on a regular basis, so as they
already have plant knowledge and therefore be competent and
included in all rosters (with the written approval of the rel-
evant Department Head).

19.—USE OF CONTRACTORS
(1) Cockburn Cement will only employ contractors under

the following conditions—
a) At pre-determined levels during planned annual

maintenance shutdowns (subject to Cockburn em-
ployee’s overtime availability).

b) Where addition labour has been included as part of a
capital expenditure proposal; and

c) Under any other special circumstances as authorised
by a member of the Executive or the Duty Manager
outside of normal hours.

20.—REVIEW AND RENEWAL OF AGREEMENT
(1) The operation of this Agreement will be monitored at

regular intervals by the Consultative Committee and reviewed
by all parties during its two-year term. A formal review of this
Agreement will occur before its anniversary date.

(2) The parties will review the Agreement three months prior
to the end of the agreement period. Such a review is expected
to result in the re-negotiation or renewal of the conditions and
entitlements within the agreement.
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As such these salary levels are deemed as starting points for
future agreements, providing clause 10(3) is complied with.

21.—MANAGEMENT OF THE AGREEMENT
The Consultative Committee is responsible for managing

the operation of this Agreement. If decisions are made, or other
factors occur that have a negative impact on the operation of
this Agreement, and these decisions or other factors are be-
yond the control of the Consultative Committee, the
Consultative Committee will request management to take ap-
propriate action.

22.—SIGNATORIES
(1) J. Burgess
On behalf of Cockburn Cement Limited
(2) J Sharp-Collett
The Automotive, Food, Metals, Engineering, Printing, and

Kindred Industries Union of Workers—Western Australian
Branch

(3) T. Daly
The Australian Workers’ Union, West Australian Branch,

Industrial Union of Workers
(4) (Sgd)
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers Union of Australia,
Engineering & Electrical Division (WA Branch)

(5) R Keilty
The Construction, Mining, Energy, Timberyards, Sawmills

and Woodworkers Union of Australia—Western Australian
Branch

(6) (Sgd)
Merchant Service Guild of Australia, Western Australia

Branch Union of Employees
(7) J. McGiveron
Transport Workers’ Union of Australia, Industrial Union of

Workers, Western Australian Branch

CONSTRUCTION WORKER LEVEL 2 (GENERAL
CONSTRUCTION) MANGURI CORPORATION INC

TRAINEESHIP AGREEMENT 1999.
No. AG 8 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Manguri Corporation inc.

AG 8 of 1999.

Construction Worker Level 2 (General Construction)
Manguri Corporation Inc Traineeship Agreement 1999.

COMMISSIONER S J KENNER.

29 March 1999.

Order.
HAVING heard Mr G Giffard as agent on behalf of the appli-
cant and there being no appearance on behalf of the respondent
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Construction Worker level 2 (General Con-
struction) Manguri Corporation Inc Traineeship Agreement
1999 as filed in the Commission on 13 January 1999 be
and is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the Construction Worker

Level 2 (General Construction) Manguri Corporation Inc
Traineeship Agreement 1999.

2.—ARRANGEMENT
This Agreement shall be arranged as follows—

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives
6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Awards

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements

APPENDIX A—Signatories
APPENDIX B—Training Framework

3.—PARTIES BOUND
This Agreement shall be binding on—

(a) The Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers (the Union).

(b) The Manguri Corporation Inc. (the Corporation) who
is the signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.

4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons—
(i) who are undertaking a Construction Worker Level 2

(General Construction) Traineeship (as defined); and
(ii) who are employed by the Corporation; and

(iii) whose employment is, or otherwise would be, cov-
ered by the Award.

(b) There will be approximately 3 employees covered by
this Agreement.

(c) Notwithstanding the foregoing, this Agreement shall not
apply to employees who were employed by the Corporation
prior to the date of approval of a Traineeship scheme relevant
to the Corporation, except where agreed between the Corpo-
ration and the Union.

(d) This Agreement does not apply to the Apprenticeship
system.

(e) Trainees under this Agreement will not undertake duties
that have application to work ordinarily defined as work of a
tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee and the Award
shall thereafter apply to the former trainee.

(g) The sole provider of accredited training will be the
Manguri Corporation Inc.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of the Trainees. The Traineeship
is neither designed nor intended for those who are already
trained and job ready. Existing employees shall not be dis-
placed from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise effi-
ciency and productivity, to work together in a spirit of
co-operation and to reward employees fairly for their achieve-
ments.

6.—DEFINITIONS
“approved training” means training undertaken (both on and

off the job) in a Traineeship and shall involve formal
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instruction, both theoretical and practical, and supervised prac-
tice in accordance with a Traineeship scheme approved by the
State Training Authority or NETTFORCE. The training will
be accredited and lead to qualifications as set out in Clause
11.—Training Conditions (at (f)).

“the Award” means the Building Trades (Construction)
Award 1987, No. 14 of 1978

“Trainee” means an employee who is bound by the
Traineeship Agreement made in accordance with this Agree-
ment.

“Traineeship” means the General Construction Traineeship
which has been approved by the State Training Authority, or
which has been approved on an interim basis by NETTFORCE,
until final approval is granted by the State Training Authority.
The core competencies to be attained by the Trainee are de-
tailed in the attached Appendix B to this Agreement.

“Traineeship Agreement” means an agreement made sub-
ject to the terms of this Agreement between the Corporation
and the Trainee for a Traineeship and which is registered with
the State Training Authority, NETTFORCE, or under the pro-
visions of the appropriate State legislation. A Traineeship
Agreement shall be made in accordance with the relevant ap-
proved Traineeship Scheme and shall not operate unless this
condition is met.

“Traineeship Scheme” means an approved Traineeship ap-
plicable to a group or class of employees certified in Clause
5.—Objectives or to the building construction industry or a
sector of the industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the Union upon the terms of the proposed Traineeship
Scheme and Traineeship have occurred. An application for
approval of a Traineeship Scheme shall identify the Union and
demonstrate to the satisfaction of the approving authority that
the above-mentioned consultation and negotiation have oc-
curred. A Traineeship Scheme shall include a standard format
which may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and the
Corporation who have been involved in the consultation and
negotiation required for the approval of the Traineeship Scheme.

“NETTFORCE” means the National Employment and Train-
ing Task Force.

“State Training Authority” means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training Author-
ity or NETTFORCE” shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of
an interim approval but not a final approval by the State Train-
ing Authority.

“National Training Wage Interim Award” means the Award
made in the Australian Industrial Relations Commission [Print
No. L5189 of 1994].

“appropriate State legislation” means the State Employment
and Skills Development Authority Act 1990 or any successor
legislation.

7.—DURATION
This Agreement will commence from the date of signing

and will expire 12 months from the date of registration unless
otherwise agreed in writing between the parties prior to the
expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Austral-
ian Industrial Relations Act 1979, as amended (the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the Agree-
ment and the Award the Agreement shall apply.

10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms of the Award.

11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or
NETTFORCE, if the Traineeship Scheme remains subject to
interim approval.

(b) Each Trainee will spend 240 hours (nominal) engaged in
approved training. This will include the appropriate combina-
tion of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Corporation and the Trainee
and lodged for registration with the State Training Authority
or NETTFORCE, provided that if the Traineeship Agreement
is not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE. The Corporation
shall ensure that the Trainee is permitted to attend the training
course or program provided for in the Traineeship Agreement
and shall ensure that the Trainee receives the appropriate on-
the-job training.

(d) The Corporation shall provide a level of supervision in
accordance with the Traineeship Agreement during the
Traineeship period.

(e) The Corporation agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and the Union and training records or work
books may be utilised as part of this monitoring process.

(f) Training shall be directed at the achievement of key com-
petencies required for successful participation in the workplace
(where these have not been achieved) (eg. literacy, numeracy,
problem solving, team work, using technology), and as are
proposed to be included in the Australian Vocational Certifi-
cate Level 2 qualification. In addition, successful Trainees will
be issued with certificates of attainment in the modules of the
General Construction Traineeship upon the Trainees reaching
that level of competency.

(g) The Union shall be afforded reasonable access to Train-
ees during normal work hours for the purpose of explaining
the role and functions of the Union and enrolment of Trainees
as members.

12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee for a

maximum of one year’s duration provided that a Trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the Corporation. By
agreement in writing, and with the consent of the State Train-
ing Authority or NETTFORCE and the Union, the Corporation
and the Trainee may vary the duration of the Traineeship and
the extent of approved training provided that any agreement
to vary is in accordance with the relevant Traineeship Scheme.

(b) The Corporation shall not terminate the employment of
a Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship Agree-
ment and subsequently to the State Training Authority or
NETTFORCE and the Union. The written notice to be pro-
vided to the State Training Authority or NETTFORCE and
the Union shall be provided at least 5 working days prior to
the termination.

(c) If the Corporation chooses not to continue the employ-
ment of a Trainee upon the completion of the Traineeship they
shall notify, in writing, the State Training Authority or
NETTFORCE and the Union of their decision and their rea-
sons for decision. Nothing shall prevent the Trainee or their
Union from disputing this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agreement.

(e) Where the employment of a Trainee by the Corporation
is continued after the completion of the Traineeship period,
such Traineeship period shall be counted as service for the
purposes of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime and shift
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work in order to ensure the training program is successfully
completed.

(ii) No Trainee shall work overtime or shiftwork on their
own.

(iii) No Trainee shall work shiftwork unless the parties to a
Traineeship Scheme agree that such shift work makes satis-
factory provision for approved training. Such training may be
applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for non-shift work Trainees.

(g) All other terms and conditions of the Award that are ap-
plicable to the Trainee or would be applicable to the Trainee
but for this Agreement shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award shall
apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the pur-
poses of the Workers’ Compensation and Rehabilitation Act
1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

$
Weekly Rate 345.00 per week
Industry Allowance 17.30 per week
Special Allowance 7.70 per week
Fares Allowance 11.80 per day
Redundancy Nil
Follow the job loading Nil
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances 19.00 per week

(i) Site/Other Allowances will be payable whilst
Trainees are engaged in on-site work includ-
ing on-the-job training.

(ii) These wage rates will only apply to Trainees
while they are undertaking an approved
Traineeship which includes approved training
as defined in this Agreement.

(iii) The wage rates prescribed by this clause do
not apply to complete trade level training
which is covered by the Apprenticeship sys-
tem.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each Trainee by

the Corporation within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).
2. The Corporation will also make available to each Trainee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the application
of the National Training Wage Interim Award, where the ac-
credited training and worked performed are for the purpose of
generating skills which have been defined for work at skill
level B of the National Training Wage Interim Award, pro-
vided further however that the wage rates are struck at the
same rate as those rates struck for workers currently engaged
in the Traineeship (General Construction) that is to run con-
currently with this Agreement.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a re-

duction of entitlements to any employee.

APPENDIX A—SIGNATORIES
SIGNATORIES

For and on behalf of the Corporation
(Signed) 11/01/1999

For and on behalf of the
Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers
SECRETARY (Signed) 12/01/1999

APPENDIX B—TRAINING FRAMEWORK
Course Outcomes

The course aims to provide—
• an accredited entry level training program for peo-

ple wishing to pursue a career in the Building and
Construction industry.

• an accredited training program that incorporates the
following Key Competencies at Performance Level
2—collecting, analysing and organising information;
communicating ideas and information; planning and
organising; working with others; using mathemati-
cal ideas and techniques; solving problems; and using
technology.

• training and skill development in areas such as: com-
munications, occupational health and safety, work
organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 4 compulsory modules

and is designed to provide Trainees with basic industry knowl-
edge and skills applicable to all four skill streams within the
Building and Construction industry. The traineeship is com-
pleted through a combination of off the job training and on the
job training

Module Code Module Title
GC201 Concrete Site Operations
GC202 Levelling
GC203 Materials Handling and Transporting
GC204 General Construction Co-operations
Duration: 240 Hours [nominal]

On the Job training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining four days of the week the
Trainee is expected to be engaged in productive work with
his/her employer. Whilst at work, the Trainee should be pro-
vided with opportunities to reinforce the skills and knowledge
obtained in the off the job training period.

It is expected that during the period at work the Trainee will
complete an approved skills assessment undertaken by a reg-
istered CTA Skills Assessor in each of the units of competency
incorporated in the program. The records of these skills as-
sessments will be forwarded to the Trainee, the training
provider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and discuss

printed information in English, write simple statements, rec-
ognise numbers and perform basic numeric calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The program incorporates a recognition of prior learning pro-
cedure that acknowledges the skills and knowledge that
Trainees have obtained through—

• formal training;
• work experience; and
• life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons seek-

ing employment in the building and construction industry.
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CROWN ROOFING INDUSTRIAL AGREEMENT.
AG 276 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers & Other

and

Stratton Creek Pty Ltd t/a Crown Roofing.

AG 276 of 1998.

Crown Roofing Industrial Agreement.

COMMISSIONER S J KENNER.

16 March 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders –

THAT the Crown Roofing Industrial Agreement as filed
in the Commission on 18 December 1998 be and is hereby
registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Crown Roofing In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Work-
ers and the Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia—Western
Australian Branch (hereinafter referred to as the “Unions”)
and Stratton Creek Pty Ltd trading as Crown Roofing (here-
inafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible
to be members of the Unions employed by the Company
on work covered by the terms of the Building Trades (Con-
struction) Award 1987, No. 14 of 1978 (the “Award”).
There are approximately four (4) employees covered by
this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.

2. Superannuation
The Company will immediately increase its level of pay-

ment to $60 per week per employee.
The Company will advise all employees subject to the Agree-

ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
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3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with
Clause 6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination;

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions:

BLPPU............................................................
Date: / /
...........................................................
WITNESS
CMETU ...........................................................
Date: / /
...........................................................
WITNESS

The Company: ............................................................
SIGNATURE

Date: / /
Company
Seal
............................................................
PRINT NAME
...........................................................
WITNESS
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APPENDIX A—WAGE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Labourer Group 116.47 16.92 17.15
Labourer Group 2 15.90 16.34 16.56
Labourer Group 3 15.48 15.90 16.12
Plaster, Fixer 17.11 17.58 17.82
Painter, Glazier 16.73 17.19 17.42
Signwriter 17.09 17.56 17.80
Carpenter/Roofer 17.22 17.70 17.93
Bricklayer 17.05 17.52 17.75
Refractory Bricklayer 19.58 20.12 20.38
Stonemason 17.22 17.70 17.93
Rooftiler 16.92 17.38 17.62
Marker/Setter Out 17.72 18.21 18.46
Special Class T 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Plasterer, Fixer
Year 1 7.18 7.38 7.48
Year 2 (1/3) 9.42 9.68 9.81
Year 3 (2/3) 12.84 13.19 13.37
Year 4 (3/3) 15.06 15.48 15.69
Painter. Glazier
Year 1 (.5/3/5) 7.03 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.20 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.55 12.89 13.06
Year 4 (3/3), (3.5/3.5) 14.73 15.13 15.33
Signwriter
Year 1 (.5/3.5) 7.18 7.38 7.48
Year 2 (1/3, 1.5/3.5) 9.40 9.65 9.78
Year 3 (2/3. 2.5/3.5) 12.82 13.17 13.35
Year 4 (3/3, 3/5/3.5) 15.04 15.46 15.66
Carpenter
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Bricklayer
Year 1 7.16 7.36 7.46
Year 2 (1/3) 9.37 9.63 9.76
Year 3 (2/3) 12.79 13.14 13.31
Year 4 (3/3) 15.00 15.41 15.62
Stonemason
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Rooftiler
6 months 9.65 9.91 10.04
2nd 6 months 10.61 10.90 11.04
Year 2 12.39 12.73 12.90
Year 3 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a person’s ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to com-
pensate for all special factors/disabilities on the project
and in lieu of all award special rates, with the exception of
rates relating to the lifting of heavy blocks, cleaning down
brickwork and the use of explosive powered tools which
will be payable to an employee when he/she encounters
that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $2.1m to $4.4m $1.70
Over $4.4m $1.95
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.lm to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.’— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

‘West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastem side of Havelock Street will be in the ‘CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value” —shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements

for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedure
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building entered into
on or after 1 October, 1995.

DISABILITY SERVICES COMMISSION AND CIVIL
SERVICE ASSOCIATION OF WA INC ENTERPRISE

BARGAINING AGREEMENT 1999.
No. PSAAG 14 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer Disability Services Commission.

No. PSAAG 14 of 1999.

Disability Services Commission and Civil Service
Association of WA Inc Enterprise Bargaining Agreement

1999.

9 April 1999.
Order.

HAVING heard Mr D L Newman for the Applicant and Mr G
L Taylor on behalf of Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as lodged
in the Commission on the 30th day of March, 1999 enti-
tled Disability Services Commission and Civil Service
Association of WA Inc Enterprise Bargaining Agreement
1999 and as subsequently amended by direction of the
Commission in the terms of the following Schedule be
registered as an industrial agreement in replacement of
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the Disability Services Commission Enterprise Bargain-
ing Agreement 1996 (PSAAG 127 of 1996) which is
hereby cancelled.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the Disability Services

Commission and Civil Service Association of WA Inc
Enterprise Bargaining Agreement 1999 and shall replace the
Disability Services Commission Enterprise Bargaining
Agreement 1996.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Scope
4 Parties to the Agreement
5 Number of Employees Covered
6 Definitions
7 Date And Operation of Agreement
8 No Further Claims
9 Single Bargaining Unit

10 Relationship to other Agreements
11 Availability of Agreement
12 Dispute Resolution Procedure
13 Objectives and Principles
14 Productivity Measurement
15 Productivity Initiatives
16 Implementation of EBA Initiatives
17 Consultation
18 Salary Increases
19 Level Classification
20 Flexible Working Hours
21 Leave
22 Parental Leave
23 Employee Purchased Leave
24 Ceremonial/Cultural Leave
25 Family Leave
26 Short Leave
27 Part-Time Work
28 Deferred Salary Scheme
29 Home Based Work
30 Annual Leave Travel Concessions
31 Removal Allowance
32 Camps
33 Commuted Allowance
34 Adjustment of allowances
35 Personal File
36 Signatures of Parties to Agreement

Schedule A:—Salaries
Schedule A.1:—Level 1 Classification
Schedule B:—Productivity Initiatives
Schedule C:—Home Based Work
Schedule D:—Introduction of Employees other than
Social Trainers

3.—SCOPE
The Agreement shall be binding on the Disability Services

Commission (DSC) and the Civil Service Association of West-
ern Australia Inc. and all employees employed by the Disability
Services Commission pursuant to the Public Service Award
1992 and Government Officers (Social Trainers) Award 1988.
This Agreement replaces the Disability Services Commission
Enterprise Bargaining Agreement 1996.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Chief Executive Of-

ficer, Disability Services Commission and the Civil Service
Association of Western Australia Incorporated (‘the Parties’).

5.—NUMBER OF EMPLOYEES COVERED
At the date of registration the number of employees covered

by this Agreement is 1533.

6.—DEFINITIONS
In this Agreement, the following terms shall have the fol-

lowing meanings.
“Agreement” means—the Disability Services Commis-

sion and the Civil Service Association of WA Inc
Enterprise Bargaining Agreement 1999.

“Area Support—an employee who provides specialised
administrative

Officer” means—support related to client outcomes and
undertakes duties as directed by the Area Manager.

“Awards” means—Public Service Award 1992 and the
Government Officers (Social Trainers) Award 1988.

“Client Assistant (Training)” means—an employee who
is appointed by the employer to work  means in conjunc-
tion with Social Trainers and in accordance with well
defined practices and procedures, and on appointment is
to undertake to complete a course, as determined by the
employer, in both theoretical and practical components
of their role.

“Department” means—the Disability Services Commis-
sion.

“Employer” means—Chief Executive Officer, Disabil-
ity Services Commission.

“Employee” means—for the purpose of this Agreement,
someone who is referred to at clause 3—Scope.

“Government” means—the State Government of West-
ern Australia.

“Metropolitan Area” means—the area within a radius of
fifty (50) kilometres from the Perth City Railway Station.

“Non Shift Worker” means—any worker who does not
work according to a roster within the ordinary prescribed
hours of work Monday to Friday.

“Provisional Social—a Trainee Social Trainer who has
qualified as a Social

Trainer” means—Trainer but who has not been ap-
pointed as a Social Trainer.

“SBU” means—Single Bargaining Unit.
“Shift Worker” means—any worker who is regularly

rostered to work hours other than those between 7:00 am
to 6:00 pm—Monday to Friday.

“Supervising Social Trainer” means—an employee who
has the responsibility for the day to day co-ordination of
client services and supervision, training and development
of direct care staff.

“Social Trainer” means—
(a) an employee who has completed the required

service as a Trainee Social Trainer and who
has passed the required formal academic train-
ing course and achieved a satisfactory report
on conduct, efficiency and diligence from their
supervisor; or

(b) an employee who has been accredited with
formal academic training and is appointed by
the employer.

“Trainee Social Trainer” means—an employee who has
undertaken to qualify as a Social Trainer.

“Union” means—the Civil Service Association of West-
ern Australia Inc.

“WAIRC” means—The Western Australian Industrial
Relations Commission.

7.—DATE AND OPERATION OF AGREEMENT
7.1 This Agreement shall operate from the 9 April 1999 when

registered in the WAIRC and shall remain in operation for a
period of 24 months.

7.2 During the life of the Agreement the Parties will con-
tinue to address a range of issues and reforms specifically aimed
at increasing productivity. The Parties agree that these issues
will form the basis of future negotiations.

7.3 The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future agree-
ments or continue to apply in the absence of a further
agreement, except where the award salary rate is higher in
which case the award salary rate shall apply.
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7.4 The Agreement will continue in force after the expiry of
the term until such time as any of the Parties withdraws from
the agreement by notification in writing to the other party and
to the WAIRC or replaces this Agreement with a subsequent
agreement.

7.5 Both Parties will review this Agreement at least nine (9)
months prior to its expiry to prepare for a replacement Enter-
prise Bargaining Agreement.

8.—NO FURTHER CLAIMS
The Parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in National or
State Wage Case Decisions. This Agreement shall not operate
so as to cause an employee to suffer a reduction in ordinary
time earnings.

9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bar-

gaining Unit (SBU). The SBU to be comprised of the Union
which is party to this Agreement and the Employer.

10.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read in conjunction with the awards

and agreements that apply to the Parties to this Agreement.
This Agreement shall have precedence to the extent of any
inconsistencies. Where this agreement is silent the Award shall
apply. The relevant awards are—

• Public Service Award 1992
• Government Officers (Social Trainers) Award 1988

11.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to a copy of this Agree-

ment. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the agency,
and the location of the copies will be communicated to all
employees.

12.—DISPUTE RESOLUTION PROCEDURE
12.1 The Dispute Resolution Procedure will apply to any

questions, disputes or difficulties between the Parties that arise
from the terms and conditions of this agreement.

The Dispute Resolution Procedure reflects a shared objec-
tive between the Parties to ensure that all questions, disputes
or difficulties are resolved in a fair, equitable and expedient
manner.

12.2 In resolving questions, disputes or difficulties, the fol-
lowing principles will be adhered to—

12.2.1 All employees have the right to raise their
question, dispute or difficulty in order to
achieve a fair and expedient resolution.

12.2.2 Where possible, questions, disputes or diffi-
culties should be resolved informally and
quickly by the Parties directly involved.

12.2.3 The employee lodging a question, dispute or
difficulty may terminate the process at any
time.

12.4.4 The employee, at any time in the process is
entitled to representation of their choice.

12.3 An employee who considers that he/she has the grounds
for a question, dispute or difficulty has a responsibility to raise
the matter as soon as practicable with a supervisor, manager
or other appropriate person to ensure quick resolution.

12.4 Upon submission of a question, dispute or difficulty,
all attempts will be made to resolve the matter within five (5)
working days.

12.5 Should the matter not be resolved within this period,
the matter will be referred to the Employee Relations Branch
and the union.

12.6 If the matter is not resolved within the five (5) working
days upon referral to the Employee Relations Branch and the
union, the matter will be referred to in writing by the union
representative or employee to the CEO or his/her nominee for
resolution.

12.7 If the matter is not resolved within five (5) working
days the union representative’s or the employee’s notification
to the CEO, it may be referred by either party to the WAIRC.

12.8 While these dispute resolution procedures are taking
place, existing working arrangements shall continue.

12.9 Where the question, dispute or difficulty involves pro-
posed changes to this Agreement or any relevant award matter,
negotiations will take place directly between the union and
the employer.

12.10 The provisions of this clause shall not preclude an
employee from discussing any grievance with a union repre-
sentative.

12.11 Any documentation concerning a question, dispute or
difficulty shall be maintained on a secured file held in the
Employee Relations Branch in the Commercial and Business
Services Directorate of the DSC.

13.—OBJECTIVES AND PRINCIPLES
The shared objectives of the Parties are—

13.1 To satisfy the requirements of clients and customers
through the provision of reliable, efficient and com-
petitive services.

13.2 To achieve the Disability Services Commission mis-
sion and improve productivity and efficiency through
ongoing improvements.

13.3 To promote the development of trust and motivation
and to continue to foster enhanced employee rela-
tions.

13.4 To promote participative decision making processes
and practices.

13.5 To promote increased satisfaction from jobs and se-
cure employment opportunities.

13.6 To develop and pursue changes on a co-operative
basis by using participative practices.

13.7 To promote and monitor a safe working environment.

14.—PRODUCTIVITY MEASUREMENT
14.1 The Parties agree that the measurement and monitor-

ing of productivity improvements provide critical feedback
on the performance of Disability Services Commission man-
agement, employees and other relevant stakeholders.

14.2 The Parties agree to assess organisational performance
according to the extent to which the objectives of the DSC are
achieved. The Parties agree that performance indicators assist
in the attainment of corporate goals in the interests of clients,
employees, the DSC and the government on behalf of the com-
munity.

14.3 During the life of this Agreement, an agreed perform-
ance development system may be developed in consultation
with the Parties to this Agreement to measure the initiatives
referred to in Clause 15 and Schedule B of this Agreement.

15.—PRODUCTIVITY INITIATIVES
The Parties are committed to the continued development and

implementation of a broad agenda of initiatives designed to
increase the efficiency and effectiveness of the program and
service delivery of the DSC. The initiatives are detailed in
Schedule B of this Agreement.

16.—IMPLEMENTATION OF EBA INITIATIVES
16.1 The Parties will develop an agreed process for the im-

plementation of the initiatives outlined in this Agreement.
16.2 The Parties agree to establish a Peak Forum to—

(a) monitor;
(b) review; and
(c) have input into the progress of the implementation

of the Agreement.
16.3 The Parties to the Peak forum will consist of senior

management and union representatives.
16.4 The employer will ensure that adequate resources are

allocated to support the implementation of the initiatives as
outlined in this Agreement in order to achieve the milestones.

16.5 Employees will not be disadvantaged by Government
decisions or policies which impact directly on the achieve-
ment of milestones outlined in the Agreement.

17.—CONSULTATION
The Parties are committed to working together to improve

the business performance and working environment in the
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DSC. Whilst it is acknowledged by the Parties that decisions
will continue to be made by the employer, which is responsi-
ble and accountable to Government by statute for the effective
and efficient operation of its business, the Parties are commit-
ted to effective communication and agree, in particular, that—

17.1 Where the employer proposes to make major changes
likely to affect existing practices, working conditions
or employment prospects of employees, the union
and employees affected shall be notified by the em-
ployer as early as possible. An example of a major
change may be defined where a reduction of full time
equivalent employees has an adverse effect on a work
location.

17.2 Consultation between all Parties to this Agreement
on proposed changes to work organisation shall oc-
cur prior to final decisions being made.

17.3 Employees will be involved in contributing to the
efficiency and effectiveness of their workplace within
policies and guidelines.

17.4 In the context of this clause consultation shall mean
information sharing and discussion on matters rel-
evant to the decision making processes which shall
be conducted in such a way as to enable the union
and employees to contribute to the decision making
process.

18.—SALARY INCREASES
18.1 Employees will receive the salary as contained in Sched-

ule A, B and C of this Agreement subject to the initiatives
being achieved.

19.—LEVEL CLASSIFICATION
19.1 Social Trainers, Provisional Social Trainer, Trainee

Social Trainers & Client Assistants
New employees entering at a Level 1 classification may

undertake a skills assessment to ascertain their experience
competencies. Recognition of prior learning may be taken into
consideration when appointed. Salary will be paid according
to level assessed.

19.2 Public Servants
Upon commencement of employment to a Level 1 position,

an employee may be appointed within the salary range subject
to the relevant knowledge and experience of the employee.

20.—FLEXIBLE WORKING HOURS
20.1 Social Trainers
20.1.1 The ordinary hours of duty for Social Trainers shall

be thirty eight (38) per week with the hours actually worked
being 160 in any 28 day period.

20.1.2 Except where provided elsewhere the ordinary hours
of duty shall be worked with the accumulation of one day off
for every completed 4 weeks of service.

20.1.3 The time off accrued shall be taken by agreement in
either one of the following ways or a combination thereof—

20.1.3.1 Single days by application.
20.1.3.2 In conjunction with annual leave and long serv-

ice leave.
20.1.3.3 As a rostered day off per 4 week period.
20.1.3.4 Paid out once per year in the first pay period

in October or by request for special need to
the Line Manager for a decision by the Man-
ager Human Resources.

20.1.3.5 Management shall consult with employees via
an expression of interest eight weeks prior to
the agreed date of paying out of Accrued Day’s
Off (ADO’s). Information gathered from the
expression of interest will be used to deter-
mine the quantum of ADO’s that will be paid
to staff. The process for decision making will
be clear and transparent and feedback regard-
ing the amount to be paid will be provided to
staff one week prior to payment.

20.1.3.6 Length of shifts shall not be less than 5 hours
and not greater than 10 hours excepting sleep
shifts which shall be ten (10) eleven (11) or
twelve (12) hours duration.

20.1.3.7 Part time Social Trainer hours of duty shall be
in accordance with Clause 8—Part Time em-
ployees, Government Officers (Social
Trainers) Award 1988.

20.1.3.8 Any rostered shift that finishes after 6 pm shall
attract a penalty of $12.86 per shift excepting
weekend shifts which shall be paid for at the
rate of time and one half.

20.1.3.9 There shall be no split shifts.
20.1.3.10 Rosters drawn up shall be a standard rotating

roster unless varied by mutual agreement. Con-
sultation shall occur between the Area
Manager, Supervising Social Trainer, Social
Trainers, Provisional Social Trainers and Cli-
ent Assistants who work in the facility. The
process shall include but not be limited to con-
sideration of the following—

(i) requirements of the service needs of
clients;

(ii) family responsibilities of staff;
(iii) occupational Safety & Health require-

ments;
(iv) Award requirements.

Agreement on the roster shall be by consen-
sus of the majority, provided that it can be
demonstrated that such roster meets the serv-
ice needs of the clients.

20.2 Clerical and Professional Officers.
20.2.1 The introduction of the 38 hour week will result in

additional hours. These additional hours will remain in key
service areas within DSC and will not result in further direct
job losses.

20.2.2 The ordinary hours of duty for Clerical and Profes-
sional Officers shall be 38.00 in any week which shall consist
of 7.6 hours in any one day exclusive of meal break. Such
hours shall be worked Monday to Friday between the hours of
7 am and 6 pm except where the employee requests and the
employer agrees these hours be varied.

20.2.3 Employees whose normal hours commence after 12
noon shall be paid a shift allowance of $12.86 for a shift of
seven hours thirty six minutes (7.6) worked after consultation
with the employee’s supervisor.

20.2.4 Part time employees hours of duty shall be in accord-
ance with Clause 9—Part Time Employment, Public Service
Award 1992.

20.2.5 By agreement between the Parties the hours may be
so varied to allow an employee to accumulate up to 76 hours
of extra time in any 12 month period from the beginning of
this agreement. Such hours shall only be accumulated after
consultation between the employee and the appropriate line
manager/supervisor as delegated by the employer.

20.2.6 Such hours as may be allowed under (20.2.5) shall be
recorded in a manner directed by the employer.

20.2.7 Pursuant to (20.2.5) such time accrued may be taken
during ordinary hours in one or more of the following ways—

20.2.7.1 single days by application;
20.2.7.2 in conjunction with Annual or Long Service

Leave;
20.2.7.3 as a rostered day off per 4 week period.

Such time shall be taken after consultation and authorisa-
tion by the employer.

20.2.8 Subject to (20.2.5) above where additional hours are
worked at the direction of the employer, in addition to the
ordinary hours payment shall be in accordance with Clause 18
(Overtime) of the Public Service Award 1992.

21.—LEAVE
21.1 Annual Leave Loading
21.1.1 Leave loading has been included in the base rate for

Professional and Administrative and non-shift workers. See
Salary Schedule A.

21.1.2 Shift workers shall be paid 20% on 5 weeks salary or
an average of salary including penalties and allowances for
the previous 4 weeks whichever is the greater.
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21.1.3 Pursuant to sub-clause 21.1.2 shift work employees
who are in receipt of a Commuted Allowance as per Clause
32—Commuted Allowance greater than 20% shall only be paid
their Commuted Allowance entitlement.

21.1.4 Leave loading is added to original base salary to cre-
ate a new base salary.

21.1.5 Leave loading is paid fortnightly as an addition to the
base salary times the EBA% increases.

21.1.6 Leave loading is a repackaged employment condi-
tion and not a pay increase.

21.1.7 The salary base after the second year becomes base +
leave loading times by 7%.

2.2 Long Service Leave
2.2.1 For the purpose of this Agreement, long service leave

shall be taken as per Clause 21—Public Service Award 1992
and Clause 12 of the Government Officers (Social Trainers)
Award 1988 excepting that Long Service Leave may be taken
in blocks of one (1) week or more. Periods of leave less than
one (1) week may be considered by the Employer after con-
sideration of service requirements. Consideration for
employees to clear leave at half pay may be approved depend-
ing on service requirements. Minimum portion cleared at half
pay to be no less than one month. No loading is payable on
long service leave.

2.3 Pay out of Leave
2.3.1 Subject to departmental offers as funds permit, an

employee, may be paid for:—
21.3.1.1 all or portion of long service leave, as agreed

by the employer;
21.3.1.2 all accrued annual leave, or a portion of ac-

crued annual leave, including leave loading on
credits prior to 1/1/96, conditional on 4 weeks
annual leave being available to the employee
each calendar year.

21.3.2 The leave will be payable at the substantive salary
rate applicable had the leave been taken.

21.3.3 In order to qualify for the payout of leave in any cal-
endar year, an employee must clear four weeks leave in that
calendar year, or retain a credit to clear a total of twenty days
leave in that calendar year.

21.3.4 This provision does not apply for leave entitlements
calculated on a pro rata basis and not yet accrued.

22.—PARENTAL LEAVE
22.1 Definitions

“employee” includes full time, part time, permanent and
fixed term contract employees.

“replacement employee” is an employee specifically en-
gaged to replace an employee proceeding on parental
leave.

22.2. Eligibility for Parental Leave
22.2.1 An employee is entitled to a period of up to 52 weeks

parental leave which is without pay in respect of the birth of a
child to the employee or the employee’s spouse/partner.

22.2.2 Where the employee applying for the leave is the
partner of a pregnant spouse one weeks leave without pay may
be taken at the birth of the child concurrently with parental
leave taken by the pregnant employee.

22.2.3 Subject to subclause (23.2.2) of this clause where
both partners are employed by the DSC the leave shall not be
taken concurrently except under special circumstances and with
the approval of the employer.

22.2.4 An employee seeking to adopt a child under the age
of five years shall be entitled to three weeks parental leave at
the placement of the child and a further period of parental
leave up to a maximum of 52 weeks. Where both partners are
employed by the DSC, the three week period may be taken
concurrently.

22.2.5 An employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the employee to attend
interviews or examination required for the adoption procedure.
Employees working or residing outside the Perth metropoli-
tan area are entitled to an additional days leave. The employee
may take any paid leave entitlement in lieu of this leave.

22.3. Other Leave Entitlements
22.3.1 An employee proceeding on parental leave may elect

to substitute any part of that leave with accrued annual leave
or long service leave for the whole or part of the period of
parental leave.

22.3.2 Subject to all other leave entitlements being exhausted
employees shall be entitled to apply for leave without pay fol-
lowing parental leave to extend their leave by up to two years.

22.3.3 Any period of leave without pay must be applied for
and approved in advance and will be granted on a year by year
basis. Where both parents work for the agency the total period
of leave without pay following parental leave will not exceed
two years.

22.3.4 An employee on parental leave is not entitled to paid
sick leave unless otherwise provided for in this clause.

22.3.5 Should the birth or adoption result in other than the
arrival of a child, the person concerned shall be entitled to
such period of paid leave or unpaid leave for a period certified
as necessary by a registered medical practitioner.

22.3.6 Where a pregnant employee not on parental leave
suffers illness related to the pregnancy or is required to un-
dergo a pregnancy related medical procedure the employee
may take any paid leave to which the employee is entitled or
unpaid leave for a period as certified necessary by a registered
medical practitioner.

22.4 Notice and Variation
22.4.1 The employee shall give not less than four week’s

notice in writing to the Disability Services Commission of the
date the employee proposes to commence parental leave stat-
ing the period of leave to be taken.

22.4.2 An employee seeking to adopt a child shall not be in
breach of subclause (22.4.1) by failing to give the required
period of notice if such failure is due to the requirement of the
adoption agency to accept earlier or later placement of a child,
or other compelling circumstances.

22.4.3 An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the period
stated in the original application provided four weeks written
notice is provided. and such is approved by the employer.

22.5 Transfer to a Safe Job
22.5.1 Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue in her present
duties, the duties shall be modified or the employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.

22.6 Replacement Employee
22.6.1 Prior to engaging a replacement employee the DSC

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to the return to work of
the employee on parental leave.

22.7 Return to Work
22.7.1 An employee shall confirm the intention to return to

work by notice in writing to the employer not less than four
weeks prior to the expiration of parental leave.

22.7.2 An employee on return to work from parental leave
shall be entitled to the position which the employee occupied
immediately prior to proceeding on parental leave. Where the
employee was transferred to a safe job the employee is enti-
tled to return to the position occupied immediately prior to
transfer.

22.7.3 Where the position occupied by the employee no
longer exists the employee shall be entitled to a position at the
same classification level with duties similar to that of the abol-
ished position.

22.7.4 An employee may return on a part time basis to
the same position occupied prior to the commencement of
leave or to a different position at the same classification
level in accordance with the part time provisions of the
Agreement.

22.7.5 An employee who has returned on a part time basis
may revert to full time work at the same classification level
within two years of the recommencement of work.
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22.8 Effect of Leave on the Employment Contract
22.8.1 An employee employed on a fixed term contract shall

have the same entitlement to parental leave however, the pe-
riod of leave granted shall not extend beyond the term of that
contract.

22.8.2 Absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken into
account in calculating the period of service for any purpose
under the relevant award or agreement.

22.8.3 An employee on parental leave may terminate em-
ployment at any time during the period of leave by written
notice in accordance with the relevant award or agreement.

22.8.4 An employer shall not terminate the employment of
an employee on the grounds of the employee’s application for
parental leave or absence on leave but otherwise the rights of
the employer in respect of termination of employment are not
affected.

23.—EMPLOYEE PURCHASED LEAVE
23.1 Employees may purchase an additional 4 weeks of leave

in exchange for a reduction in salary over a twelve month pe-
riod. This leave shall count as service for all purposes.

23.2 Part time employees may access purchased leave on a
pro rata basis according to the number of hours worked.

23.3 Written approval from the employer must be ob-
tained prior to purchasing leave. Approval will be based
on the operational requirements of the unit/branch and will
be subject to the existing accrued leave entitlements of
the employee.

23.4 Leave will be purchased over 26 pay periods and the
employee will be required to remain on the scheme for 26
pays. Employees may commence at the beginning of any pay
period.

23.5 The employee will receive a reduction in salary that
will result in 48 weeks of pay spread over the full 52 weeks of
the year.

23.6 Deductions will be made from the employee’s gross
salary over the 26 pay period.

23.7 Higher Duties Allowance will not be included in the
deduction and will not be payable on taking purchased leave
unless an employee has been receiving a Higher Duty Allow-
ance longer than twelve (12) months.

23.8 Purchased leave is available to be taken at the end of
the 52 week period. The 4 weeks of purchased leave may be
taken in weekly amounts and must be cleared within 12 months
of accrual.

23.9 Purchased leave may be taken in conjunction with an-
nual leave, long service leave, parental leave and leave without
pay.

23.10 Employees who are taking purchased leave and
fall ill during this period, requiring restriction to home or
hospital for seven (7) consecutive days or more may ac-
cess sick leave credits and purchased leave will be
reinstated for that period. Employees will be expected to
provide medical evidence.

23.11 This will be read in conjunction with DSC’s policy on
Employees Purchased Leave.

24.—CEREMONIAL/CULTURAL LEAVE
24.1. An employee covered by this Agreement is entitled to

time off without loss of pay for tribal/ceremonial/cultural pur-
poses.

24.2 Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

24.3 Ceremonial/cultural leave may be taken as whole or
part days off. Each day or part thereof, shall be deducted from
short leave and/or annual leave entitlements.

24.4 The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.

24.5 Time off without pay may be granted by arrangement
between the employer and employee for tribal/ceremonial/cul-
tural purposes.

24.6 Ceremonial/cultural leave shall be available, but not
limited to Aboriginal and Torres Strait Islanders.

25.—FAMILY LEAVE
25.1. For the purposes of this clause, the definition of fam-

ily shall be the definition contained in the Equal Opportunity
Act 1984. That is, a person who is related to the employee by
blood, marriage, affinity, adoption and includes a person who
is wholly or mainly dependent on, or is a member of the house-
hold of, the employee.

25.2 An employee with responsibilities in relation to mem-
bers of their household or immediate family shall be entitled
to 5 days per annum family leave without loss of pay to pro-
vide care and support for such persons when they are ill or
otherwise attend to urgent family responsibilities.

25.3 The employee shall elect family leave entitlements to
be deducted from annual leave, accrued sick leave or short
leave entitlements.

25.4 Family Leave may be taken as single day absences or
part of a single day.

25.5 The employee shall, wherever practical give the em-
ployer notice of the intention to take family leave and the
estimated length of absence. If it is not practicable to give
prior notice of absence the employee shall notify the employer
as soon as possible on the day of absence.

25.6 The employee shall provide, where required by the
employer, evidence to establish the requirement to take fam-
ily leave.

26.—SHORT LEAVE
26.1 The employer may, upon sufficient cause being shown,

grant an employee short leave on full pay not exceeding—
26.1.1 Social Trainers—15.2 hours consecutive time, but any

leave granted under the provisions of this clause shall not ex-
ceed, in aggregate, 22.8 hours.

26.1.2 Professional & Administrative—15.2 consecutive
hours, but any leave granted under the provisions of this clause
shall not exceed, in aggregate, 22.8 hours.

26.2 Part-time employees are eligible for short leave in ac-
cordance with this clause, on a pro rata basis calculated in
accordance with the following formula—

hours worked per fortnight x hours worked for three days
76 1

26.3 An employee employed on a fixed term contract of more
than twelve months shall be eligible for short leave in accord-
ance with this clause, and an officer employed on a fixed term
contract of less than twelve months shall be eligible for pro
rata short leave in accordance with this clause.

26.4 Short leave is not accumulative.

27.—PART-TIME WORK
27.1 Definitions
27.1.1 Part time work is defined as work that is regularly

undertaken for less than designated full time hours and does
not attract a casual loading.

27.1.2 A part time position is one which has discrete func-
tions and responsibilities, arranged to be consistent with the
principles of job redesign and multiskilling.

27.2 Part time Agreement
27.2.1 All part time arrangements shall be confirmed by

the employer in writing before a part time employee com-
mences duty and shal l  include the period of the
arrangement, the agreed daily and weekly hours of duty
and the starting and finishing times in accordance with
subclause 27.3 of this clause.

27.2.2 Any employee may make application to the em-
ployer to convert from full time to part time work. The
employer shall not withhold permission for conversion.
However, operational requirements will be taken into con-
sideration. No employee will be required to forgo their
classification level or conditions of service in order to work
part time. No employee will be required to work part time
against his or her wishes.

27.2.3 Any employee may make application to the employer
to convert to part time work for defined periods of time after
which the employee and the position automatically revert to
full time employment. The employer shall not unreasonably
withhold permission for conversion. However, operational
requirements will be taken into consideration.
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27.2.4 An employee engaged directly as a part time employee,
who wishes to become a full time employee, will be required
to seek promotion or transfer to a full time position by appli-
cation for advertised vacancies and/or by notification in writing
to the employer of the desire to convert to full time employ-
ment. The employer shall facilitate that conversion.

27.3 Hours of Duty
27.3.1 Except as agreed between the employer and the un-

ion the parameters for ordinary working hours shall be 7.am
to 6.pm Monday to Friday.

The employer shall give an employee one (1) month’s no-
tice in writing of any proposed variation to the starting/finishing
times, and/or days worked, provided that the employer shall
not vary the employee’s total weekly hours of duty or make
any temporary variations to the employee’s working hours
without that employee’s written consent.

27.3.2 If agreement is reached in writing to a variation of an
employee’s working hours—

27.3.2.1 Time worked up to 7.6 hours on any day is not
to be regarded as overtime but an extension of
the contract hours for that day and should be
paid at the normal rate of pay.

27.3.2.2 Additional days worked during Monday to
Friday are also regarded as an extension of
contract and should be paid at the normal rate.

27.3.2.3 Nothing in this agreement precludes a part time
employee from receiving overtime payment
for hours worked in accordance with the rel-
evant award clause.

27.4 Rostered Days Off
For the purposes of this clause “Calendar year” means twelve

calendar months from 1 January.
27.4.1 An employee’s entitlement to rostered days off in

accordance with this clause shall be calculated on a calender
year basis commencing on January 1 in each year.

27.4.2 Rostered days off in accordance with this clause, shall
be credited and available for use to employees as from 1 Janu-
ary in each year.

27.4.3 Rostered days off accrued for this purpose must
be taken by the employee before January 1 in the year fol-
lowing.

27.4.4 Rostered days off not taken in accordance with
subclause 27.5 shall be paid out to the employee. An employee
who has proceeded on leave in accordance with this clause
and who ceases duty before completing the full calender year
must refund the value of the unearned rostered days off, cal-
culated at the rate of salary as at the date the leave was taken.
Provided that no refund is required in the event of the death of
an employee.

27.5 Salary and Related Matters
27.5.1 An employee employed on a part time basis shall be

paid a proportion of the appropriate full time salary dependent
on time worked. The salary shall be calculated in the follow-
ing manner—

Hours worked per fortnight x full time fortnightly salary
76 1

27.5.2 A part time employee shall be entitled to annual leave
increments in accordance with the relevant award.

27.6 Conditions of employment, Leave and Allowances
A part time employee will be entitled to the same leave and

conditions prescribed in the relevant award for full time em-
ployees with the following variations—

Payment to an employee proceeding on annual leave and
long service leave will be calculated on a pro rata basis having
regard to any variations to the employees ordinary working
hours during the accrual period.

27.6.1 A part time employee is entitled to be paid annual
leave loading to a maximum calculated as follows—

Maximum Loading in accordance
Hours worked per fortnight x with the relevant award

76 1

27.6.2 A part time employee is entitled to sick leave credits
on a pro rata basis according to the number of hours worked
each fortnight.

27.6.3 A part time employee will be allowed the prescribed
public holidays without deduction of pay in respect of each
holiday which is observed on a day ordinarily worked by the
part time employee.

27.6.4 Part time employees are entitled to travel concessions
and travelling time on a pro rata basis according to the usual
number of hours worked per week.

27.6.5 Part time employees are entitled to short leave, on a
pro rata basis calculated as follows—

Hours worked per fortnight x 22.5 hours
76 1

27.6.6 A part time employee is entitled to a District Allow-
ance on a pro rata basis calculated as follows—

Hours worked per fortnight x Appropriate District
76 1

27.7 Training
Part time employees will have the same access to training,

promotion and staff development opportunities as full time
employees.

27.8 Communication and Consultation
Communication and consultation mechanisms will be ex-

amined to ensure that part time employees are fully informed
and involved in decision making and the general operation of
the section and department

28.—DEFERRED SALARY SCHEME
28.1. With the written agreement of the employer, an em-

ployee may elect to receive, over a four year period, 80% of
the salary they would otherwise be entitled to receive in ac-
cordance with this Agreement.

28.2 On completion of the (4) year, the employee will be
entitled to (12) twelve months self funded leave, at an amount
equal to that foregone as salary in the past (4) four years, with-
out interest and after deduction of appropriate income tax. The
self funded leave must be taken in full at the end of the period
of it being financed. In the event that the employee cannot, or
does not take the self funded leave within (3) three months of
it accruing, the officer’s salary sacrificed will be refunded in
full, after tax and without interest, in the pay period following
this (3) three month grace period to commence clearance of
the self funded leave.

28.3 Where employees complete four years of the self funded
deferred salary scheme and are not required to attend duty in
the following year, the period of non attendance shall not con-
stitute a break in service and shall count as service on a pro
rata basis for all purposes.

28.4 An employee may withdraw from this scheme prior to
completing a four year period by written notice. The employee
will receive a lump sum payment of salary forgone to that
time but will not be entitled to equivalent absence from duty.

28.5 The employer will ensure that superannuation arrange-
ments and taxation effects are fully explained to the employee
by the relevant Authority. Any necessary arrangements will be
put into place by the employer.

29.—HOME BASED WORK
The Home Based work arrangements at Schedule C of this

Agreement shall apply for the life of this Agreement.

30.—ANNUAL LEAVE TRAVEL CONCESSIONS
30.1 Where an employee’s headquarters is situated in Dis-

trict Allowance Areas 3, 5, 6 and in that portion of area 4 located
north of 30ø south Latitude, a travel concession to the value of
a return economy airfare to Perth will be provided for the
employee and his/her dependants when proceeding on annual
leave.

30.2 An employee is required to serve 12 months in these
areas before qualifying for travel concessions.

30.3 Exceptions to the 12 month qualifying period are—
30.3.1 Where an employee is required to proceed on annual

leave to suit departmental convenience.
30.3.2 The employer may grant the concession where the

employee returns to the area to complete the year’s service at
the expiration of the period of leave.

30.4 Travel concessions not utilised within twelve months
of becoming due will lapse.
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30.5 Travelling time
30.5.1 An employee who elects to take annual leave outside

the District Allowance Area in which their headquarters is lo-
cated is entitled to the following travelling time

Approved Mode of Travel Travelling Time
Air Two days
Road or Air and Road North of 20° South Latitude—

five days
Remainder—four days

30.5.2 The mode of travel to be at the discretion of the em-
ployer.

30.6 Part-time employees are entitled to annual leave travel
concessions and travelling time on a pro-rata basis according
to the number of hours work.

30.7 Employees whose headquarters are located 240 kilo-
metres or more from Perth.

The employer may grant to employees, other than those sta-
tioned in remote areas, whose headquarters are situated two
hundred and forty kilometres (240)or more from the Perth
General Post Office and who travel to Perth for their annual
leave reasonable travelling time to enable them to complete
the return journey.

31.—REMOVAL ALLOWANCE
31.1 This clause shall be read in conjunction with Clause 39

of the Public Service Award 1992.
31.2 Where an employee or his/her dependants regularly use

more than one vehicle, and all the vehicles regularly used by
the employee or dependants are to be relocated to the new
residence, the cost of transporting or driving more than one
vehicle (with a limit of two) shall be deemed to be part of the
removal costs.

31.3 Where only one vehicle is to be relocated to the new
residence, the employee may choose to transport either a trailer,
boat or caravan in lieu of the second vehicle. The employee
may be required to show evidence of ownership of the trailer,
boat or caravan to be transported.

31.4  If the employee tows the caravan, trailer or boat to the
new residence, the additional rate per kilometre is to be 5.5
cents per kilometre for a caravan or boat and 3.5 cents per
kilometre for a trailer.

32.—CAMPS
During camps staff will be paid commuted allowance plus

sleep shift allowance.

33.—COMMUTED ALLOWANCE
33.1 A Commuted Allowance will be paid to full time Level

1 shift work Social Trainers/Provisional Social Trainers/Trainee
Social Trainers/Client Assistants. The commuted allowance
will be based on the average shift penalties and current preser-
vation of allowances per area within the accommodation
program. Current available data will be used in formulating
the commuted allowances to be paid.

Commuted allowances determined for each area will be sepa-
rated for the purpose of calculating a commuted allowance.

33.2 In the event of a long term substantial variation to a
roster the commuted allowance for that area will be recalcu-
lated to reflect the new roster being worked.

33.3 During the life of this agreement staff may be required
to move between units in an area based on client needs and
staff development. Staff to be consulted prior to this occur-
ring.

33.4 New units resulting from redevelopment or new initia-
tives will be allocated to specific areas and will attract the
commuted allowance paid to that area.

33.5 The Commuted Allowance will be payment in lieu of
the following and penalties paid under the Government Offic-
ers (Social Trainers) Award 1988—

33.5.1 Annual Leave Loading and/or average penal-
ties;

33.5.2 Weekend Penalties;
33.5.3 Sleep Shift Allowance;
33.5.4 Shift Loading; and
33.5.5 Uniform Allowance.

33.6 For the purpose of this agreement the commuted al-
lowance does not include—

33.6.1 After Hours Support Allowance;
33.6.2 Travel Allowance;
33.6.3 Higher Duties Allowance;
33.6.4 Qualifications Allowance;
33.6.5 Overtime; or
33.6.6 Public Holidays.

33.7 Shift work Employees in receipt of a Commuted Al-
lowance less than 20% will be paid the difference to make up
the 20% loading as per the Government Officers (Social Train-
ers) Award 1988.

COMMUTED ALLOWANCE 1999
Cost Area

AREA 1 Centre Allowance
Pike N330 29.37
Nellie N117 29.37
Karrinyup N110 29.37
Ballot N315 29.37
Staunton N335 29.37
Chalcombe N112 29.37
Beeston N320 29.37
Saracen N310 20.87
Kurrajong N250 20.87
Buckthorn N220 20.87

AREA 2
Waterloo (153/155)  ** N405/N410 34.37
Subiaco N415 30.37
Morriston N430 30.37
Wattle N340 20.87

AREA 3
Epsom Hostel N225 29.47
Booker Street N205 29.47
Drummond Street N215 29.47
Redfern Street N435 29.47
Maybach Way N235 29.47
Mileto Street N240 20.87

AREA 4
28 Belstead Avenue E105 29.76
82 Drummond Street E305 29.76
15 Redgum Way E140 29.76
Units 2 & 3, 141 Sixth Ave,

Inglewood E325 29.76
190 Walter Road, Bassendean ** E315 33.76
102 McGilvray Avenue, Noranda E215 29.76
117 Leake Street, Bayswater E125 29.76
170 Morley Drive, Morley E420 29.76

AREA 5
Bennett Brook E520 29.87

AREA 6
Fairholme House 1 E530 28.83
Fairholme Houses 2 & 3 E535 28.83
Brisden E210 28.83
Lasson/Yosemite E543 28.83
Lukin  ** E225 32.83
Margaret E205 28.83

AREA 7
Albany Highway S105 31.87
Berehaven Avenue S110 31.87
Digby Street  ** S115 35.87
Virginia Avenue S130 31.87

AREA 8
Crawford Street  ** S215 35.37
Malone Court S235 31.37
Barnsley Street S210 31.37
103b Hamilton Street S205 31.37
Lyrebird Way S230 31.37
Gledhill Way S120 31.37
Kenwick Road S125 31.37
Penryn Street/Bone S603 31.37
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Cost Area
AREA 9 Centre Allowance
Merian Close S325 31.87
66 Hamilton Street S220 31.87
Almondbury road S305 31.87
Hyland Way S315 31.87

AREA 10
Bolsabay Drive S400 28.58
Harris Road S310 28.58
Healy Road S225 28.58
Jenkin Street S405 28.58
Justinian Street S410 28.58
Killarney Close S415 28.58
McKenzie Road S320 28.58
Rigby Street S330 28.58
Silversmith Avenue S425 28.58
Sparrow Way S350 28.58
McMahon Street S420 23.17

AREA 11
Brook Street E310 29.28
35 Walter Road E490 29.28
Worrell Avenue E495 29.28
Petersborough Crescent E138 29.28
Roberts Road E139 29.28
Wheatstone Drive E143 29.28
Hartfield Street E130 29.28

AREA 12
Colstoun Road E110 28.87
Cranleigh Street E115 28.87
Natham Square E423 28.87
Welbourn Road E492 28.87
Margaret Street, Midland E317 28.87
Rural Option—Vince E333 28.87
Rural Option—Selina E332 28.87
Rural Option—Ian E330 28.87
Rural Option—Ricky E331 28.87
Area 2 Sussex Hostel N555 20.37
Area 3 Bristol Hostel N555 17.87
Area 7 Dorset Hostel S510 18.37

Area 9 Norwich Hostel S515 18.87
1 F & S in South Metro Region attract a commuted al-
lowance of 22.44%
1 F & S in the North metro Area continue on penalties as
worked for 12 months commuted allowance to be calcu-
lated after 12 months
CBU = Challenging Behaviour Unit. CBU’s indicated
with **
Laundry allowance included in commuted allowance for
sleep shift and non sleep shift units

34.—ADJUSTMENT OF ALLOWANCES
34.1 The rates and specification for allowances shall, unless

specified otherwise in this Agreement, be varied in line with
adjustments made to the Government Officers (Social Train-
ers) Award 1988.

34.2 Rates for the following allowances shall be calculated
using the salary rates contained in this Agreement—

34.2.1 Shiftwork Allowance;
34.2.2 Overtime Allowance—Out of Hours Contact.

34.3 The new allowance rates will be operative as of the
same date as the salary increases provided for through this
Agreement.

35.—PERSONAL FILE
Where the employer maintains personal files on an employee,

the employee shall be entitled to examine all material main-
tained on the files and take photocopies of such material.

36.—SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories—
Signed on behalf of the
Disability Services Commission
……….signed………. Date 26/3/99
Signed for and on behalf of the
The Civil Service Association Inc
Western Australia Branch
……….signed……….
Dave Robinson
General Secretary Date 29/3/99

SCHEDULE A—SALARIES (PROFESSIONAL AND ADMINISTRATIVE & NON-SHIFT WORKERS)
Leave New 1st year Salary 2nd year Salary

Salary Point BaseSalary Loading Total 3.75% from Level 3.25% Level
17.5% x 4 date of reg. Per f/n 12 mth from Per f/n

New Base date of reg
subject to the

achievement of
initiatives

contained in
Clause 15 of

this Agreement
New Base

L1.17yrs $13,596 $182 $13,778 $14,295 $548 $14,743 $565
L1.18yrs $15,859 $213 $16,072 $16,674 $639 $17,197 $659
L1.19 yrs $18,357 $246 $18,603 $19,301 $740 $19,906 $763
L1. 20yrs $20,614 $277 $20,891 $21,674 $831 $22,353 $857
L1.1 (1st yr TST) $22,647 $304 $22,951 $23,812 $913 $24,557 $942
L1.2 (2nd yr TST) $23,344 $313 $23,657 $24,544 $941 $25,313 $970
L1.3 (3rd yr TST) $24,041 $323 $24,364 $25,277 $969 $26,069 $999
L1.4 (1st yr ST) $24,733 $332 $25,065 $26,005 $997 $26,819 $1,028
L1.5 (2nd yr ST) $25,430 $341 $25,771 $26,738 $1,025 $27,575 $1,057
L1.6 (3rd yr ST) $26,126 $351 $26,477 $27,469 $1,053 $28,330 $1,086
L1.7 (4th yr ST) $26,928 $361 $27,289 $28,313 $1,085 $29,200 $1,119
L1.8 (5th yr ST) $27,482 $369 $27,851 $28,895 $1,108 $29,800 $1,143
L1.9 (6th yr ST) $28,301 $380 $28,681 $29,756 $1,141 $30,688 $1,177
L2.1 $29,283 $393 $29,676 $30,789 $1,180 $31,753 $1,217
L2.2 $30,035 $403 $30,438 $31,579 $1,211 $32,569 $1,249
L2.3 $30,826 $414 $31,240 $32,411 $1,243 $33,426 $1,282
L2.4 $31,661 $425 $32,086 $33,289 $1,276 $34,332 $1,316
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Salary Point BaseSalary Loading Total 3.75% from Level 3.25% Level
17.5% x 4 date of reg. Per f/n 12 mth from Per f/n

New Base date of reg
subject to the

achievement of
initiatives

contained in
Clause 15 of

this Agreement
New Base

L2.5 $32,535 $437 $32,972 $34,208 $1,311 $35,280 $1,353
L3.1 $33,737 $453 $34,190 $35,472 $1,360 $36,583 $1,403
L3.2 $34,673 $465 $35,138 $36,456 $1,398 $37,598 $1,441
L3.3 $35,638 $478 $36,116 $37,471 $1,437 $38,644 $1,482
L3.4 $36,629 $492 $37,121 $38,513 $1,477 $39,719 $1,523
L4.1 $37,988 $510 $38,498 $39,941 $1,531 $41,193 $1,579
L4.2 $39,053 $524 $39,577 $41,061 $1,574 $42,347 $1,624
L4.3 $40,149 $539 $40,688 $42,214 $1,618 $43,536 $1,669
L5.1 $42,259 $567 $42,826 $44,432 $1,703 $45,824 $1,757
L5.2 $43,685 $586 $44,271 $45,931 $1,761 $47,370 $1,816
L5.3 $45,167 $606 $45,773 $47,490 $1,821 $48,977 $1,878
L5.4 $46,704 $627 $47,331 $49,106 $1,883 $50,644 $1,942
L6.1 $49,177 $660 $49,837 $51,706 $1,982 $53,325 $2,044
L6.2 $50,858 $682 $51,540 $53,473 $2,050 $55,148 $2,114
L6.3 $52,598 $706 $53,304 $55,303 $2,120 $57,035 $2,187
L6.4 $54,456 $731 $55,187 $57,256 $2,195 $59,050 $2,264
L7.1 $57,304 $746 $58,050 $60,227 $2,309 $62,114 $2,381
L7.2 $59,275 $746 $60,021 $62,272 $2,387 $64,223 $2,462
L7.3 $61,419 $746 $62,165 $64,497 $2,473 $66,517 $2,550
L8.1 $64,904 $746 $65,650 $68,112 $2,611 $70,246 $2,693
L8.2 $67,400 $746 $68,146 $70,702 $2,711 $72,917 $2,796
L8.3 $70,496 $746 $71,242 $73,914 $2,834 $76,229 $2,923
L9.1 $74,362 $746 $75,108 $77,925 $2,988 $80,366 $3,081
L9.2 $76,974 $746 $77,720 $80,635 $3,091 $83,161 $3,188
L9.3 $79,953 $746 $80,699 $83,726 $3,210 $86,348 $3,310
CLASS 1 $84,457 $746 $85,203 $88,399 $3,389 $91,168 $3,495
CLASS 1.5 $86,710 $746 $87,456 $90,736 $3,479 $93,578 $3,588
CLASS 2 $88,962 $746 $89,708 $93,072 $3,568 $95,988 $3,680
CLASS 2.5 $91,213 $746 $91,959 $95,408 $3,658 $98,397 $3,772
CLASS 3 $93,464 $746 $94,210 $97,743 $3,747 $100,805 $3,865
CLASS 4 $97,969 $746 $98,715 $102,417 $3,927 $105,625 $4, 050

SALARY SCHEDULE  A SPECIFIED CALLINGS
7% Increase over two years

1st year 2nd year
Salary Point Base Salary Plus Total Gross Salary Gross 3.25% Gross

17.5% x 4 1st 3.75% f/n 12 mth from f/n
date of reg

subject to the
achievement of

initiatives
contained in
Clause 15 of

this Agreement
New Base

L2/4.1 $29,283 $393 $29,676 $30,789 $1,180 $31,753 $1,217
L2/4.2 $30,826 $414 $31,240 $32,411 $1,243 $33,464 $1,283
L2/4.3 $32,535 $437 $32,972 $34,208 $1,312 $35,320 $1,354
L2.4.4 $34,673 $465 $35,138 $36,456 $1,398 $37,641 $1,443
L2/4.5 $37,988 $510 $38,498 $39,941 $1,531 $41,240 $1,581
L2/4.6 $40,149 $539 $40,688 $42,214 $1,618 $43,585 $1,671
L5.1 $42,259 $567 $42,826 $44,432 $1,703 $45,876 $1,759
L5.2 $43,685 $586 $44,271 $45,931 $1,761 $47,424 $1,818
L5.3 $45,167 $606 $45,773 $47,490 $1,821 $49,033 $1,880
L5.4 $46,704 $627 $47,331 $49,106 $1,883 $50,702 $1,944
L6.1 $49,177 $660 $49,837 $51,706 $1,982 $53,386 $2,047
L6.2 $50,858 $682 $51,540 $53,473 $2,050 $55,211 $2,117
L6.3 $52,598 $706 $53,304 $55,303 $2,120 $57,100 $2,189
L6.4 $54,456 $731 $55,187 $57,256 $2,195 $59,117 $2,266
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SALARY SCHEDULE A—SOCIAL TRAINERS (SHIFT WORKERS)
1st year Salary 2nd year Salary

Salary Point Base Salary 3.75% Increase Level 3.25% Increase Level
New Base Per f/n subject to the Per f/n

achievement
of initiatives
contained in
Clause 15 of

this Agreement

L1.17yrs $13,596 $14,106 $541 $14,548 $558

L1.18yrs $15,859 $16,454 $631 $16,969 $651

L1.19 yrs $18,357 $19,045 $730 $19,642 $753

L1. 20yrs $20,614 $21,387 $820 $22,057 $846

L1.1 (1st yr TST) $22,647 $23,496 $901 $24,232 $929

L1.2 (2nd yr TST) $23,344 $24,219 $929 $24,978 $958

L1.3 (3rd yr TST) $24,041 $24,943 $956 $25,724 $986

L1.4 (1st yr ST) $24,733 $25,660 $984 $26,464 $1,015

L1.5 (2nd yr ST) $25,430 $26,384 $1,012 $27,210 $1,043

L1.6 (3rd yr ST) $26,126 $27,106 $1,039 $27,955 $1,072

L1.7 (4th yr ST) $26,928 $27,938 $1,071 $28,813 $1,105

L1.8 (5th yr ST) $27,482 $28,513 $1,093 $29,406 $1,127

L1.9 (6th yr ST) $28,301 $29,362 $1,126 $30,282 $1,161

L2.1 $29,283 $30,381 $1,165 $31,333 $1,201

L2.2 $30,035 $31,161 $1,195 $32,137 $1,232

L2.3 $30,826 $31,982 $1,226 $32,984 $1,265

L2.4 $31,661 $32,848 $1,259 $33,877 $1,299

L2.5 $32,535 $33,755 $1,294 $34,812 $1,335

L3.1 $33,737 $35,002 $1,342 $36,099 $1,384

L3.2 $34,673 $35,973 $1,379 $37,100 $1,422

L3.3 $35,638 $36,974 $1,418 $38,133 $1,462

L3.4 $36,629 $38,003 $1,457 $39,193 $1,503

L4.1 $37,988 $39,413 $1,511 $40,647 $1,558

L4.2 $39,053 $40,517 $1,553 $41,787 $1,602

L4.3 $40,149 $41,655 $1,597 $42,959 $1,647

L5.1 $42,259 $43,844 $1,681 $45,217 $1,734

L5.2 $43,685 $45,323 $1,738 $46,743 $1,792

L5.3 $45,167 $46,861 $1,797 $48,329 $1,853

L5.4 $46,704 $48,455 $1,858 $49,973 $1,916

SCHEDULE A.1—LEVEL 1 CLASSIFICATION
Current Point New Increment

1.1 1st year Trainee Social Trainer 1.1 Client Assistant Training

1.2 2nd year Trainee Social Trainer 1.2 Client Assistant Training

1.3 3rd year Trainee Social Trainer 1.3 Trainee Social Trainer

1.4 1st year Social Trainer 1.4 1st year Social Trainer

1.5 2nd year Social Trainer 1.5 2nd year Social Trainer

1.6 3rd year Social Trainer 1.6 3rd year Social Trainer

1.7 4th year Social Trainer 1.7 4th year Social Trainer

1.8 5th year Social Trainer 1.8 5th year Social Trainer

1.9 6th year Social Trainer 1.9 6th year Social Trainer

Client Assistant Training will commence on level 1.1 and progress to level 1.2. Trainee Social Trainers upon selection will
commence on L1 3rd year. Subject to undertaking training as determined by the employer and on completion of training will
progress to L1 4th year. After completing training they will be known as Provisional Social Trainees L1 4th year and remain at this
level until attaining a permanent position of a Social Trainer following the normal selection process where they will then progress
through to Social Trainer L1 4th year through the increments to L1 9th year.
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SCHEDULE B—PRODUCTIVITY SCHEDULE.

Initiative How achieved Outcome Measure/Target % of salary budget

Staged engagement
of Trainee Social
Trainers (TST)

Social Trainer (ST) positions
replaced through natural attrition
with TST.

TST positions filled by Client
Assistant Trainees (CAT) via
Competency Based Training (CBT)
and externally.

Introduction of CBT Program for
TST positions.

Pool of employees from which to fill vacant
ST positions.

Increase skills base and provide career path
for CAT/TST.

Improved performance and job satisfaction of
employees leading to higher retention of staff.

Improvement in service to clients by more
highly trained and qualified staff.

Mix of direct care positions
changes over 3 years.

1. ST reduced for 85% to 70%

2. Replace 15% of ST
with TST

3. Maintain 15% CAT

0.675% up front

0.45% in 12 months

Introduction of
after hours Support
System (RAS)

After hours support staff cover an
area instead of single units.

Purchase pager and mobile, use of
car from existing car pool.

Improved effectiveness and efficiency of
services to clients and staff.

Simplified payroll administration.

A consistent after hour support system across
DSC.

Number of FTE receiving after
hours allowance reduced.

Payroll simplification

0.7%

Improvement in
Occupational
Safety & Health
(OSH) Practices

Establish OSH Committees and
Central Steering Committees;

Develop Risk Assessment Tool,
Management System Manual and
Annual Plan; and

Consultation and training of staff.

Commitment from staff to support OSH
principles and work practices.

Reduced need for relief staff.

Reduction in lost time injury
and worker’s compensation
claims.

Associated reduction in
administrative costs.

0.6%

Reduction in
Overtime

Establish casual pool of ST/TST
staff.

Ability of TST to carry out some
ST duties (CAT unable).

Flexible staffing arrangements. Reduction in overtime
payments by $450,000
($1.2m benchmark).

1.5%

Organisational
Restructure

Reduce top level management.

Centralisation of corporate services
from regions.

Associated reduction in office
space.

Streamlined organisational structure.

Internal efficiencies from centralising
corporate services.

Total savings of $1.5m.

10% of savings ($150,000)
realised in first year.

0.22% up front.

2.35% in 12 months.

SCHEDULE C—HOME BASED WORK
1 Definitions

“Home based site” means a private dwelling agreed be-
tween the DSC the employee and the relevant Union.

“Home based employee” means an employee at the
home based site.

“Home based work” means regular performance of or-
dinary hours of duty at the home based site.

“Home Based site” means the location where the em-
ployee would ordinarily work if there were no home based
work arrangement.

2 Terms and conditions

(i) Terms and conditions contained in this clause will
apply to an employee who is approved to perform
his/her ordinary hours of duties or part thereof at a
home based site.

(ii) The employee’s home based site will be deemed to
be his/her headquarters for the purposes of payment
of allowances and other arrangements.

(iii) The status of the home based employee will be iden-
tical to that of an office based employee. All relevant
awards, agreements, policies and legislation shall
apply and be binding

(iv) The employee agrees to maintain an accurate record
of hours worked including work carried out at the
home based work site. The employee is to be
contactable during periods in which home based work
is carried out and available for communication with
the employer.

(v) The home based work site may be used for overtime
provided that separate written agreement is reached
prior to the commencement of overtime. Overtime
hours of work will be agreed in writing and paid in
accordance with the overtime provisions of this
award. A copy of the written agreement will be held
by both the employee and the employer for the pe-
riod during which the overtime is carried out at the
home based site.

(vi) Home based work will be on the basis that the em-
ployee spends a designated period of time agreed
between the employer and the employee of his/her
usual weekly hours of duty at the office based site.

(vii) The employer will be responsible for the provision
and maintenance of DSC equipment in a condition
that complies with the Western Australian Occupa-
tional Health and Safety Act 1984 and the provision
of supplies as set out in subclause 4(h) provided that
the employer and the employee may agree on any
alternative arrangements if appropriate. Such alter-
native arrangements must be recorded.

(viii) An employee in a home based work arrangement is
prohibited from contracting out his/her work.

(ix) The employer shall ensure home based employees
have the same opportunities for career development
and training as office based employees. In particu-
lar—

(a) a home based employee will carry out such
duties as are within the limits of the employ-
ee’s skill, competence and training and job
description; and

(b) an employee working at the home based site
will be expected to undertake appropriate
work-related training, occupational health and
safety training and staff development and shall
receive notification of career and training op-
portunities available.

Such training may include change to work design, work or-
ganisation and technical developments in his/her field of
employment.

Such training should occur in work time, at either the office
based site or in a recognised training centre.

3 Initiation of and approval for Home Based Work
(i) A home based working arrangement will only be en-

tered into on a voluntary basis which may be initiated
by the employee. An employee may only initiate a
proposal for home based work in respect of—

(a) that employee’s substantive position; or
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(b) a position in which the employee is temporar-
ily performing duties.

(ii) Each application for a home based work arrange-
ment is to be considered on a case by case basis.

(iii) The Parties acknowledge that a home based work
arrangement will not be appropriate when an em-
ployee is on a return to work program, particularly a
graduated return to work program following an in-
jury as a result of work. Should it be considered
appropriate to initiate a home based work arrange-
ment in these circumstance the employer and
employee must consult the employee’s approved re-
habilitation provider prior to commencing such an
arrangement.

(iv) A home based work arrangement is not a substitute
for dependant care. The employer has the responsi-
bility to ensure the home based work arrangement is
appropriate to the employees domestic circum-
stances.

(v) The employer agrees to advise the employee that it
is his/her responsibility to assess the personal impli-
cations of commencing home based work with
respect to taxation, insurances, leasing or mortgage
arrangements.

4 Requirements for approval
(i) Before approval can be given for a home based work

arrangement to commence, the DSC and the em-
ployee must agree to the following matters—

(a) The address, telephone number, facsimile
number and E-mail address of the home based
site.

(b) The duties to be performed.
(c) The days and hours of duty at the office based

site and at the home based site.
(d) Duration of the arrangement and agreed pe-

riod of notice for purposes of terminating the
arrangement.

(e) The specific facilities to be used at the home
based site.

(f) The method of disseminating DSC communi-
cation bulletins to the home based employee
where access to that information may be re-
duced.

(g) Methods of measuring work performance, pro-
vided that systems-based automated work
measurements will not be used as the sole
means for determining or monitoring indi-
vidual work performance.

(h) Details of DSC assets and supplies to be used
at the home based site, including maintenance
arrangements.

(i) Details of employee’s assets and supplies to
be used at the home based site for official use,
including maintenance and insurance cover-
age.

(j) Details of work space and facilities to be pro-
vided when the employee attends the office
based site.

(k) Any alterations to the workplace and facili-
ties that may be required resulting from
Occupation Health and Safety legislation.

(ii) All matters listed in subclause 3(i) above and the
matters listed hereunder shall be recorded—

(a) the employee’s name;
(b) the employee’s position indicating whether it

is the employee’s substantive position;
(c) the name and position of the employee’s su-

pervisor;
(d) the employee’s division/branch/department/

area/centre; and
(e) agreed security measures and Occupational

Health and Safety requirements.
(iii) After approval of a home based work arrangement

and prior to the arrangement commencing, the DSC

will provide the relevant Union with respect to the
relevant work area details of the numbers and classi-
fications of staff who will be working from home.

5 Job Characteristics Not Considered Appropriate for Home
Based Work

(i) Employees performing the duties of a position where
the position could be described as having at least
one of the following characteristics will not be con-
sidered for home based work—

(a) the position requires a high degree of supervi-
sion or close scrutiny;

(b) the position requires a direct client face to face
contact on a frequent basis without the option
of easily rescheduling;

(c) the position does not lend itself to objective
performance monitoring of outcomes;

(d) the position requires the occupant to be a mem-
ber of a team and that regular direct face to
face contact on a daily basis with other team
members at the office based site is an integral
part of the job’s responsibilities; or

(e) the position has other characteristics which the
relevant Union and the employer have agreed
are unsuitable for home based work.

6 Access Arrangements
(i) The Parties acknowledge that management or man-

agement representatives will from time to time need
to obtain access to a home based site and that the
relevant Union may also wish to visit a member while
he or she is working from a home based site. The
Parties also acknowledge that only management will
require urgent access which will only be granted
under terms of this clause.

(ii) The Parties also acknowledge that the consent of the
home based employee is required before access can
be obtained to a home based work site.

(iii) U nless urgent access is required to a home based work
site, or the home based work employee agrees other-
wise, on a case by case basis work employee must
be given at least two clear days notice of any per-
sons’ intention to physically enter to the home based
work site. Neither management nor Unions will ap-
ply pressure to reduce this notice period.

(iv) The purposes for which management may require
urgent access to a home based work site are—

(a) maintenance of faulty equipment;
(b) occupational health and safety purposes;
(c) urgent security and audit purposes; and
(d) other purposes agreed between the employer

and the relevant Union.
(v) The purpose for which non-urgent access may be

sought include but are not limited to—
(a) routine maintenance of equipment and sup-

plies;
(b) assessing and monitoring security arrange-

ments of equipment and documents;
(c) routine occupational health and safety assess-

ments;
(d) access by Union to member where office based

site access would not be adequate; and
(e) supervision where office based supervision

would not be adequate.

7 Termination and Renegotiation
(i) In the event of renegotiation as a result of the com-

mencement of a return to work program the
employee’s approved rehabilitation provider must be
consulted.

(ii) A home based working agreement may be—
(a) altered or discontinued by agreement at the

request of the employer or the employee, pro-
vided that neither party will unreasonably
withhold agreement to alter or discontinue the
arrangement;
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(b) terminated by the employer due to operational
requirements after the period of four weeks’
notice including where the employee unrea-
sonably withholds consent with respect to
access by management or management repre-
sentative in accordance with subclause (6);

(c) terminated by the employer on grounds of in-
efficiency of the arrangements after four
weeks’ notice;

(d) terminated by the employer in the event of
failure to comply with Occupational Health
and Safety or security arrangements as out-
lined in subclause (6).

(iii) Where an arrangement is terminated in accordance
with this sub-clause the employee will be provided
with written reasons at the time when the notice is
given. In accordance with the principles of natural
justice, the employee shall be given 1 week to reply
to the written reasons and the employer will give
due consideration to any response provided.

8 Review of Home Based Work Arrangements
(i) A joint review shall be commenced by the Parties to

this Agreement, three (3) months prior to expiration
of this Agreement.

(ii) The review will be based on survey data obtained
from participating employees and organisational
units.

(iii) All information relevant to the review will be pro-
vided to the Unions prior to the conduct of the review.

(iv) The terms of reference of the joint review will in-
clude appropriate terms to evaluate—

(a) any need for reimbursement of additional net
costs incurred by home based employees;

(b) any need to revise security arrangements for
home based work;

(c) the need for a further review; and
(d) any other matters deemed appropriate.

(v) The Parties agree to consider other characteristics
beyond those set out in subclause 5 which may be
inappropriate for home based work, specifically ar-
rangements that could involve continuous and
repetitive keyboarding.

SCHEDULE D.—INTRODUCTION OF EMPLOYEES
OTHER THAN SOCIAL TRAINERS.

The Parties agree that, when staff other than Social Trainers
are introduced into individual units which are currently staffed
by Social Trainers, the following will be recognised—

(a) Adherence to strong guidelines to protect;
(i) integrity of service provided by Social Train-

ers;
(ii) the percentage of Social Trainers in relation

to other staff. This percentage shall be 70%
Social Trainers, 15% Trainee Social Trainers
and 15% Client Assistants; and

(iii) the flexibility of services provided by Social
Trainers ability to respond to changing client
needs.

(b) The salary structure recognises the skills and train-
ing of Social Trainers and the increases in their
responsibilities.

(c) Duties and shifts where Social Trainers are required
by DSC shall only be covered by Social Trainers,
without exception.

Safeguards for introduction of staffing model that includes
staff other than Social Trainers. The Parties agree that the fol-
lowing shall occur.

(d) Assessment of Facility/Client group/house—
(i) Before any direct care staff other than Social

Trainers are introduced into Facility/Client
group/houses that are currently staffed by
Social Trainers, a full and thorough assessment
of that Facility/Client group/house including
the training needs of clients and skill levels
required of staff shall be managed and/or

carried out by a senior officer (with relevant
experience) through the Human Resource
Branch in conjunction with the Facility/Cli-
ent group/house.

(ii) DSC shall not use this Agreement as the rea-
son to move clients.

(e) Reassessment of Facility/Client group/house.
(i) Any facility/client group or house shall be re-

assessed if requested by staff due to marked
changes in client population, behaviour or
needs.

(ii) DSC may undertake a reassessment should that
be deemed necessary.

(f) Supervision
(i) Any Facility/Client group/house referred to

above shall, at all times, have a Social Trainer
responsible for that unit. Further, any Social
Trainer in that facility may provide direction
to any staff other than Social Trainers. Super-
vision of staff other than Social Trainers shall
be by Agreement and may include Social
Trainers.

(ii) Should any decision be made to introduce staff
other than Social Trainers as per this sched-
ule, the number and ration of those staff shall
be in accordance with (a) of this schedule.

(g) Duties
(i) Duties of staff other than Social Trainers shall

be determined to suit the Facility/Client group/
house by the assessment process. Duty state-
ments for staff other than Social Trainers shall
not include duties that Social Trainers skills
are a prerequisite.

(h) Training
(i) Appropriate training, as established by the as-

sessment process will be given to staff other
than Social Trainers employed to perform du-
ties in any Facility/Client group/house staffed
by Social Trainers.

(ii) No permanent Social Trainer shall lose their
job as a result of the introduction of staff other
than Social Trainers.

EVANS ENTERPRISES INDUSTRIAL AGREEMENT.
AG 240 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers & Another

and

Evans Enterprises.

AG 240 of 1998.

Evans Enterprises Industrial Agreement.

COMMISSIONER S J KENNER

11 March 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders –

THAT the Evans Enterprises Industrial Agreement as
filed in the Commission on 28 October 1998 be and is
hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Evans Enterprises In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. Union Membership
22. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Evans Enterprises
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately two (2) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
2. Superannuation
The Company will immediately increase its level of pay-

ment to $60 per week per employee.
The Company will advise all employees subject to the Agree-

ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
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The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with
Clause 6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination;

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial

Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employ-

ees covered by the agreement, to be financial members of the
BLPPU and the CMETU.

22.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—

The Unions:

BLPPU............................................................

Date: / /

...........................................................

WITNESS
CMETU ...........................................................

Date: / /

...........................................................

WITNESS
The Company: ............................................................

SIGNATURE

Date: / /

Company
Seal

............................................................

PRINT NAME
...........................................................

WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Labourer Group 1 16.47 16.92 17.15
Labourer Group 2 15.90 16.34 16.56
Labourer Group 3 15.48 15.90 16.12
Plaster, Fixer 17.11 17.58 17.82
Painter, Glazier 16.73 17.19 17.42
Signwriter 17.09 17.56 17.80
Carpenter/Roofer 17.22 17.70 17.93
Bricklayer 17.05 17.52 17.75
Refractory Bricklayer 19.58 20.12 20.38
Stonemason 17.22 17.70 17.93
Rooftiler 16.92 17.38 17.62
Marker/Setter Out 17.72 18.21 18.46
Special Class T 17.95 18.45 18.69
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APPRENTICE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Plasterer, Fixer
Year 1 7.18 7.38 7.48
Year 2 (1/3) 9.42 9.68 9.81
Year 3 (2/3) 12.84 13.19 13.37
Year 4 (3/3) 15.06 15.48 15.69
Painter. Glazier
Year 1 (.5/3/5) 7.03 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.20 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.55 12.89 13.06
Year 4 (3/3), (3.5/3.5) 14.73 15.13 15.33
Signwriter
Year 1 (.5/3.5) 7.18 7.38 7.48
Year 2 (1/3, 1.5/3.5) 9.40 9.65 9.78
Year 3 (2/3. 2.5/3.5) 12.82 13.17 13.35
Year 4 (3/3, 3/5/3.5) 15.04 15.46 15.66
Carpenter
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Bricklayer
Year 1 7.16 7.36 7.46
Year 2 (1/3) 9.37 9.63 9.76
Year 3 (2/3) 12.79 13.14 13.31
Year 4 (3/3) 15.00 15.41 15.62
Stonemason
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Rooftiler
6 months 9.65 9.91 10.04
2nd 6 months 10.61 10.90 11.04
Year 2 12.39 12.73 12.90
Year 3 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a person’s ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.85
Above $2.13m to $4.47m $2.20
Over $4.47m $2.80

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.40

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.20
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Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance

Up to $510,000 NIL
Above $510,000 to $2.13m $1.55
Above $2.13m to $4.47m $1.75
Over $4.47m $2.00

The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)

Project Contractual Value Site Allowance

Up to $1m NIL
Above $1m to $2.13m $1.25
Above $2.l3m to 5.89m $1.55
Above $5.89m to $11.77m $1.80
Above $11.77m to $24m $2.00
Above $24m to $59.4m $2.30
Over $59.4m $2.50

“C.B.D.’— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastem side of Havelock Street will be in the ‘CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value” —shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may

include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedure
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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GLASS WORKS (WA) INDUSTRIAL AGREEMENT.
No. AG 7 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers & Other

and

Glass Works (WA) Pty Ltd.

AG 7 of 1999.

Glass Works (WA) Industrial Agreement.

COMMISSIONER S J KENNER.

11 March 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Glass Works (WA) Industrial Agreement as
filed in the Commission on 13 January 1999 be and is
hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Glass Works (WA)

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Glass Works (WA)
Pty Ltd (hereinafter referred to as the “Company”) in the State
of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately three (3) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
2. Superannuation
The Company will immediately increase its level of pay-

ment to $60 per week per employee.
The Company will advise all employees subject to the Agree-

ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.
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3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination;

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—

The Unions: BLPPU ......................................
Date:    / /

......................................
WITNESS

CMETU ......................................

Date: / /
......................................
WITNESS

The Company: ......................................
SIGNATURE

 Company Date: / /
 Seal ......................................

PRINT NAME

......................................
WITNESS
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APPENDIX A—WAGE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Labourer Group 1 16.47 16.92 17.15
Labourer Group 2 15.90 16.34 16.56
Labourer Group 3 15.48 15.90 16.12
Plaster, Fixer 17.11 17.58 17.82
Painter, Glazier 16.73 17.19 17.42
Signwriter 17.09 17.56 17.80
Carpenter/Roofer 17.22 17.70 17.93
Bricklayer 17.05 17.52 17.75
Refractory Bricklayer 19.58 20.12 20.38
Stonemason 17.22 17.70 17.93
Rooftiler 16.92 17.38 17.62
Marker/Setter Out 17.72 18.21 18.46
Special Class T 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Plasterer, Fixer
Year 1 7.18 7.38 7.48
Year 2 (1/3) 9.42 9.68 9.81
Year 3 (2/3) 12.84 13.19 13.37
Year 4 (3/3) 15.06 15.48 15.69

Painter. Glazier
Year 1 (.5/3/5) 7.03 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.20 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.55 12.89 13.06
Year 4 (3/3), (3.5/3.5) 14.73 15.13 15.33

Signwriter
Year 1 (.5/3.5) 7.18 7.38 7.48
Year 2 (1/3, 1.5/3.5) 9.40 9.65 9.78
Year 3 (2/3. 2.5/3.5) 12.82 13.17 13.35
Year 4 (3/3, 3/5/3.5) 15.04 15.46 15.66

Carpenter
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78

Bricklayer
Year 1 7.16 7.36 7.46
Year 2 (1/3) 9.37 9.63 9.76
Year 3 (2/3) 12.79 13.14 13.31
Year 4 (3/3) 15.00 15.41 15.62

Stonemason
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78

Rooftiler
6 months 9.65 9.91 10.04
2nd 6 months 10.61 10.90 11.04
Year 2 12.39 12.73 12.90
Year 3 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a person’s ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.85
Above $2.13m to $4.47m $2.20
Over $4.47m $2.80
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.40

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.20
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.55
Above $2.13m to $4.47m $1.75
Over $4.47m $2.00
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.13m $1.25
Above $2.l3m to 5.89m $1.55
Above $5.89m to $11.77m $1.80
Above $11.77m to $24m $2.00
Above $24m to $59.4m $2.30
Over $59.4m $2.50

“C.B.D.’— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
‘West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastem side of Havelock
Street will be in the ‘CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value” —shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the

applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedure
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12.  Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15.Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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HOSPITAL SALARIED OFFICERS PEEL HEALTH
SERVICES BOARD ENTERPRISE AGREEMENT

1999.
No. PSAAG 10 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Minister for Health in Right of the Peel Health Services
Board.

No. PSAAG 10 of 1999.

Hospital Salaried Officers Peel Health Services Board
Enterprise Agreement 1999.

26 March 1999.

Order.
HAVING heard Ms C Thomas for the Applicant and Mr S
Barton on behalf of the Respondent, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as lodged
in the Commission on the 11th day of March, 1999 enti-
tled Hospital Salaried Officers Peel Health Services Board
Enterprise Agreement 1999 and as subsequently amended
by direction of the Commission in the terms of the fol-
lowing Schedule be registered as an industrial agreement
and replaces the Hospital Salaried Officers Peel Health
Services Enterprise Bargaining Agreement 1997 PSAAG
24 of 1998.

(Sgd.) G.L. FIELDING,
[L.S.] Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be titled the Hospital Salaried Offic-

ers Peel Health Services Board Enterprise Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objectives, Principles and Commitments
8. Framework and Principles for Identifying Produc-

tivity Improvements and Bargaining
9. Awards, Agreements and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Ongoing Productivity Improvement

and Further Enterprise Bargaining Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Medical Imaging Technologists
16. Public Holidays
17. Long Service Leave
18. Sick Leave
19. Taking of Annual Leave
20. Family, Bereavement and Personal Leave
21. Parental Leave
22. Award Consolidation
23. Higher Duties
24. Allowances
25. Overpayments
26. Contract of Service—Probation
27. Travelling Allowance
28. Mobility
29. Skills Acquisition, Training and Employee Devel-

opment

30. Salary Packaging
31. Salaries
32. Review of Corporate & Support Services
33. Establishment of Competencies for Levels 1 & 2
34. Review of Sick Leave Management
35. Ratification

ATTACHMENT 1 Model for Identifying Productiv-
ity Increases
ATTACHMENT 2 Award Amendments

3.—PURPOSE OF AGREEMENT
(1) This Agreement aims to achieve improvements in pro-

ductivity and efficiency and the enhanced performance of the
Peel Health Services Board along with allowing the benefits
from those improvements to be shared by employees, the Peel
Health Services Board and the Government on behalf of the
Community.

(2) This Agreement places priority on the parties at Peel
Health Services Board taking responsibility for their own hu-
man resource and labour relations affairs and reaching
agreement on issues appropriate to the Metropolitan Health
Service Board.

(3) The parties acknowledge that it is intended to integrate
the Peel Health Services Board with the Metropolitan Health
Service Board during the life of this Agreement.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers) (HSOA),
the Employees covered by the Hospital Salaried Officer’s
Award No. 39 of 1968 and employed by the Peel Health Serv-
ices Board (PHSB).

(2) The estimated number of employees bound by this Agree-
ment at the time of registration is 52.

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers Award No. 39 of 1968 (hereafter
sometimes referred to as the Award) and shall replace the pro-
visions of that Award where expressly stated herein. Wherever
there is an inconsistency between the Agreement and the Award,
the Agreement shall take precedence.

(4) This Agreement cancels and replaces the following agree-
ments; PSA AG24/1998.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the date of Registra-

tion until its expiry 30 months after the date of registration
provided that should during the life of this Agreement, the
PHSB be integrated into the and become part of the Metro-
politan Health Service Board (MHSB), this Agreement shall
cease and by virtue of such cessation be replaced by the Hos-
pital Salaried Officers Metropolitan Health Service Board
Agreement 1999 or such agreement as may replace that agree-
ment.

(2) The parties to this Agreement agree to re-open negotia-
tions at least no later than six months prior to the expiry of this
Agreement.

6.—NO EXTRA CLAIMS
Subject to the terms of this agreement, for the life of the

agreement, the HSOA shall make no further claims on the
PHSB.

7.—OBJECTIVES, PRINCIPLES AND COMMITMENTS
(1) The parties agree that the objectives of this Agreement

are to—
(a) improve the productivity and efficiency of the PHSB;
(b) facilitate greater flexibility in the management of

conditions and work arrangements across the PHSB;
(c) ensure high quality patient services in a safe, healthy

and equitable work environment;
(d) ensure high quality of employment and jobs; and
(e) provide a pathway to providing a wage increase to

employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) ensuring that gains achieved through agreed im-

proved productivity and changes in workplace culture
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are shared by employees, PHSB and its clients and
the Government on behalf of the community;

(b) ensuring that the PHSB operates in a manner con-
sistent with the principles outlined in Section 7 of
the Public Sector Management Act;

(c) developing and pursuing changes on a co-operative
basis; and

(d) ensuring that the PHSB operates as effectively, effi-
ciently and competitively as possible.

(3) The Hospital Salaried Officers Association and the PHSB,
Management and Employees bound by this Agreement are
committed to—

(a) Support and actively contribute to health service con-
tinuous quality improvement, including best practice,
where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process which

involves constantly changing, adapting and
integrating related approaches to health serv-
ice issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;

(iv) is outcome rather than simply activity based;
(v) provides the processes, structures, rights and

obligations that are essential to ensure that the
full capacity for innovation of employees is
fully and effectively used;

(vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following principles—
• customer/patient focus
• management commitment
• employee participation
• leadership
• information analysis
• policies and plans
• appropriate standards
• hospital/health service performance
• cost effectiveness
• working smarter

(b) Support the clinical, teaching, research and organi-
sational goals of the health service and contribute to
the achievement of those goals as active members of
the health service community.

(c) Support and actively contribute to the achievement
and/or maintenance of ACHS Accreditation.

(d) Actively contribute to the achievement of health serv-
ice budgets.

(e) Assist with achieving Health Department defined
waiting list priorities and day surgery targets.

(f) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(g) Participate in a Multi-disciplinary approach to pa-
tient care.

(h) The principles of public sector administration; in
particular to the principles contained in Sections 7, 8
and 9 of the Public Sector Management Act 1994.

(4) In addition, the PHSB is committed to facilitating and
encouraging the participation and commitment of employees.

8.—FRAMEWORK AND PRINCIPLES FOR
IDENTIFYING PRODUCTIVITY IMPROVEMENTS

AND BARGAINING
(1) (a) Following the receipt of a request from the HSOA to

negotiate a new Agreement, in accordance with Clause 5.—
Term of Agreement, a representative from the PHSB will meet
with a representative from the HSOA to discuss the request as

soon as practicable but in any event within five working days
of the receipt of the request.

These discussions should include process issues such as what
sort of bargaining mechanism will be established, what con-
sultative process can be used or needs to be put in place,
possible initiatives to be considered and the time frame.

Negotiations will be conducted in a manner and time frame
agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency, effec-
tiveness, productivity, patient care and flexibility within the
PHSB.

(c) The agenda should include but not be limited to—
(i) changes in work organisation, job design and work-

ing patterns and arrangements;
(ii) examination of terms and conditions of employment

to ensure they are suited to the PHSB’s operational
requirements;

(iii) identification and implementation of best practice
across all areas of service delivery;

(iv) (i), (ii) and (iii) can be achieved by means including
but not limited to—
(aa) new training and skills development programs

as and where required;
(bb) the optimum use of human and capital re-

sources including new technology;
(cc) quality assurance and continuous improvement

programs;
(dd) having due regard to operational requirements,

allowing sufficient flexibility to enable em-
ployees to meet their family responsibilities;
and

(ee) active occupational health and safety risk re-
duction, training and rehabilitation programs.

(2) In negotiating further salary increases in return for pro-
ductivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvements
Productivity improvements are changes which in-
crease the efficiency and effectiveness of the PHSB
in meeting its agreed and contracted service programs
and outcomes. Productivity improvements may be
related to work practices or arrangements. They may
be things which go to minimise the cost of what is
done, to the way things are done, to when they are
done, to the quality of what is done or to improve the
ability of the provider to meet patient and customer
needs. They may or may not require changes from
Award conditions.
Without limiting any of the above, in practice, the
primary focus of Enterprise Bargaining in the
workplace is likely to be on best practice, efficiency,
effectiveness, competitiveness, cost savings, and
quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that there is no precise formula
for the sharing of gains from productivity improve-
ments, but in any agreement, in addition to employee
benefits, there must be a clear and specific return to
the PHSB and/or the Government. Productivity im-
provements may be related to work practices or
arrangements, subject to acceptance that where capi-
tal expenditure requires changes in work methods
and/or the number of employees and the changes are
of a nature that enhances the investment, it shall
qualify as a productivity improvement, provided that
there is a net quantifiable benefit to the PHSB.
Any agreement reached should not rely primarily on
improvements which are merely the result of new
technology or financial reforms or other such initia-
tives. For example; in the case of capital investment
(technology), changes arising from capital expendi-
ture for which the PHSB takes the risk and which
require a reasonable return on the funds invested, do
not necessarily count as a productivity improvement.
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The treatment of improved efficiency arising from
major capital expenditure is to be agreed by the PHSB
and the HSOA and shall take into account factors
such as the cost of capital.
Where employees repackage or exchange employ-
ment conditions, all or most of the saving or
productivity improvement made by the PHSB can
be returned to the employees.

(c) Identifying Productivity Increases
To assist in identifying and negotiating productivity
improvements during the life of this agreement and
in negotiating the next agreement a model for identi-
fying productivity increases is contained in
Attachment 1.

9.—AWARDS, AGREEMENTS AND WORKPLACE
AGREEMENTS

(1) Relationship between Agreements and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agree-
ment.

(2) Choice between this Agreement and Workplace Agree-
ments

(a) The parties accept that Employees will be given an
informed and free choice between this Agreement
and Workplace Agreements;

(b) To facilitate the making of an informed and free
choice—

(i) Employees who are to be offered a choice be-
tween this Agreement and a workplace
agreement may only be required to indicate
their choice after the employee has been of-
fered the position.

(ii) Where an employee has been offered a choice
the employee shall have a minimum of seven
days in which to decide which alternative to
take, provided that where it is necessary to fill
a position within a period of less than seven
days or where an employer agrees to an em-
ployee commencing within a period of less
than seven days, the employee shall have up
to the date of formal acceptance.

(iii) The employee shall be provided with—
(aa) a copy of an agreed summary of this

Agreement; and
(bb) a copy of a summary of the Workplace

Agreement.
(iv) At the request of an employee, the employee

shall be provided with;
(aa) access to a copy of this Agreement and

the Workplace Agreement;
(bb) any other relevant documentation, such

as information on salary packaging; and
(cc) information on where they can obtain

further advice and on how to contact
the Union.

For its part, the Union undertakes to advise all em-
ployees on the matter of choice whether or not they
are members of the Union.

(c) If agreement on any aspect of this clause is not able
to be reached the dispute settlement procedure set
out in Clause 12 of this Agreement is to be followed.

(3) By agreement between the employer and the employee,
an employee who has signed a Workplace Agreement prior to
the registration of this S.41 Industrial Agreement can revisit
the Workplace Agreement in light of this Agreement.

(4) All staff transferred or redeployed to the PHSB from
within the Public Sector or within the Government Health In-
dustry may be offered the choice of a Workplace Agreement
or this Agreement subject to the discretion of the PHSB.

(5) All promotional positions and new staff recruited by the
PHSB from outside the Public Sector may be provided with
the choice of a Workplace Agreement or this Agreement, sub-
ject to the discretion of the PHSB.

(6) In the exercising of the discretion to only offer a
Workplace Agreement under subclauses (4) and (5) of this
clause, the PHSB shall ensure that the decision to only offer a
Workplace Agreement is made for legitimate operational rea-
sons. In exercising their discretion to only offer a Workplace
Agreement, the PHSB is to liaise with the HSOA to ensure it
is not done to circumvent the option of choice.

10.—RATES OF PAY AND THEIR ADJUSTMENT
This Agreement provides for the following salary increases:

(a) 3.0% from 1 January 1999;
(b) 2.5% 12 months after the date of registration
(c) 2.0% 24 months after the date of registration. The final

payment of 2% may be supplemented by an additional
productivity dividend. Negotiations of any productiv-
ity dividend are to commence no later than 1 July, 2000.
Any dividend paid under this arrangement is subject to
real cash savings being identified, in excess of those
savings required to fund the above payments, and will
be limited by Government wages policy.

The effective rates are shown in Clause 31.—Salaries of this
Agreement.

11.—RESOURCES FOR ONGOING PRODUCTIVITY
IMPROVEMENT AND FURTHER ENTERPRISE

BARGAINING NEGOTIATIONS
(1) It is recognised that enterprise bargaining places consid-

erable obligations upon the parties at the PHSB.
(2) (a) To assist in meeting these obligations, the PHSB will

assist by providing appropriate resources having regard to the
operational requirements of the PHSB and resource require-
ments associated with developing productivity improvements
under this Agreement and with negotiating a new agreement;

(b) It is accepted that employees of the PHSB who are in-
volved in the productivity improvement and the enterprise
bargaining processes will be allowed reasonable paid time to
fulfil their responsibilities in this process;

(c) Access to resources shall be negotiated with the PHSB
and shall not unreasonably affect the operation of the PHSB;

(d) Any paid time or resources shall be provided in a manner
suitable to both parties and to enable negotiations to occur and to
assist in the achievement of improvements and of agreement.

(e) The parties accept that the process of bargaining in good
faith includes disclosing relevant information, as appropriate
for the purposes of the negotiations and confidentiality and
privacy in the negotiation process will be respected at all times.

(f) The parties accept that on occasions the nature of certain
information may prejudice a party’s position or not assist in
the resolution of the matter. Subject to the rights of the parties
to invoke Clause 12.—Dispute Avoidance and Settlement Pro-
cedures of this Agreement, a decision on whether or not to
exchange or divulge information will be a matter for the rel-
evant party to decide, provided that information shall not be
unreasonably withheld;

(g) Where information of a commercial or sensitive nature
is exchanged, the parties agree not to use or divulge that infor-
mation outside of the negotiating forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(1) This clause is to be read in conjunction with Clause 27
of the Award. The objective of this Clause is to provide a set
of procedures for dealing with any question, dispute or diffi-
culty arising under this Agreement and for dealing with any
question, dispute or difficulty between the parties during ne-
gotiations for amendments to this Agreement.

(2) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty arising under
this Agreement, the following procedures shall apply, provided
that nothing in these procedures shall prevent the Secretary of
the HSOA (or his/her nominee) from intervening to assist in
the process—

(a) The matter is to be discussed between the HSOA
employee representative and the employer repre-
sentative and an attempt made to resolve the matter;
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(b) If the matter is unable to be resolved through discus-
sions between the HSOA employee representative
and the employer representative, the matter is to be
discussed between the employee representative and
a representative nominated by the Chairman of the
PHSB (or his/her nominee), as soon as practicable
but within five working days. Notification of any
question, dispute or difficulty may be made verbally
and/or in writing;

(c) The parties may individually or collectively seek
advice from any appropriate organisation or person
in an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or a representative nominated by the Chair-
man of the PHSB (or his/her nominee) of the
existence of a dispute or disagreement;

(e) The Secretary of the HSOA (or his/her nominee) a
representative nominated by the Chairman of the
PHSB (or his/her nominee) shall confer on the mat-
ters notified by the parties within five working days
and—

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(3) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

13.—HOURS
This clause replaces Clause 13.—Hours of the Hospital Sala-

ried Officers Award No. 39 of 1968.
(1)(a) The ordinary hours of work shall be an average of

thirty eight per week and shall be worked by one of
the following arrangements—

(i) Ordinary hours of work of thirty eight per
week;

(ii) Flexitime roster covering a settlement period
of four weeks;

(iii) Actual hours of seventy six over nine days with
the tenth day to be taken as a paid rostered
day off;

(iv) Such other arrangements as are agreed between
the employer and employee. Provided that pro-
posed hours of duty where set outside the terms
of this Agreement shall be subject to ratifica-
tion of the WA Industrial Relations
Commission.

(v) In addition to the above arrangements, where
the employees concerned, the employer and
the Union agree in writing, shifts of up to but
not more than 12 hours may be worked.

(vi) Subject to meal breaks, prescribed hours are
to be worked in one continuous period pro-
vided that where a hospital or health service
and employee have entered into an alternative
arrangement involving discontinuous shifts
prior to 1 December 1998, that arrangement
may continue under this Agreement.

(b) Subject to the following, where the employer and an
employee or group of employees agree in writing,
shifts of up to 12 hours may be worked provided the
average normal hours worked in a shift cycle or set-
tlement period does not exceed 76 per fortnight.

(i) While recognising that in the course of an av-
eraging process there may be some individual
variances, the terms and conditions of the shift
agreement shall on balance be no less favour-
able than those prescribed by this Agreement;

(ii) The period of the shift cycle or settlement pe-
riod over which the arrangement may extend
shall be clearly defined;

(iii) The arrangement shall allow for a minimum
of one clear day off in each 7 days;

(iv) The arrangement may allow for additional time
off in lieu of penalty rates;

(v) The arrangement may allow for salary aver-
aging of regular penalties and allowances
including penalties for working on a public
holiday;

(c) Where the employer has made a definite decision to
introduce changes to shift rosters or employees’ or-
dinary hours, the employer shall notify the employees
who may be affected by the proposed changes and
the Union as soon as the decision has been made and
before the changes are to be introduced. Discussion
with the employees and union shall occur consistent
with the Introduction of Change clause of the Hos-
pital Salaried Officers Award No. 39 of 1968.

(d) The operation of working arrangements prescribed
in paragraph (a) above shall be consistent with the
working arrangements prescribed in this clause.

(e) Any arrangement of hours of work which fall out-
side the parameters set out in this clause shall be
subject to ratification by the WA Industrial Relations
Commission.

(2) Ordinary Hours
Subject to the Award clauses other than those expressly re-

placed by this Agreement, the spread of ordinary hours will be
from 6.00am to 6.00pm Monday to Friday inclusive with a
meal break of not less than 30 minutes nor more than 60 min-
utes to be taken between 12.00noon and 2.00pm, provided that
an employee may with prior approval of their supervisor be
allowed to extend the meal break beyond 60 minutes to a maxi-
mum of 90 minutes.

(3) Other Working Arrangements
(a) The ordinary hours of duty observed may be varied

in accordance with subclause (1)(a)(iv) so as to make
provisions for—

(i) the attendance of employees for duty on a Sat-
urday, Sunday, or Public Holidays.

(ii) the performance of shift work including work
on Saturdays, Sundays or Public Holidays; and

(iii) the nature of the duties of an employee or class
of employees in fulfilling the responsibilities
of their office.

provided that where the hours of duty are so varied
an employee shall not be required to work more than
five hours continuously without a break unless agreed
in writing between the employee and the employer.

(b) Notwithstanding the above, where it is considered
necessary to provide a more economic operation, the
employer may authorise the operation of alternative
working arrangements in the hospital/health service,
or any branch or section thereof.
The continuing operation of any alternative working
arrangements, so approved, will depend on the em-
ployer being satisfied that the efficient functioning
of the hospital/health service is being enhanced by
its operation.
Such alternative working arrangements shall be in
accordance with subclause (1)(a) and (d).

(4) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall
be the responsibility of the employer. The ros-
ter will indicate the minimum staffing and any
other requirements in respect to starting and
finishing times, lunch break coverage and
flexileave.

(ii) The roster shall cover a settlement period of
four weeks and shall be made available to all
affected employees no later than three days
prior to the settlement period commencing.
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(iii) The roster shall be prepared in consultation
with the affected employees, subject to the
employer retaining the right to determine ar-
rangements to suit the operational needs of the
department.

(iv) Subject to four weeks notice being given to
affected employees, the employer may with-
draw authorisation of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average

of 7 hours 36 minutes per day which may be
worked with flexible commencement and fin-
ishing times in accordance with the provisions
of this subclause, provided that the required
hours of duty for each four week settlement
period shall be 152 hours.

(ii) For the purpose of leave and Public Holidays,
a day shall be credited as 7 hours 36 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and sub-
ject to the concurrence of the supervisor, employees
may select their own starting and finishing times
within the following periods—

6.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour
break)
3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the
employer and the employee.

(e) Lunch Break
(i) An employee shall be allowed to extend the

meal break between 11 am and 2.30 pm of not
less than 30 minutes but not exceeding 60
minutes except as provided below.

(ii) An employee may be allowed to extend the
meal break beyond 60 minutes to a maximum
of 90 minutes. Such an extension is subject to
prior approval of the employee’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster

and subject to the prior approval of the super-
visor, an employee may be allowed a
maximum of two full days or any combina-
tion of half days and full days that does not in
total exceed two days in any one settlement
period.

(ii) Approval to take flexileave is subject to the
employee having accrued sufficient credit
hours to cover the absence prior to taking the
leave. In exceptional circumstances and with
the approval of the employer, flexileave may
be taken before accrual subject to such condi-
tions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a

settlement period which shall consist of four
weeks.

(ii) The settlement period shall commence at the
beginning of a pay period.

(iii) The required hours of duty for a settlement
period shall be 152 hours.

(h) Credit Hours
(i) Credit hours in excess of the required 152

hours to a maximum of 8 hours are permitted
at the end of each settlement period. Such
credit hours shall be carried forward to the next
settlement period.

(ii) Credit hours in excess of 8 hours at the end of
a settlement period shall be lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a

maximum of 4 hours are permitted at the end
of each settlement period. Such debit hours
shall be carried forward to the next settlement
period.

(ii) Where an employee’s debit hours exceed 4
hours, the employer may treat the time as if
the employee had taken leave without pay for
the period necessary to reduce debit hours to
four hours.

(iii) Employees having excessive debit hours may
be required to work standard working hours
in addition to not being paid for the number of
hours in excess of the debit hours permitted at
the end of each settlement period.

(j) Maximum Daily Working Hours
Subject to subclause (1)(b), a maximum of 10 hours
may be worked in any one day.

(k) Study Leave
Where study leave has been approved by the em-
ployer, credits will be given for education
commitments falling within the ordinary hours of
duty and for which “time off” is necessary to allow
for attendance at formal classes.

(l) Overtime
(i) Employees receiving at least one day’s prior

notice of overtime shall be required to work
the ordinary hours of duty determined by the
employer under subclause (1) of this clause.

(ii) Where an employee is required to work over-
time at the conclusion of a day with less than
one day’s notice, and

(aa) where the employee has at the com-
mencement of that day 2 hours or more
flexitime credits, the employee shall be
paid overtime after 5 hours work on that
day, or for time worked after 3.30 pm,
whichever is the later, or

(bb) where that employee has commenced
duty prior to 8.30 am and has, at the
commencement of that day, less than 2
hours flexitime credits, the employee
shall be paid overtime, for time worked
after the completion of ordinary hours
of duty or after working 7 hours 36
minutes on that day, whichever is the
earlier, or

(cc) where that employee has commenced
work after 8.30 am and has, at the com-
mencement of that day, less than 2
hours flexitime credits, the employee
shall be paid overtime for time worked
after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is
the earlier.

(iii) Where an employee is required to work over-
time at the beginning of a day with less than
one day’s notice, that employee shall be paid
overtime for any time worked prior to the com-
mencing time for ordinary hours of duty
determined by the employer under subclause
(1) of this clause.

(5) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of
a nine day fortnight where the ordinary hours
of duty of 76 hours a fortnight are worked over
nine days of the fortnight, exclusive of work
performed on Saturday, Sunday and the spe-
cial rostered day off, with each day consisting
of 8 hours and 27 minutes.

(ii) The employer shall determine employees’
commencing and finishing times between the
spread of 6.00 am and 6.00 pm, in order to
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ensure that departmental requirements are met
on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accord-
ance with the standard provisions of this clause.

(c) Special Rostered Day Off
Each employee shall be allowed one special rostered
day off each fortnight in accordance with a roster
prepared by management showing days and hours
of duty and special rostered days off for each em-
ployee.

(d) Leave and Public Holidays.
For the purposes of leave and Public Holidays, a day
shall be credited as 8 hours 27 minutes notwithstand-
ing the following—

(i) When a Public Holiday falls on an employ-
ee’s special rostered day off the employee shall
be granted a day in lieu of the holiday prior to
the conclusion of the current fortnight.

(ii) For a Public Holiday occurring during a pe-
riod of annual leave, an additional day will be
added to the period of leave irrespective of
whether it falls on a rostered work day or spe-
cial rostered day off.

(iii) A four week annual leave entitlement is
equivalent to 152 hours, the equivalent to
eighteen rostered working days of 8 hours 27
minutes, and two special rostered days off.

(iv) An employee who is sick on a special rostered
day off will not be granted sick leave for that
day, and will not be credited with an additional
day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall
apply for work performed prior to an employee’s
nominated starting time and after an employee’s
nominated ceasing time in accordance with
subparagraph (a)(ii) and on an employee’s special
rostered day off.

(f) Study Leave
Credits for Study Leave will be given for educational
commitments falling due between and employee’s
nominated starting and finishing times.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time Em-

ployees of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Part-time employees shall be paid at a rate pro-rata to
the rate prescribed for the class of work for which they are
engaged in the proportion to which their fortnightly hours bear
to 76 hours per fortnight.

(2) When a part-time employee classified above the 20 years
of age rate as defined by the Hospital Salaried Officers Award
No. 39 of 1968, commences employment on or after the 1 July
1996, he/she shall accrue service towards progression onto
subsequent salary increments within a salary level, on a pro-
rata basis of the number of hours worked to full time hours.

(3) Provided that relevant prior service and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

(4) Part-Time Flexibility for Relief
(a) (i) The purpose of this provision is to provide

those part time employees who wish to access
it with the opportunity to work additional hours
by covering short-term relief requirements of
the employer.

(ii) While relief for vacancies will normally be
provided from full time relief staff, where that
is not possible, opportunities for relieving va-
cancies will be offered on an equitable basis
to available, suitably qualified part time staff.

(iii) Where the numbers of suitably qualified and
available part time staff warrant it, they shall

form a relief pool for the purposes of this
subclause.

(b) The purpose of the relief pool is to identify a pool of
available and appropriately trained employees to pro-
vide staffing relief for absences of other workers
while reducing the need for employers to resort to
the use of casuals to provide adequate relief cover. It
is envisaged relief under this subclause will be re-
quired for absences occasioned by matter such as—

• Brief periods of unplanned absence;
• Sick leave;
• Time in lieu;
• Annual leave;
• Long service leave.

(c) This provision applies to part time workers only
(d) For the purposes of this subclause, as applicable, a

pool or pools of staff qualified for the work to be
relieved, will be formed.

(e) Relief will be provided for absences of both part time
and full time employees.

(f) The pool will consist of only those employees who
indicate their willingness to participate in the pool
and to accept the modified terms and conditions ap-
plying to its operation those terms being set out in
paragraph (g) _below.

(g) (i) Not withstanding the provision of Subclause
(1) (b) of Clause 34 Part-time Employees, of
the Award, and subject to subclauses (b), (c),
(d) of this clause where a part-time employee
has previously indicated in writing a willing-
ness to work extra hours and or extra shifts
such employee may work up to 76 hours per
fortnight at ordinary rates of pay without re-
ceiving prior notice.

(ii) The indication given by an employee of their
willingness to work extra hours may be with-
drawn at any time.

(iii) An indication by an employee of his/her will-
ingness to work additional hours does not
oblige the employee to work additional hours
if they are offered by the employer, accord-
ingly, the employee may refuse to work any
additional hours offered to them and may not
be required to give any reasons for so refus-
ing. Any such refusal is without prejudice to
the employee.

(iv) The employer may not make it a Condition of
Employment that an employee agree to make
themselves available to work additional hours.

(v) Consistent with the operation of this Agree-
ment there will be no rostered split shifts.

15.—MEDICAL IMAGING TECHNOLOGISTS
This provision replaces Clause 12. of the Hospital Salaried

Officers Award No. 39 of 1968.
Notwithstanding anything contained elsewhere in this Agree-

ment or in the Hospital Salaried Officers Award No. 39 of
1968, Medical Imaging Technologists who were prior to this
Agreement employed on a thirty-five hour and four week an-
nual leave basis shall as a result of the registration of this
Agreement, be employed on a thirty-five and a half (35.5) hour
week and four week annual leave basis.

16.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
The following days or the days observed in lieu thereof shall

subject as hereinafter provided, be allowed as holidays with-
out deduction of pay, namely New Year’s Day, Australia Day,
Good Friday, Easter Monday, Anzac Day, Labour Day, Foun-
dation Day, Sovereign’s Birthday, Christmas Day and Boxing
Day. Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this subclause.
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17.—LONG SERVICE LEAVE
This clause replaces Clause 19. Long Service Leave of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) An employee shall be entitled to thirteen weeks paid long

service leave on the completion of ten years of continuous
service and an additional thirteen weeks paid long service leave
for each subsequent period of seven years of continuous serv-
ice completed by the employee.

(2) Notwithstanding subclause (1)—
(a) An employee in employment with an employer re-

spondent to the Hospital Salaried Officers Award No.
39 of 1968 at the 1st of April 1996, shall retain the
proportion of long service leave accrued at the rate
provided by the Award at that time and during the
period from 1 April 1996 up until 1 January 1999,
accrue long service leave at the ten year rate.

(b) An employee, in employment with the PHSB and
covered by the Hospital salaried Officers Award No.
39 of 1968 at 1 January 1999 shall retain the propor-
tion of long service leave accrued up to that time and
shall accrue the balance in accordance with subclause
(1) of this clause.

(c) An employee who at 1 January 1999 transfers or is
redeployed from employment with an employer cov-
ered by the Hospital Salaried Officers Award to
employment with the PHSB shall retain the propor-
tion of long service leave accrued up to that time and
shall accrue the balance in accordance with subclause
(1) of this clause.

(3) Upon application by an employee, the employer may
(subject to subclause (4) of this Agreement), approve of the
taking by the employee—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of half the period of long service leave on double
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(c) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay;
or half such period on double pay

(d) a full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(4) Long service leave may be taken in weekly multiples on
full, half or compacted pay provided that where an employees
remaining portion of accrued untaken leave entitlement is less
than a week such portion may be taken.

(5) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the
long service leave, and extra days in lieu thereof shall not be
granted.

(6) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years next after
becoming entitled thereto: Provided that the employer may
approve the accumulation of long service leave not exceeding
twenty six weeks.

(7) An employee who resigns or who is dismissed, shall not
be entitled to long service leave or payment for long service
leave other than leave that had accrued to the employee prior
to the date of resignation or the date of the offence for which
the employee is dismissed.

(8) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty-five years or who has retired on the grounds of
ill health, provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata

long service leave unless the employee had completed
not less than three years’ continuous service before
the date of his/her retirement.

(c) To the widow or widower of an employee or such
other person as may be approved by the employer in
the event of the death of an employee: Provided that
no payment shall be made for pro-rata long service
leave unless the employee had completed not less
than twelve months’ continuous service prior to the
date of his/her death.

(9) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies and no such payment
shall exceed the equivalent of twelve months’ salary.

(10) Long service leave accrued prior to the issue of the
Hospital Salaried Officers Award No. 39 of 1968 shall remain
to the credit of each employee.

(11) Subject to the provisions of subclauses (6), (7), (8)
and (12) of this clause, the service of an employee shall not be
deemed to have been broken—

(a) by resignation, where he/she resigned from the em-
ployment of an employer a party to the Award and
commenced with another employer a party to the
Award within one working week of the expiration of
any period for which payment in lieu of annual leave
or holidays has been made by an employer party to
the Award from whom he/she resigned or, if no such
payment has been made, within one working week
of the day on which his/her resignation became ef-
fective;

(b) if his/her employment was ended by his/her employer
who is party to the Award, for any reason other than
misconduct or unsatisfactory service but only if—

(i) the employee resumed employment with an
employer party to the Award not later than six
months from the day on which his/her employ-
ment ended; and

(ii) payment pursuant to subclause (8) of this
clause has not been made; or

(c) by any absence approved by the employer as leave
whether with or without pay.

(12) The expression “continuous service” in this clause in-
cludes any period during which an employee is absent on full
pay or part pay, from his/her duties with any employer party
to the Award, but does not include—

(a) any cumulative period exceeding two weeks in any
one anniversary year during which the employee is
absent on leave without pay;

(b) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
actually entitled the employee to long service leave,
including pro-rata long service leave, under this
clause.

(13) Portability
(a) Where an employee was, immediately prior to being

employed by the PHSB employed in the service of—
• The Commonwealth of Australia
• Any other State Government of Australia, or
• Any Western Australian state public sector or

state government employer including an em-
ployer covered by the Hospital Salaried
Officers Award no 39 of 1968,

and the period between the date when the employee
ceased previous employment and the date of com-
mencing employment by the PHSB does not exceed
one week, that employee shall be entitled to long
service leave determined in the following manner—

(i) the pro rata portion of long service leave to
which the employee would have been entitled
up to the date of appointment under the Public
Sector Management Act, shall be calculated
in accordance with the provisions that applied
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to the previous employment referred to, but in
calculating that period of pro rata long service
leave, any long service leave taken or any ben-
efit granted in lieu of any such long service
leave during that employment shall be de-
ducted from any long service leave to which
the employee may become entitled under this
clause; and

(ii) the balance of the long service leave entitle-
ment of the employee shall be calculated upon
appointment by a respondent to this Agree-
ment in accordance with the provisions of this
clause.

(b) Nothing in this clause confers or shall be deemed to
confer on any employee previously employed by the
Commonwealth or by any other State of Australia
any entitlement to a complete period of long service
leave that accrued in the employee’s favour prior to
the date on which the employee commenced with
the PHSB.

(14) At the request of the employee and with the agreement
of the employer, an employee may be paid in lieu of taking a
portion of long service leave.

18.—SICK LEAVE
(1) This provision replaces subclause (7) of Clause 18.—

Sick Leave of the Hospital Salaried Officers Award No. 39 of
1968.

The basis for the cumulative accrual of sick leave shall be—
Leave On
Full Pay

Working Days
(a) On date of employment of the

employee 5
(b) On completion by the employee of

six months’ service 5
(c) On completion by the employee of

twelve months’ service 10
(d) On completion of each additional

twelve months’ service by the
employee 10

Provided that where an employee has accrued sick leave on
half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted to
the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.

19.—TAKING OF ANNUAL LEAVE
This clause shall be read as if it were subclause (4A) of

Clause 16.—Holidays and Annual Leave of the Hospital Sala-
ried Officers Award No. 39 of 1968.

(a) (i) An employee is expected to take annual leave
in the year immediately following the anni-
versary date upon which the leave became due.

(ii) The scheduling of annual leave should be as a
result of consultation between the employer
and the employee.

(iii) If the employee refuses to enter into discus-
sions in relation to the taking of annual leave
the employer may roster the employee off for
a period of annual leave.

(b) An employee, who has accumulated in excess of two
year’s annual leave entitlement and who has been
advised accordingly by the employer, may be required
to take sufficient leave prior to the next entitlement
becoming due to ensure that their entitlement does
not exceed two years entitlement.

(c) An employee who fails to take the leave as specified
in paragraph (b) of this subclause may have any en-
titlements in excess of two years paid out at the
current rate of pay provided that the employee shall
be required to take at least two weeks leave in any
anniversary year of employment.

(d) At the request of an employee and with the written
agreement of the employer, an employee may be al-
lowed to accumulate in excess of two years annual

leave entitlement upon demonstrating an extraordi-
nary or special reason to the Employer.

(e) Any employee who has accrued an excessive amount
of leave (ie. in excess of two years entitlement) may
be required to clear any excessive accrued leave by
taking double their entitlement of accrued leave in
any one year until such time as their entitlement is
less than two years entitlement.

(f) Where the employer and employee agree, an em-
ployee who has an entitlement in excess of two years
may be paid out their annual leave at their current
rate of pay, rather than proceeding on annual leave,
provided that the employee has proceeded on two
weeks leave in that anniversary year of employment.

20.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(1) Family Leave
(a) In this subclause “family member” means the em-

ployee’s spouse, defacto spouse, child, stepchild,
parent, step-parent. This entitlement will also apply
to another person who lives with the employee as a
member of the employee’s family.

(b) The employee is entitled to use up to 38 hours of his/
her personal accrued sick leave to care for an ill fam-
ily member each year, providing the employee must
maintain a minimum of 10 days of sick leave avail-
able for personal use in each year. Subject to
subclause (e), all family leave taken is deducted from
the employee’s sick leave entitlement.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for

Sick Leave under the Award.
(e) Where an employee has insufficient accrued sick

leave, by mutual agreement, up to five days of an-
nual leave may be used for the purpose of family
leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee;

(iii) the parent or step-parent of the employee;
(iv) the brother, sister, step brother or step sister;

or
(v) any other person, who immediately before that

person’s death, lived with the employee as a
member of the employee’s family,

be eligible for up to two (2) days bereavement leave,
provided that at the request of an employee the em-
ployer may exercise a discretion to grant bereavement
leave to an employee in respect of some other per-
son with whom the employee has a special
relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims to be entitled to paid leave

under paragraph (a) of this subclause is to provide to
the employer, if so requested, evidence that would
satisfy a reasonable person as to—

(i) the death that is the subject of the leave sought;
and

(ii) the relationship of the employee to the de-
ceased person.

(e) An employee requiring more than two days bereave-
ment leave in order to travel overseas in the event of
the death overseas of a member of the employees
immediate family may, upon providing adequate
proof, in addition to any bereavement leave to which
the employee is eligible, have immediate access to
annual leave and/or accrued long service leave in
weekly multiples and/or leave without pay provided
all accrued leave is exhausted.
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(3) Special Personal Leave
(a) Without Pay

The employer may upon the request of an employee,
grant that employee special leave without pay for
any special or personal reason.

(b) Use of Annual Leave
The employer may, upon the request of an employee
and with sufficient cause being shown, which may
in the circumstances be with little notice, grant that
employee single days of annual leave for pressing
personal emergencies.

21.—PARENTAL LEAVE
This clause replaces the Clause 18A.—Maternity Leave of

the Hospital Salaried Officers Award No. 39 of 1968. Subject
to the terms of this clause employees are entitled to parental
leave and / or to work part-time in connection with the birth or
adoption of a child.

(1) Definitions
For the purpose of this clause—

(a) “Child” means a child of the employee under the age
of one year except for adoption of a child where
“child” means a person under the age of five years
of age who is placed with the employee for the pur-
pose of adoption, other than a child or step-child of
the employee or of the spouse of the employee or
child who has previously lived continuously with the
employee for a period of six months or more.

(b) “Parental leave” means maternity, paternity or adop-
tion leave taken in accordance with this clause.

(2) Basic entitlement
(a) Employees whose contract of service is by the month

are entitled to 52 weeks unpaid parental leave in re-
lation to the birth or adoption of their child. For
females maternity leave may be taken and for males
paternity leave may be taken. Adoption leave may
be taken in the case of adoption.

(b) Parental leave is to be available to only one parent at
a time, except that both parents may simultaneously
access the leave in the following circumstances—

(i) for maternity leave and paternity leave, an
unbroken period of one week at the time of
the birth of the child—

(ii) for adoption leave, an unbroken period of up
to three weeks at the time of placement of the
child.

(c) In order to demonstrate to the employer that, subject
to paragraph (b), only one parent will be off on Pa-
rental leave at a time an employee shall, when
applying for parental leave, provide the employer
with a statutory declaration stating particulars of any
period of parental leave sought or taken by his or her
spouse.

(3) Maternity leave
(a) An employee will provide to the employer at least

ten weeks in advance of the expected date of con-
finement—

(i) a certificate from a registered medical practi-
tioner stating that she is pregnant and the
expected date of confinement; and

(ii) written notification of the date on which she
proposes to commence maternity leave, and
the period of leave to be taken.

(b) Subject to subclause (c) and unless agreed otherwise
between employer and employee, an employee may
commence parental leave at any time within six
weeks immediately prior to the expected date of the
birth.

(c) Where an employee continues to work within the
six week period immediately prior to the expected
date of birth, or where the employee elects to return
to work within six weeks after the birth of the child,
an employer may require the employee to provide a
medical certificate stating that she is fit to work on
her normal duties.

(d) Where the pregnancy of an employee terminates af-
ter 27 weeks and the employee has not commenced
maternity leave, the employee may take unpaid leave
(to be known as special maternity leave) for such pe-
riod as a registered medical practitioner certifies as
necessary, except that where an employee is suffering
from an illness not related to the direct consequences of
the delivery, an employee shall be entitled to access paid
sick leave to which she is entitled, in lieu of, or in addi-
tion to, special maternity leave.

(e) Where leave is granted under subclause (3)(d), dur-
ing the period of leave an employee may return to
work at any time, as agreed between the employer
and the employee provided that time does not ex-
ceed four weeks from the recommencement date
desired by the employee.

(f) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(g) Where an employee then on maternity leave suffers
illness related to her pregnancy, she may take such
paid sick leave as to which she is then entitled and
such further unpaid leave (to be known as special
maternity leave) as a registered medical practitioner
certifies as necessary before her return to work pro-
vided that the aggregate of paid sick leave, special
maternity leave and maternity leave shall not exceed
twelve months.

(4) Paternity leave
An employee will provide to the employer, at least ten weeks

prior to each proposed period of paternity leave —
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement, or states the
date on which the birth took place; and

(b) written notification of the date on which he proposes
to start and finish the period of paternity leave.

(5) Adoption leave
(a) The employee will notify the employer at least ten

weeks in advance of the date of commencement of
adoption leave and the period of leave to be taken.
An employee may commence adoption leave prior
to providing such notice where through circumstances
beyond the control of the employee, the adoption of
a child takes place earlier.

(b) The employer may require an employee to provide
confirmation from the appropriate government au-
thority of the placement.

(c) The employer shall grant an employee who is seek-
ing to adopt a child such unpaid leave as is required
by the employee to attend any compulsory interviews
or examinations as are necessary as part of the adop-
tion procedure. Where paid leave is available to the
employee, the employer may require the employee
to take such leave in lieu of unpaid leave.

(d) Where the placement of child for adoption with an
employee does not proceed or continue, the employee
will notify the employer immediately and the em-
ployer will nominate a time not exceeding four weeks
from the date of notification for the employee’s re-
turn to work.

(6) Variation of notice period
Notwithstanding the requirement to give at least 10 weeks

notice of the date of commencement of parental leave, such
notice may be for a greater or lesser period, where it is neces-
sary to vary the date of commencement of parental leave due
to a variation in the actual date of arrival of the child. Such
variation does not count as a variation for the purposes of
subclause (7) of this clause.

(7) Variation of period of parental leave
Unless agreed otherwise between the employer and em-

ployee, an employee may apply to their employer to change
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the period of parental leave on one occasion. Any such change
shall be notified at least four weeks prior to the commence-
ment of the changed arrangements.

(8) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental

leave, access other paid leave entitlements which the employee
has accrued, such as annual leave and long service leave, sub-
ject to the total amount of leave not exceeding 52 weeks.

(9) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion

of a registered medical practitioner, illness or risks
arising out of the pregnancy or hazards connected
with the work assigned to the employee make it in-
advisable for the employee to continue at her present
work, the employee will, if the employer deems it
practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the
commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the
employee may elect, or the employer may require
the employee, to commence parental leave.

(10) Entitlement to Part-Time employment
(a) Where an employee is pregnant, and has a doctors

certificate advising that it would be preferable for
the employee to work part-time, or where an em-
ployee is eligible for parental leave, and the employer
agrees, the employee may work part-time, the terms
of which are to be agreed in writing, in one or more
periods at any time until the child’s second birthday
or until the second anniversary of the placement of
the child.

(b) The work to be performed part-time need not be the
work performed by the employee in his or her former
position.

(11) Returning to work after a period of parental leave or
part time work.

(a) An employee will notify of their intention to return
to work after a period of parental leave or part-time
work entered into in accordance with this clause at
least four weeks prior to the expiration of the leave
or part-time work.

(b) An employee will be entitled to the position that they
held immediately before proceeding on parental
leave. In the case of an employee transferred to a
safe job pursuant to subclause (8), the employee will
be entitled to return to the position they held imme-
diately before such transfer. An employee who
entered into part-time work in accordance with
subclause (10) will be entitled to return to his or her
former position.

(c) When such position no longer exists but there are
other positions available, which the employee is
qualified for and is capable of performing, the em-
ployee will be entitled to a position as nearly
comparable in status and pay to that of their former
position.

(12) Replacement employees
(a) A replacement employee is an employee specifically

engaged or temporarily promoted or transferred, as
a result of an employee proceeding on parental leave.

(b) A replacement employee will be informed of the tem-
porary nature of the employment and of the rights of
the employee who is being replaced.

(13) Not withstanding any award, agreement or other provi-
sion to the contrary—

(a) absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose of the Award or this Agreement.

(b) commencement of part-time employment in accord-
ance with this clause, and return from part time to
full time work under this clause, shall not break the
continuity of service or employment.

22.—AWARD CONSOLIDATION
(1) The parties agree to consolidate the award during the life

of this agreement.

(2) The amendments to the Award are outlined in Attach-
ment 2—Award Amendments.

23.—HIGHER DUTIES
(1) This clause replaces Clause 11 of the Award for all em-

ployees except those employees classified at Level 1 or 2.
(2) Employees who undertake acting in positions which are

classified higher than their substantive positions will be paid a
higher duties allowance in accordance with this clause.

(3) An employee becomes eligible to be paid higher duties
allowance upon having worked ten (10) days (cumulative) in
blocks of 5 consecutive working days or more acting in any
position classified higher than their substantive position in their
current anniversary year of employment.

(4) Subject to subclause (3) higher duties allowance is pay-
able for periods of acting in a higher position for a period of 5
consecutive working days or more, provided that where addi-
tional days of higher duties are worked continuously with the
qualifying period, the higher duties allowance will be paid for
all such additional days so worked.

(5) The higher duties allowance payable—
(a) to employees performing the full duties of the higher

position is equal to the difference between the em-
ployees salary for their substantive position and the
position being acted in , provided that, where the
cumulative period of acting in a position or posi-
tions of a particular level or higher exceeds 12 months
in any 18 month period, the employee’s allowance
will include the relevant service increments for the
position in which he/she is acting;

(b) to employees performing only a proportion of the
higher duties is calculated by taking the allowance
payable in accordance with paragraph (a) paid in the
same proportion as the proportion of higher duties
paid by the employee;

provided that no allowance is payable for the qualifying 10
days of acting in each anniversary year.

(6) Each period of five (5) consecutive days acting on higher
duties, whether paid or not, will be recorded in personal records
and recognised as experience.

(7) An employee, who is receiving a higher duties allow-
ance at the time of registration of this agreement, will continue
to receive that allowance. However, when the acting period
ceases, if the employee has not completed ten days of higher
duties in their current anniversary year, the employee will be
required to complete the ten days without being paid the al-
lowance for the additional days required to make up the
qualifying period.

(8) An employee who qualifies for the period of ten (10)
working days in consecutive days which extend over the com-
mencement of a new twelve (12) month period for the
application of this clause, will;

(a) continue to be paid the allowance until such time as
the acting period ceases;

(b) upon completion of the acting period, commence to
serve the ten (10) day qualifying period before a
higher duties allowance can be paid.

(9) An employee who has been paid a higher duties allow-
ance for a continuous period of twelve (12) months or more,
will be entitled to be paid at that rate for up to four (4) weeks
of annual recreational leave or up to four (4) weeks of any
other approved leave of absence.

24.—ALLOWANCES
Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, now be calculated using the salary
rates as prescribed at Clause 31.—Salaries of this Agreement.

25.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or sala-
ries of the employee.
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(2) One-off Overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made,
or in the period immediately following the pay period in which
it was discovered that overpayment has occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate at which it was overpaid or $50 per week, depending on
which is the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) The employer is required to notify the employee of their
intention to recoup overpayment and to consult with the em-
ployee as to the appropriate recovery rate.

26.—CONTRACT OF SERVICE – PROBATION
This Clause replaces subclauses (1) of Clause 8.—Contract

of Service, of the Hospital Salaried Officers Award No. 39 of
1968.

(1) (a) Every new employee appointed to the employ of the
PHSB shall be on probation for a period of three (3) months.

(b) At any time during the period of probation the PHSB
may annul the appointment and terminate the service of the
employee by the giving of two weeks notice.

(c) At any time during the period of probation the employee
may resign by giving two (2) weeks notice.

(d) A lesser period of notice may be agreed, in writing be-
tween the PHSB and the employee.

(e) On the completion of three months employment the pe-
riod of probation may be extended for a further and final period
of three months at the discretion of the PHSB. The provisions
of subclause (b), (c) and (d) of this clause still apply during
the period of probation.

(f) Where an employee’s period of probation has been ex-
tended for a further period of three months, the PHSB shall
notify the employee in writing of the extension and provide
justification for the extension of probation.

(g) An employee shall not be deemed to be employed by the
month until he/she has completed his/her probationary period
or extended probationary period of employment as the case
may be.

27.—TRAVELLING ALLOWANCE
(1)  At the option of the employer, which option shall be

notified in writing to the employee before it is exercised and
before the employee has made the travel arrangements for
which the allowance is to be claimed, this clause may replace
Clause 21.—Travelling to the Hospital Salaried Officers Award
No. 39 of 1968

(2) Subject to clauses (3), an employee who is required to
travel on official business outside of the metropolitan area will
be reimbursed for reasonable accommodation, meals and in-
cidental expenses based on actual reasonable costs incurred as
demonstrated by the production of receipts, provided that rea-
sonable payment will be made for incidental expenses for which
receipts are not available and that the maximum amount pay-
able will not be greater than the amounts allowed for incidental
expenses and/or meal allowances, as the case may be, in the
relevant area plus the amounts in Column A, Items 1 to 8 of
Clause 24A of the Award.

(3) The provisions of this clause do not apply to an em-
ployee who is relieving or who has been temporarily transferred
to a position for a period exceeding five (5) working days.

28.—MOBILITY
(1) This clause will apply to all current and prospective em-

ployees of the PHSB.
(2) The parties agree that with the establishment of the MHSB

and the proposal to integrate the operations of the PHSB into
those of the MHSB it is no longer appropriate that staff be
appointed exclusively to individual Hospital & Health Serv-
ices. Pending formal integration, employees are employed by

the PHSB but, subject to this clause, may be mobile across the
PHSB and MHSB.

(3) The parties also agree that in order for the PHSB to pro-
vide appropriate levels of healthcare to consumers it is
necessary to have a workforce which is mobile and that, man-
aged properly, mobility has the potential to improve the
employment security, career opportunity and development, and
work life of employees.

(4) The parties agree that in giving effect to the mobility
provisions of this clause, both the organisation’s and the em-
ployee’s needs are to be considered including;

(a) ensuring that the careers of employees are not disad-
vantaged

(b) consideration of family & carer responsibilities
(c) availability of transport
(d) matching skill level and professional suitability of

any temporary job opportunity or permanent new po-
sition

(e) availability of training and support to assist the em-
ployee with any skills deficit in respect to the
requirement of the temporary job opportunity or per-
manent new position.

(f) The classification level and relevant opportunity costs
to the employee.

The parties acknowledge that the above considerations can
only be properly assessed through consultation. Subject to the
particular circumstances of individual employees, a greater
degree of mobility may be expected in regard to higher classi-
fied employees.

(5) The parties agree that they will assist in the introduction
of this initiative on the following basis—

(a) Temporary Transfer
Subject to agreement between the employer, em-
ployee and as the case may be, the MHSB an
employee may be transferred to another position
within the PHSB or MHSB on a temporary basis,
provided that—

(i) the employer and employee mutually agree the
decision to transfer

(ii) the period of time is defined
(iii) the transfer is at a comparable or higher clas-

sification level
(iv) the employee is formally notified of the agreed

duties and these are commensurate with the
substantive classification of the employee or
at a higher level and within the competency of
the employee.

(b) Permanent Transfer
Subject to agreement between the parties, and as the
case maybe, the parties and the MHSB an employee
may be transferred to another position within the
PHSB or MHSB on a permanent basis, provided
that—

(i) the employer and employee mutually agree the
decision to transfer

(ii) the transfer is at a comparable classification
level

(iii) the employee is formally notified of the agreed
duties and these are commensurate with the
substantive classification of the employee.

29.—SKILLS ACQUISITION, TRAINING AND
EMPLOYEE DEVELOPMENT

(1) This clause is to be read in conjunction with Clause 28.—
Mobility.

(2) The purpose of these clauses is to—
(a) recognise that change is a constant factor within the

work environment, that the workplace of tomorrow
will not be the same workplace today, and that em-
ployees can be expected to work in several different
types of job during their working life;

(b) recognise that both employees and employers share
obligations to ensure that the organisation and the
employees are able to adapt to continuous change;
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(c) facilitate the creation of a mobile, skilled, efficient,
effective and adaptable workforce;

(d) facilitate the training and development of staff so
that they are best able to meet the present and future
needs of the Government Health Industry;

(e) assist in ensuring that employers are able to attract,
develop and retain the best possible staff;

(f) facilitate the deployment of employees within the
operations of the employer to best effect; while at
the same time respecting the individual needs, secu-
rity, expectations and reasonable requirements of
employees, and not imposing, either directly or indi-
rectly, unnecessary or unreasonable costs on them.

(3) The parties agree that the provision of appropriate levels
of health care is better able to be facilitated where the workforce
is appropriately trained and skilled both for present needs and
for reasonably expected future requirements including career
development and opportunities within the Government Health
Industry.

(4) It is agreed that skills acquisition, training and employee
development;

(a) not impose unreasonable difficulties, out of pocket
expenses, or otherwise impact adversely on employ-
ees;

(b) subject to the provisions of this clause, be as far as
practicable, voluntary;

(5) Skills acquisition, training and employee development,
administered in accordance with the standards and principles
contained in this clause, within the PHSB or MHSB health
service region will benefit employees through providing;

(a) access to a greater variety of employment opportu-
nities;

(b) the opportunity to develop and acquire a wide range
of skills, competencies and work experience;

(c) expanded opportunity in terms of career develop-
ment; and

(d) improved employment security.
(6) Employees agree to be prepared to give reasonable con-

sideration to any proposal in regard to their skills acquisition,
training and development which meets the principles and re-
quirements of this clause.

(7) The parties agree that in giving effect to the provisions
of this clause, both the organisation’s and employee’s needs
and reasonable expectations are to be considered including—

(a) ensuring that the careers of employees are enhanced
and that they are not disadvantaged;

(b) consideration of the possible impact of any course
study requirements, training, training schedule, em-
ployee development and or succession plan on family
and carer responsibilities;

(c) reimbursement of the employee for any reasonable
costs incurred by the employee as a result of attend-
ance at or participation in any training, course of
study or development activities at the direction of
the employer;

(d) the skill level, aptitude, aspirations and suitability of
the employee for the proposed skills acquisition,
training or development program;

(e) the relevance of any proposed skills acquisition, train-
ing or development program to the needs of the
employer, and

(f) that attendance by the employee does not unduly af-
fect or inconvenience the operations of the employer.

The parties acknowledge the above and any other reason-
able considerations can only be properly assessed through
consultation between the employer, employee and, where ap-
propriate, the union.

(8) For the purposes of this clause, an “approved course” or
“approved training” is an accredited or industry recognised
course of study, conference or workshop undertaken by the
employee which in the employer’s view;

(a) is relevant to the business outcomes to be achieved
by the employee

(b) is relevant to the current and emerging business needs
of the employer; and/or

(c) enhances the career development of the employee.
(9) The parties agree that they will assist in the introduction

of this initiative on the following basis—
(10) Training and Short Courses

(a) An employee may be required to attend a training
course or short course directly related to their work
during ordinary working hours.

(b) Attendance at such courses shall be at no expense to
the employee.

(c) An employee shall not unreasonably refuse to par-
ticipate in any course of study where the subject
matter is relevant to the current or emerging busi-
ness needs of the employer, provided the course of
study is conducted in ordinary working hours and is
paid in accordance with the terms of the Agreement.

(d) The employer may grant leave with pay to partici-
pate in an approved short course or training course.
The amount of leave may be up to 38 hours within a
12 month period.

(e) Where attendance is paid for by the employer;
(i) The employee may be required to provide evi-

dence to the employer of attendance and
satisfactory progress with studies.

(ii) The employee may be required to report to
other employees on the course or training or
to impart the knowledge gained to other em-
ployees.

(f) The employer may, where the short course or train-
ing is not an approved course or training, grant an
employee leave to attend the short course or training
during the employee’s hours of duty and may require
the employee to make up the hours or the employer
may grant unpaid leave for such purpose.

(11) Multiskilling
(a) Employees agree that they will assist in the intro-

duction of this policy on the following basis;
(i) Job Rotation

(aa) Employer and Employee mutually ne-
gotiate the decisions.

(bb) The period of time for any job rotation
cycle is defined.

(cc) Prior to commencement of a job rota-
tion arrangement, agreement is reached
regarding the employee’s continuity of
service, tenure of employment in their
substantive position or placement, at
the completion of the rotation.

(ii) Job Enlargement and Enrichment
(aa) Decisions are mutually agreed by em-

ployee and supervisor.
(bb) The purpose, progression and outcomes

from the enlargement/enrichment proc-
ess are clearly defined.

(cc) The period of time is defined, where
possible.

(dd) The employee is formally notified of
the agreed duties and these are com-
mensurate with the substantive
classification of the employee.

(ee) The employee is provided with ad-
equate support and mentoring to ensure
they have an adequate opportunity to
learn and become expert in the new
duties and responsibilities.

(b) Any job specific training required will be provided
by the PHSB. A training programme will be devel-
oped to allow employees to gain a high level of
understanding of the new position and will take into
account the continuity of customer service and the
career development of the employee.

(c) While as far as practicable, participation in multi-
skilling will be voluntary, where, subject to the
considerations set out in this clause, the employee
unreasonably refuses a multi-skilling opportunity, the
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employer may direct the employee to undertake the
placement.

For the purposes of this paragraph, “unreasonably” is de-
fined as an employee who can be seen to be damaging their
own employment by refusing to multi-skill, and/or the em-
ployer can demonstrate significant operational need for the
employee to be multi-skilled.

(12) Staff Development Program
(a) PHSB will develop at an organisational level staff

development programs.
(b) The staff development program will be directed to

meeting the current and future staffing needs of the
PHSB and will be based on the identified staffing
needs and succession plans of the hospitals, health
services, and health units, which make up the PHSB
area.

(c) The staff development program(s);
(i) may be focused at the health service or PHSB

level as appropriate.
(ii) will involve staff who either nominate or are

nominated to participate in the scheme, but
whose participation shall be voluntary.

(iii) where, due to the number of nominations a
quota is necessary selection for participation
will be on merit.

(iv) will be focused on meeting the current and
future staffing needs of the Health Service and
Government Health Industry; and

(v) may be based either or both on the job train-
ing and formal training.

(d) All reasonable expenses incurred by an employee
arising out of participation in a staff development
program will, subject to the presentation of adequate
proof, be reimbursed by the employer.

(13) Formal Part-time or Full-time Post Secondary Study
The provisions of this clause shall not diminish the rights of

employees who undertake formal post secondary study in an
approved course.

(14) Notwithstanding, any provisions contained above in this
clause, the employer can limit access to training and develop-
ment courses based upon financial grounds.

(15) The PHSB will review the application of skills acquisi-
tion, training and employee development programs during the
life of this agreement. The parties agree to review the applica-
tion of this clause as a result of that review.

30.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, en-

ter into a salary packaging arrangement in accordance with
the Government Health Industry Salary Packaging Arrange-
ments currently being finalised with the Health Department of
WA on behalf of all Government Health Industry Employers
covered by the Award.

(2) Once the said arrangements have been agreed and regis-
tered they will either be incorporated into this agreement or
registered separately and treated as if they are part of this agree-
ment.

31.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) Subject to the provision of Clause 9.—Salaries of the

Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set
in this Clause and shall apply from 1 January 1999 until the
expiry of this Agreement.

(2) Minimum salaries as follows; for all callings other than
those specified in subclause (3)

1997 1999 2000 2001
EBA RATES EBA RATES EBA RATES EBA RATES

3% Increase with 2.5% Increase 2% Increase effective
effect from effective 12 months 24 months after date of
1 January 1999 after date of registration. (May be

registration supplemented by an
additional productivity
dividend if agreed by
the parties. Refer to
Clause 10 Rates of Pay
and their Adjustment)

LEVELS SALARY SALARY SALARY SALARY
P/ANNUM P/ANNUM P/ANNUM P/ANNUM

LEVEL 1
under 17 years of age 12237 12604 12919 13178
17 years of age 14289 14718 15086 15387
18 years of age 16680 17180 17610 17962
19 years of age 19306 19885 20382 20790
20 years of age 21681 22331 22890 23348
1st year of full-time equivalent adult

service 23816 24530 25144 25647
2nd year of full-time equivalent adult

service 24551 25288 25920 26438
3rd year of full-time equivalent adult

service 25282 26040 26691 27225
4th year of full-time equivalent adult

service 26011 26791 27461 28010

LEVEL 2 26742 27544 28233 28798
27475 28299 29007 29587
28317 29167 29896 30494
28900 29767 30511 31121
29760 30653 31419 32048

LEVEL 3 30777 31700 32493 33143
31567 32514 33327 33993
32399 33371 34205 34889
33724 34736 35604 36316

LEVEL 4 34418 35451 36337 37064
35459 36523 37436 38185
36527 37623 38563 39335
38047 39188 40168 40971
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1997 1999 2000 2001
EBA RATES EBA RATES EBA RATES EBA RATES

3% Increase with 2.5% Increase 2% Increase effective
effect from effective 12 months 24 months after date of
1 January 1999 after date of registration. (May be

registration supplemented by an
additional productivity
dividend if agreed by
the parties. Refer to
Clause 10 Rates of Pay
and their Adjustment)

LEVELS SALARY SALARY SALARY SALARY
P/ANNUM P/ANNUM P/ANNUM P/ANNUM

LEVEL 5 38838 40003 41003 41823
39926 41124 42152 42995
41045 42276 43333 44200
42196 43462 44548 45439

LEVEL 6 44414 45746 46890 47828
46060 47442 48628 49600
48400 49852 51098 52120

LEVEL 7 49651 51141 52419 53467
51237 52774 54093 55175
52880 54466 55828 56945

LEVEL 8 55280 56938 58362 59529
57248 58965 60440 61648

LEVEL 9 60226 62033 63584 64855
62298 64167 65771 67087

LEVEL 10 64566 66503 68166 69529
68214 70260 72017 73457

LEVEL 11 71128 73262 75093 76595
74091 76314 78222 79786

LEVEL 12 78154 80499 82511 84161
80899 83326 85409 87117
84029 86550 88714 90488

CLASS 1 88764 91427 93713 95587
CLASS 2 93498 96303 98711 100685
CLASS 3 98231 101178 103707 105782
CLASS 4 102965 106054 108705 110879

(a) An employee, who is 21 years of age or older on
appointment to a classification equivalent to Level
1, may be appointed to the minimum rate of pay based
on years of service, not on age.

(b) A Medical Typist or Medical Secretary shall be paid
a medical terminology allowance of $1000 per an-
num.
For the purposes of this subclause ‘Medical Typist’
and ‘Medical Secretary’ shall mean those workers
classified on a classification equivalent to Level 1,2,
or 3 who spend at least 50% of their time typing
from tapes, shorthand, and/or Doctor’s notes of case
histories, summaries, reports or similar material in-
volving a broad range of medical terminology.

(3) Minimum salaries for Specified Callings and Other Pro-
fessionals are detailed as follows;

(a) Employees, who possess a relevant tertiary level
qualification, or equivalent as agreed between the
HSOA and the employers, and who are employed in
the callings of Architect, Audiologist, Bio Engineer,
Chemist, Dietitian, Engineer, Medical Scientist, Li-
brarian, Occupational Therapist, Physiotherapist,
Physicist, Pharmacist, Clinical Psychologist, Psy-
chologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical
Imaging Technologist, Nuclear Medicine Technolo-
gist, Radiation Therapist, Orthotist, Certified Clinical
Perfusionist, or any other professional calling as
agreed between the HSOA and employers, shall be
entitled to Annual Salaries as follows—

1997 1999 2000 2001
EBA RATES EBA RATES EBA RATES EBA RATES

3% Increase with 2.5% Increase 2% Increase effective
effect from effective 12 months 24 months after date of
1 January 1999 after date of registration. (May be

registration supplemented by an
additional productivity
dividend if agreed by
the parties. Refer to
Clause 10 Rates of Pay
and their Adjustment)

LEVELS SALARY SALARY SALARY SALARY
P/ANNUM P/ANNUM P/ANNUM P/ANNUM

LEVEL 3/5 30777 31700 32493 33143
32399 33371 34205 34889
34418 35451 36337 37064
36527 37623 38563 39335
39926 41124 42152 42995
42196 43462 44548 45439
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1997 1999 2000 2001
EBA RATES EBA RATES EBA RATES EBA RATES

3% Increase with 2.5% Increase 2% Increase effective
effect from effective 12 months 24 months after date of
1 January 1999 after date of registration. (May be

registration supplemented by an
additional productivity
dividend if agreed by
the parties. Refer to
Clause 10 Rates of Pay
and their Adjustment)

LEVELS SALARY SALARY SALARY SALARY
P/ANNUM P/ANNUM P/ANNUM P/ANNUM

LEVEL 6 44414 45746 46890 47828
46060 47442 48628 49600
48400 49852 51098 52120

LEVEL 7 49651 51141 52419 53467
51237 52774 54093 55175
52880 54466 55828 56945

LEVEL 8 55280 56938 58362 59529
57248 58965 60440 61648

LEVEL 9 60226 62033 63584 64855
62298 64167 65771 67087

LEVEL 10 64566 66503 68166 69529
68214 70260 72017 73457

LEVEL 11 71128 73262 75093 76595
74091 76314 78222 79786

LEVEL 12 78154 80499 82511 84161
80899 83326 85409 87117
84029 86550 88714 90488

CLASS 1 88764 91427 93713 95587
CLASS 2 93498 96303 98711 100685
CLASS 3 98231 101178 103707 105782
CLASS 4 102965 106054 108705 110879

(b) Subject to paragraph (d) of this sub clause, on ap-
pointment or promotion to the Level 3/5 under this
sub clause—

(i) Employees, who have completed an approved
three-year academic tertiary qualification, rel-
evant to their calling, shall commence at the
first year increment;

(ii) Employees, who have completed an approved
four-year academic tertiary qualification, rel-
evant to their calling, shall commence at the
second year increment;

(iii) Employees, who have completed an approved
Masters or PhD Degree relevant to their call-
ing shall commence on the third year
increment;

Provided that employees who attain a higher tertiary
level qualification after appointment shall not be
entitled to any advanced progression through the
range.

(c) The employer and the HSOA shall be responsible
for determining the relevant acceptable qualifications
for appointment for the callings covered by this sub
clause and shall maintain a manual setting out such
qualifications.

(d) The employer in allocating levels pursuant to para-
graph (b) of this sub clause may determine a
commencing salary above Level 3/5 for a particular
calling/s.

(4) The following conditions shall apply to employees in the
callings detailed below—

Engineers—
Employees employed in the calling of Engineer and who
are classified Level 3/5 under this Agreement shall be
paid a minimum salary at the rate prescribed for the maxi-
mum of Level 3/5 where the employee is an “experienced
engineer” as defined.

For the purposes of this paragraph “experienced engineer”
shall mean—

(a) An engineer appointed to perform professional
engineering duties and who is a Corporate
Member of The Institution of Engineers, Aus-
tralia, or who attains that status during service.

(b) An engineer appointed to perform professional
duties who is not a Corporate Member of the
Institution of Engineers, Australia but who
possesses a degree or diploma from a Univer-
sity, College, or Institution acceptable to the
employer on the recommendation of the Insti-
tution of Engineers, Australia, and who—

(i) having graduated in a four or five aca-
demic year course at a University or
Institution recognised by the employer,
has had four years experience on pro-
fessional engineering duties acceptable
to the employer since becoming a quali-
fied engineer, or

(ii) not having a University degree but pos-
sessing a diploma recognised by the
employer, has had five year’s experi-
ence on professional engineering
duties, recognised by the employer
since becoming a qualified engineer.

32.—REVIEW OF CORPORATE AND SUPPORT
SERVICES

The Hospital Salaried Officers Association acknowledges
that during the life of this agreement the PHSB and MHSB
will review the corporate and support services currently pro-
vided by individual hospital and health service sites. The review
process will result in changes to services through a combina-
tion of rationalisation, centralisation and outsourcing of certain
functions.

The Hospital Salaried Officers Association agrees to work
constructively with the PHSB and MHSB during the course
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of the review process and the implementation of change re-
sulting from the review process.

This clause does not override Clause 40.—Introduction Of
Change contained in the award.

33.—ESTABLISHMENT OF COMPETENCIES FOR
LEVELS 1 & 2

(1) The PHSB agrees to investigate the potential for the pro-
gressive introduction and implementation of competency based
job descriptions for Levels 1 and 2 employees.

(2) As a first step, the parties agree that they will review the
outcomes of the processes set out under clause 33 of the Hos-
pital Salaried Officers Metropolitan Health Service Board
Enterprise Agreement 1999.

(3) It is agreed, subject to the agreement of the MHSB, the
PHSB may participate as an observer in the HSOA/MHSB
competency review process.

34.—REVIEW OF SICK LEAVE MANAGEMENT
The parties agree to review and report on alternative ap-

proaches to the management of sick leave. In conducting the
review, the parties will identify the options for the introduc-
tion of sick leave management system/s which provide
improved sick leave payment protection for employees who
are genuinely ill whilst also targeting instances of sick leave
abuse. Any alternative system introduced must be cost neutral
to the employer, and must not diminish the overall sick leave
entitlement.

35.—RATIFICATION
The signatories that follow testify to the fact that this Agree-

ment shall come into effect as of the date of registration.
Michael Hartland
. . . . . . . signed . . . . .. . . 11.03.1999
(Signature) (Date)
President, for and on behalf of the Hospital Salaried Offic-

ers Association of Western Australia (Union of Workers)
Daniel P Hill
. . . . . . . signed . . . . .. . . 9.3.99
(Signature) (Date)
Secretary, for and on behalf of the Hospital Salaried Offic-

ers Association of Western Australia (Union of Workers)
Peter Baulderstone
. . . . . . . signed . . . . .. . . 24.2.99
(Signature) (Date)
General Manager, Peel Health Services for an on behalf of

the Minister for Health in his capacity as the Board of Peel
Health Services.

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of PHSB as
required.

A Model for Identifying Productivity Increases
The primary focus of Enterprise Bargaining in the workplace

will be on best practice, efficiency, effectiveness, competitive-
ness and cost saving.

Employees to focus on the following areas—
• Productivity improvements which can be made:

Identification of all possibilities for improving pro-
ductivity through looking at possible changes in what
work is done, who does the work, who could better
do the work, when the work is done, whether the
work should be done (ie. whether a particular task
can be performed less often and still achieve a satis-
factory output, possibilities for multi- skilling and
opportunities to reduce costs (including financial
costs) and reduce waste.

• Barriers to Productivity Improvements: Identifi-
cation of any significant barriers to improving
productivity, such as, need for training, need for
equipment, problems with computer programs, de-
marcation problems and arguments about who should
do what, award constraints, information or guide-
lines problems, problems in regard to supervision,

whether too much or not enough, or of poor quality,
opportunities and barriers to self management, physi-
cal barriers such as the location of various functions
which interact with each other and barriers to com-
munication.

Employers, in consultation with their Employees, to focus
on all of the above plus macro issues impacting on productiv-
ity—

• Structural Matters : Management may need to look
at the structures within which the work is done and
how they can be improved upon.

• Management Style: Management style and its ap-
propriateness may need to be examined at both an
organisational and departmental level.

• Best Practice, Benchmarking, Continuous Im-
provement and New Opportunities: Initiatives in
these areas will in general need to be initiated by
management. This is an important area given that
one of its outcomes should be improved competi-
tiveness.

Where barriers to competitiveness beyond the control of the
employer/health service are identified, these should be drawn
to the attention of the Health Department so that they can be
addressed on an industry basis.

• Culture and Environment: Management culture
and organisational culture may need to be examined
in light of the overall direction of health manage-
ment and where appropriate programs and training
be introduced to address any identified problems.

Quality of Employment—Issues to be Examined by Both
Employees and Employers—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or an
improvement in the non-wage rewards of employment and is
therefore a very valuable, win-win, area for both employees
and employers. Matters to be examined under this heading
include, but are not confined to—

• Occupational Health and Safety
• Unplanned Absences
• Health and Welfare of the Workforce
• Family needs and other demands on workers: better

ways to accommodate and acknowledge that these
without losing focus on the main objectives in re-
gard to responsibility for service to the employer.

• Use of Leave
• Equal Opportunity
• Career paths, including access to special project

work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards

• Training and Development
• Equity Issues

ATTACHMENT 2—AWARD AMENDMENTS
1. Consolidation of the Hospital Salaried Officers Award

No. 39 of 1968 to be completed during the life of this agree-
ment.

(1) The consolidation is to consolidate into the award a
number of conditions and arrangements currently be-
ing provided in accordance with Administrative
Instructions and / or Operational Instructions of the
Health Department;

(2) The conditions and arrangements it is agreed to in-
troduce are to be introduced on a no-win/no-loss
basis.

(3) The consolidation includes the removal of gender
biased and inconsistent language, the removal of in-
consistencies, the updating of provisions to reflect
current practice and usage, the removal of redundant
provisions, updating of allowances as expressed in
the Award and the modernisation of provisions.

(4) The clarification of provisions to improve adminis-
tration and interpretation of the Award and to bring
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it into line with the new health service structures pro-
vided that the area of coverage and scope of the Award
will not be amended by the consolidation.

2. In addition to and/or in association with the consolidation
a number of amendments including the following are to be
made to the Hospital Salaried Officers Award No. 39 of 1968—

(1) Definitions to be updated.
(2) Hours clause to be updated and clarified so that it

adopts the Enterprise Bargaining clause and includes
a provision to permit shifts of up to 12 hours to be
worked.

(3) Holidays and Annual Leave clause to be amended
to—

(a) permit leave to be taken in single days; and
(b) include simplified formulas for accrual of an-

nual leave and calculation of leave on
termination and pro rata leave.

(4) Parental Leave to be included.
(5) Long service leave clause to be amended to include

calculation of entitlement on the basis of 13 weeks
rather than 3 months, and to be taken in multiples of
a week, the clause to be similar to that to be included
in the S41 Agreements but to retain the right to 13
weeks leave after 7 years of service but with no pro
rata leave except as currently specified in the Award
clause.

(6) There will be additional changes as the details of the
consolidation are finalised.

3. The agreement for Consolidation and Amendment of the
Hospital Salaried Officers Award No.39 of 1968 is a package
agreement.

LAKE JOONDALUP BAPTIST COLLEGE
(ENTERPRISE BARGAINING) AGREEMENT 1999.

No. AG 34 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Lake Joondalup Baptist College.

No. AG 34 of 1999.

Lake Joondalup Baptist College (Enterprise Bargaining)
Agreement 1999.

COMMISSIONER P E SCOTT.

22 March 1999.

Order.
HAVING heard Ms T I Howe on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and there being no appearance on
behalf of Lake Joondalup Baptist College, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Lake Joondalup Baptist College (Enterprise
Bargaining) Agreement 1999 in the terms of the follow-
ing schedule be registered on the 22nd day of March 1999.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Lake Joondalup Bap-

tist College (Enterprise Bargaining) Agreement 1999 and shall

replace Lake Joondalup Baptist College (Enterprise Bargain-
ing) Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration of Agreement
6. Expiration of Agreement
7. Relationship to Parent Award
8. Single Bargaining Unit
9. Objective

10. Salary Rates
11. Agreed Efficiency Improvements
12. Other Matters
13. Dispute Resolution Procedures
14. No Reduction
15. No Further Claims
16. No Precedent
17. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between Lake Joondalup Baptist

College (Inc) (the College) and the Independent Schools Sala-
ried Officers’ Association of Western Australia, Industrial
Union of Workers (the ISSOA), a registered organisation of
employees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the Independent Schools’ Teachers’ Award
1976 (the award) employed by the Secondary and Primary
Sectors of the College, and Deputy Principals as defined by
the College.

(2) The number of employees covered by this agreement is
46.

5.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on the 1st day of

January 1999, and shall expire on 31 December 1999.
(2) The parties have agreed to meet no later than 31 August

1999 to review this agreement.

6.—EXPIRATION OF AGREEMENT
On the expiration of this agreement and in the absence of

the registration of a subsequent enterprise agreement the pro-
visions of the award and/or this agreement, whichever is the
greater, shall prevail for the purposes of the conditions of
employment that will apply to teachers covered by this agree-
ment.

7.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the award. Where there is any inconsistency between this
agreement and the award, this agreement will prevail to the
extent of the inconsistency.

8.—SINGLE BARGAINING UNIT
The bodies party to this agreement have formed a single

bargaining unit.
The single bargaining unit has conducted negotiations with

the College and reached full agreement.

9.—OBJECTIVE
The nature and purposes of this agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the College
and its teachers become genuine participants and
contributors to the College’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The College and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
College and teachers share responsibility for profes-
sional development by undertaking both in-service
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and external courses and training partly during Col-
lege time and partly during teachers’ time.

10.—SALARY RATES
(1) On and from 1 January 1999 the minimum annual rate of

salary payable to teachers engaged in the classifications pre-
scribed in Clause 11.—Salaries of the award shall be—

Salary Level Annual Salary
Effective

1 st January 1999
Step $
1 27,178
2 28,591
3 30,238
4 31,542
5 33,584
6 35,561
7 38,143
8 39,863
9 42,664
10 43,300
11 43,975
12 45,796
13 49,229

(2) Annual Administration
Salary Time

$ Allowance
Deputy Principals Year 1 62,409 0.8

Year 2 64,060 0.8
Year 3 65,712 0.8

(3) (a) Annual Administration
Salary  Time

$ Allowance
Heads of Department Year 1 55,326 0.2

Year 2 57,361 0.2
Year 3 59,769 0.2

(b) Where there are 3.0 full-time equivalent teachers or
less in a department, the salary for the Head of that
Department shall not exceed the salary for a Head of
Department Year 1 level.

(4) The following responsibility allowances will apply to
teachers who are allocated special responsibilities.

Monetary Administration Percentage
Allowance Time of

  $ Per Allowance Step 13
Annum

Head of House Year 1 4,036 0.2 8.20%
Year 2 on 5,267 0.2 10.70%

Sole Teacher in N/A 0.05 N/A
Learning Area

College Production N/A 0.10 N/A

Monetary allowances are not cumulative.
(5) In the event of any safety net adjustment being applied

to the award, such adjustment shall be absorbed into the salary
rates prescribed by this agreement.

11.—AGREED EFFICIENCY IMPROVEMENTS
(1) Long Service Leave

(a) Retrospective from the commencement of service, a
teacher’s entitlement to long service leave shall ac-
crue at the following rates—

(i) 1.3 weeks for each year of service, with 10
weeks long service leave being available after
8 years of service.

(ii) after 8 years of service, 1.67 weeks for each
year of service.

(b) Teachers shall be entitled to long service leave on
the accrual of 10 weeks of such leave.

(c) Long service leave for part-time teachers will be paid
at the weighted average of the part-time rate over
the years of accrual.

(d) Entitlement to pro-rata payment on termination or
resignation will apply after the completion of the sixth
year of service.

(2) Initial Employment
(a) When a teacher accepts an appointment with the Col-

lege, it is understood that the initial appointment will

be temporary. This appointment may become per-
manent towards the end of the first year of service.

(b) If the College shows sufficient cause then the teacher
may be appointed as a temporary teacher for a fur-
ther 12 months and be subject to appraisal as per the
award.

(3) Duties Other Than Teaching—Time Allocation
(a) It is agreed duties other than teaching (DOTT) for

secondary teachers should be fixed at a minimum of
20% of the total available instructional time. Class-
room teaching time and agreed administrative relief
will make up the remaining 80%. Part-time DOTT
time will be calculated using the same proportions.

(b) Full-time secondary teachers agree to perform a
maximum of (8) relief periods per semester on an
as-needed basis during DOTT time. Teachers may
volunteer to receive remuneration for additional pe-
riods of relief after completing the required annual
total of 16. A teacher may elect to perform more than
8 relief periods in one semester by arrangement with
the Deputy Principal Administration.

(c) It is agreed duties other that teaching (DOTT) for
primary teachers should be a minimum of 180 min-
utes per week.

(d) Part-time teachers agree to perform relief teaching
during their DOTT time in the same proportion in
both the secondary and primary sectors.

(4) Staffing of Time Out Room
Heads of House and the Deputy Principal Student Manage-

ment agree to staff the time out room as part of their DOTT
time or administrative relief allowance.

(5) Extra Curricular Activities
It is recognised that most teachers of the College already

contribute diversely and substantially to the extra curricular
program of the College. In order to formalise what is already
occurring and to ensure equity among teachers, all teaching
staff will be required to negotiate with the Principal a contri-
bution of a minimum of 40 hours per year to the extra curricular
program of the College. Extra curricular activities are those
which are generally considered to be outside the normal role
and time expectations of the teacher’s daily routine. Part-time
teachers agree to contribute a proportionate number of hours
based on their part-time teaching load.

(6) Performance Appraisal System
(a) All teachers agree to participate in the College per-

formance management program.
(b) Heads of Department and Deputy Principals agree

to—
(i) continue to participate in the development and

implementation of a performance management
system;

(ii) undergo the performance management proc-
ess;

(iii) undertake the performance management of
other staff as delegated by the Principal.

(7) Deferred Salary Scheme
(a) To enable teachers to take self funded paid leave of

absence in the fifth year of service, it is agreed that
teachers will be permitted to defer 20% of each year’s
salary and that the amounts thus deferred will be paid
to teachers in the fifth year.

(b) It is agreed that the number of teachers permitted to
take leave under this scheme be limited to 2 per year
and that guidelines be laid down to ensure that the
operations of the College are not unduly disrupted.

(c) Leave of absence taken under this scheme will not
qualify as service for the accrual of entitlements.

(d) Teachers wishing to participate in this scheme will be
required to apply to the Principal who will be responsi-
ble for recommending acceptance and scheduling of
applications to the College Board for approval.

(8) Class Sizes—Secondary
(a) Upper Secondary Classes

(i) The maximum class size in Years 11 and 12
will be 25 students.
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(ii) It is recognized, however, that College and
student needs may occasionally require some
variation from this, provided that—

(aa) Teachers asked to accept a class size
greater than 25 can request a review
by an agreed committee if they are dis-
satisfied with proposed compensatory
measures.

(bb) Implementation is to be within avail-
able physical and human resources.

(iii) The maximum class size for any Year 11 or 12
combination of 2 non-TEE courses will be 18
students.

(iv) TEE courses will not be combined except in
exceptional circumstances with Board ap-
proval.

(b) Lower Secondary Classes
(i) It is agreed that class sizes in lower school

will normally have a maximum 32 unless there
are health and safety issues requiring a reduc-
tion in class sizes.

(ii) Woodwork, Food & Nutrition, Clothing &
Fabrics, Outdoor Education and Art Metal-
work will operate with a maximum of 22
students per class.

(c) Primary Classes
(i) Pre Primary classes will have a maximum class

size of 27 students
(ii) Years 1 and 2 will have maximum class sizes

of 30
(iii) Years 3 to 7 will have maximum class sizes of

32
(9) School Administrators’ Duties
School Administrators include Deputy Principals and Heads

of Department.
(a) Duties Outside Instructional Time

(i) Secondary Deputy Principals agree to attend
school for administration tasks for a minimum
of 80 hours per annum outside instructional
time, including the three working days prior
to the stated Association of Independent
Schools of Western Australia (Inc) teachers’
starting date to assist in timetabling, staff place-
ment, student placement and new enrolments.
Such time is in addition to the 40 hours of ex-
tra curricular activity referred to in subclause
(5) of this clause.

(ii) Heads of Department and the Primary Deputy
Principal agree to attend school for adminis-
tration tasks for a minimum of 40 hours per
annum outside instructional time, including the
three working days prior to the stated Asso-
ciation of Independent Schools of Western
Australia (Inc) teachers’ starting date for 1999
(to assist in timetabling, staff placement, stu-
dent placement and new enrolments). Such
time is in addition to the 40 hours of extra cur-
ricular activity referred to in subclause (5) of
this clause.

(b) Career Guidance/Youth Education Officer
The administrative time relief of Deputy Principal
Student Management includes the functions of Ca-
reer Guidance and Youth Education Officer.

(c) Primary School Support
School Administrators agree to provide assistance
and support for teachers in the Primary School in
their areas of expertise.

(d) Community Use of School Facilities
School Administrators agree to provide such man-
agement as may be requested from time to time to
support the use of College building and facilities by
community or church groups.

(e) Utilities Management
School Administrators agree to take responsibility
for the management of utilities such as energy,

water and telephones and to investigate methods for
reducing utility costs.

(f) Grants
School Administrators agree to investigate the avail-
ability of Association of Independent Schools of
Western Australia (Inc), government or other grants
and prepare applications where appropriate.

(10) Professional Development
(a) Teachers and administrators agree to participate in

professional development to enhance their perform-
ance. The student free days at the beginning and end
of term will have professional development focus.
Teacher professional development is defined as the
sum of all activities, both formal and informal, initi-
ated by the individual (with the approval of the
Principal) or the College, Head of Department or
Teacher in Charge, which enables teachers to im-
prove the quality of teaching and provide better
outcomes for students.

(b) Teachers agree to undertake at least 20 hours of out
of school professional development, including meet-
ings of the whole teaching staff. In meeting the out
of school professional development requirements,
any professional development activity should be
based on a clear, documented and assessable pur-
pose which is linked to enhancing knowledge or skills
that will lead to improved student outcomes. Profes-
sional development activities will be agreed to and
monitored by the Principal. Examples of professional
development are professional conferences, work-
shops, seminars and university course which
specifically relate to and improve the teaching pro-
gram of the teacher.

(c) The College will resource the professional develop-
ment undertaken to meet the obligations resulting
from this enterprise agreement, subject to the avail-
ability of College and departmental finances and
subject to the approval of the Principal, or Head of
Department.

(d) All teachers agree to keep a record of their applica-
tions for, and participation in, professional
development activities and have this available for
review as part of performance appraisal.

(e) Professional development does not include activi-
ties, which normally occur within the role and time
expectations of the teacher’s daily routine.

(f) Part-time teachers agree to undertake a proportion-
ate number of hours of professional development
based on their part-time teaching load.

(11) Superannuation
The College agrees to offer teachers a choice of superan-

nuation funds.
(12) Flexible Working Hours
All teachers agree to support the investigation of flexible

working hours in order to achieve improved student learning
outcomes and better use of College facilities.

(13) Carer’s Leave
(a) A teacher may use up to five days per year from their

accrued sick leave to care for a family member in
need of care provided that the teacher—

(i) informs the Principal of the need for Carers’
Leave and the estimated period of absence at
the first opportunity; and

(ii) except for the first day’s absence in the se-
quence of consecutive days and if requested
by the College provide a medical certificate
setting out the particulars of the illness or in-
jury or other adequate evidence of the need
for leave;

(b) Such leave shall not accumulate from year to year.
(14) Parental Leave
After an initial twelve (12) months of continuous service,

an employee shall be entitled to a period of up to 52 weeks
unpaid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.
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(15) Salary Packaging
The College agrees to offer salary packaging arrangements

to staff members covered by this agreement. Such arrange-
ments will be in accordance with the Policy Guidelines as
presented by the College.

(a) For the purposes of this clause—
(i) “Benefits” means the benefits nominated by

the teacher from the benefits provided by the
School and listed in paragraph (iv) of subclause
(c) of this clause.

(ii) “Benefit Value” means the amount specified
by the School as the cost to the School of the
benefit provided including Fringe Benefit Tax,
if any.

(iii) “Fringe Benefit Tax” means tax imposed by
the Fringe Benefits Tax Act 1986.

(b) Conditions of Employment
(i) Except as provided by this clause, teachers

must be employed at a salary based on a rate
of pay, and on terms and conditions, not less
than those prescribed by the agreement.

(ii) For all purposes of the Agreement, salary shall
be deemed to include the value of any ben-
efits provided under this clause.

(c) Salary Packaging
The School may offer to provide and the teacher may
agree in writing to accept—

(i) Salary packaging of up to 40% of gross salary
in the form of expense benefit payments;

(ii) The Benefits nominated by the teacher and ap-
proved by the employer;

(iii) A salary equal to the difference between the
Benefit Value and the salary which would have
applied to the teacher or under subclause (b)
of this clause, in the absence of an agreement
under this subclause;

(iv) The available Benefits are those made avail-
able by the School from the following list—

(aa) Superannuation;
(bb) Motor Vehicle; and
(cc) other benefits as agreed between the

teacher and the School;
(v) The School must advise the teacher in writing

of the Benefit Value before the agreement is
entered into.

(d) During the currency of an agreement under subclause
(c) of this clause—

(i) Any teacher who takes paid leave on full pay
shall receive the Benefits and salary referred
to in paragraphs (ii) and (iii) of subclause (c)
of this clause.

(ii) If a teacher takes leave without pay the teacher
will not be entitled to any Benefits during the
period of leave.

(iii) If a teacher takes leave on less than full pay he
or she shall receive—

(aa) the Benefits; and
(bb) the amount of salary calculated as

agreed between the School and the
teacher.

(e) The salary package is to operate from 1 January 1999.
(f) Renewal of the salary package will be on an annual

basis by agreement between the parties.
(16) Payment of Relief Teachers
Notwithstanding the provision of sub-clause (5) of Clause

11.—Salaries of the award, relief teachers employed for less
than a full day shall be paid a pro-rata rate on the basis of the
periods worked in a day in relation to the periods in the par-
ticular school day.

12.—OTHER MATTERS
When reviewing this agreement or at an earlier mutually

agreeable time, the parties agree to discuss such matters that
are of relevance to either the College or the teachers.

13.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of such

a dispute;
(1) The parties to the dispute shall make reasonable at-

tempts to resolve the matter by mutual discussion
and determination.

(2) If the parties are unable to resolve the dispute, the
matter at the request of either party shall be referred
to a meeting between the parties to the agreement
together with any additional representatives as may
be requested by either party.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

14.—NO REDUCTION
Nothing contained herein shall entitle the College to reduce

the salary or conditions of a teacher which prevailed prior to
entering into this agreement, except where provided by this
agreement.

15.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Princi-
ples.

16.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms, contained herein as a precedent for other
enterprise agreements, whether they involve the College or
not.

17.—SIGNATORIES
Signed                                             Signed                                          
(Signature) (Signature)

GRAHAM C RIXON                     T I HOWE                                    
(Name of signatory in block letters) (Name of signatory in block letters)
Lake Joondalup Baptist College The Independent Schools Salaried

Officers’ Association of Western
Australia, Industrial Union of
Workers

LEIGHTON CONTRACTORS MAINTENANCE
PERSONNEL AGREEMENT 1998.

No. AG 235 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leighton Contractors Pty Ltd
and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch.
AG 235 of 1998.

Leighton Contractors Maintenance Personnel
Agreement 1998.

COMMISSIONER S J KENNER.
16 February 1999.

Order.
HAVING heard Mr A Cameron as agent on behalf of the ap-
plicant and Mr G Sturman as agent on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

(1) THAT the Leighton Contractors Maintenance Per-
sonnel Agreement 1998 as filed in the Commission
on 21 October 1998 be and is hereby registered as an
industrial agreement.
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(2) THAT the Leighton Contractors Maintenance Per-
sonnel Agreement 1996 No. AG 247 of 1996 be and
is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Leighton Contractors Maintenance Personnel Enterprise
Agreement 1998
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PART I—APPLICATION AND OPERATION OF
ENTERPRISE AGREEMENT

1.—TITLE
This Agreement will be known as the Leighton Contractors

Maintenance Personnel Agreement 1998, No AG 235 of 1998.

2.—DEFINITIONS
2.1 Agreement
Agreement means the Leighton Contractors Maintenance

Personnel Agreement 1998.
2.2 Company
Company means Leighton Contractors Pty Limited.

2.3 Employee
Employee means for the purposes of this Agreement some-

one who is referred to in Clause 5—Coverage of Agreement.
2.4 Unions
Union means the Automotive, Food, Metals, Engineering,

Printing and Kindred Industries Union of Workers, WA Branch
and the Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Services Union of
Australia.

2.5 Parties
Parties means the Company, Employees and Unions when

referred to jointly in these terms and conditions.

3.—CONTRACT OF EMPLOYMENT
3.1 Except as provided elsewhere in this Agreement, em-

ployment shall be by the week.
3.2 Employment may be terminated by the employee or the

Company giving the following period of notice—
Period of Continuous Service Period of Notice
Less than one year 1 week
More than 1 year but less than 3 years 2 weeks
More than 3 years but less than 5 years 3 weeks
More than 5 years 4 weeks

3.3 The period of notice to be given by the Company shall
increase by one week if the employee is over 45 years old and
has completed at least 2 years continuous service with the
Company.

3.4 Payment in lieu of the notice prescribed above shall be
made if the appropriate notice period is not given. Provided
that employment may be terminated by part of the period of
notice specified and part payment in lieu thereof.

3.5 In calculating any payment in lieu of notice the com-
pany shall pay the employee the ordinary time wages only for
the period of notice had the employment not been terminated.

3.6 The notice of termination required to be given by an
employee shall be the same as that required of an Company,
save and except that there shall be no additional notice based
on the age of the employee concerned.

3.7 If an employee fails to give the required notice or having
given, or been given, such notice leaves before the notice ex-
pires, the employee forfeits the entitlement to any moneys
owing to the employee under this agreement except to the ex-
tent that those moneys exceed the ordinary wages for the
required period of notice.

3.8 The Company may dismiss an employee without notice
for misconduct and in such cases, wages shall be paid up to
the time of dismissal only.

3.9 Notwithstanding the notice periods in this clause the
parties may by agreement shorten the notice period. This clause
shall not infer that either party is obligated to shorten the no-
tice periods.

3.10 It is a condition of employment that the employee per-
form such work as the Company requires from time to time on
the days and during the hours usually worked by the employee
and subject to the following conditions—

3.10.1 The employee will perform such work within
the employee’s skill, competence and training,
according to the roster as the Company may
from time to time require.

3.10.2 The employee will transfer between day work
and shift work rosters when required by the
Company, subject to 24 hours notice by the
Company.

3.10.3 The employee will work such reasonable over-
time as required by the Company in addition
to the rostered hours of duty. Where an em-
ployee’s travel time to work exceeds 50
minutes in one direction, the employee can-
not be required to work more than 2 hours
overtime in addition to the normally rostered
hours of work.

3.10.4 In the event of the non arrival of transport
bringing relieving crews, the employee will
continue working the regular rostered shift
arrangement until the relieving crews arrive
at the workplace.
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3.10.5 An employee not relieved as scheduled at the
end of a shift will continue to work until re-
lieved or otherwise authorised by the Company
to finish work provided that the employee will
not be required to work unreasonable overtime.

3.10.6 The Company will ensure that employees have
at least 10 hours break between rostered shifts.
If such a break cannot be achieved prior to the
next rostered start time for the employee, the
employee will not be required to report to work
until he/she has had a 10 hour break. How-
ever, the employee will be paid as if they had
commenced work at the normal rostered time,
provided they report to work after the 10 hour
break. If the employee does not report to work
after the 10 hour break then the company will
only be obliged to pay for the actual hours an
employee has worked.

3.10.7 Should the Company require an employee to
report for work without a 10 hour break since
completing their previous shift then the em-
ployee will be paid at double time rates until
they have had a 10 hour break.

3.10.8 The employee and the Company will at all
times comply with the provisions of the Griev-
ance Resolution Procedure in the case of
disputes.

3.11 The period of notice in this agreement shall not apply
in the case of apprentices or employees engaged for a specific
period of time or for a specific task or tasks.

3.12 For the purposes of this agreement continuity of serv-
ice shall not be broken on account of any absence from work
on account of personal sickness or accident for which an em-
ployee is entitled to claim Public Holidays, Sick Leave, Annual
Leave, Long Service Leave, Pressing Domestic Need/Carer’s
Leave or Rest and Recreation Leave.

3.13 The Company may deduct payment for any day an
employee cannot be usefully employed arising out of any ces-
sation of operations, either wholly or partially due to industrial
disputes, including any strike, bans or limitations, or arising
out of any cause for which the Company is not responsible.
Provided that if standowns are to occur, the Company will
give the employees and Unions 24 hours notice of such
standowns.

3.14 Employees may be employed as—
3.14.1 Part time: to work on a regular rostered basis

for less than 38 hours per week on an average
in each work cycle.

3.14.2 Full time: to work on a regular rostered basis
for an average of 38 hours per week (exclud-
ing overtime) in each work cycle.

3.14.3 Temporary: to work on a full time or part time
basis for a limited or specified period of em-
ployment.

4.—COMMENCEMENT DATE AND PERIOD OF
OPERATION

4.1 This Agreement will operate from the date of registra-
tion until 28th January 2000.

4.2 This Agreement will continue to operate after its expiry
unless another agreement has been negotiated and registered
to take its place.

4.3 There will be no formal review for the duration of this
agreement. The Company will ensure that Workforce repre-
sentatives are elected for the duration of this agreement, and
that these representatives have access to senior management
to highlight and resolve issues that concern the application
and implementation of this agreement. Such representatives
shall be elected according to clause 8 of this Agreement.

4.4 Negotiations for a replacement to this Agreement will
commence six (6) months prior to the expiry of this Agree-
ment.

4.5 The Company undertakes to implement a consultative
process in the development of a subsequent Agreement.

4.6 No further claims for increases in wages or conditions
will be made during the period of this Agreement except where
provided for in this Agreement.

4.7 The parties acknowledge that the replacement of this
Agreement will be negotiated at the same time as a new Agree-
ment which will replace the current Leighton Contractors
Mining and Processing Personnel Enterprise Agreement 1997.

5.—COVERAGE OF AGREEMENT
5.1 This Agreement will apply to employees of Leighton

Contractors Pty Limited engaged at mine sites and who are
involved in the maintenance of the Company’s plant and equip-
ment throughout the State of Western Australia excluding those
employees engaged at the Welshpool Workshop and metro-
politan workshops.

5.2 This Agreement will only cover employees who are not
required to work underground.

5.3 This Agreement will apply to approximately 100 em-
ployees at the date of registration.

6.—RELATIONSHIP WITH OTHER AWARDS
For the duration of this Agreement, every other award, de-

termination or industrial agreement shall be excluded from
applying to employees covered by this Agreement.

7.—PARTIES BOUND
7.1 The Company
Leighton Contractors Pty Limited.
7.2 The Unions
The Automotive, Food, Metal, Engineering, Printing and

Kindred Industries Union of Workers Western Australian
Branch.

Communications, Electrical, Electronic, Energy, Informa-
tion, Postal Plumbing and Allied Services Union of Australia.

8.—ELECTION PROCEDURE FOR EMPLOYEE
REPRESENTATIVES

8.1 This procedure will be used to elect Employee Repre-
sentatives to consult with management when required during
the term of this Agreement.

8.2 There will be a maximum of three (3) Employee Repre-
sentatives in office at any time from the Maintenance
Employees workforce of the Company in Western Australia.

8.3 The representatives elected to negotiate this Agreement
will remain in place until the commencement of negotiations
for an Agreement to replace this Agreement.

8.4 At the Commencement of negotiations for a new Agree-
ment to replace this Agreement a new election will be
conducted to select the Employee Representatives to negoti-
ate the new Agreement.

8.5 The company shall divide the workforce into three sepa-
rate electorates ensuring firstly that the principle geographic
areas of the company’s operations are addressed, and secondly
that due regard has been paid to the number of employees in
each electorate. It is recognised that the numbers of employ-
ees in each electorate will not be equal and such inequality
will not invalidate the election of any Employee Representa-
tive.

8.6 All employees in each electorate will be automatically
nominated for election as a Employee Representative and have
their names included on the ballot paper.

8.7 The election will be conducted by secret ballot.
8.8 The votes after any ballot will be opened on site and

counting will be supervised by a representative of the com-
pany and of the employees.

8.9 The employee who receives the most votes will be de-
clared elected.

8.10 Should this employee not wish to accept the position
then the ballot will be conducted again with this employee’s
name removed.

8.11 This process will be carried out until one employee
accepts the position of Employee Representative.

8.12 The results of the election and the completed ballot
papers then will be returned to the Plant Superintendent at
Welshpool.

8.13 If an elected Employee Representative resigns or oth-
erwise leaves office then a new ballot will take place to elect
another Employee Representative.

8.14 Only direct employees of the Company will be eligible
for election.
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PART II—ENTERPRISE AGREEMENT OVERVIEW
9.0 The aims of this Enterprise Agreement are as follows—

9.1 To restructure the competency assessment system and
base it upon documented standards.

9.2 To as far as possible assess the competency of em-
ployees using recognised nationally accredited
assessors.

9.3 Introduce Plant Performance Reports which show the
employees how they are performing on several Key
Performance Indicators.

9.4 Improve the productivity and efficiency of the Com-
pany so as to ensure the profitability of existing work
and increase the possibilities of securing more work.
Hence, the Company will be in a better position to
offer its employees longer and more stable career
paths.

10.—OBJECTIVES
The company will put in place strategies, which achieve the

following Objectives—
10.1 Gain the Parties endorsement and commitment to the

implementation of measures which will improve the
effectiveness, productivity and efficiency of the Com-
pany’s operations and maintenance.

10.2 Employees will implement productivity improve-
ments as proposed by the Company which aim to
reduce staff turnover and increase efficiency.

10.3 Identify and implement measures, which will reduce
the Company’s operating and maintenance costs.

10.4 Employees will implement controls and reporting as
required by the Company to measure costs.

PART III—CONDITIONS OF EMPLOYMENT

11.—WAGE RATES
11.1 On commencement of the first full pay week after the

registration of this agreement employees will receive wages
as per Schedule 1 attached.

11.2 Additions to wages based upon certified competency
assessments will be determined in accordance with Leighton
Contractors Maintenance Employee Assessment System as per
Schedule 2 attached.

11.3 All allowances otherwise payable under any Award for
work carried out in accordance with clause 5 of this agree-
ment are replaced by the wages and allowances shown in
Schedule 1 of this Agreement.

12.—HOURS OF WORK
12.1 Day Workers
Ordinary hours of work for day workers will be 38 hours

per week on average over each work cycle. To be worked be-
tween 6.00 am and 6.00 pm Monday to Friday inclusive.

12.2 Shift Workers
Shift workers will work according to the roster which will

specify the —
(a) day shifts; or
(b) night shifts; or
(c) combination of day and night shifts(provided that an

employee has 24 hours absence from duty between
shifts of different types)

that the employee is required to work providing for an aver-
age 38 hours of duty per week over each consecutive work
cycle.

12.3 Subject to subclause 12.7 employees will be paid an
average of 38 hours for each week during a work cycle, whether
or not 38 ordinary hours are worked. For every eight ordinary
hours worked 0.4 hr shall accrue toward the leisure days re-
ferred to in clause 12.4.

12.4 Employees shall be entitled to 12 leisure days off per
annum, without deduction of pay. Such days will accrue dur-
ing each work cycle and be taken when the employee is on
Rest and Recreation leave.

12.5 Employees will not be permitted to accumulate leisure
days and must take them in conjunction with Rest and Recrea-
tion leave.

12.6 Employees rostered hours of work will be as agreed
between the Company and the majority of employees affected.

12.7 Employees will only be paid for actual hours of work
authorised by the Company.

13.—OVERTIME
13.1 Work outside the rostered hours will be paid for at the

ordinary hourly rate multiplied by the factor indicated below
as follows—

Day Workers    Mon—Fri Sat Sun
Time worked prior
to 6.00am 1.5 N.A. N.A.
Time worked after
completion of 8 ordinary
hours
- first 2 hours 1.5 N.A. N.A.
- all time thereafter 2.0 N.A. N.A.
Time worked prior to midday
- first 2 hours N.A. 1.5 2.0
- all time thereafter N.A. 2.0 2.0
Time worked after midday N.A. 2.0 2.0
Shift Workers
All Overtime worked 2.0 2.0 2.0

14.—SHIFT ALLOWANCES
Shift workers will be paid for ordinary hours worked on

night shifts Monday to Friday at the rates specified in Sched-
ule 1 of this Agreement multiplied by 1.25.

15.—PUBLIC HOLIDAYS
15.1 Time worked on public holidays will be paid at 2.5

times the ordinary rate.
15.2 The following Public Holidays or the days observed in

lieu shall, subject to clause 15.1, be allowed as holidays with-
out deduction of pay, namely—

New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Anzac Day, Labour Day, Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this clause.

16.—TRANSPORT
16.1 The Company may provide transport for employees to

and from their workplace.
16.2 The Company will determine at the commencement of

a contract for the duration of the contract whether or not it will
provide transport for employees.

16.3 If the Company does not provide transport a travelling
allowance of $5.00 per day shall be paid where an employee’s
usual place of residence is more than 30 kilometres from the
job.

16.4 Where an employee is directed by the Company to drive
a Company vehicle outside ordinary hours, for the purpose of
carrying personnel or equipment the employee will be paid as
if working.

17.—REST BREAKS
17.1 Rest breaks will be of a 15 minute duration and shall

count as time worked.
17.2 Employees will be entitled to two rest breaks per shift.
17.3 Rest breaks will be taken in the closest, safest and most

convenient place.
17.4 Rest breaks will be taken as is appropriate to the pro-

duction and maintenance requirements of the Company. The
scheduling of these breaks shall be by agreement with the site
management and the employee concerned.

17.5 There is no requirement for all maintenance employees
to take their rest breaks simultaneously.

17.6 Hot water, tea, coffee, milk and sugar will be supplied
and coordinated within each site.

17.7 An adequate supply of cool drinking water will be pro-
vided by the Company on each site.

18.—MEAL BREAKS
18.1 Meal breaks will be of 30 minutes duration. Meal breaks

will generally be taken between the fifth and eighth hour of



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1062

the shift, the timing of meal breaks can be varied outside of
these hours as provided for in clause 18.2.

18.2 Meal breaks will be taken as is appropriate to the pro-
duction and maintenance requirements of the Company. The
scheduling of these breaks shall be by agreement with the site
management and the employee concerned.

18.3 There is no requirement for all maintenance employees
to take their meal breaks simultaneously.

18.4 Meal breaks will be paid for all shift employees but not
for other employees.

18.5 Where day employees are required by the Company to
work from time to time without their meal break, they will be
entitled to be paid for that meal break.

19.—LEAVE ENTITLEMENTS
19.1 Employees will accrue the following leave entitlements

at the ordinary rate of pay over the period of 12 month’s con-
tinuous service with the Company—

(a) Annual Leave 4 weeks
(b) Public Holidays As per clause 15.2
(c) Leisure Days 12 days

19.2 An employee before going on leave, shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the period of leave.

19.3 In the event that employment terminates, the employee
shall be entitled to be paid for all accumulated leave days as
shown above, which have not yet been taken by the employee.

19.4 During a period of leave the employee will be paid the
appropriate rate of pay and allowances as applicable.

19.5
(a) Paid leave taken will be limited to the total number

of days accrued as above. Any days taken in excess
of the accrued days will be considered as leave with-
out pay.

(b) Leave without pay may be taken by an employee by
agreement with the Supervisor/Project Manager
where the employee does not have sufficient accrued
leave entitlements to cover the leave requested. Ap-
proval of applications for leave without pay will not
unreasonably be withheld by the Supervisor/Project
Manager.

(c) On remote sites the first rest and recreation break to
which an employee is entitled may be taken as leave
without pay irrespective of the employee’s accrued
leave entitlements.

19.6
(a) Any unused portion of the above leave entitlement

in any year will accumulate from year to year.
(b) Leave without pay cannot be granted by the Super-

visor/Project Manager unless all accrued leave
entitlements have be used.

(c) Employees may be required to take leave if it accu-
mulates beyond the amounts shown below.
Leave Type Maximum Accrual
Annual Leave 4 weeks
Leisure Days 2 days
Public Holidays 0 days

(d) During Rest and Recreation breaks employees will
automatically be granted leave without pay for the
duration of the break once all the Leisure Day leave
has been used up in accordance with clauses 12.4
and 12.5. Employees will not be required to use An-
nual Leave during Rest and Recreation breaks. This
clause does not infer that employees cannot use An-
nual Leave during Rest and Recreation breaks if they
request to do so.

19.8 Notification of leave will be made using the proforma.
“Employee Leave application form”.

20.—ANNUAL LEAVE LOADING
A loading of 17.5% of the ordinary hours of work will be

paid to employees whilst on Annual Leave. This loading will
not be paid for Rest and Recreation Leave or Public Holiday
Leave.

21.—SICK LEAVE
21.1 An employee absent from work through personal ill-

ness or injury by accident, is entitled to leave of absence without
deduction of pay on the following conditions and limitations—

21.1.1 Payment for absence through sickness or in-
jury will be for—

(a) full time employees (whether tempo-
rary or not) 8 hours per day.

(b) part time employees (whether tempo-
rary or not) ordinary rostered hours per
day.

At the employee’s ordinary hourly rate.
21.1.2 The provisions of this clause with respect to

payment do not apply to employees who are
entitled to payment under the Workers’ Com-
pensation and Rehabilitation Act nor to
employees whose injury or illness is the result
of the employee’s own misconduct.

21.1.3 An employee is not entitled to be paid leave
of absence under this clause for any period in
excess of the employee’s accumulated sick
leave entitlement.

21.1.4 An employee will not be entitled to payment
for sick leave, if they fail to produce a certifi-
cate from a medical practitioner dated at the
time of the absence, or fail to supply such other
proof of the illness or injury as the Company
may reasonably require. Notwithstanding this
requirement, an employee will be entitled to
two periods of sickness of up to two days each
per annum without being required to produce
a medical certificate or other appropriate proof
of sickness or injury.

21.1.5 Sick Leave benefits will accumulate at the rate
of 10 days per year of continuous service.

21.2 The employee will make every effort to inform the
Company of the employee’s inability to attend for duty, the
nature of injury or illness and estimated duration of absence
prior to the commencement of the rostered shift or at least
within 4 hours after the commencement of the rostered shift.

21.3 Notification of sick leave will be made using the pro-
forma “Employee Leave Application Form”.

21.4 Should a medical condition occur to an employee the
Company may require, in consultation with the employee, the
employee to be medically examined to ensure the employee’s
well-being and that appropriate actions such as evacuation from
site can take place.

The employee may seek treatment from his/her physician
where practicable.

22.—LONG SERVICE LEAVE
22.1 An employee shall be entitled to 13 weeks long service

leave after completion of 15 years continuous service.
22.2 An employee shall be entitled to be paid pro-rata Long

Service Leave after completion of 10 years continuous serv-
ice where employment is terminated—

(a) by the Company for any reason other than serious
misconduct.

(b) by the death of the employee.
22.3 After completion of each subsequent 10 year period of

continuous service an employee will be entitled to 8 and 2/
3rds weeks long service leave.

23.—PRESSING DOMESTIC NEED/CARER’S LEAVE
23.1 Subject to the agreement of the Supervisor/Project

Manager an employee may be absent from work because of
pressing domestic need and be entitled to leave of up to 5 days
in any one year for this purpose. Any additional required leave
is to be at the discretion of the Supervisor/Project manager.
Accrued entitlements in either Annual Leave or Sick Leave
may be used for this purpose. Otherwise the leave will be leave
without pay.

23.2 The interpretation of “Pressing Domestic Need” is an
unscheduled event and not an event that occurs at scheduled
or frequent intervals. The event must be one that is of a seri-
ous urgent domestic nature that cannot be resolved by anyone
other than the employee.
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24.—PAYMENT OF WAGES
24.1 Employees at all sites will be paid on a weekly basis.
24.2 Employees will be paid directly into a nominated Bank

Account.

25.—SUPERVISION AND TRAINING
25.1 Employees will assist in the training of other employ-

ees as required by the Company, provided that the employee
is in the opinion of the Company passed as competent to do
so.

25.2 All employees will be ready, willing and able as re-
quired by the Company to participate in agreed training
programs applicable to the Company’s operations.

26.—MULTI-SKILLING
26.1 Employees will perform all work within in their skill,

competence and training as required by the Company.
26.2 The parties to this Agreement recognise the need for

the co-operative use of skills and competencies held by the
workforce across the Company’s operations.

27.—EMPLOYEE TRANSFERS
27.1 Employees transferred from one site to another will be

paid at up to 8 ordinary hours for the day of transfer and will
remain at their current classification except employees who
request and accept a position at a lower classification.

27.2 Notwithstanding the above, Leading Hand allowances
will cease to be paid on commencement at the new site unless
the employee is required to work in the capacity of Leading
Hand or Team Leader in which case the allowance will be
paid.

27.3 The Company may commence any new employee on a
pay classification as determined by the Company notwithstand-
ing any prior service the employee may have had.

27.4 Employees transferred from one site to another will be
reimbursed at a rate of $0.54 per kilometre, by the shortest
route. Payment will only be made to the owner or driver of the
vehicle. Payment will be up to a maximum of the Company’s
cost of an equivalent economy airfare. This will only apply to
travel approved by the Company.

27.5 Where an employee travels to and from home each day,
they are to be offered alternative employment, within a rea-
sonable commuting distance, if available.

28.—ABANDONMENT OF EMPLOYMENT
An employee will be required to advise the Company of any

absence from work within 24 hours of commencement of du-
ties where practicable and failure to do so will result in the
termination of employment, whereby the employee will be
deemed to have abandoned employment.

29.—OTHER DUTIES
An employee who cannot be utilised in their normal duties

must be prepared to perform other duties for which they are
competent. eg. Cleaning of workshop or crib hut. An employee
will not be required to perform work outside their classifica-
tion of employment during an industrial dispute against their
stated will.

30.—CLOTHING AND PERSONAL PROTECTIVE
EQUIPMENT

30.1 If an employee of their own volition decides to termi-
nate their services within 3 months of employment, the
Company will be entitled to deduct 50% of the cost of any
personal items issued to them (such as clothing and boots)
from their termination pay.

30.2 The Company will provide upon request protective work
clothing for all employees on the following basis—

(a) An issue of 3 sets of clothing per annum. An issue
will consist of either overalls, or alternatively short
or long sleeve shirts and short or long pants.

(b) Boots will be issued upon initial employment and
then replaced on a new for old basis.

(c) Employees will be responsible for the cleaning of
their clothing at their own cost.

(d) The clothing issued will be according to the com-
pany standard to ensure uniformity and safety.

31.—EMPLOYEE COUNSELLING AND DISCIPLINE
PROCEDURE

31.1 Counselling Procedure
If in the opinion of the immediate Supervisor an employee’s

performance has deteriorated for whatever reason, the Super-
visor may utilise the procedure as outlined below—

(1) Arrange a meeting between the Supervisor and the
employee and his/her representative. Notice must be
given to the employee of the meeting and its pur-
pose in sufficient time for the employee to obtain
satisfactory representation.

(2) The concerns of the Supervisor will then be detailed
to the employee.

(3) The employee may respond to the concerns ex-
pressed. This response is to be recorded and duly
considered by the Supervisor.

(4) The Supervisor will then consider possible courses
of action which may include but not be limited to—

• Additional training or re-training required for
the employee.

• Reference to internal or external counselling
services that may be available.

• Issuing warnings.
(5) Once the Supervisor has collected and considered

all the information he/she will then make a determi-
nation as to the most appropriate action to pursue.
This action will be conveyed to the employee and
recorded on the employee’s personal file.

31.2 Disciplinary Procedure
Should the Supervisor decide to issue a warning to the em-

ployee, the following procedure will be followed—
(1) First a verbal warning will be issued and note made

on the employee’s file.
(2) A second warning in writing will be issued and this

will be recorded on the employee’s personal file in-
cluding any response the employee wishes to make.

(3) Should the employee give cause for further discipli-
nary action to take place after being issued with a
written warning, the employee may be dismissed.

(4) Any appeal against the actions of the Supervisor must
follow the Grievance Resolution Procedure—see
clause 36.

(5) Warnings will remain current on the employee’s file
for one year, after this period the warning will be
expunged from the employee’s file. This will not
apply to safety related warnings which will not be
expunged.

31.3 Misconduct
Where an employee is found guilty of misconduct, the em-

ployee may be dismissed without notice. Misconduct may
include the following breaches—

• Major breaches of safety provisions.
• Fighting.
• Affected by intoxicating liquor or drugs in the

workplace.
• Failure to comply with lawful instruction of a Com-

pany Officer.
• Physical violence.
• Stealing, theft or fraud.
• Conduct which involves dishonesty or harm or real

possibility of injury to others.
• Obscenity/indecency.
• Breach of the duty of fidelity causing damage to the

Company’s business.
• Sexual harassment.

31.4 Personal Files
(a) Access to personal files is to be restricted to author-

ised officers of the Company. Eg. Managers/Site
Supervisors/Payroll clerk and the individual em-
ployee.

(b) Employees will be given access to their personal file,
provided their request is made through their Super-
visor, who will arrange an appropriate and convenient
time.
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32.—JURY SERVICE
An employee required for jury service during the employ-

ee’s ordinary working hours shall be granted leave for all
periods of time so required for jury service. The employee
shall provide proof of attendance at jury service and proof of
monies paid by the Court, at which time the Company shall
pay to the employee the difference between what the employee
would normally have been paid for an eight (8) hour day and
what was actually paid by the Court.

33.—AIRFARES AND TRAVEL COSTS
33.1 The point of engagement for those employees who re-

turn to Kalgoorlie after each shift shall be deemed to be
Kalgoorlie. For all sites whose employees do not return to
Kalgoorlie after each shift, the point of engagement shall be
deemed to be Perth.

33.2
(a) Airfares or reimbursement of travel costs will only

be provided to those employees whose point of en-
gagement is deemed to be Perth. An employee need
not travel to Perth to be eligible for reimbursement
of travel costs. Eg. If an employee’s home was say
200km from the remote site where they are working,
those employees would be entitled to travel costs
under this clause.

(b) Employees other than those employed locally to a
contract and those employed from Kalgoorlie for
work at a Kalgoorlie site shall be entitled to trans-
portation costs/airfares on engagement and
termination except for termination for misconduct
and as shown in clause 33.3.

33.3
(a) An employee who terminates employment prior to

the completion of three months service will have the
commencement return airfare deducted from their
termination pay. This deduction will be based on a
pro-rata basis (eg. one-third of the airfare deducted
after two months service).

(b) Remote Site Employees who terminate after 3 months
service and give the required period of notice will
receive reimbursement of transportation costs or the
return flight paid for by the Company.

33.4 An employee who wishes to make travel arrangements
other than flying will be reimbursed at a rate of $0.54 per
kilometre (by the shortest route) up to the value equal to the
Company’s cost of an equivalent economy airfare. Payment
will be made only to the owner or driver of the vehicle who
must provide receipts to the Company as proof of costs in-
curred. This will only apply to travel approved by the Company.

33.5 Airfares and travel costs will only be paid for rest and
recreation breaks and travel approved by the Company.

Employees who’s point of engagement is deemed to be Perth
are entitled to return to Perth for rest and recreation leave after
completion of a continuous period of service at site. The serv-
ice requirements may vary between sites.

An employee who waives this entitlement to a rest and rec-
reation break will be required to take the next rest and recreation
break due after completion of a further period of continuous
service.

Employees can only waive the right to a rest and recreation
break with the agreement of their Supervisor.

33.6 Where practical a Supervisor may allow an employee
to finish work before the end of a shift to enable the employee
to catch a flight that same day.

The Company will not allow an employee to finish work
early if the Company will be disadvantaged in doing so.

Employees are required to return to site from leave to re-
commence work at the start of their first rostered shift.

33.7 Any entitlement to airfares and payment of travel costs
will not accrue.

33.8 The Company shall provide an airfare or reimburse
travel costs in the event of the employee’s services being ter-
minated during a probationary period of employment.

33.9 Notwithstanding anything contained in the preceding
clauses travel costs will not be reimbursed to employees

working on sites where air travel is provided to the Company
and its employees free of charge.

33.10 Employees shall travel to and from site in their own
time.

34.—CAMP FACILITIES
Board and lodging when provided by the Company to an

employee will be at the Company’s expense.

35.—REDUNDANCY
35.1 An employee will be deemed to have been made redun-

dant if the employee’s services are no longer required by the
Company because the employee has become surplus to re-
quirements on account of technological change, or
reorganisation of work, or a down turn in the industry.

35.2 In addition to the period of notice prescribed in Clause
3 of this Agreement, an employee whose employment is ter-
minated by the Company for reasons set out in subclause 35.1
shall be entitled to the following Amount of severance pay, at
the employee’s ordinary rate of pay, in respect of their con-
tinuous period of service with the Company.

Period of Continuous Service Severance Pay
Less than 1 year Nil
More than 1 year but less than 2 years 4 weeks
More than 2 years but less than 3 years 6 weeks
More than 3 years but less than 4 years 7 weeks
More than 4 years 8 weeks

35.3 The Company will base its selection for redundancies
on required skill and experience levels. Where an employee’s
skill and experience levels are surplus to operational require-
ments such employee will be made redundant.

35.4 Where the number of employees to be made redundant
is fifteen (15) or more, the Company will as soon as practica-
ble after a decision is made, notify the Centerlink Agency of
the intended redundancies.

35.5 Where a redundancy of 15 or more employees is in-
tended the Company shall confer with the Union concerned
with respect to the conditions to apply to an employee whose
services are to be so terminated with respect to the follow-
ing—

(a) the reasons for the terminations;
(b) the number and categories of employees likely to be

affected;
(c) the time when, or the period over which, the Com-

pany intends to carry out terminations;
(d) measures to avert or minimise the terminations; and
(e) measures (such as finding alternative employment)

to mitigate the adverse effects of the termination or
terminations.

35.6 If no agreement is reached regarding the redundancy
arrangements the matter will be referred to the Western Aus-
tralian Industrial Relations Commission for determination.

35.7 Where an agreement is reached or these conditions are
otherwise determined, the services of an employee may be
terminated.

35.8 During the period of notice of termination of employ-
ment given by the Company, for reasons set out in clause 35.1,
an employee shall for the purpose of seeking other employ-
ment be entitled to be absent from work during each week of
the notice period up to a maximum of eight ordinary hours
without deduction of pay. If the employee has been allowed
paid leave for more than one day during the notice period for
the purpose of seeking other employment, the employee shall,
at the request of the Company be required to produce proof of
attendance at an interview or the employee shall not receive
payment for the time absent. For this purpose a statutory dec-
laration will be sufficient.

35.9 Should an employee who would otherwise be made
redundant in accordance with clause 35.1, be offered alterna-
tive employment with the Company and refuse that alternative
employment they then cannot be considered for employment
at another Company site within 3 months of being made re-
dundant. If an employee wishes to become re-employed by
the Company during this 3 month period, they must repay the
redundancy payment from the previous site upon recommenc-
ing employment.
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36.—GRIEVANCE RESOLUTION PROCEDURE
To resolve any grievances or disputes, questions or difficul-

ties arising under this Agreement, the following procedure will
be adhered to—

(a) There will be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem, which may give
rise to a grievance or dispute.

(b) At all stages in the dispute resolution procedure, and
to allow for the peaceful resolution of issues, the
parties will commit to avoiding industrial action in
any form, and will continue to work as directed by
the Company after due consultation with the employ-
ees whilst the parties follow the grievance resolution
procedure.

(c) At any stage during the grievance resolution proce-
dure an employee is entitled to seek either an
employee representative or Union representative
nominated by the employee.

(d) The following five stage procedure will be used to
resolve any disputes or grievances—

(i) Should any matter arise which gives cause for
concern to the employee, the matter will be
brought to the attention of the immediate su-
pervisor.

(ii) Should any matter arise which gives cause for
concern to the Company, the matter will be
brought to the attention of the employee.

(iii) Should the matter not be resolved by the par-
ties within an agreed time frame it may be
brought to the attention of the Supervisor or
Project Manager by either party.

(iv) If the Supervisor or Project Manager is un-
able to resolve the matter within an agreed time
frame, either party may bring the matter to the
attention of the Plant Manager or Contracts
Manager.

(v) Should there be no resolution of the matter
within a further agreed time frame, either party
will have the right to have the matter referred
to the Western Australian Industrial Relations
Commission for resolution in accordance with
the Industrial Relations Act 1979.

(e) All relevant facts will be documented when requested
by the employee/s or the Company.

37.—REPRESENTATIVES INTERVIEWING
EMPLOYEES

A duly accredited official of the Union shall have the right
to enter the Company’s premises provided that the Company
has been notified in advance, but shall not without the permis-
sion of the Company interview employees during their working
hours. A duly accredited official of the Union shall not be un-
reasonably denied access to the Company’s premises.

38.—RECORDS
38.1 The Company shall keep a time and wages book show-

ing the name of each employee and the nature of the work, the
hours worked each day and the wages and allowances paid
each week. Any system of automatic recording by means of
machines shall be deemed to comply with this provision to the
extent of the information recorded.

38.2 A duly accredited official of the Union shall have the
power to inspect the time and wages record of an employee or
former employee, provided that such power shall not be exer-
cised for the purpose of inspecting the time and wages records
of an employee or former employee who—

(a) is not a member of the Union, unless the employee
authorises the Union in writing, and;

(b) has notified the Company in writing that the em-
ployee or former employee does not consent to a
representative of an organisation of employees hav-
ing access to those records.

Before exercising a power of inspection, the official shall
give reasonable notice of not less than 24 hours to the Com-
pany.

39.—TRADE UNION TRAINING
The Company will allow reasonable absences from work

without pay for the purposes of Trade Union Training. This
training shall be limited to one person per site per annum. The
Company will not be liable for any costs associated with the
provision of this training, including transport and accommo-
dation.

40.—SERVICE RECOGNITION
Upon achievement of five (5) years of continuous service,

the Company will recognise the employee with a Certificate
of Service and a Jacket embroidered with the Company em-
blem. This will be presented at an appropriate time and location
by a Senior Officer of the Company.

PART IV—PLANT PERFORMANCE REPORTS

41.—KEY PERFORMANCE INDICATORS
41.1 During the term of this agreement a monthly Plant Per-

formance Report will be introduced to enable employees to
monitor the progress of several Key Performance Indicators
(KPI’s) in their Workshop.

41.2 This report will then be considered by the Company to
provide the basis for a possible future incentive scheme for
employees. The introduction of such as scheme would be at
the absolute discretion of the company, and will only be intro-
duced if the Company can quantify the benefits in such a
scheme by a reduction in the Company’s overall cost of op-
eration.

41.3 The indicators to be measured are as follows—
41.3.1 Workshop labour cost per hour—this is the net

cost per hour of labour sold from the work-
shop.

41.3.2 Service Unit dispensing cost per litre—this is
the cost for dispensing each litre of fuel from
the Service Unit.

41.3.3 Labour recovery percentage—this is the per-
centage of the total wages hours that are paid
to employees in the workshop, that are then
“sold” to machines or other revenue tasks.

41.3.4 Litres dispensed per hour—this is the number
of litres dispensed by a service unit for each
hour of wages cost coded to the service unit.

41.3.5 Consumable cost per hour—the cost of con-
sumable items for each hour of workshop
labour sold or each litre of fuel sold in a serv-
ice unit.

41.3.6 Tooling cost per hour—the cost of providing
tooling to the workshop for each hour or litre
sold.

41.3.7 Labour hours per machine hour—the total
number of workshop personnel hours (both
staff and wages) divided by the total number
of machine paid hours on a site (weekly
charged items will be included at one hour for
every week they are on site).

41.3.8 Safety cost per hour—the cost of all items of
safety equipment provided to the workshop for
each hour of labour sold or for each litre of
fuel sold in the service unit.

41.3.9 Training cost per hour—the cost of training
expenses including wages paid whilst on train-
ing for each hour of labour sold in the
workshop and each litre of fuel sold in the serv-
ice unit.

42.—OBJECTIVES OF PLANT PERFORMANCE
REPORT

42.1 The Plant Performance Report is designed to show
employees the influences on the cost of maintaining the com-
pany’s plant and equipment.

42.2 Over time it is hoped that employees will come to un-
derstand the indicators as presented and how they may be able
to influence them.

42.3 The report is designed to show both management and
employees in an objective way the results of any improve-
ments made in maintenance practices.
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43.—REVIEW OF THE PLANT PERFORMANCE
REPORT

43.1 The contents of the Plant Performance Report may be a
topic of Tool Box Talks with the Workforce.

43.2 The Plant Performance Reports will be reviewed dur-
ing the negotiations for the Agreement to replace this
Agreement and may be the basis for a future incentive scheme
as noted in 41.2.

43.3 Contributions from the Workforce about the Plant Per-
formance Reports are encouraged during the life of this
Agreement and should be directed to the Plant Superintend-
ent.

43.4 Modifications may be incorporated in the Plant Per-
formance Report during the period of this Agreement to ensure
the report is easily understood by the Workforce and truly rep-
resents the maintenance performance of the Company.

43.5 An example of the Plant Performance Report is shown
in Schedule 4 of this Agreement. This example is in no way
binding on the Company and is intended only to illustrate how
such a report may look, as such the Company reserves the
right to alter and modify the example report in any way during
the life of this Agreement.

PART V—SIGNATORIES
Signed for and on behalf of Leighton Contractors Pty Lim-

ited
Signed for and on behalf of the Automotive Food, Metals,

Engineering, Printing and Kindred Industries Union of Aus-
tralia, Western Australian Branch

Signed for and on behalf of the Communications, Electri-
cal, Electronic, Energy, Information, Postal, Plumbing and
Allied Services Union of Australia.

SCHEDULE 1 RATES OF PAY
1. Base Hourly Rates—All Sites

Trades Persons $14.56
Service Persons $13.52
Trades Assistants and Labourers $12.48

All persons currently employed by the Company on the im-
plementation of this agreement will maintain their current rate
of pay plus 4.0%.

2. Employee Competency Grading
For each competency module completed above the speci-

fied minium competencies for the classification an employee
is employed under the employee’s hourly rate will be increased
by $0.0625 per hour.

For existing employees this provision will only apply once
the rate of pay they would be entitled to under this Agreement
exceeds their current rate of pay.

3. Leading Hand Allowance
An employee appointed as a Leading Hand will be paid at

their Base Hourly Rate plus Competency component plus the
following additional payment—

(a) In charge of not less than one and not more than five
other employees $0.66 per hour.

(b) In charge of more than five but less than ten other
employees $0.85 per hour.

(c) In charge of more than ten other employees $1.12.
4. Shift Allowance
A shift employee whilst on night shift other than on a Satur-

day or Sunday will be paid 25% more than the employee’s
ordinary rate for the first 8 hours worked.

5. Location Allowance
(a) Subject to the provisions of this Clause, in addition

to the wages prescribed elsewhere in this Schedule,
an employee shall be paid the following flat weekly
allowances when employed in the towns described
hereunder.
Agnew $15.10 per week
Argyle $39.30
Balladonia $14.90
Barrow Island $25.60
Boulder $6.20
Broome $24.00
Bullfinch $7.20

Carnarvon $12.30
Cockatoo Island $26.40
Coolgardie $6.20
Cue $15.40
Dampier $20.80
Denham $12.30
Derby $25.00
Esperance $4.60
Eucla $16.80
Exmouth $21.60
Fitzroy $30.20
Goldsworthy $13.70
Halls Creek $34.40
Kalbarri $5.10
Kalgoorlie $6.20
Kambalda $6.20
Karratha $24.70
Koolan Island $26.40
Koolyanobbing $7.20
Kununurra $39.30
Laverton $15.30
Learmonth $21.60
Leinster $15.10
Leonora $15.30
Madura $15.90
Marble Bar $37.50
Meekatharra $13.20
Mt Magnet $16.40
Mundrabilla $16.40
Newman $14.50
Norseman $12.80
Nullagine $37.40
Onslow $25.60
Pannawonica $19.50
Paraburdoo $19.30
Port Headland $20.70
Ravensthorpe $8.10
Roebourne $28.30
Sandstone $15.10
Shark Bay $12.30
Shay Gap $13.70
Southern Cross $7.20
Telfer $34.80
Teutonic Bore $15.10
Tom Price $19.30
Whim Creek $24.50
Wickham $23.80
Wiluna $15.40
Wittenoom $33.20
Wyndham $37.10

(b) Except as provided in Clause C, an employee who has
(i) A dependant, shall be paid double the allow-

ance prescribed in Clause A.
(ii) A partial dependant, shall be paid the allow-

ance prescribed in Clause A plus the difference
between that rate and the amount such partial
dependant is receiving by way of a district or
location allowance.

(c) (i) Where an employee is provided with board
and lodging by the Company, free of charge,
or

(ii) Is provided with an allowance in lieu of board
and lodging. Such employee shall be paid 66
and two third percent of the allowances pre-
scribed on Clause A.

(d) Where an employee is on annual leave or received
payment in lieu of annual leave he/she shall be paid
for the period of such leave the location allowance
to which he/she would ordinarily be entitled.

(e) Where an employee is on long service leave or other
approved leave with pay (other than annual leave)
the employee shall only be paid location allowance
for the period of such leave the employee remains in
the location in which the employee is employed.

6.  Living Out Allowance
A Living Out Allowance of $37.80 per day ($264.40 per

week) shall be paid to an employee whose application for the
Living Out Allowance is approved by the Company.
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Refer to Schedule 3 for details of the Living Out Allowance.
7.  Crane Allowance
Employees in possession of a valid Western Australian Crane

Drivers ticket will be paid an allowance of $20.00 per week.
8.  Pilbara Iron Ore Industry
When personnel are working in the Iron Ore industry in the

Pilbara area of Western Australia the following allowances
will be paid—

(a) A disability allowance of $1.61 per hour.
(b) An allowance of $17.68 per day for personnel work-

ing at Nimingarra and residing at Yarrie camp to
compensate for the differing work conditions from
Yarrie to Nimingarra.

9. Electrical Allowance
Where a person is required to hold an A or B class electrical

licence they shall be paid an allowance of $13.20 per week.
This allowance will only be paid if the person is required by
the Company to perform work for which the licence is re-
quired as defined in the Mines Safety and Inspection Act 1994.

SCHEDULE 2—MAINTENANCE EMPLOYEE
ASSESSMENT SYSTEM

This schedule describes how the competency of all mainte-
nance employees is to be assessed. It is generally based upon
the National Competency Standards.

1. All assessments must be carried out using a person who is
an accredited workplace assessor according to the requirements
of the National Competency Standards.

2. The assessor shall not be the Supervisor directly in charge
of the employee.

3. Attached schedules show the modules required for each
classification of employee.

4. Modules must be attempted and passed in the order shown.
5. A module cannot be attempted unless the shown pre req-

uisite units have been passed first.
6. Employees who are unhappy with their assessment may

appeal that assessment to another assessor who will carry out

another assessment as soon as practical. Employees may only
appeal each assessment once.

7. If an employee fails the assessment for a module they
may reattempt that module after a period of not less than one
month.

8. A file will be kept on site showing the detailed criteria for
each module, this file will be available for inspection by all
employees.

9. Employees will be provided with photocopies of a mod-
ule they wish to be assessed on when they request a booking
be made for the assessment.

10. The Company will provide a full time workplace asses-
sor for the first 6 months of this agreement to ensure adequate
assessments can be carried out.

11. Current employees will remain on their current rate of
pay (plus any percentage adjustment noted in schedule 1 of
this agreement) until they have completed all the competency
modules required for their current rate of pay. Once they have
completed all the modules required for their current rate of
pay, they may then attempt further modules as nominated for
their employment classification and they will be paid the
amount nominated in schedule 1 of this agreement for each
additional module completed.

12. Employees may attempt modules designated as appro-
priate to a higher classification once they have completed all
the modules appropriate to their own classification. The Com-
pany will not be obliged to pay for any of these modules that
are not within the employees current classification. However,
should a vacancy occur in a higher classification and it be
offered to the employee and the employee accept the position,
any modules passed will be taken into account and the em-
ployee paid appropriately.

13. The Company may add further competency modules to
the attached schedules at any time and should an employee
attempt these modules they will be paid according to schedule
1. However, the number of modules set as equivalent to the
existing level system will not be altered if such further mod-
ules are added.

FITTER UNITS

# Unit Description Pre Requisites
45 18.29A Tune diesel engine 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A, 18.26A, 18.27A, 18.32A, 18.55A
44 18.21A Maintain and repair hydraulic systems 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A, 18.20A
43 Additional Units 18.43A Diagnose and repair automatic transmissions 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.5A, 18.6A, 18.12A, 18.18A, 18.42A
42 18.40A Maintain and repair suspension systems 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A, 18.9A
41 18.41A Maintain and repair steering systems 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A, 18.9A
40 18.42A Diagnose and repair manual transmission 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.5A, 18.6A
39 18.44A Diagnose and repair drive line and final drives 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.5A, 18.6A
38 18.19A Maintain and repair pneumatic systems 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.18A, 18.55A, 18.6A
37 Old Level 3 18.26A Maintain diesel fuel systems 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
36 18.24A Maintain and repair engine cooling systems 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
35 18.18A Maintain pneumatic system components 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
34 18.20A Maintain hydraulic system components 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A
33 2.6C Plan a complete activity nil
32 18.39A Diagnose and repair track type undercarriage 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A, 18.9A
31 5.4A Perform routine Oxy acetylene welding nil
30 18.12A Mechanical seals- installing and removal 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
29 Old Level 2 18.32A Maintain & repair induction/exhaust systems 2.5C, 9.1A, 9.2A, 18.1A, 18.2A, 18.5A
28 18.5A Bearings-fault diagnosis installation and removal 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
27 18.35A Diagnose and repair braking systems 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A
26 18.6A Dismantle/repair/replace/assemble and fit engineering components 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A
25 18.55A Dismantle/replace and assemble engineering components 2.5C, 9.1A, 9.2A, 18.1A, 18.2A
24 18.30A Diagnose and repair low voltage electrical systems 2.5C, 5.1A, 9.2A, 18.1A
23 18.38A Maintain and repair wheels and tyres 18.1A
22 18.25A Service combustion engines 18.1A
21 18.11A Isolate/shutdown machines/equipment nil
20 15.4A Perform inspection (basic) nil
19 13.3A Work safely with industrial chemicals and materials nil
18 12.3A Precision mechanical measurement nil
17 12.2A Basic electric/electronic measurement nil
16 12.1A Use preset comparison measuring device nil
15 11.11A Manual handling nil
14 11.9A Handle/move bulk fluids/gasses nil
13 Old Level 1 9.2A Interpret technical drawing nil
12 9.1A Draw and interpret sketch nil
11 5.12A Perform routine manual arc welding nil
10 5.1A Manual soldering-desoldering electrical/electronic components nil
9 2.7C Perform computations (basic) nil
8 2.5C Measure with graduated devices nil
7 2.3C Operate in a work based team environment nil
6 2.2C Organise and analize information nil
5 2.1C Apply quality systems nil
4 1.4F Plan to undertake routine task nil
3 1.3F Apply quality procedures nil
2 1.2F Apply principles of OH&S in work environment nil
1 1.1F Undertake interactive workplace communication nil
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BOILERMAKER/WELDER UNITS

# Unit Description Pre Requisites
45 18.20A Maintain hydraulic system components 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A
44 Additional Units 18.18A Maintain pneumatic system components 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
43 18.25A Service combustion engines 18.1A
42 11.14A Undertake warehouse despatch process 11.11A, 11.06A
41 11.13A Undertake warehouse receival process 11.11A
40 11.8A Package materials (warehouse and store) nil
39 18.44A Diagnose and repair drive line and final drives 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.5A, 18.6A
38 14.1B Schedule material deliveries nil
37 18.39A Diagnose and repair track type undercarriage 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A, 18.9A
36 Old Level 3 18.6A Dismantle/repair/replace/assemble and fit engineering components 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A
35 18.12A Mechanical seals- installing and removal 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
34 5.8A Advanced manual thermal cutting, gouging and shaping 5.7A
33 18.55A Dismantle/replace and assemble engineering components 2.5C, 9.1A, 9.2A, 18.1A, 18.2A
32 18.38A Maintain and repair wheels and tyres 18.1A
31 2.6C Plan a complete activity nil
30 2.4C Assist in the provision of on the job training nil
29 18.11A Isolate/shutdown machines/equipment nil
28 Old Level 2 5.10A Undertake fabrication forming and shaping 9.2A, 18.1A
27 18.2A Use power tools/hand held operation nil
26 18.1A Use hand tools nil
25 15.4A Perform inspection (basic) nil
24 13.3A Work safely with industrial chemicals and materials nil
23 12.6A Mark off/out (general engineering) nil
22 12.3A Precision mechanical measurement nil
21 12.2A Basic electric/electronic measurement nil
20 12.1A Use preset comparison measuring device nil
19 11.11A Manual handling nil
18 11.9A Handle/move bulk fluids/gasses nil
17 9.2A Interpret technical drawing nil
16 9.1A Draw and interpret sketch nil
15 5.23A Weld using submerged arc process nil
14 5.21A Weld using Oxy acetylene welding nil
13 Old Level 1 5.15A Weld using manual metal arc welding process nil
12 5.7A Manual heating, thermal cutting and gouging nil
11 5.6A Perform silver brazing and/or silver soldering nil
10 5.4A Perform routine Oxy acetylene welding nil
9 5.3A Soft Soldering (basic) nil
8 2.7C Perform computations (basic) nil
7 2.3C Operate in a work based team environment nil
6 2.5C Measure with graduated devices nil
5 2.1C Apply quality systems nil
4 1.4F Plan to undertake routine task nil
3 1.3F Apply quality procedures nil
2 1.2F Apply principles of OH&S in work environment nil
1 1.1F Undertake interactive workplace communication nil

SERVICE PERSON UNITS

# Unit Description Pre Requisites
28 2.6C Plan a complete activity nil
27 2.4C Assist in the provision of on the job training nil
26 Additional Units 5.7A Manual heating, thermal cutting and gouging nil
25 5.12A Perform routine manual arc welding nil
24 18.26A Maintain diesel fuel systems 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
23 18.12A Mechanical seals- installing and removal 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
22 18.6A Dismantle/repair/replace/assemble and fit engineering components 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A
21 Old Level 3 18.55A Dismantle/replace and assemble engineering components 2.5C, 9.1A, 9.2A, 18.1A, 18.2A
20 18.38A Maintain and repair wheels and tyres 18.1A
19 18.25A Service combustion engines 18.1A
18 18.11A Isolate/shutdown machines/equipment nil
17 18.2A Use power tools/hand held operation nil
16 18.1A Use hand tools nil
15 15.4A Perform inspection (basic) nil
14 13.3A Work safely with industrial chemicals and materials nil
13 Old Level 2 11.11A Manual handling nil
12 11.9A Handle/move bulk fluids/gasses nil
11 9.2A Interpret technical drawing nil
10 9.1A Draw and interpret sketch nil
9 2.7C Perform computations (basic) nil
8 2.5C Measure with graduated devices nil
7 2.3C Operate in a work based team environment nil
6 2.2C Organise and analyze information nil
5 Old Level 1 2.1C Apply quality systems nil
4 1.4F Plan to undertake routine task nil
3 1.3F Apply quality procedures nil
2 1.2F Apply principles of OH&S in work environment nil
1 1.1F Undertake interactive workplace communication nil
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AUTO ELECTRICIAN UNITS

# Unit Description Pre Requisites
45 18.20A Maintain hydraulic system components 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A
44 18.18A Maintain pneumatic system components 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
43 Additional Units 18.44A Diagnose and repair drive line and final drives 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.5A, 18.6A
42 18.32A Maintain & repair induction/exhaust systems 2.5C, 9.1A, 9.2A, 18.1A, 18.2A, 18.5A
41 5.7A Manual heating, thermal cutting and gouging nil
40 5.12A Perform routine manual arc welding nil
39 18.12A Mechanical seals- installing and removal 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
38 18.24A Maintain and repair engine cooling systems 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
37 18.35A Diagnose and repair braking systems 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A
36 Old Level 3 2.2C Organise and analyze information nil
35 5.4A Perform routine Oxy acetylene welding nil
34 5.6A Perform silver brazing and/or silver soldering nil
33 18.40A Maintain and repair suspension systems 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.6A, 18.9A
32 2.6C Plan a complete activity nil
31 2.4C Assist in the provision of on the job training nil
30 18.26A Maintain diesel fuel systems 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
29 18.5A Bearings-fault diagnosis installation and removal 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A, 18.6A
28 Old Level 2 18.6A Dismantle/repair/replace/assemble and fit engineering components 2.5C, 9.1A, 9.2A, 12.3A, 18.1A, 18.2A, 18.3A, 18.55A
27 18.55A Dismantle/replace and assemble engineering components 2.5C, 9.1A, 9.2A, 18.1A, 18.2A
26 18.37A Diagnose and repair low voltage charging systems 2.5C, 5.1A, 9.2A, 18.1A, 18.30A
25 18.31A Diagnose and repair low voltage starting systems 2.5C, 5.1A, 9.2A, 18.1A
24 18.30A Diagnose and repair low voltage electrical systems 2.5C, 5.1A, 9.2A, 18.1A
23 18.38A Maintain and repair wheels and tyres 18.1A
22 18.25A Service combustion engines 18.1A
21 18.2A Use power tools/hand held operation nil
20 18.1A Use hand tools nil
19 18.11A Isolate/shutdown machines/equipment nil
18 15.4A Perform inspection (basic) nil
17 13.3A Work safely with industrial chemicals and materials nil
16 12.3A Precision mechanical measurement nil
15 12.2A Basic electric/electronic measurement nil
14 12.1A Use preset comparison measuring device nil
13 Old Level 1 11.11A Manual handling nil
12 11.9A Handle/move bulk fluids/gasses nil
11 9.2A Interpret technical drawing nil
10 9.1A Draw and interpret sketch nil
9 5.1A Manual soldering-desoldering electrical/electronic components nil
8 2.7C Perform computations (basic) nil
7 2.5C Measure with graduated devices nil
6 2.3C Operate in a work based team environment nil
5 2.1C Apply quality systems nil
4 1.4F Plan to undertake routine task nil
3 1.3F Apply quality procedures nil
2 1.2F Apply principles of OH&S in work environment nil
1 1.1F Undertake interactive workplace communication nil

STOREPERSON UNITS

# Unit Description Pre Requisites
28 14.1B Schedule material deliveries nil
27 Additional Units 2.6C Plan a complete activity nil
26 2.4C Assist in the provision of on the job training nil
25 18.11A Isolate/shutdown machines/equipment nil
24 18.2A Use power tools/hand held operation nil
23 18.1A Use hand tools nil
22 11.7A Administer inventory procedures 2.7C
21 Old Level 3 15.4A Perform inspection (basic) nil
20 2.9C Perform computer operations nil
19 13.3A Work safely with industrial chemicals and materials nil
18 12.1A Use preset comparison measuring device nil
17 11.14A Undertake warehouse despatch process 11.11A, 11.06A
16 11.13A Undertake warehouse receival process 11.11A
15 11.11A Manual handling nil
14 11.9A Handle/move bulk fluids/gasses nil
13 Old Level 2 11.8A Package materials (warehouse and store) nil
12 11.A5 Pick and process order nil
11 9.2A Interpret technical drawing nil
10 9.1A Draw and interpret sketch nil
9 2.7C Perform computations (basic) nil
8 2.5C Measure with graduated devices nil
7 2.3C Operate in a work based team environment nil
6 2.2C Organise and analyze information nil
5 Old Level 1 2.1C Apply quality systems nil
4 1.4F Plan to undertake routine task nil
3 1.3F Apply quality procedures nil
2 1.2F Apply principles of OH&S in work environment nil
1 1.1F Undertake interactive workplace communication nil
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LABOURER UNITS

# Unit Description Pre Requisites
16 18.38A Maintain and repair wheels and tyres 18.1A
15 18.11A Isolate/shutdown machines/equipment nil
14 18.2A Use power tools/hand held operation nil
13 18.1A Use hand tools nil
12 13.3A Work safely with industrial chemicals and materials nil
11 11.11A Manual handling nil
10 11.9A Handle/move bulk fluids/gasses nil
9 Additional Units 11.8A Package materials (warehouse and store) nil
8 2.7C Perform computations (basic) nil
7 2.5C Measure with graduated devices nil
6 2.3C Operate in a work based team environment nil
5 2.1C Apply quality systems nil
4 1.4F Plan to undertake routine task nil
3 1.3F Apply quality procedures nil
2 1.2F Apply principles of OH&S in work environment nil
1 1.1F Undertake interactive workplace communication nil

SCHEDULE 3—LIVING OUT ALLOWANCE
1. Introduction
The intent of Living Out Allowance (L.O.A.) is to provide

accommodation assistance to employees in lieu of board and
lodging when this is normally provided by the Company.

2. Who is Entitled to L.O.A.
An employee is entitled to L.O.A. when—

• The employee is married and living with their im-
mediate family.

• The employee is living in a defacto relationship of
more than 6 months duration.

• The employee is employed and Company provided
accommodation is unavailable.

• The employee is notified at commencement of a par-
ticular project that there will not be Company
provided accommodation for that project and L.O.A.
will be paid.

The employee will not be required to take up occupancy of
Company provided accommodation in any six month period.
At the end of the fifth month in any six month period the em-
ployee shall seek advice from the Project Manager for the
continuation of the payment of L.O.A. or the availability of
Company provided accommodation. Should the employee
choose not to accept the Company provided accommodation
the payment of L.O.A. shall cease at the end of the six month
period.

3. Eligibility Criteria for L.O.A.
The eligibility for L.O.A. is subject to an employee provid-

ing the Project Manager with—
• Married employees—

* Evidence of legal marriage
* Evidence of home ownership or tenancy agree-

ment of the occupied property.
• Employees in Defacto relationships—

* A statutory declaration certifying—
n the partners full name
n a bonafide defacto relationship of at

least 6 months

n the parties are living together at the
declared residential address

n evidence of ownership or tenancy
agreement of the occupied property.

The statutory declaration must be witnessed by an eligible
person (Justice of the Peace or Commissioner of Declarations).

If a couple are both working for the Company, either on the
same project or separate Company projects, only one person
is eligible to receive L.O.A. if both people reside in the same
household.

4. Payment of L.O.A.
• The payment of L.O.A. will be from the date of ap-

proval by the Project Manager.
• L.O.A. payments will continue for—

* days worked
* annual leave days
* sick leave days
* days stood down because of inclement weather
* days on workers compensation
* leisure days off
* bereavement or carer’s leave

• L.O.A. payments will not continue for—
* approved leave without pay
* unauthorised absence from work
* long service leave

• Payment of L.O.A. will cease upon termination of
employment regardless of the reason for the termi-
nation of employment.

SCHEDULE 4—PLANT PERFORMANCE REPORT
(EXAMPLE ONLY)

The report shown below is an example of how the proposed
monthly Plant Performance Report will appear. Employees,
Foremen and Managers are encouraged to contribute to modi-
fications to this report that will more clearly show the
Company’s maintenance performance.
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MANA SCAFFOLDING INDUSTRIAL AGREEMENT.
No. AG 13 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders’ Labourers, Painters &

Plasterers Union of Workers
and

Mana Scaffolding Pty Ltd.
AG 13 of 1999.

Mana Scaffolding Industrial Agreement.

COMMISSIONER S J KENNER.
15 March 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Mana Scaffolding Industrial Agreement as
filed in the Commission on 28 January 1999 be and is
hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Mana Scaffolding In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Unions”) and Mana Scaffold-
ing Pty Ltd (hereinafter referred to as the “Company”) in the
State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately six (6) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
2. Superannuation
The Company will immediately increase its level of pay-

ment to $60 per week per employee.
The Company will advise all employees subject to the Agree-

ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
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(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination;

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employ-

ees covered by the agreement, to be financial members of the
BLPPU and the CMETU.

22.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU (Signed)

...........................................
Date:      /     /

(Signed)
...........................................
WITNESS

The Company: (Signed)
...........................................

 Company SIGNATURE
  Seal Date:    6/1/99

Dennise McKay
...........................................
PRINT NAME

(Signed)
...........................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Labourer Group 1 16.47 16.92 17.15
Labourer Group 2 15.90 16.34 16.56
Labourer Group 3 15.48 15.90 16.12
Plaster, Fixer 17.11 17.58 17.82
Painter, Glazier 16.73 17.19 17.42
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Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Signwriter 17.09 17.56 17.80
Carpenter/Roofer 17.22 17.70 17.93
Bricklayer 17.05 17.52 17.75
Refractory Bricklayer 19.58 20.12 20.38
Stonemason 17.22 17.70 17.93
Rooftiler 16.92 17.38 17.62
Marker/Setter Out 17.72 18.21 18.46
Special Class T 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Plasterer, Fixer
Year 1 7.18 7.38 7.48
Year 2 (1/3) 9.42 9.68 9.81
Year 3 (2/3) 12.84 13.19 13.37
Year 4 (3/3) 15.06 15.48 15.69
Painter. Glazier
Year 1 (.5/3/5) 7.03 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.20 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.55 12.89 13.06
Year 4 (3/3), (3.5/3.5) 14.73 15.13 15.33
Signwriter
Year 1 (.5/3.5) 7.18 7.38 7.48
Year 2 (1/3, 1.5/3.5) 9.40 9.65 9.78
Year 3 (2/3. 2.5/3.5) 12.82 13.17 13.35
Year 4 (3/3, 3/5/3.5) 15.04 15.46 15.66
Carpenter
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Bricklayer
Year 1 7.16 7.36 7.46
Year 2 (1/3) 9.37 9.63 9.76
Year 3 (2/3) 12.79 13.14 13.31
Year 4 (3/3) 15.00 15.41 15.62
Stonemason
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Rooftiler
6 months 9.65 9.91 10.04
2nd 6 months 10.61 10.90 11.04
Year 2 12.39 12.73 12.90
Year 3 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a person’s ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.85
Above $2.13m to $4.47m $2.20
Over $4.47m $2.80

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.40
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4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.20

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.55
Above $2.13m to $4.47m $1.75
Over $4.47m $2.00
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.13m $1.25
Above $2.l3m to 5.89m $1.55
Above $5.89m to $11.77m $1.80
Above $11.77m to $24m $2.00
Above $24m to $59.4m $2.30
Over $59.4m $2.50

“C.B.D.’— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

‘West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastem side of Havelock Street will be in the ‘CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value” —shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8.It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and

the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedure
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12.  Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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MENCHETTI NOMINEES INDUSTRIAL
AGREEMENT.

No. AG 23 of 1999.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers & Other

and
Menchetti Nominees Pty Ltd.

AG 23 of 1999.

Menchetti Nominees Industrial Agreement.

COMMISSIONER S J KENNER.
31 March 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Menchetti Nominees Industrial Agreement
as filed in the Commission on 12 February 1999 be and is
hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Menchetti Nominees

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Menchetti Nomi-
nees Pty Ltd (hereinafter referred to as the “Company”) in the
State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)

Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately three (3) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
2. Superannuation
The Company will immediately increase its level of pay-

ment to $60 per week per employee.
The Company will advise all employees subject to the Agree-

ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.
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13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination; or

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU .......................................

Date:      /     /
.......................................
WITNESS

CMETU .......................................
Date:      /     /
.......................................
WITNESS

The Company: .......................................
SIGNATURE

 Company Date:      /     /
  Seal .......................................

PRINT NAME
.......................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Labourer Group 1 16.47 16.92 17.15
Labourer Group 2 15.90 16.34 16.56
Labourer Group 3 15.48 15.90 16.12
Plaster, Fixer 17.11 17.58 17.82
Painter, Glazier 16.73 17.19 17.42
Signwriter 17.09 17.56 17.80
Carpenter 17.22 17.70 17.93
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Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Bricklayer 17.05 17.52 17.75
Refractory Bricklayer 19.58 20.12 20.38
Stonemason 17.22 17.70 17.93
Rooftiler 16.92 17.38 17.62
Marker/Setter Out 17.72 18.21 18.46
Special Class T 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Plasterer, Fixer
Year l 7.18 7.38 7.48
Year 2 (1/3) 9.42 9.68 9.81
Year 3 (2/3) 12.84 13.19 13.37
Year 4 (3/3) 15.06 15.48 15.69
Painter. Glazier
Year l (.5/3/5) 7.03 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.20 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.55 12.89 13.06
Year 4 (3/3), (3.5/3.5) 14.73 15.13 15.33
Signwriter
Year l (.5/3/5) 7.18 7.38 7.48
Year 2 (1/3), (1.5/3.5) 9.40 9.65 9.78
Year 3 (2/3), (2.5/3.5) 12.82 13.17 13.35
Year 4 (3/3), (3.5/3.5) 15.04 15.46 15.66
Carpenter
Year l 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Bricklayer
Year l 7.16 7.36 7.46
Year 2 (1/3) 9.37 9.63 9.76
Year 3 (2/3) 12.79 13.14 13.31
Year 4 (3/3) 15.00 15.41 15.62
Stonemason
Year l 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Rooftiler
6 months 9.65 9.91 10.04
2nd 6 months 10.61 10.90 11.04
Year 2 12.39 12.73 12.90
Year 3 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a person’s ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.3m $1.85
Above $2.13m to $4.47m $2.20
Over $4.47m $2.80
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.40

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.20
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.55
Above $2.13m to $4.47m $1.75
Over $4.47m $2.00
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.13m $1.25
Above $2.l3m to 5.89m $1.55
Above $5.89m to $11.77m $1.80
Above $11.77m to $24m $2.00
Above $24m to $59.4m $2.30
Over $59.4m $2.50

“C.B.D.’—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
‘West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastem side of Havelock
Street will be in the ‘CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedure
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12.  Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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MINESITE PERSONNEL PTY LTD
INDUSTRIAL AGREEMENT.

No. AG 28 of 1999.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers

and
Minesite Personnel Pty Ltd.

AG 28 of 1999.

Minesite Personnel Pty Ltd Industrial Agreement.

COMMISSIONER S J KENNER.
31 March 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Minesite Personnel Pty Ltd Industrial Agree-
ment as filed in the Commission on 2 March 1999 be and
is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Minesite Personnel

Pty Ltd Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Minesite Person-
nel Pty Ltd (hereinafter referred to as the “Company”) in the
State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work

covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately four (4) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes and Appendix –
Resolution of Disputes Requirements of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
2. Superannuation

(i) The Company will immediately increase its level of
payment to $60 per week per employee or 7% of
Ordinary time Earnings, whichever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company reach
an agreement pursuant to section 49C(2)(d) of the
Act to change the complying superannuation fund
or scheme the Company will, within seven days of
the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund
or scheme requested by the employee.
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(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. First aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand alowances, in chargeof plant
allowance and supervisory allowances where appli-
cable. The term includes any regular over-award pay
as well as casual rates received and any additional
rates and allowances paid for work undertaken dur-
ing ordinary hours of work, excluding fares and travel
and other reimbursement allowances.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application

of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU ......................................

Date:      /     /
......................................
WITNESS

CMETU ......................................
Date:      /     /
......................................
WITNESS
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The Company: ......................................
SIGNATURE

Company Date:      /     /
  Seal ......................................

PRINT NAME
......................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Labourer Group 1 16.92 17.15
Labourer Group 2 16.34 16.56
Labourer Group 3 15.90 16.12
Plaster, Fixer 17.58 17.82
Painter, Glazier 17.19 17.42
Signwriter 17.56 17.80
Carpenter 17.70 17.93
Bricklayer 17.52 17.75
Refractory Bricklayer 20.12 20.38
Stonemason 17.70 17.93
Rooftiler 17.38 17.62
Marker/Setter Out 18.21 18.46
Special Class T 18.45 18.69

APPRENTICE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Plasterer, Fixer
Year l 7.38 7.48
Year 2 (1/3) 9.68 9.81
Year 3 (2/3) 13.19 13.37
Year 4 (3/3) 15.48 15.69
Painter. Glazier
Year l (.5/3/5) 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.89 13.06
Year 4 (3/3), (3.5/3.5) 15.13 15.33
Signwriter
Year l (.5/3/5) 7.38 7.48
Year 2 (1/3), (1.5/3.5) 9.65 9.78
Year 3 (2/3), (2.5/3.5) 13.17 13.35
Year 4 (3/3), (3.5/3.5) 15.46 15.66

Carpenter
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78

Bricklayer
Year l 7.36 7.46
Year 2 (1/3) 9.63 9.76
Year 3 (2/3) 13.14 13.31
Year 4 (3/3) 15.41 15.62

Stonemason
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78

Rooftiler
6 months 9.91 10.04
2nd 6 months 10.90 11.04
Year 2 12.73 12.90
Year 3 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS

• Site safety and the involvement of the site safety com-
mittee

• Peer intervention and support

• Rehabilitation

3. WORKPLACE POLICY

a) A person who is dangerously affected by drugs or
alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a person’s ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION

To assist with the adoption and implementation with this
policy the company will—

a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.

b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to compen-
sate for all special factors/disabilities on the project and in
lieu of all award special rates, with the exception of rates re-
lating to the lifting of heavy blocks, cleaning down brickwork
and the use of explosive powered tools which will be payable
to an employee when he/she encounters that particular dis-
ability.
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4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.1m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.1m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.l7m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.’—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
‘West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastem side of Havelock
Street will be in the ‘CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedure
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12.  Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.
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18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

MINISTRY OF THE PREMIER & CABINET OFFICE
OF THE LEADER OF THE OPPOSITION

ENTERPRISE BARGAINING AGREEMENT 1999.
No. PSA AG 11 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Director General
Ministry of Premier & Cabinet.

No. PSA AG 11 of 1999.

Ministry of The Premier & Cabinet Office of the Leader of
the Opposition Enterprise Bargaining Agreement 1999.

8 April 1999.

Order.
HAVING heard Mr R Carlton on behalf of The Civil Service
Association of Western Australia Incorporated, and Mr G
Moore on behalf of the Director General Ministry of Premier
& Cabinet now therefore, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

1. THAT the agreement to be known as the “Ministry
of The Premier & Cabinet Office of the Leader of
the Opposition Enterprise Bargaining Agreement
1999” reflected in the schedule to this order shall be
and is registered with effect on the 24th day of March
1999.

2. THAT the Ministry of The Premier & Cabinet Of-
fice of the Leader of the Opposition Enterprise
Bargaining Agreement 1999 shall replace the Min-
istry of the Premier and Cabinet Office of the Leader
of the Opposition Enterprise Bargaining Agreement
1996 with effect on the 24th day of March 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

1.—TITLE
This Agreement shall be known as the “Ministry of The Pre-

mier & Cabinet Office of the Leader of the Opposition
Enterprise Bargaining Agreement 1999” and shall replace the
Ministry of the Premier and Cabinet Office of the Leader of
the Opposition Enterprise Bargaining Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Date And Operation of Agreement
8. No Further Claims

9. Single Bargaining Unit
10. Relationship to Parent Awards
11. Re-Open Negotiations
12. Availability of Agreement
13. Dispute Resolution Procedure
14. Objectives and Principles
15. Continuous Improvement
16. Productivity Measurement
17. Productivity Initiatives
18. Implementation Of EBA Initiatives
19. Hours of Duty
20. Annual Leave
21. Long Service Leave
22. Salary Increases
23. Contract Workers
24. Part-Time Work
25. Parental Leave
26. Ceremonial/Cultural Leave
27. Family Leave
28. Bereavement Leave
29. Public Holidays
30. Annual Leave Loading
31. Overpayments
32. Salary Packing
33. Personnel File

3.—SCOPE
This Enterprise Bargaining Agreement shall apply to em-

ployees including Senior Executive Service employees working
in the Ministry of the Premier and Cabinet in the Office of the
Leader of the Opposition.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Ministry of The Pre-

mier & Cabinet and the Civil Service Association of Western
Australia Inc.

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the number of employees cov-

ered by this Agreement is 14.

6.—DEFINITIONS
In this Agreement, the following terms shall have the fol-

lowing meanings—
(1) “Agreement” shall mean the Ministry of the Premier

and Cabinet Office of the Leader of the Opposition
Enterprise Bargaining Agreement 1999.

(2) “The Ministry” shall mean the Ministry of The Pre-
mier & Cabinet.

(3) “The Office” shall mean the office of the Political
Office Holder as defined in the Public Sector Man-
agement Act.

(4) “Employee” shall mean a person who is referred to
in the Scope Clause of this Agreement.

(5) “Employer” shall mean the Director General of the
Ministry of The Premier & Cabinet, as delegate of
the Minister for Public Sector Management, the
employer of Ministerial Officers.

(6) “The Parties” shall mean the employer and Union
when referred to jointly in this agreement.

(7) “Parental leave” shall mean a period of unpaid leave
available to an employee.

(8) “Replacement employee” shall mean an employee
specifically engaged to replace an employee proceed-
ing on parental leave.

(9) “Spouse” shall include de facto spouse.
(10) “Permanent Part-time Employment” shall mean regu-

lar and continuing employment up to a maximum of
30.4 hours per week.

(11) “Union” shall mean The Civil Service Association
of Western Australia Inc.

(12) “WAIRC” shall mean The Western Australian Indus-
trial Relations Commission

7.—DATE AND OPERATION OF AGREEMENT
(1) This Agreement shall operate from the date of registra-

tion in the WAIRC and shall remain in force for a period of
two years from the date of registration.
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(2) During the life of the Agreement the parties will con-
tinue to address a range of issues and reforms specifically aimed
at increasing productivity. The parties agree that these issues
will form the basis of future negotiations.

(3) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement, except where the award salary rate is higher in
which case the award salary rate shall apply.

(4) The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the Agreement by notification in writing to the other party and
to the WAIRC or replaces this Agreement with a subsequent
Agreement.

8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms or this Agreement or provided for in National or
State Wage Case Decisions.

The agreement shall not operate so as to cause an employee
to suffer a reduction in ordinary time earnings.

9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bar-

gaining Unit (SBU). The SBU comprised of representatives
from the employer and the Union.

10.—RELATIONSHIP TO THE PARENT AWARD
This Agreement shall be read in conjunction with the Public

Service Award 1992. In the case of any inconsistencies, this
Agreement shall have precedence to the extent of any incon-
sistencies. Where the agreement is silent the Award prevails.

11.—RE-OPEN NEGOTIATIONS
The parties agree to commence negotiations at least six (6)

months prior to the expiration of the period of this Agreement
to negotiate a replacement Agreement.

12.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to a copy of this Agree-

ment. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the agency
supplied by the employee, and the location of the copies will
be communicated to all employees.

13.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any ques-

tions, dispute or difficulties that arise under this Agreement—
(1) The Union representative and /or the employee/s con-

cerned shall discuss the matters with the immediate
supervisor in the first instance. An employee may be
accompanied by a Union representative.

(2) If the matter is not resolved within 5 working days
following the discussion in accordance with para-
graph (1) the matter shall be referred by the Union
representative or employee to the employer for reso-
lution.

(3) If the matter is not resolved within 5 working days
of the Union representative’s or employee’s notifi-
cation of the dispute to the employer, it may be
referred by the Union or the employer to the WAIRC.

14.—OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—

(1) To satisfy the requirements of clients and customers
through the provision of reliable, efficient and com-
petitive services;

(2) To achieve the Ministry’s mission and improve pro-
ductivity and efficiency in the Ministry through
ongoing improvements;

(3) To promote the development of trust and motivation
and to continue to foster enhanced employee rela-
tions;

(4) To promote participative decision making processes
and practices;

(5) To promote increased satisfaction from jobs and se-
cure employment opportunities;

(6) To develop and pursue changes on a co-operative
basis by using participative practices

15.—CONTINUOUS IMPROVEMENT
It is agreed that there will be full support and involvement

in the process of continuous improvement. An employee is
expected to contribute to the improvement of performance and
productivity in the Ministry by—

(1) making regular and consistent suggestions to ensure
there is no duplication and double handling and to
improve performance and productivity of the Office.

(2) periodical review of work practices to ensure maxi-
mum productivity gains are obtained from existing
and emerging technologies and undertaking neces-
sary training.

(3) periodical planning and initiating innovative work
practices in the Office, subject to approval of the em-
ployer;

(4) participating with other employees to ensure the op-
timum utilisation of resources and the effective
operation of the Office.

16.—PRODUCTIVITY MEASUREMENT
(1) The parties agree that the measurement and monitoring

of productivity improvements provides critical feedback on
the performance of the Ministry to management, employees
and other relevant stakeholders.

(2) The parties agree to assess organisational performance
according to the extent to which the objectives of the Ministry
are achieved. The parties agree that performance indicators
assist in the attainment of corporate goals in the interests of
clients, employees, the Ministry and the government on be-
half of the community.

(3) Productivity Improvements
(a) Employees will receive a salary increase of 3.5%

from the first pay day following registration for set-
ting up and internal help desk for IT problems and
queries, absorbing an increased workload within ex-
isting resource levels, increasing flexibility in work
practices with increased multi-skilling and produc-
tivity of staff and increased responsibility for budget
performance and accountability arising from changed
work practices and administrative arrangements be-
tween the Leader’s Office and the Ministry.

(b) Employees will receive a further 3.5% salary increase
payable 12 months after the first, subject to achiev-
ing the targets in a matrix which combines a number
of productivity measures. The assessment is to be
undertaken by the Chief of Staff and endorsed by the
Leader of the Opposition.

(c) The productivity Performance Measure Matrix, ex-
planatory notes and form for the Leader ’s
endorsement are at Attachment 1.

17.—PRODUCTIVITY INITIATIVES
The parties are committed to the continued development and

implementation of a broad agenda of initiatives designed to
increase the efficiency and effectiveness of the program and
service delivery of the Ministry.

18.—IMPLEMENTATION OF EBA INITIATIVES
(1) The parties will develop an agreed process for the imple-

mentation of the initiatives outlined in this Agreement.
(2) The parties agree to—

(a) monitor;
(b) review;
(c) have input into the progress of the implementation

of the Agreement.
(3) The employer will ensure that adequate resources are

allocated to support the implementation of the initiatives as
outlined in this Agreement in order to achieve the milestones.

(4) Employees will not be disadvantaged by Government
decisions or policies which impact directly on the achieve-
ment of milestones outlined in the Agreement.

19.—HOURS OF DUTY
(1) Notwithstanding Clause 16—Hours, Public Service

Award 1992, employees will be required to work thirty eight
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(38) hours per week instead of thirty seven (37) hours thirty
(30) minutes per week.

(2) Notwithstanding the provisions of Clause 17, 18 and 22
of the Public Service Award 1992, entitlements shall be calcu-
lated on the basis of a thirty eight (38) hour week.

(3) The provisions of this clause will only be applied to en-
titlements accrued after the date of registration of this
Agreement.

20.—ANNUAL LEAVE
(1) This clause is to be read in conjunction with Clause 19

of the Public Service Award.
(2) Subject to the employer’s agreement, Annual Leave must

be taken in the year in which it accrues.
(3) By agreement in writing between the employee and the

employer, an equivalent benefit payment may be accepted by
an employee in lieu of taking accrued Annual Leave. How-
ever, a minimum of 10 days of annual leave shall be taken in
the calendar year for any payout application approved.

21.—LONG SERVICE LEAVE
(1) This clause is to be read in conjunction with Clause 21

of the Public Service Award.
(2) Subject to the employer’s agreement, Long Service Leave

must be taken in the year after a full period accrues. An em-
ployee seeking to defer the taking of Long Service Leave must
put the request in writing to the employer.

(3) By agreement in writing between the employee and the
employer, an equivalent benefit payment may be accepted by
an employee in lieu of taking accrued Long Service Leave.
Provided one full entitlement is taken for each 15 years of
service.

22.—SALARY INCREASES
(1) Employees will receive the salary as contained in Sched-

ule 1 of this Agreement.
(2) Employees will receive a salary increase of 3.5 % from

the first pay day following registration and a further 3.5% 12
months later, subject to the attainment of the productivity ini-
tiatives contained in Clause 16 and Attachment 1 of this
Agreement.

23.—CONTRACT WORKERS
The Parties agree that contract staff may be employed con-

sistent with—
(1) Approved procedures for fixed term contract appoint-

ments.
(2) The general principles of Human Resource Manage-

ment pursuant to Section 8 of the Public Sector
Management Act, particularly in relation to merit
selection.

(3) The Ministry of The Premier and Cabinet’s Recruit-
ment, Selection and Employment Policy.

24.—PART-TIME WORK
(1) Definitions

(a) Part time work is defined as work that is regularly
undertaken for less than designated full time hours
and does not attract a casual loading.

(b) Part time work is denied as regular and continuing
employment up to a maximum of 30.4 hours per
week.

(2) Part time Agreement
(a) There must be an appropriate balance between part

time and full time positions within each workplace
or section. The number or proportion of part time
positions will be agreed between the employer and
the union.

(b) All part time arrangements shall be confirmed by
the employer in writing before a part time employee
commences duty and shall include the period of the
arrangement , the agreed daily and weekly hours of
duty and the starting and finishing times in accord-
ance with subclause (3) of this clause

(c) Any employee may make application to the employer
to convert from full time to part time work. The
employer shall not unreasonably withhold permis-
sion for conversion. No employee will be required

to forgo their classification level or conditions of
service in order to work part time. No employee will
be required to work part time against his or her
wishes.

(d) Any employee may make application to the employer
to convert to part time work for defined periods of
time after which the employee and the position auto-
matically revert to full time employment. The
employer shall not unreasonably withhold permis-
sion for conversion.

(e) Preference will be given in allocating part time work
to those employees returning to work from periods
of leave who seek to convert from full time to part
time employment based on their circumstances,
which may include parental leave, extended sick
leave or carers leave.

(f) An employee engaged directly as a part time em-
ployee, who wishes to become a full time employee,
will be required to seek promotion or transfer to a
full time position by application for advertised va-
cancies and/or by notification in writing to the
employer of the desire to convert to full time em-
ployment. The employer shall facilitate that
conversion.

(3) Hours of Duty
(a) Except as agreed between the employer and the un-

ion the parameters for ordinary working hours shall
be 7.am to 6.pm Monday to Friday.

(b) The employer shall give an employee 1 month’s no-
tice of any proposed variation to the starting/finishing
times, and/or days worked, provided that the em-
ployer shall not vary the employee’s total weekly
hours of duty or make any temporary variations to
the employees working hours without that employ-
ee’s written consent, a copy of which will be sent to
the Union.

(c) If agreement is reached in writing to a variation of
an employee’s working hours—

(i) Time worked up to 7.6 hours on any day is not
to be regarded as overtime but an extension of
the contract hours for that day and should be
paid at the normal rate of pay.

(ii) Additional days worked during Monday to
Friday are also regarded as an extension of
contract and should be paid at the normal rate.

(iii) Nothing in this agreement precludes a part time
employee from receiving overtime payment
for hours worked in accordance with the rel-
evant Award clause.

(4) Salary and Related Matters
(a) An employee employed on a part time basis shall be

paid a proportion of the appropriate full time salary
dependent on time worked. The salary shall be cal-
culated in the following manner—
Hours worked per fortnight       X        full time fortnightly salary
______________________                 _____________________

1

(b) A part time employee shall be entitled to annual in-
crements in accordance with the relevant Award.

(5) Conditions of employment, Leave and Allowances
A part time employee will be entitled to the same leave and

conditions prescribed in the relevant Award for full time em-
ployees with the following variations—

(a) Payment to an employee proceeding on annual leave
and long service leave will be calculated on a pro
rata basis having regard to any variations to the em-
ployees ordinary working hours during the accrual
period.
A part time employee is entitled to be paid annual
leave loading to a maximum calculated as follows—

Maximum Loading in
Hours worked per fortnight X accordance with the

relevant award
_____________________  _________________

76 1
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(b) A part time employee is entitled to sick leave credits
on a pro rata basis according to the number of hours
worked each fortnight.

(c) A part time employee will be allowed the prescribed
public holidays without deduction of pay in respect
of each holiday which is observed on a day ordinar-
ily worked by the part time employee.

(d) Part time employees are entitled to travel conces-
sions and traveling time on a pro rata basis according
to the usual number of hours worked per week.

(6) Training
Part time employees will have the same access to training,

promotion and staff development opportunities as full time
employees.

(7) Communication and Consultation
Communication and consultation mechanisms will be ex-

amined to ensure that part time employees are fully informed
and involved in decision making and the general operation of
the section and department

25.—PARENTAL LEAVE
(1) Definitions

(a) “employee” includes full time, part time, permanent
and fixed term contract employees.

(b) “replacement employee” is an employee specifically
engaged to replace an employee proceeding on pa-
rental leave.

(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 weeks

unpaid parental leave in respect of the birth of a child
to the employee or the employee’s spouse/partner.

(b) Where the employee applying for the leave is the
partner of a pregnant spouse one weeks leave may
be taken at the birth of the child concurrently with
parental leave taken by the pregnant employee.

(c) Subject to subclause (b) of this clause where both
partners are employed by the Office of State Admin-
istration the leave shall not be taken concurrently
except under special circumstances and with the ap-
proval of the employer.

(d) An employee seeking to adopt a child under the age
of five years shall be entitled to three weeks parental
leave at the placement of the child and a further pe-
riod of parental leave up to a maximum of 52 weeks.
Where both partners are employed by the Ministry,
the three week period may be taken concurrently.

(e) An employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the employee to
attend interviews or examination required for the
adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to an
additional days leave. The employee may take any
paid leave entitlement in lieu of this leave.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to substitute any part of that leave with accrued an-
nual leave or long service leave for the whole or part
of the period of parental leave.

(b) (i) Subject to all other leave entitlements being
exhausted employees shall be entitled to ap-
ply for leave without pay following parental
leave to extend their leave by up to two years.

(ii) Upon return to work employees will be enti-
tled to the same position or a position
equivalent in pay, conditions and status and
commensurate with the employee’s skills and
abilities as the one held immediately prior to
commencement of leave.

(iii) Any period of leave without pay must be ap-
plied for and approved in advance and will be
considered on a year by year basis. Where both
parents work for the agency the total period of
leave without pay following parental leave will
not exceed two years.

(c) An employee on parental leave is not entitled to paid
sick leave.

(d) Should the birth or adoption result in other than the
arrival of a child, the person concerned shall be enti-
tled to such period of paid sick leave or unpaid leave
for a period certified as necessary by a registered
medical practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the pregnancy ( or is required
to undergo a pregnancy related medical procedure)
the employee may take any paid sick leave to which
the employee is entitled or unpaid leave for a period
as certified necessary by a registered medical practi-
tioner.

(4) Notice and Variation
(a) The employee shall give not less than four week’s

notice in writing to the Ministry of the date the em-
ployee proposes to commence parental leave stating
the period of leave to be taken.

(a) An employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required
period of notice if such failure is due to the require-
ment of the adoption agency to accept earlier or later
placement of a child, or other compelling circum-
stances.

(b) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave with the approval
of the employer elect to reduce or extend the period
stated in the original application provided four weeks
written notice is provided.

(5) Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the employee make it
inadvisable for the employee to continue in her present duties,
the duties shall be modified or the employee may be trans-
ferred to a safe position at the same classification level until
the commencement of parental leave.

(6) Replacement Employee
Prior to engaging a replacement employee the Office shall

inform the person of the temporary nature of the employment
and the entitlements relating to the return to work of the em-
ployee on parental leave.

(7) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the employer not less
than four weeks prior to the expiration of parental
leave.

(b) An employee on return to work from parental leave
shall be entitled to the position which the employee
occupied immediately prior to proceeding on paren-
tal leave. Where the employee was transferred to a
safe job the employee is entitled to return to the po-
sition occupied immediately prior to transfer or to a
position equivalent in pay, conditions, status and
commensurate with the employee’s skills and abili-
ties.

(c) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition at the same classification level with duties
similar to that of the abolished position.

(d) An employee may return on a part time basis to the
same position occupied prior to the commencement
of leave or to a different position at the same classi-
fication level in accordance with the part time
provisions of the Agreement.

(e) An employee who has returned on a part time basis
may revert in consultation with the employer to full
time work at the same classification level within two
years of the recommencement of work.

(8) Effect of Leave on the Employment Contract
(a) An employee employed for a fixed term contract shall

have the same entitlement to parental leave, how-
ever the period of leave granted shall not extend
beyond the term of that contract.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 109179 W.A.I.G.

(b) Absence on unpaid parental leave shall not break the
continuity of service of an employee but shall not be
taken into account in calculating the period of serv-
ice for any purpose under the relevant award or
agreement.

(c) An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award
or agreement.

(d) An employer shall not terminate the employment of
an employee on the grounds of the employee’s ap-
plication for parental leave or absence on leave but
otherwise the rights of the employer in respect of
termination of employment are not affected.

26.—CEREMONIAL/CULTURAL LEAVE
(1) An employee covered by this agreement is entitled to

time off without loss of pay for tribal/ceremonial/cultural pur-
poses.

(2) Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities

(3) Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part thereof, shall be deducted from an-
nual leave entitlements

(4) The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.

(5) Time off without pay may be granted by arrangement
between the employer and employee for tribal/ceremonial/cul-
tural purposes.

(6) Ceremonial/cultural leave shall be available, but not lim-
ited to Aboriginal and Torres Strait Islanders.

27.—FAMILY LEAVE
(1) For the purposes of this clause, the definition of family

shall be the definition contained in the Equal Opportunity Act
1986. That is, a person who is related to the employee by blood,
marriage, affinity, adoption and includes a person who is wholly
or mainly dependent on, or is a member of the household of,
the employee.

(2) An employee with responsibilities in relation to mem-
bers of their household or immediate family may use up to 5
working days of his/her own accrued sick leave in the case of
illness of a family member.

(3) An application for sick leave for the illness of a family
member exceeding two working days shall be supported by
the certificate of a registered medical practitioner.

(4) The amount of sick leave granted without the production
of the certificate required in sub clause 3 shall not exceed, in
the aggregate, three working days in any one year.

28.—BEREAVEMENT LEAVE
Replaces Short Leave of the Public Service Award
(1) The employee is entitled to paid leave for up to 2 days on

the death of a family member.
(2) The 2 days need not be consecutive and are not to be

taken during any other period of leave.
(3) A request for such leave must be made as soon as possi-

ble and include the expected time away from work.
(4) If requested, reasonable proof must be provided by the

employee of the death of the family member and the relation-
ship between the employee and the deceased.

29.—PUBLIC HOLIDAYS
(1) The following days will be observed as fully paid holi-

days unless an employee is required to work on any of these
days—

New Year’s Day, Australia Day, Labour Day, Good Fri-
day, Easter Monday, Anzac Day, Foundation Day, Queen’s
Birthday, Christmas Day and Boxing Day.

(2) When any of the days mentioned in subclause (1) of this
clause falls on a Saturday or a Sunday, the holiday will be
observed on the next succeeding Monday.

(3) When Boxing Day falls on a Sunday or a Monday, the
holiday will be observed on the next Tuesday.

(4) In each case the substituted day will be a holiday with-
out deduction of pay and the day for which it is substituted
shall not be a holiday.

30.—ANNUAL LEAVE LOADING
Notwithstanding Clause 19. Annual Leave of the Public

Service Award 1992, Annual Leave Loading will not apply at
the time of taking annual leave. It was incorporated into an-
nual salary in the 1996 Agreement. All annual leave loading
accrued prior to the 1996 Agreement will be paid to the em-
ployee at the salary rate applicable immediately prior to this
agreement.

31.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer,
in accordance with the Ministry’s policy on the management
of overpayments, is entitled to make adjustment to the subse-
quent salaries of the employee.

(2) One-off overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made
or in the period immediately following the pay period in which
it was discovered that an overpayment occurred.

(3) Cumulative overpayments
Subject to subclauses 4. and 5., cumulative overpayments

may be recovered by the employer at a rate agreed by the em-
ployer and the employee, provided that the rate at which the
overpayment is recovered is not at a lesser rate than the rate at
which it was overpaid or $50 per week, depending on which is
the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) The employer is required to notify the employee of the
intention to recover and overpayment and to consult with the
employee as to the appropriate recovery rate.

32.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, en-

ter into a salary packaging arrangement in accordance with
the Ministry of the Premier and Cabinet Flexible Remunera-
tion Packaging Arrangements.

(2) Salary packaging is an arrangement whereby the entitle-
ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading,
(c) Non cash benefits, eg superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based in-

centives (where they exist).
(4) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(6) The salary packaging arrangement must comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.
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(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(10) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee

(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from

the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

33.—PERSONAL FILE
Where the employer maintains a personal or other file on an

employee, the employee shall be entitled to examine all mate-
rial maintained on that file and take photocopies of such
material.

SCHEDULE 1—SALARIES

ON REGISTRATION 3.5% 12 MONTHS LATER 3.5%
LEVEL DESCRIP STEP CURRENT CURRENT ANNUAL FORTNIGHT ANNUAL FORTNIGHT

ANNUAL  FORTNIGHT

LEVEL 1 U/17 yrs 1 11,922 457.07 12,339 473.07 12,771 489.63
17 yrs 2 13,933 534.17 14,421 552.87 14,925 572.22
18 yrs 3 16,252 623.08 16,821 644.89 17,410 667.46
19 yrs 4 18,813 721.27 19,471 746.51 20,153 772.64
20 yrs 5 21,126 809.94 21,865 838.29 22,631 867.63
1st yr 6 23,207 889.73 24,019 920.87 24,860 953.10
2nd yr 7 23,922 917.14 24,759 949.24 25,626 982.46
3rd yr 8 24,636 944.51 25,498 977.57 26,391 1,011.78
4th yr 9 25,346 971.73 26,233 1,005.74 27,151 1,040.94
5th yr 10 26,059 999.07 26,971 1,034.03 27,915 1,070.23
6th yr 11 26,773 1,026.44 27,710 1,062.37 28,680 1,099.55
7th yr 12 27,595 1,057.96 28,561 1,094.98 29,560 1,133.31
8th yr 13 28,163 1,079.73 29,149 1,117.52 30,169 1,156.64
9th yr 14 29,002 1,111.90 30,017 1,150.81 31,068 1,191.09

LEVEL 2 1st yr 1 30,008 1,150.47 31,058 1,190.73 32,145 1,232.41
2nd yr 2 30,779 1,180.03 31,856 1,221.33 32,971 1,264.07
3rd yr 3 31,589 1,211.08 32,695 1,253.47 33,839 1,297.34
4th yr 4 32,445 1,243.90 33,581 1,287.43 34,756 1,332.49
5th yr 5 33,341 1,278.25 34,508 1,322.99 35,716 1,369.29

LEVEL 3 1st yr 1 34,573 1,325.48 35,783 1,371.87 37,035 1,419.89
2nd yr 2 35,532 1,362.25 36,776 1,409.93 38,063 1,459.28
3rd yr 3 36,521 1,400.17 37,799 1,449.17 39,122 1,499.89
4th yr 4 37,536 1,439.08 38,850 1,489.45 40,210 1,541.58

LEVEL 4 1st yr 1 38,929 1,492.49 40,292 1,544.72 41,702 1,598.79
2nd yr 2 40,020 1,534.31 41,421 1,588.01 42,870 1,643.59
3rd yr 3 41,143 1,577.37 42,583 1,632.58 44,073 1,689.72

LEVEL 5 1st yr 1 43,305 1,660.26 44,821 1,718.36 46,389 1,778.51
2nd yr 2 44,767 1,716.31 46,334 1,776.38 47,956 1,838.55
3rd yr 3 46,285 1,774.50 47,905 1,836.61 49,582 1,900.89
4th yr 4 47,861 1,834.93 49,536 1,899.15 51,270 1,965.62

LEVEL 6 1st yr 1 50,395 1,932.08 52,159 1,999.70 53,984 2,069.69
2nd yr 2 52,118 1,998.13 53,942 2,068.07 55,830 2,140.45
3rd yr 3 53,901 2,066.49 55,788 2,138.82 57,740 2,213.68
4th yr 4 55,804 2,139.45 57,757 2,214.33 59,779 2,291.83

LEVEL 7 1st yr 1 58,723 2,251.36 60,778 2,330.16 62,906 2,411.71
2nd yr 2 60,743 2,328.81 62,869 2,410.31 65,069 2,494.67
3rd yr 3 62,940 2,413.04 65,143 2,497.49 67,423 2,584.90

LEVEL 8 1st yr 1 66,511 2,549.94 68,839 2,639.19 71,248 2,731.56
2nd yr 2 69,070 2,648.05 71,487 2,740.73 73,990 2,836.66
3rd yr 3 72,242 2,769.66 74,770 2,866.60 77,387 2,966.93

LEVEL 9 1st yr 1 76,203 2,921.52 78,870 3,023.77 81,631 3,129.61
2nd yr 2 78,880 3,024.15 81,641 3,130.00 84,498 3,239.55
3rd yr 3 81,933 3,141.20 84,801 3,251.14 87,769 3,364.93

CLASS 1 86,549 3,318.17 89,578 3,434.31 92,713 3,554.51
CLASS 2 91,165 3,495.14 94,356 3,617.47 97,658 3,744.09
CLASS 3 95,779 3,672.04 99,131 3,800.56 102,601 3,933.58
CLASS 4 100,396 3,849.05 103,910 3,983.76 107,547 4,123.20
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SCHEDULE 1.—PRODUCTIVITY PERFORMANCE MEASUREMENT MATRIX

Performance Measure
Ratings

Result Weight Rating Weighted
Rating

-2 -1 0 1
Baseline

2 3
Agreed Target

4 5
Best

Practice
CORRESPONDENCE
1. Number of days taken for 60% of correspondence

to be provided to the Leader of the Opposition
50 45 40 35 32 28 26 24 1.0

FINANCIAL ACCOUNTABILITY
2. Preparation of detailed 2000/2001 office budget.

Number of weeks prior to Ministry of  Premier and
Cabinet requirements

1
(day)

3
(day)

1 2 3 4 5 6 1.0

3. Percentage variation of Budget outcomes
compared with Budget estimates, notwithstanding
extraordinary items as agreed by the Leader of the
Opposition.

13 12 11 10 8 5 3 0 1.0

OFFICE MANAGEMENT
4. Number of days/year telephone service is not

manned during core hours
7 6 5 4 3 2 1 0 1.0

5. Percentage of telephone calls answered within 30
seconds during core hours 80 86 88 90 92 95 98 100 1.0

6. Percentage of e-mail and voice-mail messages
answered within 4 hours 80 86 88 90 92 95 98 100 1.0

7. Number of days/year when the Office visitors’
code of practice is not supported 10 8 7 5 4 3 2 0 1.0

8. Number of hours briefing papers/speeches are
submitted in advance to the Leader of the
Opposition

1 2 6 9 12 24 36 48 1.0

HUMAN RESOURCES
9. Number of weeks individual staff performance

appraisals are completed in advance of due date
-4 -3 -2 -1 0 1 2 3 1.0

10. Percentage of staff performance management and
training and development plans are acted upon 5 7 10 15 20 30 60 100

Performance Index = Weighted Ratings Total divided by Weighting Total Weighted
Total

Weighted
Rating
Total

PRODUCTIVITY PERFORMANCE MEASUREMENT
MATRIX

EXPLANATORY NOTES
The Productivity Performance Measurement Matrix

(PPMM), has been designed as a basis for the payment of up
to 3.5% of the second pay increase available in accordance
with the provisions of the Enterprise Bargaining Agreement.
The size of the increase payable through the PPMM is de-
pendant upon the achievement of the targets and will be paid
12 months after the date of registration of the Agreement.

• The PPMM will assess the contribution of employ-
ees to key outcomes of the Office for the relevant 12
month period;

• The PPMM focuses on the Office and not the indi-
vidual or sub-office level;

• The productivity measures contain targets that are
both challenging and realistic within the established
timeframes.

• Achievement of the targets will provide benefits to
clients, employees, and the Offices; and

• The PPMM may be revised by the employer while
in operation in the event of unforeseen circumstances
arising, resulting in any of the measures or targets
no longer being appropriate or relevant.

The “Baseline” (with a rating of 1) is considered to reflect
ordinary performance and should not attract a salary increase.
The “Target” level of 3 reflects an improvement in perform-
ance achievable over the measurement period. A rating of 5 is
considered to be exceptional performance.

Ratings may be proportionate. For example, if the percent-
age variation of Budget outcomes compared with Budget
estimates (performance measure number 6) is 4%, then the
rating would be 3.5.

The measurement period is the 12 months after the registra-
tion of the agreement. If the performance index for the
measurement period is 3 or more, then a 3.5% salary increase
will be paid. If the performance index is 1, then none of the
3.5% salary increase available through the Matrix will be paid.
A performance index between 1 and 3 will provide a pro rata
salary increase. For example, if the index is 2.0 then the salary
increase would be 1.75% and if the index is 2.5 then the in-
crease would be 2.625%.

If the performance index is 0 or less then there will not be a
salary reduction.

All of the measures are considered to be equally important.
Therefore, the weights applied to the measures are all 1.0.

The Chief of Staff will be responsible for undertaking the
evaluation of the PPMM and submitting the report to the Leader
of the Opposition.

OFFICE OF THE LEADER OF THE OPPOSITION
ENTERPRISE BARGAINING AGREEMENT

ORGANISATIONAL PERFORMANCE SURVEY
To the Leader of the Opposition,

Over the past twelve months, are you satisfied that the staff
of your Office have complied with the Financial Accountabil-
ity and Human Resource Management requirements and the
performance of staff in your office has been correctly assessed
on the Productivity Performance Measure Matrix by the Chief
of Staff?

[  ] Yes [  ] No Please tick appropriate box
Signed: ___________________________________
Comments:______________________________________
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________

COMPLIANCE STATEMENT
FINANCIAL ACCOUNTABILITY

The Office of the Leader of the Opposition has, in the last
12 months, complied with:

• the requirements of the Financial Administration and
Audit Act,

• Treasurer’s Instructions,
• State Supply Commission Policies and
• the Office of the Leader of the Opposition Office

Manual.

HUMAN RESOURCE MANAGEMENT
The Office of the Leader of the Opposition has, in the last

12 months, complied with:
• Public Sector Standards in Human Resource man-

agement,
• Ministry of the Premier and Cabinet HRM Policies

and Procedures,
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• Western Australian Public Sector Code of ethics and
• Ministry of the Premier and Cabinet Code of Con-

duct.
Signed:

Chief of Staff
Date:

MOERLINA SCHOOL AMENDED (ENTERPRISE
BARGAINING) AGREEMENT 1998.

No. AG 16 of 1999.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and
Moerlina School Council.

No. AG 16 of 1999.
Moerlina School Amended (Enterprise Bargaining)

Agreement 1998.
COMMISSIONER P E SCOTT.

9 March 1999.
Order.

HAVING heard Ms T Howe on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Dr I E Fraser on behalf of the
Moerlina School Council, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Moerlina School Amended (Enterprise Bar-
gaining) Agreement 1998 in the terms of the following
schedule be registered on the 18th day of February 1999.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Moerlina School

Amended (Enterprise Bargaining) Agreement 1998 and shall
replace the Moerlina School (Enterprise Bargaining) Agree-
ment 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Parties to the Agreement
5. Scope of Agreement
6. Date and Duration of Agreement
7. Expiration of Agreement
8. Relationship to Parent Award
9. Single Bargaining Unit

10. Objectives
11. Salary Rates
12. Agreed Efficiency Improvements
13. Agreed Matters
14. Expectations of Staff
15. Part Time Teaching Contracts
16. No Reduction
17. No Further Claims
18. No Precedent
19. Dispute Resolution Procedure
20. Signatories

Appendix 1: Minimum Annual Rates of Salary
Appendix 2: Superannuation Compliance, Nomina-
tion and Transition
Appendix 3: Salary Packaging

3.—DEFINITIONS
(1) The “Moerlina School Council” shall mean the elected

representatives of the School Parent Body as defined in the
“Constitution Moerlina School Council, Claremont WA.” 2nd
Revision August 1994 and its subsequent amendments.

(2) The “award” shall mean the Independent Schools’ Teach-
ers’ Award 1976 and its subsequent amendments unless
otherwise stated.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between The Moerlina School Inc

(the School) whose commitment is signified by the signature
of the Chairperson of the Council at the time, and the Inde-
pendent Schools Salaried Officers’ Association of Western
Australia, Industrial Union of Workers (the ISSOA), a regis-
tered organisation of employees.

5.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to teachers who are employed

within the scope of the award excepting the Principal.
(2) The number of employees covered by this agreement

is 7.

6.—DATE AND DURATION OF AGREEMENT
This Agreement shall come into effect on the 1st day of Feb-

ruary 1998 and shall expire on the 28th day of February 1999.
The parties have agreed to meet no later than 6 months prior to
the expiration of this Agreement to review this Agreement.

7.—EXPIRATION OF AGREEMENT
On expiration of the Agreement and in the absence of the

registration of a subsequent Enterprise Agreement the provi-
sions of this Agreement shall apply until such time as a new
agreement is registered.

8.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the award. Where there is any inconsistency between this
Agreement and the award, this Agreement will prevail to the
extent of the inconsistency.

9.—SINGLE BARGAINING UNIT
The bodies party to this Agreement have formed a single

bargaining unit. The single bargaining unit has conducted ne-
gotiations with the School and reached full agreement with
the School represented by this Agreement.

10.—OBJECTIVES
The nature and purposes of this Agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the School’s aims, objectives and
philosophy, ensuring the School’s name and educa-
tional reputation in the community is not tarnished
or discredited in any way.

(3) Safeguard and improve the quality of teaching and
learning by emphasizing the upgrading of profes-
sional skills and knowledge. The School and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
School and employees share responsibility for pro-
fessional development by undertaking both in-service
and external courses and training partly during school
time and partly during the teacher’s time.

11.—SALARY RATES
(1) Salaries
The minimum annual rate of salary payable to teachers en-

gaged in the classifications prescribed in Clause 11.—Salaries
of the award shall be as shown in Appendix 1.

(2) Superannuation
The superannuation provisions contained herein operate sub-

ject to the requirements of the provision titled Superannuation
Compliance, Nomination and Transition (Appendix 2).

The Council will contribute the equivalent of 7% of the teach-
er’s base salary to a superannuation fund on behalf of the
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teacher. The teacher may, if he/she wishes, also contribute to
this fund. Teacher have an unlimited choice of superannuation
funds for their superannuation contributions, provided that the
nominated fund is a complying fund under the terms of the
Commonwealth Superannuation Legislation and is able to ac-
cept contributions from the School.

Teachers must nominate their choice of fund in writing. Su-
perannuation contributions for a teacher who does not elect to
nominate a fund will be paid to a fund chosen by the School.
For information on the School’s superannuation scheme, staff
are advised to contact the School Administrator.

(3) Annual Leave Loading
The provisions of subclause (6) of Clause 9. – Holiday and

Vacation of the award shall not apply; the entitlement has been
subsumed into the salary rates prescribed in subclause (1) of
this Clause.

(4) Salary Packaging
The Council and teachers may agree to develop and imple-

ment individual salary packaging arrangements in lieu of part
of the salary provided in Appendix 1(a) or (b). Such arrange-
ments must be in accordance with the minimum provisions
contained in Appendix 3 and Council policy.

12.—AGREED EFFICIENCY IMPROVEMENTS
(1) Job Description
The Job Description and Selection Criteria for any new or

vacated teaching position will be available to the teacher prior
to application and will be the basis of Performance Manage-
ment and target setting of the teacher. For staff already
employed their particular job requirements and target setting
will be mutually agreed.

(2) Other Duties
The teaching staff are expected to perform other duties as

stated on the Job Description or as mutually agreed by the
Principal and the staff member for the benefit of the School as
outlined in Clause 14.—Expectations of Staff of this Agree-
ment.

(3) Performance Management
The parties agree to work together to develop Performance

Management Procedures.
(4) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers, employed for five
days or less, may be engaged by the day or half-day and paid
a daily rate or a pro-rata rate on the basis of the periods worked
in relation to the number of periods in the particular school
day.

(5) (a) First Teaching Appointment
A teacher appointed to his/her first teaching position, who,

at the end of the initial twelve (12) months is deemed by the
School not to have developed adequate teaching skills, may
be appointed as a temporary teacher and subject to Clause 2—
Induction of Appendix 1 of the award.

(b) Experienced Teachers
A newly appointed experienced teacher to the staff of the

School shall be regarded as being on probation for the first
twelve (12) months. During this period an appraisal will take
place and appointment to the permanent staff will be condi-
tional on a successful appraisal.

(6) Sick Leave
The employer shall be entitled to a medical certificate if the

absence on sick leave is for two days or more, and in any case
if an employee’s sick leave absences have exceeded five days
in any one year.

13.—AGREED MATTERS
(1) Carer’s Leave

(a) A teacher may take, in one year of service, up to five
(5) days of paid leave from his/her sick leave to care
for a family member in need of care provided that
the teacher—

(i) informs the Principal (or a person designated
by the Principal) of the need for Carer’s Leave
and the estimated period of absence at the first
opportunity; and

(ii) except for the first day’s absence in the se-
quence of consecutive days and if requested
by the School, provides a medical certificate
setting out particulars of the illness or injury
or other adequate evidence of the need for
leave.

(b) Such leave shall not accrue from year to year.
(c) A maximum of five (5) days of such leave shall be

debited to the teacher’s sick leave.
(d) Such leave shall not prejudice a teacher’s right to

special leave in accordance with the provisions of
the award.

(e) In this clause the word family shall include: parents,
grandparents, siblings, parents-in-law, step parents,
spouse, defacto spouse, children, step children, grand-
children and, at the discretion of the Principal, other
persons for whom the teacher has responsibility.

(2) Long Service Leave
(a) Notwithstanding the provisions of subclause (1) of

Clause 10.—Long Service Leave, of the award, from
1 January 1997, a teacher shall accrue long service
leave at the rate of 1.43 weeks of leave per year of
service within the School.

(b) A teacher shall be entitled to long service leave on
the accrual of ten (10) weeks’ leave.

(c) A teacher must take long service leave within two
(2) years of the date of entitlement.

(d) Any teacher found to be guilty of serious miscon-
duct as described by the School and dismissed by
the School for this misconduct will be ineligible for
any Long Service Leave benefits or portion thereof
except where the teacher has already reached the
seven (7) years’ service and not taken the due leave.

(e) Where a teacher has completed at least five (5) years’
service but less than seven (7) years’ service and em-
ployment is terminated—

(i) by their death; or
(ii) in any circumstance other than serious mis-

conduct as described in paragraph (d) of this
clause

the amount of leave shall be such portion of ten (10)
weeks’ leave as the number of completed years of
such service bears to seven (7) years.

(f) For any service prior to 1 January 1997, the accrued
entitlement for Long Service Leave shall be that
which is prescribed under the terms of the teacher’s
prior agreement, or in the absence of this being stipu-
lated, as per the terms stated in the School’s
agreement with staff dated 30 June 1989.

14.—EXPECTATIONS OF STAFF
Moerlina School is a small, community-based school which

functions as a co-operative team with the participation of par-
ents, Council, the Principal and staff in the decision making
process. Thus, in addition to normal teaching duties, the School
expects the following from the staff—

(1) Staff are expected to positively participate in the
School’s Development Plan (SDP) process with re-
gard to curriculum and resource matters.

(2) Staff are expected to attend information evenings and
other forums regarding matters relevant to the SDP.

(3) (a) In line with subclause (2) of this clause, staff
are expected to attend eight (8) School Devel-
opment non-teaching days per year nominally
the day before students commence school and
the day after students finish school in each of
the four school teaching terms. It is not the
intention of the School that such days be held
during school holidays.

(b) The agenda for these days may include indi-
vidual or whole staff professional development
activities and/or school development sessions
as determined by the Principal in consultation
with the employees.
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(4) Staff are expected to keep abreast with current trends
and methods in teaching and curriculum matters en-
suring they conform with the School’s stated
philosophy and vision.

(5) The School actively encourages staff in their per-
sonal professional development and will consider
applications of up to 2 days’ leave per annum from
employees wishing to pursue such development.
Approval of such applications is at the discretion of
the Principal.

(6) Staff are expected to organise and conduct individual
parent/teacher interviews out of school hours twice
per year.

(7) Teachers are expected to assist in the planning, or-
ganising and staffing of the annual whole school
camp, and to initiate, organise and attend class camps,
excursions and/or sleepovers as appropriate to the
class curriculum and in accordance with the School’s
philosophy.

(8) Flexible Timetabling
The parties are committed to the development of al-
ternative models of timetabling which allow for
greater flexibility in the use of time and in the or-
ganisation of student groups.

15.—PART-TIME TEACHING CONTRACTS
Excludes Temporary Teaching Contracts

(1) Part time teachers shall have an expectation of con-
tinuity of service.

(2) The School may vary the teaching load of part-time
teachers on an annual basis. The periods taught will
be considered as a fraction of normal teaching load
for the purpose of calculating salary.

(3) The part-time teacher shall be given at least six
weeks’ written notice of any variation, unless other-
wise agreed by the School and the teacher.

(4) In determining the teaching load of a part-time
teacher, the School acknowledges that such teachers
may wish to seek additional employment and agrees
to negotiate hours of duty which, as far as practica-
ble, suit the circumstances of the teacher and the
School.

(5) As members of the staff team part-time teachers will
contribute pro-rata to the co-curricular and pastoral
work of the teaching team. In planning the involve-
ment of part-time teachers in co-curricular and
pastoral programmes the School will take into ac-
count the fact that part-time teachers need to
supplement their income by additional part-time
work.

16.—NO REDUCTION
Nothing contained herein shall entitle the School to reduce

the salary or conditions of an employee which prevailed prior
to entering into this Agreement, except where provided by this
agreement.

17.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Princi-
ples.

18.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms, contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

19.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this Agreement.
The following procedure shall apply to the resolution of any

dispute—
(1) The parties to the dispute shall make reasonable at-

tempts to resolve the matter by mutual discussion
and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred

to a meeting between the parties to this Agreement
together with a representative if requested by either
party.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

20.—SIGNATORIES
Signed Common Seal Signed           Common Seal

(Signature) (Signature)

T I HOWE A AITKEN

(Name of signatory in block letters) (Name of signatory in block letters)
Independent Schools Salaried Officers’ Chairperson, Moerlina School Council
Association of Western Australia, Industrial
Union of Workers

APPENDIX 1: MINIMUM ANNUAL RATES OF
SALARY

The minimum annual rate of salary payable to teachers en-
gaged in the classifications prescribed in Clause 11. – Salaries
of the award shall be as shown below—

(a) For teachers employed at the school for less than
one year.

Step Salary $ Salary $
Current Award Rate 1 February 1998

 Step 1 23,708 24,897
 Step 2 25,041 26,355
 Step 3 26,373 27,811
 Step 4 27,911 29,493
 Step 5 29,346 31,062
 Step 6 30,576 32,407
 Step 7 31,806 33,752
 Step 8 33,343 35,433
 Step 9 35,034 37,282
 Step 10 36,418 38,795
 Step 11 37,648 40,140
 Step 12 39,186 41,822
 Step 13 40,723 43,502

(b) For teachers employed at the school for a duration
of one year or more—

Step Salary $ Salary $
Current Award Rate 1 February1998

Step 1 23,708 25,352
Step 2 25,041 26,837
Step 3 26,373 28,320
Step 4 27,911 30,032
Step 5 29,346 31,630
Step 6 30,576 33,000
Step 7 31,806 34,369
Step 8 33,343 36,081
Step 9 35,034 37,963
Step 10 36,418 39,504
Step 11 37,648 40,874
Step 12 39,186 42,587
Step 13 40,723 44,298

APPENDIX 2: SUPERANNUATION COMPLIANCE,
NOMINATION AND TRANSITION

Notwithstanding anything contained elsewhere herein which
requires that contribution be made to a superannuation fund or
scheme in respect of an employee on and from 30 June 1998—

(a) Any such fund or scheme shall no longer be a com-
plying superannuation fund or scheme for the
purposes of this clause unless—

(i) the fund or scheme is a complying fund or
scheme within the meaning of the Superan-
nuation Guarantee (Administration) Act 1992
of the Commonwealth; and

(ii) under the governing rules of the fund or
scheme, contributions may be made by or in
respect of the employee permitted to nomi-
nate a fund or scheme;

(b) The employee shall be entitled to nominate the com-
plying superannuation fund or scheme to which
contributions are to be made by or in respect of the
employee;
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(c) The employer shall notify the employee of the enti-
tlement to nominate a complying superannuation
fund or scheme as soon as practicable;

(d) A nomination or notification of the type referred to
in paragraphs (b) and (c) of this subclause shall, sub-
ject to the requirements of regulations made pursuant
to the Industrial Relations Legislation Amendment
and Repeal Act 1995, be given in writing to the em-
ployer or the employee to whom such is directed;

(e) The employee and employer shall be bound by the
nomination of the employee unless the employee and
employer agree to change the complying superan-
nuation fund or scheme to which contributions are
to be made;

(f) The employer shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by an employee;

Provided that on and from 30 June 1998, and until an em-
ployee thereafter nominates a complying superannuation fund
or scheme—

(g) if one or more complying superannuation funds or
schemes to which contributions may be made be
specified herein, the employer is required to make
contributions to that fund or scheme, or one of those
funds or schemes nominated by the employer;

or
(h) if no complying superannuation fund or scheme to

which contributions may be made be specified herein,
the employer is required to make contributions to a
complying fund or scheme nominated by the em-
ployer.

APPENDIX 3: SALARY PACKAGING
(1) Salary Packaging
The School Council and the teacher may agree to develop

and implement individual salary packaging arrangements in
lieu of part of the salary provided in Appendix (1a) or (1b).
Such arrangements must be in accordance with government
policy. The administrative arrangements for salary packaging
will be entirely at the discretion of the School Council and
will be cost neutral in relation to the total employment cost of
the teacher.

(2) For the purposes of this clause—
(a) “Benefits” means the benefits nominated by the

teacher from the benefits provided by the School and
listed in paragraph (d) of subclause (3) of this clause.

(b) “Benefit Value” means the amount specified by the
School as the cost to the School of the benefit pro-
vided including Fringe Benefits Tax, if any.

(c) “Fringe Benefits Tax” means tax imposed by the
Fringe Benefits Tax Act 1986.

(3) Conditions of Employment
(a) Except as provided by this clause, teachers must be

employed at a salary based on a rate of pay, and on
terms and conditions, not less than those prescribed
by the agreement.

(b) For all purposes other than this clause “salary” shall
have the meaning determined in Clause 11.—Sala-
ries of the Award.

(4) The School may offer to provide and the teacher may
agree in writing to accept—

(a) Salary packaging of up to 40% of gross salary in the
form of expense benefit payments;

(b) The Benefits nominated by the teacher and approved
by the employer;

(c) A salary equal to the difference between the Benefit
Value and the salary which would have applied to
the teacher or under subclause (2) of this clause, in
the absence of an agreement under this subclause;

(d) The available Benefits are those made available by
the School from the following list—

(i) Superannuation;
(ii) Motor Vehicle; and

(iii) Other benefits as agreed between the teacher
and the School.

(5) During the currency of an agreement under subclause
(3) of this clause—

(a) Any teacher who takes paid leave on full pay shall
receive the Benefits and salary referred to in para-
graphs (b) and (c) of subclause (3) of this clause.

(b) If a teacher takes leave without pay the teacher will
not be entitled to any Benefits during the period of
leave.

(c) If a teacher takes leave on less than full pay he or she
shall receive—

(i) the Benefits; and
(ii) the amount of salary calculated as agreed be-

tween the School and the teacher
(6) (a) The salary package is to operate from 1 July 1998
(b) Renewal of the salary package will be on an annual basis

by agreement between the parties.

NATIONAL CASTINGS—PERTH WORKS—
ENTERPRISE BARGAINING AGREEMENT 1997.

No. AG 346 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

National Castings, A Division of ANI Corporation Limited

and

Communication, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, Western Australian

Branch.
No. AG 346 of 1997.

National Castings—Perth Works—Enterprise Bargaining
Agreement 1997.

CHIEF COMMISSIONER W S COLEMAN.
18 May 1998.

Order.
HAVING heard Ms N. Embleton on behalf of the Applicant
and Mr J. Fiala appeared on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the National Castings—Perth Works—Enterprise
Bargaining Agreement 1997 in the terms of the following
schedule be registered on the 30th day of April 1998 and
shall replace and cancel AG 281 of 1995—The National
Castings Pty Ltd—Perth Works—Enterprise Agreement
1995.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Na-

tional Castings—Perth Works—Enterprise Bargaining
Agreement 1997 and shall replace AG 281 of 1995.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Date and Period of Operation and Review
6. Relationship to Parent Award
7. Past Agreements
8. Wages
9. Measurements to Achieve Gains in Productivity, Ef-

ficiency and Flexibility
10. Dispute Resolution
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11. Addendum “A”
12. Signature of Parties

3.—APPLICATION OF AGREEMENT
This Agreement shall apply at the establishment of National

Castings, Adams Drive, Welshpool, Western Australia, 6106,
in respect of all employees of National Castings, who are en-
gaged in any of the occupations, or callings specified in the
Metal Trades (General) Award 1966 No. 13 of 1965. The
number of employees covered is approximately ninety six (96).

4.—PARTIES BOUND
(1) The parties to this Agreement are—

— National Castings a Division of the ANI Corporation
Ltd, Adams Drive, Welshpool, Western Australia, 6106
(ACN. 000 421 358);

— The organisation of employees being the Communi-
cations, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Aus-
tralia, Engineering and Electrical Division, WA
Branch;

(2) The terms of this Agreement shall be binding upon—
— All employees, whether members of the Communica-

tions, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Aus-
tralia, Engineering and Electrical Division, WA Branch
or not, engaged in any of the occupations or callings
specified in the Metal Trades (General) Award 1966
No. 13 of 1965 and engaged on the Adams Drive
Welshpool site.

5.—DATE AND PERIOD OF OPERATION AND
REVIEW

(1) This Agreement shall operate from 10 September 1997
and shall remain in force until 8 September 1998.

(2) The parties will review this Agreement two months prior
to its cessation.

(3) This Agreement shall cease to have effect on and from 8
September 1998.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1966 No. 13
of 1965 provided that where there is any inconsistency, this
Agreement shall take precedence to the extent of the incon-
sistency.

7.—PAST AGREEMENTS
All past Agreements other than those detailed in Addendum

“A” relating to payments or conditions of service, whether
written or otherwise, shall no longer be applicable.

8.—WAGES
(1) In accordance with this Agreement wage increases pay-

able effective from 10 September 1997 will be as follows—
Classification  $ per week

C8  24.90
C10  23.01
C11  21.51
C12  20.48
C13  19.10
C14  17.01

(2) The above pay increases will be paid in addition to exist-
ing pay rates and no absorption will occur.

(3) There will be no further claims for pay or conditions for
the duration of this Agreement.

9. — MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY AND FLEXIBILITY

(1) SAFETY BONUS INCENTIVE
A safety bonus to a maximum value of $400 per year will be

available to all shopfloor employees.
The safety bonus will be paid in two instalments in June and

December of each calendar year, subject to agreed targets be-
ing achieved.

The safety bonus will comprise of a team/department com-
ponent and an individual employee component as follows.

Individual Performance Component 75% (max $150 per 6
months).

Team/Department Performance Component 25% (max $50
per 6 months).

Realistic and achievable targets will be established by works
management for each department on the basis of historical
data.

Targets will be established as soon as possible after the com-
mencement of the agreement period and shall apply effective
from the starting date of the Agreement.

(2) FLEXIBILITY OF WORK/ELIMINATION OF
DEMARCATION

In order that the gain in flexibility of previous agreements
are consolidated and further improved the following will ap-
ply and supersede previous agreement on this subject.

(a) All jobs will be open to all personnel and subject to
paragraph (b) below all employees will perform any
work as required by the Company.

(b) No employee will be required to do a specific task
unless that employee has the skill to carry out the
task or until the employee has been given on-the-job
or external training deemed necessary by the Com-
pany to carry out the task.
To ensure maximum utilisation of Jobbing Mould-
ers and their skills they will be preferentially allocated
to moulding tasks whilst such moulding tasks are
available and the company will continue to employ
tradesmen moulders as requirements arise.

(3) To further improve productivity by developing an at-
mosphere of job security the award definition of entitlement
to redundancy/retrenchment payments shall be modified and
shall be—

Any employee who looses his/her job through no fault of
his/her own shall be entitled to redundancy payments in
accordance with Clause 32A—Redundancy of the Metal
Trades (General) Award 1966 No. 13 of 1965.

10.—DISPUTES RESOLUTION
(1) To ensure the minimum amount of lost time occurs dur-

ing the period of this Agreement the following procedure will
be adopted on any occasion there are questions, disputes or
difficulties arising under this Agreement.

(2) No strikes, bans or limitations will take place unless the
company fails to adhere to any of the time frames detailed in
subclause (3) of this clause.

(3) PROCEDURE
In the event of an employee or group of employees having a

grievance, work shall continue while matters in dispute are
negotiated in good faith and in accordance with the procedure
as follows—

(a) An employee may raise a grievance with their su-
pervisor in the first instance and the supervisor must
provide an answer within eight working hours.

(b) Any grievance which an employee cannot resolve
with a supervisor, or a matter in dispute by employ-
ees collectively, can be referred to the Shop Steward
who shall discuss the grievance or dispute with the
Production Manager or other officer designated by
the company.

(c) The Production Manager shall discuss the grievance
with the Shop Steward and provide the company
answer within 48 hours when required.

(d) If the matter is not resolved at this level the relevant
branch union representative shall be notified and a
conference on the matter arranged within a reason-
able time frame, to be attended by the union
representative, the relevant Shop Steward and sen-
ior management.

(e) If the matter remain unresolved it may then be sub-
mitted to the Western Australian Industrial Relations
Commission for resolution.

(F) It is understood that the parties to this procedure shall
not have recourse to the formal processes of the In-
dustrial Relations Act, 1979 until they have made
reasonable attempts to resolve the questions, disputes
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or difficulties between them, in full accordance with
the procedure contained in this Agreement.

11.—ADDENDUM “A”
(1) The following orders of the Western Australian Indus-

trial Relations Commission shall remain in force.
No. CR 298 of 1976—Supply of Safety Boots
No. CR 162 of 1981—Shift Loading
(2) The following previously agreed conditions of service

shall continue to apply.
(a) Long Service Leave
Long Service Leave provisions shall be as set out in Volume

73 of the Western Australian Industrial Gazette pages 1 to 4
inclusive except that in lieu of Clause 3.—Period of Leave
shall be—

(i) Subject to the provisions of subclauses (5) and (6) of
Clause 3.—Period of Leave of the Long Service
Leave provisions of 73 WAIG 1, where an employee
has completed at least 10 years service the amount
of leave shall be—
— in respect of 10 years service so completed—13

weeks leave;
— in respect of the next 10 years service—13 weeks

leave;
— in respect of each seven years service completed

after such 20 years—13 weeks leave;
— on termination of the employees employment;
— by his/her death;
— in any circumstances otherwise than by his/her

employer for serious misconduct;
(ii) On termination subject to the provision of subclause

(6) of Clause 3.—Period of Leave of the Long Serv-
ice Leave provisions, where an employee has
completed at least seven years but less than 10 years
service since his/her commencement and his/her
commencement and his/her employment is termi-
nated—
— by his/her death; or
— in any circumstances, otherwise than by his/her

employer for serious misconduct;
— the amount of the leave shall be such proportion

of the 13 weeks leave as the number of com-
pleted years of such service bears to 10 years.

(b) Hours—Dayshift
The spread of ordinary hours shall be 5.00am to 6.00pm

Monday to Friday unless agreed otherwise between the man-
agement and the majority of employees in the plant, section or
sections concerned.

(c) Overtime
(i) Overtime rates shall not apply until an employee has

completed the agreed ordinary hours for that day;
(ii) If any employee is late for or absent from work by

arrangement or unforseen circumstances, the ordi-
nary hours of that employee may, be agreement with
the Department Supervisor, and providing suitable
work is available, be extended to enable the make-
up of time lost and such make-up time will be worked
at single time rate.

(d) Flexibility at Meal Breaks and Shift-End
(i) Meal and rest break times will be flexible to ensure

any production task is not unduly disrupted by the
break. Examples of “production tasks” include but
are not limited to—
— Melting
— Pouring
— Moulding
— Loading and unloading transport
— Materials handling

(ii) Meal breaks will be so schedule to ensure no more
than six hours is worked without a break unless by
agreement with an employee;

(iii) Paragraph (f) of subclause (1) of Clause 13.—Hours
of the Metal Trades (General) Award 1966 No. 13 of
1965 relating to meal breaks will not apply;

(iv) Supervisors or works management shall determine
if a process or task is likely to be “unduly disrupted:
and where so identified maximum notice of any
change to meal times will be given to employees and
the union delegate advised;

(v) Should a union or workforce meeting be schedule
for a meal break such a meeting shall be scheduled
to enable a maximum number of members to attend,
however, members necessary work to ensure the pro-
ductive process is not disrupted, shall work. Should
it be necessary for all union me members to attend a
union meeting the 24 hours prior notice will be given
and staff employees will be allowed to perform hands
on work to keep the production process going;

(vi) The above flexibility will apply at end of shift to
ensure productive activity is maintained up to shift
end. Where necessary, a particular cycle of work will
be completed after the agreed shift end thus elimi-
nating the need to stop production short of shift end
to prevent the time being overrun. Any such shift
end overrun will be paid at normal overtime rates.

(e) Work Clothing
In June each year the company will provide, free of charge,

two pair of work trousers and two shirts, or two pair of over-
alls, or one pair of work trousers and three shirts, depending
on the employees choice and duties being performed.

In December each year the company will provide, free of
charge, one pair of work trousers and one shirt, or one pair
over overalls, or two pair of work trousers, or two shirts.

All permanent factory employees in the company’s employ
at the time of issue will receive the free clothing, however any
employee who, having received his/her clothing, terminates
his/her employment within three months of his/her last cloth-
ing issue, will be required to pay for such clothing.

At the discretion of the Manufacturing Manager, an addi-
tional pair of free overalls may be issued where unusual wear
and tear because of working conditions can be established.

The foregoing conditions do not apply to employees engaged
on a casual basis.

(f) Classification Structure Guidelines
The Natcast Workforce Classification Structure dated 15

December 1993 and displayed on company noticeboards shall
apply to this operation.

(g) Assistance in Skills Training
All employees will to the extent of their ability and training

and without restriction assist in the provision of on-the-job
training in conjunction with management, supervisors or the
training officer.

(h) Overtime Meal Allowance
To ensure a better understanding of the rights to payment of

the overtime meal allowance, Clause 14(3) paragraphs (e) and
(f) shall mean—

When an employee is required to work more than two
hours of unnotified overtime he/she will be supplied with
a meal by the company or be paid $6.80 for a meal.

Definition
“Unnotified Overtime” shall mean any overtime an employee

is required to work and of which he/she has not been notified
the previous day or earlier.

(i) EFT Payment of Wages
(a) Effective from the payday of 5 May 1994, payment

of weekly wages will be made by Electronic Funds
Transfer (EFT) direct to the employees bank (or other
recognised financial institution) account.

(b) All necessary action will be taken to ensure funds
are available in the recipients account by 1.00pm on
the nominated payday.

(c) If for any unforeseen circumstances a deposit is not
made by the above nominated time the company un-
dertakes to provide the employee so affected, with a
cash cheque or cash of sufficient amount to meet the
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immediate needs of the employee to a maximum
value of the wage due.

(d) When such a payment is made in accordance with
paragraph (c) above, the relative adjustment will be
made in the employees wage the following week.

12.—SIGNATURES OF THE PARTIES
FOR and on behalf of
National Castings—Perth Works
B. GILMOUR
.........................................
Name
B. GILMOUR
.........................................
Signature
Representative of Employees
J D FIALA
.........................................
Name
J D FIALA
.........................................
Signature
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers Union of Australia,
Engineering & Electrical Division, WA Branch

R G BOND
.........................................
Name
R G BOND
.........................................
Signature
National Castings a Division of ANI Corporation Ltd

OFFICE OF ENERGY’S ENTERPRISE AGREEMENT
1999.

No. PSA AG 5 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Coordinator of Energy, Office of Energy

and

The Civil Service Association of Western Australia
Incorporated.

No. PSA AG 5 of 1999.

Office of Energy’s Enterprise Agreement 1999.

COMMISSIONER P E SCOTT.

11 March 1999.

Order.
HAVING heard Ms T Whittle and with her Mr G Gilbert on
behalf of the Applicant and there being no appearance on be-
half of the Respondent and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Office of Energy’s Enterprise Agreement
1999 in the terms of the following schedule be registered
on the 29th day of January 1999.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be known as the “Office of

Energy’s Enterprise Agreement 1999 and shall replace the
Office of Energy Enterprise Agreement 1998”.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. PARTIES BOUND
4. EMPLOYEES COVERED BY THIS AGREE-

MENT
5. DEFINITIONS
6. SCOPE OF AGREEMENT
7. DATE AND PERIOD OF OPERATION AND RE-

VIEW
8. RELATIONSHIP TO PARENT AWARD
9. NO FURTHER CLAIMS

10. THE SINGLE BARGAINING UNIT
11. OBJECTIVES AND PRINCIPLES
12. CONTINUOUS IMPROVEMENT
13. ENTERPRISE BARGAINING PAYMENTS
14. TRAINING AND DEVELOPMENT
15. SALARIES
16. DISPUTE SETTLEMENT PROCEDURE
17. CONSULTATIVE MECHANISM
18. DELETED
19. SICK LEAVE
20. LONG SERVICE LEAVE
21. PARENTAL LEAVE
22. SALARY PACKAGING
23. ATTESTATION

SCHEDULE A—SALARIES PAYABLE UNDER
THIS AGREEMENT
SCHEDULE B—PRODUCTIVITY IMPROVE-
MENT PLAN

3.—PARTIES BOUND
The Office of Energy Enterprise Agreement 1998 (“the

Agreement”) shall be binding upon the Chief Executive Of-
ficer of the Office of Energy (“the employer”), and the Civil
Service Association of Western Australia Inc (“the Union”).

4.—EMPLOYEES COVERED BY THIS AGREEMENT
As at date of registration the number of employment posi-

tions subject to this Agreement totalled 80 and the current
number of employees was approximately 80.

5.—DEFINITIONS
For the purposes of this agreement—

(1) “ Chief Executive Officer”— means the Coordinator
of Energy.

(2) “Employee”—means each person employed in the
Office of Energy on a permanent, limited term con-
tract or casual basis under the Public Sector
Management Act (with the exception of the Chief
Executive Officer) is for the purpose of this Agree-
ment an employee.

(3) “ Employer”— means the Coordinator of Energy (and
successors according to law).

(4) “Office of Energy”—means the organisation provid-
ing the integrated services of the Office of Energy,
with current locations at the 5th Floor SGIO Atrium,
168 St Georges Terrace and at 20 Southport Street
Leederville and country locations at Collie,
Kalgoorlie, Geraldton and Karratha.

(5) “Union”—means the Civil Service Association of
Western Australia Inc.

(6) “ WAIRC”— means the Western Australian Industrial
Relations Commission.

(7) “OOE”—means the Office of Energy.

6.—SCOPE OF AGREEMENT
This Agreement shall apply to all persons who are members

of or eligible to be members of the Union and who are em-
ployed by the employer to work in the Office of Energy.
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7.—DATE AND PERIOD OF OPERATION AND
REVIEW

(1) This Agreement shall operate on and from the first pay
period after registration in the WAIRC and shall remain in
force to 5 February 2000.

(2) The parties will review this Agreement by 5 November
1999 to commence negotiations for a new agreement.

(3) The pay increase achieved as a result of this Agreement
will remain and form the new base pay rates for future agree-
ments, or continue to apply in the absence of a further
agreement subject to the continuation of the conditions of this
Agreement.

(4) The Agreement and the pay increases achieved therein
will continue in force after the expiry of the Agreement, being
5 February 2000, until such time as any of the parties with-
draws from the Agreement by notification in writing to the
other party and to the WAIRC or a new agreement between
the parties shall come in to force.

8.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Public

Service Award 1992 and any General Orders which apply to
the parties bound by this Agreement. In the case of any incon-
sistencies, this Agreement shall have precedence to the extent
of the inconsistencies.

9.—NO FURTHER CLAIMS
(1) The parties to this Agreement undertake that for the du-

ration of the Agreement there shall be no additional salary
increases or other variation to conditions of employment sought
or granted except for those provided under the terms of this
Agreement.

(2) However, the parties are committed to continuing to de-
velop performance indicators and productivity measures during
the life of this Agreement to encourage future productivity
improvements beyond those currently identified in this Agree-
ment with a view to their incorporation in such further
agreements as may be agreed by the parties.

10.—THE SINGLE BARGAINING UNIT
(1) In order to achieve this Agreement the parties agreed to

form a Single Bargaining Unit, comprising the management
and employees of the Office of Energy and CSA representa-
tives.

(2) The processes established in arriving at this Agreement
involved regular consultative meetings between the Union,
Employer and Employee representatives.

(3) The Single Bargaining Unit has reached agreement on
the terms of this Agreement.

(4) All CSA members were balloted for endorsement of the
Agreement. A majority of those CSA members have endorsed
the Agreement.

11.—OBJECTIVES AND PRINCIPLES
(1) The parties to this Agreement are committed to continu-

ing to achieve the major objective of the Office of Energy,
which is—

To provide advice and information, regulate, encourage
competition and otherwise promote for Western Austral-
ians—

• reliable and lower cost energy supply;
• more efficient energy use and the viable use of re-

newable energy;
• community safety and protection with respect to gas

and electricity; and
• improved value from energy businesses and related

community services.
(2) To achieve that mission the parties agreed to pursue the

following supporting objectives within the Office of Energy—
(a) Use best management and operating practices to im-

plement continuous improvement in the activities of
the Office of Energy.

(b) Build on the commitment and talents of the employ-
ees to develop a work environment which values and
rewards initiative, effort and excellence.

(c) Develop employer/employee liaison arrangements to
allow the mutual exchange of ideas and information
to improve the management of the Office of Energy.

(d) Train and develop staff.
(e) Develop a culture of teamwork which includes ef-

fective leadership at all levels of the Office of Energy.
(f) Seek and apply appropriate up-to-date technology to

enhance the delivery of services to customers of the
Office of Energy.

(g) Implement effective human resource practices meet-
ing the needs of the organisation while respecting
the needs and rights of the individual employee.

12.—CONTINUOUS IMPROVEMENT
(1) The Office of Energy will continually strive to improve

its processes and performance. Enterprise Bargaining will as-
sist by—

(a) Achieving pay increases for our employees based
on shared productivity improvement.

(b) Improving the quality of working life for all employ-
ees of the Office of Energy.

(c) Facilitating an efficient improvement process by en-
couraging all employees and management to identify
and deal with real productivity barriers in a
participative manner.

(d) Achieving continuous improvement of all processes
to achieve improved quality, technology, work or-
ganisation, client service, delivery, timeliness, safety
and training, and reduced cost.

(e) Ensuring all employees are supported by their re-
spective supervisors, contributing ideas for
improvement of opportunities and assisting with their
implementation and overcoming barriers to improve-
ments.

(f) Encouraging and facilitating teamwork and team per-
formance with effective leadership at all levels.

(g) Employees having a strong focus on satisfying in-
ternal and external client requirements.

(h) Employees cooperating with each other and other
work teams.

(i) Improving existing consultative processes.
(j) Developing the skills of employees through the pro-

vision of appropriate training.
(2) Work Practices
The parties are committed to constantly reviewing and evalu-

ating work practices to improve productivity and efficiency in
the workplace and to this end emphasis will be placed on the
continuing development and application of performance indi-
cators to provide the Office of Energy with the opportunity to
evaluate the relevance and effectiveness of its activities.

(3) New Technology and Innovations
During the life of this agreement all parties are committed

to the implementation and continual development of innova-
tions to reduce operating costs, and to improve the productivity,
effectiveness and efficiency of the Office of Energy’s serv-
ices. The objective is to increase computer-based training to
improve the computer skill levels of the Office of Energy per-
sonnel and diversify further the use of computer applications.

(4) Safer Working Environment
Through the continual identification, correction and removal

of work situations which present a potential safety hazard, and
the training of employees in safe working procedures, the Of-
fice of Energy, through its employees, will strive to maintain a
safe workplace.

(5) Staff Flexibility
Because of the new and evolving nature of the Western Aus-

tralian energy industry and the demands placed upon the Office
of Energy in fulfilling its central role in achieving effective-
ness of the new arrangements for competitive energy supply
and the meeting of Government policy objectives, responsive-
ness and flexibility by staff is particularly valuable as a
contribution to Office productivity.

Accordingly, the employees agree to flexible working and
teaming, with full or partial secondments between work areas
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at short notice, without close adherence to formal duty state-
ments and without requiring formal changes to these
statements. This will enhance the ability of the agency to de-
ploy resources quickly and appropriately on an as needed basis
and will avoid the delays and administrative costs of frequent
alteration to duty statements.

Staff also agree to a rostering system to ensure public access
to the office both in person and by telephone from 8.00am to
5.00pm Monday to Friday.

13.—ENTERPRISE BARGAINING PAYMENTS
(1) Productivity Improvement Plan

(a) The Productivity Improvement Plan in Schedule B
outlines the relevant Outcomes, Strategies and Pro-
ductivity Measures to be addressed during the life of
this Agreement.

(b) The Chief Executive Officer will assess the perform-
ance of the Office of Energy for remuneration
purposes by 7.8.99.

(i) The assessment by the Chief Executive Of-
ficer will be based on the achievement of
targets set out in Schedule B. Subject to meet-
ing set targets, a pay increase of up to 3.5%
will be payable from 7.8.99.

(ii) In making the assessments, the Chief Execu-
tive Officer may appoint a management
consultant and/or consult with the Corporate
Executive. Where targets are not met due to
circumstances beyond the control of the par-
ties to this Agreement, this will be taken into
account. Should the Chief Executive Officer
be of the view, following the assessment, that
the level of performance achieved is insuffi-
cient to justify payment of the whole of the
third salary increase under this Agreement, the
parties shall consider the level of performance
achieved and its implications for the Office of
Energy and renegotiate the third increase, as
to its quantum, timing or both, to reflect the
actual level of performance achieved.

(c) The parties agree that the measurement and moni-
toring of productivity improvements provides critical
feedback on the performance of the Office of En-
ergy to management, to employees and other relevant
stakeholders.

(2) Benefits to Government
(a) The objectives, strategies and performance indica-

tors developed in the Productivity Improvement Plan
focus on the outputs of the Office of Energy in meet-
ing the needs of the Government on behalf of the
community.

(b) The outputs embodied in Schedule B —Productiv-
ity Improvement Plan, of this Agreement flow from
the revised mission and objectives of the agency, as
agreed with Government. The initiatives are consist-
ent with these objectives and their achievement will
therefore advance the aims of Government in energy-
related matters.

(c) The Productivity Improvement Plan focuses on Gov-
ernment objectives and it is sufficiently demanding
to enable both productivity to be enhanced and rea-
sonable targets to be achieved. The meeting of targets
based upon it will therefore result in a higher level
of output, further advancing Government objectives,
than would result without this focused attention and
the extra staff contribution.

(3) Labour Productivity Initiatives
(a) In order to meet the level of performance set, staff

will need to increase the effectiveness of their per-
sonal contributions to the output of the agency. The
targets to be developed in Schedule B are dependent
on staff contributions through more effective personal
effort, greater attention to problem solving and more
focussed work priorities.

(b) The achievement of demanding targets will be sub-
stantially a reflection of improved output, task
management and focus by the parties and it will be

essential for employees to enhance their skills and
knowledge and work in previously unfamiliar fields
and on new topics. This will require, for example, a
willingness to undertake formal training, to network
and seek advice from mentors, and to “learn on the
job”.

14.—TRAINING AND DEVELOPMENT
All employees with the Office of Energy will be provided

with the relevant training and development within the resources
available to the Office of Energy to enable them to carry out
the expanded and changed range of activities required as a
consequence of energy industry reforms and continuing im-
provement. All training will be documented and recorded in
the individual employee’s record of service.

15.—SALARIES
(1) Pay rates on registration of this Agreement are detailed

in Schedule A—Salaries Payable Under This Agreement, for
all employees who are party to this agreement in recognition
of identified current and continuing productivity improvements.

(2) An increase of up to 3.5% is payable from 7.8.99, sub-
ject to the achievement of the targets set out in Schedule B.

(3) Where targets are not met due to circumstances beyond
the control of the parties to this Agreement, this will be taken
into account. Should the Chief Executive Officer be of the
view, following the assessment, that the level of performance
achieved is insufficient to justify payment of the whole of the
second and third salary increases under this Agreement, the
parties shall consider the level of performance achieved and
its implications for the Office of Energy and renegotiate the
second increase, as to its quantum, timing or both, to reflect
the actual level of performance achieved.

16.—DISPUTE SETTLEMENT PROCEDURE
Any question, dispute or difficulty not settled may be re-

ferred to the WAIRC provided that persons involved in the
question, dispute or difficulty shall confer among themselves
and make reasonable attempts to resolve questions, disputes
or difficulties beforehand.

(1) The OOE grievance resolution policy will be used in the
first instance to try and resolve the dispute.

(2) If the OOE grievance resolution policy does not resolve
the issue, the employee/s concerned and/or the CSA repre-
sentative shall discuss the matters with the immediate
supervisor. An employee may choose to be accompanied by a
CSA representative.

(3) If the matter is not resolved within five (5) working days
following the discussion in accordance with sub-clause (2)
hereof the matter may be referred by the employee/s concerned
and/or the CSA representative to the Chief Executive Officer
or their nominee for resolution.

(4) If the matter is not resolved within five (5) working days
of the notification of the dispute to the Chief Executive Of-
ficer it may be referred by either party to the WAIRC.

17.—CONSULTATIVE MECHANISM
(1) The parties are committed to working together to im-

prove the performance and working environment of the Office
of Energy.

(2) Consultation in the context of this Agreement is defined
as information sharing and discussion on matters relevant to
the operation of the Office of Energy. It is acknowledged by
the parties to this Agreement that decisions will continue to be
made by the Chief Executive Officer, who is responsible and
accountable to Government through statute, for the efficient
and effective operation of the Office of Energy.

(3) As part of this Agreement, the Chief Executive Officer
agrees, in consultation with the CPSU/CSA which is party to
this Agreement, to establish processes which will facilitate
employee involvement, where appropriate, on all matters re-
garding the attainment of the objectives of the Office of Energy.

18.—DELETED

19.—SICK LEAVE
(1) Notwithstanding subparagraph (1)(a) of Clause 22.—

Sick Leave) of the Public Service Award 1992 the Chief
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Executive Officer shall credit each permanent officer with the
following sick leave credits, which shall be cumulative—
Sick Leave on full pay Officers employed under the

Public Service Award 1992
On the day of initial appointment 45.00 hours
On completion of 6 months

continuous service 48.75 hours
On the completion of 12 months

continuous service 93.75 hours
On the completion of each further

period of 12 months continuous
service 93.75 hours
(2) Medical Certificate

(a) An application for sick leave exceeding two (2) con-
secutive working days shall be supported by the
certificate of a registered medical practitioner or, if
appropriate, a registered dentist.

(b) The amount of sick leave granted without the pro-
duction of a medical certificate, including the illness
of an immediate family member, shall not exceed, in
the aggregate, five (5) working days in any one credit
year.

(3) An employee, subject to having accrued sufficient cred-
its from a previous year, shall be entitled to take up to five (5)
days sick leave, per credit year, when an immediate family
member is ill. In such cases, an application for sick leave ex-
ceeding two (2) consecutive working days shall be supported
by the certificate of a registered medical practitioner or, if ap-
propriate, a registered dentist. An immediate family member
in this instance includes spouse, defacto spouse, child or step-
child, parent, step parent, or a family member who lives with
the employee. Sick leave for the care of family members shall
be recorded as such on the application for sick leave.

(4) Where the Chief Executive Officer has reason to doubt
the existence of the illness or the reason for the absence, the
Chief Executive Officer may take steps to resolve the matter.

(5) Where an employee is ill during a period of annual leave
and produces medical evidence to the satisfaction of the Chief
Executive Officer that as a result of the illness the employee
was confined to his/her place of residence or a hospital for a
period of at least seven (7) consecutive calendar days, the Chief
Executive Officer may grant sick leave for the period during
which the employee was so confined and reinstate annual leave
equivalent to the period of confinement. Proportionate arrange-
ments apply to part time staff.

(6) Where an employee is ill during a period of long service
leave and produces medical evidence to the satisfaction of the
Chief Executive Officer that as a result of illness the employee
was confined to his/her place of residence or a hospital for a
period of at least fourteen (14) consecutive calendar days, the
Chief Executive Officer may grant sick leave for the period
during which the employee was so confined and reinstate long
service leave equivalent to the period of confinement. Propor-
tionate arrangements apply to part time staff.

(7) No sick leave shall be granted with pay, if the illness has
been caused by the misconduct of the employee or in any case
of absence from duty without sufficient cause.

20.—LONG SERVICE LEAVE
Employees covered by this Agreement agree to the follow-

ing conditions associated with the taking of accrued long
service leave. The changes in conditions are designed for the
benefit of both management and the employee.

Except as specified below, all conditions relating to Long
Service leave in the parent Award remain unchanged. Employ-
ees covered by this Agreement may by agreement with the
Chief Executive Officer clear any accrued entitlement of long
service thus—

(1) Leave may be taken in periods as approved subject
to a minimum of one (1) week’s leave at any time.

(2) An employee may apply to receive payment for a
proportion of accrued long service leave rather than
take the leave as time off work. Approval for pay-
ment will be granted by the Chief Executive Officer,
based on the financial capacity of the Office to fund
the payment.

(3) Application to receive payment for long service leave
must be made in writing to the Chief Executive Of-
ficer.

21.—PARENTAL LEAVE
This clause shall apply in lieu of Clause 23.—Maternity

Leave of the Public Service Award 1992.
(1) Definition

(a) “Employee” includes full time, part time, permanent
and fixed term contract employees.

(b) “Replacement Employee” is an employee specifically
engaged to replace an employee proceeding on pa-
rental leave.

(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to fifty two

(52) weeks unpaid parental leave in respect of the
birth of a child to the employee or the employee’s
spouse/partner.

(b) Where the employee applying for the leave is the
spouse/partner of a pregnant person, one (1) week’s
unpaid parental leave may be taken at the birth of
the child.

(c) Subject to paragraph (b) of this subclause where both
the spouse/partner and the pregnant person are em-
ployed by the Office of Energy the parental leave of
the spouse/partner shall not be taken concurrently
except under special circumstances as approved by
the Chief Executive Officer.

(d) An employee adopting a child under the age of five
(5) years shall be entitled to three (3) weeks parental
leave at the placement of the child and a further pe-
riod of parental leave up to a maximum of fifty two
(52) weeks. Where both the employee and the em-
ployee’s spouse/partner are employees of the Office
of Energy, the three (3) week leave period may, with
the approval of the Chief Executive Officer, be taken
concurrently.

(e) An employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the employee to
attend interviews or examination required for the
adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to
one (1) additional days leave. The employee may
take any paid leave entitlement, excluding sick leave,
in lieu of this leave.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may, prior

to commencing that leave, elect to utilise any ac-
crued annual leave or accrued long service leave for
the whole or part of the period of parental leave or
extend the period of parental leave with such leave.

(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the Chief Executive Officer’s approval.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid award absences except
where otherwise provided for in this clause.

(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee
shall be entitled to such period of paid sick leave, to
the extent that the employee has accrued sick leave
credits, or unpaid leave for a total period certified as
necessary by a registered medical practitioner up to
a total of fifty two (52) weeks unless a greater pe-
riod is approved by the Chief Executive Officer.

(e) Where a pregnant employee not on parental leave
suffers illness related to the employee’s pregnancy
or is required to undergo a pregnancy related medi-
cal procedure the employee may take any paid sick
leave to which the employee is entitled, accrued an-
nual leave or accrued long service leave, or such
further unpaid leave for a total period certified as
necessary by a registered medical practitioner.

(4) Notice and Variation
(a) The employee shall give not less than four (4) weeks

notice in writing to the Chief Executive Officer of
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the date the employee proposes to commence paren-
tal leave stating the period of leave to be taken and
the component entitlements proposed to comprise
such leave.

(b ) A pregnant employee shall proceed on parental leave
not less than six (6) weeks before the expected date
of birth and will remain on maternity leave for a
minimum of twelve (12) weeks unless supported by
a medical clearance from a registered medical prac-
titioner.

(c) An employee seeking to adopt a child shall not be in
breach of paragraph(a) of this subclause as a conse-
quence of failure to give the stipulated period of
notice, if such failure is due to the requirement of
the adoption agency to accept earlier or later place-
ment of a child, or other compelling circumstances.

(d) An employee proceeding on parental leave may elect
to take a shorter period of parental leave than the
maximum fifty two (52) weeks and may at any time
during that period of leave elect to reduce or extend
the period, of parental leave, subject to the maxi-
mum of fifty two (52) weeks, stated in the original
application provided four (4) weeks written notice is
provided.

(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards in relation to pregnancy are connected with
the present duties assigned to the pregnant employee
make it inadvisable for the employee to continue in
her present duties, the duties shall be modified or
the employee may be transferred to a safe position
of the same classification until the commencement
of parental leave.

(b) If the transfer to a safe position is not practicable,
the employee shall take parental leave for such pe-
riod as is certified necessary by a registered medical
practitioner subject to the maximum period of pa-
rental leave not exceeding 52 weeks.

(6) Replacement Employee
Prior to engaging a replacement employee to perform the

present duties of an employee taking or to take parental leave,
the employer shall inform that person of the temporary nature
of the employment and the entitlements relating to return to
present duties of the employee on parental leave.

(7) Return to Work
(a) An employee shall confirm the intention to return to

work and resumption of previously present duties
by notice in writing to the Chief Executive Officer
not less than four (4) weeks prior to the expiration of
the period of parental leave.

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to subclause 5 of this clause the em-
ployee is entitled to return to the position occupied
immediately prior to the transfer.

(c) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition of the same classification level with duties
similar to that of the abolished position.

(d) An employee may, with the approval of the Chief
Executive Officer, return on a part-time basis to the
same position occupied prior to the commencement
of leave or to a different position at the same classi-
fication level on a part-time basis in accordance with
the Part-Time provisions of the parent Award.

(e) An employee who has returned on a part-time basis
may revert to full time employment at the same clas-
sification level within two (2) years of the
recommencement of work on the giving of notice in
writing to the Chief Executive Officer at least four
(4) weeks prior to such reversion.

(8) Effect of Leave on Employment Contract
(a) Fixed Term Contract

An employee employed for a fixed term contract shall
have the same entitlement to parental leave,

however the period of leave granted and rights of
return to work shall not extend beyond the term of
that contract.

(b) Continuous Service

Absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant award or this agree-
ment.

(c) Termination of Employment

An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the parent Award.

An employer shall not terminate the employment of
an employee on the grounds of the employee’s ap-
plication for parental leave, or absence on parental
leave, but otherwise the rights of the employer in
relation to termination of employment are not af-
fected.

22.—SALARY PACKAGING

1. An Employee may, by agreement with the employer, en-
ter into a salary packaging arrangement in accordance with
the Office of Energy salary packaging arrangements.

2. Salary packaging is an arrangement whereby the entitle-
ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

3. For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

(a) The base salary;

(b) Other cash allowances, eg annual leave loading;

(c) Non cash benefits, eg superannuation, motor vehi-
cles etc;

(d) Any Fringe Benefit Tax liabilities currently paid; and

(e) Any variable components, eg performance based in-
centives (where they exist).

4. Where an employee enters into a salary packaging ar-
rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

5. The salary packaging arrangement must be cost neutral in
relation to the total cost to the employer.

6. The salary packaging arrangement must comply with rel-
evant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

7. In the event of any increase or additional payments of tax
or penalties associated with the employment of the employee
or the provision of employer benefits under the salary packag-
ing agreement, such tax, penalties and any other costs shall be
borne by the employee.

8. In the event of significant increases in Fringe Benefit Tax
liability or administrative costs relating to arrangements un-
der this clause, the employee may vary or cancel a salary
packaging arrangement.

9. The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

10. An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

11. The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.
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23.—ATTESTATION
The parties to this Agreement listed below agree to the terms

and conditions of the Agreement.
Party Signature/Date In the presence of:
DAVE ROBINSON Signed Common Seal Signed
GENERAL SECRETARY 29.1.99 29.1.99
CIVIL SERVICE
ASSOCIATION OF WESTERN
AUSTRALIA (INCORPORATED)
LES FARRANT Signed Signed
COORDINATOR OF ENERGY 28.1.99 28.1.99
OFFICE OF ENERGY

SCHEDULE A—SALARIES PAYABLE UNDER THIS
AGREEMENT

On registration of On Achievement of
Agreement Performance Targets—

from 7 Aug 1999

Annual Fortnightly Annual Fortnightly
rate rate rate rate

LEVEL 1—U/17 YRS 12174 466.74 12600 483.08
17 YRS 14228 545.47 14726 564.56
18 YRS 16595 636.26 17176 658.53
19 YRS 19210 736.50 19882 762.28
20 YRS 21573 827.07 22328 856.02
21 YRS/1ST YR 23698 908.55 24527 940.35
22 YRS/2ND YR 24428 936.53 25283 969.31
23 YRS/3RD YR 25157 964.48 26037 998.23
24 YRS/4TH YR 25881 992.26 26787 1026.99
25 YRS/5TH YR 26610 1020.21 27542 1055.91
26 YRS/6TH YR 27339 1048.15 28296 1084.83
27 YRS/7TH YR 28178 1080.29 29164 1118.10
28 YRS/8TH YR 28754 1102.53 29764 1141.12
29 YRS/9TH YR 29616 1135.42 30652 1175.16
LEVEL 2—1ST YR 30642 1174.78 31714 1215.89
2ND YR 31430 1204.96 32530 1247.14
3RD YR 32257 1236.69 33386 1279.97
4TH YR 33132 1270.21 34291 1314.67
5TH YR 34046 1305.28 35237 1350.96

On registration of On Achievement of
Agreement Performance Targets—

from 7 Aug 1999

Annual Fortnightly Annual Fortnightly
rate rate rate rate

LEVEL 3—1st YR 35304 1353.49 36539 1400.86
2nd YR 36283 1391.04 37553 1439.73
3rd YR 37294 1429.77 38599 1479.81
4th YR 38330 1469.52 39671 1520.95
LEVEL 4 1ST YR 39751 1524.03 41143 1577.38
2ND YR 40866 1566.74 42297 1621.58
3RD YR 42012 1610.70 43483 1667.07
LEVEL 5 1ST YR 44221 1695.36 45768 1754.69
2ND YR 45713 1752.58 47313 1813.92
3RD YR 47264 1812.03 48918 1875.46
4TH YR 48872 1873.72 50583 1939.30
LEVEL 6 1ST YR 51461 1972.92 53262 2041.97
2ND YR 53220 2040.36 55082 2111.77
3RD YR 55040 2110.16 56966 2184.01
4TH YR 56984 2184.68 58978 2261.14
LEVEL 7—1st YR 59965 2298.96 62063 2379.42
2nd YR 62027 2378.02 64198 2461.25
3rd YR 64270 2464.06 66520 2550.30
LEVEL 8 1ST YR 67918 2603.86 70295 2695.00
2ND YR 70530 2704.01 72998 2798.65
3RD YR 73769 2828.19 76351 2927.18
LEVEL 9 1ST YR 77814 2983.29 80538 3087.70
2ND YR 80547 3088.08 83367 3196.17
3RD YR 83665 3207.59 86593 3319.85
CLASS 1 88378 3388.31 91472 3506.90
CLASS 2 93092 3569.03 96350 3693.95
CLASS 3 97804 3749.66 101227 3880.90
CLASS4 102517 3930.39 106106 4067.96

SCHEDULE B—OFFICE OF ENERGY PRODUCTIVITY IMPROVEMENT PLAN

OUTCOME STRATEGY PRODUCTIVITY TARGET
Industry Development

Accurate and timely information on opportunities in the
energy industry is available to potential investors.

Effective gas and electricity approvals process.

Relevant and timely information, advice and analysis is
available to the Minister on competition promotion.
Effective implementation of policy and legislation.

Produce booklets, brochures and pamphlets.  Promote
availability of this information.  Develop and run
seminars.

Carry out gas and electricity approvals process in an
effective manner.

Provide relevant and timely information, advice and
analysis to the Minister on competition promotion.
Consult with stakeholders and draft legislation.

Average rating of people indicating that information
provides an overall insight into and understanding of
the energy industry and related policies in WA. (3.87)

Average rating  of people indicating that the
information assists in their current or future
involvement/interests in the energy industry. (4.29)

% of applications for gas and electricity approvals
meeting target turnaround time. (80)

Satisfaction rating of Minister. (3.43)

Energy Innovation

Accurate and timely information about efficient energy
use and renewable energy is available to the public.

Increased use of renewable energy where viable.

Accurate and timely information, advice and analysis is
available to the Minister on energy efficiency and
renewable energy.

Produce magazines, brochures and pamphlets.  Promote
availability of this information.  Establish an Energy
Telephone Information Service.  Develop and run
seminars.

Provide financial assistance to pastoral stations/isolated
homesteads for renewable energy Remote Area Power
Systems.

Provide accurate and timely information, advice and
analysis to the Minister on energy efficiency and
renewable energy.

Number of people provided with information about
efficient energy use and renewable energy through
residential information service. (1 400)

Average rating of people indicating information useful.
(164)

Number of pamphlets about efficient energy use and
renewable energy modified or produced per FTE. (9.4)

Number of houses rated for energy efficiency per
annum. (Measure deleted)

Number of pastoral stations/isolated homesteads
assisted by OOE to increase the amount of renewable
energy used in their power systems. (51)

Satisfaction of Minister. (3.43)
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Technical and Safety

Information on safe work practices for licensed
electrical and gas operatives is available.

Information on energy safety for the community is
available.

Information on the efficient use of appliances is
available.

Increasing number of gas and electrical operatives
licensed with existing staff levels.

High quality and timely information, advice and
analysis is available to the Minister on matters relating
to technical and safety factors of energy.

Produce bulletins, brochures and videos, and present
seminars.

Produce brochures, publications, videos and advertising
campaigns.

Produce brochures, publications and advice on the
efficient use of appliances.

License increasing number of gas and electrical
operatives with existing staff levels.

Provide high quality and timely information, advice and
analysis to the Minister on matters relating to technical
and safety factors of energy.

Average rating of licensed operatives indicating
information was useful. (0.582)

Average rating of surveyed community indicating
information was useful. (0.646)

Average rating of surveyed community indicating
information and advice was useful. (0.626)

Increase in gas and electrical operatives licensed per
FTE. (4 614 operatives per FTE)

Satisfaction of Minister. (3.43)

Policy and Projects

In relation to the pursuit of improved value from energy
businesses and services used to address the
Government’s community, regional and economic
objectives:

Minister satisfied with:
Â quality, adequacy and timeliness of advice given to

him
 
 
Â the adequacy with which the Office has promoted

his/Government’s policy position in joint working
or negotiations with other agencies, portfolios or
jurisdictions;

 
 
Â the extent to which he is kept fully informed, and

briefed, by the Office.

Gather information, consult, exchange, present options
and recommendations on issues as needed, in a timely
manner.

Communicate to ensure that the Office is well informed
on the Minister’s/Government’s policy position.  Pursue
outcomes consistent with that position in multi-
stakeholder negotiations.

Ensure that briefings are succinct, up to date, relevant
and timely.

Satisfaction of Minister. (3.43)

OIL BUNKERING BP (FREMANTLE) LIMITED,
ENTERPRISE BARGAINING AGREEMENT 1999.

No. AG 14 of 1999.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
BP (Fremantle) Ltd.

AG 14 of 1999.
Oil Bunkering (Fremantle) Limited Enterprise Bargaining

Agreement 1999.

COMMISSIONER S J KENNER.
11 March 1999.

Order.
HAVING heard Mr M Vallence as agent on behalf of the ap-
plicant and Mr A Watters as agent on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

(1) THAT the Oil Bunkering (Fremantle) Limited, En-
terprise Bargaining Agreement 1999 filed in the
Commission on 29 January 1999 be and is hereby
registered as an industrial agreement.

(2) THAT the Oil Bunkering (Fremantle) Limited, En-
terprise Agreement 1995 AG 108 of 1995 and the
Oil Bunkering (Fremantle) Limited, Enterprise Bar-
gaining Agreement 1997 AG 8 of 1997 are hereby
cancelled.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Oil Bunkering BP

(Fremantle) Limited, Enterprise Bargaining Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Incidence
4. Named Parties
5. Date, Period and Review of Operation
6. Relationship to Parent Award
7. Objectives
8. Single Bargaining Unit
9. Strategies to Achieve Future Productivity Gains

10. Payment of Wages
11. Disputes Procedure
12. Hours
13. Overtime
14. No Extra Claims
15. Monitoring of Agreement
16. Signatories

3.—INCIDENCE
This Agreement shall be binding on BP Australia Ltd the

Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers’ Union of Australia,
Engineering and Electrical Division W.A. Branch (The Un-
ion) and apply to approximately six (6) employees at
BP(Fremantle) Limited who are eligible to be members of (The
Union) who are engaged in pipeline bunkering and all work
incidental to the maintenance and operation of BP(Fremantle)
Limited.

4.—NAMED PARTIES
BP Australia Limited.
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers’ Union of Australia,
Engineering and Electrical Division W.A. Branch.
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5.—DATE, PERIOD AND REVIEW OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 1st January 1999. The
Agreement shall remain in force for a period of two years from
1st January 1999 until 31st December 2000.

Parties shall review this Agreement two months prior to its
expiry date and assess its achievements to date and determine
whether to renew or cancel this Agreement.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement is to be read and applied in conjunction with

the Oil Bunkering BP(Fremantle) Award No. 20 or 1991 and
replaces the previous Enterprise Bargaining Agreements num-
bered AG 108 of 1995 and AG 8 of 1997.

Where there is any inconsistency with the Award, this Agree-
ment shall apply to the extent of that inconsistency.

7.—INTENT AND OBJECTIVES OF AGREEMENT
7.1 The parties acknowledge that the intent is to continue to

build on the objectives of previous Oil Bunkering (Fremantle)
Limited agreements as certified by the Western Australian In-
dustrial Relations Commission.

7.2 The parties agree that as a result of this Agreement
BP(Fremantle)Limited needs to achieve productivity improve-
ments to continue to hold a competitive edge within the market
place by—

7.2.1 heightening awareness and acceptance of account-
ability levels of all in the contracting process within
BP (Fremantle)Limited operations;

7.2.2 encouraging BP (Fremantle)Limited employees to
accept responsibility in helping manage the total
project performance including that of subcontractors;

7.2.3 developing concepts of best practice, continuous im-
provement and quality control to enhance
productivity and efficiency;

7.2.4 developing a co-operative and harmonious working
environment in the enterprise;

7.2.5 developing better employee management practices
that promote shared concepts of skill formation,
learning, team work, participation, flexibility and
communication;

7.2.6 introducing best practice procedures in workplace
health and safety and personnel management;

7.2.7 developing and following procedures to eliminate lost
time and make better use of available working time,
e.g. start and finish at the designated workplace at
normal start and finish times;

7.2.8 establishing measures to ensure orderly relations exist
between BP(Fremantle)Ltd and the Union on the
Fremantle work site;

7.2.9 enhancing job satisfaction;
7.2.10 improving BP(Fremantle)Ltd competitiveness to help

improve job security.

8.—SINGLE BARGAINING UNIT
8.1 The parties named within this Agreement, have and will

continue to act within a single bargaining unit for the purposes
of negotiating and implementing the terms of this Agreement
in accordance with the January 1992 State Wage Case.

8.2 The Single Bargaining Unit (SBU) shall consist of—
8.2.1 Up to two management representatives as nominated

by the Company, and
8.2.2 The Union Shop Steward or a representative nomi-

nated by the Union Shop Steward, and
8.2.3 One elected shop floor representative/eligible

workforce member.
8.3 The Single Bargaining Unit will—
8.3.1 Discuss all issues that fall under the headings of—

• Customer Responsiveness
Quality or quality assurance or quality control

• Health
• Safety
• Environment
• Security of employment
• Productivity

Accidents
• Absenteeism
• Any other issue or matter that any of the par-

ties raise as an important issue.
8.3.2 Meet on a regular basis as determined by the SBU.

The Company will provide, after consultation with the Un-
ion and members, appropriate training to non-management
Bargaining Unit Members that will enable them to contribute
to the input, proceedings and output of all SBU meetings.

9.—STRATEGIES TO ACHIEVE FUTURE
PRODUCTIVITY GAINS

9.1 The aim of the parties is to encourage continued im-
proved site performance at the East Fremantle Terminal.

9.2 The Company acknowledges that a co-operative, con-
sultative, flexible and team culture is essential to achieve
continuous improvement in the key areas of—

customer responsiveness
quality
health, safety and environmental issues
security of employment
productivity.

9.3 The parties agree that implementation of ongoing
flexibilities and change to work practice arrangements are in-
tended to be processed through a process of consultation and
agreement between the Company and it’s employees at
BP(Fremantle)Ltd.

In the event this process does not finalise any outstanding
issue(s) through the disputes procedures as a means of resolv-
ing any outstanding issues(s).

9.4 The parties will implement strategies to achieve the fol-
lowing goals—

9.4.1 Quality Contr ol
All parties are committed to achieving quality assur-
ance and quality control during the life of this
Agreement.

9.4.2 Safety
All parties will comply with the provisions of the
Occupational Health and Safety act.

9.4.3 Technological Change
The single bargaining unit will be used to monitor
new methods that may improve productivity and pro-
duction on a continued basis.
The single bargaining unit will collect ideas and sug-
gestions from the shop floor and present them to
management for their consideration and possible im-
plementation.

9.4.4 Quality Management
It is agreed that employees shall co-operate fully with
the development and implementation of the Compa-
ny’s Quality Management Systems and procedures
and will continually strive to improve the quality of
the products and services supplied by the Company.
Employees are committed to reduce, re-work and
complete tasks the first time and eliminate the need
to return to finish incomplete work.

9.4.5 Client Satisfaction
4.5.1 The employees will take an active role in en-

suring client satisfaction and acknowledge that
client relationships are important to the growth
of the Company and its ability to offer con-
tinuing employment to its employees.

4.5.2 All employees agree to treat customers with
courtesy and respect to consider the custom-
ers’ interests in their actions.

10.—PAYMENT OF WAGES
Upon the ratification of this Enterprise Bargaining Agree-

ment, rates of pay will increase through increases in the base
rate.

Timetable of increases for all Bunkering Operators levels
will be as follows—

10.1 On the acceptance/agreement of the following
changes and implementation of ongoing flexibilities
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the base rate will increase by 3.5 percent on 1st Janu-
ary 1999.

10.1.1 After taking into account the needs of the core
business and availability of staff it is agreed
that when situations arise where it is efficient
to do so contractors may be used to supply
labour for gas oil/lube oil deliveries at all
outports.

10.1.2 The payment of three hour minimums as de-
scribed in the Oil Bunkering BP(Fremantle)
Award No. 20 of 1991 for overtime on bun-
kering duties which extend more than one hour
past normal finish time Monday to Friday will
cease on December 31, 1998. Standard over-
time rates based on current pay rates will now
apply for all overtime worked.

10.1.3 Gas oil deliveries requiring the use of 100 mm
hose will now be set up and attended by a wharf
crew not exceeding two persons.

10.1.4 The practice of additional four hour call out
penalties for weekends will cease on Decem-
ber 31, 1998 on the understanding that
adequate lead time is given to employees of
changes to work attendance times. Persons are
to be advised no later than 9am the day pre-
ceding the bunker.

10.1.5 Subject to the agreed disputes procedure be-
ing followed.

10.2 From January 2000 the base rates for Bunkering Op-
erators will increase by 3.5 percent.

11.—DISPUTES PROCEDURE
Any agreement, including those of the Single Bargaining

Unit, shall only apply where a majority of on-site employees
approve.

The parties agree to recommit themselves to the following
Disputes Procedures.

The parties agree that management, shop stewards and Un-
ion Officials will exhaust the negotiating process before time
is lost by employees.

11.1 Where any dispute or grievance arises the problem
should first be discussed between the employee and
the supervisor and, if requested by the employee, a
shop steward may be present.

11.2 If the dispute or grievance is unresolved then the em-
ployee and the Union representative shall confer with
the Manager.

11.3 If the dispute or grievance is unresolved the matter
should be referred to the Union State official for dis-
cussion with management.

11.4 Until the dispute or grievance is determined in ac-
cordance with the above procedure, normal work
shall continue without prejudice.

11.5 If the matter is still not resolved it shall be referred
to the W.A. Industrial Relations Commission for
decision.

12.—HOURS
12.1 Flexibility of Hours, Br eaks and RDO’s
It is agreed that employees will be flexible in the following

areas—
The company may reschedule ordinary working hours of
employees in the Plant or Sections(s) concerned where it
is agreed between the Company and the majority of af-
fected employees, rest periods and meal intervals may be
staggered or otherwise arranged at a time and in a man-
ner to suit the convenience of the Company in conjunction
with the relevant provisions of the Oil Bunkering
(Fremantle)Limited Award No. 20 of 1981.

12.2 Flexibility of Rostering Employees’ Days Off
Subject to agreement between the Company and those indi-

vidual employees affected, when the Company wishes to
reschedule a RDO,

12.2.1 the Company will endeavour to provide reasonable
notice to the employee(s).

12.2.2 that RDO’s may be substituted by agreement in ac-
cordance with the Award.

12.2.3 such agreement shall not unreasonably be withheld
by either party.

12.2.4 prior family or other social commitments are rea-
sonable grounds for refusing to agree to rescheduling
a RDO.

13.—OVERTIME
Subject to the process of agreement specified between the

parties, the Company may introduce necessary changes to re-
duce the need for overtime (i.e. this clause is not meant to
require the employer to guarantee overtime). The Company
will need to continue to require employees to work a reason-
able amount of overtime. The payment of such overtime shall
be as prescribed for in clauses 10.1.2 and 10.1.4.

14.—NO EXTRA CLAIMS
The employees and the Union shall not pursue any extra

claims in relation to the Oil Bunkering BP (Fremantle) Lim-
ited Award No. 20 of 1981, with the exception of future State
Wage Decision handed down for the purpose of upgrading
award safety net rates of pay only, for the duration of this
Agreement.

15.—MONITORING OF AGREEMENT
The parties to this Agreement shall continually monitor the

development of the Agreement and shall review the effect of
this Agreement two months prior to its expiration.

If it is felt by the Employees or the Company that the inter-
pretation of this Agreement places them at a disadvantage,
then the parties shall reconvene to resolve the issue.

16.—SIGNATORIES
IN WITNESS whereof the parties have signed this Agree-

ment.
For and on behalf of BP Australia Ltd
..........................
Manager
BP(Fremantle)Ltd
..........................
Witnessed
For and on behalf of the Communications, Electrical, Elec-

tronic, Energy, Information, Postal, Plumbing and Allied
Workers’ Union of Australia. Engineering and Electronic Di-
vision W.A. Branch.

.........................
Signed
.........................
Witnessed

Annexure I

WAGE RATES
Classification

Wage Rate Wage Rate
January 1, January 1,

1999 2000
Bunkering Attendant Base 611.45 632.85
Bunkering Attendant Level 1 647.79 670.46
Bunkering Attendant Level 2 684.09 708.03
Bunkering Attendant Level 3 720.42 745.63
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PENRHOS COLLEGE (ENTERPRISE BARGAINING)
AGREEMENT 1999.
No. AG 35 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Penrhos College.
No. AG 35 of 1999.

Penrhos College (Enterprise Bargaining) Agreement 1999.

COMMISSIONER P E SCOTT.
31 March 1999.

Order.
HAVING heard Ms T I Howe on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Mr Woodford on behalf of
Penrhos College, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the Penrhos College (Enterprise Bargaining)
Agreement 1999 in the terms of the following schedule
be registered on the 22nd day of March 1999.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Penrhos College (En-

terprise Bargaining) Agreement, 1999 and shall replace the
Penrhos College (Enterprise Bargaining) Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of the Agreement
5. Date and Duration of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. Long Service Leave
11. Professional Practices
12. Agreed Efficiency Improvements
13. Remuneration Package
14. Dispute Resolution Procedures
15. Matters for Ongoing Discussion
16. No Further Claims
17. No Precedent
18. Signatories

3.—PARTIES TO THE AGREEMENT
This Agreement is made between Penrhos College (the Col-

lege) and the Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Work-
ers (the ISSOA), a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to teachers who are employed

within the scope of the Award.
(2) The number of teachers covered by this Agreement is

109.

5.—DATE AND DURATION OF AGREEMENT
(1) This Agreement shall come into effect on 1 January 1999,

and shall apply until 31 December 2001.
(2) The parties have agreed to meet no later than six months

prior to the expiry of this Agreement to review the Agree-
ment.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the Independent Schools’ Teachers’ Award 1976 (the
Award).

Where there is any inconsistency between this Agreement
and the Award, this Agreement will prevail to the extent of the
inconsistency.

7.—SINGLE BARGAINING UNIT
The bodies’ party to this Agreement have formed a single

bargaining unit.
The single bargaining unit has conducted negotiations with

the College and reached full agreement with the College rep-
resented by this Agreement.

8.—OBJECTIVES
The purposes of this Agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the Award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment, which will ensure that the College
and its staff become genuine participants and con-
tributors to the College’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The College and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
College and teaching staff share responsibility for
professional development by undertaking both in-
service and external courses and training partly during
College time and partly during the teachers’ time.
This should be done in ways, which minimise both
disruption to students and additional costs.

9.—SALARY RATES
The teaching staff acknowledges that salary increases al-

ready in effect will be considered part of this Agreement.
(1) The minimum annual rate of salary payable to teachers

prescribed in Clause 11.—Salaries of the Award shall be—

STEP Current Salary Jan – 01
1999
3.00%

Jan – 01
2000
2.50%

Jan – 01
2001
2.50%

1 28,245 29,092 29,819 30,564
2 29,961 30,860 31,632 32,423
3 31,675 32,625 33,441 34,277
4 33,657 34,667 35,534 36,422
5 35,505 36,570 37,484 38,421
6 37,087 38,200 39,155 40,134
7 38,672 39,832 40,828 41,849
8 40,651 41,871 42,918 43,991
9 42,829 44,114 45,217 46,347
10 44,610 45,948 47,097 48,274
11 46,194 47,580 48,770 49,989
12 48,175 49,620 50,861 52,133
13 50,153 51,658 52,949 54,273

(2) The College is committed to maintaining salary parity in
general terms with that offered by other similar Independent
Girls Colleges to teachers, and in providing a salary above
that offered by the Education Department to teachers. Should
there be any increases in Education Department salaries or
other Independent Girls Colleges salaries that disrupt this par-
ity, the Enterprise Bargaining Committee shall immediately
reconvene in order to review salary scales.

(3) The minimum rate allowance for positions of responsi-
bility shall be—

1 January 1999
Level 1 $7,000
Level 2 $4,500
Level 3 $2,300
Level 4 $1,200

(4) As from 1 January 1997, a three year trained teacher, if
having accumulated eight (8) years teaching experience on
Step 9, would progress to Step 10 and then each year thereaf-
ter progress a step on the salary scale until Step 13 is reached.
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(5) In the event of any safety net adjustment being applied
to the Award, such adjustment shall be absorbed into the sal-
ary rates prescribed by this Agreement.

(6) Commencement and payment of the increased salaries
referred to in Clause 9(1) is subject to the development and
documentation by teachers under Clause 12(4) of the perform-
ance appraisal system referred to in that clause by the end of
1998. If that performance appraisal system is not in place by
the end of 1998 then the increased salaries will not take effect
until that system is in place.

(7) Payment of Relief Teachers
Notwithstanding the provisions of sub clause (5) of Clause

11, SALARIES, of the Award, relief teachers employed for
five days or less, may be engaged by the day or half day or
pro-rata in relation to a day and paid on the basis of periods
worked in relation to the number of periods in the school day.

10.—LONG SERVICE LEAVE
(1) Notwithstanding the provisions of subclause (1) of Clause

10.—Long Service Leave of the Award, from 1 July 1995, a
teacher who has completed eight (8) years’ continuous service
or a further (7) years’ continuous service with the College,
shall be entitled to take ten (10) weeks’ Long Service Leave
on full pay, taken within one school term.

(2) (a) The parties agree to the development of a manage-
ment plan for the clearing of accrued Long Service Leave. As
far as possible in this, the preferences of individual teachers
will be taken into account.

(b) From 1 January 1998 all Long Service Leave will be
required to be taken within 12 months of its falling due, unless
the teacher has indicated in writing his/her intention to retire
within 24 months or unless special circumstances pertain which
affect the teacher or the College.

(i) If a teacher wishes to defer the Long Service Leave
such leave will be paid at the rate prevailing on the
date on which it fell due.

(ii) If the College wishes the teacher to defer the Long
Service Leave such leave will be paid at the rate pre-
vailing at the time the teacher accesses the leave.

11.—PROFESSIONAL PRACTICES
(1) The parties recognise that there is a wide range of re-

sponsibilities included in the profession of teaching.
(2) The parties recognise that the following factors apply in

addressing the fair and reasonable participation of teachers—
(a) Much of the life and culture of the College is de-

rived from College activities involving teachers and
students and conducted outside regular classroom
contact.

(b) The significant contributions of teachers to the life
and values of the College are recognised.

(c) There will continue to be consultation between the
College and teachers in the allocation of teachers to
all activities conducted by the College.

(d) The competence, skills and qualifications of teach-
ers, including part-time teachers, will continue to be
considered in the planning and allocating of activi-
ties conducted by the College.

12.—AGREED EFFICIENCY IMPROVEMENTS
(1) Professional Development
(a) Notwithstanding the provisions of Clause 8. – Objec-

tives (3) and Clause 11.— Professional Practices of this
Agreement, all teachers are required to be competent and to
implement information and communication technology skills
into the curriculum. This is seen by both parties to assist in
personal and professional development and to also guide ca-
reer development.

(b) Whilst the College recognises the need to supply profes-
sional development programs for the staff it is recognised that
a successful application of technology requires a time com-
mitment and active involvement of all staff. The College also
recognises the need for staff to be adequately equipped to ful-
fil these requirements and will provide a laptop, subject to
conditions of care and responsibility, for all teachers who have
a FTE equal or greater than 0.75 and part provision for all
other teachers at a ratio at 1:2.

(2) First Teaching Appointment
A teacher appointed to his or her first year at the College

who, at the end of the initial twelve months, is deemed by the
College not to have developed adequate teaching skills, may
be appointed as a temporary teacher and subject to subclause
(2) of Clause 2.—Induction of Appendix 1 of the Award.

(3) Carers’ Leave
(a) A teacher may take in one year of service up to five days

of paid leave from the accrued sick leave to care for a family*
member in need of care provided that the teacher—

(i) informs the Principal (or a person designated by the
Principal) of the need for Carers’ Leave and the esti-
mated period of absence at the first opportunity; and

(ii) except for the first day’s absence in the sequence of
consecutive days and if requested by the College pro-
vide a medical certificate setting out particulars of
the illness or injury or other adequate evidence of
the need for leave.

(b) Such leave shall not accrue from year to year.
(c) A maximum of three days of such leave shall be debited

to the teacher’s accrued sick leave.
(d) Such leave shall not prejudice a teacher’s right to special

leave in accordance with the provisions of the Award.
* In this clause the word family shall include: parents, grand-

parents, siblings, parents in law, step parents, spouse, defacto
spouse, children, step children, grandchildren and, at the dis-
cretion of the Principal, other persons for whom the teacher
has responsibility.

(4) Teacher Appraisal
There be a commitment to the continued development of the

performance appraisal system, established in 1998, through
its implementation and evaluation over the term of this Agree-
ment.

As the College has agreed to provide a personal laptop to
teachers; the performance appraisal system is to incorporate
an evaluation of computer competence and specific conditions
of use.

The identification and appraisal of computer competencies
should be planned, trialed and accepted with full teaching staff
participation by the end of 1999.

The Staff Professional Development Committee, whose
membership is to be partially determined by the teaching staff,
shall be responsible for overseeing the design, development,
and evaluation of the performance appraisal process.

(5) Merit Allowance Scheme
There is a commitment to the development of a Merit Al-

lowance Scheme to be completed by the end of Term 3, 1999
for implementation in Term 4, 1999. This scheme recognises
and rewards highly skilled teachers and teachers who contrib-
ute significantly to the co-curricular program.

A committee comprising the Heads of Schools: Junior
School, Middle School and Senior School, and a staff elected
representative from each of these Schools be established to
formulate a Merit Allowance Scheme.

The process of development and application of this scheme
be planned and accepted with full staff participation. It is un-
derstood that such a scheme may change and evolve to reflect
the demands of the College. Constant review and consultation
will occur to ensure dynamic growth and development of this
process.

(6) Promotional Positions
(a) While maintaining the promotional structure indicated

under subclause (3) of Clause 9. – Salary Rates of this Agree-
ment, the College shall have the discretion to adapt this
structure to meet its educational needs.

(b) Appointments to all Level 1, Head of Department pro-
motional positions will be for an initial four (4) year term.

(c) All re-appointments to promotional positions for second
and subsequent terms will be for three (3) years, subject to a
satisfactory summative appraisal.

(d) In all cases the appointment may be terminated before
the end of term of appointment by mutual agreement of the
College and the teacher, or by the College in the case of an
unsatisfactory summative appraisal.
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(7) Work Practices
In order to minimise disruption to student learning faculty/

staff meetings and where feasible staff professional develop-
ment are to be held outside instructional time. To facilitate
this, appropriate organisational strategies and structures will
be developed and agreed to by the management and teachers
of the College. These will be phased in from the beginning of
1999.

13.—REMUNERATION PACKAGE
(1) For the purposes of this clause—

(a) “Teacher” means a teacher appointed as a perma-
nent employee of the College.

(b) “Benefits” means the benefits nominated by the
teacher from the benefits provided by the College
and listed in paragraph (d) of subclause (3)

(c) “Benefit Value” means the amount specified by the
College as the cost to the College of the benefit pro-
vided including Fringe Benefit Tax, if any.

(d) “Fringe Benefit Tax” means tax imposed by the
Fringe Benefit Tax Act 1986.

(2) Conditions of Employment
(a) Except as provided by this clause, teachers must be

employed at a salary based on a rate of pay, and on
terms and conditions, not less than those prescribed
by the agreement.

(b) For all purposes of the Agreement, salary shall be
deemed to include the value of any benefits provided
under this clause.

(3) Salary Packaging
The College offers to provide and the teacher may agree in

writing to accept—
(a) salary packaging of up to 40% of gross salary in the

form of expense benefit payments;
(b) the Benefits nominated by the teacher approved by

the employer;
(c) a salary equal to the difference between the Benefit

Value and the salary which would have applied to
the teacher or under subclause (2) of this clause, in
the absence of an agreement under this subclause.

(d) the available Benefits are those made available by
the College from the following list

(i) Superannuation;
(ii) Motor Vehicle; and

(iii) Other benefits as agreed between the teacher
and the College.

(e) the College must advise the teacher in writing of the
Benefit Value before the agreement is entered into.

(4) The teacher will reimburse the College for any Fringe
Benefits Tax paid by the College on the teacher’s behalf under
the terms of the Clause.

(5) During the currency of an agreement under subclause
(3) of this clause—

(a) Any teacher who takes paid leave on full pay shall
receive the Benefits and salary referred to in para-
graphs (a) and (b) of subclause (3) of this clause.

(b) If a teacher takes leave without pay the teacher will
not be entitled to any Benefits during the period of
leave.

(c) If a teacher takes leave on less than full pay he or she
shall receive:

(i) the Benefits; and
(ii) the amount of salary calculated as agreed be-

tween the College and the Teacher.

14.—DISPUTE RESOLUTION PROCEDURE
Any question, dispute or difficulty arising out of the Agree-

ment will be dealt with in the following manner—
(1) The College and the teacher affected shall in the first

instance make reasonable attempts to resolve the dis-
pute between themselves by way of a meeting
between the Principal (or nominee) and the teacher
(or nominee).

(2) If the dispute is unresolved it will be referred to a
Panel for hearing,

(a) The Panel shall mean 3 persons including one
nominated by the Principal, one nominated by
the teacher, and a third as agreed by both the
Principal and the teacher.

(b) If there is no agreement on the third person,
that person will be a mediator appointed by
the WA Director of LEADR (LEADR being a
non-profit organisation promoting and facili-
tating the use of consensual dispute resolution
processes).

(c) The following procedure will apply at the hear-
ing—

(i) the teacher (or nominee) will present
his or her arguments or submissions.

(ii) The principal (or nominee) will then
present his or her submissions.

(iii) The teacher (or nominee) will have a
right of reply.

(iv) The Panel will make a determination
within five working days.

(3) If either party is not satisfied with the determination
of the Panel the matter may be referred to the West-
ern Australian Industrial Relations Commission.

15.—OTHER MATTERS FOR ONGOING DISCUSSION
When reviewing this Agreement or at an earlier mutually

agreeable time the parties agree to discuss such matters that
are of relevance to either the College or the teaching staff.

Amongst matters for discussion are—
(1) Flexibility in Timetabling and the Structure of the

College Day
(2) Co-curricular Expectations
(3) A Review of College services to students and par-

ents with the aim of developing strategies to enhance
these services.

16.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Princi-
ples.

17.—NO PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the College or
not.

18.—SIGNATORIES
Signed
..........................................
(Signature)
GRAHAM C RIXON
..........................................
(Name of signatory in block letters)
Penrhos College
Signed
..........................................
(Signature)
T I HOWE
..........................................
(Name of signatory in block letters)
The Independent Schools Salaried Officers’ Association of

Western Australia, Industrial Union of Workers
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PERTH ZOO ENTERPRISE BARGAINING
AGREEMENT 1999.

No. PSA AG 12 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer
Zoological Gardens Board.

No. PSA AG 12 of 1999.

Perth Zoo Enterprise Bargaining Agreement 1999.

9 April 1999.

Order.
HAVING heard Ms M King on behalf of The Civil Service
Association of Western Australia Incorporated, and Mr J A
Lange on behalf of the Chief Executive Officer Zoological
Gardens Board now therefore, I the undersigned, pursuant to
the powers conferred under the Industrial Relations Act, 1979
do hereby order—

1. THAT the agreement to be known as the “Perth Zoo
Enterprise Bargaining Agreement 1999” reflected in
the schedule to this order shall be and is registered
with effect on the 8th day of April 1999.

2. THAT the Perth Zoo Enterprise Bargaining Agree-
ment 1999 shall replace the Zoological Gardens
Enterprise Bargaining Agreement 1996 No PSA AG
154 of 1996 with effect on 8th day of April 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be known as the “Perth Zoo Enter-

prise Bargaining Agreement 1999” and shall replace the
Zoological Gardens Enterprise Bargaining Agreement 1996
No PSA AG 154 of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Date And Operation of Agreement
8. No Further Claims
9. Single Bargaining Unit

10. Relationship to Parent Award
11. Re-Open Negotiations
12. Availability of Agreement
13. Dispute Resolution Procedure
14. Mission Statement
15. Shared Vision
16. Productivity Measurement
17. Productivity Initiatives
18. Implementation Of EBA Initiatives
19. Consultation
20. Training and Development
21. Professional Development
22. Performance Appraisal Indicators
23. Hours of Work
24. Casual Employment
25. Part-Time Employment
26. Salary Increases
27. Public Holidays
28. Sick Leave
29. Annual Leave
30. Long Service Leave

31. Bereavement Leave
32. Family Carers Leave
33. Leave Without Pay
34. Parental Leave
35. Ceremonial/Cultural Leave
36. Employee Assistance Program

Schedule A—Salaries

3.—SCOPE
This Agreement shall apply to all persons employed by the

Chief Executive Officer of the Zoological Gardens Board who
are members of or who are eligible to be members of the Civil
Service Association of Western Australia Incorporated.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Chief Executive Of-

ficer of the Zoological Gardens Board and the Civil Service
Association of Western Australia Incorporated.

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement is 47.

6.—DEFINITIONS
In this Agreement, the following terms shall have the fol-

lowing meanings—
(1) “Agreement” shall mean the Perth Zoo Enterprise

Bargaining Agreement 1999.
(2) “Board” shall mean the Zoological Gardens Board.
(3) “Employee” shall mean, for the purposes of this

Agreement, someone who is referred to at Clause
3.—Scope of this agreement.

(4) “Employer” shall mean the Chief Executive Officer
of the Zoological Gardens Board.

(5) “Government” shall mean the State Government of
Western Australia.

(6) “Metropolitan Area” shall mean the area within a
radius of fifty (50) kilometres from the Perth City
Railway Station.

(7) “Parent Award” shall mean Government Officers
Salaries, Allowances and Conditions Award 1989.

(8) “Perth Zoo” shall mean Perth Zoological Gardens
Board.

(9) “SBU” shall mean Single Bargaining Unit.
(10) “Union” shall mean Civil Service Association of

Western Australia Incorporated.
(11) “WAIRC” shall mean the Western Australian Indus-

trial Relations Commission.

7.—DATE AND OPERATION OF AGREEMENT
(1) This Agreement shall operate from the first pay period

on or after the date of registration in the WAIRC and shall
remain in force for two years.

(2) During the life of the Agreement the parties will con-
tinue to address a range of issues and reforms specifically aimed
at increasing productivity.

(3) Provided the productivity improvements which form part
of this Agreement continue to be achieved, the pay quantum
achieved as a result of this Agreement will remain and form
the new base pay rates for future agreements or continue to
apply in the absence of a further agreement, except where the
award salary rate is higher in which case the award salary rate
shall apply.

(4) The Agreement will continue in force after the expiry of
the term until such time as one of the parties withdraws from
the Agreement by notification in writing to the other party and
to the WAIRC or this Agreement is replaced by another agree-
ment.

8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement.
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9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a single bar-

gaining unit. The single bargaining unit is comprised of
representatives of the union and the employer.

10.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read in conjunction with the

Government Officers Salaries Allowances and Conditions
Award No 3 of 1989 which applies to the parties to this Agree-
ment.

(2) In the case of any inconsistencies, this Agreement shall
have precedence to the extent of any inconsistencies.

(3) Where the Agreement is silent the Parent Award applies.

11.—RE-OPEN NEGOTIATIONS
The parties agree to commence negotiation of a replacement

agreement at least six (6) months prior to the expiration of the
period of this Agreement.

12.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to a copy of this Agree-

ment. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the Perth
Zoo and the location of the copies will be communicated to all
employees.

13.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any ques-

tions, disputes or difficulties that arise under this Agreement—
(1) The parties agree that disputes should be dealt with

informally at the lowest level.
(2) The union representative and/or the employee/s con-

cerned shall discuss the matter with the immediate
supervisor in the first instance. An employee may be
accompanied by a union representative.

(3) If the matter is not resolved within five working days
following the discussion in accordance with para-
graph (2) the matter shall be referred by the union
representative or employee to the employer for reso-
lution.

(4) If the matter is not resolved within five working days
of the union representative’s or employee’s notifica-
tion of the dispute to the employer, it may be referred
by the union or the employer to the WAIRC.

14.—MISSION STATEMENT
(1) To  advance the conservation of wildlife and to change

community attitudes towards the preservation of life on earth.
(2) The mission statement guides all operations, planning

and development decisions.

15.—SHARED VISION
(1) The parties to this Agreement are committed to achiev-

ing the vision of Perth Zoo which is:
To open people’s eyes to the natural world.

(2) To achieve its mission and provide a continuously im-
proving quality of service to all stake holders, the community
and the Government, the Perth Zoo is undertaking organisa-
tion wide changes identified in its Business Plan which focus
on—

(a) Maximising customer satisfaction;
(b) Maximising our contribution to conservation;
(c) Maximising community conservation awareness;
(d) Move towards self sufficiency;
(e) Enhanced employee satisfaction and well being;
(f) Ensure efficient and effective management; and
(g) Ensure responsible asset management.

(3) To achieve our mission and vision the following sup-
porting objectives will be pursued by the parties—

(a) Apply ethical practices;
(b) Apply environmentally sound waste management

practices;
(c) Use best management and operating practices;
(d) Devolution of responsibility which will maximise

productivity and efficiency;

(e) Build on the commitment and talents of our employ-
ees to develop a work environment which values and
rewards initiative, effort and excellence;

(f) Train, develop and support staff;
(g) Apply effective business systems;
(h) Use up to date technology; and
(i) Implement modern human resource practices.

16.—PRODUCTIVITY MEASUREMENT
(1) The parties agree that the measurement and monitoring

of productivity improvements provides critical feedback on
the performance of the Perth Zoo to management, employees
and other relevant stakeholders.

(2) The parties agree to assess organisational performance
according to the extent to which the objectives of the Perth
Zoo are achieved. The parties agree that performance indica-
tors assist in the attainment of corporate goals in the interests
of clients, employees, the Perth Zoo and the Government on
behalf of the community.

(3) During the life of this Agreement, a performance meas-
urement system will be developed in consultation with the
parties to this Agreement to measure the initiatives contained
in Clause 17.—Productivity Initiatives.

17.—PRODUCTIVITY INITIATIVES
(1) This Agreement recognises ongoing productivity im-

provements not covered in this Agreement. These
improvements include—

(a) review of casual staff employed through employment
agencies; and

(b) savings in workers compensation premiums.
(2) The parties are committed to the following productivity

improvement measures—
(a) the use of casual, or seasonal, employees to supple-

ment full-time employment, for events and functions;
(b) the parties recognise that, due to the operational re-

quirements of the Zoo, that the taking of lunch and
tea breaks should be flexible and by agreement be-
tween the supervisor and the employee;

(c) committing to occupational health and safety train-
ing and other strategies to reduce the incidence of
accidents at work and time off caused by work inju-
ries;

(d) committing to the achievement of target reductions
in overtime;

(e) assist in the target of achieving an increase in profit
from extended Zoo functions and events including
Night Zoo and Twilights with due consideration of
animal welfare; and

(f) agree to fully participate in and co-operate with the
review of Conservation and its implementation.

18.—IMPLEMENTATION OF EBA INITIATIVES
(1) The parties will develop an agreed process for the imple-

mentation of the initiatives outlined in this Agreement.
(2) The parties agree to establish a Peak Forum to monitor,

review and have input into the progress of the implementation
of the Agreement. The Peak Forum will also actively share
information and consult on corporate strategic issues affect-
ing the Perth Zoo business operation.

(3) The parties to the Peak Forum will consist of senior
management and union representatives.

(4) The employer commits to maintain the integrity of the
milestones outlined in the Agreement.

(5) The employer and employees commit to the achieve-
ment of the milestones contained in the Agreement.

19.—CONSULTATION
(1) The parties recognise the need for effective communica-

tion to improve the business performance and working
environment in the Perth Zoo. The parties acknowledge that
decisions will continue to be made by the employer, who is
responsible and accountable to Government by statute for the
effective and efficient operation of the Zoo.
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(2) The parties agree that—
(a) Where the employer proposes to make changes likely

to affect existing practices, working conditions or
employment prospects of employees, the union and
employees affected shall be notified by the employer
as early as possible.

(b) For the purposes of such discussion the employer
shall provide to the employees concerned relevant
information about the changes, including the nature
of the changes on the employees, provided that the
employer shall not be required to disclose any confi-
dential information.

20.—TRAINING AND DEVELOPMENT
(1) All employees subject to this Agreement will be pro-

vided with the relevant training and development at the earliest
opportunity to enable them to carry out a range of activities as
a consequence of changes which may occur from the imple-
mentation of the Business Plan and continuing improvement.

(2) All training will be documented and recorded on the
employee’s personal file to be used in conjunction with the
performance appraisal system. Training will be conducted as
far as practicable in the employee’s usual working time and
the employee shall not lose pay for attendance or extra travel
associated with such training. Where it is necessary for the
employee to attend training outside of the employee’s usual
working time the employee shall be paid at the appropriate
rate for such attendance, including travel time.

(3) Fees, materials or any other reasonable costs associated
with the training referred to above shall apply equally to train-
ees or other like classes of person engaged by the employer,
except where agreement to allow otherwise is reached with
the union.

(4) Employees may undertake on-the-job training and per-
formance in other positions, when available, to assist in the
development of skills and experience to further their careers.

21.—PROFESSIONAL DEVELOPMENT
(1) The parties agree to the ongoing identification of train-

ing needs for employees to meet the operational demands of
the Zoo and/ or to assist employees in their personal career
development.

(2) The employer will provide the relevant professional de-
velopment opportunities to enable employees to carry out a
range of activities as a consequence of any changes which
may occur from the implementation of the Zoo’s Business Plan
and continuous improvement. Employees commit to undergo
training required of him/her by the employer to meet organi-
sational needs.

22.—PERFORMANCE APPRAISAL INDICATORS
(1) The performance of all employees shall be determined

by the Perth Zoo Performance Management System appraisal,
to be conducted in accordance with the Human Resources
Policy of the Zoo.

(2) The employee and employer will discuss, identify and
agree on a range of individual and/ or group performance indi-
cators that link in to the Zoological Gardens Board Business
Plan, Directorate Operational Plan, Workgroup and Individual
Plans.

23.—HOURS OF WORK
This clause shall be read in conjunction with Clause 16—

Hours, of the Parent Award.
(1) The ordinary hours of work shall be between the hours

of 6.00 am and 9.00 pm Monday to Friday. The hours of duty
shall be 8 hours per day for a 40 hour week or 7.2 hours for a
36 hour week, to a maximum of 10 hours per day. Salary will
be calculated on a pro rata basis according to hours of work.
Employees shall be entitled to a meal break after five hours
which shall not be less than 30 minutes nor greater than 90
minutes in duration.

(2) The employer shall provide function programs and de-
tails in advance to employees directly affected.

(3) Rosters will be developed to undertake the work in ordi-
nary time hours (including shift and weekend penalties), except
where the function commences before 6.00 am or concludes
after 9.00 pm outside for which overtime rates shall apply.

(4) Permanent full time employees covered by this Agree-
ment may elect to work from 36 to 40 hours per week by
individual agreement between the employer and employee for
a minimum period of three months. These employees will re-
main full time employees.

(5) Once that period of three months has passed, employees
covered by this Agreement who wish to vary their hours of
duty (other than via the flexitime provisions currently operat-
ing) must gain approval from their manager.

(6) All leave entitlements accrued by employees who work
a forty hour week shall be credited at the rate of eight hours
per day for the period worked under those arrangements. For
those employees who work less than forty hours per week,
these entitlements will be calculated on a pro rata basis ac-
cording to hours of work.

(7) The time of taking lunch and tea breaks may be set or
altered by the employer if necessary to provide continuity of
services or operations, but as far as possible the wishes of the
employee shall be met.

(8) The employee shall not be required to work more than
five hours without a meal break.

24.—CASUAL EMPLOYMENT
This clause shall be read in conjunction with Clause 13.—

Payment of Salaries, of the Parent Award.
(1) A casual employee shall be paid for each hour worked at

the appropriate classification contained in Clause 10—Sala-
ries and Salary Ranges or Clause 11—Salaries Specified
Callings, of the Parent Award in accordance with the follow-
ing formula—

Fortnightly Salary
80

(2) In addition to the rate of pay calculated in accordance
with subclause (1) of this clause a casual employee shall be
paid a fifteen per cent loading in lieu of annual leave, sick
leave, long service leave and paid public holidays.

(3) Casual employees shall be paid at the rate of time and a
half for the first two hours and double time for all time worked
in excess of eight hours in any day or night.

(4) The parties agree to the use of casual, or seasonal, em-
ployees to supplement full-time employment, to meet the needs
of events and functions.

25.—PART TIME EMPLOYMENT
(1) This clause shall be read in conjunction with Clause 9—

Part Time Employment and Clause 6—Definitions, of the
Parent Award.

(2) Permanent part time employment is defined as regular
and continuing employment up to a maximum of thirty-eight
hours per week. Any employee engaged on a permanent part
time basis must be engaged for a minimum of four hours at
any one time.

26.—SALARY INCREASES
(1) Employees covered by this Agreement will receive two

salary increases during the period of this Agreement:
(a) A 4% salary increase will be paid from the first pay

period on or after the date the Agreement is regis-
tered; and

(b) An increase of 3 % will be payable from the first pay
period on or after twelve months from the date of
registration of the Agreement.

(2) Any additional savings identified during the term of this
Agreement will be declared and included in the negotiations
for the next Agreement between the parties.

(3) A schedule of salaries appears at Schedule A—Salaries,
of this Agreement.

27.—PUBLIC HOLIDAYS
(1) This clause shall be read in conjunction with Clause 20.—

Public Holidays, of the Parent Award.
(2) The day or days of leave granted in lieu of the former

public service holidays that fell on the day after New Year’s
Day and Easter Tuesday shall not apply.
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28.—SICK LEAVE
This clause shall be read in conjunction with Clause 22.—

Sick Leave, of the Parent Award.
(1) All employees subject to this Agreement shall be cred-

ited with sick leave on the following basis which shall be
cumulative—

Sick leave on full pay
(a) upon appointment 50 hours
(b) on completion of 6 months

 continuous service 50 hours
(c) on completion of 12 months

 continuous service 100 hours
(d) on completion of each further period

 of 12 months continuous service 100 hours
(2) Part-time employees shall be entitled to the same sick

leave credits on a pro rata basis according to the number of
hours worked each fortnight. Payment for sick leave shall only
be made for those hours that would normally have been worked
had the employee not been on sick leave.

(3) The provisions of this clause do not apply to casuals.

29.—ANNUAL LEAVE
This clause shall be read in conjunction with Clause 19.—

Annual Leave, of the Parent Award.
(1) Employees covered by this Agreement will be paid the

Annual Leave Loading provided by subclause (15) of Clause
19 – Annual Leave of the Parent Award on the first payday in
January of each year.

(2) Payment of the loading shall be based on annual leave
entitlements accrued since the previous payment of annual
leave loading.

(3) The first payment will be made in January 2000 and shall
include entitlements attributed to past service up to 31 De-
cember 1999.

(4) Annual leave may be taken in blocks of one week or
more. However, by agreement between the employer and em-
ployee up to five days may be taken in periods of one to five
days.

30.—LONG SERVICE LEAVE
This clause shall be read in conjunction with Clause 21—

Long Service Leave, of the Parent Award.
(1) Employees covered by this Agreement may, by agree-

ment with the employer, clear any accrued entitlement of long
service leave in a minimum of four week blocks.

(2) Employees with accrued long service leave may elect to
have up to 50% of their long service leave entitlements paid
out at time for time by agreement with the employer at 100%
of the appropriate salary rate as shown at Schedule A—Sala-
ries, of this Agreement.

(3) The employer undertakes to not unreasonably withhold
consent to take or pay out long service leave.

(4) The payment of accrued long service leave pursuant to
this clause is not obligatory and is subject to agreement of
both the employer and employee.

(5) All other conditions relating to long service leave will be
indicated in the Parent Award, General Orders or Long Serv-
ice Leave Act.

31.—BEREAVEMENT LEAVE
This clause replaces Clause 26—Short Leave, of the Parent

Award.
(1) An employee, on the death of a spouse or de facto spouse,

child or step child, parent or step parent, brother, sister or any
other persons who immediately before that person’s death lived
with the employee as a member of the employee’s family, is
entitled to bereavement leave without loss of earnings for up
to 2 days. Bereavement leave may be taken on the death of
other persons at the discretion of the employer.

(2) Payment for such leave may be subject to the employee
providing proof of the death or relationship to the deceased,
satisfactory to the employer.

(3) Bereavement leave is not to be taken when the employee
is absent on another form of leave or would not otherwise
have been on duty.

32.—FAMILY CARERS LEAVE
(1) Employees covered by this Agreement may with the con-

sent of their manager use up to a maximum of 40 hours of
accrued sick leave per year in accordance with this clause to
provide care for another person. The leave is available subject
to the following—

(a) The employee being responsible for the care of the
person concerned;

(b) The person concerned being either—
(i) a member of the employee’s immediate fam-

ily, and/or
(ii) a member of the employee’s household;

(c) The term “immediate family” includes the employ-
ee’s spouse, de facto spouse, child, step child, parent,
step parent, sibling or another person who lives with
the employee as a member of the employee’s fam-
ily;

(d) Production of satisfactory evidence of illness of the
other person; and

(e) Employees must retain ten days of sick leave credits
at all times.

(2) The employee shall, wherever practicable, give the em-
ployer notice prior to the absence or the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons for taking such leave and the esti-
mated length of absence. If it is not practicable for the employee
to give prior notice of absence, the employee shall notify the
employer by telephone of such absence as soon as practicable.

(3) An employee may elect, with the consent of the employer,
to take unpaid leave for the purpose of providing care to a
family member who is ill.

33.—LEAVE WITHOUT PAY
This clause is to be read in conjunction with Clause 24.—

Leave Without Pay, of the Parent Award.
(1) (a) Upon employer approval, an employee shall be enti-

tled to take leave to a maximum of twelve months to pursue
personal development or family commitments.

(b) Leave may be split into a maximum of two periods over
a total of five years, subject to a minimum of one years service
between the two periods of leave.

(c) The employer shall not unreasonably withhold consent
to this arrangement.

(2) (a) To be eligible for leave under this clause, employees
must have completed a minimum of two years continuous serv-
ice.

(b) Where this leave is sought in addition to parental/adop-
tion leave, the employer may waive the qualifying period.

(3) Employees are to seek their own professional financial
advice. The employer will ensure that superannuation arrange-
ments and taxation effects are fully explained to the employee
by the relevant Authority. Any necessary arrangements shall
be put into place by the employer.

(4) All accrued leave is to be taken prior to the employee
commencing leave under this clause.

(5) The duration of this unpaid leave will not be counted as
continuous service for the purposes of calculation of entitle-
ments.

(6) (a) An employee must apply for leave at least 6 months
prior to the proposed date of commencement, unless other-
wise agreed by the employer and employee.

(b) One months notice of resumption of work must also be
provided by the employee.

(7) Employees on leave without pay—
(a) Shall be provided with periodic information packs

which may include newsletters, circulars, updates on
industrial issues, information on training courses.

(b) Shall be consulted on any changes to the employee’s
position.

(c) May be required to attend the workplace for two
weeks per year for paid training and development
purposes.

(i) The period required to attend work shall be
paid at the substantive classification level.
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(ii) This period of work will count as service for
the calculation of all leave entitlements.

(8) An employee may return to work during the leave period
to cover peak work periods or special projects.

(9) (a) Subject to agreement between the employer and em-
ployee, the employer will provide for phase in/out periods
involving part time work for those returning or starting leave.

(b) The Board will provide any necessary retraining for
employees returning from a career break.

(10) Subject to the approval of the employer, an employee
may elect at any time during the leave to extend or reduce the
period of the original application within the limitations of
subclause (1) of this clause.

34.—PARENTAL LEAVE
This clause replaces Clause 23.—Maternity Leave, of the

Parent Award.
(1) Definitions

(a) ‘employee’ includes full time, part time, permanent
and fixed term contract employees.

(b) ‘replacement employee’ is an employee specifically
engaged to replace an employee proceeding on pa-
rental leave.

(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 weeks

parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.

(b) Where the employee applying for the leave is the
partner of a pregnant spouse one weeks leave may
be taken at the birth of the child concurrently with
parental leave taken by the pregnant employee.

(c) Subject to subclause (b) of this clause where both
partners are employed by the Perth Zoo the leave
shall not be taken concurrently except under special
circumstances and with the approval of the employer.

(d) An employee seeking to adopt a child under the age
of five years shall be entitled to three weeks parental
leave at the placement of the child and a further pe-
riod of parental leave up to a maximum of 52 weeks.

(e) An employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the employee to
attend interviews or examinations required for the
adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to an
additional days leave. The employee may take any
paid leave entitlement in lieu of this leave.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to substitute any part of that leave with accrued an-
nual leave or long service leave for the whole or part
of the period of parental leave.

(b) (i) Subject to all other leave entitlements being
exhausted employees shall be entitled to ap-
ply for leave without pay following parental
leave to extend their leave by up to two years.
The employer’s approval is required for such
an extension.

(ii) Upon return to work employees will be enti-
tled to the same position or a position
equivalent in pay, conditions and status and
commensurate with the employee’s skills and
abilities as the one held immediately prior to
commencement of leave.

(iii) Any period of leave without pay must be ap-
plied for and approved in advance and will be
granted on a year by year basis. Where both
parents work for the Perth Zoo the total pe-
riod of leave without pay following parental
leave will not exceed two years.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid absences.

(d) Should the birth or adoption result in other than the
arrival of a child, the person concerned shall be enti-
tled to such period of paid sick leave or unpaid leave
for a period certified as necessary by a registered
medical practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the pregnancy or is required
to undergo a pregnancy related medical procedure
the employee may take any paid sick leave to which
the employee is entitled or unpaid leave for a period
as certified necessary by a registered medical practi-
tioner.

(4) Notice and Variation
(a) The employee shall give not less than four week’s

notice in writing to the Zoological Gardens Board of
the date the employee proposes to commence paren-
tal leave stating the period of leave to be taken.

(b) An employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required
period of notice if such failure is due to the require-
ment of the adoption agency to accept earlier or later
placement of a child, or other compelling circum-
stances.

(c) The minimum period of absence on maternity leave
shall commence 6 weeks before the expected date of
birth and end 6 weeks after the day on which the
birth has taken place. However an employee may
apply to the employer to reduce this period provided
their application is supported by a certificate from a
registered medical practitioner indicating that the
employee is fit to continue or resume their normal
duty within this period.

(5) Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the employee make it
inadvisable for the employee to continue in her present duties,
the duties shall be modified or the employee may be trans-
ferred to a safe position at the same classification level until
the commencement of parental leave.

(6) Replacement Employee
Prior to engaging a replacement employee the Zoological

Gardens Board shall inform the person of the temporary na-
ture of the employment and the entitlements relating to the
return to work of the employee on parental leave.

(7) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the employer not less
than four weeks prior to the expiration of parental
leave.

(b) An employee on return to work from parental leave
shall be entitled to the position which the employee
occupied immediately prior to proceeding on paren-
tal leave. Where the employee was transferred to a
safe job the employee is entitled to return to the po-
sition occupied immediately prior to transfer.

(c) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition at the same classification level with duties
similar to that of the abolished position.

(d) An employee may return on a part time basis to the
same position occupied prior to the commencement
of leave or to a different position at the same classi-
fication level in accordance with the part time
provisions of the Agreement.

(e) Subject to employer approval, an employee who has
returned on a part time basis may revert to full time
work at the same classification level within two years
of the recommencement of work.

(8) Effect of Leave on the Employment Contract
(a) An employee employed for a fixed term contract shall

have the same entitlement to parental leave, how-
ever the period of leave granted shall not extend
beyond the term of that contract.

(b) Absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant award or agreement.

(c) An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award
or agreement.
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(d) An employer shall not terminate the employment of
an employee on the grounds of the employee’s ap-
plication for parental leave or absence on leave but
otherwise the rights of the employer in respect of
termination of employment are not affected.

35.—CEREMONIAL/CULTURAL LEAVE
(1) An employee covered by this Agreement is entitled to up

to ten days leave per year for tribal/ceremonial/cultural pur-
poses.

(2) Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

(3) Ceremonial/cultural leave may be taken as whole or part
days off. Each day, or part thereof, shall be deducted from
annual leave entitlements or TOIL credits.

(4) The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off. Prior
notice must be given of the intention to take the leave, the
reasons for taking the leave and the estimated length of ab-
sence.

(5) Time off without pay may be granted by arrangement
between the employer and employee for tribal/ceremonial/cul-
tural purposes.

36.—EMPLOYEE ASSISTANCE PROGRAM
All employees shall have access to the authorised Employee

Assistance Program. Employees may approach the EAP di-
rectly or the employer may recommend that  an employee attend
EAP sessions in some circumstances where a work related
performance issue has been identified. All information relat-
ing to sessions between the employee and the EAP provider
will remain confidential between the employee and the EAP
provider at all times.

SCHEDULE A—SALARIES
Level Previous From From

EBA First Pay First Pay
Rates Period Period

on or on or
After After

Date of Twelve
Regis Months

After
Date

of Regis
[4.0%] [3.0%]

Annual Annual Annual
$ $ $

Level 1
Under 17 years 11,906 12,382 12,754
17 years 13,914 14,471 14,905
18 years 16,230 16,879 17,386
19 years 18,787 19,538 20,125
20 years 21,097 21,941 22,599
1st year 23,175 24,102 24,825
2nd year 23,889 24,845 25,590
3rd year 24,602 25,586 26,354
4th year 25,311 26,323 27,113
5th year 26,024 27,065 27,877
6th year 26,736 27,805 28,640
7th year 27,556 28,658 29,518
8th year 28,124 29,249 30,126
9th year 28,962 30,120 31,024
Level 2
1st year 29,966 31,165 32,100
2nd year 30,736 31,965 32,924
3rd year 31,545 32,807 33,791
4th year 32,401 33,697 34,708
5th year 33,295 34,627 35,666
Level 3
1st year 34,525 35,906 36,983
2nd year 35,483 36,902 38,009
3rd year 36,471 37,930 39,068
4th year 37,485 38,984 40,154
Level 4
1st year 38,875 40,430 41,643
2nd year 39,965 41,564 42,811
3rd year 41,086 42,729 44,011

Level Previous From From
EBA First Pay First Pay
Rates Period Period

on or on or
After After

Date of Twelve
Regis Months

After
Date

of Regis
[4.0%] [3.0%]

Annual Annual Annual
$ $ $

Level 5
1st year 43,245 44,975 46,324
2nd year 44,705 46,493 47,888
3rd year 46,222 48,071 49,513
4th year 47,795 49,707 51,198
Level 6
1st year 50,325 52,338 53,908
2nd year 52,046 54,128 55,752
3rd year 53,826 55,979 57,658
4th year 55,727 57,956 59,695
Level 7
1st year 58,642 60,988 62,818
2nd year 60,659 63,085 64,978
3rd year 62,853 65,367 67,328
Level 8
1st year 66,420 69,077 71,149
2nd year 68,974 71,733 73,885
3rd year 72,142 75,028 77,279
Level 9
1st year 76,098 79,142 81,516
2nd year 78,771 81,922 84,380
3rd year 81,820 85,093 87,646
Class 1 86,430 89,887 92,584
Class 2 91,039 94,681 97,521
Class 3 95,647 99,473 102,457
Class 4 100,257 104,267 107,395

LEVEL 2/4 SPECIFIED CALLINGS
1st year 29,966 31,165 32,100
2nd year 31,545 32,807 33,791
3rd year 33,295 34,627 35,666
4th year 35,483 36,902 38,009
5th year 38,875 40,430 41,643
6th year 41,086 42,729 44,011
Level 5
1st year 43,245 44,975 46,324
2nd year 44,705 46,493 47,888
3rd year 46,222 48,071 49,513
4th year 47,795 49,707 51,198
Level 6
1st year 50,325 52,338 53,908
2nd year 52,046 54,128 55,752
3rd year 53,826 55,979 57,658
4th year 55,727 57,956 59,695
Level 7
1st year 58,642 60,988 62,818
2nd year 60,659 63,085 64,978
3rd year 62,853 65,367 67,328
Level 8
1st year 66,420 69,077 71,149
2nd year 68,974 71,733 73,885
3rd year 72,142 75,028 77,279
Level 9
1st year 76,098 79,142 81,516
2nd year 78,771 81,922 84,380
3rd year 81,820 85,093 87,646
Class 1 86,430 89,887 92,584
Class 2 91,039 94,681 97,521
Class 3 95,647 99,473 102,457
Class 4 100,257 104,267 107,395
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ROCKY BAY INCORPORATED SALARIED
OFFICERS ENTERPRISE AGREEMENT 1998.

No. AG 26 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Rocky Bay Incorporated

and
Hospital Salaried Officers Association of Western Australian

(Union of Workers).
No. AG 26 of 1999.

Rocky Bay Incorporated Salaried Officers Enterprise
Agreement 1998.

16 March 1999.
Order.

HAVING heard Mr M A O’Connor as agent for the Applicant
and Ms C L L Thomas for the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as lodged
in the Commission on the 25th day of February, 1999 en-
titled Rocky Bay Incorporated Salaried Officers Enterprise
Agreement 1998 and as subsequently amended by direc-
tion of the Commission in the terms of the following
Schedule be registered as an industrial agreement.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be titled the Rocky Bay Incorporated

Salaried Officers Enterprise Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties
4. Application of Agreement
5. Relationship To Parent Award
6. Single Bargaining Unit
7. Objective
8. Contract of Service
9. Productivity and Efficiency Measures

10. Salary / Remuneration Packaging
11. Award Safety Net Adjustments
12. Dispute Resolution
13. No Precedent
14. Term
15. Renewal
16. Number of Employees

Appendix—Salary Packaging Arrangements

3.—PARTIES
(1) The employer party to this Agreement is Rocky Bay In-

corporated.
(2) The union party to this Agreement is the Hospital Sala-

ried Officers Association of Western Australia (Union of
Workers).

4.—APPLICATION OF AGREEMENT
This Agreement shall apply to Rocky Bay Incorporated and

all employees who are engaged in any of the occupations or
callings specified in the Award referred in Clause 5. hereof.

5.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the Hospital Salaried Officers (Nursing Homes) Award
1976, hereinafter referred to as the Award, but where the terms
of this Agreement are inconsistent with the Award, the terms
of this Agreement shall prevail.

6.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bar-

gaining Unit (SBU) comprising representatives from Rocky
Bay Inc and the Union.

7.—OBJECTIVE
This Agreement is designed to provide an appropriate sal-

ary/pay increase for employees in recognition of their
continuing contribution and agreement to the productivity ef-
ficiency measures outlined in the Agreement.

8.—CONTRACT OF SERVICE
(1) Probation
(a) An employee may be engaged initially for a period of up

to three (3) months on a probationary basis during which time
either party may terminate the contract by giving one weeks
notice in writing or payment or forfeiture in lieu thereof. A
lesser period of notice may be agreed, in writing between the
parties.

(b) The employer shall provide the employee with an ap-
praisal of his/her performance on at least a monthly basis during
the probationary period.

(c) If the employer concludes that the employee is unlikely
to be a satisfactory appointment to the staff, the employer will
give the employee opportunity to respond to such concerns as
the employer may have.

(d) After considering such response the employee may wish
to make the employer may—

(i) Confirm the appointment of the employee; or
(ii) Extend the probationary period for an additional pe-

riod not exceeding three months, to enable a further
assessment of the employee to be made; or

(iii) Terminate the employment.
(e) Where an employee’s period of probation has been ex-

tended, the employer shall notify the employee in writing of
the fact and the period of extension.

9.—PRODUCTIVITY AND EFFICIENCY MEASURES
(1) Call Out
An employee who is not on-call but who is recalled to work

by agreement with the employer, shall on each occasion, in
addition to the appropriate overtime rate, be paid an allow-
ance of $15.00.

(2) Overtime—Getabout Employees
(a) The provisions of clause 12(1) and (2) of the Award shall

not be applicable to an employee where his/her duties are
wholly or substantially performed with clients in the Getabout
Community Access/Recreation Program funded on an indi-
vidual client basis by the post School Options Program of the
Disability Services Commission.

(b) All work performed by such “Getabout” employees out-
side of the hours of work as prescribed in clause 11 of the
Award, shall be paid for a the rate of time and one quarter.

(c) Should the program funding formula be changed from
its current system of funding on an individual client basis, the
parties agree to set up a consultative working party to evaluate
“Getabout” employee payment options.

(3) Bereavement Leave
(a) An employee shall be entitled to bereavement leave of

up to two days on ordinary pay, on the death of the employees
spouse, de facto spouse, child, step child, father, mother, par-
ents-in-law, brother, sister, grandchild, grandparent, or any
other person who, immediately before the person’s death, lived
with the employee as a member of the employee’s family.

(b) The employee shall produce evidence of such death if so
requested.

(c) Reasonable additional paid or unpaid leave may be
granted where an employee has assumed significant responsi-
bility for the arrangements to do with the ceremonies resulting
from the death; or where cultural obligations necessitate a
longer period of bereavement leave.

(d) The employee shall not be entitled to leave under this
clause in respect of any period which coincides with any other
period of leave entitlement or Accrued Day(s) Off.

(4) Family Leave
(a) An employee with responsibilities in relation to either

members of their immediate family or person living with the
Employee as a member of the Employee’s immediate family
who need their care and support shall be entitled to use up to 5
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days per year sick leave entitlement to provide care and sup-
port for such persons when they are ill or incapacitated.

(b) The employee shall, if required, establish by production
of a medical certificate or statutory declaration, the illness or
incapacitation of the person concerned.

(c) The entitlement to sick leave in accordance with this
subclause is subject to—

(i) the employee being responsible for the care of the
person concerned; and

(ii) the person concerned being either;
(a) a member of the employee’s immediate fam-

ily: or
(b) a person who is living with the Employee as a

member of the Employee’s immediate family.
(iii) the term “immediate family” includes a spouse, de

facto spouse, child, step child, parent, brother, sis-
ter, grandparent or grandchild of the employee or
spouse of the employee.

(d) The employee shall, wherever practicable, give the em-
ployer notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons for taking such leave and estimated
length of absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the
employer by telephone of such absence at the first opportunity
on the day of absence.

(e) Family leave is not cumulative from year to year.
(5) Maternity Leave
Leave before and after the birth.
A female employee who has given notice of her intention to

take maternity leave, other than for an adoption, shall ordinar-
ily commence the leave six weeks before the expected date of
birth and end the leave six weeks after the day on which the
birth has taken place. Provided that an employee may apply to
the employer to continue or resume duty in respect of any
period closer to the expected date of birth and the employer
may approve the application, provided the application is sup-
ported by the certificate of a registered medical practitioner
indicating that the employee is fit for duty.

(6) Long Service Leave
The long service leave provisions published in Volume 76

of the Western Australian Industrial Gazette at pages 1 to 4
inclusive as updated from time to time, are incorporated and
shall be deemed to be part of this Agreement. Provided that—

(a) Where an employee has completed at least 8 years’
service the amount of leave shall be—

(i) in respect of 8 years service so completed
- 7 weeks leave;

(ii) in respect of the next 7 years service completed
after such 8 years
- 6 weeks leave;

(iii) in respect of each 10 years service completed
after 15 years service
- eight and two-thirds weeks’ leave.

(b) An employee may by agreement with employer, take
pro-rata long service leave provided that the em-
ployee has completed at least eight years service.
Such agreement shall not be unreasonably withheld.

(c) Long service leave may be taken in weekly multi-
ples. Where an employee’s remaining portion of
accrued untaken leave entitlement is less than a week,
such portion may be taken.

(d) At the request of the employee and with the agree-
ment of the employer, an employee faced with
pressing financial needs may be paid in lieu of tak-
ing a portion of long service leave.

(7) Training/Study Leave
Additional paid or unpaid leave may be granted to an em-

ployee to undertake training and study, or to attend conferences
and seminars related to the activities of the employee or for
the development of the employees work skills.

(8) Introduction of Change/Redundancy
The employer is committed to utilising its employees, who

are its major resource, to the best advantage. Where the

employer decides to introduce changes that are likely to have
significant effects on the employee(s), the conditions of this
clause shall apply.

(a) In this clause “redundancy” means a situation where the
employee’s employment is liable to be terminated by the em-
ployer, the termination being attributable, wholly or mainly,
to the fact the employee’s position is, or will become super-
fluous to the needs of the employee.

(b) As part of the process the employer shall—
(i) consult the employee(s) who may be affected, and

their union; and
(ii) consider all reasonable alternatives to redundancy,

eg reduced hours, appointment to a lower position,
transfer to another type of position.

(iii) select the person for redundancy in accordance with
an objective criteria developed by the parties and
made known to all involved in the process.

(c) In the event of redundancy an employee shall be given
the following notice of termination of employment;

(i) Up to the completion of 3 years
continuous service 2 weeks

(ii) 3 years and up to the completion of 5 years
continuous service 3 weeks

(iii) 5 years and over continuous service 5 weeks
(iv) In addition, employees over forty-five years of age

at the time of the giving of the notice, with no less
than two years continuous service, shall be entitled
to an additional week’s notice.

(d) Payment in lieu of notice shall be made if the appropri-
ate notice period is not given. Provided that employment may
be terminated by part of the period of notice specified and part
payment in lieu thereof.

(e) In addition to the period of notice, the employee shall be
entitled to the following redundancy payments;

(i) Employees who have completed up to 10 years con-
tinuous service
- 1 weeks pay for every completed year of service.

(ii) Employees who have completed over 10 years con-
tinuous service
- 2 weeks pay for every completed year of service in
excess of 10 years, in addition to the payment in (i)
hereof.

(f) All compensation and other payments made pursuant to
this clause shall be calculated at the employee’s ordinary
weekly hours (excluding overtime) as at the date notice of
redundancy is given.

(g) If requested by the employee, the employer shall pro-
vide at the employer’s expense, professional out placement
advice to a value of not more than $1500.

(h) During the period of notice of termination of employ-
ment, an employee whose employment is to be terminated by
reason of redundancy, shall, for the purpose of being inter-
viewed for further employment, be entitled to be absent from
work for a maximum of eight ordinary hours without deduc-
tion of pay. The Employer is entitled to reasonable proof that
the employee has sought the leave for this purpose.

(i) This clause shall not apply where employment is termi-
nated as a consequence of conduct that justifies instant
dismissal, casual employees, or employees engaged for a spe-
cific period of time or for a specified task or tasks.

10.—SALARY / REMUNERATION PACKAGING
Salary / remuneration packaging in accordance with the terms

and conditions of this clause and the salary packaging arrange-
ments appended to this Agreement shall be optional for all
employees covered by this Agreement.

(1) Where agreed between the employer and the employee,
the employer shall offer and the employee accept salary / re-
muneration packaging in respect of salary and benefits and
the terms and conditions of such a package shall not, when
viewed objectively, be less favourable than the entitlements
otherwise available under the Award and shall be subject to
the following provisions—

(a) A maximum of 30% of gross annual salary sacrifice
is available;
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(b) Part time employees have salary packaging based
on their gross pro-rata annual salary;

(c) The employer shall confirm in writing to the em-
ployee the classification level and salary payable as
applicable to that employee under Schedule C of the
Award;

(d) The employer shall advise the employee in writing,
of his/her right to choose payment of salary referred
to in Schedule C of the Award instead of a salary/
remuneration package;

(e) The employer shall advise the employee, in writing,
that Award conditions, other than those varied by this
Agreement, shall continue to apply;

(f) The employee shall advise the employer, in writing,
as to whether the agreed cash component is adequate
for his/her ongoing living expenses.

(2) The packaging agreement, the terms and conditions which
shall be in writing and signed by both the employer and em-
ployee, shall detail the components of the total remuneration
package for the purpose of this agreement and for the purpose
of complying with time and wages records under the Act and
Regulations.

(3) A copy of the packaging agreement shall be made avail-
able to the employee.

(4) The employee shall be entitled to inspect details of pay-
ments and transactions made under the terms of the agreement.

(5) The configuration of the remuneration package shall re-
main in force for the period agreed between the employee and
the employer. Provided that an employee may withdraw from
a salary / remuneration packaging arrangement by giving the
employer reasonable notice of intention to withdraw from the
end of the next quarter of the calendar year.

(6) An employee, on withdrawing from the packaging ar-
rangement, shall revert to his/her appropriate salary applicable
at the time of withdrawal.

(7) An employee, who wishes to take up packaging, having
previously taken up that benefit and withdrawn from it, may
only be entitled to do so on giving satisfactory reasons to the
employer, and if approved, the package shall be based on the
rate of pay applicable to the employee when originally placed
on the packaging arrangement, or as amended in accordance
with this Agreement.

(8) An employee who has previously declined to take up
packaging, may, by giving the employer reasonable notice,
take up the benefit at any time. The rate of pay used in calcu-
lating such benefit shall be in accordance with that prescribed
in Schedule C of the Award at the date of this Agreement, or as
amended in accordance with this Agreement.

(9) Where at the end of the financial year the full amount
allocated to a specific benefit has not been utilised, by agree-
ment between the employer and employee, any unused amount
may be carried forward to the next financial year to be utilised
by 30 September, or be paid as salary as at the end of the
financial year, which will be subject to usual taxation require-
ments.

(10) For the purposes of this clause Gross Annual Salary
will include the following components—

• The total of all basic salary amounts
• Shift and penalty allowances
• Leave loading
• On call allowances
• Coordinators allowance
• Higher duties allowances
• Overtime payments

But will exclude;
• Meal allowances
• Motor vehicle allowances
• Call out allowance

(11) In the event that changes in legislation, Income Tax
Assessment Act determinations or Rulings, particularly in re-
spect of the Employer’s fringe benefits tax exempt status,
remove the employer’s capacity to maintain the salary pack-
aging arrangements offered to employees under this Agreement,
the employer shall be entitled to withdraw from the salary

packaging arrangements by giving notice to each affected
employee either three months prior to the withdrawal taking
place, or notice to have effect from the date that the relevant
legislation is to take effect, whichever is the earlier.

(12) Subject to subclause 14, in the event of the employer
withdrawing from the salary packaging arrangements, the
employees will revert to a salary not less than that applicable
to the employees classification under this Agreement.

(13) The employer shall as soon as practicable after being
advised of the legislative change referred to in subclause 11
hereof, advise the Union and employees and shall convene a
meeting of the parties with a view to reaching an alternative
agreement on salaries and salary benefits.

(14) In the event that consensus on the terms of a replace-
ment agreement cannot be reached it shall be open to the parties
to seek cancellation of this clause and/or refer the matter to
the Western Australian Industrial Relations Commission for
conciliation or arbitration.

11.—AWARD SAFETY NET ADJUSTMENTS
Arbitrated Award safety net pay adjustments made to the

Award during the life of this Agreement shall not be available
to employees in receipt of the salary/remuneration packaging
option under this Agreement, unless the Award adjustment is
granted under such terms as will result in the relevant funding
body providing the additional funding to cover such Award
increase. In the event that funding is not provided, the salary /
remuneration packaging option will be based on the Award
salary applicable as at the date of registration of this Agree-
ment.

12.—DISPUTE RESOLUTION
(1) Preamble
(a) Subject to the provisions of the Industrial Relations Act

1979 (as amended) any question, or difficulty, including any
matter arising under this Agreement or any matter raised by
the Union, the employer or an employee/employees, shall be
settled in accordance with the procedures set out herein.

(b) The parties agree that no bans, stoppages or limitations
will be imposed prior to, or during the time this procedure is
being followed.

(c) This clause in no way limits the rights of the employees
and the Union under the Occupational Health, Safety and
Welfare Act 1984 or other related legislation.

(2) Procedure
Where the matter is raised by an employee, or a group of

employees, the following steps shall be observed—
(a) The employee(s) concerned shall discuss the matter

with their immediate supervisor. If the matter can-
not be resolved at this level the supervisor shall,
within two working days, refer the matter to a more
senior officer nominated by the employer and the
employee(s) shall be advised accordingly.

(b) That senior officer shall, if able, answer the matter
raised within five working days of it being referred
and if the senior officer is not so able, refer the mat-
ter to the Chief Executive Officer for his/her attention,
and the employee(s) shall be advised accordingly.

(c) (i) If the matter has been referred in accordance
with paragraph (b) above the employee(s) or
the union representative/contact shall notify
the Union Secretary or nominee, to enable the
opportunity of discussing the matter with the
employer.

(ii) The employer shall, as soon as practicable af-
ter considering the matter before it, advise the
employee(s) or, where necessary the Union of
its decision. Provided that such advise shall
be given within 21 calendar days of the matter
being referred to the employer.

(d) Should the matter remain in dispute after the above
processes have been exhausted either party may re-
fer the matter to the Western Australian Industrial
Relations Commission.

(e) Nothing in this provision shall preclude the parties
reaching agreement to shorten or extend the period
specified in subclauses (2)(a), (b) or (c)(ii).
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13.—NO PRECEDENT
This Agreement is applicable only to the parties named herein

and shall not be used in any manner whatsoever to obtain simi-
lar arrangements or benefits in any other site or enterprise.

14.—TERM
The term of this Agreement shall be from the date of regis-

tration until 30 June 2000.

15.—RENEWAL
(1) The parties agree that negotiations for a further Agree-

ment shall commence at least three months prior to its expiry.
(2) This Agreement shall continue to operate until it is re-

placed by a new Agreement.
(3) Provided that the parties may at any time agree to vary

or cancel the Agreement in accordance with the provisions of
the Industrial Relations Act 1979 (WA).

16.—NUMBER OF EMPLOYEES
Pursuant to s.41A(1a) of the Industrial Relations Act 1979

(WA), it is estimated that 86 employees are covered by this
Agreement upon its registration.

SIGNATORIES TO AGREEMENT
For and on Behalf of—
ROCKY BAY INCORPORATED—
...............Signed...............
G. N Reynolds
President
Date: 3/2/99
...............Signed...............
G. M. Walsh
Chief Executive Officer
Date: 3/2/99
For and on behalf of—
HOSPITAL SALARIED OFFICERS’ ASSOCIATION OF

WESTERN AUSTRALIA (UNION OF WORKERS)
...............Signed...............
M. J. Hartland
President
Date: 17/2/99
...............Signed...............
D. P. Hill
Secretary
Date: 17/2/99

APPENDIX
ROCKY BAY INC

SALARY PACKAGING ARRANGEMENT HSOA STAFF
OCTOBER 1998

(1) Packaging Details
(a) Salary packaging to a maximum of 30% of gross annual

salary will be available to staff.
(b) Staff may elect to take the maximum rate of packaging

available to them or a lesser amount by increments of 5% to a
minimum of 10%.

(c) Staff wishing to alter their level of packaging may only
do so at the end of each quarter.

(2) Administration Charge
(a) Rocky Bay Inc will charge an administration fee of up to

3% of the amount packaged. This fee will automatically be
deducted from the packaged amount. The 3% fee will be uti-
lised only for the administration of the salary packaging
scheme.

(3) Pay Advice Slips and Group Certificates
(a) Pay advice slips will indicate the gross salary and allow-

ances and the amount that has been credited to the individual
staff member’s salary packaging account. This amount will
appear in the “Before Tax Additions/Deductions” space on the
pay slip.

(b) “Taxable Income” will be reduced by the amount paid
out by the packaging arrangement and the figure appearing
under the “Tax” column will be the tax payable on the reduced
“Taxable Income”.

(c) Group Certificates will indicate the reduced taxable in-
come and tax deducted for the year. The amount packaged
will not be shown on Group Certificates.

(4) Proposed Operation of the System
(a) Each fortnight the payroll system will calculate each staff

member’s non cash benefit in accordance with the agreed sac-
rifice percentage. Such amount will be credited to that staff
member’s salary packaging account.

(b) At the end of each month each staff member will receive
a statement of account indicating all transactions for the pre-
vious month and the end of month balance or such shorter
period as determined by the Employer.

(c) To pay a bill through their salary packaging account staff
members will be required to complete a Salary Package Pay-
ment Authority and forward this to the Salary Packaging Clerk
together with the original account. In normal circumstances
payment will be made by the due date of the account but not
less than 3 days following receipt of the account by the salary
packaging clerk.

(d) When a staff member terminates employment with Rocky
Bay Inc they may elect to either use their remaining salary
package balance prior to termination or to have the balance
paid out as salary. Where the balance is paid out as salary,
income tax instalment deductions will be deducted from the
salary by Rocky Bay Inc.

(5) Superannuation Guarantee charge
(a) Superannuation Guarantee payments will be based upon

gross award salary as defined under the Superannuation Guar-
antee Charge Act 1992 as at the date of registration of the
Agreement.

(6) Components of Salary Packaging
The following items will be those for which salary packag-

ing amounts may be utilised;
• Telephone Accounts—bills from telephone service

providers for the personal telephone expenses of the
employee at their residence.

• Rent—personal rental expenses of the employee,
such as the rent they pay for their present accommo-
dation.

• Loan Repayments—the amount of a regular repay-
ment required to be made to a financial or other
institution or agency to repay borrowings, such as
personal loans, home building mortgages.

• RAC Accounts—membership and other expenses of
the employee as a result of their membership of the
RAC.

• Any insurance premiums incurred by the employee,
such as home and contents, motor vehicle, life and
medical benefits.

• Water Authority Accounts, personal employee ex-
penses payable to the WA Water Authority or any
similar country agency.

• Rates—State or Local Government land rates and
taxes incurred by the employee.

• Educational Expenses—any expenses incurred by the
employees as part of an educational activity, under-
taken by themselves or dependent child.

• Child Care Fees—expenses incurred by the employee
for the care of their child/children.

• Maintenance Payments—any fixed payment incurred
by an employee in respect of private or court/law
enforced agreements for maintenance payments.

• Utilities (such as Western Power & Alinta Gas)—
expenses incurred by the employee for these types
of utility or energy purchases.

• Household Repairs and Maintenance—expenses in-
curred by the employee for household repairs and
maintenance for which an invoice is produced.

• Domestic Support—expenses incurred by the em-
ployee in respect of a cleaner or ironing service where
an invoice is produced.

• Travel and Accommodation Costs—payments to
travel agents, airlines, hotels and the like would be
included under this category.
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• Membership Subscription—payment of expenses of
membership of any organisation to which the em-
ployee belongs.

• Medical, Dental and Pharmaceutical Accounts—doc-
tor, dentist and chemist bills (and bills from other
medical service providers) incurred in respect of self,
spouse or dependant.

• Veterinary Accounts.
• Credit Card Accounts—any of the above expenses

incurred by an employee and charged to them via a
credit card (for example, Visa, Bankcard). The em-
ployee must have documentation to support the
expenses charged to the credit card. It is important
to note under no circumstances will there be pay-
ment for any cash advances. Payments made from
any packaged amount will only be made in respect
of expenses incurred as a the result of a purchase of
the eligible goods and services and will be made to
the credit card provider.

• Fleetcard is a system provided by Shell/Custom
Credit whereby a credit card is issued which may be
used to purchase fuel and other services for a nomi-
nated motor vehicle. Fleetcard issue a monthly bill
detailing all expenses incurred. This will be payable
through the employee’s packaging account.

• Superannuation Contributions. Employee contribu-
tions payable to a superannuation fund.

When an account for an eligible item including electricity,
gas, telephone, household insurance and water is not in the
name of the employee but applies to their principal place of
residence, payment may be made through the employee’s sal-
ary packaging account at the direction of the employee but
Rocky Bay (inc) shall not be required to determine any issues
as to the responsibility or liability for such payments, or itself
be held liable for such payments.

Please note that under no circumstances will a payment from
a packaged amount be made directly to an employee. All pay-
ments will be made by cheque (or direct deposit) or other
electronic transfer of funds to a third party in payment of an
expense incurred by that employee.

SCOTCH COLLEGE ADMINISTRATIVE AND
TECHNICAL OFFICERS (ENTERPRISE

BARGAINING) AGREEMENT 1999.
No. AG 25 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Independent Schools Salaried Officers’ Association of

Western Australia, Industrial Union of Workers
and

Scotch College.
No. AG 25 of 1999.

Scotch College Administrative and Technical Officers
(Enterprise Bargaining) Agreement 1999.

COMMISSIONER P E SCOTT.
11 March 1999.

Order.
HAVING heard Ms T Howe on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Mr T Stacy on behalf of Scotch
College and by consent, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Scotch College Administrative and Techni-
cal Officers (Enterprise Bargaining) Agreement in the
terms of the following schedule be registered on the 10th
day of March 1999.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Scotch College Ad-

ministrative and Technical Officers (Enterprise Bargaining)
Agreement 1999 and shall replace the Scotch College Admin-
istrative and Technical Officers (Enterprise Bargaining)
Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Relationship to Parent Award
5. Scope of Agreement
6. Date and Duration of Agreement
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. Conditions of Employment
11. Dispute Resolution Procedure
12. No Reduction
13. Consultation
14. No Further Claims
15. No Precedent
16. Signatories

Appendix 1

3.—PARTIES TO THE AGREEMENT
This agreement is made between Scotch College (the Col-

lege) and the Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Work-
ers (the ISSOA), a registered organisation of employees.

4.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the Independent Schools Administrative and Technical
Officers Award 1993 (the award).

Where there is any inconsistency between this agreement
and the award this agreement will prevail to the extent of the
inconsistency.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all staff who are employed

within the scope of the Independent Schools Administrative
and Technical Officers Award 1993.

(2) The number of employees covered by this agreement is
28.

6.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on and from 1 Octo-

ber 1998 and shall apply until the 30th day of September 1999.

7.—SINGLE BARGAINING UNIT
The parties to this agreement have formed a single bargain-

ing unit.
The single bargaining unit has conducted negotiations with

the College and reached full agreement with the College rep-
resented by this agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate and further develop initiatives arising
out of the award restructuring process.

(2) Re-affirm a mutual responsibility to maintain a work-
ing environment which will ensure that the College
and its staff continue to be genuine participants and
contributors to the College’s aims, objectives and phi-
losophy.

9.—SALARY RATES
(1) Determination of Previous Changes
Following the matters finalised as part of the 1996 agree-

ment, the following changes are to be ratified by this
agreement—

(a) Revised salary scales for all levels in accordance with
Appendix 1

(b) Any increases in rates to apply from 2 January 1999
and 3 July 1999 in accordance with Appendix 1.
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(c) All staff employed as at 01 July 1997 in levels 1 to 4
move up one step annually, until step 6 is reached.

(d) Staff in level 5 and new appointments to level 4 only
progress to the next step annually after satisfactory
appraisal and recommendation.

(e) No individual will received a lower rate of pay as a
consequence of any of the above rate changes.

(f) Fortnightly Salary Calculation—
(i) As from the pay period commencing on 5 Janu-

ary 1998 (paid on 16 January 1998) fortnightly
pays will be calculated by dividing the annual
salary by 26.0893 rather than 26.
The new denominator is reached by dividing
365.25 days by 14 days, to the nearest four
decimal places.

(ii) As from the same pay period, all annual sal-
ary rates will be increased by 0.343 of one per
cent to compensate for what would otherwise
result in a decrease in fortnightly gross pay.

(2) Salary Scales—1999
(a) As from the pay period commencing on 2 January, 1999,

all salary rates from Level 1 to Level 5 will be increased by
one per cent.

(b) As from the pay period commencing on 3 July, 1999, all
salary rates from Level 1 to Level 5 will be increased by two
per cent. .

10.—CONDITIONS OF EMPLOYMENT
(1) Professional Development
An employee shall be eligible to apply for up to 5 days per

annum for relevant professional development without deduc-
tion of pay. Professional development approved by the College
shall be fully funded by the College, including reimbursement
of incidental expenses.

(2) Parental Leave
The College will grant parental leave in accordance with

current minimum provisions as contained in the Workplace
Relations Act 1996.

(3) Superannuation
All permanent employees may from the first pay period com-

mencing in the tax year 1997/98, become contributing members
(category B) and thereby pay 5.5% of their gross earning to
the plan, with the College contributing a further 7.5% plus 3%
productivity on their behalf. Members shall be able to “salary
sacrifice” their contributions, in the same manner as “category
A” members of the plan, as per the award.

(4) Leave
(a) (i) Employees under this agreement will be entitled to

four weeks’ annual leave in accordance with the underlying
award, such leave to be taken at a time mutually agreed with
the College.

(ii) When leave is taken during the period the College is
normally closed at Christmas the weekdays (excluding public
holidays) between Christmas Day and New Year’s Day will
not be counted as part of the four weeks’ annual leave days but
as additional paid leave.

(b) Long service leave will accrue at the following rates—
(i) Up to 31 December, 1998 at the rate of 10 week’s

paid leave after 10 years’ service (ie: 1.0 weeks per
completed year of service).

(ii) From 1 January, 1999 at the rate of 13 weeks’ leave
after 10 years’ service (ie: 1.3 weeks per completed
year of service).

(iii) An entitlement to paid long service leave is reached
once 10 weeks’ leave accumulates, including leave
accrued prior to 1 January, 1999.

(5) Appraisal System
A formal system of annual appraisal will continue to be de-

veloped by mutual consultation. The object will be to introduce
regular appraisals of each employee to—

(i) provide a means to ensure correct level and step grad-
ing

(ii) provide encouragement and counselling where
needed

(iii) encourage communication between staff members
and supervisors

(iv) assess each individual’s potential for promotion
(v) identify professional development needs

(6) Other Conditions
No tuition fee concession will apply for sons of Administra-

tive and Technical Officers enrolled at the College. However,
as in the past, the Headmaster is authorised to consider appli-
cations from non-teaching staff for a “sons of staff” concession.

11.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of any

dispute—
(1) The parties to the dispute shall make reasonable at-

tempts to resolve the matter by mutual discussion
and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties, together with a rep-
resentative if requested by either party.

(3) If the matter is not then resolved it may be referred
to the Western Australian Industrial Relations Com-
mission.

12.—NO REDUCTION
Nothing contained herein shall entitle the College to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement.

13.—CONSULTATION
(1) There shall be established a Consultative Committee with

equitable representation of employers and non-teaching staff
from the College. The Committee shall provide a forum in
which to discuss any matters brought to the Committee, pro-
vided they relate directly to the conditions of employment of
non-teaching staff.

(2) Either party can call a meeting at a mutually convenient
time.

14.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not seek

any further claims with respect to salaries or conditions unless
they are consistent with the State Wage Case Principles.

15.—NO PRECEDENT
It is a condition of this agreement that the parties will not seek

to use the terms contained herein as a precedent for other enter-
prise agreements, whether they involved the College or not.

16.—SIGNATORIES
............Signed............
(Signature)
A P SYME
(Name of signatory in block letters)
Scotch College

............Signed............ Common Seal
(Signature)
T I HOWE
(Name of signatory in block letters)
Independent Schools Salaried Officers’ Association of West-
ern Australia Industrial Union of Workers

APPENDIX 1
As from 2 January 1999Level 1 Level 2 Level 3 Level 4 Level 5
Step 1 23,016 25,448 29,707 32,663 36,621
Step 2 23,313 26,033 30,420 33,611 37,866
Step 3 23,613 26,632 31,150 34,585 39,153
Step 4 23,918 27,245 31,898 35,588 40,485
Step 5 24,227 27,871 32,663 36,621 41,861
Step 6 24,538 28,513 33,447 37,683 43,285

As from 3 July 1999 Level 1 Level 2 Level 3 Level 4 Level 5
Step 1 23,476 25,957 30,301 33,317 37,353
Step 2 23,779 26,554 31,028 34,823 38,624
Step 3 24,085 27,164 31,773 35,277 39,936
Step 4 24,396 27,790 32,536 36,300 41,294
Step 5 24,711 28,428 33,317 37,353 42,698
Step 6 25,029 29,083 34,116 38,436 44,150



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1124

SWIFTPLAN INDUSTRIAL AGREEMENT.
No. AG 155 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers & Other

and

Delta Bay Investments Pty Ltd t/a Swiftplan.

AG 155 of 1998.

Swiftplan Industrial Agreement.

COMMISSIONER S J KENNER.

9 April 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Swiftplan Industrial Agreement as filed in
the Commission on 5 August 1998 be and is hereby reg-
istered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Swiftplan Industrial

Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Delta Bay In-
vestments Pty Ltd trading as Swiftplan (hereinafter referred
to as the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work

covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately three (3) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then wil increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment to $60 per week per employee.
The Company will advise all employees subject to the Agree-

ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.
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13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU (Sgd)                              

Date:  25/7/98
(Sgd)                              
WITNESS

CMETU (Sgd)                              
Date:  25/7/98
(Sgd)                              
WITNESS

The Company: (Sgd)                              
SIGNATURE

 Company Date:  25/7/98
  Seal (Sgd)                              

PRINT NAME
(Sgd)                              
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August
Signing 1998 1999 1999
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 16.01 16.47 16.92 17.15
Labourer Group 2 15.47 15.90 16.34 16.56
Labourer Group 3 15.05 15.48 15.90 16.12
Plaster, Fixer 16.64 17.11 17.58 17.82
Painter, Glazier 16.27 16.73 17.19 17.42
Signwriter 16.62 17.09 17.56 17.80
Carpenter 16.75 17.22 17.70 17.93
Bricklayer 16.58 17.05 17.52 17.75
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Date of 1 August 1 February 1 August
Signing 1998 1999 1999
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Refractory Bricklayer 19.04 19.58 20.12 20.38
Stonemason 16.75 17.22 17.70 17.93
Rooftiler 16.45 16.92 17.38 17.62
Marker/Setter Out 17.24 17.72 18.21 18.46
Special Class T 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 August 1 February 1 August
Signing 1998 1999 1999
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year l 6.99 7.18 7.38 7.48
Year 2 (1/3) 9.16 9.42 9.68 9.81
Year 3 (2/3) 12.49 12.84 13.19 13.37
Year 4 (3/3) 14.65 15.06 15.48 15.69
Painter. Glazier
Year l (.5/3/5) 6.84 7.03 7.22 7.32
Year 2 (1/3), (1.5/3.5) 8.95 9.20 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.20 12.55 12.89 13.06
Year 4 (3/3), (3.5/3.5) 14.32 14.73 15.13 15.33
Signwriter
Year l (.5/3/5) 6.99 7.18 7.38 7.48
Year 2 (1/3), (1.5/3.5) 9.14 9.40 9.65 9.78
Year 3 (2/3), (2.5/3.5) 12.47 12.82 13.17 13.35
Year 4 (3/3), (3.5/3.5) 14.63 15.04 15.46 15.66
Carpenter
Year l 7.04 7.24 7.44 7.54
Year 2 (1/3) 9.21 9.47 9.73 9.86
Year 3 (2/3) 12.56 12.92 13.27 13.45
Year 4 (3/3) 14.73 15.15 15.57 15.78
Bricklayer
Year l 6.96 7.16 7.36 7.46
Year 2 (1/3) 9.12 9.37 9.63 9.76
Year 3 (2/3) 12.43 12.79 13.14 13.31
Year 4 (3/3) 14.59 15.00 15.41 15.62
Stonemason
Year l 7.04 7.24 7.44 7.54
Year 2 (1/3) 9.21 9.47 9.73 9.86
Year 3 (2/3) 12.56 12.92 13.27 13.45
Year 4 (3/3) 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.38 9.65 9.91 10.04
2nd 6 months 10.31 10.61 10.90 11.04
Year 2 12.05 12.39 12.73 12.90
Year 3 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a person’s ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $2.1m to $4.4m $1.70
Over $4.4m $1.95
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.lm to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.’—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
‘West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastem side of Havelock
Street will be in the ‘CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedure
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

WESTERN AUSTRALIA POLICE SERVICE
ENTERPRISE AGREEMENT FOR POLICE ACT

EMPLOYEES 1998.
No. AG 129 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hon. Minister for Police

and

Western Australian Police Union of Workers.

No. AG 129 of 1998.

Western Australia Police Service Enterprise Agreement for
Police Act Employees 1998.

COMMISSIONER J F GREGOR.

24 March 1999.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 129 OF 1998.

HAVING heard Mr M Bowler on behalf of the applicant and
Mr S Smith on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred in it under the
Industrial Relations Act, 1979, hereby orders—

THAT the document titled the Western Australia Police
Service Enterprise Agreement for Police Act Employees
1999, filed in the Commission on 23 March 1999 be and
is hereby registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

WESTERN AUSTRALIA POLICE SERVICE
ENTERPRISE AGREEMENT FOR POLICE ACT

EMPLOYEES 1999

1.—TITLE
This agreement under section 41 of the Industrial Relations

Act shall be known as the Western Australia Police Service
Enterprise Agreement for Police Act employees No AG 129
of 1999 and shall replace the Western Australia Police Service
Enterprise Agreement for Police Act Employees No AG 274
of 1996.

2.—RELATIONSHIP TO PARENT AWARDS
This agreement shall apply in lieu of the Police Award 1965,

No. 2 of 1966 and the Aboriginal Police Aides Award, No. 31
of 1979.

3.—ARRANGEMENT

PART 1—Application And Operation Of Agreement
1. Title
2. Relationship to Parent Awards
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3. Arrangement
4. Term and Review
5. Area and Scope
6. Definitions
7. Named Parties and Estimated Number of Employ-

ees Bound upon Registration of Agreement
8. Single Bargaining Unit
9. Audit of 4% Second Tier and 1989 SEP

PART 11—Award Flexibility
10. Enterprise Flexibility

10A. Agreement Modernisation

PART III—Communication Consultation Dispute
Resolution And Award Compliance

11. Broad Agenda
12. Introduction of Change
13. Dispute Settlement Procedures

PART IV—Salaries
14. Salaries
15. National Training Wage

PART V—Hours Of Work
16. Hours of Duty
17. Part time
18. Overtime

PART VI—Allowances
19. On Call—Close Call—Standby Allowances
20. Shift Allowance
21. Additional Allowances
22. Pro rata Payment of Allowances
23. District Allowances
24. Motor Vehicle Allowances
25. Property Allowance
26. Higher Duties Allowance
27. Camping Allowances
28. Disturbance Allowance
29. Relieving Allowances
30. Transfer Allowances
31. Travelling Allowances
32. Adjustment of Re-imbursement Allowances

PART VII—Leave Of Absence
33. Annual Leave
34. Long Service Leave
35. Bereavement Leave
36. Parental Leave
37. Entitlement to Leave and Allowances through Ill-

ness or Injury
38. Medical and Hospital Expenses through Illness or

Injury Resulting from Duties
39. Medical and Pharmaceutical Expenses
40. Retirement, Removal or Death of an Employee

Schedules
Schedule A—Camping Allowances
Schedule B—District Allowances
Schedule C—District Allowance Boundaries
Schedule D—Motor Vehicle Allowances
Schedule E—Relieving Allowances
Schedule F—Travelling/Transfer Allowances

Appendice
Appendix 1—Productivity Initiatives and Major
Delta Reforms for Police Act Employees.

4.—TERM AND REVIEW
(1) This agreement shall operate for a period of two (2) years

and six (6) months on and from March 19, 1999.
(2) The parties shall commence negotiations for a new agree-

ment twelve (12) months prior to expiry of the agreement.
(3) The pay quantum and efficiencies achieved as a result of

this agreement will remain and those rates will form the new
base pay rates for future agreements.

(4) This agreement will continue in force after the expiry of
its term until such time as either party withdraws from the
agreement by notification in writing to the other party and to
the Western Australia Industrial Relations Commission.

(5) In conducting the review the parties shall consider all
productivity initiatives introduced over the life of the

agreement including those emanating from the ‘Delta Reform
Process’.

5.—AREA AND SCOPE
This agreement shall apply to all Members of the Western

Australia Police Force and aboriginal police liaison officers
appointed under the provisions of the Police Act, except those
whose salaries are recommended or determined pursuant to
the Salaries Allowances Act 1975 and shall operate over the
whole of the State of Western Australia.

6.—DEFINITIONS
“Aboriginal Police Liaison Officer”  means an employee

appointed as an aboriginal police aide under the provisions of
the Police Act.

“Agreement”  means this agreement.
“Award”  means whichever award is appropriate out of the

Police Award 1965, No. 2 of 1966 or the Aboriginal Police
Aides Award, No. 31 of 1979 as amended from time to time
and any award or awards which replaces such awards.

“Camp of a Permanent Nature” for the purposes of Clause
27.—Camping Allowances means single room accommoda-
tion in skid mounted or mobile type units, caravans, or barrack
type accommodation or a vessel where the following are pro-
vided in the camp—

• Water is freely available;
• Ablutions including a toilet, shower or bath and laun-

dry facilities;
• Hot water system;
• A kitchen, including a stove and table and chairs,

except in the case of a caravan equipped with its own
cooking and messing facilities;

• An electricity or power supply; and
• Beds and mattresses except in the case of caravans

containing sleeping accommodation.
For the purpose of this definition caravans located in cara-

van parks or other locations where the above are provided shall
be deemed a camp of permanent nature.

“Camp other than a Permanent Camp” for the purposes
of Clause 27.—Camping Allowances means a camp including
a vessel where any of the requirements defined in a “camp of
a permanent nature” are not provided.

“Commissioned Officer” means an employee appointed as
such under the provisions of the Police Act or Police Regula-
tions or an employee acting as such.

“Commissioner”  means the Commissioner of Police ap-
pointed pursuant to the provisions of the Police Act.

“Country Resident Officer in Charge”  means an employee
who is officer in charge of a police station located outside the
metropolitan area who is required to occupy departmental quar-
ters attached or adjacent thereto or an employee relieving in
such position. For the purposes of this definition Rottnest Is-
land is considered outside the metropolitan area.

“Defacto Spouse” means a person of the opposite sex to the
employee who lives with the employee as the husband or wife
of the employee on a bona fide domestic basis, although not
legally married to the employee.

“Dentist”  for the purposes of Clause 37.—Entitlement To
Leave And Allowances Through Illness Or Injury has the same
meaning as it has in the Dental Act 1939.

“Dependant”  in relation to an employee (other than for the
purpose of district allowance) means—

1. spouse, including defacto spouse;
2. child/children; or
3. other dependent family;

who reside with the employee and who rely on the employee
for main support.

“Dependant”  in relation to an employee (for the purpose of
district allowance) means—

1. a spouse; or
2. where there is no spouse, a child or any other rela-

tive resident within the State who rely on the
employee for their main support; who does not re-
ceive a district or location allowance of any kind.
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“Detective”  shall mean an employee appointed as such.
“Emergency”  means—

1. an unforeseen urgent crisis;
2. serious public disorder; and
3. searches;

but shall not include normal police activity or the prevention
of payment of any penalty provision covered by this agree-
ment or normal police duty or a requirement to attend court
outside rostered shift.

“Employee”  means any person appointed under the provi-
sions of the Police Act as a Member of the Western Australia
Police Force or as an Aboriginal Police Liaison Officer.

“Employer” means the Hon Minister for Police.
“Family”  in relation to an employee for the purposes of

Clause 37.—Entitlement To Leave And Allowances Through
Illness Or Injury means the employee, spouse and all depend-
ent children attending school and to those dependent children
living with the employee who are unemployed.

“Headquarters”  means the place in which the principal
work of an employee is carried out, as defined by the Com-
missioner.

“House”  for the purposes of Clause 27—Camping Allow-
ances means a house, duplex or cottage including transportable
type accommodation which is self contained and in which the
facilities prescribed for “Camp of a Permanent Nature” are
provided.

“Incapacity”  means unfitness for and absence from duty as
a result of illness or injury and “incapacitated” shall be con-
strued accordingly.

“Known Situations”  for the purposes of Clause 16.—Hours
of Duty means operational circumstances which are not an
‘emergency’ or ‘public interest’ as defined but situations where
it is anticipated in advance that additional employees will be
needed on a particular shift.

“Manager”  for the purposes of Clause 37.—Entitlement to
Leave and Allowances Through Illness and Injury Resulting
from Duty means the Manager of Health and Welfare Branch
of the Police Service.

“Medical Practitioner”  has the same meaning as it has in
the Medical Act 1894.

“Medicare Benefits” has the same meaning as it has in the
Health Insurance Act 1973 of the Parliament of the Common-
wealth.

“Member of the Police Force” means an employee ap-
pointed as such under the provisions of the Police Act.

“Metropolitan Area”  means all of that area within a fifty
(50) kilometre radius of the Perth City Railway Station.

“Metropolitan Officer in Charge”  means an employee
other than a commissioned officer who is officer in charge of
a police station in the metropolitan area or an employee re-
lieving in such position. For the purposes of this definition
Rottnest Island is considered outside the metropolitan area.

“Motor Vehicle Allowances”  The following expressions
shall have the following meaning in respect to Motor Vehicle
Allowances—

1. “A year”  means twelve (12) months commencing
on the 1st day of July and ending on the 30th day of
June next following.

2. “Metropolitan Area”  means that area within a ra-
dius of fifty (50) kilometres from the Perth City
Railway Station.

3. “South West Land Division” means the south west
land division as defined by section 28 of the Land
Act, 1933-1972 excluding the area contained within
the metropolitan area.

4. “Rest of State” means that area south of 23.5 de-
grees south latitude, excluding the metropolitan area
and the south west land division.

“North West” means all that part of the State north of the
26th° south parallel of latitude and shall be deemed to include
Shark Bay.

“Operational Duties” for the purposes of Clause 14.—Sala-
ries and Clause 18.—Overtime shall mean attendance by a
Country Resident Officer in Charge or a Metropolitan Officer

in Charge as defined at such matters as serious or fatal traffic
accidents, serious public disorder including domestics, urgent
searches, serious crimes or attendance at his or her police sta-
tion in such events but shall not include the requirement to
perform routine daily tasks associated with the responsibili-
ties of an Officer in Charge.

“Part Time Employee”  means an employee who is regu-
larly employed to work less than forty (40) hours per week.

“Partial Dependant”  in relation to an employee (for the
purpose of District Allowance) means—

1. a spouse; or
2. where there is no spouse, a child or any other rela-

tive resident within the State who rely on the
employee for their main support;

who receives a district or location allowance of any kind less
than that applicable to an employee without dependants under
any award, agreement or other provision regulating the em-
ployment of the partial dependant.

“Pharmaceutical Chemist” has the same meaning as it has
in the Pharmacy Act 1964.

“Police Service” means the Western Australia Police Serv-
ice or Western Australia Police Department.

“Practicable”  means practicable in the fair and reasonable
opinion of the Commissioner: Provided that if any dispute shall
arise as to whether in any case such opinion is fair and reason-
able, the matter in dispute shall be referred for determination
to a Board of Reference established under Section 48 of the
Industrial Relations Act.

“Public Event”  shall be deemed to include the following:
The Christmas/New Year Road Safety Campaign, Easter Road
Safety Campaign, Channel 7 Christmas Pageant, Royal Agri-
culture Society Show, PMFM Lotto Skyworks, Anzac Day
Services and Marches, City to Surf Fun Run and/or similar
such events.

“Public Interest”  means—
1. protection of life or property caused by extraordi-

nary events; and
2. security for Heads of State/Public Figures and spe-

cial events; and
3. searches;

but shall not include normal police activity or the prevention
of payment of any penalty provision covered by this agree-
ment in normal police duty or a requirement to attend court
outside a rostered shift.

“Public Transport”  means any means of public transport
approved by the Commissioner.

“Recruit in Training”  means an employee undertaking
Academy based initial training as a member of the Police
Force.

“Region”  means region of the State within the meaning of
Section 39(2) of the Police Act 1892.

“Special Area”  means—
(a) any portion of the State that is—

(i) east of longitude 119 degrees east; or
(ii) north of the 26 degrees of south latitude

(b) Yalgoo, Mount Magnet, Cue and Meekatharra; and
(c) any area outside the State designated a special area

by the Minister.
“Spouse” means a person of the opposite sex to the em-

ployee who is legally married to the employee, including
defacto spouse.

“Union” means the Western Australian Police Union of
Workers.

7.—NAMED PARTIES AND ESTIMATED NUMBER OF
EMPLOYEES BOUND UPON REGISTRATION OF

AGREEMENT
The named parties to this agreement are The Western Aus-

tralian Police Union of Workers, 639 Murray Street, West Perth
6005, and The Minister of Police, 30th Floor, Allendale Square,
77 St Georges Terrace, Perth WA 6000.

As at March 19, 1999 the number of employees subject to
this agreement totalled 4300.
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8.—SINGLE BARGAINING UNIT
(1) This agreement has been negotiated through a Single

Bargaining Unit which comprised both management and un-
ion representatives.

(2) The Single Bargaining Unit parties established a Negoti-
ating Committee responsible for negotiating the enterprise
agreement.

9.—AUDIT OF 4% SECOND TIER AND 1989 SEP
(1) A complete audit of structural efficiency initiatives since

the Restructuring and Efficiency Principle 1987 has been com-
pleted and the parties confirm that none of the previous
initiatives form part of this agreement.

(2) The parties agree that matters arising from previous in-
dustrial agreements or award changes emanating from the
Restructuring and Efficiency Principle of 1987, the Structural
Efficiency Principles of the 1988 and 1989 National and State
Wage Cases and the 1991-2 special case shall not be counted
when considering the productivity benefits and salary improve-
ments arising from this agreement.

10.—ENTERPRISE FLEXIBILITY
This clause establishes a process to enable subsequent agree-

ments to be negotiated at the enterprise level to enable the
enterprise or workplace to operate more efficiently, according
to its particular needs. The process will be as follows—

(a) At each enterprise or workplace, consultative mecha-
nisms and procedures appropriate to the organisation
shall be established comprising representatives of the
employer and employees.

(b) The particular mechanism and procedures established
shall be appropriate to the size, structure and needs
of the enterprise and/or workplace.

(c) Employees are entitled to consult with and be repre-
sented by the Western Australian Police Union.

(d) Before the agreement is finalised the parties must
take reasonable steps to—

• explain the likely effect of the proposed agree-
ment to the employees affected; and

• explain its likely consequences if approved by
the Western Australian Industrial Relations
Commission.

(e) The proposed agreement shall be available to all em-
ployees who may be affected by the agreement.

(f) The application to register the agreement shall be
filed with the Western Australian Industrial Relations
Commission by the employer or union at which time
a copy shall be served on the relevant parties. The
Western Australian Police Union may not unreason-
ably object to the application or oppose any
agreement if the majority of employees affected have
agreed to the changes.

(g) Subject to the provisions of this clause, if an agree-
ment has been reached by the employer and a
majority of employees affected and the agreement
complies with the Western Australian Industrial Re-
lations Commission’s principles formulated in the
course of proceedings in which a General Order is
made under Section 51, then such an agreement to
amend the agreement shall be submitted to the West-
ern Australian Industrial Relations Commission.
Alternatively, if the agreement includes the union it
may also be registered pursuant to Section 41.

10.A—AGREEMENT MODERNISATION
(1) The parties are committed to modernising the terms of

the agreement so that it provides for more flexible and effi-
cient working arrangements, enhances productivity, improves
the quality of working life, skills and job satisfaction and as-
sists positively in the restructuring process.

(2) In conjunction with testing the current agreement struc-
ture the union is prepared to discuss all matters raised by the
Commissioner for increased flexibility and efficiency. As such,
any discussions with the Commissioner must be premised on
the following understanding—

(a) The majority of employees stationed in the section,
station or branch must genuinely agree.

(b) No employee will lose income as a result of the
change.

(c) The union must be party to the agreement, in par-
ticular, where the employees at any section, station
or branch are holding discussions which would re-
quire any agreement variation. The union shall be
invited to participate.

(d) The union shall not unreasonably oppose any agree-
ment.

(e) Subject to the provision of this agreement, any agree-
ment reached may require ratification by the
Commission.

(3) Should an agreement be reached pursuant to subclause
(2) hereof and that agreement requires an agreement varia-
tion, no party will oppose the agreement variation.

(4) There shall be no limitation on any agreement matter
being raised for discussion.

11.—BROAD AGENDA
In coming to agreement, the parties have acknowledged the

need to consider a Broad Agenda in accordance with the State
and National Wage Fixing Principles.

The Commissioner recognises the commitment of employ-
ees to the implementation of the Delta Program. This program
involves a review of the purpose and direction of the Depart-
ment, the promotion system, civilianisation, productivity
improvement and the development of a new human resource
function. Areas for consideration include—

Purpose and Direction
• Determining customers and their needs
• Determining the needs of Government
• Integration of organisational mission into other as-

pects of the organisation
• Measurement of organisational performance
• Recognition, determination and focus upon core busi-

ness
• Strategic management and planning concepts

Organisational Structure
• Structural options
• Integration of support and specialist functions
• Impact of structure on accountability and reporting

lines
• Number of reporting lines
• Impact of rank and structure on organisational proc-

esses and decision making
• Role of Police Board
• Committees and specialist squads

Management Practice
• Management accountabilities
• Management processes
• Work practices
• Performance management
• Communication
• Decision making processes
• Management education, development and training

Human and Physical Resources
• Promotion system
• Accommodation
• Operational equipment requirements
• Management of human resources
• Limited function police employees
• Civilianisation
• Contracting out
• Operational and management training
• Relationships between sworn and unsworn person-

nel
• Digital communication system

Financial and Resource Management
• Linking of budget to planning function
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• Long and short term planning processes
• Centralisation/decentralisation of financial con-

trol
• Autonomy and accountability for financial manage-

ment
• Performance management
• Management information systems

12.—INTRODUCTION OF CHANGE
(1) Commissioner’s Duty to Notify
(a) Where the Commissioner has made a definite decision

to introduce major changes in production, program, organisa-
tion, structure or technology that are likely to have significant
effects on employees, the Commissioner shall notify the em-
ployees who may be affected by the proposed changes and the
union.

(b) “Significant effects” include termination of employment,
major changes in the composition, operation or size of the
Commissioner’s workforce or in the skills required; the elimi-
nation or diminution of job opportunities, promotion
opportunities or job tenure; the alteration of hours of work;
the need for retraining or transfer of employees to other work
or locations and restructuring of jobs. Provided that where this
Agreement makes provision for alteration of any of the mat-
ters referred to in this clause an alteration shall be deemed not
to have significant effect.

(2) Commissioner’s Duty to Discuss Change
(a) The Commissioner shall discuss with the employees af-

fected and the union, inter alia, the introduction of the changes
referred to in subclause (1) hereof, the effects the changes are
likely to have on employees, measures to avert or mitigate the
adverse effects of such changes on employees and shall give
prompt consideration to matters raised by the employees and/
or the union in relation to the changes.

(b) The discussion shall commence as early as practica-
ble after a f i rm decision has been made by the
Commissioner to make the changes referred to in subclause
(1) of this clause.

(c) For the purposes of such discussion, the Commis-
sioner shall provide to the employees concerned and the
union, all relevant information about the changes includ-
ing the nature of the changes proposed; the expected effects
of the changes on employees and any other matters likely
to affect employees provided that the Commissioner shall
not be required to disclose confidential information the
disclosure of which would be inimical to the Commission-
er’s interest.

13.—DISPUTE SETTLEMENT PROCEDURES
Preamble
(1) The parties to this agreement recognise they have differ-

ing roles and responsibilities. Accordingly, the union recognises
the Commissioner has a statutory and public responsibility to
the public of Western Australia and the Commissioner recog-
nises the union has the right to take appropriate action to protect
and improve the working conditions and remuneration of its
members.

In recognising their differing roles and responsibilities the
parties accept the need for a dispute settlement procedure and
commitment to same. Subsequently, the parties to this agree-
ment are committed to avoiding industrial disputes and
resolving differences by—

(a) providing a mutually satisfactory procedure for deal-
ing with disputes;

(b) clearly identifying the issue;

(c) engaging expeditiously in consultations and/or ne-
gotiations;

(d) acting in accordance with the rules of natural jus-
tice;

(e) endeavouring to resolve issues at the local level or
wherever is most practicable for an amicable resolu-
tion; and

(f) treating all issues with utmost confidentiality.

(2) Any questions, disputes or difficulties arising under this
industrial agreement will be dealt with in accordance with the
following procedures—

(a) Stage 1
(i) Any employee or group of employees with a

question, dispute or disagreement should dis-
cuss the matter with his or her immediate
supervisor or union representative in the first
instance.

(ii) The supervisor or union representative is to
investigate the matter. If the matter cannot be
resolved or an authoritative answer given on
the day the issue is raised, then a response
should be provided within three (3) days.

(iii) Should a response require time to establish an
answer, the supervisor shall keep the
employee(s) informed of his or her progress
in resolving the matter.

(b) Stage 2
(i) If the employee(s) continue to be aggrieved

or the issue is still in dispute, the matter is to
be discussed between the employee’s repre-
sentative and the Commissioner’s nominated
representative and an attempt made to resolve
the matter. Notification of any question or disa-
greement may be made verbally and/or in
writing.

(ii) At any stage, the parties may individually or
collectively seek advice from any appropriate
organisation or person in an attempt to resolve
the matter.

(iii) If the matter is not resolved within five (5)
working days of the date of notification in (i)
hereof, either party may notify the General
Secretary of the union (or his or her nominee),
or the Commissioner (or his or her nominee
of the existence of a dispute or disagreement).

(iv) The General Secretary of the union (or his or
her nominee) and the Commissioner (or his or
her nominee) shall confer on the matters noti-
fied by the parties within five (5) working days
and—

(aa) where there is agreement on the mat-
ters in dispute the parties shall be
advised within two (2) working days—

(bb) where there is disagreement on any
matter it may be submitted to the West-
ern Australian Industrial Relations
Commission.

(c) Stage 3
Where any matter is referred to the Western Austral-
ian Industrial Relations Commission is not resolved
by conciliation, it may be resolved by arbitration in
accordance with the provisions of the Industrial Re-
lations Act 1979 and the State Wage Principles.
Provided that with effect from 22 November, 1997 it
is required that persons involved in the question, dis-
pute or difficulty shall confer among themselves and
make reasonable attempts to resolve questions, dis-
putes or difficulties before taking those matters to
the Commission.

14.—SALARIES
(1) Rates of Pay
The salary rates are payable in respect of ordinary hours of

duty as provided in Clause 16—Hours of Duty of this agree-
ment. The rates prescribed for commissioned officers shall
include allowance for duties performed beyond forty (40) hours
per week and for work performed on public holidays and at
weekends. The rates prescribed for Country Resident Officers
in Charge and Metropolitan Officers in Charge as defined shall
include allowance for all duties performed beyond forty (40)
hours over the five (5) rostered working days in a week and on
weekly leave days other than on ‘operational duties’ as de-
fined in Clause 6.—Definitions of this agreement on weekly
leave days.
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The amounts prescribed in Column A are the rates of pay
contained in Industrial Agreement No AG 274 of 1996.

The amounts prescribed in Column B reflect a 3.5% increase
in the agreement rate (Column A) and apply on and from March
19, 1999.

The amounts prescribed in Column C reflect a 7% increase
in the agreement rate (Column A) and apply on and from July

27, 1999, subject to achieving the goals contained in Appen-
dix 1.

The amounts prescribed in Column D reflect a 2% increase
on the rates contained in Column C and apply on and from
July 27, 2000.

The existing rates for Country Resident Officers in Charge
and new rates for Metropolitan Officers in Charge as defined
include an additional amount of $2340 per annum.

COLUMN A COLUMN B COLUMN C COLUMN D
RANK Current 3.5% on 2nd 3rd

and from increment increment
March 19, to 7% on of 2% on

1999 and from and from
July 27, 1999 July 27, 2000

(a) COMMISSIONED OFFICERS $ $ $ $
Commander Grade I 91,190 94,382 97,573 99,524
Commander Grade II 86,745 89,781 92,817 94,673
Superintendent Grade I 80,987 83,822 86,656 88,389
Superintendent Grade II 76,661 79,344 82,027 83,668
Inspector Base Rate 67,721 70,091 72,461 73,910

(b) SERGEANT RANKS
Senior Sergeant (Country Resident OIC)—Base Rate 57,360 61,708 63,715 64,989
Senior Sergeant (Metropolitan OIC) 55,020 59,286 61,211 62,435
Senior Sergeant—Base Rate 55,020 56,946 58,871 60,048
Sergeant (Country Resident OIC)—Base Rate 50,701 54,816 56,590 57,722
Sergeant (Metropolitan OIC) 48,361 52,394 54,086 55,168
Sergeant—Base Rate 48,361 50,054 51,746 52,781

(c) OTHER RANKS
Senior Constable (Country Resident OIC) -Base Rate 46,021 49,972 51,582 52,614
Senior Constable (Metropolitan OIC) 43,681 47,550 49,079 50,061
Senior Constable Base Rate 43,681 45,210 46,739 47,674
Constable First Class 40,756 42,182 43,609 44,481

CONSTABLE
5th year of service & thereafter 38,299 39,639 40,980 41,800
4th year of service 37,246 38,550 39,853 40,650
3rd year of service 36,193 37,460 38,727 39,502
2nd year of service 34,906 36,128 37,349 38,096
1st year of service 34,906 36,128 37,349 38,096
Recruits in Training 25,834 26,738 27,642 28,195

(d) ABORIGINAL POLICE LIAISON OFFICERS
Senior Aboriginal Police Liaison Officer 36,646 37,929 39,211 39,995
First Class Aboriginal Police Liaison Officer 33,673 34,852 36,030 36,751
Aboriginal Police Liaison Officer 32,430 33,565 34,700 35,394

(e) The following transitionary arrangements applied to
employees who as at 31 July 1992 were at the rank
of Sergeant and qualified for promotion to the rank
of Senior Sergeant.

(i) For employees at the substantive rank of ser-
geant past service as a substantive sergeant up
to a maximum of six (6) years was recognised
and in addition to the rate for sergeant—Base
Rate additional amounts are paid in recogni-
tion of that service in the following categories.
Category A—2 years service but less than 4
years.
Category B—4 years service but less than 6
years.
Category C—6 years service or more.

(aa) with effect on and from March 19, 1999
the rates are as follows—
Category A $727 per annum
Category B $1,556 per annum
Category C $2,665 per annum

(bb) with effect on and from July 27, 1999,
subject to achieving the goals contained
in Appendix 1, the rates are as fol-
lows—
Category A $751 per annum

Category B $1,608 per annum
Category C $2,755 per annum

(cc) with effect on and from July 27, 2000,
the rates are as follows—
Category A $766 per annum
Category B $1,640 per annum
Category C $2,810 per annum

(ii) Employees at the substantive rank of Sergeant
who were not qualified for promotion to the
rank of Senior Sergeant on 31 July 1992 but
who passed examination for promotion to the
rank of First Class Sergeant during 1992 trans-
lated in the same manner as those in
subparagraph (i) of this paragraph effective
from 18 December 1992.

(iii) Employees who were at the substantive rank
of First Class Sergeant prior to 31 July 1992
translated to category C in subparagraph (i) of
this paragraph.

(iv) Employees at the substantive rank of Sergeant
and the brevet rank of First Class Sergeant
prior to 31 July 1992 translate as category C
in subparagraph (i) of this paragraph whilst in
the brevet position and if qualified for promo-
tion to the rank of Senior Sergeant at the time
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of reverting to Sergeant revert to the appro-
priate category in subparagraph (i) of this
paragraph which recognises past service up to
a maximum of six (6) years since his or her
substantive appointment at Sergeant rank.

(f) (i) Employees at the rank of Inspector will be paid
as Inspector—Base Rate and after 2 years sub-
stantive service at that rank will, subject to
satisfactory performance assessed by an ap-
propriate performance appraisal system, be
eligible for a Performance Increment. The
quantum of the increment will be $3,636 per
annum with effect on and from March 19,
1999.

(ii) With effect on and from July 27, 1999, sub-
ject to achieving the goals contained in
Appendix 1, the amount of the performance
increment is increased to $3,759 per annum.

(iii) With effect on and from July 27, 2000, the
amount of the performance increment is in-
creased to $3,834 per annum.

(g) (i) No earlier than two (2) years after being ap-
pointed to the substantive rank of Senior
Constable, Sergeant and Senior Sergeant and
subject to satisfactory performance assessed
by an appropriate performance appraisal sys-
tem, employees are eligible to be paid
Performance Increment 1.

(ii) In addition, subject to satisfactory perform-
ance assessed by an appropriate performance
appraisal system, employees are eligible for
Performance Increment 2 no earlier than two
(2) years after becoming eligible for Perform-
ance Increment 1.

(iii) With effect on and from March 19, 1999, the
quantum of the increments are as follows—

Per Annum ($)
Senior Constable
Performance Increment 1 727
Performance Increment 2 829
Sergeant
Performance Increment 1 727
Performance Increment 2 829
Senior Sergeant
Performance Increment 1 848
Performance Increment 2 1,090

(iv) With effect on and from July 27, 1999, sub-
ject to achieving the goals contained in
Appendix 1, the quantum of the increments
will be as follows—
Senior Constable
Performance Increment 1 751
Performance Increment 2 857
Sergeant
Performance Increment 1 751
Performance Increment 2 857
Senior Sergeant
Performance Increment 1 876
Performance Increment 2 1,127

(v) With effect on and from July 27, 2000, the
quantum of the increments will be as follow—
Senior Constable
Performance Increment 1 766
Performance Increment 2 874
Sergeant
Performance Increment 1 766
Performance Increment 2 874
Senior Sergeant
Performance Increment 1 894
Performance Increment 2 1,150

(h) Hours worked in excess of forty (40) in a week on a
voluntary basis at sporting or other public events shall
be considered ordinary hours of duty and paid in ac-
cordance with the hourly rate prescribed in subclause
(2) of this clause.

(2) (a) For the purpose of ascertaining the rate per fortnight
the total annual salary shall be multiplied by twelve (12) and
divided by three hundred and thirteen (313).

(b) For the purpose of ascertaining the rate per day the rate
per fortnight shall be divided by ten (10).

(c) For the purpose of ascertaining the rate per hour the an-
nual salary prescribed in subclause (1) of this clause shall be
divided by three hundred and thirteen (313), multiplied by
twelve (12) and divided by eighty (80).

(3) An employee’s salary shall be paid by direct funds trans-
fer to the credit of an account nominated by the employee at a
bank, building society or credit union approved by the Under
Treasurer or an Accountable Officer; provided that where such
form of payment is impracticable or where some exceptional
circumstances exist, and by agreement between the Minister
and the Union, payment by cheque may be made.

(4) A constable shall not proceed to the 3rd year of service
salary increment until at least two (2) years service from the
date of induction into academy training and the satisfactory
completion of the probationary period.

(5) Where an employee has previous relevant experience in
the Western Australia Police Force the Commissioner may take
this into consideration in re-engaging such an employee. The
Commissioner has absolute discretion to —

(a) exempt the employee from undertaking part or full
academy training; and/or

(b) waive the requirements for the employee to under-
take a period of probation; and/or

(c) appoint the employee to a rank and salary which rec-
ognises the previous relevant police force experience.

(6) (a) A part-time employee shall be paid a proportion of
the appropriate full time salary contained in this clause de-
pendant on the number of hours worked. The salary shall be
calculated in accordance with the following formula:

Hours worked per x Full-time fortnightly
fortnight salary

________________ ________________
80 1

(b) Subject to meeting the performance criteria applicable
to a full time employee a part time employee shall be entitled
to all available salary increments, on a pro rata basis by calcu-
lating the hours worked by the part-time employee each
fortnight as a proportion of eighty (80).

(7) Recovery of Overpayments
(a) Any overpayments made in a given pay period will be

deducted from the employees pay in the following pay period
or periods at the same rate at which it was initially overpaid.

(b) If deduction in this manner should cause undue financial
hardship a lesser rate of repayment may be negotiated.

(8) Salary Packaging
(a) An employee may,

 
by agreement with the employer, en-

ter into a salary packaging arrangement in accordance with
the WA Police Service Flexible Remuneration Packaging
Agreement or any similar salary packaging arrangements of-
fered by the employer.

(b) Salary packaging is an arrangement whereby the entitle-
ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another,

 
or other benefits.

(c) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

i) The base salary;
ii) Other cash allowances, eg annual leave loading, com-

muted shift allowances, commuted overtime
allowance;

iii) Non cash benefits, eg superannuation, motor vehi-
cles etc;

iv) Any Fringe Benefit Tax liabilities currently paid; and
v) Any variable components, eg performance based in-

centives (where they exist).
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(d) Where an employee enters into a salary packaging ar-
rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(e) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(f) The salary packaging arrangement must comply with rel-
evant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(g) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee under the salary packaging agreement or the provision
of employer benefits under the salary packaging agreement,
such tax, penalties and any other costs shall be borne by the
employee.

(h) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause or any other reason as agreed between the
employee and the employer, the employee may vary or cancel
a salary packaging arrangement.

(i) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(j) An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

(k) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

15.—NATIONAL TRAINING WAGE
The parties agree that the terms of the National Training

Wage Interim Award 1994 (NTWA) [print L5189 (No. 277)]
as varied shall be complied with by the parties as though bound
by clause 3 of that award.

16.—HOURS OF DUTY
(1) (a) The ordinary hours of duty for employees other than

commissioned officers, country resident officers in charge and
metropolitan officers in charge as defined and those under the
arrangements provided under subclause (8) of this clause shall
average forty (40) per week to be worked as 8 hour shifts over
any 5 days of the week.

(b) There shall be no fixed hours for commissioned officers
who shall be on duty as required.

(c) The hours of duty of employees designated as “country
resident officer in charge” or “metropolitan officer in charge”
as defined or an employee relieving in such positions shall
include all duties performed beyond forty (40) hours over the
five (5) rostered working days in a week and on weekly leave
days other than on operational duties as defined in Clause 6.—
Definitions of this agreement on weekly leave days.

(d) An employee, other than a commissioned officer, rostered
off duty who returns on a voluntary basis for additional duties
at sporting or other public events shall be paid at the hourly
rate provided in paragraph (c) of subclause (2) of Clause 14.—
Salaries. In such instances the other provisions of this
agreement are suspended and the provisions of Clause 18.—
Overtime shall not apply.

In the event that cancellation of the sporting or other public
event occurs within twelve (12) hours of the contracted start-
ing time for the sporting or other public event, employees not
previously notified of the cancellation will be compensated
by payment of two (2) hours pay at the ordinary rate of pay.

(2) Subject to subclause (8) of this Clause—
(a) Employees shall be designated to work ordinary hours

of duty in the category of shifts as set out below.
(i) Day shift—any shift which commences on or

between the hours of 6.00 am and 10.00 am.
(ii) Afternoon shift—any shift which commences

on or between the hours of 2.00 pm and 6.00
pm each day.

(iii) Night shift—any shift which commences on
or between the hours of 7.00 pm and 12.00
midnight each day.

(b) Employees may be rostered to perform duties on
more than one (1) category of shift during any weekly
period. However such a combination of shifts shall
be subject to the following provisions.

(i) An employee may be rostered to work on day
and afternoon shifts in any weekly period.

(ii) Except as provided in paragraph (c) of this
subclause any combination of day/night and
afternoon/night shifts shall not be rostered.

(iii) The combination will not be alternated on a
daily basis ie day-afternoon-day-afternoon-day
or afternoon-day-afternoon-day-afternoon.

(iv) Shifts shall be distributed equally between all
shift working employees during a three month
roster cycle or such other cycle as agreed be-
tween the supervisor and majority of affected
employees.

(v) Where as a result of attendance at court from
matters arising during the course of an em-
ployees duties, a combination of afternoon and
day shift is rostered in any week, an amount
equivalent to the shift allowance provided un-
der Clause 20. Shift Allowance of this
agreement shall be paid for each day of at-
tendance at court.

(c) Shifts of eight (8) continuous hours shall be worked
as required by local conditions provided—

(i) that due to local conditions and in accordance
with the safety and welfare requirements of
the employees, additional employees may be
rostered from day shift onto an afternoon or
night shift in any week to cover known situa-
tions on particular days; and

(ii) such changes as prescribed in sub paragraph
(i) of this paragraph shall be indicated in ad-
vance on rosters when rosters are posted in
accordance with subclause (6) of this clause;

(3) Subject to any arrangements under sub clause (8) of this
clause or any arrangements under (2)(b) of this clause the start-
ing times of shifts may be varied daily and remain constant
within the parameters of the identified day, afternoon or night
shift.

(4) Notwithstanding the provisions of this clause the daily
hours may be worked as a broken shift—

(a) if the employee applies in writing for permission to
work such shifts; and

(b) if both the Commissioner and the Union agree.
(5) (a) Each ordinary shift shall include a meal period of

forty (40) minutes which shall commence at a time within the
4th, 5th or 6th hour of the commencement of a shift. This
meal period shall be considered as time worked.

(b) Should circumstances arise whereby an employee is pre-
vented by continuous duty from partaking a meal commencing
at a time within the 4th, 5th or 6th hour of the commencement of
a shift such employee shall be reimbursed in accordance with
the rate prescribed by Item F15 of Schedule F, provided that an
employee shall only be entitled to one (1) claim per shift.

(c) The employee’s total reimbursement under this subclause
for any one pay period shall not exceed the amount prescribed
by Item F16 of Schedule F. The Commissioner may grant the
payment of this allowance in excess of five (5) days per pay
period if satisfied the claim is warranted.

(d) The provisions of this subclause shall not apply to an
employee in receipt of any entitlement prescribed under Clause
31.—Travelling Allowances or Clause 29.—Relieving Allow-
ances or Clause 27.—Camping Allowances of this agreement.

(6) A roster shall be posted at each place of employment not
later than 1.00pm on the Tuesday preceding the week to be
worked showing hours of duty and rest days for the ensuing
week. Such roster may be varied or suspended by the Officer
in Charge in an emergency or where such action is in the pub-
lic interest.

(7) (a) Subject to the provisions of this clause an employee
shall where practicable be given twenty four (24) hours notice
of any alteration of his or her rostered shift,
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(b) Subject to the provisions of this clause an employee shall
where practicable be allowed a break between shifts in the
following terms—

(i) Other than in an “emergency” or in the “public inter-
est” as defined in this agreement an employee shall
be allowed at least ten (10) consecutive hours off
duty between the end of one ordinary shift and the
commencement of the next ordinary hours shift.

(ii) Where an employee who has not had at least ten (10)
consecutive hours off duty since the completion of
his or her last ordinary shift is fatigued due to au-
thorised overtime and there is four (4) hours or more
of the next rostered shift remaining to be worked,
the employee may, with the approval of his or her
officer in charge, be excused from such part of the
shift to allow the designated break and shall be
deemed to have commenced that shift at the rostered
start time. Where a part shift is worked a shift pen-
alty, if appropriate, will be paid.

(iii) Where an employee who has not had at least ten (10)
consecutive hours off duty since the completion of
his or her last ordinary shift is fatigued due to au-
thorised overtime and there are less than four (4)
hours of the rostered shift remaining to be worked,
the employee may, with the approval of his or her
officer in charge, be excused from duty and shall be
deemed to have worked the shift. However in these
circumstances, a shift penalty will not be paid.

(iv) Where the overtime incurred between ordinary shifts
exceeds (4) hours (and the employee has not had at
least ten (10) consecutive hours off duty between the
end of one ordinary shift and the commencement of
the next) the employee may, with the approval of his
or her officer in charge, be excused from the next
rostered shift in lieu of the overtime incurred. In these
circumstances, a shift penalty if appropriate, will be
paid.

(v) Overtime is to be documented as directed by the
Commissioner.

(vi) An employee seeking to be excused from his or her
next rostered shift or part shift must personally con-
tact his or her officer in charge or another officer in
authority for approval prior to the commencement
of the shift. Such approval shall not be withheld ex-
cept in an “emergency” or in the public interest as
defined.

(8) (a) The shift arrangement prescribed in this clause may
be varied to meet the needs of a particular workplace. Such
changes must be premised on the understanding that the ma-
jority of the employees stationed at that workplace must
genuinely agree.

(b) Such variation in shift arrangements may include any
variation or combination of a minimum of six (6) and a maxi-
mum of ten (10) hour shifts and in excess of five (5) shifts in
a week or forty (40) hours per week.

(c) The arrangements in this subclause may be further var-
ied to allow shifts of twelve (12) hours and in excess of forty
(40) hours per week to be worked in the Police Communica-
tions Branch.

(d) Where shifts of other than eight (8) hours are worked,
meal periods and commencement time of meal periods allowed
under subclause (5) of this clause and shift penalties provided
under subclause (1) of Clause 20.—Shift Allowance shall be
allowed on a pro-rata basis according to the number of hours
in the shift.

(9) Where practicable, an employee should be allowed four
(4) rostered weekends off duty over each period of twelve (12)
weeks.

17.—PART TIME
(1) Hours
(a) Notwithstanding other provisions contained in this clause,

a part-time employee may be employed to work less than forty
(40) hours per week. The provisions of Clause 16.—Hours of
Duty shall apply on a pro rata basis.

(b) An employee’s regular part-time hours may be varied by
the Commissioner with the consent of the employee and where

this occurs time worked up to eight (8) hours on any day or a
total of less than forty (40) hours in a week or any arrange-
ment under subclause (8) of Clause 16.—Hours of Duty of
this agreement is not overtime but an extension of the contract
hours for that day or week.

(2) Overtime
All time worked in excess of forty (40) hours in a week or

eight (8) hours in a day except where other ordinary hours
shifts arrangements are being worked. In such cases overtime
shall be paid for periods in excess of the ordinary hours being
worked on a shift.

(3) Salary
(a) A part-time employee shall be paid a proportion of the

appropriate full-time salary contained in subclause (1) of
Clause 14.—Salaries dependent on the number of hours
worked. The salary shall be calculated in accordance with the
following formula—

Hours Worked Per Fortnight X Full-Time Fortnightly Salary
80 1

(b) Subject to meeting the performance criteria applicable
to a full-time employee, a part-time employee shall be entitled
to all available salary increments on a pro rata basis by calcu-
lating the hours worked by the part-time employee each
fortnight as a proportion of eighty (80).

(4) Shift Allowance
A part-time employee working ordinary hours shifts of other

than eight (8) hours; on Monday to Friday commencing prior
to 6.00 am or concluding after 6.00 pm; or at any time on a
Saturday or Sunday, shall be paid a proportion of the allow-
ance contained in subclause (1) of Clause 20.—Shift Allowance
of the agreement.

(5) Additional Allowances
Where a part-time employee is eligible for payment of an

allowance under Clause 21.—Additional Allowances of this
agreement, such allowance shall be calculated on the propor-
tion of total hours worked by the employee in that year to the
total standard hours had the employee been employed on a
full-time basis for the year.

(6) District Allowance
Part-time employees shall be paid a proportion of the appro-

priate district allowance contained in Schedule B in accordance
with the following formula—

Hours Worked Per Fortnight X Appropriate Rate of District Allowance
80 1

(7) Long Service Leave
Payment made for long service leave granted to an employee

who has been employed on a part-time basis or on both a full-
time and part-time basis during a qualifying period shall be
adjusted according to the hours worked by the employee, sub-
ject to the following—

(a) If an employee consistently worked on a part-time
basis for a regular number of hours during the whole
of the employee’s qualifying service, the employee
shall continue to be paid the salary determined on
that basis during the long service leave.

(b) A part-time employee shall have the same entitle-
ment to long service leave as full-time employees.
However, payment made during such periods of long
service leave shall be adjusted according to the hours
worked by the employee during that accrual period.

(8) Annual Leave
(a) Notwithstanding the provisions contained in Clause 33.—

Annual Leave of this agreement, the salary payable to a
part-time employee during the period of leave shall be calcu-
lated, based on the fortnightly salary at the time the leave is
taken, in accordance with the following formula—
Hours Worked Per Fortnight X Full-Time Fortnightly Salary

80 1

(b) A loading of 18.75% proportioned according to the
number of hours worked shall be paid to employees in De-
cember in the calendar year in which the leave accrues,
calculated on the agreement rate of pay with respect to a maxi-
mum of five (5) weeks annual leave. Provided that in no case
shall the loading exceed the amount set out in the Australian
Bureau of Census and Statistics publication for “Average
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Weekly Earnings per Male Employed Unit in WA” for the
September quarter immediately preceding the date the leave
became due.

(c) Part-time employees are entitled to annual leave travel
concessions on a pro rata basis according to the usual
number of hours worked per week. Travelling time shall
be calculated on a pro rata basis according to the number
of hours worked.

(9) Other Provisions
Other provisions apply on a pro rata basis.

18.—OVERTIME
(1) An employee may be required to work reasonable over-

time and such employee shall work overtime in accordance
with such requirement.

(2) (a) Overtime for localities or stations other than those
determined by the Commissioner in subclause (7) of this clause
shall mean—

(i) all time worked in excess of forty (40) hours in a
week on operational duties as defined in Clause 6.—
Definitions of this agreement on weekly leave days
in the case of a Metropolitan Officer in Charge and a
Country Resident Officer in Charge who shall have
no fixed daily hours of duty.

(ii) all time worked in excess of forty (40) hours in a
week or eight (8) on any day in any other case for a
full time employee, except for those working the ar-
rangements provided in paragraph (c) of this
subclause, recruits in training, Country Resident
Officers in Charge and Metropolitan Resident Of-
ficers in Charge; and

(iii) all time worked in excess of forty (40) hours in a
week or eight (8) hours in a day in the case of a part
time employee except for the arrangements provided
in paragraph (c) of this subclause.

(b) Overtime shall be paid at the rate of time and one half for
the first three (3) hours and double time thereafter.

(c) The provisions contained in subparagraph (ii) and
subparagraph (iii) of paragraph (a) of this subclause shall not
apply where other ordinary hours shift arrangements are be-
ing worked in accordance with subclause (8) of Clause 16.-
Hours of Duty. In such cases overtime shall be paid for peri-
ods in excess of the ordinary hours being worked on a shift.

(3) An employee required to return to work outside his or
her rostered hours of duty shall be paid the following mini-
mum payments at overtime rates—

(a) on either weekly leave days, three (3) hours plus one
(1) hour travelling time;

(b) during any other off duty period one (1) hour plus
one (1) hour travelling time.

(4) (a) Subject to the provisions of this subclause—
(i) an employee required to work a minimum of two

(2) hours overtime in conjunction with a rostered
shift shall be allowed a meal break of thirty (30)
minutes at the completion of the first two (2)
hours overtime.

(ii) an employee required to work a minimum of four
(4) hours overtime when recalled to work outside
his or her rostered shift, but not continuous to a shift,
shall be allowed a meal break of thirty (30) minutes
within five (5) hours thirty (30) minutes of the over-
time commencing. In each instance, the employee
shall be entitled to further meal breaks of thirty (30)
minutes after each further five (5) hours of overtime
from the previous meal period.

(b) An employee having a meal break in accordance with
paragraph (a) of this subclause may be required to remain un-
der the direction of a Senior Officer in Charge during such
meal break and if so required the time shall be considered as
time worked.

(c) (i) Where an employee has not been notified the previ-
ous day or earlier of a requirement to work overtime, the
Commissioner shall provide the employee with a meal for each
meal break the employee is entitled to pursuant to paragraph
(a) of this subclause.

(ii) Where the Commissioner fails to provide a meal and the
employee certifies that he or she purchased a meal, six dollars
and sixty five cents ($6.65) shall be paid to the employee in
lieu of each such meal.

(iii) Provided that where any meal break prescribed by para-
graph (a) of this subclause is unable to be taken by the employee
due to operational requirements and the employee foregoes
such meal break in accordance with paragraph (b) of this
subclause a meal shall be provided by the Commissioner at
the completion of the overtime or where no meal is supplied
by the Commissioner and the employee certifies that a meal
was purchased, the employee shall be paid six dollars and sixty
five cents ($6.65) in lieu of such meal.

(d) When an employee has been notified the previous day or
earlier of a requirement to work overtime and such employee
supplies him or herself with a meal which is not partaken due
to either—

(i) the overtime being cancelled on that day, or
(ii) the overtime being continuous to such an extent that

the employee cannot partake of the meal, such em-
ployee shall be paid an allowance of six dollars and
sixty five cents ($6.65) in lieu.

(e) An employee shall not be entitled to a meal allowance
under the terms of this subclause if already in receipt of a
meal allowance for the prescribed meal period under Clause
31.—Travelling Allowances or Clause 29.—Relieving Allow-
ances of this agreement.

(5) The following formulae shall be used in calculating the
hourly rate for overtime—

(a) Time and one half
Fortnightly salary x 3

80 2
(b) Double time

Fortnightly salary x 2
80 1

(c) The fortnightly rate in paragraph (a) and paragraph
(b) of this subclause shall be the salary prescribed in
subclause (1) of Clause 14.—Salaries of this agree-
ment.

(6) In calculating payment for overtime the following ar-
rangements shall apply.

(a) No payment to be made for work performed under fif-
teen (15) minutes.

(b) Payments for thirty (30) minutes shall be made for au-
thorised overtime of between fifteen (15) and thirty (30)
minutes.

(c) The same procedure as contained in paragraph (a) and
paragraph (b) of this subclause shall apply for each thirty (30)
minutes after the first.

(7) Notwithstanding any other provisions contained in this
agreement, the Commissioner may determine localities or sta-
tions where an on-going regular additional shift of eight (8)
hours each fortnight or an additional four (4) hours per week
shall be worked on a regular basis in accordance with the fol-
lowing arrangements.

(a) The additional eight (8) hour shifts shall be rostered in
advance and clearly shown on the roster.

(b) The allowance to be paid for the additional eight (8) hours
actually worked is separate from any other overtime provided
in this clause. The allowance shall be paid at the rate of thir-
teen (13) times the base hourly rate prescribed in paragraph
(c) of subclause (2) of Clause 14.—Salaries.

(c) A Country Resident Officer in Charge who has no fixed
daily hours or other employee not required to work a full addi-
tional eight (8) hour shift shall be paid the allowance for
working an additional four (4) hours each week.

(d) The allowance shall not apply—
(i) for any period of paid or unpaid leave; or

(ii) for any period when an employee is attending an in-
service course; or

(iii) when the additional hours are not actually worked.
(8) The provisions of this clause shall not apply to an em-

ployee who returns on a voluntary basis for additional duty at
sporting or public events.
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(9) The provisions of this clause do not apply to commis-
sioned officers.

(10) The provisions of this clause do not apply to Country
Resident Officers In Charge or Metropolitan Officers in Charge
as defined except where the overtime is worked on weekly
leave days on operational duties as defined.

(11) Time Off in Lieu of Overtime
(a) An employee who performs authorised overtime may

elect to be paid for such overtime or alternatively be allowed
time off in lieu thereof.

(b) Where the employee’s election is for time off in lieu of
overtime such time off in lieu to be taken at a time which is
mutually agreed by the employee and a duly authorised of-
ficer.

(c) As soon as practicable after the completion of each pe-
riod of authorised overtime the employee shall submit a claim
in a form directed by the Commissioner in which he or she
shall elect to be either paid for the overtime duty or given time
off in lieu thereof.

(d) The employee is required to clear accumulated time off
in lieu within two (2) months of the overtime being performed.
Provided that by agreement between the employee and the
duly authorised officer, time off in lieu of payment for over-
time may be accumulated beyond two (2) months from the
time the overtime is performed so as to be taken in conjunc-
tion with periods of approved leave.

(e) If the employee is not released to clear leave within
two (2) months of the overtime being performed and no
further agreement prescribed in paragraph (d) of this
subclause is reached, the employee shall be paid for the
overtime worked.

(f) Time off in lieu shall be calculated at the ordinary hours
of pay and the arrangements contained in subclause (6) shall
apply.

19.—ON CALL—CLOSE CALL—STANDBY
ALLOWANCES

(1) For the purpose of this clause—
“On-call” shall mean a situation in which an employee

is rostered, or directed by a duly authorised senior of-
ficer, to be available to respond forthwith for duty outside
of the employee’s ordinary working hours or shift. An
employee placed on call shall remain contactable by tel-
ephone or paging system for all of such time unless
working in response to a call or with the consent of his or
her appropriate senior officer.

“Close-call” shall mean a situation in which an em-
ployee is rostered, or directed by a duly authorised senior
officer, that they are or may be required to attend for ex-
tra duty sometime before their next normal time of
commencing duty and that the employee is to remain at
his or her residence and be required to be available for
immediate recall to duty.

“Stand-by” shall mean a situation in which an em-
ployee is rostered or directed by a duly authorised
senior officer to remain in attendance at his or her
place of employment at that time, overnight and/or
over a non-working day, and may be required to per-
form certain tasks periodically or on an ad hoc basis.
Such employee shall be provided with appropriate
facilities for sleeping if attendance is overnight, and
other personal needs, where practicable.

(2) (a) An employee who is authorised by the Commissioner
or a duly authorised senior officer to hold themselves avail-
able under any of the conditions contained in subclause (1)
shall be paid the appropriate allowance in accordance with the
following scale:

(i) With effect on and from March 19, 1999—

On-Call
$3.80 for each hour or part thereof.

Close Call
$5.70 for each hour or part thereof.

Stand-By
$7.60 for each hour or part thereof.

(ii) With effect on and from July 27, 1999, subject to
achieving the goals contained in Appendix 1—

On-Call
$3.95 for each hour or part thereof.
Close Call
$5.90 for each hour or part thereof.
Stand-By
$7.85 for each hour or part thereof.

(iii) With effect on and from July 27, 2000—
On-Call
$4.02 for each hour or part thereof.
Close Call
$6.01 for each hour or part thereof.
Stand-By
$8.00 for each hour or part thereof.

(3) Payment in accordance with subclause (2) shall not be
made in respect to any period for which payment is otherwise
made in accordance with the provisions of Clause 18.—Over-
time when the employee is recalled to work.

(4) An employee, whilst in a restricted situation specified in
subclause (1), shall receive a minimum payment of four (4)
hours regardless of the actual specified period.

(5) An employee rostered according to subclause (1) shall
for the purpose of overtime, be deemed to have commenced
duty at time of notification of recall.

20.—SHIFT ALLOWANCE
(1) With effect on and from March 19, 1999, employees,

(other than commissioned officers, recruits in training and those
working in excess of forty (40) hours in a week on a voluntary
basis at sporting and other public events) shall be paid an al-
lowance of $19.65 for each ordinary eight (8) hours shift
worked other than day shifts which commence on or between
the hours of 6.00am and 10.00am on monday to friday. The
rate of allowance to increase to $20.35 with effect on and from
July 27, 1999, subject to achieving the goals contained in Ap-
pendix 1. The rate of allowance to increase to $20.75 with
effect on and from July 27, 2000.

(2) Employees, (other than a country resident OIC, com-
missioned officers and those who are working in excess of
forty (40) hours in a week on a voluntary basis at sporting and
other public events) who work shifts of other than eight (8)
hours duration under the provision of subclause (8) of Clause
16.—Hours of Duty shall be paid the shift allowance prescribed
in subclause (1) of this clause where appropriate on a pro rata
basis.

(3) A part time employee working ordinary shift hours of
other than eight (8) hours; on monday to friday commencing
prior to 6.00 am or concluding after 6.00 pm; or at any time on
a saturday or sunday, shall be paid a proportion of the appro-
priate allowance contained in subclause (1) of this clause.

21.—ADDITIONAL ALLOWANCES
(1) (a) Subject to the provisions of Clause 26.—Higher Du-

ties Allowance of this agreement, there shall be paid to an
employee while occupying a position or performing any of
the duties specified in Column 1 hereunder the appropriate
allowance prescribed in Column 2.

Column 1 Column 2
Per Annum ($)  Per Annum

($)
Detectives, including Probationary Detectives
and members attached to Internal Affairs Unit,
Internal Investigations Branch or Bureau of
Criminal Intelligence Field Surveillance ................. 1,370
Members of the Gold Stealing Detection Staff
who are not Detectives ............................................ 1,370
Members of the Protective Services and Counter
Terrorist Intelligence Unit ....................................... 1,370
Sergeant in Charge, Mounted Police Section ............. 485
Playing members, Police Pipe Band ........................... 355

(b) Where an employee in receipt of an allowance for occu-
pying a position contained in paragraph (a) of this subclause
is temporarily transferred or seconded to a position in respect



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1138

of which no allowance is payable, payment of such allowance
shall cease after the expiration of a period of eight (8) weeks
from the date of commencement of the temporary transfer or
secondment.

(2) An employee appointed, seconded or attached to any of
the squads, branches or occupying those positions designated
in paragraph (a) of subclause (1) of this clause shall be paid
the appropriate allowance on a pro rata basis provided the
employee performs the duties for a period of five (5) consecu-
tive working days or more.

(3) (a) Where an employee stationed in the metropolitan area
is not provided with quarters, such employee shall—

(i) if a commissioned officer, be paid one hundred and
fifty five ($155) dollars per annum in lieu of quar-
ters; and

(ii) if any other employee, be paid one hundred and forty
five ($145) dollars per annum in lieu of quarters.

(iii) provided that the provisions of this paragraph shall
not apply to any employee who commenced employ-
ment on or after March 1st, 1988.

(b) An employee stationed outside the metropolitan area and
not provided with quarters shall be paid six hundred ($600)
dollars per annum in lieu of quarters.

(4) An employee who is detailed to carry out duties in civil-
ian clothes for a period of five (5) consecutive working days
or more in any one (1) calendar year shall be paid a clothing
allowance at the rate of nine hundred dollars ($900) per an-
num.

(5) Each employee (other than an employee appointed on or
after January 10, 1995) shall be paid a boot allowance of one
hundred and forty dollars ($140) per annum.

(6) Where a part-time employee is eligible for the payment
of an allowance under this clause such allowance shall be cal-
culated on the proportion of total hours worked by the employee
in that year to the total standard hours had the employee been
employed on a full-time basis for the year.

(7) (a) Where employees are called upon to issue rations to
prisoners the employee shall be allowed five dollars and twenty
eight cents ($5.48) per meal at stations in the north west and
Eucla and four dollars and seventy nine cents ($4.97) per meal
at other stations.

(b) Where the actual and necessary expenditure for any meal
exceeds the foregoing amount for reasons of an emergency as
determined by the Commissioner, the Commissioner shall
determine the quantum of allowance to be paid for the period
of that emergency.

22.—PRO RATA PAYMENTS OF ALLOWANCES
(1) Wherever in this agreement an allowance is expressed as

an annual rate, pro rata payment only shall be allowed if an
employee does not qualify for a complete year.

(2) For the purpose of ascertaining a fortnightly or daily rate
of an annual allowance the formula prescribed in subclause
(2) of Clause 14.—Salaries shall apply.

(3) Daily rates of allowance computed in accordance with
the foregoing formula shall be payable in respect of days of
ordinary duty only.

23.—DISTRICT ALLOWANCES
(1) Allowances—

(a) An employee shall be paid a district allowance at the
standard rate prescribed in Column II of Schedule B
to this agreement for the district in which the em-
ployee’s headquarters is located. Provided that where
the employee’s headquarters is situated in a town or
place specified in Column III of Schedule B, the
employee shall be paid a district allowance at the
rate appropriate to that town or place as prescribed
in Column IV of the said Schedule.

(b) An employee who has a dependant shall be paid dou-
ble the district allowance prescribed by paragraph
(a) of this subclause for the district, town or place in
which the employee’s headquarters is located.

(c) Where an employee has a partial dependant the total
district allowance payable to the employee shall be
the district allowance prescribed by paragraph (a)of

this subclause plus an allowance equivalent to the
difference between the rate of district or location al-
lowance the partial dependant receives and the rate
of district or location allowance the partial depend-
ant would receive if he or she was employed in a full
time capacity under the award, agreement or other
provision regulating the employment of the partial
dependant.

(d) When an employee is on approved annual recrea-
tional leave or long service leave the employee shall,
for the period of such leave, be paid the district al-
lowance to which the employee would ordinarily be
entitled.

(e) When an employee is on other approved leave
with pay the employee shall only be paid district
allowance for the period of such leave if the em-
ployee, dependant/s or partial dependant/s remain
in the district in which the employee’s headquar-
ters is situated.

(f) When an employee leaves his or her district on duty,
payment of any district allowance to which the em-
ployee would ordinarily be entitled shall cease after
the expiration of two (2) weeks unless the employ-
ee’s dependant/s or partial dependant/s remain in the
district or as otherwise approved by the Commis-
sioner.

(g) Except as provided in paragraph (f) of this subclause
a district allowance shall be paid to any employee
ordinarily entitled thereto in addition to reimburse-
ment of any travelling, transfer or relieving expenses
or camping allowance.

(h) Where an employee whose headquarters is located
in a district in respect of which no allowance is pre-
scribed in Schedule B to this agreement, is required
to travel or temporarily reside for any period in ex-
cess of one (1) month in any district or districts in
respect of which such allowance is so payable, then
notwithstanding the employee’s entitlement to any
such allowance provided by Clause 31.—Travelling
Allowances, Clause 29.—Relieving Allowances and
Clause 27.—Camping Allowances the employee
shall be paid for the whole of such a period a district
allowance at the appropriate rate prescribed by para-
graph (a), (b) or (c) of this subclause, for the district
in which the employee spends the greater period of
time.

(i) When an employee is provided with free board and
lodging by the Commissioner or a Public Authority
the allowance shall be reduced to two thirds (2/3) of
the allowance the employee would ordinarily be en-
titled to under this clause.

(2) Part Time Employees: An employee who is employed
on a part time basis shall be paid a proportion of the appropri-
ate district allowance payable in accordance with the following
formula:

Hours Worked Per Appropriate District
 Fortnight X   Allowance Rate

80 1
(3) Boundaries: For the purpose of Schedule B, the bounda-

ries of the various districts shall be as described hereunder
and as delineated on the plan in Schedule C.

District
1 The area within a line commencing on the coast;

thence east along lat 28 to a point north of Tallering
Peak, thence due south to Tallering Peak; thence
southeast to Mt Gibson and Burracoppin; thence to
a point southeast at the junction of lat 32 and long
119; thence south along long 119 to coast.

2 That area within a line commencing on the south
coast at long 119 then east along the coast to long
123; then north along long 123 to a point on lat 30;
thence west along lat 30 to the boundary of No 1
District.

3 The area within a line commencing on the coast at
lat 26; thence along lat 26 to long 123; thence south
along long 123 to the boundary of No 2 District.
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4 The area within a line commencing on the coast at
lat 24; thence east to the South Australian border;
thence south to the coast; thence along the coast to
long 123 thence north to the intersection of lat 26;
thence west along lat 26 to the coast.

5 That area of the State situated between the lat 24 and
a line running east from Carnot Bay to the Northern
Territory Border.

6 That area of the State north of a line running east
from Carnot Bay to the Northern Territory border.

24.—MOTOR VEHICLE ALLOWANCES
(1) An employee who is required to use his or her motor car

or motorcycle for the performance of police duties shall be
paid an allowance at the appropriate rate prescribed in Sched-
ule D—Motor Vehicle Allowances. In addition he or she shall
be paid an allowance of ten (10) dollars per month for each
calendar month he or she is so required.

25.—PROPERTY ALLOWANCE
(1) For the purposes of this clause—

“Agent”  means a person carrying on business as an
estate agent in a State or Territory of the Commonwealth,
being, in a case where the law of that State or Territory
provides for the registration or licensing of persons who
carry on such a business, a person duly registered or li-
censed under that law.

“Dependant relative” in relation to an employee means
a relative or other person who is solely dependant on the
employee for support.

“Expenses” in relation to an employee means all costs
incurred by the employee in the following areas—

(a) Legal Fees in accordance with the Solicitor’s
Remuneration Order, 1976 as amended and
varied, duly paid to a solicitor or in lieu thereof
fees charged by a settlement agent for profes-
sional costs incurred in respect of the sale or
purchase, the maximum fee to be claimed shall
be as set out under item 8 of the above order.

(b) Disbursement duly paid to a solicitor or a set-
tlement agent necessarily incurred in respect
of the sale or purchase of the residence.

(c) Real Estate Agent’s Commission in accord-
ance with that fixed by the Real Estate and
Business Agents Supervisory Board, acting
under Section 61 of the Real Estate and Busi-
ness Agents Act, 1978, duly paid to an agent
for services rendered in the course of and in-
cidental to the sale of the property, the
maximum fee to be claimed shall be fifty per-
cent (50%) as set out under items 1 or 2—Sales
by Private Treaty or Items 1 or 2—Sales by
Auction of the Maximum Remuneration No-
tice.

(d) Stamp duty.
(e) Fees paid to the Registrar of Titles or to the

officer performing duties of a like nature and
for the same purpose in another State of the
Commonwealth.

(f) Expenses relating to the execution or discharge
of a first mortgage.

(g) The amount of expenses reasonably incurred
by the employee in advertising the residence
for sale.

“Locality”  in relation to an employee means—
(a) Within the metropolitan area, that area within

a radius of fifty (50) kilometres from the Perth
City Railway Station, and

(b) Outside the metropolitan area, that area within
a radius of fifty (50) kilometres from an em-
ployee’s headquarters when they are situated
outside of the metropolitan area.

“Property”  shall mean a “residence” as defined in this
clause, including a block of land purchased for the purpose
of erecting a residence thereon to the extent that it repre-
sents a normal urban block of land for the particular locality.

“Residence” includes any accommodation of a kind
commonly known as a flat or a home unit that is, or is
intended to be, a separate tenement including dwelling/
house, and the surrounding land, exclusive of any other
commercial property, as would represent a normal urban
block of land for the particular locality.

“Settlement Agent” means a person carrying on busi-
ness as settlement agent in a State or Territory of the
Commonwealth, being, in a case where the law of that
State or Territory provides for the registration of licens-
ing of persons who carry on such business, a person duly
registered or licensed under that Law.

(2) When an employee is transferred from one locality to
another in the public interest or in the ordinary course of pro-
motion or transfer, or on account of illness due to causes over
which the employee has no control, such employee shall be
entitled to be paid a property allowance for reimbursement of
expenses incurred by the employee:

(a) in the sale of a residence in the employee’s former
locality, which, at the date on which the employee
received notice of transfer to a new locality—

(i) the employee owned and occupied; or
(ii) the employee was purchasing under a contract

of sale providing for vacant possession; or
(iii) the employee was constructing for his or her

own permanent occupation, on completion of
construction; and

(b) in the purchase of a residence or land for the purpose
of erecting a residence thereon for the employee’s
own permanent occupation in the new locality.

(3) An employee shall be reimbursed such following ex-
penses as are incurred in relation to the sale of a residence.

(a) If the employee engaged an agent to sell the resi-
dence on his or her behalf—fifty (50) percent of the
amount of the commission paid to the agent in re-
spect of the sale of the residence.

(b) If a solicitor was engaged to act for the employee in
connection with the sale of the residence—the
amount of the professional costs and disbursements
necessarily incurred and paid to the solicitor in re-
spect of the sale of the residence.

(c) If the land on which the residence is created was
subject to a first mortgage and that mortgage was
discharged on the sale, then an employee shall, if, in
a case where a solicitor acted for the mortgagee in
respect of the discharge of the mortgage and the
employee is required to pay the amount of the pro-
fessional costs and disbursements necessarily
incurred by the mortgagee in respect of the discharge
of the mortgage—the amount so paid by the em-
ployee.

(d) If the employee did not engage an agent to sell the
residence on his or her behalf—the amount of the
expenses reasonable incurred by the employee in
advertising the residence for sale.

(4) An employee shall be reimbursed such following ex-
penses as are incurred in relation to the purchase of a residence.

(a) If a solicitor or settlement agent was engaged to act
for the employee in connection with the purchase of
the residence—the amount of the professional costs
and disbursements necessarily incurred and paid to
the solicitor or settlement agent in respect of the pur-
chase of the residence.

(b) If the employee mortgaged the land on which the
residence was erected in conjunction with the pur-
chase of the residence, then the employee shall, if,
in a case where a solicitor acted for the mortgagee
and the employee is required to pay and has paid the
amount of the professional costs and disbursements
(including valuation fees but not a procuration fee
payable in connection with the mortgage) necessar-
ily incurred by the mortgagee in respect of the
mortgage—the amount so paid by the employee.

(c) If the employee did not engage a solicitor or settle-
ment agent to act for the employee in connection with
the purchase or such a mortgage—the amount of the
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expenses reasonably incurred by the employee in
connection with the purchase or the mortgage, as the
case may be, other than a procuration fee paid by the
employee in connection with the mortgage.

(5) An employee is not entitled to be paid a property allow-
ance under subclause (2) (b) of this clause unless the employee
is entitled to be paid a property allowance under subclause (2)
(a) of this clause, provided that the Commissioner may ap-
prove the payment of a property allowance under subclause
(2) (b) to an employee who is not entitled to be paid a property
allowance under subclause (2) (a) if the Commissioner is sat-
isfied that it was necessary for the employee to purchase a
residence or land for the purpose of erecting a residence thereon
in his or her new locality because of the transfer from the former
locality.

(6) For the purpose of this clause it is immaterial that the
ownership, sale or purchase is carried out on behalf of an em-
ployee who owns solely, jointly or in common with— (a) the
employee’s spouse; or (b) a dependant relative; or (c) the em-
ployee’s spouse and a dependant relative.

(7) Where an employee sells or purchases a residence jointly
or in common with another person—not being a person re-
ferred to in subclause (6) of this clause—the employee shall
be paid only the proportion of the expenses for which the em-
ployee is responsible.

(8) An application by an employee for a property allowance
shall be accompanied by evidence satisfactory to the Com-
missioner of payment by the employee of the expenses.

(9) Notwithstanding the foregoing provisions, an employee
is not entitled to the payment of a property allowance—

(a) In respect of a sale or purchase prescribed in
subclause (2) of this clause which is effected—

(i) more than twelve (12) months after the date
on which the employee took up duty in the
new locality; or

(ii) after the date on which the employee received
notification of being transferred back to the
former locality. Provided that the Commis-
sioner may, in exceptional circumstances grant
an extension of time for such period as is
deemed reasonable; or

(b) Where the employee is transferred from one locality
to another solely at the employee’s own request or
on account of misconduct.

26.—HIGHER DUTIES ALLOWANCE
(1) An employee who is directed by the Commissioner to

act in a position which has a minimum rate of pay higher than
the ordinary rate of pay of his or her own substantive position
and who performs the full duties and accepts the full responsi-
bility of the higher position for a continuous period of five (5)
consecutive working days or more, shall, subject to the provi-
sions of this clause, be paid an allowance equal to the difference
between the employees own salary and the salary he or she
would receive if he or she was permanently appointed to the
position in which he or she is so directed to act. Provided that
where an employee acts in a non commissioned officer posi-
tion in circumstances where shift arrangements include any
variation or combination of shifts in a week or in excess of
forty (40) hours per week in accordance with subclause (8) of
Clause 16. Hours of Duty of this agreement, the allowance
shall be payable after the completion of forty (40) hours in the
higher paid position. Provided also that where the employee
acts in a commissioned officer position in which the higher
salary rate includes allowance for duties performed beyond
forty (40) per week and for work performed on public holi-
days and weekends, and the overtime and on-call allowance
provisions has no application, the allowance shall be paid on a
full seven (7) day week basis and overtime and on-call allow-
ance is not payable for any hours worked in that week.

(2) Where an employee who has qualified for payment of
higher duties allowance under this clause is required to act in
another position or other positions which have a minimum
rate of pay higher than the ordinary rate of pay of the employ-
ees own substantive position and he or she performs the full
duties and accepts the full responsibility of the higher position
for periods less than five (5) consecutive working days

without any break in acting service, such employee shall be
paid a higher duties allowance for such periods; provided that
payment shall be made at the highest rate the employee has
been paid during the term of continuous acting or at the rate
applicable to the position in which he or she is currently act-
ing—which ever is the lesser.

(3) Where an employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more, proceeds on a period of
approved leave of absence of not more than four (4) weeks, he
or she shall continue to receive the allowance for the period of
leave. Provided that this subclause shall also apply to an em-
ployee who has been in receipt of an allowance for less than
twelve (12) months if during his or her absence no other em-
ployee acts in the position in which he or she was acting
immediately prior to proceeding on leave and he or she resumes
in the position immediately on return from leave.

(4) Where an employee who is in receipt of an allowance
granted under this clause proceeds on a period of approved
leave of absence of more than four (4) weeks, he or she shall
not be entitled to receive payment of such allowance for the
whole or any part of the period of such leave.

27.—CAMPING ALLOWANCES
(1) An employee who is stationed in a “camp of a permanent

nature” shall be paid the appropriate allowance prescribed by
Item A1 or Item A2 of Schedule A for each day spent camp-
ing.

(2) An employee who is stationed in a “camp—other than a
permanent camp” or is required to camp out shall be paid the
appropriate allowance prescribed by Item A3 or Item A4 of
Schedule A for each day spent camping.

(3) (a) Where to contain the additional travelling costs and/
or to avoid lost working time associated with returning to a
location where accommodation is available or to ensure the
security and safety of a vehicle/firearms/radio/ or other equip-
ment an employee camps beside or sleeps inside the vehicle;

(i) on an isolated outback patrol; or
(ii) on heavy haulage patrolling duty from South Hedland

to Carnarvon, Perth to Carnarvon and north to the
Northern Territory border; or

(iii) when escorting trucks conveying heavy machinery
or equipment; or

(iv) on Specialist Support Services country patrols in a
mobile workshop; or

(v) on country patrols in a road safety van; such em-
ployee shall be paid the appropriate allowance
prescribed by Item 5 of the Schedule A for each day
spent camping.

(b) Except for those employees covered under subparagraph
(ii) and (iii) of paragraph (a) of this subclause, where an al-
lowance is provided under this subclause the provisions of
Clause 18.—Overtime of this agreement shall not apply to an
employee travelling.

(4) An employee who occupies a house shall not be entitled
to allowances prescribed by this clause.

(5) An employee accommodated at a Government institu-
tion, hostel or similar establishment shall not be entitled to
allowances prescribed by this clause.

(6) Where an employee is provided with food and/or meals
by the Commissioner free of charge, then the employee shall
only be entitled to receive one half (1/2) of the appropriate
allowance to which the employee would otherwise be entitled
for each day spent camping.

(7) (a) An employee shall not be entitled to an allowance
under this clause for periods in excess of ninety one (91) con-
secutive days unless the Commissioner otherwise determines.
Provided that where the provisions of Clause 31.—Travelling
Allowances of this agreement are availed of then such periods
shall be included for the purposes of determining the ninety
one (91) consecutive days.

(b) The Commissioner in reviewing any claim under this
subclause may determine an allowance other than that con-
tained in this clause.

(8) When camping, an employee shall be paid the allowance
on weekly leave days if available for work immediately
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preceding and succeeding such days and no deduction shall be
made under these circumstances when an employee does not
spend the whole or part of those days in camp unless the em-
ployee is reimbursed under the provisions of Clause
31.—Travelling Allowances of this agreement.

(9) (a) This clause shall be read in conjunction with Clause
31.—Travelling Allowances, Clause 29.—Relieving Allow-
ances, and Clause 30.—Transfer Allowances, of this agreement
for the purpose of paying allowances, and camping allowance
shall not be paid for any period in respect of which travelling,
transfer or relieving allowances are paid. Where portions of a
day are spent camping the formula contained in subclause (4)
of Clause 31.—Travelling Allowances of this agreement shall
be used for calculating the portion of the allowance to be paid
for that day.

(b) For the purposes of this subclause arrival at headquar-
ters shall mean the time of actual arrival at camp. Departure
from headquarters shall mean the time of actual departure from
camp or the time of ceasing duty in the field subsequent to
breaking camp, whichever is the latter.

(10) An employee in receipt of an allowance under this clause
shall not be entitled to receive the incidental allowance pre-
scribed by Clause 31.—Travelling Allowances of this
agreement.

(11) Whenever an employee provided with a caravan is
obliged to park the caravan in a caravan park such employee
shall be reimbursed the rental charges paid to the authority
controlling the caravan park, in addition to the payment of
camping allowance.

(12) There is no requirement on the Commissioner to
provide food, camping equipment or cooking utensils. Each
of the allowances prescribed in Schedule A includes a com-
ponent for the employee providing his or her own food,
camping equipment and cooking utensils and as compen-
sation for the degree of disability the employee is subject
to associated with the nature of work and accommodation
utilised.

28.—DISTURBANCE ALLOWANCE
(1) An employee who is transferred in accordance with

subclause (1) of Clause 30.—Transfer Allowances of this agree-
ment and incurs expenses in the areas referred to in subclause
(2) of this clause as a result of that transfer shall be reim-
bursed the actual expenditure incurred upon production of
receipts or such other evidence as may be required.

(2) (a) Costs incurred for the installation/connection/recon-
nection of a telephone at the employee’s new residence
provided a telephone had been installed at the employee’s
former residence. Save that reimbursement shall also be made
where an employee is transferred and leaves the residence in
which he or she had installed a telephone and returns to the
former locality on subsequent transfer.

(b) Costs incurred with the connection or reconnection of
water, gas and/or electricity services to the employee’s house-
hold.

(c) Costs incurred with the re-direction of mail for a period
of three (3) months.

29.—RELIEVING ALLOWANCES
(1) An employee who is required to take up duty away from

his or her usual headquarters within the Commonwealth of
Australia on relief duty or to perform special duty and neces-
sarily resides temporarily away from the employee’s usual
place of residence shall be reimbursed reasonable expenses
on the following basis—

(a) Where the employee is supplied with accommoda-
tion and meals free of charge, reimbursement shall
be in accordance with the rates prescribed in Item
E7 of Schedule E;

(b) Where the employee is fully responsible for his or
her own accommodation, meals and incidental ex-
penses and hotel, motel or road-house
accommodation is utilised;

(i) for the first forty nine (49) days after arrival at
the new locality reimbursement shall be in ac-
cordance with the appropriate rate prescribed
by Item E1 to E4 of Schedule E;

(ii) for the period in excess of forty nine (49) days
after arrival at the new locality reimbursement
shall be in accordance with the appropriate rate
prescribed by Items E2 or E5 for employees
with dependants or Items E3 or E6 for other
employees. Provided that the period of reim-
bursement under this paragraph shall not
exceed forty two (42) days without the ap-
proval of the Commissioner;

(iii) the employee is required to certify that he or
she stayed at the accommodation outlined in
the preamble of this paragraph for the period
claimed and may be required to produce re-
ceipts or other evidence to support the claim.

(c) Where the employee is fully responsible for his or
her accommodation, meals and incidental expenses
and accommodation other than that covered in para-
graph (a) or paragraph (b) of this subclause is utilised
and he or she is not camping in accordance with
Clause 27.—Camping Allowance of this agreement
the employee shall be reimbursed in accordance with
Item E8 of Schedule E.

(d) Where the employee is provided with accommoda-
tion free of charge and only some or no meals free of
charge reimbursement for the appropriate breakfast,
lunch and dinner not provided free of charge shall be
in accordance with the appropriate breakfast, lunch
or dinner rates prescribed in Item E9, E10 or E11 of
Schedule E.

(e) Where an employee who is required to relieve or
perform special duties in accordance with the pre-
amble of this subclause is authorised by the
Commissioner to travel to the new locality in the
employee’s own motor vehicle, reimbursement shall
be in accordance with the appropriate rate of hire as
prescribed by Clause 24.—Motor Vehicle Allow-
ances. Provided that the journey is by the shortest
possible practical route and the maximum reimburse-
ment shall not exceed the cost of the fare by public
transport which otherwise would be utilised for such
return journey.

(2) The provisions of Clause 31.—Travelling Allowances
or Clause 27.—Camping Allowances shall not operate con-
currently with the provisions of this clause so as to permit an
employee to be paid more than one (1) allowance for the same
period. Provided that where an employee is required to travel
on official business which involves an overnight stay away
from the employee’s temporary headquarters the Commissioner
may extend the period specified in paragraph (b) or paragraph
(c) of subclause (1) of this clause by the time spent in travel-
ling or camping.

(3) An employee who is directed to relieve another em-
ployee or to perform special duty away from the
employee’s usual headquarters and is not required to re-
side temporarily away from his or her usual place of
residence shall, if not in receipt of a higher duties or spe-
cial allowance for such work, be reimbursed the amount
of additional fares paid by the employee in travelling by
public transport to and from the place of temporary duty.
Provided that reimbursement shall not exceed fifty (50)
cents per day without the approval of the Commissioner.

(4) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred the Commissioner may approve the payment of such
reasonable additional costs incurred.

30.—TRANSFER ALLOWANCES
(1) Employees transferred from one headquarters to an-

other—
(a) in the public interest; or
(b) in the ordinary course of promotion and transfer; or
(c) on account of illness due to causes over which the

employee has no control,
shall, if the transfer necessitates a change in the place of resi-
dence of the employee, be paid allowances in accordance with
the following provisions of this clause.
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(2) An employee when travelling on transfer in accordance
with subclause (1) of this clause shall be paid the appropriate
rate of travelling allowances in accordance with Clause 31.—
Travelling Allowances of this agreement.

(3) (a) In the case of an employee with dependants the al-
lowance prescribed by subclause (2) of this clause shall be
payable until the end of the day immediately following the
day of arrival at his or her new headquarters.

(b) In addition, an employee with dependants who vacates
his or her residence prior to departure for new headquarters
shall be paid the appropriate travelling allowance from the
time such employee necessarily vacates his or her residence
(to be proved to the satisfaction of the Commissioner) until
the time of such departure.

(c) The provisions of paragraphs (a) and (b) of this subclause
may be applied to an employee without dependants when the
Commissioner considers that to establish the new residence it
has been necessary to authorise the transport of the employ-
ee’s household furniture, furnishings, domestic appliances and
personal effects.

(4) Where an employee with dependants is transferred to
headquarters at which quarters are not provided has not ob-
tained reasonable accommodation for the transfer of his or her
home at the expiration of the time for which travelling allow-
ance is payable under subclause (3) of this clause, he or she
shall be reimbursed actual reasonable accommodation and meal
expenses for the employee and dependants less a deduction
for normal living expenses at the rates prescribed in Item F17
and Item F18 of Schedule F until obtaining such reasonable
accommodation. Provided that such reimbursement shall not
be made;

(a) unless the Commissioner is satisfied that the employee
has taken all reasonable steps to secure reasonable accommo-
dation; and

(b) for a period exceeding seventy seven (77) days.
(5) (a) Where an employee with dependants is transferred

under the provisions of subclause (1) of this clause such em-
ployee shall be paid an allowance as prescribed in Item F19 of
Schedule F for accelerated depreciation and extra wear and
tear on furniture, effects and appliances for each occasion that
an employee is required to transport his or her furniture, ef-
fects and appliances, provided that the Commissioner is
satisfied that the value of household furniture, effects and ap-
pliances moved by the employee is at least that prescribed in
Item F20 of Schedule F.

(b) In the case of an employee without dependants an appli-
cation for any reimbursement for accelerated depreciation and
extra wear and tear on furniture and effects will be subject to
the receipt by the employee of the allowance under paragraph
(c) of subclause (3) of this clause and shall be considered by
the Commissioner.

(6) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred by an employee on transfer appropriate reimbursement
may be determined by the Commissioner.

(7) The lodging allowance prescribed in subclause (3) of
Clause 21.—Additional Allowances of this agreement shall
not be payable during any period for which reimbursement is
made pursuant to subclauses (4) and (6) of this clause.

(8) An employee shall be reimbursed the full freight charges
necessarily incurred in respect of the removal of his or her
motor vehicle.

(9) (a) Two (2) employees who are married or living to-
gether as husband and wife on a bona-fide domestic basis and
who transfer as a family unit from one station to another in
accordance with subclause (1) of this clause shall not be enti-
tled to each claim allowances of this agreement as an employee
with dependants.

(b) Where the couple share accommodation then only one
of the employees shall receive the full appropriate travel al-
lowance, whilst the other employee shall be paid an allowance
which covers incidental expenses and meals (breakfast, lunch,
dinner) as prescribed in Schedule F.

(10) (a) Subject to paragraph (b) of this subclause, when an
employee who is required to transfer in accordance with

subclause (1) of this clause decides to travel to the new resi-
dence in his or her own vehicle in lieu of the reimbursement
provided for in subclause (8) of this clause, reimbursement
shall be in accordance with the appropriate rate of hire as pre-
scribed by Clause 24.—Motor Vehicle Allowances of this
agreement;

(b) (i) the journey is by the shortest practical route;
(ii) the reimbursement does not exceed the cost of the fare

of the employee, the employee’s spouse and dependant chil-
dren by public transport which otherwise would be utilised
for such journey; and

(iii) where the employee’s spouse and dependent children
do not accompany the employee in the employee’s own motor
vehicle, the reimbursement does not exceed the cost of the
employee’s fare by the public transport.

(11) (a) When an employee is not transferred from one sta-
tion to another as provided in subclause (1) of this clause but
is required by the Commissioner to change residences in the
same locality outside the metropolitan area, the provisions of
Clause 28.—Disturbance Allowance and subclause (5) of this
clause shall apply (but no other provisions in this clause shall
apply).

(b) The provisions of this subclause shall not apply to em-
ployees who change residences for personal reasons unless it
can be established by the employee that the change in resi-
dence is beneficial to the Commissioner.

31.—TRAVELLING ALLOWANCES
An employee who travels on official business shall be reim-

bursed reasonable expenses on the following basis—
(1) When a trip necessitates an overnight stay away from

headquarters and the employee is supplied with ac-
commodation and meals free of charge reimbursement
shall be in accordance with the rates prescribed in Item
F1, F2 or F3 of Schedule F. Such accommodation and
meals shall be of an acceptable standard of at least
single room accommodation with private toilet and
bathroom facilities, where available.
Where meals are supplied the standard of such meals
shall be reflective of the values in Schedule F12 and
F13 of Schedule F, where available.

(2) When a trip necessitates an overnight stay away from
headquarters and the employee is fully responsible
for his or her own accommodation, meals and inci-
dental expenses and hotel, motel or road house
accommodation is utilised reimbursement shall be
in accordance with the rates prescribed in Item F4 to
F8 of Schedule F.

(3) When a trip necessitates an overnight stay away from
headquarters and the employee is fully responsible
for his or her own accommodation, meals and inci-
dental expenses and accommodation other than
camping or that covered in subclause (1) or subclause
(2) of this clause is utilised reimbursement shall be
in accordance with the rates prescribed in Item F9,
F10 or F11 of Schedule F.

(4) To calculate reimbursement under subclause (1),
subclause(2) and subclause (3) of this clause for a
part of a day, the following formulae shall apply—

(a) If departure from headquarters is—
- before 8.00am—100% of the daily rate;
- 8.00am or later but prior to 1.00pm—

90% of the daily rate;
- 1.00pm or later but prior to 6.00pm—

75% of the daily rate;
- 6.00pm or later—50% of the daily rate.

(b) If arrival back at headquarters is—
- 8.00am or later but prior to 1.00pm—

10% of the daily rate;
- 1.00pm or later but prior to 6.00pm—

25% of the daily rate;
- 6.00pm or later but prior to 11.00pm—

50% of the daily rate;
- 11.00pm or later—100% of the daily

rate.
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(c) The rate to be applied is that applicable for
the locality/town in which the employee stays
overnight, except for the final day or part
thereof which is calculated at the rate for the
previous overnight location.

(5) When a trip necessitates an overnight stay away from
headquarters and the employee is provided with ac-
commodation free of charge but only some or no
meals free of charge, reimbursement shall be at the
rate prescribed in item 1, 2 or 3 of the Schedule at-
tached hereto or for part of a day as proportioned in
subclause (4) of this clause and reimbursed for the
appropriate breakfast, lunch or dinner not provided
free of charge in accordance with the breakfast, lunch
or dinner rates prescribed in Items 12, 13 or 14 of
schedule attached hereto.

(6) (a) (i) When an employee stationed in the metropolitan
area travels to a place outside of that area or an employee
stationed outside the metropolitan area travels to a place out-
side a radius of twenty four (24) kilometres measured from
the employees headquarters and the trip does not involve an
overnight stay away from headquarters, reimbursement for all
meals claimed shall be at the rates set out in Item F12, F13 or
F14 of Schedule F, subject to the employee’s certification that
each meal claimed was actually purchased and consumed over
a recognised meal period and the employee was outside the
respective area for the whole of the recognised meal period.

(ii) Provided that when an employee departs from headquar-
ters before 8.00am and does not arrive back at headquarters
until after 11.00pm on the same day the employee shall be
paid at the appropriate rate prescribed in Items F4 to F8 of
Schedule F.

(b) For the purposes of this subclause—
(i) Where an ordinary hours shift is being worked the

recognised meal break in that shift shall be forty (40)
minutes in the case of an eight (8) hour shift and on
a pro rata basis where an ordinary hours shift of other
than eight (8) hours is being worked. Such meal pe-
riod to be authorised by the Officer in Charge to
commence at some time within the 4th, 5th or 6th
hour of the shift for an eight (8) hour shift and on a
pro rata basis for ordinary hours shifts of other than
eight (8) hours. For an ordinary hours shift only one
(1) meal may be purchased and consumed over the
shift; and

(ii) Where the travel extends beyond an ordinary hours
shift or ordinary hours shifts do not apply as in the
case of a resident Officer in Charge or commissioned
officers;
(aa) an employee travelling a minimum of ten (10)

hours shall be entitled to a further meal break;
and

(bb) for each further five (5) hours travelled from
the completion of the previous meal break, a
further meal break.

(iii) In determining the appropriate rate for the meal where
the meal period falls between the span of hours in
Column 1 the appropriate rate prescribed in Column
2 shall apply.
Column 1 Column 2
6.00am or later but before 11.00am breakfast
11.00am or later but before 4.00pm lunch
4.00pm or later but before 10.00pm dinner
10.00pm or later but before 6.00am supper

(7) (a) An employee stationed in the metropolitan area who is
disadvantaged financially by additional travelling costs incurred
due to a requirement to attend an Academy course for a period
of five (5) days or more may be paid a special allowance.

(b) Each claim is to be dealt with on its individual merits
with the maximum allowable reimbursement being the rate
prescribed in Item F1 of Schedule F of this agreement.

(8) In addition to the rates contained in Schedule F an em-
ployee shall be reimbursed reasonable incidental expenses such
as train, bus and taxi fares, official telephone calls, laundry
and dry cleaning expenses, on production of receipts.

(9) If on account of lack of suitable transport facilities an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(10) Reimbursement of expenses shall not be suspended
should an employee become ill whilst travelling, provided such
illness is recognised and approved in accordance with the pro-
visions of the Police Force Regulations or this agreement and
the employee continues to incur accommodation, meal and
incidental expenses.

(11) Reimbursement claims for travelling in excess of four-
teen (14) days in one (1) month shall not be passed for payment
by a certifying officer unless the Commissioner or his nomi-
nee has endorsed the account.

(12) An employee stationed in the metropolitan area who is
relieving at or temporarily transferred to any place within that
area shall not be reimbursed the cost of meals purchased, but
an employee travelling on duty within that area who for op-
erational reasons is unable to return to headquarters for a
scheduled meal and as a consequence is absent from his or her
headquarters over the specified meal period shall be paid at
the rate prescribed by Item F15 of Schedule F for each meal
necessarily purchased, provided that—

(a) a requirement to return to headquarters for a sched-
uled meal break would lead to additional travelling
costs or cause lost working time due to travel which
is in excess of the rate prescribed in Item F15 of
Schedule F; and

(b) such travelling is not within the suburb in which the
employee resides; and

(c) the employee’s total reimbursement under this
subclause for any one pay period shall not ex-
ceed the amount prescribed by Item F16 of
Schedule F.

A specified meal period for the purposes of this subclause
shall be a meal period authorised by the Officer in Charge to
commence at some time within the 4th, 5th or 6th hour of the
employee’s ordinary eight (8) hour shift.

(13) An employee travelling on an aircraft (fixed or rotary
wing) which travels outside a radius of fifty (50) kilometres
measured from the employee’s headquarters and returns to the
place of departure without landing at another place shall not
be entitled to any allowance under this clause unless the trip
extends for a period in excess of four (4) hours and the em-
ployee certifies he or she purchased a meal for consumption
on the trip. Where the aircraft lands at other than the departure
point and the employee purchases and consumes a meal the
provisions of this clause apply.

(14) Where interstate travel is involved the time differences
are to be disregarded for the purposes of calculating travelling
allowances and Western Australian time is to be used in claim-
ing allowances involving an overnight stay.

(15) Where an employee claims reimbursement for meals
or the daily rate specified for hotel or motel in Items F4 to
F14 of Schedule F the employee shall certify that the meals
were purchased or hotel or motel accommodation was ac-
tually utilised. An employee may be required to produce
receipts or other evidence to substantiate any claim. Meal
allowances shall not apply where a meal is supplied with-
out charge to an employee.

(16) An employee shall only be paid one (1) allowance for
any one (1) meal period.

(17) When it can be shown to the satisfaction of the Com-
missioner by the production of receipts that reimbursement in
accordance with Schedule F attached does not cover an em-
ployee’s reasonable expenses for a whole trip the employee
shall be reimbursed the excess expenditure.

32.—ADJUSTMENT OF REIMBURSEMENT
ALLOWANCES

The rate of all allowances which are for reimbursement and
camping and district allowance provided in this agreement shall
be reviewed each financial year with any variations agreed by
the parties to have effect on and from July 1 each year or such
other time as agreed by the parties.
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33.—ANNUAL LEAVE
(1) (a) (i) Each employee shall be granted annual leave of

two hundred and forty (240) hours on full pay for each year of
service.

(ii) Annual leave shall be calculated on a calendar year basis
commencing on January 1 in each year. Provided that such
employee stationed in the North West shall be granted an ad-
ditional forty (40) hours leave on full pay for each year of
service in the North West.

(b) With mutual consent of the Commissioner and the em-
ployee annual leave may be taken in more than one period.
Such periods may be single days. The number of hours de-
leted shall be subject to the number of ordinary hours the
employee is rostered to work on such single day.

(c) Where annual leave is taken in more than one (1) period
as provided in paragraph (b) of this subclause, the travelling
time allowed under subclause (6) of this clause shall only ap-
ply to one (1) period of annual leave per annum.

(2) (a) Where an employee on annual leave is recalled to
attend at court from matters arising during the course of the
employee’s duties or to perform other duties the employee shall
be paid or be entitled to for each day or part thereof additional
payment at ordinary rates for the period of the recall including
travelling time plus eight (8) hours added to his or her annual
leave or at the option of the employee sixteen (16) hours added
to his or her annual leave.

(b) Where an employee is required to attend court on an
additional day granted for previous attendance under paragraph
(a) of this subclause, such employee shall be entitled to an
additional eight (8) hours for attending that court and sixteen
(16) further hours, a total entitlement of twenty four (24) hours.
Such additional hours as defined under this subclause shall be
taken at a time mutually agreed between the employee and the
Commissioner.

(c) Where an employee is ill during his or her period of an-
nual leave and produces at the time or as soon as practicable
thereafter medical evidence to the satisfaction of the Commis-
sioner that he or she was as a result of illness confined to his
or her place of residence or a hospital for at least seven (7)
days, he or she may with the approval of the Commissioner be
granted, at a time convenient to the Commissioner, additional
leave equivalent to the period during which he or she was so
confined.

(d) Where an employee is required to attend for a promo-
tional examination during the period of his or her annual leave
he or she shall be granted a day in lieu to be added to the
employee’s annual leave.

(3) Notwithstanding the provisions contained in this clause
the salary payable to a part-time employee during the period
of leave shall be calculated, based on the fortnightly salary at
the time the leave is taken, in accordance with the following
formula:

Hours worked Full-time fortnightly
per fortnight x salary

80 1

(4) A loading of 18.75% shall be paid to employees in De-
cember in the calendar year in which the leave accrues,
calculated on the agreement rate of pay with respect to a maxi-
mum of five (5) weeks annual leave. Provided that in no case
shall the loading exceed the amount set out in the Australian
Bureau of Census and Statistics publication for “Average
Weekly Earnings per Male Employed Unit in WA” for the
September quarter immediately preceding the date the leave
became due.

In respect to part-time employees the loading is to be pro-
portioned according to the average number of hours worked
in that calendar year.

(5) Annual Leave loading shall not be paid for any pro rata
leave to which an employee is entitled on resignation.

(6) Annual Leave Travel Concessions
(a) Employees stationed in remote areas—

(i) The travel concessions contained in the fol-
lowing table are provided to an employee,
spouse and dependent children when proceed-
ing on annual leave to either Perth or Geraldton

from headquarters situated in District Allow-
ance Areas 3, 5 and 6, and in that portion of
Area 4 located north of 300 South latitude.

(ii) Employees are required to serve a year in these
areas before qualifying for travel concessions.
However, employees who have less than a
years service in these areas and who are re-
quired to proceed on annual leave to suit the
Commissioners convenience will be allowed
the concessions. The concession may also be
given to an employee who proceeds on annual
leave before completing the years service pro-
vided that the employee returns to the area to
complete the years service at the expiration of
the period of leave.

(iii) The mode of travel is to be at the discretion of
the Commissioner.

(iv) Provided the concession does not exceed the
value of the return economy airfare from his
or her headquarters to Perth an employee may
elect to use the concession to purchase return
economy airfare to any destination of his or
her choice. Should the cost of the chosen re-
turn economy airfare be less than the value of
the return economy airfare to Perth the lesser
amount shall be paid. Accommodation costs
of any travel package arrangement will not be
paid as part of this concession.

(v) Travel concessions not utilised within twelve
(12) months of becoming due will lapse.

(vi) Part-time employees are entitled to travel con-
cessions on a pro rata basis according to the
usual number of hours worked per week. Trav-
elling time shall be calculated on a pro rata
basis according to the number of hours worked.

Approved Mode of Travel Concession Travelling Time

Travel

(aa)  Air Airfare for the employee, spouse One day each way.
and dependent children.

(bb)  Road Full motor vehicle allowance North of 200 South Latitude—
rates, but reimbursement not to two and one half days each  way.
exceed the cost of the return Remainder—two days each way.
airfare.

(cc)  Air and Road Full motor vehicle allowance rates North of 200 South Latitude—
for car trip, but reimbursement two and one half days each way.
not to exceed the cost of the Remainder—two days each way.
return air fare for the employee.
Air fares for the dependent spouse
and dependent children.

(b) Employees other than those designated in paragraph
(a) of this subclause whose headquarters are situated
outside a radius of two hundred and forty (240) kilo-
metres from Perth City Railway Station and who
travel to Perth for their annual leave shall be granted
by the Commissioner reasonable travelling time to
enable them to complete the return journey.
To standardise the entitlement the following criteria
is to be used—

(i) 240 kms to 499 kms—half day travelling each
way but taken as one additional day;

(ii) 500 kms to 1000 kms—one day’s travelling
time each way;

(iii) in excess of 1000 kms and north of the 26th
parallel—two and one half day’s each way, and
all stations south of the 26th parallel but in
excess of 1000 kms be allowed the equivalent
of a counterpart north of the 26th parallel.

(7) A roster shall be posted for the information of employees
showing the commencement and finishing date of annual leave.

34.—LONG SERVICE LEAVE
(1) Employees shall qualify for long service leave in the

following terms—
(a) Subject to paragraph (d) of this subclause—

(i) an employee appointed before January 10,
1995 who has completed seven (7) years con-
tinuous service with the employer shall be
entitled to five hundred and twenty (520) hours
leave on full pay; and
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(ii) an employee appointed on or after January 10,
1995 who has completed ten (10) years of con-
tinuous service with the employer shall be
entitled to five hundred and twenty (520) hours
long service leave on full pay.

(b) For each subsequent period of seven (7) years serv-
ice an employee shall be entitled to an additional five
hundred and twenty (520) hours long service leave
on full pay.
For recording purposes and to facilitate flexible work-
ing arrangements where other than eight (8) hours is
worked in a day and/or forty (40) hours in a week,
long service leave will be debited at the actual number
of hours rostered during the period of leave.

(c) Subject to the Commissioner’s convenience and ap-
proval an employee may elect to take the leave in
periods of one (1) week or more

(d) For the purposes of determining an employee’s long
service leave entitlement under the provisions of
paragraph (a) and (b) of this subclause the expres-
sion “continuous service” includes any period during
which the employee is absent on full pay or part pay
but does not include—

(i) any period exceeding two (2) weeks during
which an employee is absent on leave without
pay or parental leave, except where leave with-
out pay is approved for the purpose of fulfilling
an obligation by the Government of Western
Australia to provide staff for a particular as-
signment external to the Public Sector of
Western Australia.

(ii) any period during which an employee is tak-
ing long service leave entitlement or any
portion thereof except in the case of subclause
(12) of this clause when the period excised
will equate to a full entitlement of thirteen (13)
weeks;

(iii) any service by an employee who resigns, is
dismissed or whose services are otherwise ter-
minated other than service prior to such
resignation, dismissal or termination when his
or her prior service had actually entitled the
employee to the long service leave provided
under this clause;

(iv) subject to paragraph (v)of this subclause, any
period of service between the sixth anniver-
sary date of the employee having accrued an
entitlement to long service leave, or a deferred
commencing date approved by the Commis-
sioner pursuant to subclause (4) of this clause
and the date on which the employee clears that
entitlement;

(v) any service by the employee between the date
by which long service leave entitlements are
required to be cleared pursuant to subclause
(5) of this clause, or a deferred commencing
date approved by the Commissioner pursuant
to subclause (4) of this clause and the date on
which the employee clears the entitlement re-
quired;

(vi) any service by an employee who has been
granted a deferment for the taking of long serv-
ice leave by the Commissioner because of
impending retirement pursuant to subclauses
(4) or (5) of this clause, between a deferred
commencing date approved by the Commis-
sioner and the date the employee retires or,
clears a full entitlement to long service leave
if the employee does not retire on the date
nominated;

(vii) any period of service that was taken into ac-
count in ascertaining the amount of a lump sum
payment in lieu of long service leave;

(e) Payment made for long service leave granted to an
employee who has been employed on a part time basis
or on both a full time and part time basis during a
qualifying period shall be adjusted according to the

hours worked by the employee, subject to the fol-
lowing—

(i) If an employee consistently worked on a part
time basis for a regular number of hours dur-
ing the whole of the employee’s qualifying
service, the employee shall continue to be paid
the salary determined on that basis during the
long service leave.

(ii) A part-time employee shall have the same en-
titlement to long service leave as full-time
employees. However, payment made during
such periods of long service leave shall be
adjusted according to the hours worked by the
employee during that accrual period.

(2) (a) Long service leave shall be taken at any time within
six (6) years of it becoming due, at the convenience of the
Commissioner. Provided that the commissioner may approve
the deferment of the taking of long service leave beyond six
(6) years in exceptional circumstances. Provided further that
such exceptional circumstances shall include retirement within
seven (7) years of the date of entitlement.

(b) Approval to defer the taking of long service leave may
be withdrawn or varied at any time by the Commissioner giv-
ing the employee notice in writing of the withdrawal or
variation.

(3) (a) An employee having an entitlement to long service
leave at March 1, 1988 is required to clear one full entitlement
of long service leave before March 1, 1994.

(b) Employees having more than one (1) entitlement to long
service leave at March 1, 1988 shall be required to clear one
(1) full entitlement of long service leave by March 1, 1994
and a further full entitlement within each six (6) years thereaf-
ter, until the employees entitlement to long service leave has
been cleared.

(c) Provided that the Commissioner may approve the defer-
ment of the taking of long service leave in exceptional
circumstances. Provided further that such exceptional circum-
stances shall include retirement within five (5) years of the
date of entitlement.

(4) On application to the Commissioner a lump sum pay-
ment for the money equivalent of any:

(a) long service leave entitlement for continuous serv-
ice as provided in paragraph (a) and paragraph (b) of
subclause (1) of this clause shall be made to an em-
ployee who resigns, retires, is retired or is dismissed
or in respect of an employee who dies;

(b) Pro-rata long service leave based on continuous serv-
ice of a lesser period than that provided in paragraph
(a) and (b) of subclause (3) of this clause for a long
service leave entitlement shall be made—

(i) to an employee who retires at or over the age
of fifty five (55) years or who is retired on the
grounds of ill health if the employee has com-
pleted not less than twelve (12) months
continuous service before the date of retire-
ment;

(ii) to an employee who, not having resigned is
retired by the Commissioner for any other
cause, if the employee has completed not less
than three (3) years continuous service before
the date of retirement; or

(iii) in respect of an employee who dies, if the
employee has completed not less than twelve
(12) months continuous service before the date
of death.

(c) In the case of a deceased employee, payment shall
be made to the estate of the employee unless the em-
ployee is survived by a legal dependant approved by
the Commissioner, in which case payment shall be
made to the legal dependant.

(5) The calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement or
resignation or death, whichever applies.

(6) (a) An employee who desires to be granted a period of
long service leave shall give at least two (2) months notice in
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writing of the fact and shall make application to the Commis-
sioner. The application shall state the amount of leave required
and the date from which the leave is to commence. In case of
emergency and for reasons to be stated in writing, an employee
may at any time apply to the Commissioner for any long serv-
ice leave due.

(b) An employee may prior to commencing long service leave
request approval for the substitution of another date for com-
mencement of long service leave and the Commissioner may
approve such substitution.

(7) Recognition of Pro Rata Service with other Government
Employers—

Interstate—
(a) Where an employee was, immediately prior to being

employed under the provisions of the Police Act,
employed in the service of the Commonwealth or of
any other State of Australia and the period between
the date when the employee ceased previous employ-
ment and the date of commencing employment does
not exceed one (1) week, that employee shall be en-
titled to long service leave determined in the
following manner.

(i) The pro-rata portion of long service leave to
which the employee would have been entitled
up to the date of appointment under the provi-
sions of the Police Act shall be calculated in
accordance with the provisions that applied to
the previous employment referred to, but in
calculating that period of pro rata long service
leave, any long service leave taken or any such
long service leave during that employment
shall be deducted from any long service leave
to which the employee may become entitled
under this clause; and

(ii) the balance of the long service leave entitle-
ment of the employee shall be calculated upon
appointment under the provisions of the Po-
lice Act in accordance with the provisions of
this clause.

(b) The maximum break in employment permitted by
paragraph (a) of this subclause may be varied by
the approval of the Commissioner provided that
where employment under the provision of the
Police Act commenced more than one (1) week
after ceasing the previous employment, the pe-
riod in excess of one (1) week does not exceed
the amount of accrued and pro-rata annual leave
paid out at the date the employee ceased with the
previous employer or in the case of defence forces
the employee applied to join the police force be-
fore ceasing the previous employment and was
inducted into police training in the first available
police academy school. This matter must be ne-
gotiated and documented as part of the
recruitment process.

(c) An employee previously employed by the Common-
wealth or by any other State of Australia shall not
proceed on any period of long service leave until the
employee—

(i) has served a period of not less than three (3)
year continuous service under this agreement
or the award; and

(ii) is entitled to five hundred and twenty (520)
hours long service leave on full pay.
The Commissioner may approve of an em-
ployee proceeding on long service leave prior
to the employee completing three (3) years
continuous service.

(d) Nothing in this clause shall be deemed to confer
on any employee previously employed by the
Commonwealth or by any other State of Australia
any entitlement to a complete period of long serv-
ice leave that accrued in the employee’s favour
prior to the date on which the employee com-
menced employment under the provisions of the
Police Act.

Intrastate—
(e) Where an employee was immediately prior to being

employed under the provisions of the Police Act, an
employee in—

(i) a department or sub-department of the Public
Service established pursuant to the Public Sec-
tor Management Act 1994;

(ii) a statutory authority listed in Schedule 1 of the
Financial Administration and Audit Act 1985;

(iii) either of the Houses of the Parliament of the
State under the separate control of the Presi-
dent or Speaker or under their joint control;

(iv) the Health Education Council, or
(v) the Nurses Board of WA;

and the period between the date when the employee
ceased previous employment and the date of com-
mencing employment under the provisions of the
Police Act does not exceed one (1) week, that em-
ployee shall be entitled to five hundred and twenty
(520) hours of long service leave on full pay on
whichever is the earliest date of—

(i) the date on which the employee would have
become entitled to long service leave had the
employee remained in the former employment;
or

(ii) the date determined by—
(aa) calculated the pro-rata portion of long

service leave to which the employee
would have been entitled up to date of
appointment under the Police Act, in
accordance with the provisions that
applied to the previous employment
referred to, but in calculating that pe-
riod of pro-rata long service leave, any
long service leave taken or any benefit
granted in lieu of any such long serv-
ice leave during that employment shall
be deducted from any long service
leave to which the employee may be-
come entitled under this clause; and

(bb)  by calculating the balance of the long
service leave entitlement of the em-
ployee upon appointment under the
provisions of the Police Act in accord-
ance with the provisions of this clause.

(f) The maximum break in employment permitted by
paragraph (e) of this subclause may be varied by the
approval of the Commissioner provided that where
employment under the provisions of the Police Act
commenced more than one (1) week after ceasing
the previous employment, the period in excess of one
(1) week does not exceed the amount of accrued and
pro-rata annual leave paid out at the date the em-
ployee ceased with the previous employer. This
matter must be negotiated and documented as part
of the recruitment process.

(g) An employee who was not paid out for accrued and
pro-rata annual leave held at the date of ceasing pre-
vious employment shall comply with the provisions
of paragraph (e) of this subclause.

(h) In addition to any entitlement arising from the appli-
cation of paragraph (e) of this subclause, an employee
previously employed by a prescribed State body or
statutory authority may, on approval of the Commis-
sioner, be credited with any period of long service
leave to which the employee became entitled during
the former employment but had not taken at the date
of appointment under the provisions of the Police
Act provided the employee’s former employer had
given approval for the employee to accumulate the
entitlement.

(8) An employee who has elected to retire at or over the age
of fifty five (55) years and who will complete not less that
twelve (12) months continuous service before the date of re-
tirement may make application to take pro-rata long service
leave before the date of retirement.
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(9) (a) A full time employee who, during a qualifying period
towards an entitlement of long service leave was employed
continuously on both a full and part-time basis, may elect to
take a lesser period of long service leave calculated by con-
verting the part-time service to equivalent full time service.

(b) A full time employee who, during a qualifying period
towards an entitlement of long service leave was employed
continuously on a part time basis, may elect to take a lesser
period of long service leave calculated by converting the part-
time service to equivalent full time service.

(10) Notwithstanding the foregoing provisions in this clause,
the Commissioner may direct an employee to take accrued
long service leave and may determine the date of which such
leave shall commence.

(11) Where an employee is ill during the period of long serv-
ice leave and produces at the time, or as soon as practicable
thereafter, medical evidence to the satisfaction of the Com-
missioner that as a result of the illness the employee was
confined to their place or residence or a hospital for a period
of at least fourteen (14) consecutive calendar days, the Com-
missioner may grant sick leave for the period during which
the employee was so confined and reinstate long service leave
equivalent to the period of confinement.

(12) (a) An employee shall, when recalled from long service
leave to attend at Court from matters arising during the course
of their duties or to perform other duties, be paid or be entitled
to for each day or part thereof additional payments at ordinary
hours rates for the period of the recall including travelling time
plus eight (8) hours added to their long service leave or at the
option of the employee sixteen (16) hours added to their long
service leave.

(b) Where an employee is required to attend court on an
additional day granted for previous attendance under paragraph
(a) of this subclause the employee shall be entitled to an addi-
tional eight (8) hours leave for attending that court and sixteen
(16) further hours, a total entitlement of twenty four (24) hours.
Such additional hours as defined under this paragraph shall be
taken at a time mutually agreed between the employee and the
Commissioner.

(c) Where an employee is required to attend for a promo-
tional examination or promotional appeal hearing during the
period of his or her long service leave he or she shall be granted
eight (8) hours leave in lieu.

35.—BEREAVEMENT LEAVE
(1) Entitlement to bereavement leave

(a) Subject to subclause (2) of this clause, on the death
of—

(i) the spouse or de facto spouse of an employee;
or

(ii) the child or step child of an employee; or
(iii) the parent or step parent of an employee; or
(iv) any other person who, immediately before that

person’s death, lived with the employee as a
member of the employee’s family,

the employee is entitled to paid bereavement leave
of up to two (2) days.

(b) The two (2) days need not be consecutive.
(c) Bereavement leave is not to be taken during a period

of any other kind of leave.
(2) Proof in support of claim for bereavement leave
An employee who claims to be entitled to paid leave under

paragraph (a) of subclause (1) of this clause is to provide the
Commissioner, if so requested by the Commissioner, evidence
that would satisfy a reasonable person as to—

(a) the death that is the subject of the leave sought;
and

(b) the relationship of the employee to the deceased per-
son.

36.—PARENTAL LEAVE
(1) Definitions
For the purposes of this clause—

(a) “Employee” includes full time and part time employ-
ees.

(b) “Parental Leave” shall be unpaid leave except where
accrued annual leave and/or long service leave is uti-
lised.

(c) “Adoption” in relation to a child, is a reference to a
child who—

(i) is not the natural child or the step-child of the
employee or the employee’s spouse;

(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee

for six (6) months or longer.
(2) Entitlement to Parental Leave

(a) An employee is entitled to a period of up to fifty two
(52) consecutive weeks parental leave in respect of
the birth of a child to an employee or the employee’s
spouse or defacto spouse.

(b) An employee is entitled to parental leave only after
he or she has given the employer at least ten (10)
weeks written notice of his or her intention to take
the leave and stating the proposed period of leave to
be taken.

(c) An employee is not entitled to take parental leave at
the same time as the employee’s spouse but this sub-
section does not apply to one (1) week’s parental
leave—

(i) taken by the parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee’s
spouse immediately after a child has been
placed with them with a view to their adop-
tion of the child.

(d) An employee seeking to adopt a child shall be enti-
tled to two (2) days unpaid leave for the employee to
attend interviews or examinations as required for the
adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to
one (1) additional days leave. The employee may
take any paid leave entitlement in lieu of this leave.

(e) An employee seeking to adopt a child under the age
of five (5) years shall be entitled to three (3) weeks
parental leave at the placement of the child and a
further period of parental leave up to a maximum of
fifty two (52) weeks.

(f) Subject to paragraph (c) of this sub-clause where both
partners are employed in the Western Australia Po-
lice Service, the leave shall not be taken concurrently
except for special circumstances and with the ap-
proval of the Commissioner.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or extend the period of parental leave
with such leave.

(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the approval of the Commissioner.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid agreement absences.

(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee
shall be entitled to such period of paid sick leave or
unpaid leave for a period certified as necessary by a
registered medical practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the employee’s pregnancy
or is required to undergo a pregnancy related medi-
cal procedure the employee may take any paid sick
leave to which the employee is entitled or such fur-
ther unpaid leave for a period certified as necessary
by a registered medical practitioner.

(4) Notice and Variation
(a) The minimum period of absence on parental leave

shall commence six (6) weeks before the expected
date of birth and end six (6) weeks after the day on
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which the birth has taken place. However, an em-
ployee may apply to the Commissioner to vary this
period provided her application is supported by a
certificate from a registered medical practitioner in-
dicating that the employee is fit to continue or resume
duty within this minimum period.

(b) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original applica-
tion provided four (4) weeks written notice is
provided.

(5) Transfer to a Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the com-
mencement of parental leave.

(b) If the transfer to a safe position is not practicable,
the employee may take leave for such period as is
certified necessary by a registered medical practi-
tioner.

(6) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the Commissioner not
less than four (4) weeks prior to the expiration of the
period of parental leave.

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to sub-clause (5) of this clause the em-
ployee is entitled to return to the position occupied
immediately prior to the transfer.

(c) An employee may return, subject to the approval of
the Commissioner, on a part-time basis to the same
position occupied prior to the commencement of
leave or to a different position at the same classifica-
tion level on a part-time basis in accordance with the
part-time provision of this agreement.

(d) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition of the same classification level with duties
similar to that of the abolished position.

(8) Effect of Leave on Employment Contract
(a) Continuous Service

An employee’s continuity of service shall not be bro-
ken by the period of unpaid parental leave, however,
unpaid parental leave shall not be taken into account
in calculating the period of service for any purpose
under this agreement.

(b) Termination of Employment
An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the agreement.

37.—ENTITLEMENT TO LEAVE AND ALLOWANCES
THROUGH ILLNESS OR INJURY

(1) An employee who becomes incapacitated shall as soon
as possible:

(a) notify the employee’s officer in charge of that fact
and of the his or her whereabouts; and

(b) notify the Manager of the nature of the illness or
the nature and cause of the injury, as the case may
be.

(2) Except in respect of a day on which an employee
becomes incapacitated while on duty, an application for
leave by an employee on account of incapacity shall be
supported by a certificate of a medical practitioner or,
where the incapacity involves a dental condition, by a cer-
tificate of a dentist.

(3) The application shall be—
(a) in a form approved by the Commissioner; and

(b) submitted to the Manager, and the certificate in its
support shall be—

(c) submitted to the Manager.
(4) Subject to subclause (2) and to the compliance by the

employee of paragraphs (a), (b) and (c) of subclause (3), the
Commissioner may grant to an employee in respect of the
employee’s incapacity leave of absence with pay—

(a) for up to one hundred and sixty eight (168) days in a
calendar year; and

(b) if so recommended by the Manager and subject to
any terms or conditions recommended by the Man-
ager, for a further period.

(5) Except where an employee is incapacitated through the
employee’s fault or misconduct, an employee is entitled to
receive in respect of a period of leave or absence approved
under subclause (4) and subject to any terms and conditions
imposed under paragraph (b) of subclause (4) of this clause,
any special allowances which the employee would have re-
ceived under the agreement if the employee had not been
incapacitated.

(6) The district allowance prescribed by this agreement ceases
to be payable—

(a) after an incapacitated employee and the family of
that employee have been absent from the employ-
ee’s region for a continuous period exceeding six (6)
weeks; and

(b) for so long thereafter as that absence continues.
(7) In subclause (6) “family” means the spouse and any chil-

dren of the employee residing with the employee.
(8) (a) An employee who suffers illness or injury through

the employee’s fault or misconduct is not entitled to paid leave
contained within the provisions of subclause (4) under para-
graphs (a) and (b) in respect of absence from duty resulting
from that illness or injury.

(b) An employee who suffers illness or injury through the
employee’s fault or misconduct is not entitled in respect of that
illness or injury to receive the benefits contained under clause
39.—Medical and Pharmaceutical Expenses of this agreement.

(c) Where the incapacity of an employee results from
the carrying on by the employee of an occupation
for which the employee received or expected to re-
ceive remuneration, outside of the employee’s duties
as an employee the Commissioner may grant or
refuse to grant paid leave to the employee in respect
of the incapacity or may grant the employee leave at
a reduced rate of pay.

(9) An incapacitated employee shall not during the employ-
ee’s absence from duty engage for reward in any other
occupation or activity.

(10) An employee who has been absent from duty because
of incapacity for longer than four (4) weeks shall, before re-
turning to duty, submit to the Manager evidence of the
employee’s medical fitness to return to duty.

(11) (a) The Commissioner may direct an employee to sub-
mit to examination, at the expense of the Commissioner, by
one or more medical practitioners nominated in each instance
by the Commissioner and the employee shall obey such a di-
rection.

(b) Where an employee has been examined under paragraph
(a) of this subclause and the examining medical practitioner
expresses the opinion in writing to the Commissioner that the
employee is unfit for duty because of illness or injury, the
Commissioner may direct the employee, to apply for leave on
that ground and the employee shall obey such a direction.

38.—MEDICAL AND HOSPITAL EXPENSES
THROUGH ILLNESS OR INJURY RESULTING FROM

DUTIES
Subject to the provisions contained within Clause 37.—En-

titlement to Leave and Allowances Through Illness or Injury
of this agreement, under paragraph (b) of subclause (8), the
Commissioner shall pay the reasonable medical and hospital
expenses incurred by an employee as a result of illness or in-
jury arising out of or in the course of the employee’s duties or
suffered by the employee in the course of travel to or from a
place of duty.
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39.—MEDICAL AND PHARMACEUTICAL EXPENSES
(1) Subject to the provisions contained within Clause 37.—

Entitlement to Leave and Allowances Through Illness or Injury
of this agreement, under paragraphs (a) and (b) of subclause
(8), an employee who receives—

(a) any consultation, treatment or other service by a
medical practitioner; or

(b) any X-ray or other service not provided by a medi-
cal practitioner but provided under a referral given
by a medical practitioner, may claim from the Com-
missioner reimbursement of the amount paid for that
service, less the amount of any Medicare benefits
paid or payable, and the Commissioner may pay the
claim.

(2) An employee is entitled to reimbursement by the Com-
missioner of the cost of a medicine supplied by a
pharmaceutical chemist on the prescription of a medical prac-
titioner if the medicine was at the time of issue of the
prescription specified in the Commonwealth Schedule of Phar-
maceutical Benefits for Medical Practitioners.

(3) An employee claiming reimbursement of expenditure
shall submit with the employee’s claim—

(a) in the case of expenditure of a kind referred to in
subclause (1)—

(i) a receipt for the amount paid;
(ii) a statement of the amount received or receiv-

able as Medicare benefits; and
(iii) where applicable, documentary evidence that

the health service not provided by a medical
practitioner was provided under a referral
given by a medical practitioner; and

(b) in the case of expenditure of a kind referred to in
subclause (2), a receipt for the amount paid, and the
Commissioner, before approving payment, may re-
quire the employee to supply additional information
as to the identity of the person treated, the amount
paid or, where applicable, the prescription.

40.—RETIREMENT, REMOVAL OR DEATH OF AN
EMPLOYEE

(1) Retirement
An employee may retire on attaining the age of fifty five

(55) years.
(2) Examination by Medical Board

(a) Where the Commissioner is of the opinion that an
employee is not fit for further service, he may direct
the employee to be examined by a medical board.

(b) The medical board referred to in paragraph (a) of
this subclause shall consist of three (3) legally quali-
fied medical practitioners nominated by the person
who holds or acts in the office of Commissioner of
Health under the Health Act 1911.

(c) An employee shall not fail to carry out a direction
given pursuant to paragraph (a) of this subclause.

(d) Subject to the Act, where the medical board referred
to in paragraph (b) of this subclause reports to the
Commissioner that the employee in question is unfit
for further active service the Commissioner shall
advise the employee of the date the employee will
cease duty.

(3) Allowances Paid on Death of an Employee
Where an employee dies the spouse of the employee and

such of the children of the employee as are under the age
of eighteen (18) years are entitled to the allowances pre-
scribed by Clause 31.—Travelling Allowances and Clause
30.—Transfer Allowances of this agreement for the con-
veyance of themselves and their furniture and effects to
the Metropolitan area or to any part of the State approved
by the Commissioner.

(4) Leave Entitlement to be Paid Out
On the death of an employee the Minister may on the rec-

ommendation of the Commissioner grant to the relatives of
the employee who were dependent on the employee at the date
of the employee’s death the monetary equivalent, computed to
the date of death, of;

(a) annual leave accrued and owing to the employee;
(b) long service leave accrued and owing to the em-

ployee;
(c) pro rata leave for each completed month of service

of the employee in the current year.

SIGNATURES OF PARTIES TO THE AGREEMENT
Hon Minister for Police Signed: Kevin Prince

Date: 22nd March 1999
On behalf of the WA Police Union of Workers

Signed: J See
Date: 23rd March 1999

SCHEDULE A

CAMPING ALLOWANCES
Rate Item
Per Day

South of 26o South Latitude
Permanent Camp—Cook provided by the

Department $34.55 A1
Permanent Camp—No cook provided $42.30 A2
Other Camping—Cook provided by the

Department $50.10 A3
Other Camping—No cook provided $57.85 A4
Camping beside or inside vehicle $77.05 A5

North of 26o South Latitude
Permanent Camp—Cook provided by the

Department $39.50 A1
Permanent Camp—No cook provided $47.30 A2
Other Camping—Cook provided by the

Department $55.05 A3
Other Camping—No cook provided $62.85 A4
Camping beside or inside vehicle $107.35 A5

SCHEDULE B

DISTRICT ALLOWANCES
(a) Employees without dependants

COLUMN I COLUMN II COLUMN III COLUMN IV

DISTRICT NO STANDARD EXCEPTIONS TO RATE
STANDARD RATE

$ PA TOWN OR PLACE $ PA

6 2,921 Nil Nil
5 2,390 Fitzroy Crossing 3,218

Halls Creek 3,218
Turner River Camp 3,218
Nullagine 3,218
Liveringa (Camballin) 2,990
Marble Bar 2,990
Wittenoom 2,990
Karratha 2,815
Port Hedland 2,618
South Hedland 2,618

4 1,204 Warburton Mission 3,236
Eucla 1,592
Carnarvon 1,134

3 759 Meekatharra 1,204
Mount Magnet 1,204
Wiluna 1,204
Laverton 1,204
Leonora 1,204
Cue 1,204
Leinster 1,204
Yalgoo 1,204

2 544 Kalgoorlie 182
Boulder 182
Ravensthorpe 719
Norseman 719
Salmon Gums 719
Marvel Loch 719
Esperance 719

1 Nil Nil Nil

(b) Employees With Dependants
Receive double the amount prescribed in (a) above for Em-

ployees Without Dependants.
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SCHEDULE D

MOTOR VEHICLE ALLOWANCES
(1) MOTORCAR

Area and Details Engine Displacement
(in Cubic Centimetres)

Rate per Kilometre Over  Over  1600cc
2600cc 1600cc  & under

- 2600cc

Cents per kilometre
Metropolitan Area 63.3 54.9 48.7
South West Land Division 65.1 56.5 50.2
North of 23.5° South Latitude 71.4 62.3 55.5
Rest of the State 67.3 58.4 51.8

(2) MOTORCYCLE
Cents per Kilometre

Whole of State 21.9

SCHEDULE E

RELIEVING ALLOWANCES
(a) Hotel/Motel/Roadhouse

Particulars            Rate per Day Item

(i) (ii)
WA Metro. Locality South

Of 26 South
Latitude

$ $
First forty nine days after arrival
at new locality 154.60 116.70 E1
Period of relief in excess of
forty nine days
(a) Employee with dependants 77.30 58.35 E2

(b) Employee without dependants 51.50 38.85 E3

(iii) Locality north of 26th degree Latitude including Shark
Bay—

TOWN ITEM E4 ITEM E5 ITEM E6
First 49 days Period of relief in excess
after arrival at  of 49 days
new locality

EMPLOYEE EMPLOYEE
WITH WITHOUT

DEPENDANTS DEPENDANTS

Broome 201.55 100.80 67.10
Carnarvon 149.20 74.60 49.70
Dampier 158.70 79.35 52.85
Derby 148.75 74.35 49.55
Eucla 116.70 54.40 36.25
Exmouth 153.50 76.75 51.10
Fitzroy Crossing 156.45 78.20 52.10
Gascoyne Junction 103.00 51.50 34.30
Halls Creek 179.20 89.60 59.65
Karratha 232.25 116.10 77.35
Kununurra 161.00 80.50 53.60
Marble Bar 127.00 63.50 42.30
Newman 204.00 102.00 68.00
Nullagine 108.20 54.10 36.00
Onslow 102.00 51.00 34.00
Pannawonica 157.20 78.60 52.35
Paraburdoo 192.50 96.25 64.10
Port Hedland 202.20 101.10 67.35
Roebourne 119.70 59.85 39.85
Sandfire 103.50 51.75 34.45
Shark Bay 134.50 67.25 44.80
South Hedland 202.20 101.10 67.35
Tom Price 170.50 85.25 56.75
Turkey Creek 109.70 54.85 36.50
Wickham 124.40 62.20 41.45
Wyndham 107.00 53.50 35.60

(iv) INTERSTATE

Capital Cities—
- Sydney 195.35 97.70 65.05
- Melbourne 190.70 95.35 63.50
- Others 158.90 79.45 52.90

(v) INTERSTATE
 Other Than Capital Cities—

116.70 58.35 38.85
RATE PER DAY ITEM

$
(b) Incidental Expenses: E7

South of 26 degrees South Latitude  8.15
North of 26 degrees South Latitude 10.50
Interstate 10.50

(c) Other Than Hotel or Motel: E8
South of 26 degrees South Latitude 54.00
North of 26 degrees South Latitude 63.95
Interstate 63.95

(d) Travel not involving an overnight stay or travel involv-
ing an overnight stay where accommodation only is provided—

RATE PER DAY ITEM
South of 26 degree South Latitude E9
Breakfast 10.20
Lunch 10.20
Dinner 25.45
North of 26 degree South Latitude E10
Breakfast 12.50
Lunch 16.70
Dinner 24.25
Interstate E11
Breakfast 12.50
Lunch 16.70
Dinner 24.25

SCHEDULE F

TRAVELLING—TRANSFER ALLOWANCES
ITEM PARTICULARS DAILY RATE

$
Allowance to Meet Incidental Expenses
F1 WA—South of 26o

South Latitude 8.15
F2 WA—North of 26o

South Latitude 10.50
F3 Interstate 10.50

Accommodation Involving an Overnight Stay at a Hotel,
Motel or Roadhouse
F4 WA—Metropolitan 154.60
F5 Locality South of 26o South

Latitude 116.70
F6 Locality North of 26o South

Latitude
Broome 201.55
Carnarvon 149.20
Dampier 158.70
Derby 148.75
Eucla 116.70
Exmouth 153.50
Fitzroy Crossing 156.45
Gascoyne Junction 103.00
Halls Creek 179.20
Karratha 232.25
Kununurra 161.00
Marble Bar 127.00
Newman 204.00
Nullagine 108.20
Onslow 102.00
Pannawonica 157.20
Paraburdoo 192.50
Port Hedland 202.20
Roebourne 119.70
Sandfire 103.50
Shark Bay 134.50
South Hedland 202.20
Tom Price 170.50
Turkey Creek 109.70
Wickham 124.40
Wyndham 107.00
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ITEM PARTICULARS DAILY RATE
$

F7 Interstate—Capital Cities
Sydney 195.35
Melbourne 190.70
Others 158.90

F8 Interstate—Other than
Capital Cities 116.70

Accommodation Involving an Overnight Stay at Other
Than a Hotel, Motel or Roadhouse
F9 WA—South of 26o South Latitude 54.00

F10 WA—North of 26o South Latitude 63.95
F11 Interstate 63.95
Travel not Involving an Overnight Stay or Travel Involv-
ing an Overnight Stay Where Accommodation Only is
Provided
F12 WA—South of 26o South Latitude—

Breakfast 10.20
Lunch 10.20
Dinner 25.45
Supper 15.30

F13 WA—North of 26o South Latitude—
Breakfast 12.50
Lunch 16.70
Dinner 24.25
Supper 17.80

F14 Interstate—
Breakfast 12.50
Lunch 16.70
Dinner 24.25

Midday Meal
F15 Rate per meal 4.45
F16 Maximum reimbursement per

pay period 22.25

Deduction for Normal Living Expenses
F17 Each adult 18.35
F18 Each child 3.15

Accelerated Depreciation and Extra Wear and Tear on Fur-
niture and Effects
F19 Accelerated depreciation 501.00
F20 Value of goods 2996.00

APPENDIX 1

PRODUCTIVITY INITIATIVES & MAJOR DELTA REFORMS

FOR POLICE ACT EMPLOYEES

TARGET ACTION TIMETABLE

1. Rostering restructure for Police Remove the requirement for employee rotation of
Act employees.  shifts weekly. March, 1999.

2. Introduce Policing Priorities 1998/ Implement guidance in the planning of operations July 1999.
1999 Targets as per Attachment 1 for the five core functions of the Agency and
to this Appendix. provide input into the Agency’s business plan.

3. Introduction of Rehabilitation Implement a system which reduces sick leave for March 1999.
System for Police Act employees. long term employee absence.

4. Monthly tracking of performance as Implement specific remedies to be considered for March 1999.
 a productivity initiative. Agency performance.

5. Review of Advance Promotional Develop a simplified and more effective promotion March 1999.
System for Police Act employees. and selection system which has less impact on the

morale and productivity of the workforce.
6. Introduction of Substandard Implement a system which reduces or eliminates March 1999.

Performance Management System. Substandard performance by employees.
7. Enhanced Traffic Enforcement Program. Implement existing equipment and resources March 1999.

optimisation.
8.  Investigative Practices Review. Change the investigative role of police and the July 1999.

manner in which they deliver their service including
supervision, management and quality assurance.
Reassessment of reimbursement to officers for
“provision of information”. Deployment of officers
from the Central Branch to District Offices in both
the metropolitan and country locations.

9. Police/Justice Core Function Project. To privatise the existing service and return police July 1999.
officers to operational duties.

10. Introduction of New Resource Manage- To implement a new computerised and interlinked March 1999.
ment Information System (RMIS) financial, human resource and asset management

information system. Training and skills upgrade for
employees.

ATTACHMENT 1

STRATEGIC ACTION STATEMENT

1998/99
INTRODUCTION
This Strategic Action Statement sets policing priorities for

1998/99 and covers each of the Western Australia Police Serv-
ice’s five core functions. It is a clear statement of our priorities
that will enable each region, district, unit and individual of-
ficer to see how their work fits in the agency’s ‘big picture’.

It is also a clear statement to the community on priority safety
and security issues that will be addressed by the Western Aus-
tralia Police Service in 1998/99.

WHY SET PRIORITIES AND TARGETS?
The setting of priorities and performance targets is a means

of conveying what needs to be achieved for us to be success-
ful. With a target, we have something to aim for. We can then
measure our progress and take corrective action when required
to ensure that targets are met.
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Targets are an effective way of motivating and encouraging
our officers. They provide for a sense of achievement when
the targets are reached.

HOW DO WE DETERMINE THE PRIORITIES AND
TARGETS ?

The selected priorities and targets in this document will not
surprise officers of the Police Service. The priorities take ac-
count of the many views expressed by Government,
stakeholders and the community. They also take account of
our own performance data, community survey data and input
from a wide cross section of the Police Service.

The targets set are both realistic and achievable.

HOW WILL WE USE THE PRIORITIES AND TARGETS?
Many of the priorities are influenced by factors beyond the

direct control of police. This makes our task even more chal-
lenging and we need to work closely with agencies and the
community to tackle the underlying causes.

Each operational area of the Service will assess the extent to
which each priority is a problem in their own area and build

them into their own plans for 1998/99. Where the priority is
relevant, local targets will be set and local strategies devel-
oped. These targets may be higher or lower than those set out
in this document. The targets would also take account of a
commitment to address particular local needs.

Each regional and portfolio commander will ensure that the
overall targets set within their area of responsibility are ap-
propriate in the context of the statewide targets.

HOW DOES THE STRATEGIC ACTION STATEMENT FIT
WITH OTHER WESTERN AUSTRALIA POLICE SERV-
ICE PLANS ?

The Strategic Action Statement is part of a hierarchy of
planning documents for the Western Australia Police Service.
At the highest level Purpose & Direction sets the style and
standards of the Police Service and Delta Achievements and
Way Ahead identifies our leadership and change management
priorities for the next three years. The Strategic Action State-
ment sets statewide policing priorities for the coming year.
Most importantly, all of these are underpinned by local and
specialist unit plans.

PRIORITY AND DESCRIPTION PERFORMANCE MEASURE TARGET

PREVENTION AND CONTROL OF CRIME

Drug Offences

•Detected drug offences are a small proportion of total •Rate of drug offences detected. •Increase by 5% the number of drug trafficking
offences counted. offences detected especially heroin related offences.

•Detected drug offences have risen by 100% between •Region to monitor District plans. •Develop local prevention strategies to reduce the
1993/94 and 1996/97. risk of young people’s exposure to drugs and to

drug offending.
•The increased availability and use of heroin by young
people is a major community concern
Burglary
•The rate of burglary offences is 45% above the national •Rate of burglary offences. •Reduce the incidence of reported burglary offences
rate.  in 1998/1999 by 20% over 1996/97 level.
•The number of burglaries has fallen by 3.7% between •Clearance rate for burglary offences. •Increase the clearance rate of burglary from 12.3%
1994/95 and 1996/1997. in 1996/97 to 15% in 1998/99.
•66.6% of the community regard house breaks to be a
problem.
Assault (including sexual assault)
•The rate of assault offences is higher than the national •Rate of assault offences. •Reduce the rate of reported offences by 3% over
average. 1996/97 level by June 1999.
•The number of reported assaults increased by 23.2% •Clearance rate for assault. •Maintain or improve the clearance rate for assault
between 1994/95 and 1996/97. (1996/97 rate: 86.5%).
•Sex offences are a major community concern.
Robbery
•The rate of armed robbery offences is the highest of any •Rate of robbery offences. •Reduce the rate of reported offences from 1996/97
State or Territory. by 5%.
•The number of robberies increased by 43.5% between •Clearance rate of robbery offences. •Increase the clearance rate of robbery offences by
1994/95 and 1996/97. 5% to achieve clearance rate of over 42%.
Motor Vehicle Theft
•The number of motor vehicle thefts declined by 17.5% •Rate of motor vehicle theft. •Reduce the rate of motor vehicle theft from 1996/
between 1994/95 and 1996/97. 97 by 10% with a view to reaching the national

average by 1999/2000.
•The rate of motor vehicle theft is higher than any other •Clearance rate of motor vehicle theft. •Increase the clearance rate of motor vehicle theft
State or Territory (803.91 per 100,000) and the national from 17.1% in 1996/97 to 20%.
rate (671.44 per 100,000 persons).
•Motor vehicle theft is considered to be a serious
problem by 18.9% of survey respondents.
MAINTENANCE OF THE PEACE
Safety in public places
•WA recorded the highest proportion of all states and •Proportion of the community that feels safe Reduce the proportion of people feeling unsafe in
territories of people who felt ‘unsafe’ when walking or walking or jogging locally after dark based on public places after dark by developing strategies
jogging locally after dark (48.5% compared to national rate standard survey at State and local level. addressing local public safety concerns.
of 45.9%).
Damage (including graffiti)
•Graffiti is a high community and government concern. •Rate of reported damage. •Reductions in graffiti and other damage are Statewide

priorities, with targets and strategies to be set locally
and achievements reported. Where graffiti is a local
problem, police should play an active role in
clean-up campaigns.

•Vandalism offences including graffiti, rose from 34,401 in
1994/95 to 41,316 in 1996/97.
TRAFFIC MANAGEMENT AND ROAD SAFETY
•Of the WA respondents in a national survey— •Proportion of fatal injury crashes attributed to·Alcohol Increase the number of drivers tested by
*15.2% indicated that they drove above the 0.05 blood speed, alcohol and non-wearing of seat belts. 10%, to above one million statewide in 1998/99.
alcohol limit at least sometimes (national average 10.4%). •Proportion of critical injury crashes attributed·Speed Reduce the proportion of drivers who admit
*22.9% reported they drove 10kmh above the speed limit to speed, alcohol and non-wearing of seat belts. to exceeding speed limits by 10km or more at least
at least half the time (national average 18.2%). half of the time, to national average (18.0% in
*93.4% said they always wore seat belts (national 1996/97) by maintaining the number of vehicles
average 92.5%). speed-checked at least at 1996/97 levels.
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PRIORITY AND DESCRIPTION PERFORMANCE MEASURE TARGET

·•The proportion of drivers tested, who were charged with •Proportion of car travellers who ‘always’ wear•Seat Belt Usage Maintain the rate of seat belt
drink driving declined from 1.85% to 1.00% between a seat belt. usage at equal to or greater than national average.
1992/93 and 1996/97.
•The proportion of drivers exceeding the ‘posted’ speed
limit reduced from 42.0% in 1994/95 to 28.4% in 1996/97.
EMERGENCY MANAGEMENT COORDINATION
•There are over 500 major emergencies each year. •Proportion of emergency management plans •Develop, implement and update Emergency

that are current. Management Plans at State, Region, District and
local levels

•Local emergency management plans have been completed •Regions to monitor. •Ensure that Emergency Management Plans are
but need to be continually reviewed. exercised and evaluated at least once per year, and

training is enhanced for local and district emergency
management coordination.

ASSISTING THE COMMUNITY IN TIMES OF EMERGENCY AND NEED
•83.7% of Western Australians surveyed who had contact •Community satisfaction with police services. •Achieve a high level of customer satisfaction with
with police in the previous 12 months were satisfied or services provided by the police at national level or
very satisfied with the police, 3.7% higher than the national better.
average.
•68.7% of Western Australians surveyed are satisfied or
very satisfied with services provided by police. This is
almost identical to the national figure of 68.5%.

WESTRAC EQUIPMENT (SERVICE OPERATIONS)
ENTERPRISE AGREEMENT 1999.

No. AG 33 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Westrac Equipment Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch.

AG 33 of 1999.

Westrac Equipment (Service Operations) Enterprise
Agreement 1999.

COMMISSIONER S J KENNER.

9 April 1999.

Order.
HAVING heard Ms L Avon-Smith as agent on behalf of the
applicant and Mr M Anderton as agent on behalf of the re-
spondent and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Westrac Equipment (Service Operations) En-
terprise Agreement 1999 as filed in the Commission on 4
March 1999 be and is hereby registered as an industrial
agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WesTrac Equipment Pty Ltd Enterprise Agreement 1999

1.—TITLE
This agreement shall be known as the WesTrac Equipment

(Service Operations) Enterprise Agreement 1999 (“agree-
ment”).

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Term
4 Area & Scope
5 Parties to the Agreement
6 Preamble and Commitment
7 Aim of Agreement
8 Occupational Health & Safety
9 Policies and Procedures

10 Contract of Employment
11 Locations
12 Hours
13 Flexibility
14 Shift Work
15 Rates of Pay
16 Field Service Allowance
17 Location Allowance
18 Annual Leave
19 Sick Leave
20 Long Service Leave
21 Exceptional Hours Leave
22 Superannuation
23 Employee Resolution Process
24 Counselling and Discipline Procedure

Appendix A—Rates of Pay
Appendix B: Performance Pay
Appendix C: Signatories

3.—TERM
This agreement shall operate from the beginning of the first

pay period commencing on or after the date this agreement is
registered and shall operate for a period of 24 months from
the 1st January 1999.

The parties agree that the terms and conditions contained
within this agreement shall continue until such time that ei-
ther the agreement is cancelled or another agreement is entered
into.

The parties will endeavour to commence negotiations three
months prior to the expiry of this agreement.

4.—AREA & SCOPE
This agreement shall apply to those classifications of em-

ployees, as contained within the Merit System, who are
engaged within the company’s Service Departments within
either the Perth metropolitan area or the Regional locations.

This agreement shall operate in conjunction with Part I –
General of the Metal Trades (General) Award No 13 of 1965
as amended at the operative date of this Agreement. This Agree-
ment shall be interpreted in conjunction with this Award. Where
there is any inconsistency between the award and this agree-
ment, this agreement will prevail.

5.—PARTIES TO THE AGREEMENT
The parties to this agreement are WesTrac Equipment Pty

Ltd (‘the company”) and the Automotive, Food, Metals, En-
gineering, Printing and Kindred Industries Union of Workers,
Western Australian Branch (“Union”).

6.—PREAMBLE AND COMMITMENT
This agreement is the result of negotiation between the em-

ployer and the union for wages and conditions that are to apply
to the service departments (approximately 400 employees) of
the Perth and Regional operations.
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It is a term of this agreement that the parties undertake for
the duration of this agreement not to pursue any claims, be-
yond the terms of this agreement. This shall not be read to
limit the company’s right to effectively manage the business
within the scope of the award, this agreement, common law,
and legislation.

7.—AIM OF AGREEMENT
This Enterprise Agreement has the following objectives—

• To ensure that safety is the first priority with em-
ployees working in the safest manner for themselves
and others

• To develop a culture responsive to change
• To improve the viability and service delivery of

WesTrac Equipment.
• To improve efficiency and flexibility by changing

the way work is organised.
• To organise workplace structure and job design to

maximise WesTrac Equipment’s competitiveness.
• To be committed to the principles of continuous im-

provement.
• To promote customer satisfaction through improved

efficiency and quality of work.
WesTrac Equipment, the Employees and the Union are all

committed to these objectives and will use their best endeav-
ours to achieve these objectives during the term of this
agreement.

8.—OCCUPATIONAL HEALTH & SAFETY
The parties are committed to ensuring a safe environment

for all of WesTrac’s employees.

9.—POLICIES AND PROCEDURES
Employees are required to comply with all reasonable di-

rections of the Company and with the Company’s rules,
regulations, policies, practices and procedures. Details are pro-
vided in the Company’s Policy and Procedures Manuals as
amended or introduced from time to time and copies of the
manual are available from your Supervisor or Human Re-
sources representative.

10.—CONTRACT OF EMPLOYMENT
Except as provided elsewhere in this agreement, permanent

employment for full-time and part-time employees shall be by
the week and subject to a three-month probationary period.

11.—LOCATIONS
Under the Agreement, work locations will be classified as

follows—
Classification A: Metropolitan locations excluding Aber-
nethy Road and Guildford Field Service
Classification B: Regional branch locations, Abernethy
Road and Guildford Field Service.

12.—HOURS
(1) Ordinary Hours—Location A: (other than continuous shift

workers)
(a) An average of 38 hours per week shall be worked by

full time employees which will consist of 38 ordi-
nary hours. The 38 hours per week may be averaged
over the work cycle or roster.

(b) The ordinary hours of work may be worked on any
day of the week, Monday to Friday, between the hours
of 0600 and 1800 (except shift workers) unless oth-
erwise agreed between the employee and the
company.

(c) The ordinary hours of work shall not exceed 12 on
any day which shall be consecutive except for an
unpaid meal break, the duration of which shall be
agreed between the employee and the company, but
which shall not exceed 30 minutes in duration.

(d) A paid rest break of 15 minutes shall be allowed each
morning.

(e) The time that each employee’s scheduled breaks are
to be taken is flexible and may be determined, and
changed if necessary, on the day in order to meet
operational requirements.

(2) Ordinary Hours – Location B (other than continuous shift
workers)—

(a) An average of 40 hours per week shall be worked by
full time employees which will consist of 38 ordi-
nary hours and 2 hours of compulsory overtime. The
2 hours of compulsory overtime per week shall be
paid at the ordinary hour’s rate of pay.

(b) Full time employees shall, as compensation for work-
ing the 2 hours of compulsory overtime per week at
ordinary rates, be entitled to 5 days off per annum
which shall be paid at the ordinary hours rate of pay.
These days off may be taken separately or in con-
junction with annual leave. Employees are to make
application for these days off in the same manner as
annual leave is requested.

(c) The 40 hours per week may be averaged over the
work cycle or roster.

(d) The ordinary hours of work may be worked on any
day of the week, Monday to Friday, between the hours
of 0600 and 1800 (except shift workers) unless oth-
erwise agreed between the employee and the
company.

(e) The ordinary hours of work shall not exceed 12 on
any day which shall be consecutive except for an
unpaid meal break, the duration of which shall be
agreed between the employee and the company, but
which shall not exceed 30 minutes in duration.

(f) A paid rest break of 15 minutes shall be allowed each
morning. The time that each employee’s scheduled
breaks are to be taken is flexible and may be deter-
mined, and changed by the company, if necessary,
on the day in order to meet operational requirements.

(3) Ordinary Hours (continuous shift workers)
(a) An average of 38 hours per week shall be worked by

full time employees which will consist of 38 ordi-
nary hours. The 38 hours per week may be averaged
over the work cycle or roster.

(b) The ordinary hours of work may be worked on any
day of the week, Monday to Friday, between the hours
of 0600 and 1800 (except shift workers) unless oth-
erwise agreed between the employee and the
company.

(c) The ordinary hours of work shall not exceed 12 on
any day which shall be consecutive except for an
paid meal break, the duration of which shall be agreed
between the employee and the company, but which
shall not exceed 30 minutes in duration.

(d) A paid rest break of 15 minutes shall be allowed each
morning and afternoon.

(e) The time that each employee’s scheduled breaks are
to be taken is flexible and may be determined, and
changed if necessary, on the day in order to meet
operational requirements.

13.—FLEXIBILITY
WesTrac Equipment may, by arrangement between the em-

ployee/s and the company, with reasonable notice, introduce
new shift rosters, modify and refine existing shift and con-
tinuous shift rosters to suit the needs of the business. The
employee/s will not unreasonably refuse a request.

Due to economic necessity or in order to meet client de-
mands WesTrac Equipment may, by arrangement between the
employee/s and the company and with reasonable notice, trans-
fer employee/s from day work to shift work (continuous or
otherwise) and vice versa or from one location to another.
Employees will not unreasonably refuse a request.

Where changes to working hours and locations are to be
made the employer shall give the employee/s as much notice
as is possible but such notice shall be no less than 7 days un-
less by mutual agreement between the employer and employee/
s affected.

14.—SHIFT WORK
(1) A shift employee when working an afternoon or night

shift shall be paid a shift allowance of 15% of the employee’s
ordinary rate of pay for all ordinary hours worked.
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15.—RATES OF PAY
(1) Each employee shall be paid the appropriate rate shown

in Schedule A.—Rates of Pay or pro rata where less than 38
hours or 40 hours are worked depending on the location.

(2) In recognition of past improvements in productivity and
in anticipation of reaching the targets listed, the wage increases
payable under this Agreement are as follows (subject to ratifi-
cation by the Western Australian Industrial Relations
Commission)—

• An increase in the field service allowance of $0.20
per hour as of the 1st January 1999.

• Payment of an income protection policy for wages
employees.

• An increase of 1.6% on wages payable from the 1st

January 1999.
(a) A 1% increase in wages on complete implementa-

tion of being paid from Kronos clock system and
achievement of a ½% reduction in the agreed meas-
ures as a percent of service sales.

(b) A ½% increase in wages on achievement of a further
½% reduction in the agreed measures as a percent of
service sales.

(c) A ½% increase in wages on achievement of a further
½% reduction in the agreed measures as a percent of
service revenue.

(3) Targets—
• Implementation of being paid from Kronos
• Process mapping the different service areas
• Review of the Merit system
• Tea money applied per award
• A commitment to achieving the agreed targets

Refer to Appendix B for further details
(4) Agreed measures affected by employees performance.

• Rework.
• Service Supplies.
• Tool Replacement.
• Tech Training.
• Lost Time Sick.

Refer to Appendix B for further details

16.—FIELD SERVICE ALLOWANCE
For permanent field service staff, the field service allow-

ance of $1.30 is added into the hourly rate. For non-permanent
field service staff, a field service rate of $1.30 per hour will be
added into the hourly rate for hours worked in field service.

17.—LOCATION ALLOWANCE
An employee shall be paid the weekly allowances when

employed in the following locations—
Pilbara $60.00 per week
Eastern Goldfields & Murchison $45.00 per week
Bunbury and Geraldton $10.00 per week

The location allowance will be paid as part of the hourly
rate and specifically overrides Clause 22 of the award.

18.—ANNUAL LEAVE
(1) Paid annual leave will accrue at the pro-rata rate of 28

consecutive calendar days, exclusive of public holidays, for
every 12 months of continuous service. An additional 7 con-
secutive calendar days of paid annual leave shall accrue on a
pro-rata basis for every 12 months of continuous service an
employee is engaged on a continuous shift roster.

(2) Annual leave may be taken in one continuous period, or
in shorter periods, by agreement between the employer and
employee.

(3) Payment for annual leave shall be made, if requested, to
an employee prior to their taking of such leave. The amount to
be paid for—

(a) Location A day workers proceeding on annual leave
shall be paid the amount the employee would have
received for ordinary hours the employee would have
worked during the period over which the employee
is taking leave. In addition an annual leave loading
of 17.5% is payable when taking leave at the conclu-
sion of each 12 months of continuous service.

(b) Location B day workers proceeding on annual leave
shall be paid the amount the employee would have
received for ordinary hours the employee would have
worked during the period over which the employee
is taking leave. In addition an annual leave loading
of 13.3% is payable when taking leave at the conclu-
sion of each 12 months of continuous service for their
annual leave entitlement and the five days off in com-
pensation for the 40 hours.

19.—SICK LEAVE
When a person has accrued twenty sick days, they will be

able to use the excess sick days over 20 as family leave to care
for a sick family member.

Family sick leave would be payable on submission of a doc-
tors certificate for immediate family members (spouse/de facto
partner, child, parent).

Example—
An employee has 28 accrued sick days, and his/her child is

sick for three days and the employee cares for the child. They
could call in sick explaining they are taking a family sick leave
day. They would bring in the original doctor’s certificate for
their child stating that their child is sick for three days and fill
in a leave form (attaching the doctor’s certificate).

The three days would then be deducted from their accrued
sick leave and they would have a balance of 25 accrued sick
days.

Employees with pre-existing accruals of sick pay in excess
of 20 days are entitled to use them as described above.

In taking family sick leave days, you must maintain a mini-
mum balance of 20 accrued sick leave days.

The excess accrued sick leave may also be used for up to a
maximum of 5 days bereavement leave for immediate family.
The General Manager has authority to approve additional be-
reavement leave upon request.

20.—LONG SERVICE LEAVE
An employee is entitled to 13 weeks long service leave after

15 years of continuous service as provided in Volume 66 of
the Western Australian Industrial Gazette.

Effective from 1st July 1995, pro-rata long service leave will
apply after 7 years completed, continuous years of service as
per company policy on long service leave. Terms and condi-
tions for the accrual and taking of the long service will be in
accordance with the company’s policy.

21.—EXCEPTIONAL HOURS LEAVE
Where an employee works in excess of 450 hours in a 6-

week continuous period, the employee shall be entitled to up
to 1 weeks leave without pay after the 6 week period if so
requested. The clause shall operate so as not to effect the em-
ployee’s request for leave from other entitlements such as
annual leave, or days off in lieu of overtime.

Employees, required to work on site, away from their Head
Office / Regional Branch for extended periods (minimum of
four weeks) without the ability to return home, can apply for pro
rata (as above) leave without pay at the discretion of their Branch/
Area manager. It will be subject to prior agreement between the
company and the employee on a branch by branch basis.

22.—SUPERANNUATION
(1) The company will contribute superannuation on behalf

of the employee. The percentage quantum will be in accord-
ance with those specified by the Superannuation Guarantee
Act. The employee may determine fund of their choice ac-
cording to the appropriate legislation. The default
superannuation fund in the absence of a choice is the WesTrac
Employees Superannuation Fund.

(2) The company will notify employees of the entitlement to
nominate a complying superannuation fund or scheme.

(3) The company will be bound by the nomination of the
employee unless the company and employee agree to change
the complying superannuation fund or scheme to which con-
tributions are to be made.

(4) The company shall not unreasonably refuse to agree to a
change of complying superannuation fund or scheme requested
by an employee.
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23.—EMPLOYEE RESOLUTION PROCESS
(1) Purpose of the Employee Resolution Process—
The purpose is to ensure that all employees have a process

to raise and resolve issues which impact on their work envi-
ronment which is confidential, fair and prompt.

(2) Steps in the Employee Resolution Process—
(a) First, contact your immediate Supervisor or Man-

ager explaining that you would like to use the
Employee Resolution Process and to make an ap-
pointment. The appointment should be as soon as
possible. In the meeting, explain what the issue is
and how it is impacting on you.

(b) If your Supervisor or Manager can not resolve the
issue, ask him or her to make an appointment for
you to meet with his or her Departmental or Branch
Manager. At that meeting, explain the issue and your
concerns.

(c) If you still feel that the matter is not resolved or that
you are being treated unfairly, ask to make an ap-
pointment with the General Manager. At that meeting,
explain the issue and your concerns.

(d) If you still feel dissatisfied, you should ask for an
appointment for you to meet with the Chief Operat-
ing Officer. At that meeting, explain the issue and all
your concerns.

(e) If you still feel that the issue has not been resolved
to your satisfaction, you should ask to meet with the
Managing Director. At that meeting explain the is-
sue and all your concerns.

(3) Assistance with the Employee Resolution Process—
At any step during the process, you can have another person

help you to represent or assist in the resolution of the issue.
Refer to the HR Department for a full copy of the policy and
for qualified assistance if required.

(4) Referral to Commission
Emphasis shall be placed on a negotiated settlement. How-

ever if the Employee Resolution Process is exhausted without
the dispute being resolved, the parties may jointly or individu-
ally refer the matter to the Western Australian Industrial
Relations Commission for assistance in resolving the ques-
tion, dispute or difficulty.

24.—COUNSELLING AND DISCIPLINE PROCEDURE
(1) Five Step Process
Where, in the opinion of management, an employee’s con-

duct, behaviour, or work performance is unacceptable; the
following procedure will be followed.

Step 1) VERBAL COUNSELLING: informal verbal
discussion will occur between the employee and
the immediate supervisor. The supervisor will
keep a personal diary note.

Step 2) VERBAL WARNING: If the employee’s con-
duct, behaviour or performance does not
improve, then further counselling and a formal
verbal warning will be given. The supervisor
will keep a personal diary note.

Step 3) WRITTEN WARNING: If the employee’s con-
duct, behaviour or performance still remains
unacceptable, the employee will be counselled
by his or her manager and a formal written warn-
ing will be issued to the employee. The written
warning will clearly state the unacceptable con-
duct, behaviour or performance and define what
is to be rectified by the employee.

Step 4) FINAL WARNING: If the employee’s conduct,
behaviour or performance is still unacceptable,
the employee will be counselled further and is-
sued with a final written warning. The written
warning will clearly state that if the employee’s
conduct, behaviour or performance does not
improve then demotion or termination may re-
sult.

Step 5) TERMINATION OF EMPLOYMENT: For
continued unacceptable conduct, behaviour or
performance, the employee may be terminated
or demoted.

2) The above does not affect an employers right to issue a
written warning or final written warning for serious offences.
In some cases the offence may be considered serious enough
for a final warning to be given at the outset. Some examples of
major offences would be: serious or continual horseplay, threats
or threatening behaviour, safety breaches, insubordination,
harassment, carelessness, and verbal abuse.

3) Where an employee has been issued with first or second
warnings for different offences, it may be considered that he/
she is a generally unreliable employee and merits dismissal.
Some examples of minor offences would be: lateness (iso-
lated incident), absenteeism (isolated incident), poor
housekeeping, poor work performance, breach of smoking
policy, failure to carry out reasonable directives.

4) This procedure does not affect the employer’s right to
terminate an employee’s services without notice for conduct
that justifies instant dismissal, such as malingering, ineffi-
ciency, fighting, serious harassment, malicious or wilful
damage, vandalism, stealing, chronic absenteeism, fraud, dis-
honesty, or neglect of duty.

APPENDIX A—RATES OF PAY
Classification Base Rate Hourly rate Base Rate

$ per 38 hr $ per 40 hr
week week

Tradesperson
5th Merit 679.44 17.8801 715.20
4th Merit 652.89 17.1818 687.27
3rd Merit 631.63 16.6220 664.88
2nd Merit 610.45 16.0647 642.59
1st Merit 578.57 15.2258 609.03
Base 557.80 14.6792 587.17
Trackpress Operator, Tool Storeperson & Steamcleaner
5th Merit 586.99 15.4470 617.88
4th Merit 564.14 14.8458 593.83
3rd Merit 545.75 14.3619 574.48
2nd Merit 527.42 13.8796 555.18
1st Merit 499.93 13.1559 526.24
Base 487.49 12.8293 513.17
Crane Operator
3rd Merit 588.56 15.4879 619.52
2nd Merit 568.83 14.9692 598.77
1st Merit 539.12 14.1872 567.49
Base 494.60 13.0157 520.63
Labourer
5th Merit 514.81 13.5484 541.93
4th Merit 494.68 13.0180 520.72
3rd Merit 478.62 12.5954 503.81
2nd Merit 462.48 12.1712 486.85
1st Merit 438.32 11.5270 461.08
Base 435.16 11.4521 458.08
Leading Hand Rates
3-10 Employees 21.74 22.92
11–20 Employees 33.32 35.09
20 + Employees 43.08 45.37
Apprentice Rates
1st Year 234.27 6.1651 246.60
2nd Year 306.79 8.0726 322.91
3rd Year 418.35 11.0094 440.38
4th Year 490.86 12.9177 516.71
Adult Apprentice
 (1st & 2nd year only) 388.04 10.3124 412.50

The above rates do not include the tool allowance.

APPENDIX B: PERFORMANCE PAY
Performance Payment

1) The consultative committee will review the performance
results no later than 10 days after the end of each month. The
first review will be carried out in March to review September
through February.

2) Pay rate increases will be effected no later than the third
pay period after the target has been achieved.

3) Back pay will apply if the rate increase is not made by the
third pay period.

4) Each 0.5% reduction in the year to date expenses from the
benchmark will be measured on a 6 month rolling average of
expenses as a percentage of sales for the life of the agreement.
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5) Expense reductions and pay increases are not limited to
the table listed below. Additional incremental gains beyond
the overall 1.5 % reduction from the benchmark will be paid
in the same way.

6) Achieved payment for targets will not be taken once given.
The Company and the Consultative Committee (elected and

appointed by the employees) are committed to sharing in other
collective gains should we reach the proposed targets sooner
than expected. Other initiatives resulting in gains will be docu-
mented and given due recognition during the next negotiation.

Kronos Payment
1) The company seeks a commitment from employees that

they will be committed to being paid from Kronos. Payment
for that commitment is incorporated in the up front portion of
the offer.

2) A further 0.5% rate increase will be paid on achievement
of all applicable stores being paid from Kronos.

3) Employees will not be denied this payment as a result of
issues that are beyond their control.

Process Mapping
1) The company seeks a commitment from employees that

they will be committed to using the mapping process to iden-
tify potential process improvements.

2) All stores will have a minimum of one of the process
related to their store mapped within 3 months of signing of
this agreement. Payment for this achievement is incorporated
in the up front portion of the offer.

3) Employees will not be penalised for issues that are be-
yond their control.

Merit System
1) The merit system is currently being reviewed on the basis

of the issues raised by the Consultative Committee. The man-
agement and Consultative Committee are committed to
finalising the review and updates by the end of April 1999

• Consistency of application.
• The questions and answers.
• Recognition of prior learning.
• Content and application of the essentials booklet.
• Company and Employee initiated transfers.

The expenses listed in the tables below from July 1998
through to December 1998 have been identified as the bench-
mark and baseline for the performance measures.

Performance Benchmarks
Expense Reduction July 97- Dec 98 June 98-Dec 98
Opportunity % of Sale % of Sale
Rework 0.91% 0.98%
Service supplies 0.82% 1.34%
Tool Replacement 0.71% 0.70%
Tech Training 0.58% 1.27%
Lost time Sick 0.46% 0.59%
Total % of Sales 3.50% 4.88%

Performance Targets & Upfront Offer
Offer

Up front First Second Third
Payment target target target

Rate Increase 1.6% 1% 0.5% 0.5%
Income insurance 0.9%
Total Increase 2.5% 1% 0.5% 0.5%

Rework—
To reduce the number of reworks through better processes.

Service Supplies Expense Reduction—
Through identifying opportunities of better usage and more

appropriate products.

Tool Replacement Expense Reduction—
Through more care and proper use of tools.

Technical Training Expense Reduction—
The aim is for employees to work with management to iden-

tify where technical training is being applied inappropriately.

Lost-time Sick Expense Reduction—
Employees are expected to use sick leave for the purpose of

maintaining income when sick. The opportunity is for em-
ployees to come to work when they are healthy.

APPENDIX C: SIGNATORIES
Signed ________________________________
Paul Piercy
Managing Director
For WesTrac Equipment Pty Ltd.
Date 19.2.1999

Signed ________________________________
John Sharp-Collett
Secretary
For Automotive, Food, Metals, Engineering, Printing and

Kindred Industries Union of Workers (Western Australian
Branch)

Date 23/2/99

WORKCOVER WA AGREEMENT 1998.
No. PSA AG 9 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Executive Director Workcover Western Australia.

No. PSA AG 9 of 1999.

Workcover WA Agreement 1998.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT.

18 March 1999.

Order.
HAVING heard Mr J Ross on behalf of the Applicant and Ms
D Jackson and with her Mr P Scales on behalf of the Respond-
ent and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Workcover WA Agreement 1998 in the terms
of the following schedule be registered on the 18th day of
March 1999.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the

WorkCover WA Agreement 1998 and shall replace the
WorkCover WA Agreement 1996, PSA AG 152 of 1996.

2. —ARRANGEMENT
 1. Title
 2. Arrangement
 3. Scope
 4. Parties to Agreement
 5. Number of Employees Covered
 6. Definitions
 7. Date and Operation of this Agreement
 8. No Further Claims
 9. Single Bargaining Unit
10. Relationship to the Parent Award
11. Re-Open Negotiations
12. Availability of Agreement
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13. Dispute Avoidance and Settlement Procedures
14. Objectives and Principles
15. Productivity Initiatives\Measurement
16. Implementation of Enterprise Agreement Initiatives
17. Consultation
18. Level 1 Salary Compaction
19. Employee Funded Extra Leave (Annual Leave Pur-

chased)
20. Parental Leave
21. Paid Parental Leave
22. Home Based Work
23. Ceremonial Leave/Cultural Leave
24. Sick Leave/Carers Leave
25. Union Facilities
26. Personal File
27. Hours
28. Holidays
29. Salary Packaging
30. Salary Increases
31. Signatures

Schedule A—Salary Schedule
Appendix 1—WorkCover WA Joint Consultative
Committee
Appendix 2—Rehabilitation Policy and Guidelines
Appendix 3—Initiatives\Measurement

3.—SCOPE OF AGREEMENT
This agreement applies to the parties shown below and no

other parties shall be able to be joined to this agreement dur-
ing its term.

(1) This agreement shall apply throughout the State of West-
ern Australia to WorkCover WA, and to all officers employed
by WorkCover WA, who are members of, or who are eligible
for membership of the Civil Service Association of Western
Australia.

(2) This agreement does not cover officers who have their
remuneration determined by the Salaries and Allowances Tri-
bunal under the Salaries and Allowances Act 1975.

4.—PARTIES TO THE AGREEMENT
(1) This agreement shall be binding upon the Chief Execu-

tive Officer of WorkCover Western Australia (WorkCover WA)
and the Civil Service Association of Western Australia (CSA).

(2) The parties to this agreement shall be bound by the terms
of the agreement for its duration.

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this agreement are 124.

6.—DEFINITIONS
“Agreement”  means the WorkCover WA Enterprise Agree-

ment of 1998.
“Commission”  means the Workers’ Compensation and Re-

habilitation Commission.
“Consultation”  means more than mere exchange of infor-

mation, participants should be given the opportunity to
contribute to the decision making process not only in appear-
ance but in fact.

“Department”  means WorkCover WA.
“Employee”  means someone who is referred to at Clause

3—Scope Of Agreement.
“Employer”  means the Chief Executive Officer of

WorkCover WA as agent for the Crown in the right of the
State.

“Family” means the employee’s spouse (including former
spouse, de facto spouse, former de facto spouse), the employ-
ee’s child (including an adopted child or an ex nuptial child),
the employee’s or the employee’s spouse’s sibling, parent,
grandparent or grandchild.

“Government”  means the State Government of Western
Australia.

“Minister”  means the Minister or the Ministers of the Crown
responsible for the administration of the Department.

“Metropolitan Area”  means the area within a radius of fifty
(50) kilometers from the Perth City Railway Station.

“PSA”  means Public Service Award 1992.

“Replacement employee” means An employee specifically
engaged to replace an employee who has proceeded on a pe-
riod of approved leave or secondment.

“SBU”  means Single Bargaining Unit.
“Union”  means the Civil Service Association of WA

(Inc).
“Union Representative” means an—

• elected workplace delegate of the union members at
WorkCover or a

• Union Official or a
• union member nominated by the union in writing to

the employer.
“WAIRC” means the Western Australian Industrial Rela-

tions Commission.

7.—DATE AND OPERATION OF THIS AGREEMENT
(1) This Agreement shall operate from the first full pay pe-

riod on or after the date of registration in the WAIRC and shall
remain in force for a period of 2 years and 3 months.

(2) During the life of the Agreement the parties will con-
tinue to address a range of issues and reforms specifically aimed
at increasing productivity. The parties agree that these issues
may form the basis of future negotiations.

(3) The parties will assess and monitor achievements in per-
formance, productivity and efficiency jointly during the term
of this agreement through the JCC.

(4) The pay quantum achieved as a result of this agreement
will remain and form the new base pay rates for future agree-
ments or continue to apply in absence of a future agreement,
except where the award salary rate is higher in which case the
Award salary rate shall be substituted and apply.

(5) The agreement will continue in force after the expiry of
the term until such time as any of the parties withdraw from
the Agreement by notification in writing to the other party and
to the WAIRC or replaces this Agreement with a subsequent
Agreement.

8.—NO FURTHER CLAIMS
The parties to this agreement undertake that for the duration

of the agreement there shall be no further salary or wage in-
crease sought or granted except for those provided for under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.

9.—SINGLE BARGAINING UNIT
This agreement has been negotiated through a Single Bar-

gaining Unit (SBU). The SBU comprised staff
representatives, the Union which is party to the agreement
and the employer.

10.—RELATIONSHIP TO THE PARENT AWARD
This agreement shall be read and interpreted wholly in con-

junction with the Public Service Award 1992. Where there is
an inconsistency between this agreement and the parent Award,
this agreement shall prevail to the extent of any inconsistency.

11.—RE-OPEN NEGOTIATIONS
Discussions between the parties towards a further agreement

shall commence not later than six (6) months before the ex-
piry date of this agreement.

12.—AVAILABILITY OF AGREEMENT
Every employee shall be entitled to a copy of this Agree-

ment. Copies shall be easily accessible to all employees and
will be available on the WorkCover WA Intranet which all
employees have access to.

13.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

Subject to the Public Service Management Act 1994 the
following procedures are to be followed in connection with
questions, disputes or difficulties arising under this agree-
ment.

(1) The objective of these procedures is to provide a set of
provisions for dealing with any question or dispute that arises
between an employee and employer about the meaning or the
effect of this agreement.
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(2) In the event of any question or disagreement arising, the
following procedures shall apply—

(a) The matter is to be discussed between the employee
and the employee’s supervisor and an attempt made
to resolve the matter.

(b) If the matter is unable to be resolved through discus-
sions between the employee and the employee’s
supervisor the matter is to be referred to the JCC and
an attempt made to resolve the matter within five
days of notification of the dispute.

(c) If the matter is unable to be resolved through the
discussions at the JCC the matter is to be discussed
between the JCC representative and the Chief Ex-
ecutive Officer of the agency or his/her nominee, as
soon as practicable but within five working days of
notification of the dispute. Notification of any ques-
tion or disagreement may be made verbally and/or
in writing.

(d) The parties may individually or collectively seek
advice and representation from any appropriate or-
ganisation or person in an attempt to resolve the
matter.

(e) If the matter is not resolved within five working days
of the date of notification in (c) hereof, either party
may notify the General Secretary of the CSA (or his/
her nominee) of the existence of a dispute or disa-
greement.
Such notification shall be in writing with a copy to
be provided to all other parties. The notification is to
include the parties’ interpretation of the matters in
dispute.

(f) The General Secretary of the CSA (or his/her nomi-
nee) and the Chief Executive Officer of the agency
(or his/her nominee) shall confer on the matters no-
tified by the parties within five working days of
notification under clause 2(f) and —

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relations Commission.

(3) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

Except in exceptional circumstances such matters shall be
reserved and only be arbitrated if they remain an issue at the
conclusion of the agency negotiations and arbitration on any
aspect of the proposed agreement is necessary. The parties agree
to incorporate the outcome of any proceeding before the West-
ern Australian Industrial Relations Commission in a proposed
agency agreement which the parties will apply to register un-
der Section 41 of that Act.

14.—OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—

(1) To satisfy the requirements of the Worker’s Com-
pensation and Rehabilitation Act and the
Department’s mission.

(2) To improve the productivity and the efficiency and
effectiveness of the Department by encouraging em-
ployees to identify and remove productivity barriers
in a participative manner.

(3) To share the results of improvements in productiv-
ity.

(4) To develop the skills of employees and promote in-
creased job satisfaction.

(5) To promote the development of trust and motivation
and to continue to foster enhanced employee rela-
tions.

(6) To facilitate greater flexibility in decision making
and allocation of human and other resources.

(7) To promote safety, health, welfare and equal oppor-
tunity for all employees.

15.—PRODUCTIVITY INITIATIVES/MEASUREMENT
Improvements in productivity and savings identified in this

agreement are documented at Appendix 3.
A Productivity Method/Model will be developed in consul-

tation with the parties within three months of the registration
of the Agreement. The productivity method/model will be used
to measure and demonstrate the achievement of established
productivity targets in support of a future salary increase.

16.—IMPLEMENTATION OF PRODUCTIVITY
INITIATIVES

1. The parties will develop an agreed process for the imple-
mentation of the initiatives outlined in this Agreement.

2. The parties agree that the JCC shall:
a) monitor;
b) review;
c) have input into the progress of the implementation

of the Agreement;
d) actively share information and consult on corporate

strategic issues affecting WorkCover Western Aus-
tralia business operation.

e) provide employees with an opportunity to partici-
pate fully in decisions which impact on their working
lives

3. The JCC will consist of senior management and union
representatives. It may establish a working party from its man-
agement and union representatives for the purposes of sub
clause 2 above.

4. The employer will ensure that adequate resources are al-
located to support the implementation of the initiatives as
outlined in this Agreement in order to achieve the milestones.
Employees will not be disadvantaged by Government or Com-
mission decisions or policies which impact directly on the
achievement of milestones outlined in the Agreement Produc-
tivity Method/Model referred to in Clause 15.

17.—CONSULTATION
Refer to Clause 46—Notification of Change—in the Public

Service Award 1992.

18.—LEVEL 1 SALARY COMPACTION
1. The parties agree that the adult Level one increment range

will be reduced from 9 to 7 increment levels from the date of
registration of this Agreement.

2. All employees currently classified at level one at the date
of registration of this Agreement shall be allocated a salary
point of—

Prior to date of registration Date of registration
Level 1, First Year Level 1, First Year
Level 1, Second Year Level 1, Second Year
Level 1, Third Year Level 1, Third Year
Level 1, Fourth Year Level 1, Fourth Year
Level 1, Fifth Year Level 1, Fourth Year
Level 1, Sixth Year Level 1, Fifth Year
Level 1, Seventh Year Level 1, Sixth Year
Level 1, Eighth Year Level 1, Seventh Year
Level 1, Ninth Year Level 1, Seventh Year

19.—EMPLOYEE FUNDED EXTRA LEAVE (ANNUAL
LEAVE PURCHASED)

1. Subject to Departmental and organisational convenience,
this clause enables an employee to acquire up to an additional
4 weeks paid leave (annual leave purchased) in increments of
1 week, in exchange for a pro-rata reduction in salary e.g. for
an employee to receive an additional 4 weeks leave, they would
receive 48 weeks salary spread over the full 52 weeks of the
year.

2. An employee taking part in an employee funded leave
arrangement is not considered to be a part time employee, as
outlined in Clause (9) Part Time Work, PS Award.

3. Any annual leave and annual leave purchased shall be
taken at a time agreeable to the employee and the employer.

4. Absences on annual leave purchased shall only be granted
when accrued annual leave credits have been cleared.
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5. The employee may take 1 week of annual leave purchased
for every three months the employee has been paid the re-
duced salary rate.

6. The annual leave purchased will not be able to be ac-
crued. In the event that the employee cannot take the leave,
his/her salary will be adjusted at the completion of each 12
month period to take account of the time worked during the
year that was not included in salary. With approval of the Chief
Executive Officer (or approved delegated officer) this action
can be delayed for up to 3 months, to allow for the leave to be
taken at a time agreeable to the employee and the employer.

7. The annual leave purchased will not attract leave loading.
8. The employer will remind employees that they should

seek their own information on financial, superannuation and
taxation implications of acquiring extra annual leave.

9. Employees are responsible for any impact on their finan-
cial, superannuation and taxation situation by undertaking the
annual leave purchased scheme.

20.—PARENTAL LEAVE
In recognition of the core role of parenting in the creation of

a stable society and the beneficial effects this has on workplace
productivity, the parties agree to replace the existing mater-
nity leave provisions in the Public Service Award 1992 with
the following provisions for parental leave—

1) Definitions—
a) Adoption—in relation to a child, is a reference to a

child who—
(i) is not the natural child or stepchild of the of-

ficer or the officer’s spouse;
(ii) is less than 5 years of age; and

(iii) has not lived continuously with the officer for
6 months or longer.

b) Continuous service—means unbroken service in the
Public Sector of Western Australia and include—

(i) Any period of parental leave;
(ii) Any period during which the officer is absent

on full pay or part pay from duties in the Pub-
lic Sector; but does not include:

aa) any period exceeding two weeks dur-
ing which the officer is absent on leave
without pay, except where leave with-
out pay is approved for the purpose of
fulfilling an obligation by the Govern-
ment of Western Australia to provide
staff for a particular assignment exter-
nal to the Public Sector Of Western
Australia;

bb) any service of a cadet whilst undertak-
ing full time studies.

c) “Employee” includes full time, part time, permanent
and fixed term contract employees.

d) Expected date of birth—means the day certified by a
medical practitioner to be the day on which the medi-
cal practitioner expects the officer or the officer’s
spouse, as the case may be, to give birth to a child.

e) Parental leave—means leave provided for by
subclause (2) of this clause.

f) Spouse—includes a defacto spouse.
g) Primary care giver—means the parent who will as-

sume major responsibility for the care and attention
of the child.

2) Entitlement
a) Subject to subclauses (4), (5) (a) and (6) (a), an of-

ficer, other than a casual officer, is entitled to take
up to 52 consecutive weeks of unpaid leave in re-
spect of—

(i) the birth of a child to the officer or the offic-
er’s spouse; or

(ii) the placement of a child with the officer with
the view to the adoption of the child.

b) An officer is not entitled to take parental leave unless
he or she has given the employer at least 10 weeks’
written notice of his or her intention to take leave.

c) An officer seeking to adopt a child shall not be in
breach of (b) by failing to give the required period of
notice if such failure is due to the requirements of
the adoption agency to accept earlier or later place-
ment of a child, or other compelling circumstances.

d) Where both parents are employed by WorkCover an
officer is not entitled to take parental leave at the
same time as the employee’s spouse but this subclause
does not apply to one week’s parental leave—

(i) taken by the other partner immediately after
the birth of the child; or

(ii) taken by the officer’s spouse immediately af-
ter a child has been placed with them with a
view to their adoption of the child.

e) The entitlement to parental leave is reduced by any
period of parental leave taken by the officer’s spouse
in relation to the same child except the period of one
week’s leave referred to in subclause (2) (c).

f) An officer proceeding on parental leave, having given
the employer at least 4 weeks’ written notice of in-
tention to vary the leave, may elect to take a shorter
period of parental leave in accordance with subclause
(2) (a) of this clause, and/or may at any time during
that period of leave may to extend or reduce the pe-
riod of the original application within the limitations
of the provisions of subclause (2) (a) and (3) of this
clause.

g) An officer who qualifies for parental leave may elect
to utilise—

(i) accrued annual leave
(ii) accrued long service leave

for the whole or part of the period referred to in
subclause (2) (a) of this clause. The periods of leave
referred to in paragraph (i) and (ii) of this subclause,
which are utilised, shall be paid leave.

h) Absence of an officer which has been permitted in
accordance with the provisions of this clause shall
not be deemed absence on sick leave/carers leave.

i) Where the pregnancy or adoption results other than
the arrival of a child then the officer shall be entitled
to such period of paid sick leave/carers or unpaid
leave for a period certified as necessary by a regis-
tered medical practitioner.

j) Where a pregnant officer not on parental leave suf-
fers illness related to the officer’s pregnancy or is
required to undergo a pregnancy related medical pro-
cedure the officer may take any paid sick leave/carers
to which the officer is entitled or such further unpaid
leave for the period certified as necessary by a regis-
tered medical practitioner.

3) Parental Leave To Start 6 Weeks Before Birth
a) A female officer who has given notice of her inten-

tion to take parental leave, other than for adoption,
is to start the leave at least 6 weeks before the ex-
pected date of birth unless a medical practitioner has
certified that the officer is fit to work, beyond such
date, in which case the officer shall commence the
leave on a date specified in writing by the medical
practitioner.

b) Where an officer has not applied for leave in accord-
ance with the provisions of this clause, and does not
have the express approval of the Chief Executive
Officer to continue performing her duties, the Chief
Executive Officer may direct the officer to take pa-
rental leave, and may determine the date on which
such leave shall commence.

4) Medical Certificate
An officer who has given notice of his or her intention to

take parental leave, other than for adoption, is to provide to
the employer a certificate from a medical practitioner stating
that the officer or the officer’s spouse, as the case may be, is
pregnant and the expected date of birth.

5) Notice Of Spouse’s Parental Leave
a) An officer who has given notice of his or her inten-

tion to take parental leave or who is absent on parental
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leave is to notify the employer of particulars of any
period of parental leave taken or to be taken by the
officer’s spouse in relation to the same child.

b) A notice given under subclause (5) (a) is to be sup-
ported by a statutory declaration by the officer as to
the truth of the particulars notified.

6) Notice Of Parental Leave Details
a) An officer who has given notice of his or her inten-

tion to take parental leave is to notify the employer
of the dates on which the officer wishes to start and
finish the leave.

b) An officer who is absent on parental leave is to no-
tify the employer, in writing and give four weeks
notice of any change to the date on which the officer
wishes to finish the leave.

c) The starting and finishing date of a period of paren-
tal leave are to be agreed between the officer and the
Chief Executive Officer.

7) Transfer to Safe Job
a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee transferred to a safe posi-
tion of the same classification until the
commencement of parental leave.

b) If the transfer to a safe position is not practicable,
the employee may take leave for such period as is
certified necessary by a registered medical practi-
tioner.

8) Replacement Employee
Prior to engaging a replacement employee WorkCover WA

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to return to work of the
employee on parental leave.

9) Return To Work
a) On finishing parental leave, an officer is entitled to

return to the position he or she held immediately
before starting parental leave.

b) If the position referred to in subclause (7) (a) is not
available, the officer is entitled to an available posi-
tion—

(i) for which the officer is skilled; and
(ii) that the officer is capable of performing,

equal in pay and comparable in status to that of his
or her former position.

c) Where, immediately before starting parental leave,
an officer was acting in, or performing on a tempo-
rary basis the duties of, the position referred to in
subclause (7) (a), that Subclause applies only with
respect of the position held by the officer immedi-
ately before taking the acting or temporary position.

10) Effect Of Parental Leave On Employment
Absence on parental leave—

a) does not break the continuity of service of an of-
ficer; and

b) is not to be taken into account when calculating the
period of service for a purpose of salary increments,
or family/sick leave, long service and annual leave
credits.

11) Part Time Officers
A part-time officer shall have the same entitlements to pa-

rental leave as a full time officer.

12) Fixed Term Officers
An officer employed on a fixed term contract shall have

the same entitlement to parental leave, however the pe-
riod of leave granted shall not extend beyond the term of
the contract.

13) Leave Without Pay
a) Subject to the provisions of subclause (b) of this

clause, the Chief Executive Officer may grant an
officer leave without pay for any period and is re-
sponsible for that officer on his/her return.

b) Every application for leave without pay will be con-
sidered on its merits and may be granted provided
that the following conditions are met:

(i)  The work of the Department is not inconven-
ienced; and

(ii) All other leave credits of the officer are ex-
hausted.

c) Upon return to work the officer will be entitled to
the same position or a position equivalent in pay,
conditions and status and commensurate with the
officer’s skills and abilities as the one held immedi-
ately prior to commencement of leave.

21.—PAID PARENTAL LEAVE
1. An employee who is the primary care giver, and who has

completed 12 months continuous service with WorkCover or
a recognised previous employer, immediately prior to com-
mencing paid parental leave will be entitled to six weeks paid
parental leave from the date of birth of the child.

A previous employer shall be deemed a recognised previous
employer if the following conditions are met.

Where an employee was, immediately prior to being em-
ployed in WorkCover, employed in the service of:

• A Western Australian Public Sector Department, or
• The Commonwealth of Australia, or
• Any other State Government of Australia, or
• Any Western Australian State body or statutory au-

thority
And the period between the date when the employee ceased

previous employment and the date of commencing employ-
ment at WorkCover does not exceed one week, the Chief
Executive Officer may recognise the ceased previous employ-
ment for the purposes of sub clause 1.

This period may be varied by the Chief Executive Officer
provided that where employment with the Public Service of
Western Australia commenced more than one week after ceas-
ing the previous employment, the period in excess of one week
does not exceed the amount of accrued and pro rata annual
leave paid out at the date the employee ceased with the previ-
ous employer.

2. Only one period of paid parental leave is available for
each birth or adoption.

3. Contract employees paid parental leave cannot continue
beyond the expiry of their contract.

4. Paid parental leave taken in accordance with subclause
(21.1) will form part of the 52 weeks Parental Leave entitle-
ment covered by Clause (20) Absences on paid parental leave
will not count as service for the purpose of accruing entitle-
ments to sick leave, annual leave or long service leave.

5. The employer may request evidence of primary care giver
status and the employee shall provide support for this in the
form of a statutory declaration by the officer as to the truth of
the particulars notified.

6. All other conditions relating to Clause (20) Parental Leave
apply as per this Agreement.

22.—HOME BASED WORK
1. Flexible working arrangements will be available that pro-

vide opportunities for certain employees to work from home
for a specified period of time each week. Such working ar-
rangements will be on a voluntary basis and will take into
account the suitability of the position, technological require-
ments and the impact on the Departments services and budget
implications. Implementation of home based work will be
possible following the endorsement of an appropriate policy
by management and the union party to this Agreement.

23.—CEREMONIAL/CULTURAL LEAVE
1. An employee covered by this agreement is entitled to time

off without loss of pay for tribal/ceremonial/cultural purposes,
subject to sufficient leave credits being available.

2. Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

3. Ceremonial/cultural leave may be taken as whole or
part days off. Each day or part thereof, shall be deducted
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from the employee’s, annual leave, Long Service Leave,
Rostered Days Off or Time in Lieu entitlements. Long
Service Leave may be used provided that the period of
leave is not less than 5 days.

4. The employer may request reasonable evidence of the le-
gitimate need for the employee to be allowed time off.

5. Time off without pay may be granted by arrangement be-
tween the employer and employee for tribal/ceremonial/cultural
purposes.

6. Ceremonial/cultural leave shall be available to all em-
ployees, and not limited to Aboriginal and Torres Strait
Islanders.

24.—SICK LEAVE/CARERS LEAVE
(1) For the purposes of this clause, “Family” means some-

one who is referred to at Clause 6—Definitions.
(2) The employer shall grant an employee sick leave/carers

leave in the case of—
(a) Personal illness or injury of an employee.
(b) Illness or injury of a member of the employee’s fam-

ily, or household.
(c) Illness or injury of a significant person to the em-

ployee for which leave can be considered on a case
by case basis.

(3) Employees are entitled to 93.75 hours (12.5 days) sick
leave/carers leave on full pay for each completed year of con-
tinuous service, and this shall accrue on a cumulative basis.

(4) Sick leave/carers leave shall be credited to an employee
in advance on January 1 of each year. Employees commenc-
ing after the first working day of the year shall be credited
pro-rata sick leave/carers leave as a proportion of the balance
of the calendar year e.g. employee commenced 1 February,
334 (days), x 93.75 (hrs) divided by 365 (days) [= 85.78 hours
sick leave/carers leave.]

(5) In each year commencing on January 1, sick leave/carers
leave may be used by an employee to care for a sick family
member as provided in sub-clause 1 (b) & (c) of this clause.
The maximum leave which can be used in any one year for
this purpose is—

(a) 37.5 hours (5 days) accrued from previous years of
service with the employer which are not employee
entitlements from the current year.

(6) (a) An application for sick leave/carers leave exceeding
two consecutive working days shall be supported by the cer-
tificate of a registered medical practitioner, registered dental
practitioner, or other health practitioner as approved by the
employer or a signed statutory declaration.

(b) Where a medical certificate is required in accordance
with this clause, the certificate must—

(i) Be on the normal letterhead stationery of the regis-
tered medical practitioner, registered dental
practitioner or other health practitioner as approved
by the employer, and be signed by that practitioner
or authorised representative.

(ii) Include the name of the employee to whom it is is-
sued.

(ii) Indicate the period during which the employee is
or was unfit to perform the employee’s normal
duties.

(7) The number of days sick leave/carers leave which may
be granted without production of the certificate required by
this clause shall not, in any one year—

(a) Exceed five working days.
(b) Exceed two consecutive working days.

(8) Where an employee is ill during a period of annual
leave or long service leave for a period of at least five
working days and produces at the time or as soon as possi-
ble thereafter medical evidence satisfactory to the employer
that the employee was ill, the employer shall grant sick
leave/carers leave for the period during which the employee
was ill and reinstate annual or long service leave equiva-
lent to the period of illness.

(9) An employee who is absent on leave without pay is not
eligible for sick leave/carers leave during the currency of that
leave without pay.

(10) No sick leave/carers leave shall be granted with pay if
the illness or injury has been caused by the misconduct of the
employee or in any case of absence from duty without suffi-
cient cause.

(11) (a) If the employer has reason to believe an employee is
in such a state of health as to render that employee a danger to
fellow employees or the public, the employer may require the
employee to obtain and furnish a report as to the employee’s
condition from a registered medical practitioner. The fee for
any such medical examination shall be paid by the employer.

(b) Upon receipt of the medical report, the employer may
direct the employee to be absent from duty for a specified
period or, if already on leave of absence, direct the employee
to continue on leave for a specified period. Where such direc-
tion is given to an employee by the employer the period of
absence shall be deemed as special leave and normal salary
shall be paid for such absence.

(12) Where an employee suffers a disability within the mean-
ing of section 5 of the Workers’ Compensation and
Rehabilitation Act 1981 which necessitates the employee be
absent from duty, sick leave/carers leave with pay shall be
granted to the extent of sick leave/carers leave credits held by
the employee. In accordance with section 80 (2) of the Work-
ers’ Compensation and Rehabilitation Act 1981 where the claim
for workers’ compensation is decided in favor of the employee
sick leave/carers leave credits are to be reinstated.

(13) Part-time employees shall be credited pro-rata sick leave/
carers in the relation their weekly working hours have to 37
hours 30 minutes.

(14) Fixed term contract employees shall be credited pro-
rata sick leave/carers as a proportion of the term of the contract
and a calendar year e.g. contact term 92 (days), x 93.75 (hrs)
divided by 365 (days) = 23.63 hours sick leave/carers.

25.—UNION FACILITIES
1. Union representatives in the workplace shall have rea-

sonable access to—
a)  Sufficient time off during work hours to perform

their role as a union representative;
b) Sufficient time off to consult with members and meet,

particularly where there is a work-related issue to be
resolved;

c) All facilities to perform their role as a union repre-
sentative, including but not limited to, telephone,
faxes, e-mail and photocopying.

26.—PERSONAL FILE
Where the employer maintains a personal or other file on an

employee, the employee shall be entitled to examine all mate-
rial maintained on that file and take photocopies of such
material.

27.—HOURS
(1) Prescribed Hours of Duty
Prescribed hours of duty to be observed by officers shall be

seven hours thirty minutes per day to be worked between 7.30
am and 6.00 pm Monday to Friday as determined by the chief
executive officer with a lunch interval of forty-five minutes to
be taken between 12.00 noon and 2.00 pm. Subject to the lunch
interval prescribed hours are to be worked as one continuous
period.

(2) Other Working Arrangements
(a) The chief executive officer may vary the prescribed

hours of duty observed in the department or any
branch or section thereof so as to make provisions
for the nature of the duties of an officer or class of
officers in fulfilling the responsibilities of their of-
fice, provided that where the hours of duty are so
varied an officer shall not be required to work more
than five hours continuously without a break.

(b) Notwithstanding the above, where it is considered
necessary to provide a more economic operations,
the chief executive officer may authorize the opera-
tion of alternative working arrangements in the
department, or any branch of section thereof.
The continuing operation of any alternative working
arrangements, so approved, will depend on the chief
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executive officer being satisfied that the efficient
functioning of the department is being enhanced by
its operation.

(c) Where the prescribed hours are varied, the chief ex-
ecutive officer shall give one month’s notice in
writing to the branch, section or officers to be af-
fected by the change.

(3) Hours of Duty
(a) The prescribed hours of duty may be an average of 7

hours 30 minutes per day which may be worked with
flexible commencement and finishing times in ac-
cordance with the provisions of this subclause,
provided that the required hours of duty for each four
week settlement period shall be 150 hours.

(b) For the purpose of leave and Public Holidays, a day
shall be credited as 7 hours 30 minutes.

(4) Flexitime Periods
Within the constraints of the prepared roster and subject to

the concurrence of the supervisor, officers may select their
own starting and finishing times within the following peri-
ods—

7.30 am to 9.30 am
12.00 noon to 2.00 pm (Minimum half an hour break)
3.30 pm to 6.00 pm

(5) Core Periods
Officers must work in the following core periods unless

unavoidably absent due to illness or approved leave.
9.30 am to 12.00 noon
2.00 pm to 3.30 pm

(6) Lunch Break
(a) An officer shall be allowed a meal break between 12

noon and 2.00 pm of not less than 30 minutes but not
exceeding 45 minutes except as provided below.

 (b) An officer may be allowed to extend the meal break
beyond 45 minutes, to a maximum of 120 minutes,
subject to prior approval of the officer’s supervisor.

(7) Flexileave
(a) Within the constraints of the prepared roster and sub-

ject to the prior approval of the supervisor, an officer
may be allowed a one full days or two half days in
any one settlement period. An officer may in excep-
tional circumstances and subject to the prior approval
of the supervisor, be allowed a second day of
flexileave.

(b) Approval to take flexileave is subject to the officer
having accrued sufficient credit hours to cover the
absence prior to taking the leave. In exceptional cir-
cumstances and with the approval of the supervisor,
flexileave may be taken before accrual.

(8) Settlement Period
(a) For recording time worked, there shall be a settle-

ment period which shall consist of four weeks.
(b) The settlement period shall commence at the begin-

ning of a pay period.
(c) The required hours of duty for a settlement period

shall be 150 hours.
(d) All hours worked by the employee shall be recorded

by the officer on the prescribed form supplied by the
employer.

(9) Credit Hours
(a) Credit hours in excess of the required 150 hours to a

maximum of 15 hours are permitted at the end of a
settlement period. However, where arrears of work
or pressure of business mean an employee is unable
to take accrued flexileave and has in excess of 15
credit hours at conclusion of a settlement period, and
provided that the working of additional time was
approved by the employer prior to that time being
worked, then by agreement with the employer
flexileave may be—

(i) Taken before the conclusion of the next settle-
ment period; or

(ii) Added to annual leave entitlements at single
time rate; or

(iii) A combination of both.
(b) Subject to the above clause credit hours in excess of

15 hours at the end of a settlement period shall be
lost.

(10) Debit Hours
(a) Debit hours below the required 150 hours to a maxi-

mum of 7 hours 30 minutes are permitted at the end
of each settlement period.
Such debit hours shall be carried forward to the next
settlement period.

(b) For debit hours in excess of 7 hours 30 minutes, the
officer shall be required to take leave without pay
for the period necessary to reduce debit hours to those
specified in subclause (10)(a).

(c) Officers having continuous or excessive debit
hours may be placed on standard working hours
in addition to being required to take leave with-
out pay.

 (11) Maximum Daily Working Hours
A maximum of 10 hours may be worked in any one day,

assuming a 7.30 am start, 6.00 pm finish and 30 minutes for
lunch.

(12) Study Leave
Where study leave has been approved by the chief executive

officer pursuant to the provisions of clause 25.—Study Leave
of the Public Service Award, credits will be given for educa-
tion commitments falling within the prescribed hours of duty
and for which “time off” is necessary to allow for attendance
at formal classes.

(13) Overtime
Overtime shall not be payable unless prior approval from

the chief executive officer, or delegated officer is obtained
and—

(a) the officer has completed 7 1/2 hours, excluding
credit or debit hours on that day;

(b) the employer requires an employee to work outside
the prescribed hours.

28.—PUBLIC HOLIDAYS
1. The parties agree that WorkCover WA employees shall be

entitled to two days paid leave of absence in lieu of the Public
Service Holidays which were on Easter Tuesday and the addi-
tional day at New Year in accordance with DOPLAR circular
No. 11 of 1994.

2. The two days referred to in clause (28(1) shall be taken in
the year in which they fall due and at the convenience of the
employee and WorkCover WA.

29.—SALARY PACKAGING
1. An employee may, by agreement with the employer, enter

into a salary packaging arrangement.
2. Salary packaging is an arrangement whereby the entitle-

ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

3. For the purposes of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding:

(a) the base salary;
(b) Other cash allowances, e.g. annual leave loading;
(c) Non cash benefits, e.g. superannuation, motor vehi-

cles etc.;
(d) Any fringe benefit Tax liabilities currently paid; and
(e) Any variable components, e.g. performance based

incentives (where they exist).
4. Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

5. The salary packaging arrangement must be cost neutral in
relation to the total cost to the employer.
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6. The salary packaging arrangement must comply with rel-
evant taxation laws and the employer will not be liable for any
additional tax, penalties or other costs payable or which may
become payable by the employee.

7. In the event of any increase or additional payments of tax
or penalties associated with the employment of the employee
or the provision of employee benefits under the salary pack-
aging agreement, such tax, penalties and any other costs shall
be borne by the employee.

8. In the event of any significant increase in Fringe Benefits
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

9. The cancellation of salary packaging will not cancel or
otherwise affect the operation of this agreement

10. An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

11. The Dispute Settlement Procedures contained in this
agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

30.—SALARY INCREASES
1. In recognition of productivity improvements, the follow-

ing pay increases will occur in accordance with the following
requirements—

• 3.5% pay increase effective from the beginning of
the first full pay period on or after the (date) regis-
tration of this Agreement.

• An increase equivalent to the annualized leave
loading calculated on salary levels as at 31 De-
cember, 1999 will be paid from 1 January 2000.
(All accrued annual leave loading will be paid
out as soon as practicable after the registration of
the agreement).

• Up to a 3.5% productivity (referred to in Clause
15) linked pay increase payable from the begin-
ning of the first full pay period, on or after 12
months from the registration date; provided that,
if productivity initiatives (referred to in Clause
15) are not achieved by the aforementioned tar-
get date (12 months from registration) , the
relevant pay increases will be delayed until such
time as the initiatives are achieved

2. It is recognised that productivity targets must be fluid, in
line with the dynamic internal and external environments in
which they operate. Accordingly productivity initiatives may
be altered, where the parties decide that due to unforeseen
circumstances a productivity initiative has become obsolete
or unachievable, an equivalent initiative may be substituted
by agreement of the parties.

31.—SIGNATURES
Signed Signed Common Seal
Henry T Neesham Dave Robinson
Executive Director General Secretary
WorkCover WA The Civil Service Association of

Western  Australia Incorporated
02/03/1999 02/03/1999

SCHEDULE A—SALARY SCHEDULE.
These increases are linked to the achievement of productivity issues documented at Clauses 15 and 30.

Existing Existing Proposed Proposed Proposed Proposed Proposed Proposed Proposed
Level Year Rate Per Annum Fortnightly Per Annum Fortnightly Increase for Per Annum Fortnightly Per Annum Fortnightly

Salary Salary Salary Salary Leave Salary Salary Salary Salary
3.5% Loading 3.5%

Increase Increase
Level 1 Under 17 years     11,651  $   446.68     12,059  $   462.32     161.81  $  12,221  $   468.52     12,648  $   484.92

17 years     13,616  $   522.02     14,093  $   540.29     189.10  $  14,282  $   547.54     14,782  $   566.70
18 years     15,882  $   608.89     16,438  $   630.21     220.57  $  16,658  $   638.66     17,241  $   661.02
19 years     18,384  $   704.82     19,027  $   729.49     255.32  $  19,283  $   739.28     19,958  $   765.15
20 years     20,645  $   791.50     21,368  $   819.20     286.72  $  21,654  $   830.20     22,412  $   859.25
21 years or 1st yr
 of adult service     22,679  $   869.48     23,473  $   899.91     314.97  $  23,788  $   911.99     24,620  $   943.91
22 years or 2nd yr
 of adult service     23,377  $   896.24     24,195  $   927.61     324.66  $  24,520  $   940.06     25,378  $   972.96
23 years or 3rd yr
 of adult service     24,075  $   923.00     24,918  $   955.31     334.36  $  25,252  $   968.13     26,136  $1,002.01
24 years or 4th yr
 of adult service     24,768  $   949.57     25,635  $   982.81     343.98  $  25,979  $   995.99     26,888  $1,030.85
25 years or 5th yr
 of adult service     25,466  $   976.33     26,357  $1,010.50     353.68  $  26,711  $1,024.06     27,646  $1,059.91
26 years or 6th yr
 of adult service     26,163  $1,003.05     27,079  $1,038.16     363.36  $  27,442  $1,052.09     28,403  $1,088.92
27 years or 7th yr
 of adult service     26,966  $1,033.84     27,910  $1,070.02     374.51  $  28,284  $1,084.38     29,274  $1,122.34
28 years or 8th yr
 of adult service     27,521  $1,055.12     28,484  $1,092.05     382.22  $  28,866  $1,106.70     29,877  $1,145.44
29 years or 9th yr
 of adult service     28,342  $1,086.59     29,334  $1,124.63     393.62  $  29,728  $1,139.72     30,768  $1,179.61

Level 2 1st year     29,324  $1,124.24     30,350  $1,163.59     407.26  $  30,758  $1,179.20     31,834  $1,220.48
2nd year     30,077  $1,153.11     31,130  $1,193.47     417.71  $  31,547  $1,209.49     32,652  $1,251.82
3rd year     30,869  $1,183.48     31,949  $1,224.90     428.71  $  32,378  $1,241.33     33,511  $1,284.78
4th year     31,706  $1,215.57     32,816  $1,258.11     440.34  $  33,256  $1,274.99     34,420  $1,319.62
5th year     32,581  $1,249.11     33,721  $1,292.83     452.49  $  34,174  $1,310.18     35,370  $1,356.03

Level 3 1st year     33,785  $1,295.27     34,967  $1,340.61     469.21  $  35,437  $1,358.60     36,677  $1,406.15
2nd year     34,722  $1,331.19     35,937  $1,377.79     482.23  $  36,419  $1,396.27     37,694  $1,445.14
3rd year     35,689  $1,368.27     36,938  $1,416.16     495.66  $  37,434  $1,435.16     38,744  $1,485.39
4th year     36,681  $1,406.30     37,965  $1,455.52     509.43  $  38,474  $1,475.05     39,821  $1,526.68

Level 4 1st year     38,042  $1,458.48     39,373  $1,509.53     528.33  $  39,902  $1,529.78     41,298  $1,583.32
2nd year     39,108  $1,499.35     40,477  $1,551.83     543.14  $  41,020  $1,572.65     42,456  $1,627.69
3rd year     40,205  $1,541.41     41,612  $1,595.35     558.37  $  42,171  $1,616.76     43,647  $1,673.35

Level 5 1st year     42,318  $1,622.42     43,799  $1,679.20     587.72  $  44,387  $1,701.73     45,940  $1,761.29
2nd year     43,747  $1,677.20     45,278  $1,735.90     607.57  $  45,886  $1,759.20     47,492  $1,820.77
3rd year     45,231  $1,734.10     46,814  $1,794.79     628.18  $  47,442  $1,818.87     49,103  $1,882.53
4th year     46,770  $1,793.10     48,407  $1,855.86     649.55  $  49,057  $1,880.76     50,773  $1,946.59

Level 6 1st year     49,247  $1,888.06     50,971  $1,954.15     683.95  $  51,655  $1,980.37     53,463  $2,049.68
2nd year     50,930  $1,952.59     52,713  $2,020.93     707.32  $  53,420  $2,048.05     55,290  $2,119.73
3rd year     52,672  $2,019.37     54,516  $2,090.05     731.52  $  55,247  $2,118.10     57,181  $2,192.23
4th year     54,533  $2,090.72     56,442  $2,163.90     746.80  $  57,188  $2,192.53     59,190  $2,269.27

Level 7 1st year     57,385  $2,200.06     59,393  $2,277.07     746.80  $  60,140  $2,305.70     62,245  $2,386.40
2nd year     59,359  $2,275.74     61,437  $2,355.40     746.80  $  62,183  $2,384.03     64,360  $2,467.47
3rd year     61,506  $2,358.06     63,659  $2,440.59     746.80  $  64,406  $2,469.22     66,660  $2,555.64
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Existing Existing Proposed Proposed Proposed Proposed Proposed Proposed Proposed
Level Year Rate Per Annum Fortnightly Per Annum Fortnightly Increase for Per Annum Fortnightly Per Annum Fortnightly

Salary Salary Salary Salary Leave Salary Salary Salary Salary
3.5% Loading 3.5%

Increase Increase
Level 8 1st year     64,996  $2,491.86     67,271  $2,579.07     746.80  $  68,018  $2,607.71     70,398  $2,698.98

2nd year     67,496  $2,587.71     69,858  $2,678.28     746.80  $  70,605  $2,706.91     73,076  $2,801.65
3rd year     70,596  $2,706.56     73,067  $2,801.29     746.80  $  73,814  $2,829.92     76,397  $2,928.96

Level 9 1st year     74,467  $2,854.96     77,073  $2,954.89     746.80  $  77,820  $2,983.52     80,544  $3,087.94
2nd year     77,083  $2,955.26     79,781  $3,058.69     746.80  $  80,528  $3,087.32     83,346  $3,195.38
3rd year     80,066  $3,069.62     82,868  $3,177.06     746.80  $  83,615  $3,205.69     86,542  $3,317.89

Class 1     84,577  $3,242.57     87,537  $3,356.06     746.80  $  88,284  $3,384.69     91,374  $3,503.15
Class 2     89,088  $3,415.51     92,206  $3,535.06     746.80  $  92,953  $3,563.69     96,206  $3,688.42
Class 3     93,597  $3,588.38     96,873  $3,713.98     746.80  $  97,620  $3,742.61   101,036  $3,873.60
Class 4     98,108  $3,761.33   101,542  $3,892.98     746.80  $102,289  $3,921.61   105,869  $4,058.86

APPENDIX 1—WORKCOVER WA JOINT
CONSULTATIVE COMMITTEE

1. PREAMBLE
Management, Union(s) and employees are committed to

improved and effective consultation in the workplace. All par-
ties agree that consultation will provide employees with an
opportunity to participate fully in decisions which impact on
their working lives and support the principle of consultation,
It is agreed that effective consultation is dependent upon—

i information sharing;
ii access to facilities and training for all participants;

iii commitment from both management and employ-
ees to achieving workable and acceptable solutions.

It is therefore agreed that the establishment of a Joint Em-
ployee/Management Consultative Committee is the most
appropriate method whereby the above principles can be
practiced and upheld.

2. OBJECTIVES OF THE COMMITTEE
The objectives of the Committee will be—

i to increase the effectiveness of the Organisation and
the quality of products and services it offers to the
community;

ii to ensure full consultation occurs prior to decision
making on matters which impact on employees’
working lives;

iii to improve the quality of decision making in the Or-
ganisation;

iv to increase the quality of working life for all em-
ployees particularly in the areas of job design, skill
formation, training, the working environment, em-
ployment security and working conditions.

3. TERMS OF REFERENCE
The following matters may, but not limited to, be discussed

at the Committee and where appropriate, decisions made and
agreements reached will go to the Corporate Executive in the
form of recommendations. This will enable decisions made
by the Organisation to take into account the views of employ-
ees—

i Major proposed changes in production, program, Or-
ganisation, structure or technology that are likely to
have significant effects on employees.
“Significant effects” include working conditions, re-
dundancy, significant changes in the composition,
operation or size of the employer’s workforce or in
the skills required; the elimination or diminution of
job opportunities, promotion opportunities or job
tenure; the need for training or retraining or transfer
of employees to other work or locations and the re-
structuring of jobs,

ii Current market conditions where appropriate, and
general conditions of the industry.

iii The introduction of new technology/machines or new
or revised work methods.

iv Training plans proposed to be developed in accord-
ance with job requirements and the appropriate
awards.

v Any other matters raised by employees or manage-
ment which have potential to impact on the
employees or the efficiency of the Organisation.

4. MATTERS REQUIRING CENTRAL UNION IN-
VOLVEMENT

Most matters specific to work methods and practices in the
Organisation can be discussed at the Consultative Committee,
the purpose of such discussion being the resolution of any
issues. However, the role of the Consultative Committee is
not to negotiate matters that are normally dealt with through
other avenues such as Occupational Health & Safety, Equal
Employment Opportunity, grievance procedures or classifica-
tion/promotion appeals. In addition, some matters which may
be raised impinge upon award areas and these issues should
be progressed through the usual procedures used by manage-
ment and unions or recommend to be progressed through any
enterprise bargaining negotiation committee which may be
formed.

5. ROLE OF UNIONS
Unions are recognised as the bona fide organisations charged

with representing the interests of their members at the
workplace. The JCC will not attempt to duplicate this role.

6. COMPOSITION
i EMPLOYEE REPRESENTATIVES (Elected)—

One Conciliation and Review Directorate
One On-Line and Support Services
One Scheme Development and Operations
One Level 1 Representative
One CSA Workplace Representative
MANAGEMENT REPRESENTATIVES
(Delegated)—
One—Corporate Executive
One—management

ii A quorum of the Committee shall be deemed to be
reached when no less than 50% of the total manage-
ment representatives and no less than 50% of the
total employee representatives are in attendance.

iii The Joint Consultative Committee shall coordinate
its approach with other committees.

iv The Committee once established may invite persons,
such as Union officials Corporate Executive etc., to
attend specific meetings.

v The Committee may elect one or more sub-commit-
tees to investigate and report on specific matters. The
sub-committees shall be based on the same condi-
tions as the Committee, meeting the same
requirements, The membership of the sub-commit-
tees shall be determined by the Committee and
consist of both management and employee repre-
sentatives, The coordinators of the sub-committees
shall report back to the JCC on progress and/or any
recommendations made by the sub-committee.

vi. Nomination(s) for employee positions) are to be
called prior to an election and if more than one nomi-
nation is received a secret ballot is to be held, The
Salaries Officer is to be the Returning Officer (un-
less nominated substitute to be selected in this case).

7. TERM OF MEMBERSHIP
i All members shall be appointed/elected to the Com-

mittee for 12 months.
ii If a member of the Committee ceases employment
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with the Organisation, or is ineligible to represent
his/her constituents as per clause 6, or resigns from
the Committee, a new appointment shall be made in
accordance with clause 6 above.

iii Notwithstanding point (i), elected members who, in
the opinion of their constituents, are not fulfilling
their responsibilities, may be removed by a vote of
those constituents.

8. COORDINATOR
The role of Coordinator will rotate between members un-

less the Committee decides otherwise.
9. AGENDA COORDINATOR
An Agenda Coordinator shall be appointed for the purpose

of organising the preparation and distribution of minutes and
agendas and other administrative duties.

The person appointed to this position shall not be a member
of Committee.

10. SCRIBE
There shall be a Scribe appointed at the commencement of

each meeting for the purpose of recording minutes. The Scribe
shall be a member of the Committee, At the end of each meet-
ing the Scribe shall forward the draft minutes to the Agenda
Coordinator.

11. MINUTES
Minutes are to be formally accepted by the Committee at

the next meeting.
12. AGENDA
All members of the Committee may submit agenda items.
13. FEEDBACK

i The Minutes of the meetings of the Committee shall
be kept by the Agenda Coordinator and shall be avail-
able upon request to any member of the Organisation
or any other person approved by the Committee,

ii Minutes of the Committee may be posted on the no-
tice boards on an unconfirmed basis prior to
ratification by the meeting.

14. FACILITIES AND RIGHTS FOR COMMITTEE MEM-
BERS

Facilities and rights for committee members shall be
those detailed in the relevant award(s) under provisions
for union members’ leave to attend union/management
consultative committees and relevant Administrative In-
structions, Any additional committee members entitlements
for facilities (such as access to meeting rooms, photocopi-
ers and typing facilities) or time off to prepare for meetings
and for other specific purposes shall be as is agreed to by
the Corporate Executive on the recommendation of the
Consultative Committee. Such additional time off for com-
mittee members shall be—

i paid at award rates only;
ii taken at the employer’s convenience.

A member will not be discriminated against by the Com-
mission or treated unfairly because of being a member of the
Consultative Committee or having an interest in the Consulta-
tive Committee,

15. RESPONSIBILITIES OF COMMITTEE MEMBERS
All Committee Members have the following responsibili-

ties—
i To attend all meetings and to give serious considera-

tion to all matters raised,
ii To consult with others at the workplace in order to

represent the views of their constituents.
iii To report back regularly to those they represent at

the workplace.
iv To brief and send a proxy should they be unable

to attend Proxies shall be nominated by repre-
sentatives.

16. HOW RECOMMENDATIONS ARE MADE
In the formation of its recommendations to the Corporate

Executive, the JCC will be required to come to agreement over
the recommendations,

Recommendations of the JCC are to be by majority agree-

ment dissension may be recorded if requested.
17. CONFIDENTIALITY AND RIGHTS OF ACCESS TO

ALL RELEVANT INFORMATION
It is recognised that management may be unable to provide

certain information, due to the fact that this information may
be confidential. However, management shall make available
as much information as possible for the effective considera-
tion of issues and for the genuine participation of employees
in decisions. At all times the spirit of genuine consultation is
to be paramount. All requests for information are to be ad-
dressed to the appropriate Director.

18. TRAINING
All members of the Committee are entitled to training to

ensure they are able to represent their constituents and fully
participate in the Consultative Committee, It is agreed that—

i Training will be part of the Commission’s program
commitment.

ii Normal training leave entitlements will apply, includ-
ing Trade Union Training Leave.

iii Training will be at no financial cost to Committee
members.

iv Such training will be taken at the employer’s con-
venience, and such leave shall not unreasonably be
refused.

19. EVALUATION
i A review of this constitution shall be conducted by

committee members as deemed necessary or at the
end of each twelve month period of operation.

ii Committee performance is to be evaluated by the
members and their constituents at the end of each
twelve month period of operation.

APPENDIX 2—REHABILITATION POLICY AND
GUIDELINES

The following is a written commitment by the Workers’
Compensation and Rehabilitation Commission to the welfare
of its employees,

POLICY
It is the policy of the Workers’ Compensation and Rehabili-

tation Commission to assist in the rehabilitation of all
employees who have sustained an illness, injury or disability
either compensable or non-compensable.

In this context “Rehabilitation” is defined as the—
“combined and coordinated use of medical, psychological,

social, educational and vocational measures to restore func-
tion or achieve the highest possible level of function in working
people following injury or illness”.

Early intervention with effective rehabilitation provides
physical, psychological, social and financial benefits to em-
ployees, minimising disruption to work and reducing costs.

OBJECTIVES
• To establish a structured systematic approach to “in house”

rehabilitation services for all employees following illness, in-
jury or disability.

• To develop and encourage the expectation that it is normal
practice, following illness, injury or disability for persons to
return as soon as practicable to appropriate employment.

• To establish that rehabilitation is the usual course of action
and that where possible, the managed, safe and early return to
meaningful, productive employment should begin as at the
time when treatment is first started.

• To formulate a Rehabilitation Case team to achieve the
desired objectives.

REHABILITATION PROCESS OVERVIEW
The rehabilitation process can involve any or all of the fol-

lowing components, depending on the severity of the case.

Medical
Prompt medical diagnosis and treatment aimed at maximis-

ing the rate and extent of recovery.

Vocational
Provision of occupational services to enable employees to

return to work as soon as possible and may include vocational
assessment, guidance, training/retraining, counseling and
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placement assistance.

Social
To assist rehabilitees in restoring self image, reducing stress

associated with the disability and re-adjustment to the work
environment, community and society in general.

Work Environment
To ensure as far as practicable that the work environment

for the rehabilitee is as ergonomically sound as possible through
job analysis, workplace evaluation and modification and pro-
vision of special equipment.

GUIDELINES
1. Rehabilitation Caseteam
A Rehabilitation Caseteam will be formed to determine the

best course of action for each rehabilitee. The Caseteam will
establish rehabilitation initiatives and meet to discuss, design,
implement and monitor individual rehabilitation programmes.

1.1 The Rehabilitation Caseteam will meet as required and
comprise—

Regular Members
- Rehabilitation Counsellor
- Management designated Occupational Health and

Safety Officer will be the nominated Rehabilitation
Co-ordinator.

Others, as Required
Line Manager or Supervisor
Union Representative
State Government Insurance Commission Representative
Rehabilitee
Medical Practitioner
Human Resources Manager or Personnel/Training Officer.
The Caseteam may consult with occupational therapists,
speech therapists, psychologists, chiropractors and oth-
ers as and when required.

2. Participation
Successful rehabilitation relies on the development of co-

operation and trust between all parties.
Participation by the Rehabilitee in the Commission’s reha-

bilitation programme is voluntary. Where the disability comes
within the provisions of the Workers’ Compensation and Re-
habilitation Act, the worker is at liberty to choose a
rehabilitation provider other than the Commission.

3. Implementation of the Rehabilitation Process
Rehabilitation will commence as soon as practicable in the

case of injury, illness or disability where there is no evidence
of immediate return to work Or there is an identified disability
and will be implemented as follows—

3.1 All compensable and non-compensable injuries, ill-
ness or disabilities are to be reviewed by the Caseteam
to determine the need for intervention.

3.2 Intervention will commence as soon as practicable
where injury, illness or disability causes difficulties
for employees in maintaining or reintroducing them-
selves into the workplace.

3.3 Where a programme is implemented it will be con-
ducted on a confidential basis with a rehabilitation
counsellor.

3.4 Referral to a specialist rehabilitation service may be
recommended by the Caseteam, in conjunction with
the treating medical practitioner.

3.5 The effectiveness of the rehabilitation service will
be regularly reviewed, to ensure the on-going devel-
opment of the service and feedback to management.

4. Rehabilitation Programmes and Procedures
A rehabilitation programme will be established to meet each

rehabilitee’s individual needs in accordance with the follow-
ing procedures—

4.1 In consultation with the rehabilitee the Caseteam will
design rehabilitation programmes to match the reha-
bilitee’s capabilities and limitations. The
rehabilitation programme must be approved by the
treating medical practitioner before implementation.

4.2 The Caseteam will establish a timeframe for moni-

toring the rehabilitee’s progress which will include
medical reviews.

4.3 Referral to a medical specialist service for a review
or assessment (see 3.3).

4.4 The Rehabilitation Caseteam will liaise between the
treating health professionals, the rehabilitee, insurer,
supervisory staff and other interested parties.

4.5 Appropriate action will be considered if a successful
outcome is not achieved (e.g.— referral to Office of
Redeployment; referral to Health Department for
consideration of retirement on the grounds of ill
health).

5. Return to work procedures
5.1 Alternative Duties and Selected Duties
Injured persons may be able to stay at work or return to

work earlier, subject to the approval of the treating medical
practitioners, if suitable alternative or selected duties are avail-
able. Every effort will be made to provide such duties. These
duties may require modification of the work tasks or work
environment at the Commission’s discretion.

In accordance with the guidelines outlined in 4. above, the
provision of alternative duties will not be possible on an un-
limited and permanent basis unless—

a) Such duties constitute a substantive position within
the Organisation.

b) Such a position is readily available.
c) The person is fully competent to fill the position.

The above action will be in accordance with the Public Serv-
ice Act.

5.2 Graduated Return to Work
A rehabilitation programme incorporating a graduated re-

turn to normal or alternative duties may be required for
employees. A number of criteria need to be considered—

a) To develop short and long term goals, in consulta-
tion with the employee and treating medical
practitioners.

b) To provide meaningful work duties.
c) To establish time frames for monitoring progress in-

cluding . ongoing medical review, upgrading of duties
and hours to meet long term goals and follow-up to
ensure successful placement.

d) To provide appropriate training and supervision for
any duties that are unfamiliar to the employee.

e) To ensure the documentation of review meetings and
keep all interested parties informed of progress.

f) To ensure that employees and their supervisors
clearly understand the rehabilitation programme
details—

(i) Work restrictions
(ii) Physical limitations

(iii) To whom problems should be reported.
6. Contact and Correspondence
It is essential for the Workers’ Compensation and Rehabili-

tation Commission to establish early and continuing personal
contact with injured or disabled employees whether they are
at or absent from work.

The Manager/Supervisor will initiate this contact.
7. Confidentiality
The “in-house” rehabilitation service is a confidential serv-

ice. Information exchanged between the rehabilitee and
counsellor will be confidential and only released with permis-
sion of the rehabilitee. Records relating to the overall
programme will only be available to members of the Caseteam.
Written permission must be obtained from the rehabilitee in
order to release information to any other party.

APPENDIX 3—PRODUCTIVITY INITIATIVES/
MEASUREMENT

1. MEASURES TO IMPROVE PRODUCTIVITY
The initiatives contained in the Agreement comprise a mix-

ture of on-going productivity initiatives which have occurred
during or since the expiry of the first Agreement and some
limited future initiatives. These future milestones are those
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which, the parties consider can be achieved notwithstanding
the outcome of the Ayres Review.

1.1 On-going Initiatives
During and since the expiry of the current Agreement

WorkCover and its employees have continued to review work
processes and the agency’s structure. As a consequence a number
of positions have been abolished and the duties and responsibili-
ties distributed to other staff of the agency. This has been achieved
without any reduction in service to customers.

2. FUTURE PRODUCTIVITY INITIATIVES
WorkCover has identified some future initiatives that can be

achieved irrespective of the outcome of the Ayres Review.
They include the following—

WorkCover On-Line Campus, continued development
WorkCover On –Line Training, continued development
On-Line Access for Scheme Service Providers, imple-
mentation and further development
Future FTE reduction and other savings
Development and implementation of an approved Pro-
ductivity Measurement System/Model and achievement
of productivity targets

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Albany Port Authority & Others.
No. P 55 of 1998.

Government Officers Salaries, Allowances and Conditions
Award 1989.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR.

6 April 1999.
Order.

HAVING heard Mr Mark Sims on behalf of the Applicant and
Ms Christina Eftoson behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 1st day of January 1999.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Schedule B—Clause 39—Removal Allowance

A. Delete subclause (1) (c) of this clause and insert the
following in lieu thereof—

(c) An allowance of $506.00 for accelerated de-
preciation and extra wear and tear on furniture,
effects and appliances for each occasion that
an officer is required to transport furniture,

effects and appliances. Provided that the em-
ployer is satisfied that the value of household
furniture, effects and appliances moved by the
officer is at least $3,031.00.

B. Delete subclause (1) (d) of this clause and insert the
following in lieu thereof—

(d) Reimbursement of reasonable expenses in ken-
nelling and transporting of domestic pet or pets
up to a maximum amount of $133.00.

C. Delete subclause (6) of this clause and insert the fol-
lowing in lieu thereof—

(6) Where an officer is transferred to Government
owned or private rental accommodation, where
furniture is provided, and as a consequence
the officer is obliged to store furniture, the
officer shall be reimbursed the actual cost of
such storage up to a maximum allowance of
$941.00 per annum. Actual cost is deemed to
include the premium for adequate insurance
coverage of the value of the furniture stored.
An allowance under this subclause shall not
be paid for a period in excess of four years
without the approval of the employer.

2. Schedule I—Clause 18—Overtime
A. Delete PART II—MEALS of this clause and insert

the following in lieu thereof—
PART II—MEALS
(Operative from the first pay period commencing on or from

1st January 1999)
Breakfast $6.80 per meal
Lunch $8.40 per meal
Evening Meal $10.10 per meal

3. Schedule O—Annual Interstate Allowance Rates
A. Delete SCHEDULE O—ANNUAL INTERSTATE

ALLOWANCE RATES of this clause and insert the
following in lieu thereof—

SCHEDULE O—ANNUAL INTERSTATE
ALLOWANCE RATES

Single With Dependents
$ $

Adelaide 1,928 2,628
Brisbane 2,094 2,794
Melbourne 2,173 3,213
Sydney 3,383 4,006

(Operative from the first pay period commencing on or from
1st January 1999)

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Albany Port Authority and Others.

No. P 1 of 1999.

Government Officers Salaries, Allowances and Conditions
Award 1989.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR.

6 April 1999.
Order.

HAVING heard Mr Mark Sims on behalf of the Applicant and
Mr Bruce Kirwan on behalf of the Respondent and by consent,
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the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect from the 25th day of March 1999.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

———

Schedule.
1. Schedule A—List of Respondents:

A. Directly after Chief Executive Officer, Curriculum
Council, 27 Walter Drive, OSBORNE PARK WA,
6017 and before Chief Executive Officer, Depart-
ment of Conservation and Land Management, 50
Hayman Road, COMO, 6152 insert the following—

Chief Executive Officer, Fire and Emergency
Services Authority (FESA)

B. Schedule A—List of Respondents: Delete the fol-
lowing from List of Respondents

Western Australian Fire Brigades Board

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988.

No. PSA A20 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer Disability Services Commission.

No. P 53 of 1998.

Government Officers (Social Trainers) Award 1988.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR.

6 April 1999.
Order.

HAVING heard Mr Mark Sims on behalf of the Applicant and
Ms Christina Eftos on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers (Social Trainers) Award
1988 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 1st day of January 1999.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Schedule A—Clause 25.—Miscellaneous Allowance—

A. Delete subclause (5) (a) (iii) of this clause and insert
the following in lieu thereof—

(5) Removal Allowance
(a) (iii) An allowance of $506.00 for acceler-

ated depreciation and extra wear and
tear on furniture, effects and appliances
for each occasion that an employee is
required to transport their furniture,
effects and appliances: Provided that
the employer is satisfied that the value
of household furniture, effects and ap-
pliances moved by the employee is at
least $3,031.00.

B. Delete subclause (5) (a) (iv) of this clause and insert
the following in lieu thereof—
(iv) Reimbursement of reasonable expenses in ken-

nelling and transporting of domestic pet or pets
up to a maximum amount of $133.00.

C. Delete subclause (5) (f) of this clause and insert the
following in lieu thereof—

(f) Where an employee is transferred to the em-
ployer’s accommodation or private rental
accommodation where furniture is provided
and as a consequence the employee is obliged
to store their own furniture the employee shall
be reimbursed the actual cost of such storage
up to a maximum allowance of $941.00 per
annum. Actual cost is deemed to include the
premium for adequate insurance coverage of
the value of the furniture stored. An allowance
under this subclause shall not be paid for a
period in excess of four years without the ap-
proval of the employer or private rental
accommodation.

2. Schedule B—Clause 22—Overtime
A. Delete Part II—Meals of this clause and insert the

following in lieu thereof—
PART II—MEALS

(Operative from the first pay period commencing
on or from 1st January 1999)

Breakfast $6.80 per meal
Lunch $8.40 per meal
Evening Meal $10.10 per meal

PARLIAMENTARY EMPLOYEES AWARD 1989.
No. A15 of 1987, A4 of 1988, A7 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Speaker of Legislative Assembly & Others.

No. P 52 of 1998.

Parliamentary Employees Award 1989.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR.

6 April 1999.

Order.
HAVING heard Mr Mark Sims on behalf of the Applicant and
Ms Christina Eftos on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Parliamentary Employees Award 1989 var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 1st day of
January 1999.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
Clause 9—Meal Allowance: Delete this clause and insert

the following in lieu thereof—
(1) An employee who is required to work overtime un-

der Clause 7 of this Award and where such overtime
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extends beyond 5.00 p.m., a meal allowance shall be
paid in accordance with the provisions of the Public
Service Overtime Award No. 10 of 1978 Clause 8 as
amended. Provided that where such overtime extends
beyond 6.00 a.m. the following day, an allowance of
$10.10 or the amount charged by the House, which-
ever is the higher, for such a three course meal shall
be paid.

(2) Provided however that where a meal of a reasonable
standard is provided by the House at no cost to the
employee the allowance provided for in subclause
(1) of this clause shall not apply.

(3) All other provisions relating to this allowance shall
be as per the Public Service Overtime Award as re-
ferred to in Clause 19.—Allowances.

PUBLIC SERVICE AWARD 1992.
No. PSA A4 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Aboriginal Affairs Department of WA & Others.

No. P 54 of 1998.

Public Service Award 1992.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR.

6 April 1999.

Order.
HAVING heard Mr Mark Sims on behalf of the Applicant and
Ms Christina Eftos on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Public Service Award 1992 be varied in ac-
cordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 1st day of January
1999.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Schedule B—Clause 39.—Removal Allowance
A. Delete subclause (1) (c) of this clause and insert the fol-

lowing lieu thereof—
(1) (c) An allowance of $506 for accelerated depre-

ciation and extra wear and tear on furniture,
effects and appliances for each occasion that
an officer is required to transport his or her
furniture, effects and appliances provided that
the Chief Executive Officer is satisfied that
the value of household furniture, effects and
appliances moved by the officer is at least
$3,031.00.

B. Delete subclause (1) (d) of this clause and insert the fol-
lowing in lieu thereof—

(d) Reimbursement of reasonable expenses in kennel-
ling and transporting of domestic pet or pets up to a
maximum amount of $133.00.

C. Delete subclause (6) of this clause and insert the follow-
ing in lieu thereof—

(6) Where an officer is transferred to government owned
or private rental accommodation, where furniture is
provided, and as a consequence the officer is obliged

to store furniture, the officer shall be reimbursed the
actual cost of such storage up to a maximum allow-
ance of $941.00 per annum. Actual cost is deemed
to include the premium for adequate insurance cov-
erage for the value of the furniture stored. An
allowance under this subclause shall not be paid for
a period in excess of four years without the approval
of the employer.

2. Schedule H— Overtime
A. Delete this clause and insert the following in lieu thereof—

PART II—MEALS
(Operative from the first pay period commencing on or
from 1st January 1999)

Breakfast $6.80 per meal
Lunch $8.40 per meal
Evening Meal $10.10 per meal
Supper $6.80 per meal

AWARDS/AGREEMENTS—
Variation of—

ARTWORKERS AWARD.
No. A 30 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Town of Narrogin & Other.
No. 2010 of 1998.

Artworkers Award.
No. A 30 of 1987.

COMMISSIONER S J KENNER.
22 March 1999.

Order.
HAVING heard Ms J Harrison as agent on behalf of the appli-
cant and there being no appearance on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

(1) THAT order No. 2010 of 1998 dated 22 February
1999 be and is hereby cancelled.

(2) THAT the Artworkers Award be varied in accord-
ance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after 23 Decem-
ber 1998.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 6—Wages: Delete subclause (3) (a) of this clause

and insert the following in lieu thereof—
(3) Artworker Allowances—

(a) Equipment Allowance 32.20
Provided that the equipment allowance shall
not be paid where the employer supplies an
employee with all necessary equipment
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 CHILDREN’S SERVICES (PRIVATE) AWARD.
No. A 10 of 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Callessa Pty Ltd t/a Tuart Hill Care & Learning Centre

and

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers Division, Western

Australian Branch.

No. 126 of 1999.

16 March 1999.

Order.
WHEREAS an application was filed in the Commission by an
employer respondent to the Children’s Services (Private) Award
(No. A 10 of 1990) for an order under clause 27(9) of the
Award varying the general severance pay prescription on the
basis of the employer’s incapacity to pay.

AND WHEREAS the parties to this application have reached
an agreement on the application and request that an order is-
sue reflecting the terms of that agreement;

AND WHEREAS the Commission agrees that an order is-
sue in those terms;

NOW THEREFORE, I the undersigned, having heard Mr
R.J. Morien on behalf of the applicant and Ms S. Ellery on
behalf of the respondent, pursuant to the powers conferred on
me under the Industrial Relations Act 1979, and by consent,
hereby order—

1. THAT Callessa Pty Ltd be exempted from its obli-
gations as prescribed in Clause 27 of the Children’s
Services (Private) Award arising from the closure of
the Tuart Hill Care and Learning Centre on 25 Sep-
tember 1998.

2. THAT this Order will not apply to any future closure
of the Tuart Hill Care and Learning Centre in the
event that Callessa Pty Ltd re-opens it.

3. THAT this Order applies only to the Tuart Hill Care
and Learning Centre and does not apply to any other
business operated by Callessa Pty Ltd.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

STATE RESEARCH STATIONS, AGRICULTURAL
SCHOOLS AND COLLEGE WORKERS AWARD

1971.
No. 23 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

The Hon Minister for Agriculture and Another.
No. 281 of 1999.

State Research Stations, Agricultural Schools and College
Workers Award 1971.

COMMISSIONER P E SCOTT.
6 April 1999.

Order.
HAVING heard Mr M Lourey on behalf of the Applicant and
Mr K Bui on behalf of the Respondents and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the State Research Stations, Agricultural Schools
and College Workers Award 1971 be varied in

accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 6th day of April 1999.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 26.—Wages: Delete this clause and insert the fol-

lowing in lieu thereof—
(1) Department of Agriculture (increments based on serv-

ice)—
A B C

Rate Per Rate Per Rate Per
Week Week Week
First Second Third and

Year of Year of Subsequent
Service Service Years of

Service
$ $ $

(a) General Operative
Grade II - 348.09 -

Arbitrated Safety
Net Adjustments 48.00

Total 396.10
(b) General Operative

Grade I 371.66 375.97 379.55
Arbitrated Safety

Net Adjustments 48.00 48.00 48.00
Total 419.65 424.00 427.55

(c) Agricultural
Operative 379.76 384.17 387.86

Arbitrated Safety
Net Adjustments 48.00 48.00 48.00

Total 427.75 432.20 435.85
(d) Senior Agricultural

Operative
(Tradesperson) 423.83 428.75 432.96

Arbitrated Safety
Net Adjustments 48.00 48.00 48.00

Total 471.85 476.75 480.95
(e) Senior Agricultural

Operative Special 476.83 484.00 491.18
Arbitrated Safety

Net Adjustments 48.00 48.00 48.00
Total 524.85 532.00 539.20

(2) Ministry of Education (increments based on perform-
ance provided that for entry to the level of (d) hereof the
employee shall hold the appropriate qualification)—

A B C
Rate Per Rate Per Rate Per

Week Week Week
$ $ $

(a) Agricultural Training
Officer Level 1 433.67 438.80 443.21

Arbitrated Safety
Net Adjustments 48.00 48.00 48.00

Total 481.70 486.80 491.20
(b) Agricultural Training

Officer Level 2 449.87 455.30 459.71
Arbitrated Safety

Net Adjustments 48.00 48.00 48.00
Total 497.90 503.30 507.70

(c) Agricultural Training
Officer Level 3 466.68 472.42 481.03

Arbitrated Safety
Net Adjustments 48.00 48.00 48.00

Total 514.70 520.40 529.05
(d) Agricultural Training

Officer Level 4 496.30 511.68 527.05
Arbitrated Safety

Net Adjustments 48.00 48.00 46.00
Total 544.30 559.70 573.05
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(3) Ministry of Education (increments based on perform-
ance)—

A B C D
Rate Per Rate Per Rate Per Rate Per

Week Week Week Week
$ $ $ $

(a) Kitchen Staff
employee
Level 1 370.84 377.50 381.71
Arbitrated Safety
Net Adjustments 48.00 48.00 48.00
Total 418.85 425.50 429.70

(b) Kitchen Staff
employee
Level 2 387.55 395.85 400.98
Arbitrated Safety
Net Adjustments 48.00 48.00 48.00
Total 435.55 443.85 449.00

(c) Kitchen Staff
employee
Level 3 412.15 421.17 435.01 443.51
Arbitrated Safety
Net Adjustments 48.00 48.00 48.00 48.00
Total 460.15 469.20 483.00 491.50

(d) Kitchen Staff
employee
Level 4 448.23 455.92 460.73
Arbitrated Safety
Net Adjustments 48.00 48.00 48.00
Total 496.25 503.90 508.75

(4) Employees of the Ministry of Education performing
Housemaster’s duties shall be entitled to payment in accord-
ance with the rates and conditions prescribed by the
Government School Teachers’ Salaries Award.

(5) (a) For the purposes of (2) and (3) hereof, the following
is to apply—

Assessment Within Levels
It is agreed that a performance management system should
be used to assess the employee’s performance and suit-
ability to move from one increment point (A, B or C) to
another within a particular level.
The personnel involved in assessing Agricultural Train-
ing Officers shall be—

— the Principal (or nominated representative) and the
Farm Supervisor (or Agricultural Teacher) at the es-
tablishment.

(b) A copy of this assessment and relevant documents will
be sent to the employer’s Head Office and the employee shall
be entitled to the next annual increment.

(c) In the event of an assessment that the performances has
been unsatisfactory, the employee will be given three (3)
months to show an improvement and be reassessed for his/her
increment and suitability to continue employment in that ca-
pacity.

(d) Employees will be subject to periodic review in order to
receive an increment.

(6) (a) Assessment to a Higher Classification
There is a specific requirement at each level to master a

number of major areas on the farm, as outlined in the National
Core Curriculum Farm Skills Training Guide. The assessment
procedure has been agreed to and should be read in conjunc-
tion with the “definitions” and “wages” clauses of this award.

(b) The Assessment Panel shall consist of the following:
Employer Nominee, Supervisor and the Appropriate Member
of Advisory Council.

(c) The assessment will be based on criteria established by
the National Core Curriculum and consistent in every instance
of assessment. Success will be determined by the criteria out-
lined and tested by this document and the panel members’
decision must be unanimous. Criteria in addition to that out-
lined in the National Core Curriculum, assessed by the
nominated panel will be the Agricultural Training Officer’s
ability to demonstrate and communicate with the students.

(d) Reasons for the decision are to be made available to the
Agricultural Training Officer.

(e) The assessment report will then be forwarded to the Co-
ordinator of Agricultural Education to be processed as a
reclassification. Further increments within the level, (exclud-
ing and unless Level 4) will be subject to annual review;
however the progression from one classification to another is
not restricted by a qualifying time period.

(f) In the event that an employee wishes to appeal against
the result of the assessment, the following is to apply—

(i) The employee shall forward to the Co-ordinator
of Agricultural Education for receipt within 14
days of the decision being made, a written state-
ment outlining the reason and grounds for
disputing the decision.

(ii) On receipt of such written statement, the employer
shall notify the Union of that fact.

(iii) The employer may require the original assessment
panel to comment in writing to the Co-ordinator stat-
ing the reasons for unsuccessful assessment.

(iv) A review panel will then be appointed to reassess
the claim.

(v) The decision of the review panel will be accepted by
the employer and by the Union as final.

(vi) Nothing in the foregoing shall be construed so as to
limit or pre-empt the rights of any employee pursu-
ant to the Industrial Relations Act 1979.

(7) The rates of pay in this award include the arbitrated safety
net adjustment payable under the June 1998 State Wage Case
Decision. This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are
regulated by this award which are above the rates prescribed
in the award. Such above award payments include wages pay-
able pursuant to enterprise agreements, consent awards or
award variations to give effect to enterprise agreements and
over award arrangements. Absorption which is contrary to the
terms of an agreement is not required.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, except those re-
sulting from enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
MINERAL SANDS INDUSTRY AWARD 1991.

No. A3 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Construction, Mining, Energy, Timberyards, Sawmills &
Woodworkers’ Union of Australia, Western Australian

Branch and Others

and

RGC Mineral Sands Limited and Others.

No. 2178 of 1998.

15 March 1999.

Order.
WHEREAS on 9 December 1998 the application cited herein
(the substantive application) was filed in the Commission pur-
suant to section 40 of the Industrial Relations Act, 1979 (the
Act) for a variation to the Mineral Sands Industry Award 1991;
and

WHEREAS on 12 February 1999 the applicants applied for
interim injunctive relief, in terms substantially the same as the
relief sought in the substantive application; and
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WHEREAS on 17 February 1999 the Commission heard
the application for an interim injunction; and

WHEREAS on 23 February 1999 the Commission issued
its decision and dismissed the application for an interim in-
junction for the want of jurisdiction, and power to grant the
interim injunctive orders pursuant to the nature of the applica-
tion made; and

WHEREAS on 4 March 1999 the Commission received a
facsimile transmission from Counsel for the applicants wherein
the opinion is expressed that the grounds upon which the ap-
plication for an interim injunction was dismissed have
application to the substantive application and the question is
posed whether the Commission also proposes dismissal of the
substantive application; and

WHEREAS on 4 March 1999 the Commission forwarded a
copy of the immediately aforementioned facsimile transmis-
sion to Counsel for the respondents with a request that the
respondents declare their position regarding dismissal of the
substantive application; and

WHEREAS on 11 March 1999 the Commission received a
facsimile transmission from Counsel for the respondents ex-
pressing the view that the Commission does not have the power
to dismiss the substantive application without a hearing un-
less there is consent to that course by the applicants;

AND WHEREAS on 11 March 1999 the Commission re-
ceived a facsimile transmission from Counsel for the applicants
wherein it was indicated that given the grounds on which the
application for an interim injunction was dismissed, the appli-
cants do not wish to be heard further upon such matters as
they apply to the substantive application;

NOW THEREFORE the Commission, being satisfied that
the grounds upon which the beforementioned application for
an interim injunction has been dismissed apply equally to the
substantive application and hence the Commission is without
jurisdiction to hear and determine the substantive application
and therefore further proceedings in relation to that applica-
tion are not necessary or desirable in the public interest and
pursuant to the power conferred on it under the Act, hereby
orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—

AGED AND DISABLED PERSONS HOSTELS
AWARD 1987.
No. A6 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Brightwater Care Group (Inc) and Another

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch.

No. 978 of 1998.
19 March 1999.

Reasons for Decision.
COMMISSIONER C.B. PARKS: The Commission is asked
to interpret clauses 21.—Board and/or Lodging and 27.—Call
Allowance, of the Aged and Disabled Persons Hostels Award
1987, to the extent necessary to provide answers to the fol-
lowing questions—

(a) What is meant by the term “principal place of resi-
dence” in—

(i) clause 21(3);
(ii) clause 27(5).

(b) Can an employee “reside” at the hostel, for the pur-
poses of clause 27(1), if the hostel is not the
employee’s home?

(c) Can an employee be required to attend the hostel to
be available for call, pursuant to clause 27, and at
the same time be off duty within the meaning of the
award—

(i) Where the employee has his or her home at
the hostel?

(ii) Where the employee is required to leave home
to attend the hostel?

(d) Can clause 27 apply to an employee who is re-
quired to leave home and be in attendance at the
hostel, during his/her off duty period, to be avail-
able for call?

Clauses 21.—Board and/or Lodging and 27.—Call Allow-
ance are set out hereunder. The provisions to be interpreted or
said to be material to that process have been identified with
bold type.

“21.—BOARD AND/OR LODGING
(1) Where employees are provided with Lodging by

the employer, the following charges, or deduc-
tions as the case may be, may be made by the
employer—
Lodging $23.00 per week
Lodging for employees
sharing rooms $11.60 per week
Lodging for self contained
furnished single accommodation
within hostel grounds $37.80 per week

For the purposes of this clause “Lodging” means a
room constituting a bedroom, together with commu-
nal toilet, laundry and sitting room facilities.

(2) (a) The amounts herein prescribed shall be varied
as the result of State Wage Case variations to
the rate of wage for a supervisor by the same
proportion and at the same time.

(b) Any variation to the lodging charges shall be
calculated to the nearest ten cents.

(3) An employee in receipt of the call allowance pre-
scribed by Clause 27.—Call Allowance of this
award shall not be charged for lodging except
where the hostel is the principle [sic] place of resi-
dence of the employee.

(4) Notwithstanding the charges in subclause (1) em-
ployers may charge higher rates for the
accommodation described provided that—

(a) any increase above the rate prescribed is not
greater than 20% of the increase in wages that
the affected employee received or will receive
by the inclusion of the new rates contained in
Clause 27.—Call Allowance and,

(b) any increase is reasonable having regard to the
nature of the accommodation provided.”

“27.—CALL ALLOWANCE
(1) An employee who resides at the hostel and who is

required to remain available for call during their
off-duty period, shall be paid at the rate of $5.00
per hour for each hour spent on call.

(2) This payment shall include the first hour of call
out or the first two call outs [sic] whichever comes
first.

(3) Call outs [sic] (after the first hour or the first 2 call
outs [sic] whichever comes first) to be paid at a mini-
mum of 30 minutes provided that payment is not
made twice for the same period.

(4) Call outs [sic] (after the first hour or the first 2 call
outs [sic] whichever comes first) shall be paid at over-
time rates.

(5) On-Call shifts shall be of no more than 12 hours
duration (or 14 hours if the hostel is the worker’s
principle [sic] place of residence).
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(6) Notwithstanding anything to the contrary in this
clause the rate prescribed in this clause shall apply
as follows—

(a) Independent hostels with 1-10 beds
1/11/96 1/5/98 1/5/99
$3.00 $4.00 $5.00

(b) Independent hostels with 11-20 beds
1/11/96 1/8/97 1/5/98
$3.00 $4.00 $5.00

(c) All other hostels $5.00 from 1st day of
November 1996.

(d) Leave is reserved for small local government
operated hostels to make a application in re-
spect of the phase in of the new on call rates
as per paragraphs (a) and (b).

(e) The dates in this sub-clause shall refer to the
first pay period on or after the specified date.”

It was submitted by the agent for the applicants that the prin-
ciples to be applied in interpreting an award are—

• those applied when interpreting statutes deeds and
other documents

• extrinsic material may be considered when interpret-
ing a document if the language thereof is ambiguous
or susceptible to more than one meaning

• extrinsic material is not to be applied to contradict
the language of a document when such has a plain
meaning

The primary contention is that the provisions of the two
clauses to be interpreted are not ambiguous when read in the
relevant context, that is, the words used ought not be consid-
ered in isolation from the general framework of the surrounding
language nor from the nature of the industry and the mode of
operation for which application the award has been structured.
It is said that allowance should be made for the fact that provi-
sions of an award may not have been drafted by skilled
draftsmen, hence there ought not be adherence to the strict
technical meaning of words and they be given meaning con-
sistent with the intention of the draftsmen.

The Full Bench of the Commission, in the matter of an ap-
peal, AFTPI v ALHMWU (78 WAIG 1119), considered the
terms of clause 21.—Call Allowance of the Award which op-
erated prior to December 1996 and attributed a meaning to the
word “resides” appearing in a precedent condition contained
therein.

The present day clause is that established by an amending
order, operable December 1996 (77 WAIG 473). Subclause
(1) thereof, although partially reworded, retains the same prec-
edent condition with the criteria of “An employee who resides
at the hostel …”. Subclause (5) of the current clause refers to
an employee’s principal place of residence, again as a criteria,
with regard to the maximum duration of an “on call” shift.
The Award does not define the nature of an “on call” shift.
However, it is common ground that such is a shift involves an
employee being in attendance at the hostel operated by their
employer, overnight, and for the most part of which the em-
ployee is not required to actively perform work but may sleep
or engage in leisure activities, but is required to attend the
needs of the frail and dependant residents of the hostel if called
upon to do so, ie when “called out”, during the course of the
“on call” shift.

The argument of the applicants is succinctly expressed in a
written summary provided to the Commission. That part of
the argument directed to particular provisions within the Award,
the significance of the words used, and how such ought be
construed as a whole I therefore reproduce hereunder—

“• The word “resides” in clause 27(1) of the award can-
not be interpreted without regard to clauses 21(3)
and 27(5) of the award.

• Clause 21(3) of the award relevantly provides that
“an employee in receipt of the call allowance pre-
scribed by clause 27—Call Allowance shall not be
charged for lodging except where the hostel is the
principle (sic) place of residence of the employee”.

• Clause 27(5) provides that “on-call shifts shall be of
no more than 12 hours duration (or 14 hours if the

hostel is the worker’s principle (sic) place of resi-
dence)”.

• Clearly an employee may be rostered on call, in ac-
cordance with clause 27, whether or not the hostel is
the employee’s principal place of residence.

• Clause 27(5) is of added significance. It prescribes
the maximum length of an on-call shift shall be 12
hours, where the hostel is not the employee’s “prin-
cipal place of residence” and 14 hours where the
hostel is the employee’s “principal place of resi-
dence”.

• Given that an employee must “reside” at the hostel
(as that term is understood within the meaning of the
award) before the call allowance clause can apply at
all [clause 27(1)], the effect of clause 27(5) is to pre-
scribe that an employee who “resides” at the hostel,
without it being his or her “principal place of resi-
dence”, may only be rostered on call for a maximum
of 12 hours (2 hours less than if the hostel was the
employee’s “principal place of residence”).

• The only logical rationale for distinguishing between
such an employee and an employee whose “princi-
pal place of residence” is the hostel, is if the first
mentioned employee, though residing at the hostel
for the purpose of the award, returns home at the end
of each shift (the imposition would obviously be
greater if the employee was required to be away from
home hence the shorter shift length).

• In other words the word “resides” in clause 27(1)
must be taken to include temporary residency for the
duration of the shift. Were it otherwise clause 27(5)
would serve no purpose.

• Once it is accepted that “reside” includes temporary
residence for the period of the on call shift, it auto-
matically follows, from clause 27(1), that an
employee may be required to attend and remain (ie
reside) at the hostel for the duration of an “on call
shift” yet still be “off-duty” within the meaning of
the award.”

The Union argues that the word “resides” as it relates to an
employee described in subclause (1) of clause 27.—Call
Allowance continues to have the meaning attributed to it by
the Full Bench (op cit). That is so contends the Union because
the material part of subclause (1) is unchanged and although
subclause (5) now contains reference to an employee’s princi-
pal place of residence, the terms of the subclause do not
expressly have a relationship with, or provide a qualification
to, the purpose of subclause (1). Hence the phrase “principal
place of residence” is not a relevant consideration.

The principles of interpretation to be observed by this Com-
mission have often been addressed by the Full Bench. In the
matter of G Parri & M Parri v WABLPPU (78 WAIG 2344)
the Full Bench stated—

“An award is to be interpreted in according (sic) with the
principles laid down in Norwest Beef Industries Ltd and
Derby Meat Processing Co Ltd v AMIEU 64 WAIG 2124
(IAC) (see also AEEFEU v Minister for Health 71 WAIG
2253 (IAC)).
It is necessary to give to the words their ordinary and
natural meaning unless to do so is to render ambiguous or
absurd the meaning to be attributed to the clause. Further,
if to do so is to attribute a meaning which is inconsonant
with the meaning or purpose of the award or the remain-
der of the provisions of the award, then one takes a
different approach.
It is necessary to read the subject provisions of the award,
including Clause 7(3), in the context of the whole of the
award.”

Hence I apply these principles as I am bound to do.
Earlier herein I observed that clause 27.—Call Allowance

has been amended somewhat from that which the Full Bench
considered in AFTPI v ALHMWU (op cit). It is plain that at
the time of that decision clause 21.—Board and/or Lodging,
subclause (3), then contained reference to an employee’s prin-
cipal place of residence however no mention is made of that
within the Reasons for Decision and therefore I conclude that
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such was not a matter considered by the Full Bench at the
time. Both clause 27, subclause (5), and clause 21, subclause
(3), refer to an employee’s principal place of residence in a
way which makes such place the criteria which determines the
different categories of employees who undertake “on call”
shifts. It is readily apparent that the word “principal” has been
used in conjunction with those of the “place of residence” in
order to identify the place which has the character of a main or
primary residence. Clause 21(3) expressly refers to an em-
ployee who is in receipt of the call allowance prescribed by
clause 27, wording which I think ought be construed to mean
an employee who is not simply in receipt of such but one who
receives the allowance by right as a consequence the employee
“residing” at the hostel. Clause 21, as a whole deals with the
provision of lodging to employees by the employer and the
charges an employer may make for such lodging. Subclause
(3) plainly presumes that an employee engaged upon an “on
call” shift will occupy lodging provided at the hostel. The
subclause exempts an employee from any charge for such lodg-
ing except where the hostel is the “principal” ie main or primary
place of residence of the employee. Hence the subclause rec-
ognises that there are two categories of employees who,
pursuant to clause 27(1), qualify for payment of the allow-
ance. One category whom the hostel provides with overnight
lodging and the other category for whom the hostel lodgings
are their usual place of abode, their main or primary place of
residence.

Clause 27(5) limits the duration of an “on call” shift. A shift
of not more than 12 hours duration may be required by the
employer except where the hostel is the main or primary place
of residence for an employee who undertakes such a shift, in
which case the shift may have a longer duration. Subclause
(1) of the clause stipulates that an employee who “resides” at
the hostel and who is required to remain available for a call, is
to be paid the prescribed monetary allowance for each hour
spent “on call”. Although the term “on call shift” is not used in
the subclause it is readily apparent that such is the period an
employee who “resides” at the hostel spends “on call” and is
that to which the prescribed hourly allowance relates. Whilst
undertaking an “on call” shift the employee may be called
upon to assist a frail and dependent resident ie “called out”,
that being another element of the “on call” system now dealt
with by subclauses (2), (3) and (4). The clause stipulates a
code of regulation in relation to the “on call” shift system op-
erating in the industry. It therefore follows the meaning of the
word “resides” used in subclause (1) must be considered in
context with the current provisions of the clause as a whole.

In the matter of AFTPI v ALHMWU (op cit) the Full Bench
considered the word “resides” in isolation and concluded that
it referred to the employee’s normal place of residence or abode
and where the hostel served in that capacity. That to my mind
no longer holds good given that the clause has been expanded
to address more fully the “on call” system which operates and
there is now the express recognition in subclause (5), re-en-
forced by clause 21(3) that an employee may either temporarily
“reside” in lodgings at the hostel in order to be available to
respond to “calls out” or may “reside” in lodgings at the hostel
where such is the employee’s main or primary place of resi-
dence.

I now turn to consider the term “off-duty” which also ap-
pears in clause 27(1). The term is not defined for the purpose
of the clause, nor is it defined for any other purpose within the
Award notwithstanding it appears elsewhere therein. Clause 8
– Hours of Work, stipulates the ordinary hours of work and
how and when they are to be worked. Subclause (2) thereof
also declares that an employee is entitled to a number of clear
days “off-duty” either each week or each fortnight. Clause 22.
– Roster, subclause (4), touches upon the subject of “duty”
and prohibits an employee from being rostered “for duty” be-
fore a period of 8 hours has elapsed between the previous
rostered shift of the employee. Both clauses 8(2) and 22(4) are
mandatory prescriptions and have the obvious purpose of en-
suring that an employee has minimum periods free from duty
at the intervals specified.

In common labour relations parlance the term “off duty” is
used to describe the period that an employee is free from per-
forming duties for the employer. And that, it seems to me, is
how the term has been used in clauses 8(2) and 22(4).

The essence of clause 27.—Call Allowance, subclause (1),
with regard to the operational effect of the term “off duty” is
unaffected by the amendments to the clause which has oper-
ated from December 1996, hence it remains the same as that
considered by the Full Bench in AFTPI v ALHMWU (op cit).

In the matter AFTPI v ALHMWU (op cit), the Hon Presi-
dent cited with approval the view of the Senior Commissioner,
with whom Scott C agreed, in an earlier appeal which involved
the same parties (77 WAIG 1891). There it was held—

“There can be little argument but that a person who is on
call can also be regarded as working in the ordinarily ac-
cepted sense of the term (see: Minister for Health and
Others v Hospital Employees’ Industrial Union of Work-
ers, W.A.(supra); and see too: Western Australian Police
Union of Workers v The Honourable Minister for Police
(1981) 61 WAIG 1906). Nonetheless, the provisions of
Clause 27 of the Award seem to imply that an employee
is only entitled to the on call allowance when they are
“off duty”. Furthermore, the clause, by its reference to an
employee being “required to work” in response to a call,
infers that he is not working unless and until responding
to a call. Consistent with this the clause also appears to
indicate that when answering a call, an employee is no
longer to be paid the allowance, but instead presumably
the normal rate of pay under the Award. In all those cir-
cumstances, and having regard to the general rule that a
leave entitlement is based on the ordinary hours of work,
it may well be correct to say that a person entitled to the
allowance is not entitled to have the period of on call
included in the calculation for payment of annual leave.
However, in my view, although Clause 27 stipulates that
to be eligible to receive the on call allowance, an em-
ployee must be “off duty”, it does not follow that everyone
who is paid the allowance is in fact off duty. In this case,
having regard to the obligations imposed on Mr
McCutcheon by his roster, it is questionable whether he
was in fact “off duty” in the sense that he was not work-
ing. The Award, unlike the Minimum Conditions of
Employment Act 1993, does not say that an employee
who resides at the workplace and remains on call is not
working. Rather, it simply specifies what a person who
fits that category is to be paid.” (emphasis added).

Fielding and Scott C, in their joint reasons upon the second
appeal, in relation to the employee involved, a Mr McCutcheon,
held with regard to the shifts undertaken by him which are
now the type designated “on call” shifts within the Award—

“The very fact that Mr McCutcheon was rostered for a
shift requiring him to come to and remain at the workplace
for a stipulated period, makes it difficult to say that he
was not on duty.”
…..
“Mr McCutcheon was not merely rostered to be on-call,
as the Appellant contends. He was required to remain on
the Respondent’s premises during the entire period of his
shift for the purpose of responding to those calls.”
……
“It follows that if Mr McCutcheon is working and on duty
for that period, he could not at the same time be off duty
for the purposes of Clause 27.”
…..
“The situation faced by Mr McCutcheon is in stark con-
trast to the situation where an assistant supervisor who is
a permanent resident in the hostel and although not
rostered to work on a particular day, is nonetheless re-
quired to remain available to answer calls from residents.”

The passages which I have emphasised in the extract (su-
pra) are observations which remain valid in relation to the
current wording of clause 27(1). That wording with regard to
the term “off duty” reveals no apparent ambiguity and there-
fore it is not open to the Commission to consider the extrinsic
material upon which the applicants seek to rely.

The answers to the questions posed are therefore—
(a) (i) The main or primary place of residence.

(ii) The main or primary place of residence.
(b) Yes, in the context the term is used for the purpose

of clause 27.
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(c) (i) Yes
(ii) No

(d) Yes, clause 27 can apply although the employee will
not be “off duty”.

I make the observation that draftsmen of an Award may not
be technically adept at that task but this Award suggests that
less than adequate care or attention has been devoted to the
task. Although it has no bearing on the present interpretation
there are fundamental errors in the two clauses considered
which are indicative of the point. The title of a clause ought
reasonably indicate the subject matter dealt with therein. Clause
21 purports to deal with “Board and/or Lodging” yet it deals
with the subject of lodging alone. Clause 27 has the title “Call
Allowance” yet the amendments operative from December
1996 extended the effect of the clause beyond the prescription
of an allowance alone. Additionally the word “principle” has
been wrongly used for that of “principal” in both clauses.

Appearances:Mr J. Blackburn on behalf of the applicants.
Mr N. Whitehead on behalf of the respondent.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Attorney General

and

Civil Service Association of Western Australia Incorporated.

No. PSAC 8 of 1999.

17 March 1999.

Interim Order.
WHEREAS following industrial action at the Banksia Hill
Detention Centre and Rangeview Remand Centre commenc-
ing on 17 February 1999, and conciliation proceedings, an
interim order pursuant to section 44(6)(ba) was issued to pre-
vent further deterioration of industrial relations between the
parties pending further conciliation and, if need be, arbitra-
tion; and

WHEREAS the order imposed certain conditions to apply
for a period of three weeks pending discussions;

WHEREAS the parties have reported to the Commission on
16 March 1999 on those discussions; and

WHEREAS the parties have not resolved all the issues be-
tween them and have scheduled a further discussion; and

WHEREAS in view of all this I have concluded that a fur-
ther interim order in the same terms should apply for one more
week to allow for those discussions to be followed through to
exhaustion;

NOW THEREFORE, I the undersigned pursuant to the pow-
ers conferred under the Industrial Relations Act, 1979, and
specifically section 44(6)(ba) do hereby order—

1. THAT subject to there being no industrial action ini-
tiated by employees who are members of the Civil
Service Association of Western Australia Incorpo-
rated (“the CSA”) and who are employed at the
Banksia Hill Detention Centre or Rangeview Remand
Centre, the employer shall ensure that, for a period
of one week from the 17th day of March 1999—

(a) in addition to the two person Recovery Team
arrangements applying in the workplace, a
Response Team is established with its person-
nel to be volunteers operating on a five line
roster; and

(b) the nominated personnel on the Response
Team are utilised at all times to respond to in-
cidents.

2. THAT 1. hereof is to be in addition to any recourse
by the employer at any time within the three weeks
to the Emergency Support Group; provided that if in
that time the group workers, through the CSA, re-
quest that these personnel be withdrawn, the
employer will consider that request on its merits and
having regard for any security evaluations at that
time, will advise its answer, with reasons, within 24
hours of the request being raised.

3. THAT either party, on the giving of 24 hours notice
to the other party, may apply to the Commission to
vary, revoke or otherwise set aside the terms of this
Order.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Registrar, Western Australian Industrial Relations
Commission.

No. P35 of 1998.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR.

12 March 1999.

Direction.
WHEREAS on 20 August 1998 The Civil Service Associa-
tion of Western Australian Incorporated (CSA) applied to the
Public Service Arbitrator for a hearing and determination pur-
suant to s.80E of the Industrial Relations Act, 1979 in relation
to a contention by the CSA that a restructure undertaken by
the Department of the Registry had resulted in a decision to
abolish a number of positions in the absence of justification to
do so; and

WHEREAS the CSA also contended that if it could be shown
that justification does exist to abolish certain positions then
the Registrar has failed to give due and proper consideration
to internal redeployment and training to enable some current
employees to perform similar duties within their classifica-
tion levels. The CSA sought orders that the implementation of
the new structure be suspended until such time as it could be
demonstrated that the duties to be performed by members,
whose positions had been identified as surplus to requirements,
are in fact no longer performed by the Registry; and

WHEREAS it was further contended that if it could be dem-
onstrated that the positions are redundant, employees occupying
those positions should be given the opportunity to transfer to
similar positions within the new structure at their current clas-
sification and/or be provided with sufficient training to enable
them to perform the new roles; and

WHEREAS pursuant to s. 32 of the Act, the Commission
conducted a conference between the parties on 24 September
1998; and

WHEREAS at that conference the Commission recom-
mended that the names of those employees that had been placed
on a redeployment list without their consent be removed; that
the members involved should have their options explained to
them; that they should be made aware what might occur if
they decide not to register for redeployment; it should be made
clear to them that it may be in their best interest to cover all
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eventualities because the repercussion if they did not might be
that if they were not on the redeployment list when the jobs
came to an end they might not have a position in the Registry;
and

WHEREAS on 27 January 1999 the Commission had cause
to request the CSA to advise it in writing of the current status
of the application within 7 days; and

WHEREAS on 2 February 1999 the CSA requested the
Commission keep the file open as it continued to monitor
the process of staff development following the restructure;
and

WHEREAS on 9 February 1999 the CSA wrote to the Reg-
istrar requesting a meeting to discuss developments in the
matter; requesting updates on the current number of fixed con-
tract employees, whether those positions are to be made
available to displaced permanent employees as contracts ex-
pire and a request to be informed of vacant positions within
the Registry and the possibility of transferring displaced em-
ployees to those items; and

WHEREAS on 22 February 1999 the CSA requested that
the conference be reconvened; and

WHEREAS on 12 February 1999 the CSA wrote to the Reg-
istrar seeking specific answers to a series of questions relating
to the information requested in the CSA’s letter of 9 February
1999; and

WHEREAS on 26 February 1999 the CSA wrote to the Com-
mission seeking certain orders be made against the Registrar
in relation to the matter; and

WHEREAS at the conference held on the 4 March 1999 the
Commission was told that no written response had been re-
ceived to any of the questions posed in either of the letters of
9 February and 26 February 1999 and no information had been
received save that given to Mr Finnegan of the CSA by the
Human Resources Manager, Mr Cantrell, in a meeting con-
ducted between them; and

WHEREAS the Commission has power under s. 32 of the
Act, to give such directions and make such orders as in the
opinion of the Commission will prevent the deterioration of
the industrial relations in respect of a matter until conciliation
or arbitration has resolved the matter and to encourage the
parties to exchange or divulge information which in the opin-
ion of the Commission would assist in the resolution of the
matter; and

WHEREAS the Commission has decided to exercise those
powers and will require the parties to comply with directions
which are designed to assist them to bring the dispute to an
end—

• The Registrar will be required to supply answers in
writing to all of the questions posed by the CSA in
the letters of 9 and 26 February 1999.

• In order to ensure that a proper written formal as-
sessment of the skills and competencies of each of
the officers involved in these matters is prepared,
the Registrar will arrange for a professional inde-
pendent body to conduct an audit of the skills and
the competencies of each of the officers, being Mr
Ranjit Ratnayake; Ms Cheryl D’Souza; Ms Jasmine
Richards; Ms Lena Dundon and Ms Nanette Con-
stant.

• That each of the officers named above be advised of
any vacancy occurring in the Department of the Reg-
istry, whether or not at their level but to which they
may be suited, prior to the filling of that vacancy
either by a temporary or permanent officer, whether
employed in accordance with a fixed contract or any
other form of contract.

• Subject to the outcome of a formal audit of skills,
each officer named above be offered training to en-
hance employment potential both inside and outside
the Department of the Registry. That it be made clear
to each of the officers named above that they have a
responsibility to ensure that they are able to take
advantage of employment opportunities both within
the Registry and outside it and that failure by them
to demonstrate that they have taken advantage of
available opportunities to enhance their employment

prospects may leave them in a position where there
is no employment for them within the Department
of the Registry.

NOWTHEREFORE pursuant to the powers vested in it by
s. 32 of the Industrial Relations Act, 1979 the Commission
hereby directs—

1. THAT the Registrar will be required to supply an-
swers in writing to all of the questions posed by the
CSA in the letters of 9 and 12 February 1999; and

2. THAT in order to ensure that a proper written formal
assessment of the skills and competencies of each of
the officers involved in these matters is prepared,
the Registrar arrange for a professional independent
body to conduct an audit of the skills and the compe-
tencies of each officers being Mr Ranjit Ratnayake;
Ms Cheryl D’Souza; Ms Jasmine Richards; Ms Lena
Dundon and Ms Nanette Constant; and

3. THAT each of the officers named in Direction 2
hereof be advised of and assessed in relation to any
vacancy occurring in the Department of the Regis-
try, whether at their level or not but to which they
may be suited prior to the filling of that vacancy ei-
ther by a temporary or permanent officer. This advice
must occur whether that temporary or permanent of-
ficer will be employed in accordance with a fixed
contract or any other form of contract; and

4. THAT subject to the outcome of a formal audit of
skills, each officer named in Direction 2 hereof, be
offered appropriate training to enhance their employ-
ment potential both inside and outside the Department
of the Registry; and

5. THAT the Registrar serve upon each of the officers
named in Direction 2 hereof a copy of this Direction
to ensure that they are aware of the intention of this
Commission that it be made clear to each of them
that they have a responsibility to ensure that they are
able to take advantage of employment opportunities
both within the Registry and outside it and that fail-
ure by them to demonstrate that they have taken
advantage of available opportunities to enhance their
employment prospects may leave them in a position
where there is no employment for them within the
Department of the Registry; and

6. THAT the parties report back to the Commission at
a time and date to be fixed no later than 30 days
from the date hereof.

(Sgd.) J.F. GREGOR,
[L.S.] Public Service Arbitrator.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin James Alford

and

Comfortwear Footwear.

No. 1100 of 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

19 March 1999.

Reasons for Decision.
CHIEF COMMISSIONER: The applicant claims unfair dis-
missal from the position of sales executive with the respondent
company.
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Mr Alford commenced employment on 10th March 1997.
His employment was terminated on 27th May with payment of
one week’s pay in lieu of notice.

The “Particulars of Claim” set out in the application and the
following extract from the “Notice of Answer and Counter
Proposal” are confirmed by the parties to summarise their re-
spective positions.

For the applicant:
“4 On the morning of Tuesday the 27th of May 1997,

Grant Brinklow (General Manager) asked me into
his office only to say he was letting me go. I vigor-
ously asked for his reasons when he replied that “He
was not happy with me and I did not get back to
clients”. These were the only reasons for dismissal!
The fact that there were no indications or
forewarnings, written or verbal communications prior
to my dismissal, categorically it was an unfair dis-
missal.
The lack of systems training, structure, no call cy-
cles, no sales manager (however discussions were
held with Grant Brinklow when he was available,
which was very limited). There was no reasonable
feedback. With poor communication from
comfortwear and no structure of the firm for sales
executives, I felt that the time I had invested in
comfortwear, I had initiated a weekly call cycle, rap-
port was being built with clients, problems were
slowly being solved, but of course this all takes times,
sound invested time! Hence that is why I feel it is a
categorically an unfair dismissal.”

And for the respondent:
“6.1 The applicant’s employment was terminated as a re-

sult of his poor performance and attitude which
manifested itself in a lack of enthusiasm, poor fol-
low through of his allotted tasks, lack of adherence
to instructions and poor feedback from customers;

6.2 The applicant was counselled by senior sales staff
and Mr Grant Brinklow (“Brinklow”) the respond-
ent’s general manager, of his shortcomings but failed
to improve his performance;

6.3 On 27 May 1997, Brinklow terminated the appli-
cant’s employment with the respondent for the
reasons outlined above and within the probationary
period;

6.4 At termination the applicant was paid one week’s
pay in lieu of notice.”

The respondent company is engaged in the manufacture and
sale of range of footwear. Industrial footwear is an important
part of its market. Mining companies, processing operators
and those engaged in rural activities, local government and
public authorities are major customers. In this market it is
claimed, and I accept that to secure and maintain a competi-
tive edge, the respondent must develop a client base and
maintain customer loyalty through the standard of service pro-
vided. This requires that rapport be established between the
sales executive and the client, that stock returns are collected
promptly and that telephone calls are returned. The relation-
ship is enhanced with regular visits by the representatives and
coordination and cooperation between field sales staff and of-
fice personnel in attending to customer needs.

The applicant was recruited on the basis that he was an ex-
perienced sales person. In this respect he would be motivated
enthusiastic and aware of the requirement to develop customer
relationships.

The terms of employment were, in the first instance proba-
tionary.

“The first 3 months of your employment will be a proba-
tionary period during which time either you or the
company may terminate the employment at any time
(without) giving any reason but subject to reasonable
notice” (Exhibit A—Contract of Employment).

The applicant’s services were terminated approximately two
weeks before the expiry of the probationary period.

It was Mr Alford’s evidence that he maintained levels of
enthusiasm and dedication in learning the footwear business
and in promoting the interests of the company through client

contacts. As evidence of this he cites weekly reports completed
by him and his attendance to matters outside normal working
hours. While he acknowledges that he made mistakes and in
particular a failure to attend to the needs of one client, Mr
Alford claims that he had to operate within a structure which
was unsupportive and lacked systems. There was no direct
supervision of the sales staff. The sales manager was located
in Victoria and visited this state from time to time. There was
no counselling from the general manager and the respondent
failed to provide management reports following weekly meet-
ings. Mr Alford categorically states that at no time was he
given any warnings about his performance and indeed received
positive feed back from the general manager when he initiated
the topic of his performance. There was no one else in the
company from whom he could seek assistance if Mr Brinklow
was not available.

However Mr Alford concedes that the general manager spoke
to him on a number of occasions about complaints from cli-
ents. It is acknowledged that the matters raised went to the
applicant’s failure to return phone calls, that he had not done
“pick ups” and did not effectively follow up matters raised by
customers. Mr Alford agrees that Mr Brinklow had continu-
ously emphasised the need for him to address matters the
subject of customer complaints. Finally it conceded that when
his services were terminated that Mr Brinklow told Mr Alford
the reasons why he was dissatisfied with his performance.

Through Mr Brinklow, the general manager, the respondent
set out the process by which Mr Alford was appointed to the
position of sales executive. An extensive interview was con-
ducted and the company’s expectations were explained to him
by reference to a job description. Given the applicant’s expe-
rience it was expected that he would “hit the ground running”.
To ensure familiarity with the company’s operations and to
meet its clients Mr Alford accompanied another sales execu-
tive in visiting customers for two weeks. Concern about the
applicant’s effectiveness in securing sales prompted Mr
Brinklow to organise a training session for Mr Alford with the
sales manager. Sales techniques successfully used by com-
pany staff were explained.

It is acknowledged that the applicant was required to work
within an informal structure where staff were expected to par-
ticipate in team approach to promoting the success of the
company. Mr Brinklow states that while Mr Alford was not
given formal sessions or feed back on his performance or coun-
selling he was informed on issues that arose and that had to be
addressed. This came from him and other members of staff
working, within the team. Mr Brinklow identifies the approach
developed within the company as “peer review”. Weekly man-
agement meeting were an important feature of this approach.
Issues confronting the company, short term objectives and ini-
tiatives being pursued were discussed by senior members,
including Mr Alford, at these meetings. Tasks were allocated
and “report backs” were given on progress. This approach re-
inforced the company culture and were seen as a method of
promoting the team approach with the applicant.

It was Mr Brinklow’s evidence that Mr Alford failed to re-
spond positively to these initiatives. He was tardy in performing
the tasks allocated. The request to contact a major customer in
the mining industry went unanswered for three weeks. This
together with the delay in preparing travel itineraries for cus-
tomer calls as requested and complaints from customers about
failing to follow up matters raised by them and to call and
collect stock (“pick-ups”) lead Mr Brinklow to conclude that
the applicant lacked enthusiasm. Furthermore he believed that
Mr Alford’s attitude was not conducive to building customer
relations, a fundamental requirement in a competitive market.
This was the subject of evidence provided by Ms Fischer a
sales clerk with the respondent. Apart from customer com-
plaints to her that they experienced difficulty in being able to
contact the applicant on the phone, he had failed to open an
account for a customer despite several requests to do so. When
confronted with this his response had been flippant about the
consequences.

The applicant’s failure to realise the expectations the respond-
ent had for him was reflected in his sales performance. During
the period of probation the applicant did not earn any commis-
sion under the incentive scheme for increasing sales from
existing customers or from new business.
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Mr Brinklow was emphatic in refuting that he had at any
time conveyed to the applicant that he was doing a good job.
Furthermore he denied that the applicant had ever requested
an assessment of his performance.

Additional evidence presented by the respondent went to
the applicant’s unavailability to take phone calls and to return
customer calls, his failure to maintain a clean company car
and his lack of enthusiasm in maximising the opportunities to
liaise with clients on a trip to the Goldfields. Some of this
evidence was presented by way of sworn affidavit and could
not be the subject of cross examination. There was however
testimony from Mr Brinklow, Mr Fletcher and Ms Fisher some
of which in important aspects contradicted that presented by
the applicant.

The fact that the applicant’s employment was subject to a
three month probationary period imputes that the respondent’s
right to terminate the employment relationship can be “more
easily” exercised than would be the case if the applicant had
been appointed to a permanent position. (See Carter & An-
other v Community Aid Abroad Trading Pty Ltd (1991) AILR
264). However that is not to say that a probationary employee
can be dealt with harshly or unfairly. (See the Full Bench in
Hutchinson v. Cable Sands (WA) Pty Ltd (Matter No 1970 of
1998—Unreported).

The provision of a probationary period is an extension
of the selection process. It is a period of training which
allows time for assessment and adjustment to standards of
performance and conduct. (See Stanton C in Airline Host-
esses Association v. Qantas Airways Limited (1974) AILR
785).

On the evidence presented I accept that the respondent
company established the environment within which the
applicant was given the opportunity to develop his sales
expertise in the specialised footwear industry. Training,
induction and support were available to him. I reject the
assertion that the company had not established proper sys-
tems for a new employee to operate within. The weekly
management meeting were the focal point of planning and
performance. There meetings presented the forum for dif-
ficulties to be raised and for support to be requested. There
is nothing to indicate that the applicant availed himself of
this opportunity. He is an experienced salesperson not a
novice. It is insufficient to cite copies of reports as evi-
dence of enthusiasm an application. The test is whether or
not customer relationships were being established and for
these to be translated into sales. This was not the case here.
Important customers experienced difficulty in contacting
the applicant and in some instances failed to get satisfac-
tion.

I accept the evidence of Mr Brinklow that no positive
feedback about performance was given to Mr Alford and
that, as the applicant acknowledges, concerns were con-
veyed to him about customer complaints, his lack of
diligence in preparing itinerary reports and following up
on client calls. I accept that these matters were not pur-
sued in formal counselling but were undertaken within the
general context of the probationary appointment and ini-
tiatives by the respondent to give the applicant training
and direction through weekly management meetings.

It appears that while the applicant is a well presented
and experienced salesperson he was unable to come to
terms with the work environment established by the re-
spondent company. Mr Alford could not work effectively
without a formal sales management hierarchy. He was
unable to establish the client relationship through regular
contact and service necessary for the respondent’s busi-
ness to prosper. In all of the circumstances there is nothing
which shows that the applicant was harshly or unfairly dealt
with by the respondent when his services were terminated
within the probationary period of his contract.

The application is dismissed.
Appearances:Mr K J Alford on his own behalf.
Mr A Randles on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin James Alford

and

Comfortwear Foortwear.

No. 1100 of 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

19 March 1999.

Order.
HAVING heard Mr K J Alford on his own behalf and Mr K A
Randles on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application is dismissed.
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stuart Anderson

and

Mount Edon Tarmoola Operations Pty Ltd.

Nos. 1244 and 2106 of 1998.

COMMISSIONER A.R. BEECH.

18 February 1999.

Reasons for Decision.
Mr Anderson was employed by the respondent in the posi-

tion of Processing Plant Shift Supervisor within the processing
department at the respondent’s operations at Tarmoola. He
commenced his employment at the end of June 1997. As part
of his conditions of employment he was supplied with accom-
modation at the Tarmoola single persons’ quarters.

The Commission has two applications before it. The first
application, No. 1244 of 1998, relates to the withdrawal of Mr
Anderson’s accommodation by the respondent from 20 June
1998. In it, Mr Anderson claims that he was denied, from that
date, a benefit under his contract of employment, ie the provi-
sion of accommodation, by his employer. He seeks an order
restoring to him the value of that accommodation denied him.
The second application, No. 2106 of 1998, relates to his dis-
missal on 24 November 1998 for serious misconduct. It alleges
that his dismissal was harsh, oppressive or unfair and he seeks
re-instatement. Both the withdrawal of Mr Anderson’s accom-
modation and his dismissal relate to the one incident and both
applications were heard together.

I find the relevant facts to be as follows. The incident
occurred in the evening of 2 June and the early morning of
3 June 1998. It involved a female employee of the camp
catering/cleaning contractor, Ms Sutton. Ms Sutton was
due to commence work at 4.30am on 3 June. I accept the
evidence that she started late that morning and was in an
extremely distressed state. I also accept the evidence which
is to the effect that Ms Sutton was too distressed to work
and returned to her room. At the instigation of her em-
ployer, Ms Sutton was offered assistance and was returned
to Perth on the next available commercial flight. Her em-
ployer ensured that she was accompanied on that journey
and she was later, as I understand it, offered further assist-
ance as she recovered. Indeed, it is appropriate to say that
her employer acted with the most appropriate concern for
her welfare and is to be commended.
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The respondent, in its capacity as Mine Manager, was noti-
fied of these happenings. The Resident Manager was Mr
Chadwick. His first knowledge of the events was when he
received a call from Mr Adams, the Catering Manager for the
catering/cleaning contractor. Mr Adams had spoken with Ms
Sutton after she had returned to her room. Mr Adams informed
Mr Chadwick that Ms Sutton had told him that she had been
sexually assaulted. Mr Adams did not know who was alleged
to have assaulted Ms Sutton. That news was of sufficient con-
cern to Mr Chadwick that he arranged for the police to be
notified of the event. Mr Chadwick subsequently spoke to Ms
Kelly, the Manager, Contract Support, of the catering/clean-
ing contractor. However, in the absence of any other
information from Ms Sutton the only other action taken by the
respondent at that stage was to increase the security for the
residential quarters and hold a meeting of the female employ-
ees to answer their queries and attend to their concerns. Mr
Adams also informed the police of his understanding of the
events and was interviewed by them. The Commission does
not know if there was a formal investigation by the police and
does not know of the outcome if there was one. Given that Ms
Sutton had not made any statement, nor taken any other steps,
in relation to the issue, the matter rested there for approxi-
mately one week.

The removal of Mr Anderson’s accommodation
Approximately one week or so after the incident, Mr

Chadwick received a telephone call from Ms Kelly. Ms
Kelly informed Mr Chadwick that she had spoken with
Ms Sutton, and Ms Sutton had identified Mr Anderson as
the person who had “hurt” her (to use Ms Kelly’s words).
Also at this time Mr Chadwick was made aware of a home
video which had been taken on the evening/early morning
of 2/3 June 1998 of a party at which Mr Anderson was
present. Mr Chadwick’s evidence is that the extract of the
video which he saw, approximately 30 seconds which had
been edited from the original, showed Mr Anderson, in
Mr Chadwick’s opinion, to be a more forceful person than
Mr Anderson was known to be normally, when he was at
work. The conversation on the video suggested to him that
Mr Anderson was referring to an incident involving a fe-
male and that “she was asking for it”. He requested that
the video be forwarded to the police, as he was not confi-
dent of reaching a conclusion. Following the advice from
Ms Kelly regarding Ms Sutton having identified Mr
Anderson, he asked Mr Anderson to meet with him.

When Mr Anderson reported to him, Mr Chadwick asked
him where he was on the evening/early morning of 2/3 June
1998, made reference to the video and Ms Sutton’s identifica-
tion of him and asked him to show cause why his
accommodation should not be removed. Mr Chadwick de-
scribed Mr Anderson’s response as one of moderate shock and
anger. Mr Anderson admitted that he had been in S’s room on
that evening after returning to camp with Ms Sutton and with
two other people after drinking at the hotel that evening. How-
ever, although sex had been spoken of by Ms Sutton to him,
nothing had happened and there was no incident. Mr Chadwick
then referred to the camp rules and indicated that Mr Anderson’s
accommodation was withdrawn. In the evidence before the
Commission the evidence of Mr Chadwick and of Mr Anderson
differ slightly concerning the dialogue which passed between
them on this occasion. However, I have not found the differ-
ence to be of significance. It is sufficient for the decision which
I have reached in this matter to have identified the basis upon
which Mr Chadwick met with Mr Anderson, the denial by Mr
Anderson of any wrongdoing, and the reasons why Mr
Chadwick made his decision to withdraw Mr Anderson’s ac-
commodation. Its removal was later confirmed to him in a
memorandum (exhibit 5) dated 19 June 1998. The memoran-
dum states—

“Further to our discussion today, I confirm that your ac-
commodation at Tarmoola Village has been withdrawn,
effective 20 June 1998.
This discussion is based on your actions of the evening of
2 June 1998, where you are alleged to have hurt an em-
ployee of the Camp catering staff.
You confirm you visited her room and the following day
that person had to be removed from site in a distressed
state and is currently undergoing counselling.”

For the sake of completeness, it is noted that Mr Chadwick
also withdrew Ms Sutton’s accommodation. His basis for do-
ing so is his understanding of the camp rules which indicate—

“In the event of a fight, all parties involved regardless of
blame are liable to have their accommodation withdrawn.”

Mr Chadwick viewed the situation as one where there had
been a disturbance in the camp, and someone had been hurt.
He assigned no fault but applied the rule as he saw it. Indeed,
he regarded the rule as sufficiently important that it gave him
no discretion in the matter. It was for that reason that S’s ac-
commodation was also withdrawn.

On the afternoon of 20 June 1998 Mr Anderson became very
distressed and requested to be taken to hospital. Mr Anderson
was admitted to hospital and arrangements were made for him
to take sick leave and a flight to Perth, and counselling assist-
ance, was arranged. Mr Anderson left site on 22 June 1998.
He returned to site on 19 August and resumed work.

No further incident of relevance occurred between the with-
drawal of Mr Anderson’s accommodation and his dismissal.
Mr Anderson continued to work. He found accommodation in
a caravan park and paid $70.00 per week for his accommoda-
tion. Ms Sutton did not return to that site, but eventually was
found work elsewhere. Mr Anderson lodged application 1244
of 1998 in the Commission and this led to a conference on 29
September 1998 before the Commission, otherwise constituted,
in accordance with the ordinary course of events. No agree-
ment was reached at that conference and it was set down for
hearing.

The dismissal
On 27 October 1998 the respondent received a letter from

Ms Sutton on her employer’s letterhead. It consisted of one
sentence which alleged that she had been “subject to an un-
provoked physical assault by Mr Anderson on 2 June 1998”. I
pause here to note that Mr Anderson, through his Counsel, Mr
Edwards, drew to the Commission’s attention a statement made
in correspondence from the respondent to Mr Anderson fol-
lowing the conference on 29 September 1998 that the
respondent’s researches in preparation for the hearing of his
claim might uncover matters to Mr Anderson’s detriment.
While there was some suggestion in the submissions of Mr
Edwards that the Commission should view the statement as
either a threat, or possibly as an abuse of process, the manner
in which the suggestion was presented to the Commission does
not permit a firm conclusion on the issue and I do not take it
any further.

Mr Chadwick was no longer the Resident Manager. It was
the new Resident Manager, Mr Richardson, who received the
letter from Ms Sutton. He believed it required action on his
part. He reviewed the file notes regarding the incident and the
withdrawal of Mr Anderson’s accommodation and on 16 No-
vember 1998 he wrote to Mr Anderson stating that an allegation
had been made against him by Ms Sutton that he had sub-
jected her to an unprovoked physical assault on 2 June 1998.
It noted that, since then, the respondent had been investigating
the allegation but, as it could not be substantiated at the time,
the accommodation for both him and Ms Sutton had been with-
drawn. It attached a copy of the letter from Ms Sutton and
stated that the respondent was now obliged to “re-open the
investigation”. It gave Mr Anderson an opportunity to respond
to the allegation at a meeting proposed for 23 November 1998.

In fact, Mr Anderson chose to reply in writing to Mr
Richardson as an alternative to the meeting proposed for 23
November 1998. On 21 November Mr Anderson gave Mr
Richardson a written response (exhibit 8) which totally de-
nied “in any way, shape or form” assaulting Ms Sutton as
alleged.

On 24 November 1998 the respondent dismissed Mr
Anderson for serious misconduct. The dismissal was effected
in writing (exhibit 9) and states—

“After consideration of your response, and taking into
account the evidence, we have reached the conclusion that
you did assault Alison Sutton on 2 June 1998 without
provocation. This amounts to serious misconduct. Your
employment is therefore terminated, on notice, in accord-
ance with your employment contract and you will be paid
one month’s pay in lieu of notice, and accrued annual
leave to 31 December 1998…”
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Conclusions
Both Mr Anderson and the respondent agree that the two

issues before the Commission, the withdrawal of accommo-
dation and the fairness or otherwise of the dismissal, require
different considerations. I have found it convenient to deal
with the issue of the fairness or unfairness of the dismissal
first.

Mr Anderson’s dismissal will be unfair if the respondent’s
right to dismiss Mr Anderson has been exercised so harshly or
oppressively towards him that it amounts to an abuse of that
right (re Undercliffe Nursing Home (1985) 65 WAIG 385). It
is an objective test, not a subjective test. Where, as here, the
respondent defends the claim of unfair dismissal by alleging
misconduct, the respondent bears an evidentiary onus to—

“… demonstrate that insofar as was within its power, be-
fore dismissing the employee, it conducted as full and
extensive investigation into all of the relevant matters
surrounding the alleged misconduct as was reasonable in
the circumstances; it gave the employee every reasonable
opportunity and sufficient time to answer all allegations
and respond thereto; and that having done those things
the employer honestly and genuinely believed and had
reasonable grounds for believing on the information avail-
able at that time that the employee was guilty of the
misconduct alleged; and that, taking into account any
mitigating circumstances either associated with the mis-
conduct or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily establish any
of those matters will probably render the dismissal harsh,
unjust or unreasonable.”

Bi-Lo Pty Ltd v Hooper [ 1992] 53 IR 224 at 229-230 as
cited with approval in Western Mining Corporation v AWU
(1997) 77 WAIG 1079 at 1084.

If the respondent does discharge that onus then it is up to the
applicant to show that the respondent’s right to dismiss him
has been exercised so harshly or oppressively towards him
that it amounts to an abuse of that right. This procedure is
quite well settled in this Commission and is also illustrated in
C v Quality Pacific Management (1993) 73 WAIG 988 (per
Sharkey P at 995; Fielding C at 997, 998; Salmon C express-
ing no opinion on the point) relied upon by the respondent.

I do not find the decision of the Full Bench of the AIRC in
McLauchlan v Australia Meat Holdings (Print Q1625, 5/6/
98, unreported) to which Mr Edwards referred, to express a
contrary view. At page 10 of the decision the Full Bench
stated—

“On the basis of the foregoing we are of the view that in
determining a s.170CE(1)(a) application the Commission
is bound to consider whether, on the evidence in the pro-
ceedings before it, the termination was `harsh, unjust or
unreasonable’, provided that the evidence concerns cir-
cumstances in existence when the decision to terminate
the employment was made (underlining omitted).”

and—
“Findings made by an inquiry established by the employer
will be relevant to the Commission’s determination of
the issues before it provided it is established that:
- the employer conducted a full and extensive investiga-
tion into all of the relevant matters as was reasonable in
the circumstances;
- the employer gave the employee every reasonable op-
portunity to respond to allegations; and
- the findings were based upon reasonable grounds.
While such findings are relevant they do not conclusively
determine whether the termination was harsh, unjust or
unreasonable. That issue is to be decided by the Commis-
sion on the evidence in the proceedings before it. The test
is not whether the employer believed, on reasonable
grounds after sufficient inquiry, that that employee was
guilty of the conduct which resulted in termination.
A termination may be unjust because, on the evidence
before the Commission, the employee was not guilty of
the misconduct on which the employer acted. Further, a
termination may be unreasonable because it was decided
on inferences which could not reasonably have been drawn
from the material before the employer. Even where the

findings of an employer’s enquiry are reasonable the Com-
mission may conclude that a termination of employment
on the basis of those findings was harsh because the pen-
alty was disproportionate to the misconduct [Byrne v
Australian Airlines Ltd at 465 per McHugh and Gummow
JJ].”

In my view, these extracts are not inconsistent with the man-
ner in which this Commission is to properly approach an
application pursuant to the Industrial Relations Act, 1979 claim-
ing unfair dismissal.

It is clear from Mr Anderson’s letter of termination that the
respondent found him guilty of the misconduct alleged. That
is, the respondent concluded that Mr Anderson did assault Ms
Sutton on 2 June 1998 without provocation. With respect to
Mr Richardson, that conclusion was not reasonably open on
the material that was before him. Mr Richardson was the deci-
sion maker. He had before him an allegation from Ms Sutton
which consisted of only a single sentence. He also had before
him a written, and comprehensive, rejection of that allegation
from Mr Anderson. In that regard, Mr Richardson was in no
significantly different a position than Mr Chadwick had been
some four to five months earlier. At that time, Mr Chadwick
had been orally advised that Ms Sutton had identified Mr
Anderson as the person who had “hurt” her. He put that to Mr
Anderson and Mr Anderson denied it. Mr Chadwick had dealt
with the same matter as Mr Richardson, not a different matter.
Although Mr Richardson had the allegation of Ms Sutton in
writing, that is a difference in form, but not a difference in
substance. It was a simple allegation by Ms Sutton in writing
which was equally denied in writing. The fact that the allega-
tion was now in writing rather than oral takes the allegation no
further. The fact that it was in writing added nothing to the
respondent’s knowledge of the allegation which it had before
it when the respondent removed Mr Anderson’s accommoda-
tion.

While I am able to conclude that the respondent had an hon-
est and genuine belief in Mr Anderson’s guilt, it cannot be
validly said that the respondent had reasonable grounds for
that belief. The allegation was most serious. For that reason it
should have conducted as full and extensive investigation into
all of the relevant matters surrounding the alleged misconduct
as was reasonable in the circumstances. In fact, the respond-
ent made no separate investigation following the receipt by
Mr Richardson of Ms Sutton’s allegation at all. It merely ac-
cepted the allegation and preferred the allegation of Ms Sutton
to the denial of Mr Anderson. Its basis for doing so needs to be
reasonable in the circumstances. Mr Richardson’s reasons in-
clude that he thought ill of Mr Anderson because he saw Mr
Anderson’s written response as being an avoidance by Mr
Anderson of a face to face meeting. From this, he assumed
guilt. However, that conclusion is not reasonably open. Mr
Anderson’s reason for writing his response is quite credible.
He was asked to respond to a one-sentence allegation. He did
so in an appropriate written manner. It should not be held
against him that he did so as an alternative to a face-to-face
meeting.

Further, Mr Richardson took into account what he had
gleaned from the documentation on the respondent’s file.
That documentation may have shown that an incident had
occurred, however, it did not provide any further informa-
tion concerning Mr Anderson. The conclusion Mr
Richardson reached was not reasonably open to him on
that material.

Furthermore, Mr Richardson assumed Mr Anderson was
aware of that documentation. However, as he conceded in cross-
examination, Mr Richardson took into account statements of
persons who had assisted Ms Sutton at the time of which Mr
Anderson was probably unaware. In doing so, Mr Richardson
did not give Mr Anderson a reasonable opportunity to respond
to the material that Mr Richardson was going to take into ac-
count. Given the serious nature of the misconduct alleged, that
would be sufficient to find the dismissal was unfair. But even
putting that to one side, while Mr Richardson may have be-
lieved that the reports of Ms Sutton’s distressed state meant
that an incident had, indeed, occurred, it is not reasonable on
the evidence that he had before him to believe Mr Anderson
guilty of the misconduct alleged.

His dismissal, for that reason, was unfair.
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I find it necessary to make the following observation. I
am prepared to accept that an incident occurred which
caused Ms Sutton considerable distress. It was worthy of
investigation. The only direct evidence before the Com-
mission regarding the incident which occurred with Ms
Sutton is the evidence of Mr Anderson. His evidence de-
nies any assault as alleged by Ms Sutton. He was
cross-examined on that evidence. Ms Sutton was not called
to give evidence and there is no reason for the Commis-
sion not to accept Mr Anderson’s evidence. Although the
respondent sought to tender a statutory declaration from
Ms Sutton which was said to support the allegation she
had made, in the absence of Ms Sutton being available to
be cross-examined on it, the statutory declaration could
not count in evidence against the sworn evidence of Mr
Anderson which was tested under cross-examination. Ac-
cordingly i t  was not accepted into evidence. The
Commission pointedly does not draw any conclusions
whether Mr Anderson did or did not commit the act al-
leged by Ms Sutton. The issue before the Commission is
simply whether his dismissal, because of the allegation,
was fair. That is an entirely different question.

The primary remedy in the event of a dismissal being unfair
is re-instatement. Re-instatement is sought by Mr Anderson
and there is no suggestion at all that re-instatement is imprac-
ticable. I therefore order that Mr Anderson be re-instated in
his former position. In the circumstances of this case, where
Mr Anderson sought re-instatement, and the hearing of his
claim of unfair dismissal was incorporated into the already set
dates of the hearing of his denied contractual benefit claim, I
do not find that Mr Anderson failed to mitigate his loss. An
Order will also issue requiring the respondent to pay to Mr
Anderson the wages he would have received between the date
of his dismissal and the date of his re-instatement had he not
been dismissed.

The removal of Mr Anderson’s accommodation
Mr Anderson’s second claim regarding the denial of con-

tractual benefit raises a different, though not unrelated,
consideration. It is conceded that Mr Anderson was entitled to
the provision of accommodation under his contract of service.
The question is whether Mr Anderson breached the Camp Rules
for which the respondent was entitled to withdraw the accom-
modation.

The respondent relies upon the rule that—
Fighting in the SPQ is strictly forbidden. In the event of a
fight, all parties involved regardless of blame are liable
to have their accommodation withdrawn.

The Commission appreciates that a camp rule which states
that, in the event of fighting both parties will have their ac-
commodation removed, is an important rule. It is essential,
particularly in a remote mining location, to have rules which
will immediately and forcefully address fighting. However,
the adoption of an inflexible rule may, in some circumstances,
lead to unfairness. As the Federal Court observed in relation
to rules or policies—

“Employers can promulgate policies and give direc-
tions to employees as they see fit, but they cannot
exclude the possibility that instant dismissal of an
individual employee for non-compliance may, in the
particular circumstances of an individual case, be
harsh, unjust or unreasonable.”

Sheppard and Heerey JJ in Bostik (Australia) Pty
Ltd v Gorgevski (No. 1) (1992) 41 IR 452 at
460.

Although that case was concerned with a dismissal the prin-
ciple is applicable to the situation where there is an inflexible
rule. For example, an employee dismissed for fighting who
was an innocent party will be likely to have been unfairly dis-
missed (Forest Products, Furnishing and Allied Industries
Union v Wesfi Pty Ltd (1992) 72 WAIG 610). What will be
required, therefore, is an investigation by an employer into an
alleged fight. The result of that investigation may well be the
application of the policy position. But the application of the
policy position without such an investigation leaves the em-
ployer exposed in the event that the conduct of one or other of
the parties, or perhaps both of them, does not deserve the ap-
plication of the policy.

In this case, the camp rules cover a situation where there has
been a fight. There certainly was not evidence before the Com-
mission of a “fight”. The respondent urged on the Commission
a broad interpretation of the word “fight”. However, the Rules
themselves do not support such a broad interpretation. “Van-
dalism, unruly behaviour or misuse of company property”
mentioned in the 4th paragraph of page 1 of the Rules is seem-
ingly different from “fighting”. However, those three former
acts do not lead to the withdrawal of accommodation. Fight-
ing does. I am therefore reluctant to adopt a broad view of the
word “fighting” if the Rules themselves differentiate between
fighting and vandalism, unruly behaviour or misuse of com-
pany property. The evidence available to it, and indeed to the
Commission, does not reasonably allow the conclusion that
there was a fight. There was no reasonable basis for with-
drawing the accommodation of both Ms Sutton and Mr
Anderson.

Further, the evidence of Mr Chadwick reveals that he also
relied upon what he observed in the video in his decision to
withdraw Mr Anderson’s accommodation. With respect to Mr
Chadwick, I have viewed the video closely and am unable to
find any passage within it where Mr Anderson makes any state-
ment of the kind Mr Chadwick attributed to him. I am unable
to say whether Mr Anderson’s demeanour in the video is dif-
ferent from his usual demeanour, given that he admitted having
a number of stubbies of beer that evening, but a mere differ-
ence in his appearance does not reasonably allow a conclusion
adverse to him in these circumstances. As Mr Chadwick was
mistaken in what he saw and heard in the video, his decision
to withdraw Mr Anderson’s accommodation in reliance on it
was in error.

In the absence of any reliable evidence, the respondent could
not reasonably conclude that Mr Anderson had been guilty of
fighting that would warrant the removal of his accommoda-
tion. I accept that it was of concern to the respondent that a
serious incident allegedly occurred. But Mr Anderson denied
any involvement in the incident, notwithstanding his admis-
sion that he had been in Ms Sutton’s room that evening.
Whether he is guilty of the more serious sexual assault which
had been reported to Mr Chadwick is a matter for the police.
If the police have been unable to pursue the matter, it means
the respondent is hardly in a better position to do so on the
evidence available to it. In the absence of Mr Anderson being
in breach of the camp rules, his accommodation should not
have been withdrawn. The fact that it was means that Mr
Anderson was, indeed, denied a benefit under his contract of
employment. I therefore find his claim proven.

The relief claimed by Mr Anderson is the rate of $25.00 per
day (which covers his accommodation but not food costs) for
those days when he would have been resident in camp (that is,
not on either leave or rostered days off) is granted. The pay-
ment is to cover the period when Mr Anderson was on site and
is therefore limited to the period between the removal of his
accommodation and his dismissal.

The Order to issue
The Commission therefore issues an Order declaring that

Mr Anderson has been denied a benefit under his contract of
employment and that he was unfairly dismissed by the respond-
ent. The Order to issue will require the respondent to pay Mr
Anderson the wages he would have earned between the date
of dismissal and the date of his re-instatement as if he had not
been dismissed, together with the cost of his accommodation
foregone between the date it was removed until the date of
dismissal. A liberty to apply is reserved in the event that the
parties are unable to agree on the sum of money to be calcu-
lated in accordance with this Order.

A Minute of the Proposed Order now issues.
Appearances:  Mr S. Edwards (of Counsel) on behalf of the

applicant.
Mr R.H. Gifford on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stuart Anderson

and

Mount Edon Tarmoola Operations Pty Ltd.

Nos. 1244 and 2106 of 1998.

11 March 1999.

Order.
HAVING heard Mr S. Edwards (of Counsel) and later Mr S.
Kemp (of Counsel) on behalf of the applicant and Mr R.H.
Gifford on behalf of the respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act 1979, hereby—

A. DECLARES that Stuart Anderson was unfairly dis-
missed by Mount Edon Tarmoola Operations Pty Ltd
on 24 November 1998.

B. ORDERS—
(1) THAT within 7 days of the date of this Order

Stuart Anderson be reinstated, without loss of
accrued rights and privileges, in the employ-
ment of Mount Edon Tarmoola Operations in
the position previously held by him (namely
Processing Plant Shift Supervisor).

(2) THAT Mount Edon Tarmoola Operations Pty
Ltd shall regard the period between 24 No-
vember 1998 and the date that Stuart Anderson
is reinstated as a period of proper and con-
tinuous service by Stuart Anderson under his
contract of employment.

(3) THAT Mount Edon Tarmoola Operations Pty
Ltd shall forthwith pay to Stuart Anderson a
sum of money equal to the wages he would
have earned between 24 November 1998 and
the date of reinstatement in accordance with
this Order as if he had worked for that period.

C. DECLARES that Stuart Anderson has been
denied a benefit under his contract of service
by Mount Edon Tarmoola Operations Pty Ltd.

D. ORDERS—
(1) THAT Mount Edon Tarmoola Opera-

tions Pty Ltd provide Stuart Anderson
with single accommodation at the
Mount Edon Tarmoola camp site situ-
ated in Leonora in accordance with his
contract of employment upon Stuart
Anderson recommencing work in ac-
cordance with the provisions of Order
B(1) above.

(2) THAT Mount Edon Tarmoola Opera-
tions Pty Ltd forthwith pay to Stuart
Anderson, at the rate of $25.00 per
day, for those days when he would
have been resident in camp (that is,
not on either leave or rostered days
off) for the period between 20 June
1998 and 24 November 1998, by way
of a benefit under his contract of
service.

E. THAT liberty to apply is reserved to the parties for
21 days from the date of this Order in the event that
they are unable to agree on the payments to be made
in accordance with this Order.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Tracey Ascenso

and

Plainscape Pty Ltd trading as Phoenix Park Estate Agency.

No. 13 of 1997.

22 March 1999.

Reasons for Decision.
COMMISSIONER C.B. PARKS: The respondent corporation
conducts a real estate agency which is operated by Bartolomeo
Marano and Ross Scata who are said to be “the principals” of
the business. Tracey Ascenso, a former employee of the re-
spondent, claims that she was unfairly dismissed from her
employment with the respondent and asks that she be com-
pensated for the loss of wages she experienced as a consequence
of the dismissal, and further, that she be awarded one week’s
wage in lieu of notice said to be due to her because of the
manner of dismissal.

Ms Ascenso commenced her employment with the respond-
ent on 23 January 1996 when she was engaged to act as the
receptionist, which duties included clerical and book-keeping
work. This employment ended on 30 December 1996, the day
on which Ms Neri commenced employment with the respond-
ent, and the same day the respondent informed the applicant
that her employment was to end and Ms Neri was to assume
her role.

Messrs Marano and Scata were both satisfied with the work
performance of the applicant. Their sole reason for deciding
to terminate her employment was based on their belief that
she had been seeking alternative employment and their con-
cern that if she were successful a replacement employee may
require in the vicinity of 4 months training. That training would
need to be conducted in the office and provided by one of the
principals, a situation which would have serious financial im-
plications for the agency because the financial state of the
business was not satisfactory and would be exacerbated were
the material principal not actively soliciting business and pro-
ducing revenue. The Commission is advised that the agency
commenced operation in July of 1994 at which time there was
a third “principal” involved but that because of the poor finan-
cial performance of the agency that person elected to relinquish
his interest in the agency and exited the business in or about
July 1996.

At a time when Ms Ascenso was absent from the office un-
dertaking a period of leave, apparently in or about the end of
November 1996, Mr Marano discovered in an office desk draw
a copy of a letter from Ms Ascenso to a modelling agency
seeking modelling work. According to Mr Marano this dis-
covery did not initially cause him concern because he did not
think the nature of work sought would affect her employment
with the agency.

During the course of early December 1996 Ms Ascenso had
a conversation with Ms Nancy Oludag, the daughter of Mr
Marano and the Property Manager for the respondent, wherein
she mentioned the subject of alternative employment. Accord-
ing to Ms Oludag, the applicant indicated that she was seeking
alternative employment and in the pursuit of that had applied
to a banking institution for employment. It is conceded by the
applicant that she applied for alternative full time employment
both with a banking institution and with another business as a
visual merchandiser. Further, she was interested in obtaining
employment with higher remuneration and better career op-
portunities than were provided by the respondent.

At a date shortly prior to Christmas 1996 Mr Scata attended
the office outside of usual business hours to allow a family
member access to, and the use of, the agency photocopying
machine. At this time, what has been described as the cover
page to the written resume of Ms Ascenso was discovered
lying on the photocopy machine and the discoverer brought it
to the attention of Mr Scata and speculated to him that it showed
Ms Ascenso was seeking alternative employment.

The discovery of the resume cover page, and the receipt of
advice from Ms Oludag that Ms Ascenso was seeking alterna-
tive employment, caused Messrs Marano and Scata to conclude
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that such was the situation. For the reasons already noted (su-
pra), the decision was taken to replace Ms Ascenso and
immediate inquiries regarding availability for employment
were made to Ms Neri and another person, both of whom were
known and judged to be competent to immediately fulfil the
role in which Ms Ascenso was employed. Ms Neri was avail-
able for employment and accepted employment with the
respondent which commenced on 30 December 1996. On this
date Ms Neri attended the office of the respondent and, with-
out any prior advice to Ms Ascenso, was placed to work in the
role she performed. Immediately following the commence-
ment of Ms Neri the principals met with the applicant and
made known to her that her employment was to terminate and
the reason given for that was her seeking alternative employ-
ment. The effective date of dismissal, I am satisfied, was
proposed to occur at the expiration of one week’s notice but
that Ms Ascenso elected to leave the employment shortly fol-
lowing advice of her dismissal and that she did so leave with
consent of the respondent.

Ms Ascenso concedes, that she amended her written resume
and updated it to include mention of her employment with the
respondent, and that she used the respondent’s photocopier to
reproduce that resume.

That Ms Ascenso had photocopied her resume is not by it-
self evidence that she was actively seeking alternative
employment. Coupled with the mention Ms Ascenso was said
to have made to Ms Oludag regarding an employment appli-
cation to the banking institution, the copy of the resume
provided strong reason for Messrs Morano and Scata to sus-
pect that Ms Ascenso had sought alternative employment.
However, the decision to dismiss the applicant was taken with-
out either of the principals speaking to the applicant beforehand
to establish what in fact were her intentions. Had it been con-
firmed that Ms Ascenso had applied for alternative
employment, and therefore it was a possibility that she might
terminate her employment, does not mean she was about to
cease employment with the agency in a way, or at a time, which
would cause the respondent to face the particular difficulty
the principals feared might result.

At the time the principals made their decision to replace Ms
Ascenso the only direct indication that she may have sought
other employment was the hearsay information from Ms
Oludag. It was not put to the applicant that she had done so.
Consequently, no opportunity was provided for her to deny or
confirm what was alleged to have been said to Ms Oludag, or
to declare her intentions. There existed the possibility that Ms
Oludag had misunderstood what had been said to her, or alter-
natively, although her understanding was correct, Ms Ascenso
may have changed her mind about pursuing alternative em-
ployment but if she had intended to continue seeking other
employment the reason for that may have been of a nature that
the parties were able to address and resolve. The principals
assumed, without reasonable cause, that Ms Ascenso would
terminate the employment and that such would occur in a
manner and timing that would place the business in difficulty.

The applications which Ms Ascenso made for alternative
employment were unsuccessful however she told the Com-
mission that had she obtained suitable alternative employment
she would have terminated her service with the respondent.
Ms Ascenso also says she would have given a period of notice
to the respondent and delayed her departure as long as she was
able in order to assist with the training of her replacement if
that were necessary.

The respondents acted upon hearsay and assumption and
consequently they acted with poor judgement. They replaced
Ms Ascenso without discussing the matter with her before-
hand. The principals assumed the worst however no dialogue
occurred to establish whether that was the likely outcome. A
replacement for Ms Ascenso was readily discovered at the time
and that may also have been possible at some later date had
the applicant declared a commitment to pursue alternative
employment. No justifiable reason to dismiss Ms Ascenso
existed and the manner in which it was executed was unrea-
sonable, overall the dismissal was unfair.

The disclosure made by Ms Ascenso before the Commis-
sion make it plain that she was minded to obtain alternative
employment. Hence it was a question of time before that oc-
curred, plainly the applicant did not intend to remain with the

respondent in the longer term. Counsel for the applicant as-
serted that she, the applicant, has made numerous unsuccessful
job applications since her dismissal. Furthermore, the appli-
cant undertook a short training course in order to gain skills
intended to assist her in that pursuit. It was said that Ms Ascenso
was unlikely to gain employment in the near future and there-
fore she ought be awarded compensation for the loss of her
wages for a period of 26 weeks, the maximum said to be al-
lowable.

The assertion from Counsel for the applicant was not chal-
lenged on behalf of the respondent and I have reason to doubt
the accuracy of it. I conclude that Ms Ascenso has actively,
but unsuccessfully, attempted to gain employment to mitigate
her loss up to the date of hearing.

Although Ms Ascenso has not been able to gain employ-
ment to the date of hearing and that suggests she may not have
done so over the same period had she remained employed by
the respondent and continued to pursue alternative employ-
ment, I am not prepared to assume she would have remained
with the employer for the full period for which compensation
is claimed. There is however a discernible factual loss of wages
to the date of hearing and Ms Ascenso ought be compensated
to that degree. According to her application and her uncon-
tested testimony, her wage had been $323.00 per week and
consequently that is the established loss per week for the pe-
riod of 10 weeks.

There is a further claim that the applicant is entitled to, as a
matter of right, one additional week’s wages in lieu of her
working a week of notice. That has not been shown to be a
benefit to which Ms Ascenso is entitled pursuant to her con-
tract of employment and it fails on that count. The claim is
also not sustainable on the facts, notice was given to Ms
Ascenso and at her election, and with the consent of the re-
spondent, the employment terminated earlier.

Appearances: Ms K. Williams (of Counsel) on behalf of the
applicant

Mr C. Grasso (of Counsel) on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Tracey Ascenso

and

Plainscape Pty Ltd t/a Phoenix Park Estate Agency.

No. 13 of 1997.

7 April 1999.

Order.
HAVING heard Ms K. Williams, of Counsel on behalf of the
applicant and Mr C. Grasso, of Counsel on behalf of the re-
spondent the Commission, pursuant to the power conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT Plainscape Pty Ltd pay to Tracey Ascenso com-
pensation in the sum of $3,230 within 21 days from the
date of this Order.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Barrett

and

Fins.

No. 1533 of 1998.

COMMISSIONER P E SCOTT.

8 March 1999.

Reasons for Decision.
THE COMMISSIONER:  This is an application pursuant to
s.29 of the Industrial Relations Act 1979. The Applicant claims
that he has been harshly, oppressively or unfairly dismissed
from his employment with the Respondent and seeks com-
pensation.

On 2 March 1999, the Commission heard a preliminary ar-
gument as to whether the Applicant’s employment was subject
to a probationary period. Upon findings on that matter further
conciliation may be appropriate.

During that hearing, the Applicant gave evidence that on 8
July 1998, he and two representatives of the Respondent, Mr
Poland and Mr Holtham, reached agreement about his em-
ployment as Front of House Manager on a starting salary of
$35,000 per annum. After three months, the amount was to be
increased to $40,000. The Applicant says that when he asked
for clarification of terms and conditions, it was stated that this
was a three month contract.

The Applicant also gave evidence that he requested the taxa-
tion declaration form from a management employee, by the
name of Jody, who handed him an employment kit and said
that the forms he required were contained inside the kit. This
kit includes a document headed “Welcome to Fins Seafood
Grill” (Exhibit 1). This document sets out the objectives of
the business and certain terms and conditions of employment
including “Probationary Period” which says—

“During the first three months, which will be consid-
ered a probationary period, you will be assessed on your
grooming, punctuality, reliability, initiative, ability to work
as part of a team and the conscientiousness with which
you perform your duties”.

Under cross examination, the Applicant denied that a three
month contract constituted a probation, but it was clear that he
was not fully conversant with the implications to be drawn
from his employment being either probationary or on a three
month contract. Also, during cross examination, the Appli-
cant’s evidence was unreliable in that he initially said that he
“believed that the probationary period was for casual employ-
ees and junior employees under my control” (Transcript page
14). He later said that he believed that it applied to casual
employees and then, when the concept of casual employee
was discussed with him, he said that it related to “casual and
all other employees”, then that it applied to full time employ-
ees.

In the final part of the Applicant’s cross examination, he
conceded that in the discussion with Mr Holtham and Mr Po-
land when he was initially interviewed for the position, Mr
Poland said that he would be on 3 months probation—

“At that meeting, Mr Holtham did most of the talking
and asked most of the questions?——Correct.
And Mr Holtham said to you, “We’ll give you a go. You’ll
be on 3 months probation. If we like you, at the end of 3
months your salary will go up from 35,000 to 40,000.” Is
that correct?— That’s incorrect. It was Mr Poland that
said that.
It was Mr Poland who said that?—Mm.
And you accepted that?—Yes, because after that, Mr
Holtham said that he would draw up terms and condi-
tions of employment.”

(Transcript page 15)

Accordingly, I find that the Applicant’s employment was
the subject of a probationary period – he has conceded as much.
In any event, his evidence was so contradictory in that regard
and his understanding of terms so unreliable that his

credibility in respect of his initial and vehement denial that his
employment was not subject to a probationary period, has been
significantly diminished. Accordingly, I find that the Appli-
cant’s employment was the subject of a probationary period.

APPEARANCES: The Applicant appeared on his own be-
half

Mr Thorpe appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Barrett

and

Fins.

No. 1533 of 1998.

COMMISSIONER P E SCOTT.

30 March 1999.

Order.
WHEREAS this is an application pursuant to Section

29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on the 30th day of October 1998 and the 15th

day of February 1999, the Commission convened conferences
for the purpose of conciliating between the parties, however,
agreement was not reached; and

WHEREAS on the 2nd day of March 1999, the Commission
heard argument from the parties as to a preliminary matter;
and

WHEREAS on the 29th day of March 1999 the Applicant
advised the Commission that he did not wish to proceed with
the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Joseph Bateup

and

Total Peripherals Group.

No. 1929 of 1998.

16 March 1999.

Reasons for Decision.
COMMISSIONER S A CAWLEY: While there is a right un-
der the Industrial Relations Act, 1979 (‘the Act’) for a person
claiming unfair dismissal to apply to have that enquired into
and determined by this Commission, a person exercising the
right is expected to then pursue that claim in a reasonable and
responsible fashion, and expeditiously. Otherwise the process
may not only unreasonably impose on the other party it may
amount to an abuse of process and a burden on the commu-
nity. This is such a situation. This application is to be dismissed
because the applicant has not reasonably complied with the
regulations nor pursued it reasonably.

The background to this conclusion can be shortly stated. The
application was filed on 27 October 1998 but no declaration
of service of it on the respondent was filed as required or has
been at all. A request to the applicant by the Commission on
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16 November 1998 to confirm whether he intended to pros-
ecute his claim was not answered. That enquiry was reiterated
on 27 November 1998 and it was not until 18 December 1998
that the applicant responded to the effect that he wished to
proceed. A conciliation conference was listed for 10.30am on
12 January 1999 but on that morning, by telephone, the appli-
cant informed my Associate that his solicitor was unavailable
and as the applicant was in Broome he could not attend. He
was informed that the Commission was prepared to proceed
as listed with a telephone hook-up to Broome. The applicant
refused that option on the basis that it was not convenient to
his current work arrangements.

The Associate informed the applicant that in the circum-
stances his proceeding further on the claim might be at risk; to
which the applicant responded to the effect that that had better
not be the case because he knew important people in high
places. It is noted that the last part of the conversation is not
included because of the ‘threat’, which amounts to silliness,
but because the applicant was on notice from that point that
his conduct of the claim may become an issue. Nonetheless he
persisted in insisting that the conciliation proceedings not pro-
ceed. And, as in the absence of the applicant it would have
been futile, the conference was cancelled. It follows from the
circumstances described in the forgoing that the notice to the
respondent of this cancellation was exceptionally short.

It is quite clear from all this that the applicant had no inten-
tion for some time of either attending the conference or even
being available to take part in those proceedings. But there
was no notice to the respondent of this intention and, in the
circumstances, it is reasonably open to conclude that the re-
spondent was not only inconvenienced but put to some costs
as a consequence of the extremely short notice of the cancella-
tion. That is bad enough. There is also the extremely short
notice to the Commission and the absence of any good reason
for that.

Having regard for all this I concluded that this was a case
where the Commission should consider exercising the powers
available in section 27 (1) (a) of the Act to end a claim. The
applicant was given notice of this and afforded an opportunity
to be heard. He did not take up that opportunity.

Having considered all the circumstances I have concluded
that the claim should be discontinued pursuant to section 27
(1) (a) (ii) for want of reasonable prosecution. To do other-
wise would be to tolerate the failures of the applicant and, in
the resulting unfairness to the respondent, would be a course
contrary to section 26 of the Industrial Relations Act, 1979.
An order discontinuing the claim now issues.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Joseph Bateup

and

Total Peripherals Group.

No. 1929 of 1998.

16 March 1999.

Order.
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT this application shall be and is hereby  discon-
tinued for want of reasonable prosecution.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gaye Kippo

and

Microfusion Pty Ltd.
No.1434 of 1998.

COMMISSIONER J F GREGOR.
26 March 1999.

Reasons for Decision.
Gaye Kippo, the applicant was employed by Microfusion Pty
Limited from 24 January 1994 until 10 July 1998 on which
date the employment relationship was terminated by her dis-
missal. On 28 July 1998, the applicant applied to the
Commission for orders pursuant to section 29 of the Industrial
Relations Act, 1979 for reinstatement on the grounds that the
dismissal was harsh, oppressive and unfair and for non-award
benefits under the contract of employment which had not been
paid at the date of termination.

Following conciliation proceedings between the parties ar-
rangements were made between them for the respondent to
pay the applicant a number of the so-called contractual ben-
efits. It is common ground that an amount of $8,046.00 is
payable for annual leave and $3,384.00 for 4 week’s pay in
lieu of notice and in respect of which two-thirds have been
paid, with a final payment to occur on 31 March 1999. Those
claims were not pursued before the Commission nor was a
claim for payments to a superannuation fund. Apparently there
is an admission of liability by the respondent, in respect of a
sum of $1,114.71 for superannuation. This left 3 claims of
contractual benefits to be decided at hearing. These are $169.20
said to be payment in lieu of a public holiday worked on 1
June 1998, accumulated rostered days off in the sum of $338.40
and $3,500.00 said to be payable under the contract for team
leadership duties claimed to have been performed by the ap-
plicant from 19 January 1998 until the date of her dismissal.

The applicant claims that she was unfairly dismissed. She
says the relevant circumstances are as follows. The applicant
had been employed by the respondent as a customer support
officer for 4 years. Her duties involved dealing with custom-
ers who rang with problems with software purchased from the
respondent. The applicant was also involved in analysis of
software, development and training. According to her evidence,
she is a trained teacher. In December 1997, she was requested
to be a customer support leader, which she was from 19 Janu-
ary 1998 until her dismissal. She says that the dismissal took
place in a callous and thoughtless manner following the re-
spondent issuing an open letter to all staff (Exhibit K1).

The letter is incorporated hereunder—

AN OPEN LETTER TO ALL MICROFUSION STAFF:
10-7-98
It has become necessary to draw to the attention of all
Microfusion staff members the fact that the company is
consistently not performing at anywhere near what con-
stitutes a satisfactory level.
Support for the above contention is clearly evidenced by
virtue of the 6 months (January to June, 1998) accumu-
lated year to date trading loss in excess of $160,000
(source: monthly report).
A number of observations should be noted in respect to
the above unacceptable results—
(i) the majority of Registration and Support fee billings

have now been received (i.e. totalling $471,296); and
(ii) the practice of recording the full value of any pur-

chase order received (irrespective of the installation/
payment terms applicable at some future date) as a
bona fide sale in the month of generation, only serves
to compound the magnitude and gravity of the cur-
rent circumstance.

Given the focus and reliance on income derived from sales
of Informatif in the context of the remainder of the 1998
budgetary period, together with an acceptance of the sub-
stantial factual performance shortfall attaching this
product group year to date (eg’s: in excess of $240,000
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under budget (using full purchase order valuation
method); widespread and ongoing negative feedback from
user groups) we are confronted with the import of an ur-
gent need to drastically rationalise the present
Microfusion operations in an attempt to bring expendi-
ture patterns into line with receipts, thus accommodating
payroll and other ongoing commitments and more realis-
tically enable longstanding creditor obligations to be
addressed in a commercially acceptable manner.
In addition to the provision of administrative, technical
and marketing/PR support, Voicenet has, in the brief pe-
riod since acquisition, directly contributed funds to
Microfusion in excess of $200,000 in keeping with over-
draft ceiling provisions and trading/payroll deficiencies.
At the same time, it should be appreciated the promoters
of Microfusions represented this entity as one which would
make an early and sustained contribution to the Voicenet
bottom line—an occurrence which has proved false in the
extreme.
We trust it is painfully obvious to all concerned this situ-
ation cannot be allowed to continue. Indeed, it would be
irresponsible to entertain the current scenario any longer.
Accordingly, Microfusion is afforded no alternative but
to effect widespread and immediate change to
Microfusion, in an attempt to arrest the continued de-
cline. This will include across the board retrenchments.
Such a decision has not been arrived at without having
undertaken a lengthy process of examination and discus-
sion with Microfusion senior management and
advisers—with all agreed as to the course of action that
must now be implemented.
To those earmarked for retention in the new look organi-
sation, we ask for your continued support and commitment
in pursuit of the Microfusion performance targets. To those
staff who will no longer be a required member of the re-
vamped Microfusion team, we wish you well in your future
endeavours.
For the record, Microfusion, as part of the Voicenet (Aust.)
Ltd group, remains committed to the realisation of a promi-
nent position in respect to the application of technology
in support of demand from a wide spectrum of clientele
drawn from the global information management arena. A
windows-based/network-capable library and records
management system is seen as a core element in the over-
all group product mix.
The opportunity afforded a re-engineered Microfusion will
be challenging, exciting and, ultimately, both profession-
ally and economically rewarding—in line with the more
broad-based, mid-term international focus envisaged.
Yours faithfully
ALAN DAWSON
For the on behalf of the
Directors of Microfusion Pty Ltd

[Exhibit K1]

The applicant says that the staff were assembled in a room
and given the letter. The Managing Director of Voicenet, Mr
Dawson then arrived. He told the employees that there would
be retrenchments. There was a discussion in front of all of the
staff between Mr Dawson and Mr Stephen Vining as to how
best to let employees know who was to be dismissed. Mr
Dawson had suggested that each person’s name be called out
and then the company’s senior officers would talk to that per-
son individually, however Mr Vining disagreed, he thought it
would be better to read all of the names out. Six names were
read out and those six were shepherded to an office and given
another letter. This turned out to be a termination notice and is
incorporated hereunder

10 July 1998
Ms G. Kippo
C/- Microfusion Pty Ltd
BY HAND DELIVERY
Dear Gaye
In line with clause 11 of your employment contract with
Microfusion Pty Ltd we hereby terminate your services,
effective immediately.

Accordingly, we ask that—
(i) all company materials, files and records previously

assigned to your control prior to notification are left
untouched and intact;

(ii) if you are in possession of any company property,
the subject items should be handed over to Mr
Stephen Vining before departure; and

(iii) having attended to the above, you leave the premises
without further delay.

Provision for your services up until the date of departure
will be reflected in the normal mid-monthly pay. Any other
accrued or notice entitlements which may be applicable
under the terms of your employment contract will be ad-
dressed in due course, subject to the availability of funds
arising as the result of Microfusion trading activity.
Yours faithfully
ALAN DAWSON
For and on behalf of the
Directors of Microfusion Pty Ltd

[Exhibit K2]
The applicant understood the letter to mean that she was to

leave the building immediately. There was not sufficient money
to pay her entitlements at the time. The company officers de-
nied that the employees had been made redundant. There were
10 people employed by the firm at the time so this left 4, oth-
ers had resigned. The applicant, in relating her feelings said
that after the dismissal she felt as if there had been a death in
her family, she was emotional and people bought her flowers.
Even though there was some suggestion that she may return to
work, that never eventuated. In any event, her view was she
felt she had been treated so badly that she did not want to
work with the respondent. She had been denied her entitle-
ments, she had been summarily dismissed when she had been
a loyal worker. She claimed that she worked excessive amounts
of overtime and worked on Sundays. The applicant was even-
tually able to obtain work 6 week’s after she was dismissed
and even then, she was not beyond the reach of the respondent
because during the first week, she received a letter from the
solicitors of the respondent telling her that she had 24 hours to
resign from the position because of restrictive covenants in
her contract of employment with the respondent. After advice
from a lawyer she did not stop work and heard no more. Even-
tually, arrangements were made for the respondent to pay her
benefits for annual leave and notice.

The applicant says she is entitled to be paid the team lead-
er’s allowance which, if paid, would be in the sum of $3,500.00.
The applicant was unable to produce the documentary evi-
dence of the entitlement but she referred to the contract of
employment (Exhibit K3). However, that document does not
give support for her contention. What she says is that the then
manager, Mr Carter, had promised that she would be paid the
allowance for leadership duties. Under cross-examination, she
said that he conditioned the promise to say it would be “ when
Microfusion (the respondent) could afford to pay”. The appli-
cant was unable to produce any documentary or other evidence
which would erect right to payment for days in lieu or rostered
days off.

In her support, the applicant called evidence from Rhonda
Karen Bracey, who had been a fellow worker. Ms Bracey gave
evidence that the employees worked hard but it was clear to
her that the respondent had financial difficulties. She remem-
bered Mr Carter saying to the applicant that the respondent
would not be able to pay a salary increase at the time; appar-
ently in relation to the leadership allowance. There were also
incidents where brochures could not be sent out because the
respondent could not afford postage. The witness also referred
to creditors literally banging on the doors of the office seeking
payment. She also gave evidence relating to the number of
employees who had left the company either by resignation or
dismissal.

The applicant also called evidence from Ms Pamela Hartree,
who was dismissed on the same day as her. Ms Hartree related
her memory of the incident and the denial by Mr Dawson about
having used the word “redundancy”. No counselling was given
at all nor was she given a reason why she was targeted for
dismissal. In corroboration of the evidence of the applicant,
Ms Hartree said the 6 employees were taken to an office, the
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door was left open and they were handed a letter saying they
were dismissed. They were required to hand over files in their
possession and immediately leave the building. The respond-
ents offered to pay their entitlements as soon as the company
began performing.

Mr Schapper of counsel, who appeared on behalf of the re-
spondent, conceded that there was an obligation for the
respondent to pay for annual leave and in lieu of notice. He
confirmed that two payments had been made and the final pay-
ment would be made by 31 March 1999. He categorised the
claims for a day in lieu and rostered days off as being ‘non-
contractual’. As for the team leadership duties he argued that
the claim is not maintainable in view of the fact that on 23
February 1998, the applicant signed a written contract which
described her position as customer support leader at a remu-
neration of $44,000.00. She could not now maintain that she
is entitled to more money for that position. She entered into
the contract after taking independent legal advice. The respond-
ent did not force her to enter the contract; on the contrary, her
legal advice, according to her evidence, was that if she did not
sign the contract she may loose her job. That advice is not
something that can be visited upon Mr Schapper’s client. If
there is any weight that can be given to the claim at all, the
promise made by Mr Carter as General Manager was that if
the respondent could afford payment, it would be made. It
could not afford it at the time that he allegedly made the offer
nor could it afford it at the time of dismissal nor now. It is
obvious from the evidence of Mr Vining, the Chief Financial
Officer of the company which now owns the respondent, that
the financial resources were not available to pay the money.

According to Mr Schapper it was apparent by the time the
redundancies were effected that the restructure of the com-
pany was a dire necessity. This was notified to the employees
through the information given in Exhibit K1. In July 1998, the
respondent had only two options, it could undergo radical re-
structure or it could liquidate. Had it gone into liquidation it is
doubtful that employees would have received payment of their
accrued entitlements. In the first 6 months of 1998, Voicenet,
a public listed company, financially sustained the operations
of the respondent in the face of loses of $160,000.00 and fail-
ure to achieve its budget by more than $240,000.00. Most of
the income that the respondent could expect to receive from
sales of its product had already been spent but at that time its
operations in Victoria and Western Australia had a total of 22
staff. Voicenet decided that to salvage some of its investment
and retain what jobs it could, only be achieved by a radical
restructure. It was and should not have been a surprise to any
of the employees of the respondent that it was in trouble. The
evidence that has been presented by Ms Bracey makes that
clear. Mr Schapper conceded that the surgery that was con-
ducted was done in a fairly precipitous way and it may not
have been done in the most sensitive or caring manner but he
says that it had to be done and a substantial number of em-
ployees had to loose their job. The respondent continues to
trade today but it now has only 4 employees. The product of
the restructure is that the respondent has been able to meet
some of its ordinary business commitments but was not able
to meet its accrued liabilities which crystallised when the ter-
minations and resignations occurred in July 1998. The
respondent was not able to pay accrued leave and payments in
lieu of notice. That has been remedied since with the applicant
and others being paid their entitlements in three equal instal-
ments. To do otherwise, would have meant that some of them
would have missed payments completely.

Mr Schapper argues that if dismissal was unfair, at most the
loss is 2 week’s because by 31 March 1997 the applicant would
have been paid 4 week’s pay in lieu of notice and she obtained
new employment 6 week’s after her termination.

There is no conflict between the evidence that has been pre-
sented by the parties in this matter. The Commission is left to
analyse the evidence, make findings of fact and apply the ap-
propriate the authorities.

First, I deal with the contractual benefits of the claim. It is
common ground between the parties that the applicant will
eventually receive payment in full for annual leave and pay-
ment in lieu of notice. Insofar as proving the contractual
entitlements to the monies claimed, the applicant has failed to
do so. She offered no evidence at all about entitlements to

days in lieu and rostered days off. The entitlements certainly
do not appear in any of the documentation before the Com-
mission and there is no acceptable oral evidence which would
give rise to a finding that such entitlements exist. Insofar as
the claim for leadership allowance is concerned, there was
similarly no documentary evidence to support the claim. On
the contrary, the contract of employment signed after the ap-
plicant said she became entitled to the payment provided that
the salary was an all up payment as Mr Schapper argues. If the
entitlement comes from a verbal undertaking by Mr Carter,
there is still no sufficient evidence which would allow a find-
ing in favour of the applicant. There is an unsworn statement
by Mr Carter (Exhibit K5) confirming that the applicant was
entitled to a salary increase of $3,000.00 per annum in recog-
nition of her team leadership responsibilities during the period
of 19 January 1998 to 10 July 1998 but that statement does not
and cannot call into question a contract which was made later,
than 19 January 1998 and which was signed by the applicant
after consultation with her solicitor. Nor does it create an enti-
tlement supported by some collateral oral agreement that the
money would be paid, particularly when the applicant’s own
evidence is that Mr Carter said the leadership allowance would
be paid when and if the respondent had the money. Even if I
am wrong concerning there being no contractual entitlement
either through the contract of employment or through the ar-
rangement made with Mr Carter as described in Exhibit K5,
there is still no entitlement because there is no indication that
the respondent could pay the money in any event. Because the
respondent could not pay does not mean that if there was an
entitlement an order should not be issued but I am not satis-
fied that a safe finding can be made that there is the entitlement
that the applicant claims.

Insofar as the claim for unfair dismissal, the question to be
asked is whether the right of the employer to terminate the
employment has been exercised so harshly or unfairly against
the applicant as to amount to an abuse of the right. That a
decision may be procedurally irregular will not of itself mean
that the dismissal is unfair (see Undercliffe Nursing Home v.
Federated Miscellaneous Workers Union of Australia 1995
65 WAIG 385; Shire of Esperance v. Mortiz 1991 71 WAIG
891; Byrne v. Australian Airlines 1995 65 AR 32). The ques-
tion therefore to be answered is, was the right to terminate
abused to the point that it became harsh, oppressive or unfair.
The circumstance here is that the applicant says, without warn-
ing, all of the staff were assembled in an office, given a letter
that indicated a number will be retrenched, senior officers had
a discussion, if not a debate in front of them, about how indi-
viduals will be told. Eventually, 6 of them were moved to
another room, they were then given a letter of termination
which on the face of it effects a summary dismissal. They were
asked to leave the building immediately, no payments were
made to them. No explanations were given to them other than
those set out in Exhibit K1. Such behaviour in a modern in-
dustrial context cannot be anything but unfair. It was certainly
harsh and oppressive. The applicant should have known that
the company was in trouble and it is open to find that she did
but this only ameliorates the conduct of the employer margin-
ally. The dismissal did not take into consideration the effort
the applicant had put into her work, her commitment and her
loyalty. This valued at nothing all of her efforts to contribute
to the success of the respondent’s enterprise.

The applicant does not seek reinstatement, which is obvi-
ously not available in any event. The question of an alternative
remedy arises. The applicant obtained work within 6 week’s.
She says that she has suffered loss although she gave the Com-
mission no information about the amount of salary that she is
earning in the new job. Her claim was she suffered lack of
payment for 6 week’s and she should be reimbursed that loss.

In dealing with the question of the assessment of compensa-
tion. I repeat what I have written in Michael John A’Court v.
Barbeques Galore Pty Ltd 505 of 1998 unreported 5 March
1999. At page 11, I said—

The contemporary situation for the assessment of com-
pensation is cited in detail by His Honour, the President
and Commissioner Kenner in the Supplementary Reasons
for Decision Ramsay Bogunovich v. Bayside Western
Australia Pty Ltd No 939 of 1998 (23 December 1998
Unreported). The Commission needs to examine the fact
and law to make an assessment of loss and injury. Both of
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these matters are examined in the Bogunovich case. In
his Reasons for Decision in Frank Scott v. Consolidated
Paper Industries WA Pty Ltd (1999) 79 WAIG 601 Com-
missioner Kenner has made some further observations to
those set out in Bogunovich. He writes as follows—

As I observed in the decision of the Full Bench in
Bogunovich v Bayside Pty Ltd (unreported Full
Bench 24 December 1998), an unfairly dismissed
employee has no automatic entitlement to compen-
sation for the loss of wages or salary from the date
of dismissal to the date of hearing of the applica-
tion, although this may be the ultimate outcome,
depending upon findings by the Commission as to a
loss and/or injury, and the assessment of fair com-
pensation. It may well be the case that a finding is
open that an unfairly dismissed employee could have
been dismissed fairly by the employer, some time af-
ter the date on which the employee was in fact
dismissed. Thus prospects of an ongoing employment
relationship is a relevant consideration in the ulti-
mate assessment of compensation pursuant to s
23A(1)(ba) of the Act.

These observations are important in the assessment of
loss in this case particularly given my findings as to the
events in the matter. Clearly Commissioner Kenner is
saying that there is no automatic entitlement to compen-
sation for loss of wages or salary from the date of dismissal
to the date of hearing.

Applying the rules in Bogunovich as they incorporate the
stream of authority laid down by the Full Bench, the quantifi-
able loss that the applicant suffered was for 6 week’s. That
must be offset by 4 week’s pay which the parties have agreed
to pay. The loss, therefore, is 2 week’s pay. On applying the
method of calculation, Kenner C described in the Bogunovich
case and further explained in Frank Scott v. Consolidated Pa-
per Industries Pty Ltd 1999 79 WAIG 601, the applicant will
be awarded $1,669.20 for loss in respect of earnings for a 2
week period.

I need to consider the question of injury. Section 23A(1)(ba)
provides that an assessment of compensation for unfair dis-
missal may include recognition for a component of injury
sustained. The established authorities indicate caution must
be exercised in this regard as there is a degree of distress in
every dismissal. Mr Schapper reminded the Commission of
this but nevertheless the applicant has, in my view, suffered a
degree of distress because of the way the dismissal was ex-
ecuted which is in addition to that normally suffered. Injury
includes humiliation, injury to feelings, a result of callous treat-
ment, loss of reputation and nervous shock. The applicant
suffered some of those but not all. Her injury is not in the
same category as that suffered by the applicant in Bogunovich
case, whose injury was compounded by his medical condition
nor is it in the same category of injury suffered by the appli-
cant in Michael John A’Court v. Barbeques Galore Pty Ltd
(ibid). I am not sure that the injury is as bad as the applicant
would have had me believe in her submissions however she
has suffered injury nevertheless and I will award her the sum
of $500.00 in compensation for that injury. I assess the amounts
of compensation for loss and injury according to the princi-
ples established in Bogunovich Case (ibid) as $1,669.20 for
loss plus compensation for injury of $500.00 making a total of
$2,169.20.

Orders will issue that the applicant was unfairly dismissed
and that the respondent pay to the applicant compensation of
$2,169.20. The claim for contractual benefits will be dismissed.

Appearance: Ms Gaye Kippo, appeared on behalf her own
behalf.

Mr D Schapper, of Counsel, appeared on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gaye Kippo

and

Microfusion Pty Ltd.
No.1434 of 1998.

COMMISSIONER J F GREGOR.
26 March 1999.

Order.
HAVING heard Ms Gaye Kippo on her own behalf and Mr D
Schapper on behalf of the respondent, the Commission pursu-
ant to the powers vested in it under the Industrial Relations
Act, 1979 hereby orders—

1. THAT the applicant was unfairly dismissed;
2. THAT the respondent pay to the applicant compen-

sation of $2,169.30; and
3. THAT the claim for contractual benefits be and is

hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Godwin Anthony Marshall

and

Tonesports Pty Ltd T/A The Body Club

No. 1615 of 1998

COMMISSIONER A.R. BEECH.

19 March 1999.

Reasons for Decision.
Mr Marshall is a personal fitness trainer. He claims that he

was employed by the respondent from 1 January 1997 until
19 August 1998. He claims that on that latter date he was dis-
missed and that it was unfair.

The essential issue between the parties is whether Mr
Marshall was an employee. The respondent states that Mr
Marshall was a contractor to it through his business “Physical
Sculpture”. The respondent further states that it merely termi-
nated the contract between it and Mr Marshall’s business on
19 August 1998. The respondent concedes that, if Mr Marshall
had been an employee, the manner of his dismissal would have
been procedurally unfair.

Whether a person is an employee for the purposes of the In-
dustrial Relations Act, 1979 is to be considered by reference to
the various indicia which either were, or were not, a feature of
the relationship between the parties. Those indicia have been
conveniently set out in the recent decision of the Full Bench in
The Western Australian Builders’ Labourers, Painters and Plas-
terers Union of Workers v Florida Exclusive Pools (1996) 77
WAIG 4. However, each case will turn on its own facts because
the facts relating to one person may not be applicable to another
person. Further, the Commission is only able to decide a matter
on the evidence before it in the particular case. The evidence in
one case may not be the same in another case.

The Facts
Mr Marshall performed work at the respondent’s premises.

He trained the respondent’s clients. The work was performed
in the respondent’s premises and not outside the premises.
When a new client came to the respondent and enrolled in a
course, the respondent’s sales staff would contact a trainer, for
example, Mr Marshall and ask if he was available to work at
particular times to suit the client’s preferences. If he was avail-
able, he was allocated to be the new client’s trainer. He would
then work the hours arranged with the client. If Mr Marshall
was not available, the sales staff would merely contact an-
other trainer. Although Mr Marshall initially said that he was
not at liberty to refuse work allocated to him, he later stated
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that he could (transcript p.58). I am satisfied that he had the
right to refuse work offered to him.

Mr Marshall did not provide his own training equipment.
Rather, he used the respondent’s equipment. Mr Marshall was
not supervised in his work. He was required to provide train-
ing according to a particular set of standards set by the
respondent. The standards are in a manual which is distrib-
uted to trainers who are employees and to trainers who are
regarded as contractors. The standards go to punctuality and
manner, but do not go to the precise methods of training. He
was required to purchase and wear the respondent’s uniform.

In August 1995, Mr Marshall registered his own business
called “Physical Sculpture”. Although he stated in his evidence
that its registration may now have lapsed, Mr Marshall was
still operating it as late as 13 November 1998 (exhibit 12). Mr
Marshall stated that he also trained his own clients in fitness
during his time with the respondent.

From that time Mr Marshall submitted invoices on a fort-
nightly basis for the work he performed. They are invoices
which were presented for payment. Although Mr Marshall
described them as timesheets which are filled in by an em-
ployee their practical use was as invoices for work performed.
Even if he also used invoices in another format for his own
clients, Mr Marshall was paid by the respondent on the in-
voices he submitted to it. The payments were paid by direct
transfer into a business bank account in the name of “Physical
Sculpture”. The payments were not made to him in his own
name. Tax was not deducted. Indeed, this entire arrangement,
that being the formation of his business, the submission of
invoices and the arrangement of the payments made to him
such that he would be responsible for his own tax, occurred at
his own request. In that regard, the respondent, which took
over The Body Club on 1 January 1997, merely continued
with the arrangement Mr Marshall himself initiated with the
respondent’s predecessor.

Mr Marshall took out his own personal accident, profes-
sional indemnity, and “broadform liability” insurance. It does
not appear from the premium advice tendered in evidence (ex-
hibit A) that the insurance was applicable only to Mr Marshall’s
business outside his work for the respondent as he had sug-
gested in his evidence. Rather, it appears to be an insurance
policy without restriction and it would, therefore, apply whilst
he was performing fitness training at the respondent’s premises.

It is also the case that throughout the period of time he was
engaged by the respondent and its predecessor Mr Marshall
was not eligible for, and did not at any time take annual or sick
leave. Contrary to the assertion contained in item 14 of the
“Notice to Admit” prepared on his behalf by his agent, Mr
Marshall was not given unpaid annual leave for a period be-
tween March and June 1998. In fact he did not work during
that time because the respondent did not allocate hours to him
and he therefore did not work.

Conclusions
The determination whether Mr Marshall was an employee

will involve an evaluation of the above facts. Some facts were
conceded by him as being indicative of him not being an em-
ployee. Specifically, it was conceded by Mr Crossley that the
fact that Mr Marshall has a business name, that he submitted
invoices, that payments were made to his business and that
there was no annual or sick leave are factors which point to
him not being an employee.

Further, an issue arose during the hearing concerning two
letters which the respondent had written to Mr Marshall but
which he stated he did not receive. The letters, which were
read into the transcript (pages 57,58), were dated 9/7/96 and
24/9/97 and requested information from Mr Marshall of his
business registration if the respondent was to “continue pay-
ing you as a business” and of his “current indemnity insurance”.
Mr Crossley conceded that if the letters had been received he
did not think “we would be here” because those letters point
to Mr Marshall no longer “being in the respondent’s employ-
ment system”. Mr Marshall’s evidence is that the addresses
on the two letters were not his then current addresses and he
did not receive them. However, as he conceded in cross-ex-
amination, he did comply with the later of the two letters and
provide the relevant details required. I am not entirely con-
vinced that Mr Marshall did not receive those two letters for
the following reasons. There are other areas in his evidence

where he did not accurately recall the events which happened.
He initially gave evidence that the respondent’s payments were
to his personal bank account. He then stated he did not know
whether they were or not (transcript p.70). In re-examination
he was shown bank statements which clearly showed the pay-
ments were made to his business account.

Further, his evidence initially was that he did not have the
choice of not working when the respondent contacted him with
a job (p.37) but later he admitted that if he was training his
own clients at that time he would tell the respondent that he
was not available (p.60). He initially described a three-month
break from the respondent as annual leave (p.28) but subse-
quently stated that the break occurred because the respondent
did not allocate him any hours for that period (p.38). I there-
fore treat his assertion that he did not receive the two letters
with considerable caution. Given that he complied with at least
one of them, I find on the balance of probabilities that he did
receive them, even if now he cannot recall doing so. That be-
ing so, as his agent conceded, he should not “be here”. It was
not argued that Mr Marshall’s payments and tax arrangements
are consistent with an employment relationship. They might
well be but it was conceded in this case they are not.

In the view which I take of the evidence, the case turns upon
the concessions regarding Mr Marshall’s business arrange-
ments. It is quite clear from the evidence that Mr Marshall
took definite steps so that he would no longer have to pay
employee PAYE tax on his earnings. Despite his assertion that
he did not understand that this change meant that he could no
longer be treated as an employee, it is reasonably open on the
facts to conclude that he did. Frankly, if Mr Marshall did not
want to be treated as an employee for tax purposes he can
hardly be heard to complain if now, when it suits him to be an
employee, he cannot prove that he was nevertheless an em-
ployee.

There are indeed some criteria which point to the conclu-
sion that he was an employee. Mr Crossley stressed the criteria
of control, the wearing of the respondent’s uniform and the
issuing of staff passes. The issue of control is the most impor-
tant of the criteria for assessing whether a person is an
employee. However, as Mr Crossley conceded, there is little
evidence of orders or directions being given to Mr Marshall.
The Rules which are issued to employees and “contract” staff
alike do set down procedures which are to be followed. The
requirements were changed to suit the requirements of the cli-
ent, not the respondent. He was not himself given any training
by the respondent. During a normal day, he had no contact
with his area manger. There is therefore little evidence of con-
trol being exercised, or that the respondent had the right to
exercise control. Such evidence as there is does not of itself
outweigh the issues which have already been canvassed in this
decision. Certainly the wearing of the respondent’s uniform,
which gives the impression the wearer is its employee, sup-
ports a conclusion of employee status. However, the staff passes
in his name are at best equivocal. Although Mr Marshall called
an employee to give evidence she was never asked whether
she had passes in the same manner as Mr Marshall’s passes.
The use if the word “staff” does not on its face conclusively
identify Mr Marshall as an employee. Their significance from
the point of view of Mr Marshall’s claim to be an employee is
not made out. Although Mr Marshall used the respondent’s
equipment, Mr Crossley agreed with the respondent that in
the context of a gym, the provision of the equipment is not
determinative.

It is Mr Marshall who must prove on the balance of prob-
abilities that he was an employee. The respondent is not
required to prove anything. If the case is seen to confusing or
ambiguous, as Mr Crossley stated that it was, then Mr Marshall
has not discharged the onus which rests upon him. If Mr
Marshall was truly an employee, it was not shown here and
his application will be dismissed for want of jurisdiction.

Order accordingly.
Appearances:  Mr T.C. Crossley on behalf of the applicant.
Mr J.C. Beedham on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Godwin Anthony Marshall

and

Tonesports Pty Ltd T/A The Body Club

No. 1615 of 1998

19 March 1999.

Order.
HAVING heard Mr T.C. Crossley on behalf of the applicant
and Mr J.C. Beedham on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed for want of juris-
diction.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Oates

and

Sanders Executive Pty Ltd t/a LJ Hooker Morley.

No. 474 of 1998.

COMMISSIONER S J KENNER
17 March 1999.

Supplementary Reasons for Decision.
THE COMMISSIONER: Further to the determination by the
Commission in its reasons of 10 February 1999 that the re-
spondent be entitled to costs against the applicant in relation
to the King William Street claim, the parties were directed to
make further submissions in writing as to the quantum of costs
to be awarded in favour of the respondent.

The Commission has received a schedule of costs from the
respondent and a brief submission from the applicant. The re-
spondent has set out in its schedule, various claims in respect
of costs incurred by the respondent, excluding costs for its
legal practitioner. The total claim is in the sum of $2,605.90.
The applicant has submitted that it does not agree with the
quantum of costs claimed by the respondent and furthermore,
says no costs order should be made in any event. I should
observe that despite the Commission not deciding that the ap-
plicant should be entitled to any costs in its reasons for decision
of 10 February 1999, the applicant has submitted that it should
be allowed to submit a claim for costs in respect of the claim
upon which it was successful.

I also pause to observe that I have already determined
that the respondent be entitled to costs in relation to the
King William Street claim. There has been no separate
application for costs by the applicant following the issu-
ance of my reasons for decision of 10 February 1999. I am
far from satisfied that such a claim would meet the “ex-
treme circumstances” test in this jurisdiction. There was
nothing before the Commission to indicate that the re-
spondent was in any way aware of its non-compliance with
the terms of the Minimum Conditions of Employment Act
1993, in making the deduction that it did from the Satel-
lite Retreat claim. Furthermore, and in any event, that
matter involved an interpretation of the relevant terms of
the applicant’s employment agreement with the respond-
ent and the terms of the Minimum Condit ions of
Employment Act 1993. In a general sense, that breach was
in my view, one of a technical nature in all the circum-
stances.

I now turn to the schedule of costs submitted by the respond-
ent.

As a general observation, I have no doubt that given the
history of this matter, that the respondent has spent a consider-
able amount of time in preparing and dealing generally with
the matter and incurring considerable expense as a result, both
through use of its own time and resources and the services of
its solicitor.

First, the respondent has claimed an amount of $810.00 for
the attendance of Mr Sanders at proceedings in the Commis-
sion on five occasions over the period 12 May 1998 to 26
November 1998. From the schedule, it appears this is based
on an hourly rate of some $49.00 an hour, which, given that
Mr Sanders is the principal of the respondent, is not an unrea-
sonable rate in my view. This is so when compared to the rate
for a witness who is the principal of a business, under the now
superseded Supreme Court Costs Scale 1991. The attendances
relate to proceedings before the Commission totalling 13.5
hours on 12 May, 3 July, 4 September, 25 November and 26
November 1998. The proceedings on the dates set out above,
required Mr Sanders’ attendance and the giving of instruc-
tions to his counsel and the giving of evidence during the course
of the proceedings. In my view, the amount claimed is reason-
able and will be allowed

The respondent has made a claim for parking of $60.90.
Given that this includes all attendances at the Commission, I
consider that this claim is reasonable in view of the costs as-
sociated with car parking in the city. The claim for travel time
of $300.00 is not based upon any kilometer rate for travel and
appears to be based on the time engaged in travelling at the
hourly rate noted above. As I have made allowance already
for attendance at the proceedings and parking, I do not pro-
pose to include travel time for the respondent.

The respondent has claimed for telephone attendances to his
solicitor in the amount of $240.00. These appear to be calcu-
lated on a time basis as with the other claims. However, the
rate appears considerably higher than the rate noted above.
Applying the lower rate, this leads to an amount of approxi-
mately $60.00 which I consider reasonable. Likewise, am I
prepared to include an allowance for meetings between Mr
Sanders and his solicitor to prepare for the proceedings, as
outlined in the schedule, at the lower rate. Based upon the
hours submitted which appear reasonable, this leads to an
amount of $450.00.

In relation to the claim for the costs for preparing docu-
ments, a total amount of $175.00 is claimed in respect of 94
pages of documents at a rate of $25.00 per hour.  I am satisfied
that given the volume of documents tendered by the respond-
ent in the proceedings, that such a quantum of documents is
reasonable and the time spent in dealing with them is also
reasonable. This claim will be allowed.

As for the claim in respect of reading and understanding
documentation, an amount of $390.00 is claimed. Given
the other amounts I have allowanced I consider an amount
of $150.00 to be reasonable for this claim. In respect of
the claim for $90.80 for office costs, photocopying and
courier and facsimile costs, that claim is reasonable from
all the material before the Commission in the proceedings,
and will be allowed.

The sum of the above amounts is $1796.70. On the basis
that the respondent has been awarded costs in respect of one
only of the two remaining claims in this matter, it would be
appropriate to halve that amount, leading to a final amount of
$900.00 in round terms.

An order now issues giving affect to my reasons for deci-
sion of 10 February 1999 and these supplementary reasons as
to costs.

APPEARANCES: Mr R Clohessy as agent appeared on be-
half of the applicant.

Mr D Taylor of counsel appeared on behalf of the respond-
ent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Oates

and

Sanders Executive Pty Ltd t/a LJ Hooker Morley.

No. 474 of 1998.

COMMISSIONER S J KENNER.

10 February 1999.

Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to s
29(1)(b)(ii) of the Industrial Relations Act, 1979 (‘the Act”)
by which Gregory Oates (“the applicant”) claims that Sanders
Executive Pty Ltd t/a LJ Hooker Morley (“the respondent”)
has denied him benefits to which he is entitled under his con-
tract of employment.

The respondent denies that the applicant is entitled to the
relief claimed or any relief.

As originally filed, the notice of application sought a con-
tractual benefit in the amount of $1078.42 alleged to be
commission owing by the respondent to the applicant. Subse-
quently, the applicant’s claim was substantially increased to
incorporate claims for further commissions; a letting fee; an-
nual leave pursuant to the Minimum Conditions of Employment
Act 1993; and superannuation contributions pursuant to the
Superannuation Guarantee (Administration) Act 1992 (Cth).
The total of the revised claims were in the sum of $7,827.89.
By order of the Commission the claim was amended in these
terms.

The claims in relation to annual leave and superannua-
tion were heard and determined by me on 9 October 1998,
a preliminary issue being raised to the Commission’s ju-
risdiction to entertain the claims. Those claims were
dismissed for want of jurisdiction (see Oates v Sanders
Executive Pty Ltd t/a LJ Hooker Morley No. 474 of 1998,
9 October 1998 unreported). The brief background to the
application is set out in those reasons for decision and need
not be repeated in these reasons.

The Remaining Claims
Two claims remaining in this matter are in respect of an

amount of commission in the sum of $1,078.42 which the ap-
plicants says was unlawfully deducted by the respondent from
total commission owing on a property that being 22 Satellite
Retreat Kiora (“Satellite Retreat”) and an amount of commis-
sion alleged to be due in respect of the listing of a property,
that being 178/81 King William Street (“King William Street”)
in the sum of $1,250.00.

In relation to King William Street, the applicant said that he
was owed the commission claimed as he was entitled to a com-
mission for listing the property and secondly, was the effective
cause of sale of the property in any event.

As to the commission in respect of Satellite Retreat, the ap-
plicant said that he was entitled to the commission sum pursuant
to the contract of employment between the applicant and the
respondent, which contract gave no lawful authority to the
respondent to make any deduction from the commission due
and payable in respect of that property.

The respondent on the other hand, argued that in rela-
tion to King William Street, the applicant was not entitled
to any commission under the contract of employment for
merely listing the property. Such was not a term of the
contract, it was said. Furthermore, the respondent submit-
ted that the applicant was not the effective cause of sale of
the property in question to entitle the applicant to a com-
mission payment in any event. In relation to the Satellite
Retreat commission claim, the respondent submitted that
first, the deduction of the amount of the claimed commis-
sion, representing advertising costs incurred on three other
properties, was authorised by the contract of employment.
Secondly, the respondent submitted that if the claimed sum
was due and payable by the respondent, that the respond-
ent was entitled to offset that amount in its entirety, by
way of a set off and counter claim in any event.

Application to Dismiss or Refrain from Hearing
At the commencement of the resumed hearing on the mer-

its, Mr Taylor of counsel for the respondent made an application
to the Commission that the applicant’s claims be dismissed
alternatively, the Commission refrain from further hearing or
determining the application pursuant to s 27 of the Act. This
application was made on the footing that the applicant had
commenced proceedings in the Industrial Magistrates Court
in respect of claims said to essentially mirror those claimed in
the instant proceedings. By way of ex tempore reasons, pub-
lished separately to these reasons, I dismissed the respondent’s
application in this respect and the parties put their respective
cases on the merits.

I should also observe that during the course of the proceed-
ings on the merits, counsel for the respondent made an
application for costs, such application being made against the
applicant’s industrial agent, Mr Clohessy, alternatively against
the applicant as a party. I deal with the respondent’s costs ap-
plication later in these reasons.

Facts
The factual issues in this matter are not essentially in

dispute and may be shortly stated. The applicant was em-
ployed by the respondent as a real estate sales
representative pursuant to a written contract of employ-
ment which was executed by the parties on or about 17
December 1997. Whilst the applicant commenced employ-
ment with the respondent some time prior to that date, on
or about 1 October 1997, it appears not to be in dispute
that the essential terms of the written employment agree-
ment applied throughout the period of the employment
relationship between the applicant and the respondent. The
employment agreement was tendered as exhibit R1. The
material terms of that agreement provided as follows—

“1. The agent agrees to employ the representative as a
Real Estate Sales person to negotiate real estate trans-
actions under the licence of the agency….

9. The Representative shall be remunerated in accord-
ance with the negotiated terms set out in payment
Structure “A”.

10. Upon termination of employment all unsold listings
shall remain the property of the Agent….

14.(a) The Representative shall be responsible for and shall
indemnify the Agent against fifty (50) percent of all
bad debts and financial losses incurred by the Agent
arising from the any act don (sic) by the Representa-
tive during the course of his/her employment….

17(a) Any employment subject to the terms of this Agree-
ment shall be terminable by either party giving one
week’s notice, provided that the Agent may summar-
ily terminate the employment of the Representative
on the ground of misconduct.

First Schedule
FACILITIES AND OPERATING CONDITIONS
1…
2…
3…
(e) SELLING FEES

Internal office sales shall be fifty (50) percent of gross
fee to office and both listing and sales person.
Bonus dollars are as follows (worked out on settle-
ment transactions)—
Fifty (50) percent to Lister
Fifty (50) percent to Seller

(a) ADVERTISING
Advertising is at the discretion of the company. Any
advertising not paid for by the Vendor or authorised
by the Company will be paid for by the Representa-
tive.
The cost of Advertising, signs, brochures etc over “a
very base level” is the responsibility of the Vendor
and must be authorised by the Vendor.

(b) RENTAL
One hundred (100) dollars per introduction for full
twelve (12) months management.”
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The commission payment structure is set out in a separate
and final page to the employment agreement and it provides
as follows—

“PAYMENT STRUCTURE
“Minimum Gross Income $100,000.00 per financial year
up to $100,000.00—41%, $100,000.00—$150,000.00—
45%.
Percentage of Selling Fee 50%, $150,000.00—50%
As agreed your commission split will be 45% until
$150,000.00 thereafter 50%.
GROSS FEES: are the Selling fees paid to this Office
Less—any payment paid out of fees, ie. conjunctional,
referral fees etc”
The company reserves the right to adjust Percentage rate
during the year if it appears target is not being met.”

In relation to King William Street, the applicant said that
this property was referred to the respondent from another LJ
Hooker Real Estate office, that being LJ Hooker Rural-WA
(Midland Gate). This referral was made through the LJ Hooker
customer service centre, and the referral form, evidencing the
referral to the respondent was tendered as exhibit R3. A 20%
referral fee was payable to the referring LJ Hooker office, in
the event that the property sold. The applicant said that he
signed the multi list selling agreement in respect of this prop-
erty, once it was referred to the respondent by the other LJ
Hooker office. That multi-list selling agreement was exhibit
R2 in these proceedings. Subsequently, the King William Street
property was sold by Home Start Realty as a conjunctional
sale with the respondent. Apart from signing the original multi-
list selling agency agreement (exhibit R2) there was no
evidence that the applicant did anything else in respect of fa-
cilitating the sale of this property.

The applicant’s evidence was that never, whilst employed
by the respondent, did he receive a 50% commission or any
other amount for merely listing a property. His evidence was
also that in his present employment, he did not receive such a
commission. Nor to his knowledge, was such a payment gen-
erally made in the real estate industry. I pause to observe that
the evidence disclosed that the applicant was qualified by the
possession of a triennial real estate licence to operate his own
agency.

In relation to this claim, the applicant testified that he made
the claim because he was advised to by his industrial agent
based upon an earlier case before this Commission. In evi-
dence, he was unable to particularise the amount of his claim.
It was not in dispute that from the total gross commission on
the sale of this property, the net commission to the respondent
was some $1,305.60. The commission split on that sale was
59% to the respondent and 41% percent to a Mr Rod Bryce of
the respondent, who it appears, actually sold the property. As
I have already observed, there is no evidence before the Com-
mission that the applicant did anything in connection with the
sale of King William Street, other than sign exhibit R2, and I
so find.

In relation to the deductions from the commission due for
Satellite Retreat, the applicant gave evidence that in relation
to three properties, they being 104B Alexander Drive, 10 Wroy
Street and 23 Bushland Retreat, save for a small sum of about
$6.00 all advertising expended on those properties whilst he
was employed with the respondent, was authorised advertis-
ing. Those amounts were set out on the respondent’s settlement
statement for the applicant, in respect of the sale of Satellite
Retreat. That was tendered as exhibit R5. It was not in dispute
that the total commission payable in respect of the sale by the
applicant of Satellite Retreat was $2,670.75. The individual
advertising amounts set out on the settlement statement, in
respect of the three properties just referred to, and which were
deducted from the total commission owing on Satellite Re-
treat, were $185.87, $666.75 and $225.80 respectively, totalling
$1,078.42, this amount being the contractual benefit said by
the applicant to have been denied by the respondent.

Just prior to the applicant leaving the respondent’s employ-
ment on or about 23 January 1998, he said he had a meeting
with the respondent’s principal, Mr Sanders. He said that Mr
Sanders told him that as the applicant knew or had a relation-
ship with the vendors of these three properties in question,
that the applicant could take these three listings with him when

he left the respondent. The applicant said that at no time dur-
ing this discussion did Mr Sanders indicate to him there were
any conditions attached to him taking these three listings. The
applicant acknowledged that under the terms of the employ-
ment agreement, these listings would otherwise remain the
property of the respondent.

When asked as to the value of these listings, the applicant
gave evidence that if they sold, the commission payable would
be in the thousands of dollars. He said that he was surprised
when Mr Sanders offered him the properties.

No Case Submission –King William Street
At the conclusion of the applicant’s evidence, counsel for

the respondent made a no case to answer submission in re-
spect of the King William Street claim. He submitted that taking
the applicant’s evidence at its highest, the claim could not pos-
sibly succeed. Counsel submitted that on the applicant’s own
evidence, he was entitled to 45% commission in respect of a
property sold and not the 50% commission that he claimed.
Moreover, it was submitted that there was simply no evidence
that the applicant had ever received from the respondent any
commission payment simply for listing a property and not sell-
ing it. Counsel also referred to the applicant’s evidence that
this was not the applicant’s current experience and nor was it
his experience in the industry.

Alternatively, counsel for the respondent submitted that there
was no possible basis that the Commission could conclude
that from the evidence, the applicant was the effective cause
of sale of King William Street, to entitle him to a “listing”
commission: Royal International v William Valli (1998) 78
WAIG 1110. Furthermore, counsel submitted that the employ-
ment agreement was silent as to any commission payable in
respect of only listing but not selling a property. When put to
his election, counsel elected to not call any evidence on this
issue.

In my opinion, the no case submission of the respondent in
relation to this limb of the applicant’s claim is a sound one and
for the following reasons it is upheld.

First, from the terms of the employment agreement (exhibit
R1) between the applicant and the respondent, it is apparent
that there is no separate entitlement, as an express term of the
contract, for a representative to receive any amount of com-
mission in respect of the listing only of a property, once it is
sold in the ordinary course. The employment agreement only
refers to the applicant’s “commission split” being 45%, rising
to 50%, depending upon the value of the property sold.

Further, it was not in dispute that the transaction in question
did not involve an “internal office sale” or “bonus dollars”
that may otherwise attract consideration of the terms of the
employment agreement when it refers to “(e) Selling Fees”.
Furthermore, the uncontroverted evidence of the applicant was
that during his employment with the respondent, his employ-
ment with his subsequent employer and indeed within the
industry to his knowledge, no commission payment for merely
listing a property with his employer as the agent was payable.

In Royal International v William Valli (supra), the Full Bench
considered the relevant legal principles relating to the entitle-
ment of an agent to commission on the sale of property. This
decision with respect, affirms the proposition that the agent
(or by analogy the representative) to be entitled to receive com-
mission, must be the “effective cause of sale” of the property
in question. In that regard, the Full Bench made reference to
Dupont v O’Reilly and Another (1990) 70 WAIG 2421 and LJ
Hooker Ltd v WJ Adams Estates Pty Ltd 138 CLR 52 where
Barwick CJ said at 58—

“It is true that an agent to procure a purchaser of prop-
erty in stated terms may earn the commission payable to
him in various ways. But the commission is not fully
earned unless there is a sale, which has resulted wholly
or partially from the efforts of the agent. The most com-
mon way of performing the agent’s task is to introduce to
the principal a person who becomes the purchaser under
a binding contract of sale. In terms of causation, the agent
has thus been an effective cause of the sale. It is nothing
to the point in such a case that that person would have
become the purchaser without the intervention of the
agent; or that the principal’s own efforts were also an
effective cause of sale. …. Another not usual manner in
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which the agent may be entitled to his commission is the
introduction to the property of the person who ultimately
becomes the purchaser. That introduction can be regarded
as an effective cause of the sale, though the principal may
not be aware when selling to that person that he has been
introduced to the property as a purchaser by the agent.
Again, the circumstance that the principal’s own efforts
effectively contributed to the resulting sale will not pre-
clude the conclusion that the agent’s introduction of the
purchaser to the property was an effective cause of sale.”

(See also Burchell v Gowrie v Blockhouse Collieries Ltd
(1910) AC 614 at 624; EP Nelson and Co v Rolfe (1950) 1 KB
139; Drewery and Anor v Ware-Lane (1960) 3 All ER 529).

In the instant matter, the evidence is that the only act per-
formed by the applicant in connection with King William Street,
was to sign the multi-list selling agreement on behalf of the
respondent as agent, when that property was referred to the
respondent by the LJ Hooker referring agency. There is no
evidence at all that the applicant did anything else such as
marketing the property, let alone introducing either a prospec-
tive purchaser or indeed, the ultimate purchaser of the property.
In my opinion, to be an “effective cause of sale” in the sense
in which that phrase is used in the authorities, requires the
representative to perform some act that is causally related to
the ultimate sale of the property. In this case, there was no
evidence that the applicant introduced a person “ready willing
and able” to purchase the property or indeed a person who
may have been a “prospective purchaser”: EP Nelson & Co v
Rolfe (supra); Drewery and Another v Ware-Lane (supra). On
the evidence, the applicant did not introduce anyone to the
property at all. There is simply nothing to support this claim
in my opinion.

Alternatively, whilst not argued by the applicant or the re-
spondent, I do not consider the claim could be sustained by
way of the implication of a term to the effect that the applicant
be entitled to a commission payment for merely listing a prop-
erty which is sold by someone else. In my opinion, it is entirely
unnecessary to imply such a term to give the contract business
efficacy and nor in my view, does its implication satisfy any
other of the established tests as to implication of terms into
contracts: BP Refinery Westernport Pty Ltd v President, Coun-
cillors and Ratepayers of Shire of Hastings (1978) 52 ALJR
20; Codelfa Construction Pty Ltd v State Rail Authority of
NSW (1981-1982) 149 CLR 337 at 346-347.

Accordingly, in my opinion, this claim must fail.
Satellite Retreat
In relation to the claim in respect of Satellite Retreat, Mr

Sanders gave evidence generally about the arrangements be-
tween his agency and a vendor whose property the respondent
was contracted to sell in relation to advertising expenditure.
His evidence was that in accordance with the standard condi-
tions of sale (as for example set out in exhibit R2) the vendor
is responsible for reimbursing the agent for advertising costs
incurred in respect of the sale of the property. In terms of the
employment agreement between the applicant and the respond-
ent, Mr Sanders said that in his mind, it was very clear that in
the event that either advertising expenditure was not paid for
by the vendor or authorised by the company, the representa-
tive was responsible for that cost.

In the case of the three properties, it is not in issue that the
advertising was authorised by the respondent.

Mr Sanders gave evidence about the circumstances under
which he gave the three listings referred to above to the appli-
cant when the applicant left the respondent’s employment. He
said that at the time that he discussed these three properties
with the applicant, there was no specific discussion between
he and the applicant regarding any deductions to be made in
respect of advertising costs incurred on those three properties.
However, Mr Sanders testified that in giving the applicant the
listings, which indisputably were his property, he gave up the
prospect on his evidence, of approximately $15,000.00 in com-
missions. Mr Sanders said that the total amount of $1,078.42
was a deduction from the commission owing on Satellite Re-
treat under the terms of the employment agreement, in that it
represented advertising not paid for by the vendors of the three
properties. His evidence was that none of the vendors of those
three properties made any contribution to the advertising or
marketing costs in connection with their sale, and I so find.

Furthermore, he testified that he would never have given the
three properties to the applicant, if the respondent had to bear
the advertising costs in respect of those properties. Mr Sand-
ers said that in giving the three properties to the applicant, the
respondent had no opportunity to earn any commissions at all
on their sale but was entirely exposed to the costs in respect of
them.

In relation to the payment made to the applicant in respect
of Satellite Retreat, Mr Sanders said that when he presented
the settlement cheque for that property to the applicant less
the amount of $1078.42, he said that the applicant was not
happy about the deductions made by the respondent but by the
same token, there was no offer by the applicant to return the
three property listings to the respondent. I should observe how-
ever, that the respondent gave the applicant a letter to the effect
that the acceptance of the settlement cheque, with the deduc-
tion, would not act in the respondent’s view, to prevent the
applicant from pursuing a claim in relation to the amount de-
ducted.

Conclusions
Consideration of this limb of the applicant’s claim involves

the construction of the relevant terms of the employment agree-
ment and consideration of the various defences advanced by
the respondent.

The relevant terms of the employment agreement have been
set out above. That part of the agreement dealing with adver-
tising, provides that advertising not paid for by a vendor or
authorised by the company, is to be paid for by a sales repre-
sentative. On its plain and ordinary meaning, the second
sentence of that clause in the contract is expressed disjunc-
tively, such that the obligation on a sales representative to pay
advertising costs may arise if either of the two preconditions
are met i.e. it is unauthorised or alternatively, the vendor fails
to pay it.

That part of the clause dealing with non payment of adver-
tising by the vendor, is to be interpreted in my opinion, in the
context of the operation of the contract as a whole, in accord-
ance with well established principles for the interpretation of
instruments. Further, it is to be noted that from the terms of
the standard agency selling agreement (e.g. exhibit R2) the
vendor, pursuant to the terms of that agreement, is responsible
for advertising costs incurred by the agent in selling the prop-
erty. That is, if pursuant to the relevant authority to sell
agreement, the vendor fails to reimburse the agent in respect
of advertising costs incurred on the vendor’s behalf, then by
reason of the employment agreement in this case, the sales
representative becomes liable to the agent for that amount.

It is not in contest in this matter that advertising costs were
incurred in respect of the three properties in question and that
they were authorised by the respondent. Furthermore, it is also
not in contest that the vendors, at least by the time at which
the properties were transferred from the respondent to the ap-
plicant, had not paid the respondent in respect of advertising
costs incurred by the respondent, in accordance with the agree-
ments to sell. I pause to observe however, that there was no
evidence that the respondent had claimed from the vendors
the various amounts in question. However, it is in my opinion
open to conclude that given the transaction between the appli-
cant and the respondent, whereby the respondent effectively
gifted the three properties to the applicant, then it was open
for the respondent to conclude that in those circumstances, the
vendors would not be paying the respondent for advertising
costs incurred.

Therefore, in my opinion, it is open to conclude on a con-
struction of the plain terms of the employment agreement, that
advertising costs in respect of the three properties in question,
were costs to be borne by the applicant in the context of the
transaction as a whole.

I also have no doubt that Mr Sanders would never have sim-
ply given the properties to the applicant, if he thought he would
also have to incur the advertising costs in respect of those prop-
erties from which, as the evidence clearly shows, he was
foregoing a very substantial return. It defies common sense to
so conclude and is devoid of any commerciality.

The question then becomes whether in these circumstances,
the contract terms contemplate that the respondent was au-
thorised to deduct from any monies owing to the applicant, an



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1196

amount in respect of advertising costs not paid for by the ven-
dors. The terms of the employment agreement do not make
any express reference to the contractual ability of the respond-
ent to make deductions of any amount from commission
payments due and payable to the applicant. Whilst the em-
ployment agreement refers to advertising costs to “be paid for
by the Representative” that is a different issue to the express
ability of the employer to make deductions from sums of mon-
ies otherwise contractually owing to the employee. Further, in
the absence of an express term to this effect, a subsidiary issue
arises as to whether such a term could be and in fact should be
implied.

Before considering the terms of the employment agreement
further, consideration needs to be given to whether such a de-
duction was precluded by statute.

The relevant terms of the Minimum Conditions of Employ-
ment Act 1993 (“MCEA”) are in issue in this respect. By s
17C of the MCEA, an employee is required to be paid money
in full without deduction, unless authorised under s 17D of
the MCEA. “Employee” for the purposes of the MCEA, ex-
cludes those persons who are wholly renumerated by
commission payments: Schedule 1 Minimum Conditions of
Employment Regulations. Thus, if the applicant is not an em-
ployee for the purposes of the MCEA, then there is no statutory
prohibition on the deduction of an amount from the applicant’s
remuneration, as was the case in Conti Sheffield Real Estate v
Brailey (1992) 72 WAIG 1965 and in Day v Atlanta Nominees
Pty Ltd (1989) 69 WAIG 2156, which cases considered the
terms of the now repealed Truck Act 1899.

The terms of the contract set out above, provide that the
applicant by clause 9, be renumerated in accordance with the
provisions of Schedule A. Schedule A provides for a commis-
sion payment structure. There is no reference to any other form
of payment in Schedule A. However, although inelegantly
drafted, the contract also refers to a payment of $100.00 in the
event a rental property is introduced for a full 12 month pe-
riod.

There was no evidence before me that the applicant was in
fact ever paid such an amount during his employment. How-
ever, that is not the determining criteria as to whether the
employee is wholly renumerated by commission or not. The
question must be whether he can be so renumerated. It would
appear from these terms of the contract, that as the applicant
was able to be paid other that solely by commission for work
performed, then I cannot reach the conclusion, consistent with
the MCEA, that the applicant was not an employee for the
purposes of the MCEA. Accordingly, the deduction from the
commission due to the applicant for Satellite Retreat was un-
lawful as being contrary to the MCEA. Given this conclusion,
it is not possible to imply a term into the contract to support
the deduction, as to do so would be contrary to law. Nor can
reliance be placed on the terms of s 26(1)(a) of the Act or
principles of equity, in the face conduct contrary to the MCEA.

The applicant is therefore entitled to an order for payment
of the sum of $1,078.42.

Costs
Counsel for the respondent made an application for costs

against the agent for the applicant, alternatively the applicant,
on the grounds that the claims advanced by the applicant had
no prospects of success and were inflated by the conduct of
the applicant’s agent. The essence of the application was di-
rected to the conduct of the applicant’s agent.

Counsel submitted that of the claims advanced by the appli-
cant, only two remained. The others had fallen away by reason
of my preliminary reasons on jurisdiction or had been aban-
doned by the applicant. Counsel submitted that in relation to
the King William Street claim, cost should be awarded as the
claim was hopeless from the outset and had no prospects of
success. Additionally, it was said that the claims in relation to
annual leave and superannuation should never have been
brought, albeit they were heard and the subject of reasons.

The law in relation to costs applications in this jurisdiction
is well established. Costs will only be awarded in the event
that the Commission forms the view that the circumstances
are extreme: Brailey v Mendex Pty Ltd (1993) 73 WAIG 26 at
27; Carrol Realty v Chambers (1996) 76 WAIG 1656 at 1657.
The circumstances under which costs orders are to be granted

in this jurisdiction differ to those in the federal jurisdiction
under s 170CJ of the Workplace Relations Act 1996 (Cth),
although some of the matters prescribed in ss 170CJ(2) and
(3) may be relevant to the exercise of the Commission’s pow-
ers under s 27(1)(c), having regard to the terms of s 26(1) of
the Act.

I turn first to the issue as to whether there is power under the
Act to make costs orders against counsel or an agent. In the
civil jurisdiction, the usual rule is that “costs follow the event”
in that the successful party to litigation is entitled to an order
in his or her favour on a party and party basis. Such orders
may, under for example order 66(5) of the Supreme Court
Rules, be made against the party’s solicitor. However, such
indemnity orders are grave matters: Michael v Freehill
Hollingdale and Page (1990) 3 WAR 223 at 229,234. As a
general proposition, such orders are only made when the legal
practitioner has been guilty of serious dereliction of their duty
as officers of the court: Holden & Co v Crown Prosecution
Service (1990) 2 QB 261 at 269.

Section 37 of the Supreme Court Act 1935 also empowers
the court to make costs orders against persons who are not
parties to the proceedings. Similar provisions exist in the Fed-
eral Court (see s 43 Federal Court of Australia Act 1976 and
rule 62 Federal Court Rules.) In either the case of costs orders
against solicitors or non-parties, there are in these jurisdic-
tions, specific heads of power to make such orders.

The power of the Commission to make orders as to costs is
provided in s 27(1). It relevantly provides as follows—

“27(1) Except as otherwise provided in this Act, the Com-
mission may, in relation to any matter before it—
(a) …
(b) …
(c) order any party to the matter to pay to any other

party such costs and expenses including expenses of
witnesses as are prescribed in the order, but that no
costs shall be allowed for the services of any legal
practitioner, or agent;….

(o) make such orders as may be just with respect to any
interlocutory proceedings to be taken before the hear-
ing of any matter, the costs of those proceedings…”

Thus it can be seen that the Commission’s power to award
costs, excluding those of a legal practitioner or agent, are, at
least in s 27(1)(c), limited to “any party to the matter”. Whilst
s 27(1)(o) is not drafted in terms that specifically refers to
“any party to the matter”, in my opinion, the terms of this sub-
section must be read with s 27(1)(c), as the legislature clearly
intended in my view, that the source of the power to award
costs be derived from s 27(1)(c ). Accordingly, the terms of s
27(1)(o) should be read down.

It is trite to observe that the Commission, in the exercise of
it’s powers, is limited to those contained in the Act, the Com-
mission not being a superior court of record with inherent
jurisdiction: Robe River Iron Associates v Federated Engine
Drivers’ and Fireman’s Union of WA (1987) 67 WAIG 315.
Accordingly in my opinion, the Commission’s power to award
costs is limited to “any party to a matter”, which does not
include a party’s agent or solicitor. In my view, this does high-
light a lacuna in the statute. On this basis, I am not empowered
to make an order against the applicant’s agent, if the merits of
the application for costs are with the respondent. It is to that
matter that I now turn.

As to the various claims before the Commission, those that
were the subject of preliminary proceedings as to jurisdiction
and my earlier reasons did raise arguable issues which have
now been disposed of. It would not be appropriate in my opin-
ion, for those unsuccessful claims to be the subject of a costs
order as on the basis that they were argued before me, they
would not satisfy the extreme circumstances test to which I
have referred.

Of the claims the subject of these reasons, the only claim
arising for consideration of a costs order can be the King
William Street claim, as the Satellite Retreat claim has been
granted. In my opinion, the respondent’s applicant for costs
on this claim is on strong ground. As advanced by the appli-
cant, this claim was doomed to fail in my view. There was no
evidence supporting the claim, with the applicant’s own evi-
dence on this claim going against him. Moreover, the only
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basis for the claim being advanced it appears on the evidence,
is the advice of the applicant’s agent to the applicant that the
claim was supported by authority. No authority was cited how-
ever, in support of the claim for a “listing commission”, save
the reference to Valli  (supra). Further, it is of relevance that
the agent for the applicant could not identify any express term
of the employment agreement to support the applicant’s claim.
Nor was reliance placed upon there being an implied term of
the agreement to this effect and for the reasons I have set out
above in relation to that issue, nor could there be in my opin-
ion. Further, even having regard to the principles set out in
Valli (supra), the claim had no prospect of success on the evi-
dence, in my view.

Having regard to all of these matters, this claim is of the
kind that could attract a costs order in my opinion.

The question that arises following this conclusion, is whether
the applicant should be visited with the burden of a costs or-
der, by reason of the advice of the applicant’s agent, having
regard to the injunction placed upon me by s 26(1)(a) of the
Act.

The difficulty that is raised by this issue is that unless and
until the Act enables the Commission to make costs orders
against the representatives of a party in an appropriate case, a
respondent otherwise entitled to such an order may have to
bear the burden of the time and expense of defending a matter,
without recourse to relief in terms of some recovery of it’s
costs. This would not seem to be in accordance with equity
and good conscience from the perspective of the respondent,
as the Act requires me to have regard to the interests of both
the applicant and the respondent: s 26(1)(c) Act. In such cases,
unless there were exceptional reasons not to, it would be ap-
propriate for the Commission to make an order against the
party, with the party being left to pursue whatever remedy
may be available against the agent or solicitor, as the case may
be.

Accordingly, in my view, the respondent is entitled to costs
against the applicant in relation to the King William Street
claim. The matter will be re-listed to hear from the parties as
to quantum, following which minutes of proposed orders will
issue.

APPEARANCES: Mr R Clohessy as agent appeared on
behalf of the applicant.

Mr D Taylor of counsel appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Oates

and

Sanders Executive Pty Ltd t/a LJ Hooker Morley.

No. 474 of 1998.

COMMISSIONER S J KENNER.

25 November 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings, taken from the transcript as edited by the

Commission)
THE COMMISSIONER: There is an application before me
by counsel for the respondent that these proceedings be dis-
missed, alternatively I refrain from further hearing the
application pursuant to s 27(1)(a) of the Industrial Relations
Act 1979 (“the Act”). The basis of that application is that the
applicant has commenced proceedings in the Industrial Mag-
istrates Court by way of complaint CP237/98, alleging that
the respondent in these proceedings, the defendant in that com-
plaint, has committed a breach of the Minimum Conditions of
Employment Act (1993), specifically as alleged ss 17A to 17D
of that Act, by way of failure to pay the complainant, the amount
of $1078.42 by way of a deduction of that sum from moneys
due to the complainant in that matter.

An application of this nature is to be determined consistent
with what is in effect, an allegation of an abuse of process,
and I have approached it in that manner.

Firstly, I should observe that in relation to the complaint
in CP237/98, it is not apparently clear to me the jurisdic-
tional basis upon which that complaint proceeds, but that
is not a matter for me to determine. In terms of the allega-
tion of abuse of process, I refer to Butterworths “Practice
and Procedure, High Court and Federal Court” at para-
graph 40,180.5 regarding abuse of process, where it is said
as follows—

“Where proceedings have been started in one court it is
an abuse of process to duplicate proceedings in another
court when a complete remedy is available in the first
court. Likewise where proceedings are pending in a court
a separate action in the same court should at least be
stayed where both actions involve the same parties and
the same subject matter and where the hearing of the first
will effectively dispose of the need for the hearing of the
second: Lidden v Composite Buyers Ltd (Finn J Fed C of
A dated 12 July 1996, unreported.)”

Also appearing at 40,180.15 of the same reporter is an ob-
servation in relation to dual proceedings as follows—

“The commencement of a second action on the same
subject matter with only minor alterations to the sub-
stantive allegations and to the parties may well be an
abuse of process of court: Moore v Ingles (1976) 9
ALR 509 at 513-514. A later statement of claim rais-
ing claims made in earlier proceedings which had been
the subject of summary dismissal, however, should not
be struck out if the decision in the earlier proceed-
ings is subject to appeal: Abram v Bank of New
Zealand (Fed C of A, Foster J, NG 42 and 90 of 1993,
29 April 1993, unreported).”

In Moore v Ingles (supra) Mason J, as he then was, set out
relevant principles in relation to dual proceedings essentially
for the same relief, but in different jurisdictions.

The position here is as follows. First, there are, on the face
of the papers, applications in relation to what amount to a com-
mission claim in different jurisdictions. The proceedings
however, are not of the same character and, more particularly,
in relation to the complaint in CP237/98, may well involve
matters of penalty for breach of the statute.

Second, I should also observe that these proceedings as com-
menced in the Commission were the first in time. The complaint
in the Industrial Magistrates Court was, it appears, sworn on
25 October 1998.

Finally, generally in cases such as these, it is the second set
of proceedings that may be stayed or dismissed if a court or
tribunal finds that there is an abuse. Furthermore, given that if
I did stay this part of the commission claim advanced by the
applicant, I see no basis to refrain from hearing or dismissing
the second component of the commission claim as advanced
by the applicant, given that that part of the commission claim
is not the subject of any proceedings elsewhere. Therefore,
the respondent would have to put its case in relation to that
limb of the applicant’s claim in any event.

For those reasons, the application to refrain from further
hearing or to dismiss the application as it relates to the com-
mission payments is dismissed.

APPEARANCES: Mr R Clohessy as agent appeared on
behalf of the applicant.

Mr D Taylor of counsel appeared on behalf of the respond-
ent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Brian Oates

and

Sanders Executive Pty Ltd t/a L J Hooker Morley.

No. 474 of 1998.

COMMISSIONER S J KENNER.

9 October 1998.

Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to s
29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”)
by Gregory Brian Oates (“the applicant”) against Saunders
Executive Pty Ltd t/a L J Hooker Morley (“the respondent’) in
respect of a claim for contractual benefits. The respondent is a
real estate agency. The applicant was employed by the respond-
ent as a real estate sales person from 1 October 1997 to 23
January 1998.

The Claim
The application as filed, and as amended by leave of the

Commission, claims payment of commissions for real estate
sales commissions, superannuation contributions and pro-rata
annual leave.

The respondent has raised a preliminary issue as to the juris-
diction of the Commission to entertain the applicant’s claim
in respect of superannuation and annual leave. In respect of
annual leave, the applicant’s claim arises out of an entitlement
accrued pursuant to the Minimum Conditions of Employment
Act 1993 (“MCEA”). The superannuation entitlement has as
its source, the Superannuation Guarantee (Administration) Act
1992 (Cth) (“SGA”). The respondent says these limbs of the
applicant’s claim are not contractual benefits for the purposes
of s 29(1)(b)(ii) of the Act and accordingly, are beyond the
jurisdiction of the Commission. Both parties agreed that the
jurisdiction of the Commission to entertain these claims be
determined as a preliminary issue.

Superannuation Claim
It is common ground between the parties that at its highest,

the respondent agreed to pay the applicant superannuation
contributions in accordance with the minimum level of contri-
bution as prescribed by the SGA.

On that basis, the agent for the applicant argued that given
that it was an oral term of the contract of employment be-
tween the applicant and the respondent that the applicant
receive superannuation contributions, albeit based on the SGA,
the Commission has jurisdiction to hear and determine the
applicant’s claim as a contractual benefit pursuant to s
29(1)(b)(ii) of the Act.

On the other hand, counsel for the respondent argued that
despite the oral term of the contract between the applicant and
respondent, the requirement to pay the applicant superannua-
tion is a statutory obligation and not a contractual obligation.
He argued that the superannuation contribution, being as it
was derived from the terms of the SGA, was not a benefit
pursuant to the applicant’s contract of employment for the
purposes of s 29(1)(b)(ii) of the Act. Furthermore, counsel for
the respondent argued that the terms of the SGA, being a Com-
monwealth statute, covers the field in relation to superannuation
contributions to the exclusion of the Act, irrespective of whether
the level of the contractual entitlement was equal to or in ex-
cess of the level prescribed by the SGA.

For the purposes of s 29(1)(b)(ii) of the Act, a contractual
“benefit”  refers to a very wide range of entitlements and rights
pursuant to a contract of employment: Balfour v Travelstrength
Ltd (1980) 60 WAIG 1015. There is no doubt that a superan-
nuation contribution is a “benefit”  for these purposes.

In Keane v Lombar Pty Ltd (1998) 78 WAIG 810 the Full
Bench of the Commission dealt with an appeal from a deci-
sion of the Commission at first instance, in relation to whether
superannuation contributions payable to pursuant to the SGA
simpliciter, were within the Commission’s jurisdiction as a
contractual benefit pursuant to s 29(1)(b)(ii) of the Act. In that
case, it was common ground that the only obligation to pay
superannuation contributions to the appellant arose under the

SGA and not otherwise. That is, there was no evidence of a
term of the contract that obliged the employer to make super-
annuation contributions on behalf of the employee. In view of
this, it was held that the claim was beyond the Commission’s
jurisdiction. It was further held by the Full Bench that s
29(1)(b)(ii) of the Act in the context of that case, was inopera-
tive by reason of s 109 of the Commonwealth Constitution (“s
109”) to the extent that it was in conflict with s 109.

Given the concession by the respondent, I consider that this
head of claim is capable of being pursued as a benefit under
the applicant’s contract of employment for the purposes of s
29(1)(b)(ii) of the Act. The position would have been other-
wise however, if there was no term of the contract, either oral
or written, in relation to superannuation contributions: Keane
(supra). In this case, the entitlement for the purposes of the
applicant’s claim arises out of the contract of employment,
albeit that its source is the SGA.

However, that is not the end of the matter in so far as the
Commission’s jurisdiction is concerned. The SGA is a com-
prehensive statute providing for the establishment and
administration of the Commonwealth Superannuation Guar-
antee Scheme. By that scheme, a superannuation guarantee
charge is imposed on employers in respect of a superannua-
tion guarantee short fall, pursuant to Part 3 of the SGA. Part 6
of the SGA, makes provision for the collection and recovery
of the superannuation guarantee charge. In particular, s 50 pro-
vides that a superannuation guarantee charge that is payable
by an employer, is a debt due to the Commonwealth and may
be sued for and recovered in a court of competent jurisdiction
by either the Commissioner or a Deputy Commissioner of
Taxation. It can be readily seen from the terms of the SGA,
that it contains comprehensive provisions dealing with liabil-
ity to pay the charge; superannuation guarantee charge
statements and assessments; administration provisions; col-
lection and recovery of the charge; provision for penalty charges
to be imposed; distribution of the shortfall component of a
charge and other miscellaneous matters.

The test as to whether an inconsistency arises for the pur-
poses of s 109 between a State law and a Commonwealth law
is well established. Inconsistency may arise in one of two ways.
The Commonwealth law may, by its terms, disclose an inten-
tion to cover, comprehensively and exhaustively, the field to
which it relates to the exclusion of the relevant State law: Ex
parte McLean (1930) 43 CLR 472 per Dixon J at 483; Metal
Trades Industry Association of Australia v The Amalgamated
Metal Workers and Shipwrights Union (1983) 152 CLR 632
at 641-642. On the other hand, a direct inconsistency will arise
where both the Commonwealth and State laws collide in the
sense that the subject of the law can only obey one law by
disobeying the other or where one law takes away a right or
privilege which the other law confers: R v Licensing Court of
Brisbane; ex parte Daniell (1920) 28 CLR 23; Clyde Engi-
neering v Cowburn (1926) 37 CLR 466 at 477-9, 409 and 522.

In this case, the claim in respect of an amount not paid by
the respondent is a superannuation guarantee charge as pre-
scribed by the SGA. That being the position, in my opinion,
one is compelled to the conclusion that the SGA provides a
comprehensive code in relation to the establishment, adminis-
tration and enforcement of superannuation guarantee charge
payments and covers the field in so far as the superannuation
guarantee charge is concerned. In relation to a contractual en-
titlement to superannuation, which does no more than oblige
the employer to contribute an amount equivalent to the amount
prescribed by the SGA, a claim in respect of that entitlement
pursuant to s 29(1)(b)(ii) intrudes into the field covered by the
Commonwealth law and is inoperative by reason of s 109:
Keane (supra) at 811. In my opinion however, the SGA only
covers the field in so far as superannuation contributions are
payable by the employer up to the level prescribed by the SGA.
In relation to contractual benefits that may confer superan-
nuation entitlements in excess of the minimum prescribed by
the SGA, it could not be said that the SGA would cover the
field to the exclusion of s 29(1)(b)(ii) of the Act. The relevant
field for the purposes of s 109, is the establishment, adminis-
tration and enforcement of superannuation guarantee charge
payments up to and including the level prescribed by the SGA.

In view of my conclusion that the SGA covers the field to
the exclusion of s 29(1)(b)(ii) of the Act, it is unnecessary for
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me to determine the issue as to whether there is a direct incon-
sistency between the SGA and s 29(1)(b)(ii) of the Act.

Annual Leave Claim
The applicant argued that his entitlement to pro-rata annual

leave, albeit accrued pursuant to the MCEA, was a contrac-
tual benefit for the purposes of s 29(1)(b)(ii) of the Act. The
argument was to the effect that by reason of s 5(1)(c) of the
MCEA, the minimum conditions of employment extend to and
bind all employees and employers and are taken to be implied
into the applicant’s contract of employment. As an implied
term, so the argument goes, the pro-rata annual leave accrued
pursuant to the MCEA and implied into the applicant’s con-
tract of employment, is a benefit under the applicant’s contract
of employment and thus, is within the Commission’s jurisdic-
tion. There is no suggestion in this matter that the applicant’s
entitlement to annual leave arises independently of the terms
of the MCEA.

The respondent argued that the applicant’s entitlement to
pro-rata annual leave, it being an entitlement pursuant to the
MCEA, is, by reason of s 7 of the MCEA and s 83 of the Act,
a matter exclusively within the jurisdiction of an Industrial
Magistrate.

For the purposes of determining this issue, it is necessary to
set out the relevant provisions of the MCEA and the Act. Sec-
tion 3 of the MCEA relevantly provides that—

“minimum condition of employment means—
(a) a rate of pay, or other requirement as to pay, pre-

scribed by this Act;
(b) a condition for leave prescribed by this Act; or
(c) a condition prescribed Part 5.”

Furthermore, s 5 of the MCEA relevantly provides as follows—
“(5) The minimum conditions of employment extend to
and bind all employees and employers and are taken to
be implied—
(a) in any workplace agreement;
(b) in any award; or
(c) if a contract of employment is not governed by a

workplace agreement or an award, in that contract.”
By the terms of s 7 of the MCEA, the following is pro-

vided—
“(7) A minimum condition of employment may be en-
forced—
(a) where the condition is implied in a workplace agree-

ment, under Division 1 of Part 5 of the Workplace
Agreements Act 1993;

(b) where the condition is implied in an award, under
Part III of the Industrial Relations Act 1979; or

(c) where the condition is implied in a contract of em-
ployment, under section 83 of the Industrial Relations
Act 1979 as if it were a provision of an award, in-
dustrial agreement or order other than an order made
under section 32 or 66 of that Act.” (my emphasis)

For the purposes of enforcement of awards and orders of the
Commission, the provisions of Part III of the Act are relevant.
In particular, s 83 of the Act provides for the enforcement of
an award, industrial agreement or order, other than an order
made under s 32, 44(6) or 66. Relevantly, for the purposes of
these proceedings, s 83(1a) is as follows—

“(1a) An application for the enforcement of an award,
industrial agreement or order (other than an order made
under section 32, 44(6) or 66) shall not be made other-
wise than to an industrial magistrate’s court.”

The effect s 5 of the MCEA, is to imply the provisions of the
MCEA relating to minimum conditions of employment (as
those are defined in s 3) into a contract of employment. Impli-
cation of terms into a contract by statute is but one of the means
by which terms may be implied into contracts generally. In
itself, there is nothing exceptional about it. Once a term is
implied into a contract by statute, that term is enforceable at
law as any other term of the relevant contract: see generally
Lindgren et al Contract Law in Australia at paras 636-643;
Chitty on Contract General Principles, Chapter 13. A com-
mon example, unrelated to the field of employment law, are
terms implied by relevant legislation concerning the supply of
goods and services.

It is clear by the terms of s 7(c) of the MCEA, that Parlia-
ment has, for the purposes of enforcement, created a legal
fiction in that a minimum condition implied in a contract of
employment, is deemed to be an award, industrial agreement
or order for the purposes of s 83 of the Act. It is clear that but
for this legal fiction, a minimum condition could not be so
regarded from plain terms of the Act itself.

A deeming provision, when used in a statute, is a “statutory
fiction”  and is a device for extending the meaning of a term to
a subject matter which it properly does not designate: Muller
v Dalgety and Co Ltd (1909) 9 CLR 693. In this case, Griffith
C J observed at 696 that—

“The word ‘deemed’ may be used in either sense, but it is
more commonly used for the purpose of creating what
James L J and Lord Cairns L C called a ‘statutory fic-
tion’ (C Hill v East and West India Dock Co) (1), that is,
for the purpose of extending the meaning of some term to
a subject matter which it properly does not designate.
When used in that sense it becomes very important to
consider the purpose for which the statutory fiction is
introduced.”

Furthermore, in FCT v Comber (1986) 64 ALR 451 Fisher
J, in considering a deeming provision contained in the Income
Tax Assessment Act 1936 (Cth) observed at 458, that deeming
provisions by their nature, are required to be construed strictly
and only for the purpose for which they are resorted to. He
further considered that it is improper to extend the express
application of such a statutory fiction by implication. (See also
East Finchley Pty Ltd v FCT (1989) 90 ALR 457 at 478). It
has also been held that expressions such as “as if” , as in s 7(c)
of the MCEA, are variations on deeming provisions and are to
be interpreted in the same way: Loizos v Carlton and United
Breweries Ltd (1994) 94 NTR 31 at 32 (see generally Pearce
and Geddes Statutory Interpretation in Australia 4th Ed at paras
4.28 and 4.29). What then is the effect of s 7(c) of the MCEA?

It is clear that the legislature, in enacting s 7, has provided a
specific mechanism for enforcing minimum conditions of
employment established by the MCEA. In essence, ss 7(a)
and 7(b) do no more than make it plain beyond doubt, that
existing legislation for the enforcement of workplace agree-
ments and awards has equal application to provisions implied
into these instruments by the MCEA. Section 7(c) is to be
seen in a somewhat different light as but for its terms, mini-
mum conditions implied into contracts of employment could
not be enforced in the manner prescribed. In the absence of s
7(c), it would arguably be possible to pursue a claim at law for
breach of contract or indeed, relevantly for present purposes,
a contractual benefits claim pursuant to s 29(1)(b)(ii) of the
Act.

The terms of s 83(1)(a) of the Act provide for the exclusive
jurisdiction of an Industrial Magistrate regarding enforcement
matters. A claim of the nature prescribed by s 83 of the Act,
may not be brought otherwise than before an Industrial Mag-
istrate. This includes applications pursuant to s 29(1)(b)(ii) of
the Act. In my opinion, given the terms of the MCEA to which
I have referred, and the relevant principles regarding the inter-
pretation of deeming provisions, the conclusion is inescapable
that it was the intention of the legislature, when prescribing
that minimum conditions of employment be implied into con-
tracts of employment, that they be enforced exclusively by an
Industrial Magistrate in the terms as provided by s 83 of the
Act. That is, for the purposes of enforcement only, once deemed
to be an award, industrial agreement or order for the purposes
of s 83 of the Act, then s 83(1a) has application to confer ex-
clusive jurisdiction in relation to such matters on an Industrial
Magistrate.

Further, that Parliament has enacted s 7(c) is, in my opinion,
strongly indicative of a legislative intent to exclude other rem-
edies to which I have earlier referred. If that were not the case,
there would seem little purpose in enacting s 7(c) at all.

My conclusion in relation to the construction of the relevant
provisions of the MCEA and the Act, is fortified by reason of
the fact that s 83(1a) in its present terms, was inserted into the
Act by amending Act number No.79 of 1995, which com-
menced on 16 January 1996. That is, the present s 83(1a) was
inserted into the Act in light of the existence of the MCEA,
which was assented to on 23 November 1993 and commenced
on 1 December 1993. One would have thought, that if it was
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the intention of the legislature to excise minimum conditions
of employment implied by the MCEA from the operation of
the exclusive jurisdiction of the Industrial Magistrate, then plain
words to that effect would have been used. That Parliament
has not done so in my opinion, serves to confirm the overall
legislative intention to make matters the subject of this head
of the applicant’s claim, enforceable only by way of an appli-
cation to an Industrial Magistrate.

Conclusion
Accordingly, for all of the above reasons, in my opinion,

both claims in relation to superannuation and pro-rata annual
leave are beyond the Commission’s jurisdiction. The remain-
der of the applicant’s claim will be listed for hearing and
determination in due course.

APPEARANCES: Mr R Clohessy appeared as agent on
behalf of the applicant.

Mr D Taylor of counsel appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Oates

and

Sanders Executive Pty Ltd t/a LJ Hooker Morley.

No. 474 of 1998.

COMMISSIONER S J KENNER.

23 March 1999.

Order.
HAVING heard Mr R Clohessy as agent on behalf of the ap-
plicant and Mr D Taylor of counsel on behalf of the respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT the respondent pay to the applicant the sum
of $1078.42 as a contractual benefit within 14 days
of the date of this order less any amount payable to
the Commissioner of Taxation pursuant to the In-
come Tax Assessment Act 1936 and actually paid.

(2) THAT the applicant pay to the respondent costs in
the sum of $900.00 within 14 days of the date of this
order.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Richardson and Another

and

Pipunya Pty Ltd and Another.

Nos. 254 and 255 of 1999.

16 March 1999.

Reasons For Decision

Application For Orders Under S.32
These applications concern Andrew Richardson and Sandra

Richardson who, as husband and wife, were both employed to
manage the Marble Bar Liquor and General Store. Their em-
ployment commenced on 7 December 1998. They were
supplied with accommodation and a motor vehicle as part of
the conditions of their employment. Their employment was
terminated on 18 February 1999. On 19 February 1999 they
were given notice to vacate their accommodation within 7 days

of that date. They seek an order pursuant to s.32(3)(c) of the
Act entitling both applicants to continue to reside in their ac-
commodation and be entitled to use the motor vehicle supplied
to them pending the determination of their claims of unfair
dismissal.

Pipunya Pty Ltd admits that it was their employer, although
it is not the owner of the accommodation, nor the owner of the
motor vehicle. Pipunya Pty Ltd opposes the applications for
the orders now sought. It states that the applicants’ entitle-
ment to housing and use of the motor vehicle ceased upon the
termination of their employment and that they have, there-
fore, no further contractual entitlement.

The applicants rely on s.32(3)(c)(ii) of the Act which states
that the Commission may, in endeavouring to resolve an in-
dustrial matter by conciliation, give such directions and make
such orders which will, in the opinion of the Commission,
enable conciliation or arbitration to resolve the matter. The
matter that is before the Commission is the claim by Mr and
Mrs Richardson that their dismissals were harsh, oppressive
or unfair. Although they submit that it is necessary for them to
remain in their accommodation and have use of the motor ve-
hicle while they remain in Marble Bar, it is not apparent to the
Commission why it is necessary for them to remain in Marble
Bar to enable conciliation or arbitration to resolve the matter.

Firstly, the Commission is unaware that the parties are ne-
gotiating directly between themselves in Marble Bar in an
endeavour to resolve this issue by conciliation. Indeed, both
parties are represented by Counsel who are in Perth. Further-
more, while it is obviously practically convenient for Mr and
Mrs Richardson to be present in Marble Bar if the hearing of
their claims of unfair dismissal are heard in Marble Bar, it is
not apparent to the Commission that it is necessary for the
arbitration of their claims for them to remain in Marble Bar
for that purpose. To some extent, the reasonableness of any
request for an order that Mr and Mrs Richardson remain in
their accommodation and have use of the motor vehicle whilst
the arbitration of the matter is heard in Marble Bar might be
influenced by how soon the arbitration is able to be arranged.
If the arbitration is to be heard within a short time, then it may
be that the practicality of the situation would persuade the
Commission that they ought remain in their accommodation
and have use of the motor vehicle whilst that occurs.

However that cannot, with confidence, be said to be the case
here.

Furthermore, and significantly, Mr and Mrs Richardson do
not seek re-instatement. Although the issue of whether or not
re-instatement is impracticable is a matter for the Commis-
sion, and not merely for the applicants, it is, in my view,
unlikely that the Commission would believe that re-instatement
is practicable if it is not sought by the applicant and not seen
as practicable by the respondent. It is, therefore, quite likely
that Mr and Mrs Richardson would not be re-instated in their
employment in the event that their claims before the Commis-
sion are successful. If they choose to remain in Marble Bar,
that is entirely a matter for them, however, there is thus no
basis to form an opinion that they might retain their accom-
modation and the use of the motor vehicle pending the
arbitration of their claim because, if they are successful, they
would remain in their employment in Marble Bar. Although
the Commission has been informed that Mr and Mrs
Richardson would prefer to remain in Marble Bar for the
present, for reasons of their own, they are reasons that do not
persuade the Commission that their former employer should
bear the cost of providing their accommodation and supplying
them with a motor vehicle.

While it is not clear whether the arbitration of this matter
will be held in Marble Bar or Perth, if the matter is to be held
in Perth then, if they are successful in their claims against
their former employer, the compensation awarded by the Com-
mission for loss or injury arising from their dismissal, and the
awarding of them of any denied contractual benefit, would be
assessed according to the circumstances of their dismissal and
their contracts of employment irrespective of whether they later
were resident in Marble Bar or returned to Perth.

It follows that, even if the Commission has the jurisdiction
to make orders in the terms sought, the Commission is not of
the opinion that such orders would enable conciliation or arbi-
tration to resolve the matter.
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An Order will issue dismissing the applications for orders
under s.32 of the Act.

Appearances:Mr T.H.F. Caspersz (of Counsel) and with him
Ms D. Davies for the applicants.

Mr R. Cywicki (of Counsel) and with him Mr B. O’Toole
(of Counsel) on behalf of Pipunya Pty Ltd.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Richardson and Sandra Richardson

and

Pipunya Pty Ltd and Aboriginal Business Development Pty
Ltd.

Nos. 254 and 255 of 1999.

16 March 1999.

Order.
HAVING heard Mr T.H.F. Caspersz and with him Ms D. Davies
on behalf of the applicants and Mr R. Cywicki (of Counsel)
and with him Mr B. O’Toole (of Counsel) on behalf of Pipunya
Pty Ltd the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the applications for orders under s.32 of the Act
are hereby dismissed.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Frederick John Rogers

and

Leighton Contractors Pty Ltd.

No. 1678 of 1998.

COMMISSIONER P E SCOTT.

31 March 1999.

Reasons for Decision.
THE COMMISSIONER: The Applicant claims that his dis-
missal by the Respondent was harsh, oppressive or unfair. The
Applicant was employed by the Respondent for just over 10
years and the title of his position was plant foreman although
he undertook a number of other tasks. The area of work under-
taken by the Applicant was within the plant and machinery
supply area of the Respondent’s business in Welshpool. The
plant and machinery is that which is involved in mining con-
tracting and in civil engineering.

It is not in issue that the Applicant’s position was abolished
and he was made redundant on 6 August 1998 when he was
aged 55 years. The Applicant, the first of a number of employ-
ees also made redundant on that day, was called into the
Respondent’s board room to meet with Stephen Nicholas
McDonald, the plant manager for the Respondent and Keith
Bethel, the operations manager. The Applicant was told that
the company had been unsuccessfully trying to win additional
work for some time and needed to reduce its overheads. Un-
fortunately, his position was one the company would need to
do without, that although it appreciated the work he had done
for the company there would be no work available to him in
the future. It is said that his response was that he recognised
that something had to happen although it is also said that he
was set back by what was said to him. He says he was
bewildered and shocked. He asked if he could take his per-
sonal effects and McDonald told him that he could do so. There
was some information on the computer that he had been

working on which he wished to take with him which McDonald
agreed to. The Applicant was advised that he could leave when
he liked that day and he was paid up until the end of work that
day. The Applicant left the board room and went back to his
office.

On termination, the Applicant was paid his entitlements plus
an amount which his “Termination Payment Details” called
“Ten week’s pay in lieu of notice” but which the Respondent
says was more properly described as four week pay in lieu of
notice in accordance with his contract of employment, and six
weeks redundancy pay.

On 17 August 1998, the Applicant wrote to the Respondent
indicating that he did not accept the termination payment pro-
vided to him on 6 August 1998 and he sought that the
Respondent give consideration to giving assistance in retrain-
ing programmes, arranging counselling, assisting with a resume
and re-employment, and “a suitable redundancy package to
reflect years of service and the age of the employee, where
age may prove to be the cause of having difficulties in obtain-
ing a suitable position with other companies”. The Applicant
proposed a further 20 weeks payment “to assist in (his) situa-
tion of redundancy”.

The Respondent replied on 3 September 1998 that it was
prepared to offer a further 4 weeks redundancy pay which it
said would then equate to 1 weeks pay for each year of serv-
ice, and provide access to an outplacement service to assist
him to secure another position. The Applicant declined the
additional redundancy pay offered to him on the basis that it
was inadequate. However, the Respondent says that that amount
is still to be paid to the Applicant regardless of the outcome of
this matter.

On the 4 December 1998, the Respondent was made aware
that a further weeks pay in lieu of notice was due to the Appli-
cant according to the provisions of the Workplace Relations
Act. This was paid to the Applicant on 29 January 1999.

The Applicant has given evidence of his unsuccessful at-
tempts to find work over the period from his dismissal to the
date of the hearing.

The Applicant called evidence from Paul Raymond Simms
who, until February 1999, had been an employee of MacMahon
Contractors (WA) Pty Ltd as a field service purchasing of-
ficer. He was made redundant due to a restructure of the plant
department and the downturn in work. He received 5 weeks
salary in lieu of notice and “severance entitlements in accord-
ance with Company Policy”. His company’s policy provided
for a severance entitlement of 20 weeks pay. Mr Simms had
been employed by MacMahon for 10 years and 1 month at the
time of his redundancy. There was some dispute between the
parties as to whether MacMahon and the Respondent are en-
gaged in the same industry but in any event the Applicant seeks
to rely on the policy applied by MacMahon to demonstrate
that the payment made to the Applicant was inadequate. This
approach is said to be supported by a decision of the Industrial
Commission of South Australian in Full Commission in Wynn’s
Wine Growers v Foster (16 IR 381 at page 381) (“Wynn’s
Case”). The essence of that decision is that “an employee se-
lected for redundancy on valid grounds may still be dismissed
unfairly if the employer’s payment to him is inadequate” (page
392). This decision also notes that—

“Mr Belby suggested that where there exists a company
or industry wide scheme for redundancy payments to
workers who work in comparable industries, the reasona-
bleness of the payment to an individual employee must
be judged against that standard. We certainly agree that,
where appropriate redundancy benefits have been deter-
mined by an industrial tribunal, the adequacy of the
payment paid to an employee may be properly judged
against that determination. But whilst a private scheme
which has not been fixed by an industrial tribunal may be
used as a helpful guide in resolving the issue of reasona-
bleness, it cannot be finally definitive of that issue. After
all, it is possible that the private scheme itself may be
unreasonable by contemporary industrial standards. Cer-
tainly any redundancy scheme which has widespread
acceptance in industry would, we believe, in most in-
stances, be properly regarded as reasonable. But even
under a scheme which is considered to comply with con-
temporary industrial standards there may be instances
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where, because of some peculiar facts or circumstances
which could not reasonably have been envisaged by the
parties in the development of the general scheme, a strict
adherence to those provisions might, in some circum-
stances, be correctly adjudged to be unjust or
unreasonable.
We need only add that it may well be that different cir-
cumstances which produce the necessity for an employee
to be made redundant may call for a variation in the sev-
erance payment to be made and perhaps also in the length
of notice to be given. Industrial tribunals have adopted
varying approaches to these issues depending upon
whether the retrenchments are made on economic grounds
due to temporary recession, retrenchment due to techno-
logical change, and retrenchments due to company
restructuring, mergers and takeovers. (Shop Distributive
and Allied Employees’ Association (NSW) v Countdown
Stores & Others (1983) 7 IR 273; [1983] AILR 387). It is
not possible nor is it desirable in a case such as the present
to enumerate what in each particular type of retrench-
ment, this Commission would regard as a fair and
reasonable payment. For here, we must emphasise, the
Commission is not adjudicating upon an application for
an award of the Commission to establish fair and reason-
able payments for redundancy, but is reviewing the
decision of a single Commissioner who reached the con-
clusion that the decision of this particular employer to
dismiss the employee on certain ascertained terms and
conditions, fell within the statutory criteria.”

The circumstances of the employee, Foster, the subject of
this decision was that he was 39 years of age and had been a
sales manager since October 1977 ie. a period of 9 years.

The Applicant says that the Termination, Change and Re-
dundancy provisions which apply to many award-covered
employees are not an appropriate standard for consideration.
He says that he was given no forewarning, there was no con-
sultation with him, no notice given to him to allow him to
prepare himself. As a consequence of being dealt with in this
manner, he was bewildered, set back and shocked. It is said
that had the dismissal been handled more appropriately, there
would have been a less adverse effect on the Applicant. It is
also said that the Respondent has not met its obligations in
that it took a very long period after the additional week’s pay
in lieu of notice being owed to the Applicant was identified
before it paid that amount. Further, it was not until the Appli-
cant raised with the Respondent the possibility of some
outplacement service that the Respondent entered into that
arrangement. The Applicant says that a reasonable redundancy
pay in the circumstances ought be calculated on the basis of 2
weeks per year of service. In addition, there ought be an award
of compensation for the manner in which the Respondent un-
fairly treated the Applicant in bringing about his termination.

The Respondent says that at the time of the hearing it was
still in the process of developing a policy to deal with redun-
dancies and at the time it had to make the Applicant redundant
no policy was in place or had been considered.

Stephen Nicholas McDonald gave evidence that he had dis-
cussions with the Respondent’s manager for Western Australia
that the business could not afford the overheads being incurred
and that McDonald was to decide how to reduce those costs.
His proposals were approved. The Respondent’s management
considered the redundancy payments it would make. McDonald
had the paper work for the redundancies prepared through the
Administration Manager and when that paperwork arrived at
Welshpool, the individual employees being made redundant
were advised, as was the Applicant. At that time, 5-6 employ-
ees were made redundant, and there have subsequently been
more redundancies.

The Respondent says that the total amount offered to the
Applicant is fair and reasonable and although it has paid 6
weeks redundancy pay, it has offered a further 4 weeks. It also
says that the decision in the Wynn’s Case was issued in 1986,
some thirteen years ago and has not been relied upon or used
as a precedent in this Commission in dealing with redundancy
payments and should not now be relied upon. In any event, it
notes that in that decision the Full Commission says—

“Inevitably fair minded employers will differ on the ele-
ments of a payment and on the final figure once the elements

have been aggregated. It is the function of the Commission
not to isolate one element for exclusive scrutiny or to sub-
stitute the figures for the employer’s figure but rather to set
the bounds of a reasonable ultimate payment according to
contemporary industrial standards and given all of the rel-
evant circumstances, that is if the amount actually paid to
the employee falls below those bounds by a margin which
is judged to be significant, the dismissal will attract the
operation of the section.” (pages 392-393)

The Respondent says that the Termination, Change and Re-
dundancy (“TCR”) provisions fit the description of a
contemporary industrial standard, although it is not recognised
for staff personnel, nor has the Commission itself dealt with
the principle of a general contemporary industrial standard.
Rather it has dealt with TCR provisions on a case by case
basis and has not conducted a test case which has ratified the
TCR provisions.

The Commission was referred to the decision of the Indus-
trial Appeal Court in Gromark Packaging (73 WAIG 220) which
dealt with the question of fairness in respect of the selection
employees for termination and the comparison between em-
ployees for that purpose. This decision also referred to the
Australian Ship Building Industries Case (“ASI”)at (67 WAIG
733), which also dealt with the issue of the selection of em-
ployees for dismissal and the comparative test. It is said that
this is the only basis on which the Commission has intervened
in dismissals alleged to have been unfair, where redundancy
was the basis of the termination of employment.

In reply, the Applicant says that the Commission should be
wary of giving credence to the Respondent’s submission that
although it had paid 6 weeks redundancy pay, it had offered
10 weeks and that that offer still stands regardless of the out-
come of this matter. He says that the 10 weeks total payment
was put to the Applicant as being in full and final settlement
of the claim and accordingly, the proposal for 10 weeks was
rejected. Therefore, the Respondent’s offer should not be rec-
ognised by the Commission.

The test to be applied in a claim of harsh, oppressive or
unfair dismissal is whether, in exercising its lawful right to
terminate, an employer has done so in such an unfair manner
as to warrant the Commission’s intervention – has there been
“a fair go all round”? (Undercliffe Nursing Home v the FMWU
(1985) 65 WAIG 385). The manner or procedure associated
with the dismissal is but one of the factors to be considered.
(Shire of Esperance v. Mouritz (1991) 71 WAIG 891). It is trite
to say that even a genuine redundancy can constitute an unfair
dismissal depending upon the circumstances. It would appear
that this Commission has not previously considered the ques-
tion of alleged harsh, oppressive or unfair dismissals associated
with redundancies other than in relation to the comparative
test referred to in Gromark (supra) and ASI (supra). One can
imagine that there may be many potential aspects of unfair-
ness associated with such a termination, depending on the
circumstances.

There is no challenge by the Applicant that this was a genuine
redundancy. There is no challenge that the Applicant was inap-
propriately chosen to be made redundant. The challenge is to the
manner of the decision being effected, particularly as there was
no warning or notice, and that the payment was inadequate, the
latter being the major ground pursued by the Applicant.

It is true that there was no notice or forewarning to the Ap-
plicant. There was no prior discussion with him. He was simply
informed of the decision to terminate his employment and the
reasons for it. There is no suggestion that the Applicant was a
threat to the security in that it was necessary to immediately
remove the Applicant from the premises. He was allowed to
pack up his belongings, access the computer and depart that
day at his leisure. There was no discussion with him about
ways to minimise the impact on him. He was not paid all he
was due on termination. That was not done for many months
after the termination. Other assistance was offered to the Ap-
plicant after he specifically requested it. In this regard, the
Respondent as an employer of many years standing, an em-
ployer who, in light of its regular participation in matters of an
industrial nature, could not reasonably claim ignorance of such
matters, has not treated the Applicant as well as it might have.
It has been far from thorough and has been ill prepared in its
approach to the redundancy it effected in this case.
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As to the adequacy of the redundancy pay, I note the sub-
mission by Mr Schapper for the Applicant that the additional
four weeks payment was offered on the basis of it being in full
and final settlement of his claim. This may have been so dur-
ing the process of negotiating terms for settlement, however,
the offer appears to have first been made by the Respondent in
a letter dated 3 September in response to the Applicant’s letter
of 17 August 1998 in which he proposed a further 20 weeks
pay, and there is no suggestion in the Respondent’s letter that
acceptance would preclude the Applicant pursuing the matter
further. The Commission records show that the Respondent
was not served with this application until after its offer was
made. Accordingly, it is appropriate to include this amount in
the consideration of this case.

There are many aspects of a termination of employment
which provide the potential for unfairness, and in certain cir-
cumstances, the inadequacy of a redundancy payment may
constitute an unfairness which requires remedy. The first is-
sue then is how does one test the adequacy of the payment.
What is the standard for comparison? In this jurisdiction there
is no “test case standard,” no “contemporary industrial stand-
ard” other than by reference to that which applies in awards
and agreements of the Commission. The Termination, Change
and Redundancy Case (TCR Case) [(1984) 294 CAR 175]
might be a guide, but as noted by Mulligan J (with whom
Duggan J agreed) in Fosters Brewing v SA Industrial Com-
mission and Another (1993) 51 IR 228 at 235, “this could never
be more than a guide”. He noted that the TCR principles and
standards were established in particular circumstances and have
relevance in some industries and not others, they may apply in
particular economic circumstances and not others. This Com-
mission has not adopted a TCR standard and has approached
the issue of the appropriate conditions to apply to redundancy
on a case by case basis. If there were some contemporary in-
dustrial standard applying in the relevant industry one might
consider that as a guide, but no more than a guide. I note,
however, that the assessment of a contemporary industrial
standard would need to be approached with caution, and a thor-
ough assessment made of all of the circumstances. If one were
to undertake a brief and perhaps cursory examination of what
applies in awards of this Commission, it would show that the
major awards applying to wages employees in the building
and construction industries, including the building and metals
trades, provide a maximum payment of 8 weeks pay for an
employee with more than 4 years service. A recent enterprise
agreement involving the Respondent covering its employees
engaged in the mining industry provides a maximum of 320
hours pay for employees with more then 4 years service (78
WAIG 691). If these awards and agreements provisions pro-
vide any form of comparative measure, which I do not conclude
that they do, then the Respondent’s original payment to the
Applicant fell short by 2 weeks pay. The subsequent offer, if
accepted by the Applicant would have exceeded that by 2
weeks.

If a comparison with award and agreement entitlements is
not appropriate to establish a “contemporary standard”, then
what is? It is difficult to accept that the policy of one em-
ployer, MacMahon Contractors (WA) Pty Ltd, constitutes any
comparative measure. It may reflect a contemporary indus-
trial standard and have widespread acceptance within the
industry in which the Respondent is engaged, or it may be an
aberration. There is nothing before the Commission to indi-
cate which it is. On the basis of the material before the
Commission, and applying my general knowledge of these
matters, I am unable to conclude that the payment offered to
the Applicant by the Respondent, taking account of the addi-
tional 4 weeks which the Respondent says it intends to pay,
but which has so far been rejected, is an inadequate redun-
dancy payment to an employee in a supervisory position in the
industry which includes providing plant and equipment to the
mining and construction industries. Accordingly, I am unable
to find that this aspect of the claim constitutes an unfairness
warranting the Commission’s intervention.

I do not intend to order that the Respondent pay to the Ap-
plicant the amount which it has offered as that may tend to
indicate that the Commission has concluded that the appropri-
ate redundancy payment is 10 weeks pay and that the dismissal
was unfair in this regard, when the Commission has made no
such determination.

As to the other conduct of the Respondent in its general
lack of consideration of the Applicant during the process,
I am satisfied that in the circumstances of this case these
constitute harsh treatment. The Respondent could have
reasonably provided fairness by properly preparing for,
and dealing with the matters concerned, such as consult-
ing the Applicant and identifying means of alleviating the
difficulties which would arise for him following dismissal.
In this case, it provided the out placement service only
after the Applicant specifically enquired about it. It should
also have paid the proper notice entitlement within a rea-
sonable time. Mr Schapper urges compensation of 3 or 4
weeks for this aspect of unfairness.

It is quite clear, on the basis of the Applicant’s position
being abolished, that reinstatement is impracticable. Ac-
cordingly, the Commission is to consider the question of
compensation for loss or injury. I have noted the decision
of the Commission in Shire of Esperance and Mouritz (su-
pra) which says that the procedures associated with the
dismissal are but one of the factors to be taken into ac-
count. I note, too, the various decisions of the Full Bench
of this Commission in dealing with the assessment of com-
pensation for loss or injury, including the comments of
Kenner C in Bogunavich and Bayside Western Australia
Pty Ltd (79 WAIG 8 at page 13) that—

“As to loss and injury, it is not the case that an applicant
who has been found by the Commission to have been
unfairly dismissed, and who is to be awarded compensa-
tion, is automatically entitled to an award of compensation
for loss representing the loss of wages or salary from the
date of dismissal to the date of the hearing. That may be
the ultimate outcome after findings are made and an as-
sessment by the Commission, as to the quantum of
compensation having regard to s 26 of the Act and factors
such as the employee’s duty to mitigate his or her loss.
All the circumstances of the case need to be considered.
For example, it well may be that despite the Commis-
sion’s finding that the dismissal was harsh, oppressive
and unfair, it was characterised as such by reason of the
manner or process leading to the dismissal rather than the
substantive reasons for the dismissal itself, in the sense
in which that principle is referred to in Shire of Esperance
v Mouritz (1991) 71 WAIG 891. In such a case, it may be
open to find as a fact on the evidence, that the unfairly
dismissed employee could have been fairly dismissed by
the employer shortly after the actual dismissal in any event.
In a case such as this, it would be open for the Commis-
sion to find that the unfairly dismissed employee’s loss is
limited to that period between the date of the employee’s
actual dismissal, and when he or she could have been
fairly dismissed in any event.”

This approach to the assessment of compensation is in line
with the reasoning of the majority of the Full Bench in Smith
and CDM Australia Pty Ltd (78 WAIG 307), in that the Com-
mission is to consider all of the circumstances and apply the
general principals of equity, good conscience and the substan-
tial merits of the case in that consideration.

The matters of unfairness identified earlier could have been
addressed in a period of 1 or 2 weeks prior to the dismissal.
Accordingly, I find that 2 weeks pay is appropriate compensa-
tion to the Applicant in that regard. According to the evidence
before me 2 weeks pay is $2,403.80.

Order accordingly.
APPEARANCES: Mr D Schapper (of Counsel) on behalf

of the Applicant
Mr R H Gifford on behalf of the Respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Frederick John Rogers

and

Leighton Contractors Pty Ltd.

No. 1678 of 1998.

COMMISSIONER P E SCOTT.

7 April 1999.

Order.
HAVING heard Mr D Schapper (of Counsel) on behalf of the
Applicant and Mr R H Gifford on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—

1. DECLARES that the Applicant was harshly, oppres-
sively and unfairly dismissed from his employment
with the Respondent; and

2. ORDERS that the Respondent shall pay to the Ap-
plicant within 21 days of the date of this Order the
amount of $2,403.80.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Laszlo Rozsa

and

Nomel Nominees Pty Ltd.

No. 1592 of 1998.

CHIEF COMMISSIONER W.S. COLEMAN.

25 March 1999.

Reasons for Decision.
CHIEF COMMISSIONER: This is an application under
s.29(1)(b)(i) of the Act. The following file note prepared by
the Commission after conciliation proceedings had failed to
resolve the matter is accepted by the parties as a summary of
their respective positions. A copy of the file note was made
available to the applicant and the respondent.

“The applicant in this matter says that he was employed
by the respondent driving a garbage truck. This truck is
fitted with a hydraulic lifter. The truck is driven around
the streets and the contents of bins are loaded into the
vehicle and when the vehicle is full it is taken to the tip
and dumped.
According to Mr Rozsa, the applicant, he was asked to a
train a friend of the employer to cover him when he went
on annual leave or if he was sick. He did train the friend
but then he was dismissed without warning and the friend
took over the job. He has been employed since 1997. The
respondent took over the business in June 1998 and the
applicant was asked to carry on; this he did. However,
the dismissal was unfair. He told the Commission that he
is 56 years of age and found it very hard to get another
job. He sought reinstatement.
Mr Ford, the respondent, said that his company purchased
the remaining term of a waste disposal contract from Earl
and Mavis Rasmussen. That contract was with the
Esperance Shire Council. The applicant in this matter was
dismissed by the Rasmussens’ and he was offered em-
ployment on a trial basis with the respondent’s company.
He was asked to train an employee (the employee was
not friend of the respondent as alleged by the applicant).
The applicant requested an extra $100.00 a week to do
the training and this was given to him.

The applicant was dismissed because the Esperance Shire
Council approached Mr Ford about the conduct of the
applicant, in particular, his language and treatment of bins.
Mr Ford said that he followed the applicant around and
saw that he had damaged bins by moving his truck before
the bins were deposited on the ground. Up to 4 bins per
week were being damaged in this way. It came to the
attention of the respondent that the applicant had discussed
ways of damaging the truck. The straw which broke the
camel’s back, was when the applicant took a key from the
rubbish truck and accessed the tip site after hours not pay-
ing fees. He did this twice and on the second time, after a
complaint by the Shire, he was dismissed.”

The only qualification to the above file note is that access to
the rubbish after hours does not attract an additional fee.

The claim that the dismissal was unfair is based on the fol-
lowing assertions by Mr Rozsa. He claims that—

• He never received a warning that he would be dis-
missed.

• He was never advised that his employment was sub-
ject to a 90 day probation.

• The only damage to rubbish bins occurred during
the period of employment with the previous owner.
This was due to a faulty mechanism on the truck. He
had not damaged bins during the period of employ-
ment with the Respondent.

• He had never been warned about using bad language
and no complaints had been brought to his attention.

Mr Rozsa acknowledges that he took the key to access the
rubbish tip from the truck and used it to gain entrance after
hours to deposit tree cuttings from his home. He acknowl-
edges that this was wrong but submits that it occurred only
once and was not a serious breach of trust.

For the respondent it is argued that the applicant was in-
formed on the first day of its operation of the rubbish disposal
contract that Mr Rozsa’s employment was for a trial period of
90 days. It is asserted that the Applicant was warned about his
performance and specifically about damage to bins. He was
also warned about his use of bad language.

As to matters raised in the Notice of Answer and Counter
Proposal, Mr Rozsa emphatically denies that he ever discussed
ways to damage the truck and submits that had always main-
tained it to the best of his ability. He refutes that he ever used
the rubbish truck for his own purposes.

Under cross-examination Mr Rozsa denied that there had
ever been a conversation with Mr Ford in which he had been
warned about his attitude to work, use of bad language or dam-
age to bins. In fact he claims that his contact with Mr Ford
was very limited as they finished their work at different times.
They merely passed each other at the shed from time to time
and had exchanged a few words.

Mr Rozsa was confronted with a written statement from Mr
Ducas who had been the Principal Environmental Health Of-
ficer with the Esperance Shire Council at the time of the
applicant’s employment. According to Mr Rozsa he had ap-
proached Mr Ducas to appear on his behalf. Mr Ducas had
declined on the basis that this matter was between the appli-
cant and his former employer. His statement tendered in support
of the respondent’s case details an incident involving the al-
leged use of bad language by Mr Rozsa and the applicant’s
unauthorised access to the rubbish tip. Mr Ducas subsequently
attended the hearing to give evidence. The affidavit had been
prepared when Mr Ducas understood he could be subpoenaed
to attend the hearing. His absence from town at that time
prompted the sworn statement. Mr Ducas confirmed what he
had previously put in writing, that is, that the applicant had
been heard by him to utter bad language while completing a
rubbish collection call at the witness’s home. This had oc-
curred prior to Mr Rozsa’s employment with the respondent.
Mr Ducas acknowledged that he had been made aware of faulty
mechanisms on the rubbish collection truck when it was being
operated by the previous contractor. He took the matter up
with the contractor and was told that the mechanism had been
checked. The problem with damaged bins had arisen because
in the contractor’s opinion the bins were being over filled.
The arm lift mechanism on the truck is limited to 70-75kilo-
grams. Overfilling caused the bin to drop off the arm
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mechanism. Mr Ducas doubts whether the contractor operat-
ing the rubbish collection service at the time was telling him
the truth about the serviceability of the arm lift mechanism.
When the applicant’s after hours access to the tip was discov-
ered, Mr Ducas had been contacted by the rubbish tip
contractor. He took the matter up with Mr Ford and was sub-
sequently assumed the matter had been dealt with.

It was Mr Ducas’s evidence that there were a number of
problems when the rubbish collection service was being oper-
ated by the contractor before Mr Ford took over. Collections
were missed, there was “aggression towards rate payers” and
a lack of attention to contractual obligations including bin re-
placement and stock control. Since Mr Ford’s company had
been appointed to the contract there were no complaints as far
as the Shire was concerned. However Mr Ducas had been told
by Mr Ford that he was having problems with damage to bins.
It had come as no surprise to Mr Ducas when he heard that Mr
Rozsa had been terminated from employment with the respond-
ent as he considered the applicant had problems providing the
service required and in his ability to communicate.

Mr Ford presented evidence for the Respondent company.
He had worked with the applicant for several days prior to
taking over the business. It is Mr Ford’s evidence that on the
afternoon of the first day on which he took over operation of
the business he held a discussion with Mr Rozsa in the shed.
Mr Ford states categorically that he had informed Mr Rozsa
that he was on a three month trial.

Furthermore he claims to have told Mr Rozsa that he was
not happy with the way he was operating the truck. In particu-
lar it was stated to Mr Rozsa that he was moving away from
the bin before it had been repositioned on the ground, he was
overfilling the truck an attempting to dislodge blocked refuse
by excessively revving the motor.

Mr Ford also claims to have told Mr Rozsa to refrain from
using bad language. All of these matters had come to Mr Ford’s
attention during the period he had accompanied Mr Rozsa on
the rubbish collection round before he took over the contract.
It was in this conversation that Mr Ford asserts that Mr Rozsa
requested additional wages for training the relief driver. That
was agreed to by Mr Ford several days later after a discussion
with his wife, a partner in the business.

Mr Ford is aware of only one occasion on which Mr Rozsa
used the key to access the rubbish tip after hours. It came to
his attention from a complaint from Mr Ducas the Environ-
mental Health Officer and then from Mr Smedley the contractor
operating the tip.

It was claimed by Mr Ford that he had spoken to Mr Rozsa
about his bad language on three occasions – on the first day of
his ownership, the next week and the fourth week of Mr Rozsa’s
employment.

The contractor operating the tip, Mr Smedley, gave evidence
on how he had apprehended Mr Rozsa at the tip after he had
used the key allocated to the rubbish collection service. Mr
Smedley was quick to make it clear that he was not accusing
Mr Rozsa of taking anything from the site. However he con-
sidered the use of key allocated to the rubbish disposal operator
a serious matter. He reported the incident to the Shire.

Fundamental to the determination of this matter is whether
or not the applicant was placed on probation when his em-
ployment commenced with the respondent. On this matter I
accept the evidence of Mr Ford. Faced with the concerns of
the Shire about the operation of the rubbish collection service
and his first hand experiences with Mr Rozsa while he was
familiarising himself with the operation, I have no doubt that
Mr Ford was apprehensive about the applicant’s ability to meet
the standards required to satisfy him and the Shire. Further-
more I accept that Mr Ford raised with the applicant his
concerns about the way in which Mr Rozsa was operating the
truck. This included the applicant’s language, the positioning
of bins, overfilling and excessively revving the motor to dis-
lodge refuse. In accepting this evidence I reject that of the
applicant. While Mr Rozsa has a hearing impairment it ap-
pears to be the case that sometimes he just will not listen. Mr
Rozsa can effectively express himself. Indeed he ably presented
his case in these proceedings.

As a probationary employee, the applicant’s services could
be “more easily” terminated than if he had been appointed to a

permanent position (See Carter & Another v Community Aid
Abroad Trading Pty Ltd (1991) AILR 264). However proba-
tion is not a license to deal with an employee capriciously,
harshly or unfairly (See the Full Bench in Hutchinson v. Ca-
ble Sands (WA) Pty Ltd (Matter No 1970 of 1998 – Unreported
). What has to be appreciated is that the probationary period is
an extension of the selection process. It enables training per-
formance and reassessment to take place (See Stanton C in
Airline Hostesses Association v. Qantas Airways Limited
(1974) AILR 785).

In the circumstances of this case the performance of the re-
spondent company in meeting its obligation to the Shire was
important to its chances of retaining the contract. No doubt
this made it sensitive to the concerns of the Shire and in turn
to the performance of its employees. The on-going damage to
bins and reports of bad language could not be tolerated. I ac-
cept that Mr Rozsa was spoken to again about his language
subsequent to the first day of his service with the new em-
ployer.

There is no doubt that with Mr Rozsa accessing the rubbish
tip after hours with a key that was available for restricted use
caused embarrassment to the respondent. In itself it was not
an act done with any dishonest intent. However from the em-
ployer’s perspective it was a breach of a specific instruction.
When viewed within the context of the probationary period of
employment it compounded the problems of Mr Rozsa’s atti-
tude to his work and regard for the interests of his employer.
However, I reject any inference of dishonesty on the part of
the applicant. There was nothing to show that he was using
the respondent’s truck for his own purposes, that he was not
paying tip fees or that he had threatened to damage the rub-
bish truck.

However I accept that the replacement driver is not a friend
of the employer nor was there any conspiracy on the respond-
ent’s part to get rid of Mr Rozsa or not to pay him the wage
and fee for training.

In all of the circumstances of the employment including the
appointment for a probationary period, the issues that were
brought to the applicant’s attention and the grounds upon which
termination was effected, I do not accept that the applicant
was harshly or oppressively dismissed from employment with
the respondent. The application is dismissed.

Appearances:Mr Rozsa on his own behalf.
Mr Gough on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Laszlo Rozsa

and

Nomel Nominees Pty Ltd

(No. 1592 of 1998)

CHIEF COMMISSIONER W.S. COLEMAN

25 March 1998.

Order.
HAVING heard Mr L Rozsa on his own behalf and Mr C Ford
on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT this application is dismissed.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Reginald Smith

and

Rebo Holdings Pty Ltd trading as Cafe Villa.

No. 1520 of 1998.

COMMISSIONER P E SCOTT .

29 March 1999.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings as edited by the Commission)

THE COMMISSIONER:  This is an application made pursu-
ant to section 29(l)(b)(i) of the Industrial Relations Act 1979,
by which the Applicant claims that he was harshly, oppres-
sively or unfairly dismissed from his employment with the
Respondent.

The Respondent operates a cafe restaurant and has done so
for a relatively short time. The Applicant applied for a posi-
tion as joint head chef which was advertised by the Respondent.
That position arose when the Respondent’s existing head chef
was experiencing domestic problems and needed some sup-
port. The Applicant’s claims to experience and expertise, in
particular in matters which are referred to in his curriculum
vitae as being “inventory and procurement” but which were
also described as “stock management, inventory systems and
negotiating purchases of stock”, as well as his having other
usual skills expected of a chef, convinced the Respondent af-
ter a second interview that he was the appropriate candidate
for the job and he was engaged. He commenced employment
in late January/early February 1998.

Within a few weeks of the Applicant’s commencement, the
other joint head chef, who the Applicant was engaged to work
with, left due to his domestic problems which had originally
caused the Applicant’s engagement and the Applicant was to
then take over the sole head chef role. The Respondent also
recruited further staff. There is evidence of staff turnover at
around that time and, amongst others, a number of chefs were
engaged.

The Applicant’s employment was terminated on 27 July 1998.
The Respondent acknowledges that he was not given any no-
tice or pay in lieu of notice or holiday pay, although Ms
Richardson’s submission is that this was due to the Respond-
ent misinterpreting advice. The Respondent says they will be
paid forthwith.

The essence of the dispute between the parties is whether
the Applicant performed his duties appropriately and ad-
equately and whether he was warned that his job was in
jeopardy. I do not intend to recite all of the evidence that has
been called before the Commission; suffice it to say that I
have heard evidence from the Applicant; from Cathryn Smith,
his wife; Diane Regan, the sole director of the Respondent
and who was in charge of the day to day operation of the busi-
ness; and Harry Christopher Bozin who was also involved in
the business.

The tests to be applied in a case of unfair dismissal are those
set out in the decision of the Commission in Undercliffe Nurs-
ing Home v Federated Miscellaneous Workers Union (1985)
65 WAIG 305, and that is that an employer has the lawful
right to terminate employment. It is not a matter of dealing
with questions of lawful rights, it is a matter of whether the
employer has so abused its lawful right to terminate as to war-
rant the Commission’s intervention.

There is conflict in the evidence before the Commission and
the Commission is required to consider that conflict and, in
dealing with it, to consider the credibility of the witnesses.
Having observed the witnesses as they gave their evidence
and having considered the evidence and what on the balance
of probabilities really occurred, as to those conflicts in the
evidence I prefer the evidence called for the Respondent. I
find that the Applicant failed to fulfil his responsibilities to the
Respondent in his management of the kitchen’s stock in par-
ticular and the purchasing of that stock, such that the
Respondent was experiencing unacceptable costs associated

with that stock. I have taken account of the Applicant’s protest
that he inherited a stock management system which was not a
system he would have applied, and that initially he was not
able to implement his own system which he says would have
resolved those difficulties. However, even after the departure
of the then head chef whose system was supposedly in place,
and even after a new menu, which had been planned in con-
sultation with the Applicant and costed by him when he had
been employed for approximately 5 months, the costs were
not brought under control. The Applicant was not managing
the relationship with the suppliers to the benefit of the busi-
ness.

I note that there has been evidence from the Applicant, Ms
Regan and Mr Bozin that price is not the only consideration;
there are other matters of timeliness of delivery, quality of the
supplies themselves and the terms of credit which are also
important factors. However, there is evidence that even if one
considered the question of cost as being resolved, which it
was not, the freshness of some of the supplies being provided
to the Respondent was causing complaints from customers.
Instead of managing the relationship with suppliers to the ben-
efit of the business, under the Applicant’s management of that
arrangement, the traditional suppliers of good quality prod-
ucts at reasonable prices was gradually being abandoned and
one particular supplier being favoured. This supplier was not
providing fresh supplies and was charging more than the Re-
spondent could reasonably obtain elsewhere, a matter which
was pursued by Ms Regan when the Applicant failed to ad-
dress that matter, notwithstanding being advised of the
requirement to address it.

Further, notwithstanding that the Applicant had raised with
him a number of times the question of the management of
stock receipts, there was no proper accountability for goods
being received and being signed for. I accept that the Appli-
cant could not have been expected to be on the premises from
the moment the place was open for business until it closed
each day but his responsibility was to put in place a proper
system and to manage that system, and accordingly, he is re-
sponsible for that failure.

These matters were raised and possible mechanisms to ad-
dress them were discussed at regular fortnightly meetings over
a period of months. The minutes of the meetings indicate that
they were clearly identified as an issue and the requirement to
resolve them was certainly clear. Eventually, after Ms Regan
had failed to make progress with the Applicant, having ad-
dressed him on those matters previously, she asked Mr Bozin
to deal with the Applicant over them in the hope that the situ-
ation could be resolved in those discussions. The Commission
has heard evidence of Mr Bozin’s expertise in the level of
costs and gross profits that such businesses and sections within
those types of businesses should be attaining. Ms Regan di-
rected the Applicant to meet with Mr Bozin for this purpose of
dealing with those matters.

I am satisfied, from having heard Mr Bozin’s evidence, that
he made it clear to the Applicant that his continued employ-
ment was dependent upon the Applicant achieving the changes
he had discussed and addressing the points he raised. It is also
clear from his evidence, which I accept, that at the end of the
first meeting a number of things were to be done by the Appli-
cant, and that he failed to do those things. Eventually, after a
further meeting, Mr Bozin abandoned the meetings as the
Applicant had failed to do what was required of him.

I am also satisfied that, even if Mr Bozin had never said
words to the Applicant to the effect that the Applicant’s job
was in jeopardy, it must have been very clear to a person of the
Applicant’s experience and supposed level of expertise that
the issues Mr Bozin was raising with him were fairly basic.
They were matters of stock control and management which
someone of the Applicant’s experience ought not to have needed
to be taken through in the manner that a trainee might be in-
structed to perform these tasks. If the Applicant did not read
from these discussions with Mr Bozin that his performance
and his employment were seriously under challenge then he
was deluding himself. One might reasonably assume that a
person of his experience may have been insulted by the basic
and the essential nature of the instructions being given to him
by Mr Bozin. It would have been surprising if he had not ques-
tioned either his own ability or if he had not protested at such
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an approach. In fact, he did protest. Ms Regan’s evidence was
that he told her that he was not prepared to tolerate Mr Bozin
look over his shoulder in this manner.

In any event, the Applicant did not perform to Mr Bozin’s or
Ms Regan’s satisfaction those basic tasks which were required
of him to address the important problem of the food costs and
the management of the food and inventory system. Accord-
ingly, the Applicant’s employment was terminated and in the
circumstances of the Applicant’s performance and the process
through which the Respondent had taken the Applicant in at-
tempting to address that issue there has been no unfairness
demonstrated.

As to the question of the bottle of champagne being given to
the Applicant in the week or so prior to the termination of his
employment, I accept that this was simply a gesture of good-
will or a gift on the occasion of the Applicant’s son’s christening
and could not be read as an indication that the Applicant’s
performance was satisfactory. There is in all of these circum-
stances nothing harsh, oppressive or unfair about the dismissal.

Accordingly, an order shall issue for the dismissal of the
application.

APPEARANCES:  Mr A D M Lindsay (of Counsel) on be-
half of the Applicant

Ms S Richardson (of Counsel) on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Reginald Smith

and

Rebo Holdings Pty Ltd trading as Café Villa.

No. 1520 of 1998.

COMMISSIONER P E SCOTT.

29 March 1999.

Order.
HAVING heard Mr A D M Lindsay (of Counsel) on behalf of
the Applicant and Ms S Richardson (of Counsel) on behalf of
the Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Russell Sparks, Donna Sparks & Noeline Mather

and

Victoria Hotel (WA) Pty Ltd.
No. 1004, 1005 & 1006 of 1998.

COMMISSIONER S J KENNER.
26 March 1999.

Reasons for Decision.
THE COMMISSIONER: By these applications Mr Russell
Sparks, Mrs Donna Sparks and Mrs Noeline Mather allege
that they were harshly oppressively and unfair dismissed by
the respondent on or about 19 May 1998. All three applicants
seek reinstatement or alternatively compensation by way of
relief. The respondent wholly contests the applications.

Given that the all three applications arose out of the same
events, by order dated 8 October 1998, the applications were
joined and heard and determined together.

Background
There is considerable common ground in these matters. Mr

and Mrs Sparks (“the Sparks”) were employed by the respond-
ent in or about July 1993. Mr Sparks was engaged as the
respondent’s bar manager and Mrs Sparks as a bar attendant,
working approximately 20 hours per week. Mrs Noeline
Mather, Mrs Spark’s mother, was engaged by Mr Sparks as a
cleaner by the respondent, working approximately 12 hours
per week.

The respondent operates the Victoria Hotel in Collie (“the
Hotel”). The Hotel was held in trust pursuant to the terms
of a deed of unit trust made on or about 27 June 1996. The
unit trust holders’ were Mrs Janine Spencer as trustee for
the Spencer Family Trust which held 90 units, and the
Sparks’ as trustee for the Sparks Family Trust, which held
10 units. Sometime in or about March 1998 Mr Sparks’
brother, a Mr Kevan Sparks, along with others, indicated
an intention to purchase the Hotel which had previously
been placed on the market for sale. Kevan Sparks and the
others were, apparently, unsuccessful in their attempt to
purchase the Hotel. Subsequently, at a regular Tuesday
weekly management meeting between the Sparks’ and Mr
& Mrs Spencer (“the Spencers”), a proposal was put by
the Spencers to the Sparks’ to improve the terms of their
remuneration and conditions of employment. It was a term
of the proposal that the Sparks’ remain living on the Hotel
premises, as they had done from the commencement of
their employment. It was common ground that this was at
least in part, an attempt by the respondent to secure the
ongoing employment of Mr Sparks, following the interest
in the Hotel to which I have referred above.

Subsequently, on or about 19 May 1998, during the course
of a regular Tuesday management meeting, the Sparks’ were
requested to respond to the proposal put by the Spencers. The
remaining circumstances of that meeting are in contest. As a
consequence of that meeting, the Sparks’ employment at the
Hotel came to an end. Later that day, Mrs Mather’s employ-
ment also came to end. The circumstances in relation to which
her employment ended are also controversial.

The Contentions
Mr Maughan, counsel for the applicants, submitted that at

the critical meeting on 19 May 1998, the Sparks’ responded to
the respondent’s proposal regarding improvements in their
terms and conditions of employment in the negative. Follow-
ing, counsel says that the Sparks’ employment was terminated
there and then and they were given one week to vacate the
accommodation that they occupied at the Hotel. It was the
contention of counsel for the applicants that the proposal by
the respondent to improve Mr Sparks’ terms and conditions of
employment was merely an offer, an offer which was ulti-
mately not accepted. He submitted that notwithstanding this
offer, the existing contract of employment between the parties
remained on foot and was simply terminated by the respond-
ent, following the Sparks’ refusal to accept the respondent’s
improved offer.

In relation to Mrs Mather, counsel submitted that her em-
ployment was terminated by the respondent during the course
of a telephone conversation with Mrs Spencer on the after-
noon of 19 May 1998. He submitted that Mrs Mather was
ready willing and able to remain employed by the respondent,
notwithstanding the alleged dismissal of her daughter and son-
in-law that day. Despite this preparedness to remain employed,
counsel submitted that Mrs Mather’s employment was termi-
nated by the respondent, who had sought and obtained a
replacement for her at the Hotel.

Mr Marsh, counsel for the respondent, submitted that as a
threshold jurisdictional issue, neither the Sparks’ nor Mrs
Mather were dismissed by the respondent. It was submitted
that all three employees’ contracts of employment came to an
end at their initiative. Furthermore, counsel submitted that in
relation to Mrs Sparks and Mrs Mather, their employment was
on a casual basis, and the Commission’s jurisdiction was chal-
lenged on that footing also.
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In relation to the circumstances of the Sparks’, counsel sub-
mitted that it was made clear by them that their intention was
to no longer comply with a term of their contracts of employ-
ment, that they remain living on the premises of the Hotel.
Accordingly, counsel submitted that the effect of their con-
duct was that they no longer remained bound by their contracts
of employment, resulting in them terminating their own em-
ployment.

In relation to Mrs Mather, counsel submitted that the cir-
cumstances of the termination of her employment was so
closely linked to the termination of the employment of the
Sparks’, such that the Commission should conclude that she
also resigned.

The Evidence
To the extent that it was in controversy, a summary of the

evidence is as follows. Mr Sparks testified that when both he
and his wife were employed by the respondent the obligation
to live on the Hotel premises was not actually discussed. He
said it was part of the package and assumed this was a require-
ment. About three weeks prior to the termination of his
employment, at a regular Tuesday management meeting, the
respondent put an offer to him to increase his salary by $9,000
per annum plus the inclusion of a fully maintained company
vehicle. This was on the condition that both he and his wife
remain living on the premises for the next two years. Mr Sparks
did later say that he was aware of the respondent’s require-
ment that its Hotel manager had to reside on the premises.
This is at odds with his earlier testimony on this issue.

As to the origin of this proposal, Mr Sparks testified that
this package came somewhat “out of the blue” without any
prior warning. Mr Sparks said that following this proposal,
both he and his wife had three weeks to think about it. Mr
Sparks did say in evidence that he and his wife had discussed
residing off the Hotel premises, due to the needs of their daugh-
ters. In cross-examination, Mr Sparks could not recall whether
he had previously expressed any discontent with the terms and
conditions of his employment to Mr or Mrs Spencer.

As to the events on 19 May 1998, Mr Sparks testified that
he attended the meeting with his wife and the Spencers. It was
a regular Tuesday management meeting. He said that both he
and his wife told the Spencers at the meeting that they in-
tended to put their children first and did not want to live on the
Hotel premises. He testified that Mrs Spencer then said that
they were terminated and were given one week to move out of
the Hotel accommodation. They had to return the Hotel keys
there and then. In cross-examination, Mr Sparks conceded that
prior to the meeting on 19 May 1998, he fully expected that if
the respondent required both he and his wife to remain living
on the Hotel premises, that their employment would be at an
end. In relation to the specific discussion at the meeting, in
cross-examination, Mr Sparks testified that he was not sure
whether he used words to the effect “well that’s it then” after
their response to the respondent’s proposal, but further said
that he did not deny that he may have indicated this at the
meeting.

As to events which were to take place after the Sparks’ left
the Hotel, Mr Sparks testified that neither he nor his wife had
a new job to go. Subsequent to the terminations however, Mr
Sparks became employed at the Crown Hotel in Collie. He
also had a short period of other employment in Collie prior to
his employment at the Collie Hotel, and earnt approximately
$2,200 gross in that time.

Mrs Donna Sparks testified that she and Mr Sparks were
employed as a husband and wife team to run the Hotel. She
confirmed that the terms and conditions of employment re-
quired both of them to reside on the Hotel premises. Mrs Sparks
testified as to events leading up to 19 May 1998, largely in the
same terms as the evidence given by Mr Sparks. When asked
in cross-examination as to whether there had been any indica-
tion by either her or her husband to the Spencers that they
were not satisfied with their conditions of employment prior
to the respondent’s offer, Mrs Sparks initially said that there
was none. Subsequently she said however, that she could not
really recall whether this was the case or not. I pause to ob-
serve that earlier in examination-in-chief, Mrs Sparks testified
that she had certainly told the Spencers on 28 April 1998 that
they were looking for a house and no longer wanted to live on
the premises. She also indicated that that matter may have

also been raised with the Spencers on previous occasions.
On the morning of 19 May 1998 Mrs Sparks said she and

her husband discussed the respondent’s proposal. She said that
they agreed that morning that they no longer wanted to live on
the Hotel premises. This was against the background of knowl-
edge that the respondent required the manager to do so.

As to the meeting that day, Mrs Sparks said that they were
asked by the Spencers as to whether they had come to a deci-
sion. Mrs Sparks said that they indicated that they had and
told them that whilst they still wanted to run the Hotel they
were not prepared to remain living on the premises. She said
they were told that if they did not live on the premises they no
longer had a job and had one week to leave their accommoda-
tion. When asked what she could recall her husband said at the
meeting, Mrs Sparks indicated that she did not recall Mr Sparks
saying words to the effect “that’s it then”, but said she asked
the Spencers whether what had been said meant that they were
finished as the managers and received an affirmative reply.

In cross-examination, Mrs Sparks initially said that both she
and her husband expected to remain employed beyond 19 May
1998, despite their knowledge of the requirement of the re-
spondent that they remain living on the Hotel premises.
However, a little later in cross-examination, Mrs Sparks ap-
peared to change her mind about this matter and conceded that
in view of the knowledge of the respondent’s requirements,
the employment would not continue. Mrs Sparks said how-
ever, that she was surprised that they weren’t required to work
out any notice as she had fully expected they would be re-
quired to train up the new management team. This was also
somewhat at odds with other evidence given by Mrs Sparks in
re-examination, when she said that prior to the meeting of 19
May 1998, that she expected that neither she nor her husband
would be dismissed, as they were part owners in the Hotel and
assumed that the respondent would employ a caretaker in or-
der that they could reside off the Hotel premises. These and
other inconsistencies in the evidence are matters to which I
return below.

Mrs Noeline Mather gave evidence. She was employed by
the respondent on or about 23 August 1993 as a cleaner in the
Hotel bar. She was employed by Mr Sparks and was paid as a
casual employee.

As to the events of 19 May 1998, Mrs Mather testified that
Mr & Mrs Sparks came to her home at about 1.30 pm in the
afternoon. She said that both of them were upset and they told
her that “their jobs were finished”. Mrs Mather said that at
approximately 4.00 pm that afternoon she rang Mrs Spencer
at the Hotel. Mrs Mather said that she told Mrs Spencer that
they (she and her husband) were upset about what had hap-
pened to the Sparks’ but she would not leave the respondent
“in the lurch”. She testified that she said that she was quite
prepared to stay on and continue working. Mrs Mather said
that Mrs Spencer replied to the effect that “under the circum-
stances, I don’t deem that necessary”. In cross-examination,
Mrs Mather said that she expected not to be wanted any fur-
ther by the respondent, as the Sparks’ were her daughter and
son-in-law. Furthermore, in that telephone conversation, Mrs
Spencer said that she had found someone else who was inter-
ested in the position.

On behalf of the respondent, Mr James Spencer and Mrs
Janine Spencer were called to give evidence. Mr Spencer con-
firmed that the manager of the Hotel was required to live on
the premises as a term of the employment. As to events pre-
ceding the day of the termination of employment, Mr Spencer
testified that on or about 10 April 1998 he received a telephone
call from Mr Sparks, asking him to meet him in the bar down-
stairs in the Hotel. At that meeting, Mr Spencer said that Mr
Sparks told him that if the respondent offered he and his wife
a “bigger slice of the pie” they would remain for a further two
years at the Hotel. He further said that if such an offer was not
forthcoming, he would go back scaffolding, which was his
trade qualification.

In his evidence Mr Spencer spoke of the meetings on 14 and
28 April 1998, in the latter of which the respondent put the
increased package to Mr & Mrs Sparks. Mr Spencer’s evi-
dence was that the respondent’s requirement for the Hotel
manager to live on the premises remained unchanged.

Mr Spencer’s recollection of the events which occurred at
the management meeting on Tuesday 19 May 1998 was at
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odds with the versions of the events suggested in the evidence
of the Sparks’. Mr Spencer said that at the outset of the meet-
ing, Mrs Spencer asked the Sparks’ what their attitude to the
respondent’s proposal was. He said that Mr Sparks responded
to the effect that they were not prepared to live on the Hotel
premises “so I suppose that’s it then”. Mr Spencer testified
that he was shocked by this response as he thought the pack-
age offered was generous and that they would accept it. He
said that they had made no arrangements for someone else to
take over the Hotel manager’s position. He said in view of
their response, the Sparks’ were given a week to arrange their
personal effects and to vacate the premises. In response to an
offer by Mr Sparks to stay on and train up a new manager, Mr
Spencer said that he indicated that that would not be neces-
sary as they would undertake that role until a new manager
was found, which was in fact the case shortly thereafter. In
cross-examination, Mr Spencer indicated that prior to the
meeting of 19 May 1998 both he and his wife had formed the
view that if the Sparks’ did not accept the respondent’s offer,
then they would have to take over the management of the Hotel
themselves.

Mrs Janine Spencer was a director of the respondent and
worked approximately two days per week at the Hotel prepar-
ing the books. She said that as a result of rumours she had
heard to the effect that Mr Sparks may be interested in pur-
chasing another hotel in the Collie area, she approached Mr
Sparks about this. She said that he indicated that this was in
fact the case. Mrs Spencer said in evidence that she also gen-
erally sensed that Mr Sparks was not happy at the Hotel and
that the Spencers decided to put a revised package to Mr Sparks,
in an endeavour to secure his services at the Hotel. She out-
lined the meeting that took place on 28 April 1998 where the
revised package was discussed. Mrs Spencer testified that as
to the requirement for the management team to live on the
premises, this remained however, she said that she was aware
of some discontent expressed by the Sparks’ over the previous
12 months or so about this matter.

She gave evidence about the meeting between Mr Spencer
and Mr Sparks on 10 April 1998, to which I have referred
above. Whilst she did not attend the meeting Mrs Sparks tes-
tified that her husband told her about it and what Mr Sparks
had said.

At the meeting of 19 May 1998, at the outset she asked the
Sparks’ what their response was to the respondent’s offer. She
said that Mr Sparks indicated that they did not want to remain
living at the Hotel and said “so that’s it then”. She then agreed
that would be the position. In response to Mr Sparks indicat-
ing that they would be prepared to stay on to train a new
manager, Mrs Spencer said that the Sparks’ were told that would
be unnecessary, as the Spencers would do it themselves. In
relation to Mrs Mather, Mrs Spencer gave evidence that she
received a telephone call later that day from Mrs Mather. Mrs
Spencer confirmed that Mrs Mather told her that she would
not “leave her in the lurch”. However, Mrs Spencer’s evi-
dence was that in view of what had occurred, she had expected
Mrs Mather to resign. Mrs Spencer confirmed that she told
Mrs Mather “that wouldn’t be necessary”.

I now turn to my findings in relation to these applications.
There are some conflicts in the evidence of the Sparks’ and

the Spencers in relation to the material events leading up to
and including 19 May 1998. The resolution of those conflicts
necessarily involves my assessment of the credibility of the
witnesses, derived from my observing them giving their evi-
dence during the course of the proceedings. That is necessarily
a question of impression and judgement.

Where there is a conflict in the evidence I prefer the evi-
dence of the Spencers to that of the Sparks’. The evidence of
the Spencers in relation to the material events was both forth-
right and consistent. I have no reason to doubt the veracity of
their evidence. On the other hand, both Mr & Mrs Sparks did
at times, give contradictory evidence about material issues.
Moreover, Mr Spark’s recollection of events was at times
wanting. Whilst not suggesting that they were being deliber-
ately untruthful, in my view, the evidence of the Spencers was
the more reliable.

In relation to Mrs Mather’s evidence, there was really no
material conflict between her evidence and that of Mrs Spen-
cer and I have no reason to doubt Mrs Mather’s evidence in

any event. Her situation is to be resolved more from infer-
ences derived from the facts as found.

Accordingly, on the evidence I am satisfied and find that the
Sparks’ were engaged by the respondent as a husband and wife
team to manage the Hotel. Furthermore, I find that it was a
condition of their employment that they reside on the Hotel
premises. This condition was unchanged from the outset of
their employment in or about July 1993. I am also satisfied on
the evidence that at various times prior to 19 May 1998, at
least Mrs Sparks indicated to the respondent a concern at the
respondent’s requirement to remain residing on the Hotel
premises, because of the effect on their daughters. I am far
from satisfied on the evidence that it was only for the first
time in or about mid to late April 1998, that the Sparks’ con-
cerns in this regard were made known.

In terms of the events leading up to 19 May 1998, I accept
that on or about 10 April 1998 an informal meeting of a social
nature took place between Mr Sparks and Mr Spencer at which
Mr Sparks advised the respondent that both he and Mrs Sparks
were seeking “a bigger slice of the pie”. I also accept that Mr
Sparks indicated that should the respondent be disposed to
improving the Sparks’ terms and conditions of employment,
he undertook to remain employed by the respondent for a fur-
ther period of two years. This does not derogate from the fact
that the respondent, as a consequence of the interest shown in
the purchase of the Hotel by Mr Sparks’ brother, sought to
secure the ongoing employment of Mr Sparks, a matter which
was common ground between the parties.

As to the respondent’s attempts in this regard, I am satisfied
that the respondent proposed to increase the applicant’s salary
to approximately $40,000 per annum and to provide a fully
maintained company car, on the proviso that the existing con-
dition of employment that the Sparks’ live on the Hotel premises
remain. I pause to observe that at the time that this proposal
was discussed between the Sparks’ and the respondent, the
Sparks’ contracts of employment with the respondent were
unchanged. That is, the requirement for them to reside on the
Hotel premises continued to exist, as it had done from in or
about July 1993.

I accept on the evidence that immediately prior to the meet-
ing on 19 May 1998, the Sparks’ decided against continuing
to live on the Hotel premises, because of concern for their
daughters. I also have no doubt that both Mr & Mrs Sparks
had it in mind that a consequence of their decision was that
they would no longer be employed managing the Hotel. This
in my opinion, puts the evidence that neither Mr nor Mrs Sparks
had other employment to go to at the time of the termination,
in context. I cannot accept on the evidence that the outcome of
the meeting of 19 May 1998 should have been, except perhaps
as to timing, other than expected by the Sparks’. Indeed the
evidence points entirely in that direction.

Likewise, I am satisfied on the evidence and find that the
Spencers had also formed the view prior to 19 May 1998, that
in the event that the Sparks’ elected to not accept the proposal,
that they would be placed in the position of having to manage
the Hotel themselves and the Sparks’ would leave their em-
ployment. I have no doubt however, as Mrs Sparks said in her
evidence, she was surprised by the suddenness of what oc-
curred on 19 May, 1998. I accept that she thought that there
would be some time for them to work out notice and perhaps
assist in training a new manager for the Hotel.

As to the discussions on 19 May 1998, and their effect in
this matter, they are somewhat complicated by not what was
actually said by the parties but what was not said. That is, both
in relation to the Sparks’ applications and Mrs Mather’s appli-
cation, it is necessary to draw inferences from events as they
unfolded. However, having said that, I am satisfied on the evi-
dence and find that Mr Sparks did indeed respond to Mrs
Spencer at the outset of the meeting in terms that they, the
Spark’s, were not prepared to live in the Hotel and further said
“so that’s it then”. I pause to observe that as noted above, Mr
Sparks himself was unsure in cross-examination as to whether
he said these words or not, but could not deny that he may
have used them. I also accept the evidence adduced by Mr
Spencer, that the respondent was somewhat surprised by this
position, having expected that the terms of the revised em-
ployment package may have persuaded the Sparks’ to have
stayed on at the Hotel.
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Taking account of all of the surrounding circumstances in
this matter, including the uncontested evidence that the Sparks’
were at the time, looking to buy a house in the Collie area; that
the requirement to reside on the Hotel premises was and had
been an existing condition of employment since in or about
July 1993; with that condition being affirmed very clearly by
the respondent in its revised employment proposal; and ex-
pecting that given their decision that they would not remain
employed by the respondent, it is difficult to conclude other-
wise that the Sparks’ would be effectively terminating their
own employment, by no longer wishing to be bound by a con-
dition of their contracts of employment that they live on the
Hotel premises.

As to Mrs Mather’s claim, I accept on the evidence that
there was no specific link between her employment by the
respondent and the employment of the Sparks’ at the Ho-
tel, save for the family relationship. There was certainly
nothing established on the evidence in my view, to the ef-
fect that there would be an automatic termination of Mrs
Mather’s employment on the termination of the employ-
ment of Mr or Mrs Sparks. I accept Mrs Mather’s evidence
that she may have had the opinion that in view of what
had occurred in relation to the Sparks’ on 19 May 1998,
that she may no longer be required by the respondent. That
is however a different matter to what actually happened
insofar as her contract of employment is concerned. Again,
to a large extent, as I have noted above, the circumstances
surrounding the termination of Mrs Mather’s employment,
is, somewhat regrettably, bedevilled by the fact that it is
not so much a matter as to what was said, but what was
not said as to the end result in all the circumstances.

Having regard to the circumstances arising as they did on
the afternoon of 19 May 1998, I prefer the construction of the
events as they unfolded in relation to Mrs Mather as submit-
ted by the applicant’s counsel. That is, I accept on the evidence
and find that even in light of the fact that the Sparks’ employ-
ment had just come to an end, Mrs Mather telephoned Mrs
Spencer to indicate her preparedness to remain employed by
the respondent and it is in that context, that she used the words
“I will not leave you in the lurch”. In my opinion, these words
are entirely consistent with this intention. This is also consist-
ent with Mrs Mather’s evidence that she expected that she
may no longer be wanted by the respondent. There was no
suggestion on her evidence that she had it in mind to resign
from her employment with the respondent. In my opinion, the
inference is clearly open that she was expressing her readiness
and willingness to remain employed with the respondent, de-
spite the events earlier that day. The effect of Mrs Spencer’s
response, that the respondent did not consider that necessary,
was in my opinion, effectively a termination at the initiative
of the employer. I find accordingly.

Conclusions
Casual Employees
As noted, it was submitted by counsel for the respond-

ent that both Mrs Sparks and Mrs Mather were casual
employees and therefore their claims were beyond the
Commission’s jurisdiction. To that extent, evidence was
adduced as to the working hours and rates of pay received
by both Mrs Sparks and Mrs Mather. Summaries of wages
earned for both Mrs Sparks and Mrs Mather were tendered
as exhibits R1 and R2 respectively. Whilst I accept on the
evidence that both Mrs Sparks and Mrs Mather were paid
as casual employees, the evidence also discloses that both
of them worked regularly throughout the course of their
employment from week to week and with, subject to some
variation, fairly regular hours of work, particularly in re-
lation to Mrs Mather. The evidence also establishes and I
find, that both Mrs Sparks and Mrs Mather had an expec-
tation of ongoing employment with the respondent and their
employment history, at least up to and including 19 May
1998, bore that out. Moreover and in any event, even if I
was to conclude that both Mrs Sparks and Mrs Mather were
casual employees in the true sense of the word, that does
not preclude, on the authorities, such a person being un-
fairly dismissed and even reinstated: Ryde-Eastwood
Leagues Club Ltd v Taylor (1994) 56 IR 385; Serco (Aus-
tralia) Pty Ltd v Moreno (1996) 76 WAIG 937; Swan Yacht
Club (Inc) v Leanne Bramwell (1998) 78 WAIG 579.

Were the Applicants Dismissed and if so was there
Unfairness?

It is trite to observe that the onus is on the applicants to
establish the jurisdictional facts upon which the Commission’s
jurisdiction depends. In proceedings such as these, that means
there is an onus on the applicants to establish they were dis-
missed: MTT v Gersdorf (1981) 61 WAIG 611.

Furthermore, as has often been said in this jurisdiction, ter-
mination of employment must be viewed in the context of the
practical sphere of employer and employee relations and the
relevant statutory provisions applied in a common sense fash-
ion: Gibson v Bosmac (1995) 60 IR 1; Salvachandran v Peteron
Plastics (1995) 62 IR 371.

In my opinion, the practical realities insofar as the Sparks’
were concerned, was that they had made it clear to the re-
spondent that they no longer wished to be bound by a condition
of their employment that had been on foot since in or about
July 1993. As I have noted above, they well understood the
possible consequences of their decision announced at the meet-
ing on 19 May 1998. The reality of the situation is in my view,
they were clearly evincing an intention to no longer be bound
by the contracts of employment then on foot. Whilst counsel
for the applicant attempted to persuade me that this should
only be seen in the context of merely an offer to improve ex-
isting terms and conditions of employment, in my opinion, it
goes far deeper than that. It was clear on the evidence given
by the Sparks’, that they had decided not to remain residing
on the Hotel premises. Their decision was not motivated by a
refusal to accept the quantum of benefits offered by the re-
spondent. It was a rejection of a condition of their existing
employment contracts. In my view, it is taking too narrow a
construction of the events to confine the conduct of the Sparks’
to merely responding to the Spencer’s offer.

Accordingly, and in all the circumstances, the applications
by the Sparks’ must fail as it has not been established, on the
balance of probabilities, that they were dismissed by the re-
spondent.

Alternatively and in any event, even if it was established by
the Sparks’ that they were dismissed, I am far from convinced
the dismissals would be harsh, oppressive or unfair. It was
clear that the requirement that the Sparks’ live on the premises
was and had been a term of their contracts of employment
since they commenced. As I have found, the effect of their
decision was to evince an intention to no longer be bound by
this condition. There was certainly no doubt as to the respond-
ent’s requirement in this regard, irrespective of whether the
Sparks’ agreed with it or not. Given the decision of the Sparks’,
it is difficult to see what other course the respondent could
take, unless they changed their minds as to their requirements.

In relation to Mrs Mather’s application I have already found
her termination was at the respondent’s initiative. There was
nothing to suggest that her dismissal was in any way connected
to any deficiency in her conduct or performance, nor was there
any suggestion that the dismissal was related to the opera-
tional requirements of the respondent. She was simply
dismissed as a consequence of the Sparks’ no longer being
employed by the respondent. In my view, for these reasons,
Mrs Mather’s dismissal was harsh, oppressive and unfair. She
did not receive a fair go all round.

Remedy
I now turn to the issue of remedy in relation to Mrs Mather’s

application. By the terms of her particulars of claim, Mrs
Mather has not sought reinstatement. Notwithstanding that, it
must be recognised that the discretion to reinstate or re-em-
ploy, in the face of a finding of unfairness, is a matter for the
Commission to determine pursuant to s 23A of the Act. How-
ever, having regard to Mrs Mather’s claim and all of the
circumstances of this case, in particular how she came to be
employed by the respondent and the fact that the Sparks’ are
no longer employed by it, I am of the view that reinstatement
or re-employment of Mrs Mather would be impracticable in
this case.

I turn now to the question of compensation as an alternative
to reinstatement or re-employment. Section 23A(1)(ba) of the
Act empowers the Commission to order an employer to pay
compensation to a claimant for loss or injury caused by the
dismissal. I recently considered this matter in Frank Scott v
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Consolidated Paper Industries (WA) Pty Ltd (1999) 79 WAIG
601. I need not repeat what I said in Scott, and I apply the
principles therein discussed. As I noted in Scott, a relevant
consideration to the assessment by the Commission of com-
pensation, is the prospect of an ongoing employment
relationship, either at the initiative of the employee or the
employer. In the circumstances of this matter, given that Mrs
Mather was engaged by Mr Sparks to work at the Hotel, I
consider it unlikely that had the respondent not dismissed Mrs
Mather, that her employment would have continued much
longer at her initiative. Clearly her employment, although con-
tractually independent, arose out of the employment of her
family members in the Hotel. In my view, it is almost inescap-
able to conclude that, particularly given the circumstances
under which the Sparks’ employment came to an end, that Mrs
Mather would have elected to not have remained employed
for much longer. Having regard to all the circumstances, I con-
sider a reasonable period for these purposes to be no longer
than two months and I propose to use this estimate for the
purpose of assessing compensation. Taking the earnings of Mrs
Mather, indicated in exhibit R2, most recently being a regular
amount of $145.08 per week, this leads to an amount earned
of approximately $1,160.00 in this period. In my opinion hav-
ing regard to the fact that the assessment of compensation is
not an exact science, the sum of $1,100.00 would be fair and
reasonable compensation for the unfair dismissal, having re-
gard to the terms of s 26 of the Act.

Minutes of proposed order giving effect to these reasons for
decision now issues.

APPEARANCES: Mr Maughan of counsel appeared on
behalf of the applicant.

Mr Marsh of counsel appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Russel Sparks, Donna Sparks & Noeline Mather

and

Victoria Hotel (WA) Pty Ltd.
No. 1004, 1005 & 1006 of 1998.

COMMISSIONER S J KENNER.
7 April 1999.

Order.
HAVING heard Mr Maughan of counsel on behalf of the ap-
plicants and Mr Marsh of counsel on behalf of the respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—

(1) ORDERS that application no.’s 1004 and 1005 of
1998 be and are hereby dismissed.

(2) DECLARES that the applicant in application no.
1006 of 1998 was harshly, oppressively and unfairly
dismissed from her employment by the respondent
on or about 19 May 1998.

(3) DECLARES that reinstatement or re-employment of
the applicant in application no. 1006 of 1998 is im-
practicable.

(4) ORDERS the respondent to pay to the applicant in
application no. 1006 of 1998 the sum of $1,100.00
less any amount payable to the Commissioner of
Taxation pursuant to the Income Tax Assessment Act
1936 and actually paid.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

SECTION 29(1)(b)—Notation of—
 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Atherton J Westwall Holdings Pty Ltd T/as 166/1999 Beech AR Discontinued
Perth Ice & Liquor Markets

Baginski GJ Jet-Cut Pty Ltd 2218/1998 Cawley SA Discontinued
for want of
Prosecution

Baines D Network Associated Australia Pty Ltd 263/1999 Scott PE Withdrawn by
Leave

Barr G John Holland Construction and Engineering Pty Ltd 2265/1998 Beech AR Discontinued
Barrowcliff JS Venice Pizza Bar 1/1999 Beech AR Discontinued
Beckett R Boncray Pty Ltd T/as NQ Australia Rentals 2111/1998 Beech AR Discontinued
Bevan D John Anthony Gentili T/as J.A.Z. Painting services 95/1999 Cawley SA Discontinued

by Leave
Bignell C Young’ WA Pty Ltd 1691/1998 Fielding GL Discontinued
Blakey MK Daniel Heymans t/a Billabong Fine Foods 1676/1998 Parks CB Discontinued
Blakey MK Daniel Heymans T/as Billabong Fine Foods 1676/1998 Parks CB Discontinued
Blatter A Jackson McDonald 1368/1998 Beech AR Discontinued
Brand KM Mrs Marg Harris T/as JT’s Hairdressing Salons 39/1999 Beech AR Discontinued
Bridgland KL Warnbro Medical Clinic 2071/1998 Beech AR Discontinued
Bronson G Lyndon’s Fine Gem Jewellers 2145/1998 Beech AR Discontinued
Bunn MP Dennis Burgess Keyline Industries 99/1999 Gregor JF Dismissed for

want of
Prosecution

Burns ELM Sheo Pty Ltd T/as Safari Nightclub and 2116/1998 Cawley SA Discontinued
Boyton Holdings Pty Ltd T/as Club V8

Byatt TJ Goswell Investments Pty Ltd 2121/1998 Beech AR Discontinued
Cadd GB Voicenet (Aust) Pty Ltd 1442/1998 Scott PE Dismissed
Calderwood HG Beacon Co-Operative Pty Ltd 83/1999 Gregor JF Consent Order
Carey H New Image Dental Centre 72/1999 Parks CB Dismissed
Carey H New Image Dental Centre 72/1999 Parks CB Dismissed
Casey M Anglican Homes T/as Moline House 1529/1998 Beech AR Discontinued
Christie B BSP Plumbing Products (Building & Safety Products)118/1999 Gregor JF Dismissed for

want of
Jurisdiction

Clark M Microfusion Pty Ltd 1635/1998 Beech AR Discontinued
Cockroft J Café Verde 1910/1998 Beech AR Discontinued
Cole ST J & M Smash Repairs 2000/1998 Beech AR Discontinued
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 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Coleman P Yelbeni Shearing Contractors 2169/1998 Gregor JF Discontinued
for want of
Prosecution

Conomy NA Araluen Country Club 2278/1998 Fielding GL Discontinued
Crago A Rural Traders Company 117/1999 Gregor JF Discontinued

for want of
Prosecution

Crews CR Peter Angeleski – C/- TBS Man & Woman 1772/1998 Kenner SJ Dismissed for
want of
Prosecution

Dalby SL Mitchell Fuel 42/1999 Kenner SJ Discontinued
Davies SL Griffen Resources Pty Ltd 1938/1998 Gregor JF Consent Order
Decatania A Cooks Construction 1446/1998 Gregor JF Discontinued
Downs TJ Transfield Maintenance 2022/1998 Beech AR Discontinued
Doyle KJ Hamersley Iron Pty Ltd 2065/1998 Cawley SA Discontinued

by Leave
Drummond V Anfield 1720/1998 Kenner SJ Discontinued
Dunn TM Accent on Homes Pty Ltd 2239/1998 Scott PE Dismissed
Eggleston SV Airlite Cleaning Pty Ltd 129/1999 Scott PE Withdrawn by

Leave
Etienne E Miller Management Services 2270/1998 Kenner SJ Discontinued
Evans P Perth Door Services 55/1999 Cawley SA Discontinued

by Leave
Forbes GM Applecross Nursing Home & Other 2283/1998 Gregor JF Dismissed
Forsyth NW Westshore Group t/a Surf Club Fish Café 2183/1998 Parks CB Discontinued
Forsyth NW Westshore Group T/as Surf Club Fish Café 2183/1998 Parks CB Discontinued
Gadaleto AA Ausmarine Fisheries Pty Ltd 43/1999 Parks CB Dismissed
Gadeleto AA Ausmarine Fisheries Pty Ltd 43/1999 Parks CB Dismissed
Gant KM Dianella Seafresh 71/1999 Kenner SJ Discontinued
Gill NJ Traffic Control Service 195/1999 Cawley SA Dismissed for

want of
Prosecution

Glew MB Apposite Holdings Pty Ltd T/as Westralian Flora 1692/1998 Beech AR Dismissed
Exports

Goyder MA Anglican Schools Commission Incorporated 2229/1998 Scott PE Dismissed
T/as St Mark’s Anglican Community School

Guthrie AI Rowe and Jarman Pty Ltd 75/1999 Gregor JF Dismissed
Hamani J Bartay Distributors 58/1999 Cawley SA Discontinued
Hambrook K Kalgoorlie Assay Laboratories 36/1999 Gregor JF Dismissed for

(Leonora Laverton Assay Lab) want of
Jurisdiction

Harman G Genesis Engineering Consultants Pty Ltd 2171/1998 Scott PE Dismissed
Harman M Absolute Balustrade Systems 1770/1998 Beech AR Discontinued
Hartman RJ CSBP Pty Ltd 147/1999 Beech AR Withdrawn by
` Leave
Hebblewhite JA Chantry Haulage Pty Ltd 2158/1998 Parks CB Dismissed
Hill AE Eddystone Avenue Child Care Centre 2175/1998 Scott PE Dismissed
Ilford DT Alu Glass 1586/1998 Kenner SJ Dismissed for

want of
Prosecution

Jackson M Energy World 203/1999 Kenner SJ Discontinued
Johnson D P & O Maritime Services Pty Ltd 960/1998 Gregor JF Dismissed

T/as Australian Offshore Services
Kramer M Dyno Nobel Asia Pacific Ltd 1992/1998 Fielding GL Discontinued
Kretschmer D In-Touch Enterprise Australia P/L 2061/1998 Scott PE Dismissed for

want of
prosecution

Kyriacou A Goldfields Land Council Aboriginal Corporation 1813/1998 Kenner SJ Dismissed
Langmead BD Garnet Par Pty Ltd T/as Tom’s Tyres & 1933/1998 Gregor JF Consent Order

Brakes Armadale
Lawton SD Dr. Eugene D Clark and Belinda Munday 236/1999 Scott PE Withdrawn by

Leave
Lawton SD Dr Eugene D Clark and Belinda Munday 236/1999 Scott PE Withdrawn by

Leave
Leech C Hamersley Iron Pty Limited 23/1999 Cawley SA Discontinued
Lemon CH Blackadder Scaffolding Services (Aust) Pty Ltd 2148/1998 Kenner SJ Discontinued
Limoncella D Casa Del Dolce (WA) Pty Ltd (CAN 080634 162) 1560/1998 Gregor JF Discontinued
Limoncella L Casa Del Dolce (WA) Pty Ltd (CAN 080634 162) 1559/1998 Gregor JF Discontinued
Luciani M Culture Cut 107/1999 Fielding GL Discontinued
Malatynski LA Shirley Bennell, Director, South West 1799/1998 Beech AR Discontinued

Aboriginal Medical Service
Maranta F Elenora Moriaty T/as Topaz Promotions 250/1999 Beech AR Withdrawn by

Leave
McClelland R Phillips Engineering Pty Ltd 2107/1998 Fielding GL Dismissed for

want of
Prosecution

McCoullough G Albany Nominees Pty Ltd AFT AP Mitchell Family 1884/1998 Cawley SA Discontinued
Trust (ACN 008 816 813)

McIlroy RJ Gray Eisdell Timms (WA) Pty Ltd 1449/1998 Scott PE Dismissed
McLeod EJ St Hilda’s Anglican School for Girls 2228/1998 Beech AR Discontinued
Melhuish GD Tara Homes 628/1995 Cawley SA Discontinued
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 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Mizen N AE Symes T/as Britone Aluminium & 2232/1998 Beech AR Discontinued
Glazing Services

Monteith L Goncalves JDS 2134/1998 Cawley SA Discontinued
Nairn EV Daniel Heymans t/a Billabong Fine Foods 1675/1998 Parks CB Discontinued
Nairn EV Daniel Heymans T/as Billabong Fine Foods 1675/1998 Parks CB Discontinued
Ninyette GE Bunbury Exacavations Pty Ltd 6/1999 Kenner SJ Discontinued
Notte A Metro Motors Morley 17/1999 Kenner SJ Discontinued
Ottley PRC BBC Hardware Limited 2066/1998 Beech AR Discontinued
Pettet T Tony Corea The Marble Man 2153/1998 Scott PE Dismissed
Phillips RG Slingair 287/1998 Gregor JF Dismissed
Pietrariu C The Vineyard People 229/1999 Kenner SJ Discontinued
Pietrariu D The Vineyard People 228/1999 Kenner SJ Discontinued
Pitt MW A.D.T Security 1701/1998 Cawley SA Discontinued
Poldisch H Staff Parks Management Pty Ltd 1993/1998 Scott PE Dismissed
Poldisch H Staff Parks Management Pty Ltd 1992/1998 Scott PE Dismissed
Porter MY Cystic Fibrosis Association of WA Inc 2141/1998 Beech AR Discontinued
Roe M Salvation Army Family Stores 1219/1998 Kenner SJ Discontinued
Rogers AJ Miami Holding Pty Ltd T/as Just Hire and Sales 2144/1998 Scott PE Dismissed for

want of
Prosecution

Rose DG Lube Over Australia 1780/1998 Scott PE Dismissed
Roth S Westralian Carnations Flowers Production 2084/1998 Scott PE Dismissed
Ruka W Nu-Way Motors 122/1999 Gregor JF Discontinued
Russell DW NEC Australia 576/98 Kenner SJ Discontinued
Russell RM Z Construction & Others 1377/1998 Fielding GL Discontinued
Saburi M Sushi K 1761/1998 Parks CB Discontinued
Sandford JA G & G Steelworks 2025/1998 Beech AR Discontinued
Scutt R Cancer Support Association 1845/1998 Kenner SJ Discontinued
Shave J Indigo Net Café and Lodge 2123/1998 Fielding GL Dismissed
Smoor L Lucky’s Café and Lunch Bar Coolbellup 85/1999 Scott PE Dismissed
State School Teacher’sMinister for Education 101/1999 Scott PE Withdrawn by
Union of WA Leave
Stewart Perenjori Sports Club Inc 2072/1998 Scott PE Withdrawn by

Leave
Stoeckel KP The Vineyard People 227/1999 Kenner SJ Discontinued
Stoner BJ Armourglass Ltd 593/1998 Scott PE Dismissed
Sullivan DA City of Stirling 269/1999 Gregor JF Discontinued
Sullivan DA City of Stirling 269/1999 Gregor JF Discontinued
Sword C Shire of Victoria Plains 1220/1998 Scott PE Dismissed
Thomas SD Skydream Ent Pty Ltd and Seacross Nominees Pty Ltd2089/98 Kenner SJ Discontinued
Thorne PW Subiaco Football Club Inc 1903/1998 Fielding GL Discontinued
Thorpe AJ Mel Sparta 1989/1998 Kenner SJ Discontinued
Tolentino RA Skeetas Garden Restaurant 1727/1998 Scott PE Dismissed
Vanderplancke A Southmark Solutions Pty Ltd 2235/1998 Cawley SA Discontinued
Veltman PC Alan Neal, Managing Director Big Gun Trucks 2277/1998 Parks CB Discontinued
Vickers T ALH Group Pty Ltd 1839/1998 Scott PE Dismissed
Walker J Health Minders Ltd 1919/1998 Beech AR Discontinued
Waugh IR Jackson McDonald Services Pty Ltd 2285/1998 Beech AR Discontinued

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent School Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Roman Catholic Bishop of Bunbury and St Anne’s School.

No. C 57 of 1999.

COMMISSIONER P E SCOTT.

12 March 1999.

Order.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979, filed on the 24th day of
February 1999; and

WHEREAS on the 5th and 8th days of March 1999 the
Commission convened conferences for the purpose of con-
ciliating between the parties; and

WHEREAS at the conferences, the Commission was in-
formed that warnings had been issued to Mrs D Robins in
letters dated 19th and 23rd days of February 1999, each such
warning following her failure to comply with a request/direc-
tion by her employer which request/direction required Mrs
Robins to change her hours of work and to attend certain meet-
ings; and

WHEREAS the parties are in dispute as to their respective
rights in this regard; and

WHEREAS the warning of the 23rd day of February 1999
states that—

“Failure to respond to this directive or failure to comply
with the directive to attend for work on alternate Mon-
days 3.30 to 4.30pm without a credible reason will be
regarded as refusal to obey a lawful directive and will
result in your contract of employment being reviewed and
this may result in your dismissal from St Anne’s ,
Harvey.”; and

WHEREAS during the course of the conference on the 8th

day of March 1999 having considered the matter I concluded
that in order to prevent the deterioration of industrial relations
between the parties, that it was necessary that the warnings
issued to Mrs Robins be lifted until the dispute between the
parties is resolved by conciliation or arbitration;
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NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under Section 44(6)(ba) of the
Industrial Relations Act 1979, hereby orders that—

1. The warnings contained in letters to Mrs D Robins
dated the 19th and 23rd days of February 1999 shall
be lifted pending conciliation between the parties or
arbitration of the issue of Mrs D Robins’ hours of
work and attendance at staff meetings; and

2. The Applicant or the Respondents may, on the
giving of 24 hours notice to the other, apply to the
Commission to vary, revoke or otherwise set aside
the terms of this order.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent School Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Roman Catholic Bishop of Bunbury and St Anne’s School.

No. C 57 of 1999.

COMMISSIONER P E SCOTT.

12 March 1999.

Order.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979, filed on the 24th day of
February 1999; and

WHEREAS on the 5th, 8th and 12th days of March 1999 the
Commission convened conferences for the purpose of concili-
ating between the parties; and

WHEREAS at the conference on the 8th day of March 1999,
the Commission advised that it would issue orders in the
following terms—

1. The warnings contained in letters to Mrs D Robins
dated the 19th and 23rd days of February 1999 shall
be lifted pending conciliation between the parties or
arbitration of the issue of Mrs D Robins’ hours of
work and attendance at staff meetings; and

2. The Applicant or the Respondents may, on the
giving of 24 hours notice to the other, apply to the
Commission to vary, revoke or otherwise set aside
the terms of this order.

WHEREAS on the 12th day of March 1999 the Commission
convened a hearing to enable the parties to speak to the
Minutes; and

WHEREAS immediately following that hearing the Order
issued; and

WHEREAS on the 12th day of March 1999 the Commission
convened a further conference for the purpose of conciliating
between the parties; and

WHEREAS at that conference the parties reached agree-
ment in relation to the matters in dispute and accordingly the
order issued on the 12th day of March 1999 is to be rescinded;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders that—

The order issued on the 12th day of March 1999 be and
is hereby rescinded.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent School Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Roman Catholic Bishop of Bunbury and St Anne’s School.
No. C 57 of 1999.

COMMISSIONER P E SCOTT.
25 March 1999.

Memorandum of Agreement.
WHEREAS this is an application pursuant to Section 44 of
the Industrial Relations Act 1979, filed on the 24th day of Feb-
ruary 1999; and

WHEREAS on the 5th, 8th and 12th days of March 1999 the
Commission convened conferences for the purpose of con-
ciliating between the parties; and

WHEREAS at the conference on the 12th day of March 1999,
arising out of discussions between the parties, and with good
will on both sides, in resolution of the dispute between them
it was agreed that—

1. Mrs Robins’ working hours will remain 8.00am to
4.00pm, Monday to Friday; and

2. Mrs Robins will attend regular fortnightly staff meet-
ings to 4.30pm and the extra half hour will be paid
as overtime; and

3. The two formal warnings issued to Mrs Robins are
withdrawn.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division

WA Branch

and

Cunderdin Hotel.
No. C 371 of 1998.

12 March 1999.
Order.

WHEREAS on 15 December 1999 the application cited herein
was filed in the Commission alleging unfair dismissal; and

WHEREAS on 20 January 1999 a conference was held pur-
suant to section 44 of the Industrial Relations Act, 1979 (the
Act);

AND WHEREAS at the aforementioned conference, the
parties settled the dispute between them on terms agreed to be
in full and final settlement of matters arising out of, or likely
to arise out of, the employment relationship of the parties;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, and by consent, hereby orders—

THAT the Cunderdin Hotel pay John Watts and Robyne
Watts, jointly—

(a) the sum of $900.00, the agreed net wage; and
(b) the sum of $630.00, the agreed superannua-

tion entitlement; and
THAT the Cunderdin Hotel forward payment of the
aforestated sums to The Australian Liquor, Hospitality
and Miscellaneous Workers Union, Miscellaneous Work-
ers Division WA Branch within 14 days from the date of
this Order; and
THAT upon compliance with the foregoing orders by the
Cunderdin Hotel, application C 371 of 1998 be and is
hereby dismissed.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hon. Attorney General

and

Western Australian Prison Officer’s Union of Workers.
No. C264 of 1998.

COMMISSIONER J F GREGOR.
12 March 1999.

Direction.
WHEREAS on 23 October 1998 the Commission issued a
Direction (the Direction) which caused the Attorney General
to roster officers at Canning Vale Prison over a yearly cycle to
do seven shifts which would enable an officer to meet his ob-
ligations over a 12 monthly period. This was to occur over a
trial period of four months from the date of Direction; and

WHEREAS the said Direction expired on 22 February 1999;
and

WHEREAS the Commission convened a conference on its
own motion on 3 March 1999 to receive a report from the
parties and to ascertain their requirements concerning call out
procedures to be used for Canning Vale Prison; and

WHEREAS the parties have requested that the Commission
extend the operation of the Direction until 30 June 1999 pro-
vided further that the Commission has decided that the liberty
contained in Direction 6 of the Direction shall be amended so
that it is exercisable by either of the parties on 48 hours no-
tice;

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979 the Commission hereby di-
rects—

1. THAT the Direction No. C 264 of 1998 made on 23
October 1998 be and is hereby extended until 30 June
1999;

2. THAT the liberty provided in Direction 6 of the Di-
rection issued on 23 October 1998 should be
exercisable by either party on 48 hours notice.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch and Others

and

Western Australian Government Railways Commission.

No. CR257 of 1998.

COMMISSIONER A.R. BEECH.

20 January 1999.

Reasons for Decision.
ON 25 August 1998 the Australian Railways Union of Work-
ers, West Australian Branch (the ARU) sought a conference in
the Commission because of concerns it had with the Westrail
Alcohol and Other Drugs Policy and Procedure (the Policy).
The Policy was introduced by Westrail on 1 July 1998, al-
though certain procedures within the Policy were deferred until
1 December 1998, and indeed, the introduction of random test-
ing was not introduced even as at that date, but is intended to
be introduced in the not too distant future. The Communica-
tions, Electrical, Electronic, Energy, Information, Postal,

Plumbing and Allied Workers Union of Australia, Engineer-
ing and Electrical Division, WA Branch and The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers—Western Australian Branch, joined with
the ARU in support of the ARU’s objections.

With the assistance of the Commission, a number of confer-
ences and meetings were held between the parties. Some
progress in resolving outstanding matters was made. How-
ever, a number of issues remained unresolved and the
Commission referred for hearing and determination some sev-
enteen specific claims made by the unions.

Alcohol and other drug policies are being introduced across
industry with greater frequency. Indeed, the Commission in
Court Session was asked by one employer who operates a mine
and a railway in the north-west of the State to decide whether
the Policy it sought to introduce was fair and reasonable (BHP
Iron Ore Pty Ltd and Construction, Mining, Energy, Timber-
yards, Sawmills and Woodworkers Union of Australia –
Western Australian Branch (1998) 78 WAIG 2593 (the BHP
case)). In that matter, the Commission was asked to consider
the programme proposed to be introduced by BHP as a whole
and consider its reasonableness on that basis. On this occa-
sion, the Commission is not being asked to consider the Policy
on the same basis. Rather, the Commission is being asked by
a number of the unions with members employed at Westrail to
effectively amend certain aspects of the Policy. The onus is
upon the applicants to show that the circumstances warrant
the intervention of the Commission.

The Commission was informed that any order which issues
from this application will directly affect between 600 and 700
of Westrail’s 1600 employees.

Drug and alcohol versus performance testing
This issue forms the basis of the unions’ first claim. There is

agreement between the parties about the need for a programme
to ensure that, so far as possible, all employees at Westrail can
work in an environment that is safe and where employees do
not work when they are adversely affected by alcohol or drugs.
The unions also recognise that Westrail needs to anticipate the
imminent proclamation of the Rail Safety Act, 1998. Section
31 of that Act provides in subsection (2)—

“A railway employee must not carry out railway safety
work –
(a) while there is present in his or her blood, alcohol of,

or greater than, the concentration prescribed; or
(b) while affected by a drug in a way which could detri-

mentally affect the person’s ability to perform that
work.

Penalty: $5,000.00.”

The essential difference between the parties concerns the
testing of employees for drugs as distinct from testing whether
an employee is affected by a drug in a way which could detri-
mentally affect the person’s ability to perform that work..

The unions believe that the Policy should test for impair-
ment rather than testing for drugs. The unions correctly point
out that testing an employee’s urine to detect the presence of
drugs is not the same as testing an employee to see whether
that person is detrimentally affected in the employee’s ability
to perform his or her work. They point out that while it is
accepted that a blood alcohol concentration of a certain level
is conclusive of that person’s impairment to drive a motor ve-
hicle, there is no equivalent level of drug concentration which
indicates a level of impairment in the performance of work.
Further, it can take weeks for the level of some drugs to fall in
the body and there is no evidence that a person would be det-
rimentally affected in the performance of their work over that
time. The unions argue that impairment is not referred to at all
in the Policy. Indeed, it was conceded by Mr Weaire, the Man-
ager Quality and Standards, who was instrumental in the
development of the Policy, that Westrail did not consider any
detrimental effect arising from the presence of drugs in a per-
son’s urine. Rather, Westrail looked for a standard which would
merely give a positive or negative indication for the presence
of drugs in a person’s system.

To be fair, Westrail recognises the validity of the argument.
However, Westrail argues that it is reasonable to conclude that
an employee who has a detectable level of a drug in his or her
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urine is “more than likely” to be impaired. Given the statutory
obligations on Westrail, and its general duty of care to ensure
a safe working environment, Westrail argues that the only prac-
tical method of meeting its obligations is to test for the presence
of drugs.

The issue is, undoubtedly, controversial. Although some of
the drugs for which testing will be carried out are illegal sub-
stances, it is not Westrail’s role to operate as a law enforcement
agency nor as the social conscience of the community. Its ob-
ligations in introducing the Policy arise by virtue of its
operation of a rail network carrying freight and the fare pay-
ing public, and in its capacity as an employer. Its interest,
therefore, is not in the detection of drug use per se, but rather
in ensuring the safe operation of the rail network, the provi-
sion of a safe working environment and the observation of its
statutory duty to ensure that rail safety work is not carried out
by a person who is affected by a drug in a way which could
detrimentally affect the person’s ability to perform that work.

The issue was also considered in detail by the Commission
in the BHP case where the Commission concluded—

It is trite to say that the Company has a duty to ensure, so
far as is reasonably possible, that it maintains a safe work-
ing environment. Essentially the extent and manner to
which drugs are likely to cause action and reaction in those
who ingest the drugs is a pharmacological question as,
indeed, Associate Professor Allsop acknowledged. We
think it would be unwise to dismiss the evidence of Asso-
ciate Professor Christie as being unreliable or to otherwise
ignore it in these circumstances. Having regard to the
opinion expressed by him, we consider it reasonable for
the Company to take steps to put in place a scheme de-
signed to detect, so far as is possible, the level of
consumption of drugs by employees and to implement
procedures designed to deter the use of drugs in the
workplace. Not only is the presence of drugs in the
workplace prohibited by law, but credible evidence be-
fore the Commission suggests that the use of certain drugs
has the potential to impact on safety in the workplace. As
Associate Professor Christie testified, the “urine analysis
tests for cannabis and other drugs in place under the
BHPIO Programme detect the use of drugs that are both
prevalent in the Australian community and have a high
likelihood to produce impairment”.

(supra at p.2595)

Those conclusions are applicable in this case.
Westrail called evidence from Dr John Lewis who is a toxi-

cologist and head of the toxicology unit of the Pacific
Laboratory Medicine Services in Sydney. He is also chairman
of the Australian Standard Committee which set the Austral-
ian standard for medico-legal drugs of abuse testing. Dr Lewis
has been involved for more than twenty years in drug toxicol-
ogy and human toxicology. Whilst making clear that his
expertise did not cover whether the presence of drugs is an
indicator of impairment, he made it plain that the presence of
drugs in a person’s urine may, or may not, mean that the per-
son is adversely affected by that drug. His evidence leads to
the conclusion that there can be little doubt that a positive
result from a test for drugs in a person’s urine is not a reliable
indicator of whether that person’s ability to perform his or her
work has been detrimentally affected. Therefore, the Com-
mission should be slow to regard the testing of employees for
the presence of drugs as fair when the obligation on the em-
ployer is ultimately not to detect the presence of drugs, but
rather to assess whether an employee is detrimentally affected
by a drug in the employee’s ability to perform work.

However, it cannot be said, on this occasion, that the Com-
mission has before it evidence of a satisfactory alternative to
testing for the presence of drugs. The unions tendered to the
Commission documentary information concerning an alterna-
tive assessment system which tests hand-eye co-ordination
(ARU 4). However, it goes too far to suggest that the unions,
merely by tendering that information, have provided evidence
before the Commission which could allow it to conclude that
it is an appropriate and effective alternative. Similar informa-
tion was placed before the Commission in Court Session in
the BHP case. As noted by the Commission in that matter, the
expert evidence suggests that, as yet, there is no reliable test
for detecting drug related impairment. Although some tests

have been developed, and may show promise, they are in their
infancy and have limited value at present (as referred to above
at 78 WAIG 2595). There can be little doubt that the future
development of a reliable test for detecting drug related im-
pairment may well provide the basis for replacing testing for
the presence of drugs within urine as a means of meeting the
employer’s common law and statutory obligations. However
the evidence before the Commission on this occasion simply
does not permit such a conclusion. Accordingly, the Commis-
sion is not able to uphold the unions’ primary and fundamental
objection to the Policy. It is certainly debatable whether an
individual employee who returns a positive result when tested
for drugs is, in fact, impaired in the performance of his or her
work. However, there is not the evidence before the Commis-
sion on this occasion to resolve that debate.

The Commission turns to consider the balance of the un-
ions’ claims. In doing so, it is as well to observe that, although
the unions complained about the lack of consultation between
them and Westrail before the introduction of the Policy, the
conferences and meetings which have subsequently occurred
at the instigation of the Commission have considerably re-
dressed that position. It is certainly the case that Westrail, in
contrast to BHP, did not consult its employees and their un-
ions widely prior to the formulation of the Policy. Given the
common purpose to be achieved between an employer and its
employees, that is regrettable. However, negotiations have
subsequently occurred before the actual operation of the Policy.
Furthermore, those negotiations did result in some modifica-
tions to the Policy, which is tangible evidence of the benefits
of consultation prior to the introduction of a policy such as
this one. It should be appreciated by the parties that the Com-
mission in Court Session in the BHP case regarded as a
fundamental feature of BHP’s drug and alcohol programme
that it had been developed after extensive consultation between
the company and the unions and had the support of a majority
of the workforce. A drug and alcohol policy which does not
have such a feature might not be regarded as fair. In this case
therefore, the Commission would have been likely to have
stayed the operation of the Policy had it been asked to, in the
absence of consultation prior to its operation.

Random testing
This issue is the second of the unions’ claims. The Policy

proposes a method of random testing which does not select
employees randomly, but rather selects work locations ran-
domly. All employees at the work location so selected will be
tested. However, Westrail has not yet finalised the detail of
the method of random selection. It agrees with the unions that
any procedure selected should be such that it minimises the
risk of subjective selection of employees and further agrees
with the unions that it will not introduce random test selection
until the method of random selection chosen by Westrail has
been discussed with the unions or, in the absence of any agree-
ment between the parties, arbitrated by the Commission. For
that reason, the Commission will include in any order to issue
in this matter, a liberty to apply, so that this issue may be re-
turned to the Commission promptly if necessary.

Other matters
Some of the remaining matters were agreed between the

parties during the course of the hearing of the matter and have
been included for the record. For the convenience of the par-
ties, in what is to follow reference is made to the number given
to the claim of the unions in the Memorandum of Matters
Referred for Hearing and Determination.

Claim 3
The parties are agreed that the third dot point of paragraph

5.5 of the Policy should read—
“It is the responsibility of each employee who may have
a concern about working with another person due to that
person being above the minimum levels of alcohol and
other drugs, to report that concern to the employee’s su-
pervisor.”

The agreement incorporates an understanding that the em-
ployee will fill out a form to be provided by Westrail which
will identify the employee, the person about whom there is the
concern and reason for that concern. One copy of that form
will be retained by the employee, one will be retained by the
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manager/supervisor and a third copy will be given to the per-
son concerned. This agreement meets the concerns of the unions
to minimise any subsequent accusations that the report has
been made to the supervisor for reasons other than a genuine
belief that the person may be above the minimum levels of
alcohol and other drugs.

Claim 4
The unions’ claim the fourth dot point of paragraph 5.5 of

the Policy should read—
“It is the responsibility of each employee so identified to
undertake an alcohol and drug screening test. The person
identifying the suspected person is also to undertake an
alcohol and drug screening test.”

The first sentence is agreed to by Westrail. The second sen-
tence is not. The unions’ concern is to ensure that where an
employee who is suspected by a fellow employee of being
above the minimum levels of alcohol or drugs, and the fellow
employee reports his or her suspicion, the fellow employee
should also be required to undertake an alcohol or drug screen-
ing test in order to address any concerns that the fellow
employee may be acting out of some malice towards the first
employee. However, the unions’ concerns to ensure that the
system operates in a demonstrably fair manner is accommo-
dated by the agreement reached between the parties in relation
to Claim 3 that the fellow employee will be required to com-
plete a form setting out the reasons why the fellow employee
has informed Westrail of his or her suspicions. That form is
then available in the event that the suspected employee ac-
cuses the fellow employee of acting out of malice towards
him. The claim in the second sentence is, therefore, not made
out.

Claim 5
The eighth dot point of paragraph 6.1 Managers and Super-

visors reads as follows—
“Should an employee refuse to comply with the manager/
supervisor’s request for an alcohol and/or drug test, the
manager/supervisor must inform the employee of the pos-
sible consequences resulting from that refusal.”

The unions claim is to alter the wording to provide for the
employee to be informed by the manager/supervisor of the
possible consequences of refusal when the employee is re-
quested by anyone, not just the manager/supervisor, to take an
alcohol and/or drug test. The proposed change expresses the
unions’ concerns that, in order for the operation of the Policy
to be seen to be above reproach, it should not be the manager/
supervisor who requests an employee to undertake an alcohol
and/or drug test because the employee may believe the man-
ager/supervisor is not impartial towards the employee.
Similarly, where the employee concerned is suspected by oth-
ers of being above the set levels, a manager/supervisor should
not have a discretion whether or not to send an employee for
an alcohol/drug test because there may be a perception of fa-
vouritism towards the employee if the manager/supervisor does
not require the employee to be tested.

However, it is important for both the practical and sensible
operation of the employment relationship, as well as for the
operation of the Policy, that the employee’s manager/supervi-
sor be the person with the authority to request an employee to
leave work to attend a screening test. If the employee is to be
absent then the manager/supervisor is then in the position of
knowing the whereabouts of the employee, the likely length
of time of the absence and, where necessary, can ensure cov-
erage of the employee’s work during that employee’s absence.
Therefore, a discretion should remain with the manager/su-
pervisor and claim 5 is not made out.

Claim 6
It is already an agreed part of the Policy that it is the respon-

sibility of each employee taking prescribed or over-the-counter
drugs which may interfere with his or her capacity to work
safely and effectively to inform his or her supervisor in order
that appropriate arrangements can be made (paragraph 5.5).
In paragraph 6.1, in the final provision of that paragraph, the
Policy imposes an obligation on a manager/supervisor to ob-
tain medical advice to determine an employee’s ability to work
safely where that employee brings to the manager/supervisor’s
attention the employee’s opinion that his or her ability to work

may be adversely affected as a result of taking prescribed or
legally obtained drugs. The Policy further provides that, where
an employee is not able to work safely in those circumstances,
the employee is to be sent home on sick leave with transporta-
tion arranged by the manager/supervisor. The unions’ claim is
that the clause should be amended to include a situation where
an employee voluntarily brings to the attention of a manager
or supervisor that the employee’s ability to work may be ad-
versely affected as a result of taking any drugs, not just
prescribed or legally obtained drugs.

There is no doubt that the use of prescription or over-the-
counter drugs may impair an employee’s ability to perform
work safely or efficiently. Further, employees, in common with
the rest of the population, may commonly turn to such drugs
to counter the effects of common colds, headaches and aches
and pains, as well as other medical conditions. If an employee
is taking prescription or over-the-counter medicines to treat
an illness or injury, it is logical to allow the employee to uti-
lise available sick leave if those medicines mean the employee
is not able to work safely. It is somewhat more difficult to see
the fairness of providing for sick leave to be available if the
employee has taken a drug, or alcohol for that matter, which is
not related to illness or injury and which has adversely af-
fected the employee’s ability to work safely. It is the
responsibility of employees not to voluntarily render them-
selves unable to work safely. Whether an individual employee
may nevertheless be entitled to utilise available sick leave de-
pends upon the wording of the employee’s entitlement in the
relevant award, or of the Minimum Conditions of Employment
Act, whichever is applicable. I am therefore not prepared to
grant the unions’ claim.

Claim 7
The unions claim that an employee should be required to

undertake an alcohol and/or drug test when requested to by
any other person. This claim is answered by reference to the
Commission’s earlier determination in Claim 5 that, for the
proper and effective operation of the rail network and the em-
ployer/employee relationship, it should be the manager/
supervisor who requires the employee to undertake the alco-
hol and/or drug test. That is not the same as saying that it is the
manager/supervisor who selects the employee. However, the
movement of employees, their absence from the workplace
and the effect of that absence on the work which would other-
wise have been performed by the employee are matters which
are appropriately controlled by the manager/supervisor. In this
regard, the ability of an authorised collector (who is the per-
son who, under the Policy, actually performs the test) to require
the employee to undertake a test must be conditional upon the
authorised collector acting within the knowledge of the man-
ager/supervisor, as well as within the delegated authority of
that manager/supervisor. Indeed, it may be that the only situa-
tion where the authorised collector requires an employee to
undergo a test is during the course of testing following ran-
dom selection where, on Westrail’s initial proposal, an entire
site is randomly selected. The claim is not made out.

Claim 8
The unions claim that the third dot point of paragraph 6.3

should read—
“An employee must not hand over duties to another em-
ployee if it is suspected that the other employee is in excess
of the minimum limits set by the policy. The employee
must immediately notify the manager/supervisor.”

is agreed given that the form to be completed by the em-
ployee referred to in Claim 3 applies to this situation.

Claim 9
This claim concerns the unions’ objections to the inclusion

of alcohol and other drug testing as part of routine medical
examinations. Westrail’s Medical Examinations Policy (ARU
5) provides for medical examinations to be carried out where—

1. a person is being recruited into the organisation;
2. an employee changes his or her position and the new

position requires the employee to meet specific medi-
cal standards;

3. an employee needs to be periodically examined to
meet the appropriate health and safety requirements
associated with his/her position; and
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4. where it is considered an employee may have a medi-
cal condition that is affecting his or her ability to
properly perform the essential functions of the em-
ployee’s position or may have a medical condition
that could impact on the health and safety of other
employees or clients of the organisation.

The unions do not oppose testing as part of pre-employment
routine medical examinations. It is hard to see a logical differ-
ence between a routine medical examination in a
pre-employment situation and a routine medical examination
during the course of employment. It is not inaccurate to say
that our society has been increasingly prepared to recognise
alcoholism as an illness which is able to be treated in the way
of other illnesses leading to the emphasis on alcoholism in the
workplace being more upon rehabilitation than punishment.
So should the emphasis be in relation to a person’s addiction
to other drugs in the workplace. Recognition of an alcohol or
other drug dependency is recognition of a condition which
may affect an employee’s ability to perform the tasks of the
job, or the employee’s ability to perform the tasks safely. There
is little reason to exclude alcohol and other drug testing from
routine medical examinations when a routine medical exami-
nation is, in part, designed to identify a medical condition which
may have an impact on the employee’s work. This is espe-
cially so in the context of the Policy which is introduced
specifically to address standards at work related to the use of
alcohol or other drugs. In this regard, one of the stated pur-
poses of Westrail’s Policy is that it will contribute to a total
health management programme. The fact that an employee
has a period of notice before attending a routine medical ex-
amination and is in a position to anticipate the alcohol and
other drug tests which will be administered is not an irrelevant
consideration.

Finally, I observe that the unions are correct in their com-
ment that it is not clear what penalty is to apply to an employee
who fails an alcohol and drug test during a routine medical
examination. Presumably, an employee undergoing a routine
medical examination is not at work. The performance of their
work or their ability to work safely is, therefore, not immedi-
ately an issue. This is in marked contrast to the situation where
an employee returns a positive result in a test administered
whilst at work. Given that such evidence as there is before the
Commission allows the conclusion that the timing of a test
can be critical, certainly where alcohol is concerned, and that
a difference of, perhaps, half an hour or one hour may mean
the difference between returning a positive or a negative re-
sult, it is far from certain that the penalties sought to be imposed
by the Policy following the return of a positive result can be
fairly applied where it is a result of a routine medical exami-
nation. Although this issue was raised by the unions, it did not
form part of a specific claim and did not attract a specific re-
sponse from Westrail. The Commission, therefore, does not
take the issue any further but requests that it be further ad-
dressed by the parties in the light of the comments made. A
liberty to apply will be reserved on this issue.

Claim 10
The Policy in paragraph 6.5 states that alcohol and other

drug testing may include, but is not limited to, a breathalyser
test for alcohol or a urine test. The Commission understands
that the Policy had initially envisaged the taking of a blood
test, however this is now not the case after the discussions
between Westrail and the unions. The concern of the unions
however, is that the wording in paragraph 6.5 does not reflect
their agreement insofar as it allows for other tests to be ad-
ministered beyond those agreed between the parties. Westrail
recognises the agreement that has been reached between it and
the unions, but it nevertheless opposes any change to the word-
ing.

Where a matter has been agreed between parties to negotia-
tions, it is appropriate that the document about which they
have been negotiating reflects that agreement. The Policy will
receive wide circulation and will be read, and acted upon, by
persons who will have no knowledge of the verbal agreement
reached between the parties. It is not entirely unrealistic to
envisage a situation arising in the future where the wording in
the Policy is acted upon, even in good faith, by some person in
authority in Westrail which will require a test to be adminis-
tered which is contrary to that agreement. That is not desirable

and accordingly the unions’ claim is made out. The Policy
should refer to a breathalyser test for alcohol or a urine test. In
the event that a situation arises where Westrail wishes to ad-
minister a test other than those two forms of test, Westrail will
need to formally amend its Policy and, in accordance with its
understanding reached with the unions, negotiate with them
regarding its intention to do so.

Claim 11
Westrail and the unions jointly agree that equipment which

is used for testing shall meet, and be regularly maintained such
that it continues to meet, the appropriate Australian standard
for accuracy, or another, better, appropriate international stand-
ard. The Commission understands that this agreement was
reached during the course of the hearing and it is recorded
here.

Claim 12
In claim 12 the unions believe a further provision should be

contained in paragraph 6.5 of the Policy that any employee
who returns a positive first result shall be required to under-
take a confirmatory test no earlier than thirty minutes after the
first test. Westrail agrees with this claim but believes the time
limit should be no earlier than twenty minutes after the first
test. The difference between the parties on that particular is-
sue was not, with respect to both parties, satisfactorily dealt
with. Both advocates presented a submission based upon what
information they say they had been told by the police regard-
ing random breath testing procedures. However the information
is contradictory.

Westrail relies on the time limit of twenty minutes because
of its understanding of the particular type of equipment used
by the police. However, Westrail does not itself know whether
it will be using the same type of equipment and the Commis-
sion does not find the information submitted by Westrail to be
decisive. In contrast, the information submitted by Mr Murie
refers to calculating a time limit which takes into account the
differing individual characteristics of the persons tested. Al-
though any conclusion is necessarily based upon limited
information, it seems far more reasonable to the Commission
to reach a conclusion which prescribes a time limit which takes
individual characteristics into account and the Commission
decides that the period should be thirty minutes.

Although the unions’ claim is worded such that a confirma-
tory test would be taken whether that positive first result is for
alcohol or other drugs, it is apparent, from the material before
the Commission, that the unions’ claim is really directed only
to the return of a positive result from a breath test for alcohol.
The unions’ submissions related to alcohol rather than testing
for other drugs. Further, although the unions made reference
to the evidence of Dr Lewis to support their claim, his evi-
dence did not relate to alcohol testing but to drug testing where
the second test is not the provision of a second urine sample
but the testing by GC/MS of the original sample. The Austral-
ian standard for drug testing dictates that there shall be two
tests before a result is declared positive: a screening test and a
confirmation test. There is therefore no time limit involved in
providing a second sample for testing for drugs because there
is no second sample. Accordingly, the order to issue as a result
of the unions’ Claim 12 will be restricted to the return of a
positive first result when an employee is tested for alcohol.

The Commission was advised that an employee may be tested
for alcohol by either a breath test or by a urine test. The fair-
ness of the situation requires that, if the alcohol test is by a
urine test, then the same principle applies. That is, any em-
ployee who returns a positive first result when tested for alcohol
shall be required to undertake a confirmatory test by the pro-
vision of a second sample no earlier than thirty minutes after
the first test whether the test for alcohol is by way of a urine
test or by way of a breathalyser test.

Claim 13
In claim 13 the unions’ position is that Westrail should pro-

vide a rehabilitation programme at no cost to employees and
without loss of earnings. The Policy provides that an employee
who is undertaking an approved alcohol or drug dependent
rehabilitation programme may use leave entitlements to com-
plete the programme. Following a full time rehabilitation
programme a negative alcohol/drug test result must be
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produced before re-entry into the workforce. If an employee
is undertaking a rehabilitation programme while still attend-
ing work, the employee will be required to provide Westrail,
on a weekly basis, with a negative alcohol/drug test result at
the employee’s own cost. It is noted that paragraph 6.2 pro-
vides that all Westrail employees may use the services of the
employee assistance programme either by self referral or ac-
cessing the service through a manager/supervisor. Job security
and promotional opportunities will not be affected by Westrail
employees’ decision to seek help to overcome an alcohol or
drug problem.

In response to the unions’ claim Westrail now agrees that it
will provide, on request, one approved rehabilitation pro-
gramme, at no cost to the employee and without loss of
earnings, on the basis of medical approval of the need for re-
habilitation by the Railway Medical Officer and consistent
progress in rehabilitation.

There is certainly authority, including the BHP case, which
recognises that, to be an effective deterrent, random testing
for drugs or alcohol should be carried out alongside a range of
other activities that educate, persuade, assist and provide a
second chance and which recognise the social realities of peo-
ples’ lives, particularly in remote parts of Australia. On the
evidence before the Commission in this matter, the Commis-
sion finds that the answer to the claim proposed by Westrail is
appropriate. The Commission would require greater evidence
of the operation of rehabilitation schemes in order to take the
issue any further. In the absence of that evidence, Westrail’s
response is considered fair.

Claim 14
This claim relates to the penalties which are to apply in the

event of a positive test result. The claim of the unions is set
out in exhibit 1. It deals with discipline and penalties which
include verbal reprimands, the giving of alternative safe work,
written warnings, counselling, being sent home on special leave
with pay, being suspended for various periods of time, and
dismissal. The claim of the unions differs in a number of re-
spects regarding penalties for the first, second and third
offences from the penalties in the Policy. The unions further
claim that the record of a positive result should lapse after two
years, whereas the Policy provides for a period of five years.

Westrail argued that this claim is beyond the jurisdiction of
the Commission because of the operation of s.23(3)(d) of the
Act. That is as follows—

The Commission in the exercise of the jurisdiction con-
ferred on it by this Part shall not—
(d) regulate the suspension from duty in, discipline in,

dismissal from, termination of, or reinstatement in,
employment of any employee or any one of a class
of employees if there is provision, however ex-
pressed, by or under any other Act for or in relation
to a matter of that kind and there is provision, how-
ever expressed, by or under that other Act for an
appeal in a matter of that kind.

Westrail refers to sections 73 and 77 of the Government
Railways Act 1904 which state as follows—

s.73: The Government Railways Commission may ap-
point, suspend, dismiss, fine, transfer without
payment of transfer expenses, or reduce to a lower
class or grade any officer or servant of the Depart-
ment.

s.77: Any person who being permanently employed on a
government railway, is, under s.73 of the Act, fined
or reduced to a lower class or grade or dismissed or
suspended from employment in such circumstances
as to involve loss of pay or transfer by way of pun-
ishment involving loss of transfer expenses may, in
the prescribed manner, appeal to an appeal board
constituted as hereinafter provided.

Westrail argues that the unions’ claims “regulate the suspen-
sion from duty in, [or] discipline in employment” of employees
and that s.23(3)(d) does not permit the Commission to do so.
The unions concede the restriction placed upon the Commis-
sion but argue that, for example, if the Commission specifies
in an order that an employee may be dismissed for a third
offence of returning a positive alcohol test above the level of
0.08%, the Commission is not regulating the dismissal which

actually might then occur. Rather, the Commission is prescrib-
ing a Policy which may or may not result in Westrail exercising
its managerial prerogative and dismissing the employee con-
cerned.

Westrail relies upon the earlier decision of the Full Bench in
Western Australian Fire Brigades Board v Fire Brigade Em-
ployees Industrial Union of Workers of Western Australia
(1981) 61 WAIG 852 at 853. In that matter, the Fire Brigades
Board sought to amend an award to provide for employees to
be stood down in certain circumstances. It was held that the
then s.23(1)(a) prevented the Commission from exercising
jurisdiction in the matter. Section 23(1)(a) at that time pro-
vided that the Commission did “not have jurisdiction of any
kind in any matter of the discipline in employment of any
employee where…there is provision elsewhere together with
provision for appeal”. The test stated by the Full Bench is to
ask whether what is proposed by the application is a “matter
of discipline” in employment. If the answer is in the affirma-
tive, then the Commission does not have the jurisdiction to
deal with the application.

However, s.23 of the Act was amended in 1984 (Act No 94
of 1984) to its current form. Reference to the Commission not
having “jurisdiction of any kind” in any matter of discipline in
employment has been removed. It is questionable whether the
test stated by the Full Bench for the earlier s.23(1)(a) is rel-
evant to the present s.23(3)(d) which replaced it. Section
23(3)(d) only comes into effect if the Government Railways
Act 1904 contains both a provision for one of the matters ex-
pressed in s.23(3)(d) and for an appeal in a matter of that kind.
The subsection is construed quite strictly. Thus, although it
applies to both the “dismissal” and the “termination” of any
employee, because the Government Railways Act 1904 con-
tains provision only for “dismissal” and an appeal from that
dismissal, s.23(3)(d) only operates to prevent the Commis-
sion from regulating the dismissal of an employee, and not the
termination of an employee. In practice this means that
s.23(3)(d) does not operate to prevent the Commission from
regulating the dismissal of an employee who is dismissed oth-
erwise than for disciplinary reasons (WA Government Railways
Commission v ARU (1990) 70 WAIG 1283). It is only if there
is an appeal in s.77 of the Government Railways Act 1904
against one of the events set out in s.23(3)(d) that the power of
the Commission is restricted (per Kennedy J at p.1285).

Thus, the test is not that stated in the Western Australian
Fire Brigades Board case. Rather, it is important to identify
the events which are prescribed in s.73 of the Government
Railways Act 1904 for which there is an appeal in s.77, that is,
an appeal by a person who is—

(1) fined; or
(2) reduced to a lower class or grade; or
(3) dismissed; or
(4) suspended from employment in such circumstances

as to involve loss of pay; or
(5) transferred by way of punishment involving loss of

transfer expenses.

The power of the Commission to regulate the suspension
from duty in, discipline in, dismissal from, termination of, or
re-instatement in employment of an employee covered by the
Government Railways Act 1904 is restricted only in the above
five events. The power of the Commission will be restricted
by s.23(3)(d) if an event sought to be dealt with in either the
unions’ claim or in the penalties applied in the Policy is one of
the five events set out immediately above.

The Policy provides for “disciplinary procedures that may
involve counselling, suspension or dismissal” (disciplinary
procedures) and further, “penalties as documented in Appen-
dix E” (penalties) for employees who work on or about the
railway who require Track Access Accreditation. The penal-
ties consist almost entirely of the suspension of Track Access
Accreditation and are to come into effect when the Rail Safety
Act is proclaimed. It is upon that event occurring that employ-
ees working on the railway will require Track Access
Accreditation. Westrail argues that Appendix E is a matter
covered by s.23(3)(d). However, each one of the penalties in-
volves the suspension of Track Access Accreditation, with or
without a warning. While an appeal against the suspension of
an employee from employment in such circumstances as to
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involve loss of pay is provided in s.77, the suspension of an
employee’s Track Access Accreditation is not, of itself, an event
provided for in s.77. Section 23(3)(d) therefore does not pre-
vent the Commission from exercising its jurisdiction in relation
to the suspension of an employee’s Track Access Accredita-
tion. Further, it is not apparent that an employee whose Track
Access Accreditation is suspended is thereby suspended from
duty in employment in such circumstances as to involve loss
of pay. As Westrail itself observed, what then happens to that
employee is a matter for the employee’s employer. The em-
ployee may be found alternative work, for example, in which
case the employee will not have been suspended. Even if the
employee is not given alternative work, it is far from clear that
the employee is suspended from duty by the suspension of the
employee’s Track Access Accreditation. If the employee is not
suspended by the suspension of the employee’s Track Access
Accreditation then s.23(3)(d) does not come into operation.
On the information before the Commission I am not persuaded
that the penalties in Appendix E of the Policy cause s.23(3)(d)
to operate because the penalties do not “suspend, dismiss, fine,
transfer without payment of transfer expenses, or reduce to a
lower class or grade any officer or servant of the Department”.

There is a further issue. Section 23(3)(d) certainly operates
to prevent the Commission from exercising its jurisdiction
where an employee of Westrail has, for example, been sus-
pended and an application against that suspension has been
brought to the Commission. But the application before the
Commission is not by an employee who has been suspended,
or indeed, penalised under the Policy, at all. What has hap-
pened is that Westrail has issued a Policy that includes within
it a penalty of the suspension of an employee’s Track Access
Accreditation. There is no appeal in the Government Railways
Act 1904 by an employee against the decision of Westrail of
“suspension” as a penalty in the Policy. Further, although there
is a right of appeal by an employee against his or her suspen-
sion if he or she is, in fact, suspended, the right of appeal is
against the act of suspension – not against whether Westrail’s
decision to prescribe a penalty of the suspension of an em-
ployee’s Track Access Accreditation is appropriate or fair. It
follows that if there is no right of appeal in a matter of that
kind then s.23(3)(d) does not apply.

Similarly, there is no right of appeal under the Government
Railways Act 1904 against the decision of Westrail as a matter
of Policy to prescribe in clause 6.10 warnings, counselling
and possible dismissal. Therefore s.23(3)(d) does not apply
there either. The Commission is therefore able as a matter of
power to deal with the unions’ Claim 14.

However, it is not clear precisely how the disciplinary pro-
cedures and penalties in the Policy are to operate in practice.
This has made it difficult to determine this issue. For exam-
ple, Westrail submitted at first that the penalties apply to
persons other than Westrail’s own employees. It was also said
that Appendix E does not affect Westrail’s employees as far as
discipline is concerned. If that is the case, then the unions’
claims as they relate to Appendix E would not be pursued.
With respect to the parties, the position was not clarified dur-
ing the course of the proceedings.

It is understood that Track Access Accreditation will be a
requirement when the Rail Safety Act is proclaimed. At that
time Westrail will be the body with the power to grant and
suspend accreditation. The Commission was informed, how-
ever, that that may not always be the case, and a third party
may have that authority subsequently. In that context, it should
be noted that an order from the Commission is only able to
affect Westrail. Any third party which may oversee Track Ac-
cess Accreditation in the future would not be bound by any
order which issues from these proceedings. To put it another
way, the Commission in these proceedings is concerned only
with Westrail in its capacity as an employer of the employees
covered by these proceedings. It may be, therefore, that Ap-
pendix E will only apply while Westrail is the body with the
power to grant and suspend accreditation.

However, even while Westrail is that body, it is not apparent
from the material before the Commission how Appendix E is
intended to operate. The unions submit to the Commission
that both the disciplinary procedures and the penalties can apply
to the one employee. That is, an employee who requires Track
Access Accreditation who returns a positive result will be

subject to both the disciplinary procedures which are other-
wise applicable to all employees, and in addition, the penalties
involving suspension of his or her Track Access Accredita-
tion. If they are correct, an employee employed on or about a
railway who returns a positive result for alcohol less than 0.05
grams per 100mL will receive a warning and be offered coun-
selling under the disciplinary procedures and then will receive
a further warning and temporary suspension of Track Access
Accreditation for the remainder of the shift. There is some
doubling up here unless it is intended that the employee will
receive two warnings for the same offence. Further, for a third
such offence, the employee will be compulsorily referred for
counselling, and may be dismissed under the disciplinary pro-
cedures, and will have his or her Track Access Accreditation
suspended for 12 months. However, there will be no need to
suspend Track Access Accreditation if the employee is, in fact,
dismissed. Therefore, to the extent that the unions are correct
in their understanding of the intended operation of Appendix
E, their submissions are not without merit.

In the circumstances, further information will be required re-
garding the manner that both the disciplinary procedures and the
penalties are to operate in practice. The application will be re-
listed for that purpose. The Commission requests Westrail to
consider the further information required and to discuss that in-
formation with the unions prior to the resumption of the hearing.

The balance of the unions’ claim is that all confirmed posi-
tive alcohol/drug test results will be retained as a confidential
record for a period of two years, rather than five years. The
claim similarly applies to whether offences should be accu-
mulative for two years rather than five. Westrail is prepared to
concede, if the Commission did have jurisdiction, that any
change should be two years from the last offence rather than
two years in total. Westrail’s preparedness to concede some
modification to the five year time limit is, with respect, quite
proper. A period of five years is long in comparison, say, with
the 3 years which is the period of time that offences under the
Road Traffic Act, 1974 may be taken into account for disquali-
fying a person from holding a motor vehicle driver’s licence
(s.103(3)). By way of further analogy, if an employee has been
given a warning in his or her employment, the Commission is
more likely to hold that an employer is not able to rely upon
that warning to justify the dismissal if it occurs five years af-
ter the warning than if the dismissal occurs within two years
after the warning. Furthermore, the equivalent period in the
BHP programme is two years and, in the absence of any rea-
son to show that the circumstances in Westrail are not, in
principle at least, significantly different, that is a useful guide
to what is likely to be considered fair by the Commission.
Accordingly, it is appropriate that all confirmed positive alco-
hol/drug test results will be retained as a confidential record
for a period of two years, rather than five years and be de-
stroyed after that time.

Claim 15
It is the claim of the unions that an employee who volun-

teers to be tested at the commencement of the shift and who
then returns a positive result shall be given alternative safe
work for a reasonable time and shall be given a further con-
firmatory test not sooner that one hour from the first test. The
unions see the claim as creating an environment which will
encourage employees not to “run the risk” of working when
there is a chance of being over the limit. The claim is opposed
by Westrail. The main thrust of Westrail’s opposition is in the
practical difficulty it will have of allocating alternative safe
work for a reasonable time. That may not be an unrealistic
problem, depending upon the circumstances. The Commis-
sion also agrees with Westrail’s submission that every employee
has a duty to arrive at work unimpaired by alcohol or other
drugs. However, it is surely consistent with the thrust of the
Policy of providing a safe, and as far as is practicable, a haz-
ard free environment for all employees, contractors, customers
and the public if an employee volunteers to be tested prior to
the commencement of the employee’s shift. The return of a
positive result means the employee does not commence work
and there is therefore no chance of the employee working while
over the limits. That is, surely, the desired outcome of the
Policy.

The issue which then arises is what is to happen to the em-
ployee? If the positive return is such that it is likely the
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employee will return a negative test result if re-tested in a short
period of time, then it will depend upon many circumstances
to do with the employee’s classification and place of work
whether or not the employee can be given alternative work
until that time, or will be allowed to commence work after
that re-test. Provision will be made in the order to issue for
that circumstance to be decided by the manager/supervisor
when the situation arises. If the positive return is such that it is
likely the employee will return a negative test result if re-tested
in a short period of time, then the employee is in no different a
position than an employee who is not available to attend for
work. Westrail would be in no different a position than it usu-
ally is if an employee fails to attend for work. It would treat
non-attendance at work as any other absence from work would
be treated. The consequences of the absence, such as whether
or not the employee will be entitled to claim sick leave, will
depend upon the particular circumstances and the relevant
award or statutory provisions as referred to in Claim 6. In that
way, the objective Westrail seeks to attain by the introduction
of the Policy is achieved, and Westrail is in no worse a posi-
tion as an employer than it would be if the employee failed to
attend for work. Repeated such absences may well be, as
Westrail observed, a performance issue.

Claim 16
The claim of the unions that, where Westrail requires an

employee to provide a negative result or undergo a further test
prior to allowing recommencement of work, it shall do so with-
out the employee bearing the cost, has been answered by the
rationale of Claim 13 concerning access to a rehabilitation
programme. In the view which the Commission there stated,
the participation by the employee in the rehabilitation pro-
gramme, and the provision at the end of it of a negative result
to Westrail is at no cost to the employee. However, and con-
sistently, the participation of the employee in any subsequent
rehabilitation programme, and the provision ultimately of a
negative test result, would be at the employee’s expense.

Claim 17
In this claim, the unions seek the same cut-off levels for

drugs as are set in the drug and alcohol programme operated
by BHP. The issue is strongly opposed by Westrail. The prin-
cipal differences between the parties relate to the cut-off level
for detecting cannabis in urine. The Australian standard is
50ug/L. The cut-off level supported by the unions is 100ug/L.
Although the unions have reservation about the cut-off levels
for alcohol, these have not been pursued before the Commis-
sion on this occasion. This may be in recognition that the cut-off
levels for alcohol will be set by Regulations under the Rail
Safety Act with which Westrail will be obliged to comply.
However, those Regulations will not set the cut-off levels for
drugs. The evidence of Mr Weaire is that Westrail itself set the
cut-off levels for drugs and did so at a level which merely
provides an indication whether a person is positive or nega-
tive for the presence of drugs.

The consideration of this issue calls into question the ration-
ale of testing for the presence of drugs in a person’s urine for
the purpose of assessing whether or not that person is impaired
in the performance of his or her work. This has been previ-
ously referred to in relation to the unions’ claim that the Policy
should provide for impairment testing, not drug testing. As
the evidence from Westrail itself makes abundantly clear, the
Australian standard test levels do not provide any indication
whether the employee is impaired. The relationship between
the minimum level at which drugs can be detected in urine
and impairment in the performance of work is far less certain
than it is for alcohol. For the reasons which have already been
given, that is not sufficient at this point in time to prevent the
introduction of an alcohol and other drugs policy which would
involve testing for drugs. That conclusion may change in the
future if proper evidence of an adequate test for impairment is
produced to the Commission.

The issue involved in the unions’ claim is simply this.
Westrail’s requirement is to ensure that a railway employee
does not carry out railway safety work while affected by a
drug in a way which could detrimentally affect the person’s
ability to perform the work. The level set by the Australian
Standard and adopted by Westrail in the Policy is the mini-
mum level at which the particular drug may reliably be detected.
A positive result from a drug test does not allow the

determination of the dose of the drug, the time of ingestion or
the level of impairment. Therefore a person who returns a posi-
tive result for cannabinoids when tested under the Policy may
not be impaired in the performance of his or her work.  It
would be unfair to penalise an employee who, in fact, may not
be detrimentally affected in the employee’s ability to perform
the work. The evidence in this case is that the presence of a
drug, even at the lowest possible quantity which is able to be
reliably detected, may, but also may not, indicate impairment.
It leaves only the possibility that the employee could be im-
paired in the performance of work.

The requirement to be imposed on Westrail by the Rail Safety
Act, which has already been referred to, is to prevent an em-
ployee carrying out railway work while affected by a drug in a
way which could detrimentally affect the employee’s ability
to perform the work. The presence of cannabinoids in a per-
son’s system could affect the employee’s ability to perform
the work.

The Commission is only able to decide matters on the evi-
dence before it. That is the evidence. There is no evidence to
the contrary. There is certainly no evidence that a person could
not be said to be affected by a drug in a way which could
detrimentally affect that person’s ability to perform work if he
or she has a level of 50ug/L cannabinoids in his or her urine. It
might be suggested that the likelihood of a person being detri-
mentally affected in that person’s ability to perform work is
greater if he or she has a level of 100ug/L cannabinoids in his
or her urine than if he or she has a level of 50ug/L cannabinoids
in his or her urine. The higher the level of the test, the shorter
the time between detection and use is likely to be. However,
there is not the evidence to support that suggestion here. While
it is the case that the BHP programme which was approved by
the Commission in Court Session contains a cut-off level of
100ug/L for cannabinoids, the issue of what the cut-off level
should be was not argued before it. Rather, the Commission
was asked to approve the programme as a whole. As a mem-
ber of that Commission in Court Session I do have considerable
reservation about a cut-off level of 50ug/L for cannabinoids
when the evidence is clear that a positive return at that level
does not provide any indication whether the employee is in
fact impaired in the performance of work. Nevertheless, I have
concluded for two reasons on the evidence in this case that the
claim for a cut-off level of 100ug/L has not been made out.
The first reason is the precise wording of the relevant provi-
sion in the Rail Safety Act. It provides a test which was not
relevant in the BHP case. Secondly, the unions have foreshad-
owed a future application to vary the Policy when evidence is
available of the reliability of performance testing as an alter-
native to drug testing. If it is indeed the case that the relationship
between the minimum level at which drugs can be detected in
urine and impairment in the performance of work is far less
certain than it is for alcohol then the unions will be able to
bring a future application to vary the policy when the evi-
dence on cut-off levels becomes more certain. However, there
is no warrant at this stage for the Commission to intervene in
the cut-off level in the Policy.

The unions’ claims are therefore decided accordingly. Min-
utes of a Proposed Order now issue.

The parties are requested to confer on the Commission’s
decision with a view to reaching an agreed position which
may not require the issuing of an order. However, in the ab-
sence of any agreement, an order will issue and the parties
should advise whether a Speaking to the Minutes will be nec-
essary. The Commission will allow a period of fourteen days
for this purpose.

Appearances:Ms J. Kaur on behalf of the Australian Rail-
ways Union of Workers, West Australian Branch

Mr J. Murie and with him Mr C. Young on behalf of the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, WA Branch

Mr J. Mossenton on behalf of The Automotive, Food, Met-
als, Engineering, Printing and Kindred Industries Union of
Workers – Western Australian Branch

Mr A. Hassell on behalf of the Western Australian Govern-
ment Railways Commission
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch and Others

and

Western Australian Government Railways Commission.

No. CR257 of 1998.

COMMISSIONER A.R. BEECH.

10 March 1999.

Further Reasons for Decision.
After the Commission issued its Reasons for Decision and the
Minutes of a Proposed Order, the application was adjourned
at the request of the parties to enable further discussions to
occur between them. The discussions did not result in any
agreement and accordingly the matter was subsequently set
down for a Speaking to the Minutes. The issues which were
raised at the Speaking to the Minutes are decided as follows.

Claim 2
The Reasons for Decision did not accurately state Westrail’s
position. Its position is as set out on p.157 of the transcript.
Westrail agrees that the random testing procedure will be fi-
nalised by Westrail in conjunction with the service provider
after the tender is let. Westrail agrees that any procedure should
be such that it minimises the risk of subjective selection.
Westrail may discuss the matter of random selection with the
unions but it does not believe it should have to wait for agree-
ment with the unions or an arbitrated decision on how random
selection must be done.

The unions’ principal concern, as I understand it, is that whilst
the unions recognise Westrail’s position, they believe that the
Order to issue should reflect a requirement that Westrail con-
sult with the unions prior to the introduction of random
selection. I do not believe that requirement to be at variance
with Westrail’s position. That requirement will be inserted in
the Order to issue.

Claim 9
In the Reasons for Decision the Commission observed that
the unions were correct in their comment that it is not clear
what penalty is to apply to an employee who fails an alcohol
and drug test during a routine medical examination. The Com-
mission requested that the matter be further addressed by the
parties in the light of these comments. The parties did further
address the matter at the Speaking to the Minutes and it is
understood by the parties that the routine medical examina-
tion is conducted during working hours. In that event, the
penalty to be applied if an employee fails an alcohol and drug
test administered during a routine medical examination will
be the penalty applicable if the employee had been at work.
The Order will reflect this conclusion.

Claim 10
The alternative work to be found by the manager/supervisor
applies for the period until the confirmatory test. If the result
of the confirmatory test is negative then the employee will
start the work the employee was rostered to perform. It is only
in circumstances where that work is no longer available, for
example for a locomotive driver whose train has since departed,
that the manager/supervisor decides whether there is alterna-
tive work available within the employee’s normal range of
duties. The wording in the Order has been changed to clarify
this.

Claim 12
The Commission determined in claim 12 that any employee
who returns a positive first result when tested for alcohol shall
be required to undertake a confirmatory test by the provision
of a second sample no earlier than 30 minutes after the first
test, whether the test for alcohol is by way of a urine test or by
way of a breathalyser test. That requirement still applies even
though the test is part of a routine medical examination. No
alteration to the Order is necessary.

Claim 14—Duration of Record
The Commission decided that all confirmed positive alcohol/
drug test results would be retained as a confidential record for
a period of two years, rather than five years, and be destroyed
after that time. Westrail queries whether the two year period
operates so that if a second positive result is returned within
two years of the first result, the first result is retained until
such time as there has been a two year period clear of any
positive returns.

The Commission’s consideration of what is fair takes into
account the operation of the equivalent provision in the BHP
programme. In that regard, the Commission in Court Session
noted—

It is not until a third positive reading in a two year period
that the offending employee is at risk of losing his or her
employment, and even then, as we understand it, termi-
nation of employment is not automatic. Furthermore, after
the expiration of two years any positive reading is ex-
punged from the employee’s record.

(1998) 78 WAIG 2593 at 2595
That provision indicates that any confirmed positive alco-

hol/drug test will be retained for a period of two years. It will
be destroyed after that time. The two year period of time is not
extended if a second positive result occurs within the two year
period. In the context of the case before the Commission on
this occasion, it is appropriate to apply that interpretation here
and the wording in the Order has been changed to more accu-
rately reflect this decision.

Claim 16
The matter raised by the unions at the Speaking to the Minutes
under this claim involved an issue that was not raised during
the hearing, nor was it part of the claims before the Commis-
sion. Accordingly, it is not able to be dealt with at a Speaking
to the Minutes.

Conclusion
The Order which now issues has been changed where neces-
sary to take into account these Further Reasons for Decision.
Furthermore, the Order has been changed to delete the liberty
reserved to the parties regarding whether a penalty is to apply
to an employee who returns a positive test result during a rou-
tine medical examination because that was dealt with at the
Speaking to the Minutes.

The date reserved by the Commission for further hear-
ing the parties in relation to Claim 14 has since passed
and reference to it has been deleted. The Commission is
not clear regarding the extent to which the unions now
challenge Claim 14 given the change which Westrail has
made to the Policy since the Reasons for Decision issued.
Accordingly, liberty to apply has been reserved in relation
to Claim 14. When the unions exercise the liberty the Com-
mission will request them to clarify the claim or claims to
be pursued and to meet with Westrail. The Commission
will list the matter if there is no prospect of agreement
between the parties.

The Order now issues.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers Western Australian

Branch

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of

Australia, Engineering Electrical Division, WA Branch

and

Western Australian Government Railways Commission.

No. CR257 of 1998.

10 March 1999.

Order.
Having heard Ms J. Kaur on behalf of the Australian Railways
Union of Workers, West Australian Branch, Mr J. Murie and
with him Mr C. Young on behalf of the Communications,
Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering and
Electrical Division, WA Branch, Mr J. Mossenton on behalf
of The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch and Mr A. Hassell on behalf of the Western Australian
Government Railways Commission, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979 hereby—

A. DECLARES that the Commission has the power to
enquire into and deal with Claim 14 of the unions
regarding the discipline of employees or the penal-
ties to apply to employees under the Policy.

B. ORDERS that the respondent’s Alcohol and Other
Drugs Policy as it would apply to an employee a
member of, or eligible to be a member of, a union
party to this Order shall operate as though the fol-
lowing matters are incorporated and form part of that
Policy—

1. THAT Westrail consult with the unions party
to this Order prior to introducing a random
testing procedure.

2. THAT it is the responsibility of each employee
who may have a concern about working with
another person due to that person being above
the minimum levels of alcohol and other drugs,
to report that concern to the employee’s su-
pervisor.

3. THAT it is the responsibility of each employee
so identified to undertake an alcohol and drug
screening test.

4. THAT the penalty to be applied if an employee
fails an alcohol and drug test administered
during a routine medical examination which
takes place during working hours will be the
penalty applicable if the employee had been
at work.

5. THAT an employee must not hand over duties
to another employee if it is suspected that the
other employee is in excess of the minimum
limits set by the policy. The employee must
immediately notify his or her manager/super-
visor.

6. THAT alcohol and other drug testing means a
breathalyser test or a urine test.

7. THAT equipment which is used for testing
shall meet, and be regularly maintained such
that it meets, the appropriate Australian stand-
ard for accuracy, or another, better, appropriate
international standard.

8. THAT any employee who returns a positive
first result when tested for alcohol either by
way of a urine test or by way of a breathalyser
test shall be required to undertake a

confirmatory test by the provision of a second
sample no earlier than thirty minutes after the
first test.

9. THAT Westrail will provide, on request from
an employee, one approved rehabilitation pro-
gramme, at no cost to the employee and
without loss of earnings, on the basis of medi-
cal approval of the need for rehabilitation by
the Railway Medical Officer and consistent
progress in rehabilitation.

10. THAT where Westrail requires an employee
to provide a negative result or undergo a fur-
ther test prior to allowing recommencement
of work, it shall do so without the employee
bearing the cost where the employee has been
on a rehabilitation programme of the kind re-
ferred to in Order 9.

11. THAT all confirmed positive alcohol/drug test
results will be retained as a confidential record
for a period of two years only from the date of
the test result and shall be destroyed after that
date.

12. THAT an employee who volunteers to be
tested at the commencement of the shift and
who then returns a positive result shall, sub-
ject to this order, be given alternative safe work
for a reasonable time and shall be given a fur-
ther confirmatory test not sooner that one hour
from the first test. Whether or not the employee
can be given alternative work until that time
will be decided by the employee’s manager/
supervisor. If the employee returns a negative
result from the confirmatory test the employee
will be allowed to commence his or her nor-
mal work. If that normal work is no longer
available then whether or not the employee can
be given alternative work will be decided by
the employee’s manager/supervisor.

C. THAT liberty to apply is reserved to each of the par-
ties to apply for the application to be re-listed in
respect of—

(a) the method of random testing;
(b) Claim 14.

D. THAT the application otherwise be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Government Railways Commission

and

Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch.

No. CR 2 of 1999.

COMMISSIONER A.R. BEECH.

19 March 1999.
Reasons for Decision.

The union seeks an order from the Commission which would
prevent the Western Australian Government Railways
Commission (Westrail) from requiring any locomotive driver
rostered to work at the Kalgoorlie Nickel Smelter to report for
work clean shaven. The requirement arises because Westrail
has a contract with the owner of the smelter, WMC Resources
Ltd (WMC), to provide transport services to the smelter which
requires the locomotive engine drivers to enter the smelter site.
From 1 December 1998 WMC introduced a policy which
applies to all personnel who access the site. The policy is that
all personnel who enter the site are to be issued with a
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Sundstrom SR90 type half-face respirator and, in accordance
with Australian Standard AS1715:1994, are to be clean shaven
for the respirator to seal, and therefore operate, effectively.
WMC’s policy was, according to its correspondence to
Westrail, developed and implemented after an extensive review
of the options and is designed to ensure maximum safety and
consistency across operating sites for all personnel, whether
they be WMC’s employees or contractors and their employees.
Accordingly, WMC advised Westrail that locomotive engine
drivers will not be allowed access to the smelter if they are not
issued with that respirator and are not clean shaven.

The union opposes Westrail’s requirement on a number of
grounds. It complains that there was no consultation between
it and Westrail and that Westrail has adopted a “stand and
deliver” attitude in requiring locomotive engine drivers to be
clean shaven. Many of the locomotive engine drivers are long
term employees of Westrail. The locomotive engine drivers
were not employed on the basis that they would need to be
clean shaven. The union sees Westrail’s requirement as
unilaterally introducing a new term into the employee’s contract
of employment and that it is not open to Westrail to do so. The
requirement to report for work clean shaven infringes on an
individual’s civil liberties and, because locomotive engine
drivers are only at the smelter for short periods and may not
be not rostered to go to the smelter for weeks at a time, may
mean that a driver might be altering his appearance “on a daily
basis”. The union complains that Westrail did not try hard
enough in its discussions with WMC to procure an exemption
for Westrail’s locomotive engine drivers from the policy. The
union suggests four alternatives which, it says, are open to
Westrail, they being: to transfer employees out of Kalgoorlie
at Westrail’s cost; offer voluntary redundancy to locomotive
engine drivers who have beards; supply alternative respirators
which do not require the wearer to be clean shaven; or to have
that part of the smelter accessed by Westrail made exempt
from WMC’s policy.

Westrail argues that it does not have a policy that locomotive
engine drivers be clean shaven, however as a contractor it must
abide by the site safety conditions. If it does not do so it risks
losing its contract with WMC which is worth $20m a year and
provides work for up to 30 locomotive engine drivers. It has
endeavoured to negotiate an exemption for Westrail employees
without success. It intends to treat all employees equally unless
there are mitigating circumstances and therefore will now
require its locomotive engine drivers to report for work clean
shaven when rostered for the smelter.

Conclusions
The starting point is that the reason for Westrail’s requirement

is not because of any policy of Westrail that employees be
clean shaven. It is because of the requirement of WMC that all
personnel who enter the site be clean shaven. It must be
recognised that it is the right of WMC as the owner of the
smelter to determine the standard of safety to be observed by
those who enter its property. It is not up to Westrail, or any
contractor, to dictate to WMC what safety standards will be
observed by its employees if WMC has set a different standard.
The evidence before the Commission of the correspondence
from WMC to Westrail shows that the hazards present on the
smelter site include SO2 gas, silica dust and nickel sub-sulphide
dust. These dusts have recently been classified as human
carcinogens and can be present at the train unloading silos.
SO2 gas may cover the entire site in the event of a stack dump.
WMC is working towards reducing the exposure of employees
and contractors to dusts and fumes from the process of smelting
nickel. Engineering changes to that effect need to be backed
up by “a rigid and effective PPE policy”. WMC has chosen a
form of respiratory protection and, in order for it to work
correctly, the wearer’s face needs to be clean shaven as per
Australian Standard AS1715:1994. The evidence before the
Commission, including evidence brought by the union itself,
is that the half-face respirator will not work effectively if the
wearer has facial hair.

The Commission is quite satisfied that Westrail has done all
it could be expected to do to persuade WMC to provide an
exemption for Westrail employees. Westrail was first informed
of WMC’s intended policy on 21 April 1998. It wrote to WMC
on two occasions. It pointed out that, in Westrail’s view, the
need to wear respirators should be minimal because locomotive
operators already carry a respirator as part of Westrail’s duty

of care towards its own employees. Escape hoods are supplied
on all locomotives. Westrail’s role in the transporting of smelter
product does not mean that it is involved in the production,
handling, storage or disposal of a hazardous substance as
defined in the Occupational Safety and Health Regulations.
Westrail employees are not permitted in the sulphuric acid
siding. Westrail employees will not be employees involved in
any emergency response procedure. Rather, Westrail employees
would evacuate the area immediately. Westrail put to WMC
that the requirement for Westrail employees to be clean shaven
is not commensurate with their minimal risk exposure,
particularly because they have portable escape hoods which
allow for emergency evacuation in the presence of toxic acids
and vapours. Westrail requested WMC to provide for
alternative strategies for Westrail employees in respect of the
clean shaven policy.

However, WMC indicated to Westrail on 25 November 1998
in a letter from the General Manager of the smelter that there
is no alternative for Westrail. In WMC’s view, Westrail
employees have been exposed to SO2 while working in the
siding and regularly spend long periods of time on the
unloading platform where they may be exposed to small
quantities of dust. WMC therefore intended that, as from 1
December 1998, all contractors who work in the plant area
shall be clean shaven and have a respirator on their person
whenever they are in a designated area.

The Commission is satisfied that Westrail has tried, to
the extent that a contractor is able to try to persuade its
principal, that the work of locomotive engine drivers, and
other Westrail personnel, is such that it is not necessary
for them to comply with WMC’s policy. However,
ultimately it is WMC’s decision, and not Westrail’s
decision and Westrail has no alternative other than to
comply if it wishes to maintain its contract. However that
is not a mandate for an employer to act unfairly towards
its employees. The employer wi l l  have to give
consideration to the twin tasks of complying with the site
safety requirements and doing so in a manner which is not
unfair to its employees.

The employer’s commands in relation to operational
requirements which the employee must obey are those
commands which are both lawful and reasonable (Nydegger v
Tredways Shoestore South Hedland (1997) 77 WAIG 1381 per
Scott J at 1384; WA Government Railways Commission v ARU
(1986) 66 WAIG 1568). There is no suggestion that the
requirement to be clean shaven is unlawful. Nor does it
represent a unilateral change to the employee’s contract of
employment as the union suggests. The requirement to present
for work clean shaven for reasons of safety has some analogy
to the requirement upon workshop employees to wear safety
glasses or other personal protective equipment. Although there
was a dispute in the Midland railway workshops in 1986 about
the timing or location of wearing safety glasses, it became
clear that a requirement to wear safety glasses, even though it
was not a requirement when the workshop employees were
first employed, did not need to be agreed upon as a term of the
employment. It was an obligation by each employee to obey
because—

It must be accepted, I think, that in general an employer
may lawfully require employees to comply with a rea-
sonable requirement which is designed to avoid exposing
an employee to unnecessary risk of injury having regard
to the employer’s obligation at law to provide a safe sys-
tem of work.
WA Government Railways Commission v ARU (1986) 66
WAIG 1568 per O’Dea P at 1569

Rather, the issue is whether the requirement is reasonable.
In part this will depend upon the alternatives open to Westrail.
Although the union seriously suggested that Westrail should
simply refuse to comply and take the chance that WMC will
not cancel the contract the Commission does not accept that it
is a satisfactory alternative. It puts at risk the work of at least
30 locomotive engine drivers and other additional support staff
and it ignores the operation of Westrail in a commercial
environment. That environment might also include that its
services are open to competition by others who can provide a
similar service as Mr Easthope’s evidence suggests. Westrail’s
contract with WMC is important to it. The contract is, therefore,
also important to Westrail’s own employees.
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Both the union and Westrail recognise that it is also no
alternative for Westrail to call for volunteers to be rostered for
the smelter, nor for the roster to be drawn so that only clean
shaven locomotive engine drivers are rostered for the smelter.

Reference was made earlier to the union’s suggested four
alternatives. The first suggested alternative is that drivers who
are not clean shaven be transferred from Kalgoorlie. However,
the Commission notes the evidence of Mr Easthope that it
may be inequitable to transfer an employee merely because
the employee has a beard. It may affect those other employees
who are next in line for a transfer or may encourage others to
grow a beard to boost their chances of transfer. The
Commission also notes that the union agreed, at a meeting on
30 December 1998, that it was “not practical” to transfer
affected employees (exhibit A paragraph 14). Nevertheless, it
is clear that one locomotive engine driver will be transferred
on 23 March because he has a chronic skin condition which is
aggravated by shaving. The Commission concludes, therefore,
that the option of transfer is only practicable on a case by case
basis relating to special circumstances and not as a solution
for all locomotive engine drivers at Kalgoorlie who are not
clean shaven.

The second alternative is for Westrail to offer voluntary
redundancy to locomotive engine drivers who have beards.
However, it is not within the power of the Commission to
order Westrail to offer locomotive engine drivers with beards
a voluntary redundancy scheme. Redundancy is a matter
prescribed by Part 6 of the Public Sector Management Act and
an order of the Commission will not override those provisions.

As to the third suggested alternative that Westrail provide a
satisfactory alternative respirator, it is clear that Westrail cannot
override WMC’s choice of respirator for WMC’s smelter. Thus,
even if Westrail chose an alternative respirator WMC would
still require locomotive engine drivers to be clean shaven as a
condition of site entry. In any event although the union brought
evidence from Mr B. Aborg, a person with 12 years’ experience
in respiratory protection and who assisted in the development
of the 1991 version of the AS1715 standard, he properly
conceded that he was not 100% familiar with the circumstances
of the WMC situation and was not able to determine the
suitability of alternative respirators. Indeed, his evidence is
that the determination of suitability is the most complex task
in choosing personal protective equipment.

Finally, as to the union’s third alternative of having a portion
of the smelter exempted from the policy, it is quite apparent
that is beyond Westrail’s power, or the Commission’s power,
to prescribe an exemption. It is worth noting Mr Easthope’s
evidence that Westrail has already requested WMC to consider
that alternative but WMC has rejected it.

It is not apparent that Westrail has any practicable
alternatives open to it. Certainly there was not the
environment for alternatives to be discussed constructively
between the parties after Westrail was first made aware of
WMC’s intentions on 21 April 1998. At that stage it was
WMC’s intention to introduce its clean shaven policy as
from July 1 1998. Westrail first notified the local branch
secretary of the union on 9 July 1998 of WMC’s intentions.
It further informed the local branch on 3 December 1998,
and on 8 December 1998 wrote to the union itself. That
notification was hardly prompt. Even if there was
notification, the evidence of Mr Satie and Mr Jardine, and
even the description by Westrail of “minimal consultation”,
makes it clear that there was no consultation nor any
initiative taken by Westrail to meet with the local branch
to discuss the issue and anticipate the problems, let alone
endeavour to find an acceptable solution to any opposition
to the requirement. Indeed, it seems that, until the
Commission itself required Westrail to meet with the union
in Kalgoorlie, there were no negotiations as such between
the parties. One consequence of this is that Westrail’s
requirement that all locomotive engine drivers report for
work clean shaven if rostered for the smelter, underpinned
by threat of disciplinary action, caused stress and did not
create an environment where an agreement with the drivers
might have been possible. Although the union is correct to
criticise the lack of any consultation between Westrail and
the union on this issue it must be appreciated that Westrail
now has little, if any, choice other than to comply with the
WMC requirement which is now in force.

Whether Westrail’s requirement is reasonable also depends
upon the reason why shaving is required by WMC. In that
regard, the evidence before the Commission is clear. That
evidence, including the evidence from Mr Aborg, is that the
respirator to be used on the smelter site is not effective if the
wearer is not clean shaven. The smelter is not the only industrial
operation to require personnel on site to be clean shaven, as
the earlier dispute which went before Laing C of the Australian
Industrial Relations Commission regarding the Tiwest plant
at Kwinana demonstrates (Print L0901, 31/12/1993). In that
matter Laing C held that the issue was about safety and not
appearance and the requirement to shave was not harsh, unjust
or unreasonable. It is difficult to reach any other conclusion in
this case given the evidence that the respirator will not work
effectively otherwise and the evidence of drivers that they
experience “high emission levels” and that there has been a
recent acid spill at the smelter. Indeed, one of the witnesses
called by the union expressed the opinion that the respirator
should be worn at all times. Essentially, the WMC requirement
is a safety requirement.

It is clear, however, that Westrail’s responsibility towards
its employees does not end with merely supplying the respirator.
Westrail will need to ensure the proper training, maintenance
and fit of the respirator whether the respirator is the hood
referred to or the half-face respirator which is also issued. The
evidence before the Commission is that filters should be
replaced over time and have not been replaced. In one case
there was no induction on the use of the respirator supplied.
No account has been taken of the fact that at least one driver is
asthmatic which “may preclude the use of respirators in
situations other than escape…” (AS1715:1994 clause 7.3.2).
In other cases the effectiveness of the respirator is compromised
by the wearer’s spectacles or monogoggles. There is evidence
that the respirator inhibits the necessary radio communication
when it is being worn. These are issues that require addressing
if Westrail issues its employees with the half-face respirator.
It must also be stressed that each employee also has a
responsibility to look after his or her own safety (Occupational
Safety and Health Act 1984 s.20). The responsibility is not
solely Westrail’s.

However even if these issues are addressed it does not alter
the evidence that the wearer also needs to be clean shaven. In
the circumstances it cannot be said to be an unreasonable
requirement for the locomotive engine drivers to be clean
shaven when they attend the smelter site. The Commission
accepts that this requirement will cause strong feelings in some
drivers who have had a beard for some considerable time. The
Commission, particularly as currently constituted, readily
accepts that wearing the beard becomes part of a person’s
appearance, perhaps of their character. However, the
requirement for the wearer of the designated respirator to be
clean shaven is a recognised Australian safety requirement. It
is a safety requirement which applies to all other persons on
that site. Although it was not a requirement upon locomotive
engine drivers when they were employed, as safety standards
increase and the work environment changes requirements such
as this will not be isolated. The recent requirements introduced
to deal with alcohol and drug consumption which may affect
work performance is another example of this. It is true to say
that these were not a requirement when these locomotive engine
drivers were first employed. It is, nevertheless, fair and
reasonable that there now be standards set in that area.

In reaching the conclusion that Westrail’s requirement is not
unreasonable, the evidence shows that it will be necessary to
make special arrangements for those employees who have facial
hair for medical or particular cosmetic reasons. Mention has
already been made of one driver with a chronic skin condition
which is aggravated by shaving. His condition is supported by
a medical opinion to that effect. There is also evidence of one
driver who has a beard to hide a facial scar. Where an individual
has a medical reason or genuine cosmetic reason for wearing
a beard, and has worn a beard for a period of time which pre-
dates the WMC requirement it is not reasonable to require
those persons to be clean shaven.  Each case will need to be
dealt with on an individual basis so that any special
arrangements may be suited to the individual concerned.

The Commission will now issue a declaration that Westrail’s
requirement is not unfair and requiring Westrail to make special
arrangements, including the option of transfer, for any
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locomotive engine driver who has a medical reason or genuine
cosmetic reason for wearing a beard, and who has worn a beard
for a period of time which pre-dates the WMC requirement.

Appearances: Mr A. Hassell on behalf of the applicant.
Mr R. Wells on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Government Railways Commission

and

Australian Rail, Tram and Bus Industry
Union of Employees, Western Australian Branch.

No. CR 2 of 1999.

COMMISSIONER A.R. BEECH.

30 March 1999.
Supplementary Reasons for Decision.

A number of matters were raised at the speaking to the min-
utes. Firstly, it is Westrail’s understanding that a locomotive
engine driver who is rostered for work in the shed should also
report for work clean shaven because that driver may be re-
quired to go to the smelter at short notice. The shed driver is
the driver who would be called upon in the event that the driver
who was rostered to work at the smelter was, for example, ill.
The union does not agree with Westrail’s understanding and,
correctly, points out that the issue before the Commission con-
cerned only locomotive engine drivers who are rostered to work
at the smelter and that a locomotive engine driver who is
rostered for work in the shed is not rostered to work at the
smelter.

The fact that the locomotive engine driver who is rostered
for work in the shed may be required to go to the smelter at
short notice was not part of the matters referred to the Com-
mission, and was not raised at all during the hearing, is a
substantial difficulty for Westrail. The purpose of a speaking
to the minutes is to ensure that the order which is to issue
reflects the decision of the Commission. There is nothing in
the Reasons for Decision of the Commission which relates to
locomotive engine drivers who are rostered for work in the
shed and accordingly there is no evidence upon which the
Commission can include them in the order to issue. While the
Commission is not insensitive to the practical problem which
may arise when Westrail has to find a relief driver to work at
the smelter in the middle of a shift, it is a problem which can-
not be dealt with here. That is not to say that it cannot be the
subject of a future hearing.

The second issue arises from the proposed wording in the
order that “Westrail make special arrangements, including the
option of transfer, for any locomotive engine driver who has a
medical reason or genuine cosmetic reason for wearing a beard,
and who has worn a beard for a period of time which pre-dates
the WMC requirement”. The Commission is asked to clarify
the words “medical reason” and “genuine cosmetic reason”.
The words “medical reason” in the proposed order mean a
medical reason why a person wears a beard. It refers to the
evidence from the locomotive engine driver who has a chronic
skin condition which is aggravated by shaving. His reason,
supported by medical opinion, is that shaving will aggravate
the condition. Similarly, the third matter raised regarding the
proposed use of the words “genuine cosmetic reason” refers
back to the evidence from the locomotive engine driver who
has a beard to hide a facial scar. Those two circumstances are
seen by the Commission as examples of a “medical reason” or
a “genuine cosmetic reason” which would make a requirement
for those persons to shave an unreasonable requirement.

It is not possible to predict in advance the different
circumstances of individual locomotive engine drivers which
might constitute a “medical reason” or a “genuine cosmetic
reason”. Those two circumstances are an indication of the
degree of “medical reason” or “genuine cosmetic reason” which
will attract the exclusion from the requirement to shave. Some
goodwill and commonsense is required here from both Westrail
and the union. The use by the Commission of the words: “…any

locomotive engine driver who has a medical reason or genuine
cosmetic reason for wearing a beard…” is no more a licence
for a person to contrive a medical or cosmetic reason for not
shaving than it is for Westrail to disregard the genuine
circumstances of individuals who, objectively, do fall within
those descriptions. The Commission does not accuse any
person, nor Westrail, of acting in that way. However, each case
will need to be examined on its own merits.

Similarly again, the fourth matter raised regarding the
proposed use of the words “special arrangements” requires
some goodwill and commonsense in their application. There
was no evidence of the range of “special arrangements”, other
than the transfer of one individual, which may be available
and the Commission cannot therefore list them in the order.
Rather, those arrangements, and their fairness, will need to be
decided on the individual’s circumstances.

The fifth, and final matter, is the operative date of the order.
In the ordinary course of events, the decision of the Commission
operates from the day on which it is delivered or on such later
date as the Commission determines and declares when delivering
it.

I suspect that one reason why the date the order is to operate
was raised as an issue at the speaking to the minutes relates to
events which, apparently, have occurred in Kalgoorlie since
the Commission issued its Reasons for Decision.  In that regard
it is appropriate to draw the parties’ attention to the fact that
the decision of the Commission is not its Reasons for Decision.
Nor is it the Minute of Proposed Order. It is, in this case, the
Order containing the declaration and orders which is finally
signed and sealed by the Commission and delivered. The
Reasons for Decision are merely the reasons why the Order is
worded as it is. It is well to set out the following sections of
the Act, which have been highlighted where relevant.

34. (1) The decision of the Commission shall be in the
form of an award, order, or declaration and shall in every
case be signed and delivered by the Commissioner con-
stituting the Commission that heard the matter to which
the decision relates or, in the case of a decision of the
Commission in Court Session, shall be signed and deliv-
ered by the Senior Commissioner among the
Commissioners constituting the Commission in Court
Session.
Decision to be first drawn up as minutes
35.(1)Subject to this section, the decision of the Com-
mission, except a direction, order or declaration under
section 32 or an order for dismissal shall, before it is de-
livered, be drawn up in the form of minutes which shall
be handed down to the parties concerned and, unless in
any particular case the Commission otherwise determines,
its reasons for decision shall be published at the same
time.

(3)The parties concerned shall, at a time fixed by the Com-
mission, be entitled to speak to matters contained in the minutes
of the decision and the Commission may, after hearing the
parties, vary the terms of those minutes before they are deliv-
ered as the decision of the Commission.

It should be clear that even if the wording in the Minute
of Proposed Order is not varied at the speaking to the min-
utes, the decision of the Commission does not come into
effect until the Order itself issues, or on such later date as
the Commission determines and declares when delivering
it.

In this matter, the union stated that the operative date of the
order would need to take into account that Westrail also needs
to comply with the other aspects of AS1715:1994 which were
not, on the evidence, being complied with. However, while
Westrail certainly does need to comply with the recognised
safety standards in relation to its employees, that issue is sepa-
rate from the issue which the Commission is to decide in this
matter. There is no reason why the Order to issue should not
be today’s date. Its operation excludes any locomotive engine
driver who has a medical reason or genuine cosmetic reason
for wearing a beard, and who has worn a beard for a period of
time which pre-dates the WMC requirement and the parties
are free to agree between themselves how that exclusion is to
be implemented. It is therefore not necessary to postpone the
operation of the order until the implementation.
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It has not been necessary to vary the wording in the Minute
of Proposed Order other than for the operative date and it now
issues as the decision of the Commission.

Appearances: Mr A. Hassell on behalf of the applicant.
Mr R. Wells on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Government Railways Commission

and

Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch.

No. CR 2 of 1999.

30 March 1999.
Order.

HAVING heard Mr A. Hassell on behalf of the applicant and
Mr R. Wells on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

DECLARES—
THAT, subject to Order 1. hereof, it is not harsh, unjust
or unreasonable for Westrail to require any locomotive
engine driver rostered to work at the Kalgoorlie Nickel
Smelter to report for work clean shaven;

ORDERS—
1. THAT Westrail make special arrangements, includ-

ing the option of transfer, for any locomotive engine
driver who has a medical reason or genuine cosmetic
reason for wearing a beard, and who has worn a beard
for a period of time which pre-dates the WMC re-
quirement;

2. THAT this order comes in to effect from the date
hereof;

3. THAT the application otherwise be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union,
West Australian Branch,

Industrial Union of Workers

and

Cockburn Cement Limited.

No. CR 333 of 1998.

COMMISSIONER S J KENNER.

6 April 1999.
Reasons for Decision.

THE COMMISSIONER: This matter is an application referred
pursuant to s 44(9) of the Industrial Relations Act, 1979 (“the
Act”) regarding an alleged harsh, oppressive and unfair dis-
missal of the applicant’s member, Mr Malcolm Woods, whose
employment was terminated by the respondent on or about 16
October 1998. The applicant seeks an order of the Commis-
sion that Mr Woods be reinstated without loss of benefits and
entitlements.

The respondent denies the claim and opposes the order as
sought by the applicant.

Background and Issues
The respondent is engaged in the industry of the manufac-

ture of cement products. The relevant award applicable to the

applicant’s employment, was the Cockburn Cement Limited
Award 1991 (“the Award”). It was common ground that Mr
Woods first commenced employment with the respondent on
or about 18 September 1997 as a temporary process operator
in the respondent’s works operations at Munster. Mr Woods
remained employed by the respondent in this position, as a
result of a series of such temporary employment contracts on
or about 30 April 1998 (see exhibits A2-A5). By letter dated
29 June 1998 (exhibit A8) the applicant was, following a suc-
cessful application, appointed to the position of Kiln Process
Attendant at the respondent’s Munster operations. The stated
date of commencement in the letter of 29 June 1998 being 6
July 1998.

The status of the applicant’s employment contract is in issue
in these proceedings. The respondent contends that Mr Woods
was employed in the kiln attendant position on a three-month
probationary period. This is denied by the applicant, which
contends that there was never any agreement in these terms at
the time the contract of employment was formed. A further
letter from the respondent to Mr Woods dated 16 July 1998
(exhibit A10) purported to evidence the three month proba-
tionary term. The circumstances surrounding exhibit A10 are
entirely in contest in this matter. The respondent says that ex-
hibit A10 was sent to Mr Woods to correct a mistake made in
the recruitment process to confirm the probationary engage-
ment of Mr Woods. On the other hand, the applicant denies
that there was ever any mention of probationary employment
prior to and at the time Mr Woods accepted employment, and
indeed, the first Mr Woods knew about the alleged probation-
ary period was the day of his dismissal on 16 October 1998.

On 16 October 1998, by letter of the same date (exhibit A15),
the respondent terminated Mr Woods’ employment in purported
reliance upon the probationary period, on the grounds that Mr
Woods was not sufficiently reliable for shift work in accord-
ance with the respondent’s standards.

The applicant, represented by Mr Llewellyn, argued that Mr
Woods’ dismissal was harsh, oppressive and unfair for a number
of reasons. First it was said that as Mr Woods was not a proba-
tionary employee, the dismissal was unlawful in that Mr Woods
did not receive the notice and entitlements prescribed by the
Award. Furthermore, it was submitted that Mr Woods was at
all material times, a reliable and diligent employee and had
very few absences for sick leave during the course of his em-
ployment. It was also submitted that Mr Woods’ dismissal was
procedurally flawed in that at no time was Mr Woods advised
by the respondent that his employment was at risk. Further-
more, consistent with the applicant’s argument that Mr Woods’
was denied fairness in the manner of his dismissal, the appli-
cant referred to clause 29 – Workplace Behaviour and
Performance of the Award and argued that the respondent had
failed to comply with its own Award based procedure, appli-
cable to the termination of employment of employees.

For the respondent, its agent Mr Beros, argued that Mr
Woods’ employment was the subject of a three-month proba-
tionary period. It was submitted that the respondent had
initially, in error, not included reference to this term in the
original letter of appointment for Mr Woods but subsequently,
the respondent sought to and did correct this error with the
further letter of appointment dated 16 July 1998. In relation to
the circumstances of Mr Woods’ dismissal, the respondent said
that by reason of a series of absences from the workplace due
to sickness, the respondent had formed the view that Mr Woods
was unsuitable for shift work and declined to grant Mr Woods
permanency at the conclusion of the alleged three month pro-
bationary period. Further, it was submitted that even if the
Commission found that the dismissal of Mr Woods was harsh,
oppressive or unfair, the Commission should not grant any
relief by way of reinstatement or compensation as Mr Woods
was dismissed at the conclusion of his probationary period of
employment. Alternatively, if the Commission was minded to
grant relief, the respondent offered to pay compensation in-
stead of being the subject of a reinstatement or re-employment
order, and submitted this precluded such an order being made
by the terms of s 23A of the Act.

The Facts
Mr Woods gave evidence about his employment history with

the respondent. This included his initial engagement as a tem-
porary process operator at the respondent’s workshop
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operations in Munster in September 1997. This was followed
by a series of further temporary contracts up to and including
to the end of 30 April 1998. Mr Woods said that by letter dated
5 February 1998 (exhibit A6), he applied for a kiln 5/6 attend-
ant position with the respondent. He testified that he attended
an interview for this position but was unsuccessful. At the con-
clusion of his final temporary employment contract, Mr Woods
was issued a separation certificate declaring that he had been
employed between 22 September 1997 and 30 April 1998 (ex-
hibit A7). I pause to observe that exhibit A7 indicates that Mr
Woods was paid some 11 days pro rata annual leave on termi-
nation of employment. Some two weeks later, the respondent
asked Mr Woods to come back to work in the same capacity as
he had previously been engaged. He said that he spoke with
human resources and was told that the two-week period would
be classed as leave, as if he had never left the respondent’s
employment.

Mr Woods then applied for another position of Kiln Process
Attendant at the respondent’s Munster operation. He had an
interview with Ms Kylie Partridge and Mr Pereira of the re-
spondent. During the interview Mr Woods testified that he
told Ms Partridge and Mr Pereira, that if he was successful, he
may need to take some time off a couple of weeks hence as his
wife was expecting a child. He said that he was told that this
would be no difficulty, as the respondent was obliged to pro-
vide this time off. Mr Woods was emphatic in his evidence,
that there was no discussion at any time during the course of
the interview, that if successful, he would be employed on a
probationary basis.

Mr Woods was successful in his application and the follow-
ing Monday signed a duplicate copy of exhibit A8, accepting
the offer of employment from the respondent. The written of-
fer of employment contained no reference to a term that the
employment was on a probationary basis. Mr Woods said that
when he attended the human resources office to sign the offer
of employment, there was no mention of probationary em-
ployment at that time either.

After having signed the letter of offer, Mr Woods said he
stayed on in the packing plant for a period to train an em-
ployee to replace him. He said that approximately two weeks
after he has finished training the replacement employee, he
started work at kilns one to four. He said that he started work-
ing night shift on or about 16 June and moved to kilns five and
six in the last two weeks of August 1998. I pause to observe
that exhibit A9 is a record of training evidencing Mr Woods
being trained by a Mr Britten in the kiln attendant duties. Ex-
hibit A9 indicates that Mr Woods demonstrated good
knowledge and understanding of the requirements for the po-
sition and was certified by Mr Britten as a person who had
successfully demonstrated the skills necessary to satisfacto-
rily perform this function. The record of training carries a
commencement date for the training of 16 July 1998 and a
completion date of 17 August 1998.

Mr Woods said that as foreshadowed in his employment in-
terview, he took two days off on 23 and 24 July 1998 for the
birth of his child. Subsequently, in or about mid August 1998,
Mr Woods said that he received in the mail exhibit A10, that
being the letter dated 16 July 1998 from the respondent, fur-
ther confirming the offer of employment. Mr Woods testified
that when he received this letter, he only read the first para-
graph as he assumed it was identical to the letter dated 29 June
1998, which he had signed earlier. At about the same time, an
issue arose with the human resources department regarding
his absence from work for the birth of his child, some sick
leave and also the fact that there was an absence of approxi-
mately 80 hours that should have been recorded in respect of
time worked by Mr Woods in the preceding three weeks or so.
Mr Woods said that he meet with Ms Partridge, the respond-
ent’s personnel officer, to discuss these matters on or about 14
August 1998. At that time, a file note was made by Ms Par-
tridge, which referred to Mr Woods’ absences from the
workplace and a requirement for him to provide medical cer-
tificates by 21 August 1998. The file note was exhibit R1 in
these proceedings.

Following further discussions with his supervisor and Ms
Partridge, Mr Woods then said he understood that the matter
had been resolved and that the file note would no longer re-
main current. Mr Woods gave evidence that at no stage did Ms
Partridge, when making contact with him about these matters,

ever mention that the respondent had made an error in its let-
ter of appointment by omitting the probationary term.
Subsequently, Mr Woods provided medical certificates to the
respondent to cover his previous absences, those certificates
being exhibits A11 and A12. Mr Woods testified that he pro-
duced these medical certificates on or about 21 September 1998
when he was back at work on rostered shift, after the most
recent absences on 14 and 15 September 1998. It is important
to observe at this point that Mr Woods was suffering a medi-
cal condition that was as yet, undiagnosed.

Mr Woods’ evidence was that at this point he understood
that the file note (exhibit R1) was no longer an issue and would
be removed from his file.

About two weeks after Mr Woods obtained the letter from
his doctor dated 18 September 1998 (exhibit A12) he said that
he had further tests for the medical condition that he was suf-
fering. Apparently, this condition had symptoms of a stroke in
that Mr Woods would suffer partial paralysis when affected
by the condition. Mr Woods was away for a further two days
on 4 and 5 October 1998 for which he obtained a medical
certificate (exhibit A13).

By this time, Mr Woods said he felt he needed to take some
accrued leave in order to undertake proper tests and determine,
in consultation with his medical advisers, what the condition
was that he was suffering. He said he approached his supervi-
sor, Mr Pereira to request some leave. He was told that unless
he could arrange his own relief he could not take the time off.
He said Mr Pereira was not interested in his medical condition
and was more concerned that he supply medical certificates
for his prior absences to the human resources department. The
next thing that occurred according to Mr Woods, is that he
received a letter from the respondent dated 16 October 1998
(exhibit A15) terminating his employment. Mr Woods was
shocked and very upset when he received this letter. He said
that there was no discussion with anyone from the respondent
about it and he had no warning that he might be dismissed. On
the contrary, Mr Woods said that he had been praised about
his performance and he felt that he always had “done the right
thing” by the respondent, in phoning in whenever he did have
time off work due to sickness. Mr Woods testified that he had
learned five areas of the respondent’s plant in 12 months, was
a conscientious employee and wanted to go back to work for
the respondent.

On behalf of the respondent, the circumstances surrounding
the terms of Mr Woods’ engagement were dealt primarily in
the evidence of Ms Partridge, the respondent’s then personnel
officer. Ms Partridge gave evidence about the recruitment proc-
ess leading to the appointment of Mr Woods in the kiln
attendant position. She said that following an interview on 26
June 1998 with Mr Woods at which Mr Pereira was present,
the respondent decided to offer Mr Woods the position. Ms
Partridge said that she could not recall whether Mr Woods
was advised at the interview that there would be a period of
probation applicable to his employment. This is despite it be-
ing, apparently, a policy of the respondent. On the afternoon
of the interview on 26 June 1998, Ms Partridge said that she
telephoned Mr Woods at home to advise him of the success of
his application. She said that she did not indicate on the tel-
ephone anything about a probationary term being included in
the contract of employment. Ms Partridge initially said that
she then prepared the letter dated 29 June 1998 (exhibit A8)
and posted this letter to Mr Woods. I pause to observe that in
cross-examination she could not recall Mr Woods signing the
appointment letter but could not dispute it, and further, ap-
peared to contradict earlier evidence when she said that she
could not recall posting the letter to Mr Woods either. This is
but one of a number of inconsistencies in Ms Partridge’s evi-
dence to which I will return below.

As to the terms of the letter of 16 July 1998 (exhibit A10),
Ms Partridge said that she spoke to Mr Woods about this. There
had been a mistake in Mr Woods’ original letter of appoint-
ment and Ms Partridge testified that she sought to correct the
error. She said in examination-in-chief that Mr Woods came
to see her and she explained the mistake with the probationary
appointment and would send a new letter to him. At no time
did she advise Mr Woods that the original letter of appoint-
ment dated 29 June 1998, exhibit A8 was of no effect. Ms
Partridge’s evidence was that she was sure that she posted
exhibit A10 to Mr Woods on or about 16 July 1998.
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As to the file note (exhibit R1), Ms Partridge said that the
file note was made after her meeting with Mr Woods to dis-
cuss his absences. The file note is dated 14 August 1998. She
said that she placed it on Mr Woods’ personal file following
their meeting, but it would be removed once Mr Woods pro-
duced the medical certificates that were being sought by the
respondent.

Ms Partridge’s explanation as to when and how she attempted
to contact Mr Woods about the letter of appointment issue was
confused to say the least. At first, Ms Partridge said that when
she attempted to contact Mr Woods at his home in early July
1998, despite the evidence suggesting he was actually at work
that day, she spoke to his partner. She said that she mentioned
the probationary issue to her and requested Mr Woods to come
and see her. However, at other times during the course of her
evidence, Ms Partridge said she did not mention the proba-
tionary issue when she spoke to Mr Woods’ partner at home.
Moreover, Ms Partridge was again confused, to say the least,
as to various dates of meetings and events as they unfolded.
For example, in cross-examination Ms Partridge said that she
became aware that exhibit A8 did not contain a probationary
clause from a Mr Clark who was apparently, the respondent’s
production manager. She said that a yellow copy of that letter
would have been sent to Mr Clark and it could have been two
weeks or so before Mr Clark raised the problem with her. That
would have been approximately the end of July 1998. Yet,
earlier in cross-examination, Ms Partridge was sure that she
spoke to Mr Woods’ partner at home on or about 6 July 1998
and mentioned this matter to her, requesting Mr Woods to come
in and see her. As I have observed above, this latter evidence
was also inconsistent with earlier evidence given by Ms Par-
tridge.

Additionally, Ms Partridge was unable to clearly recall when
she received Mr Woods’ medical certificate for his absence on
3 August 1998 (exhibit R2). She testified that she received
this from Mr Woods in the respondent’s canteen on day shift
either on 14 August or 24 August 1998. It also appears that
despite medical certificates being supplied by Mr Woods, as
requested, the file note (exhibit R1) remained on Mr Woods’
personal file, notwithstanding her assurance to Mr Woods that
it would be removed.

On behalf of the respondent, a further two witnesses were
called they being Mr T Patrick, the respondent’s payroll of-
ficer and Mr J Burgess, the respondent’s human resources
manager. Mr Patrick said that he received a file copy of the
letter to Mr Woods dated 16 July 1998 (exhibit A17) some-
time between 16 July and 29 July 1998, the date which he
initialled the file copy of the letter. In relation to Mr Woods
recommencing with the respondent after he terminated his last
temporary employment contract on or about 30 April 1998,
Mr Patrick could not recall whether he discussed with Ms
Partridge “rebooting” the respondent’s records as if Mr Woods
had not left. He did not however, deny that he might have
discussed this with her.

Mr Burgess said that he prepared and signed the letter of
termination for Mr Woods dated 16 October 1998 (exhibit
A15). He said that he did so in the knowledge of the letter of
16 July 1998 (exhibit A10) but not the original letter of ap-
pointment dated 29 June 1998 (exhibit A8). He testified that
all the respondent’s employees, whether they are new employ-
ees or employees transferring from one area to another, are on
probation for a period of three months. Mr Burgess gave evi-
dence generally about the process leading to the appointment
of Mr Woods, but conceded that he was not personally in-
volved in Mr Woods’ selection for the kiln attendant position,
as he tended to be involved in the recruitment of more senior
personnel for the respondent.

In relation to exhibit A15, Mr Burgess testified that at the
end of the probation period, the company would generally re-
view the period of probation and speak to the employees’
supervisors and managers to assess the employee’s suitability
for permanent employment. In connection with Mr Woods,
Mr Burgess spoke to Ms Partridge and was made aware of the
file note (exhibit R1) and the background to it. He also said
that he spoke to Mr Clark and shift supervisors who knew Mr
Woods on shift. Mr Clark advised him that he was aware of an
attendance problem with Mr Woods which had occurred since
he was transferred to the kiln attendant position but otherwise,
advised Mr Burgess that Mr Woods had been a very good

employee and had suffered minimal time away from work.
Mr Burgess said he also spoke to a Mr Roy Lambert who also
mentioned some absenteeism but nothing was raised about Mr
Woods’ work performance. Mr Burgess also said he spoke to
Mr Peter Brittan who had been aware of some time taken off
by Mr Woods.

Mr Burgess further testified that he spoke to neither Mr
Pereira nor Mr Woods himself, before making his decision to
terminate Mr Woods’ employment.

As to Mr Woods’ employment history as evidenced by the
series of temporary employment contracts with the respond-
ent, Mr Burgess said that Mr Woods was at all times a willing
and enthusiastic employee with a good attendance and sick
leave record. I infer that the respondent was generally satis-
fied with Mr Woods and accordingly renewed his employment
contract.

As to the events surrounding the controversial situation as
to whether Mr Woods’ employment contract contained a pro-
bationary clause or not, Mr Burgess conceded that he was never
at any stage, directly involved in the various discussions which
took place between Mr Woods and Ms Partridge and others.
His evidence was that he relied on what Ms Partridge had told
him in this respect.

Mr Burgess was taken to the relevant provisions of the Award,
specifically clause 29 dealing with workplace behaviour and
performance. Mr Burgess testified that he did not discuss work
performance issues with Mr Woods as the respondent saw Mr
Woods as a probationary employee. I infer from this evidence
that it was the respondent’s understanding that clause 29 –
Workplace Behaviour and Performance did not apply to pro-
bationary employees. Mr Burgess further said that in any event,
in his view, the course of events which involved the genera-
tion of the file note (exhibit R1) and the meeting between Mr
Woods and Ms Partridge, did constitute a performance review
and counselling as contemplated by clause 29(2)(a) of the
Award. It would appear from Mr Burgess’ evidence, that the
respondent’s decision to terminate Mr Woods’ employment
was based upon the existence of the file note and some reports
of absenteeism by Mr Woods’ supervisors on the shop floor.
As noted, I pause to observe that none of these matters were
put to Mr Woods by Mr Burgess as a part of the process lead-
ing to the respondent sending to Mr Woods the letter of
dismissal dated 16 October 1998 (exhibit A15).

In relation to the medical condition Mr Woods was then suf-
fering, Mr Burgess conceded that had he known that Mr Woods
was seeking two weeks leave in order to obtain a proper medi-
cal diagnosis of his medical condition, this may have lead to
the respondent reviewing its decision to terminate Mr Woods’
employment.

I now turn to my findings in this matter. There are clear
conflicts in the evidence in this matter, in particular between
the evidence adduced by Mr Woods and that adduced by Ms
Partridge. Resolving those conflicts necessarily entails my
assessment as to the credibility of the witnesses having heard
and observed them giving evidence during the course of these
proceedings. Having regard to these matters, I have no hesita-
tion whatsoever in resolving that conflict in favour of Mr
Woods. I found Mr Woods to be an impressive and forthright
witness. I have no reason to doubt the evidence he has given
in these proceedings. On the other hand, as I have already
noted above, I found aspects of Ms Partridge’s evidence most
unsatisfactory. Not only was Ms Partridge unable to recall many
events canvassed with her in evidence, but also her testimony
was, in material respects, internally inconsistent and at odds
with other documentary evidence tendered in the course of the
proceedings.

Accordingly, I am satisfied on the evidence and find that Mr
Woods was engaged by the respondent on a series of tempo-
rary employment contracts commencing on or about 18
September 1997 and concluding on or about 30 April 1998.
Some of that work involved shift work, ordinarily understood.
That employment was effectively continuous as disclosed by
the evidence. I am also satisfied and find that despite the ter-
mination of Mr Woods’ most recent temporary employment
contract on or about 30 April 1998 by the effluxion of time,
some two weeks later Mr Woods was re-employed by the re-
spondent. In effect, Mr Woods’ employment was deemed
continuous by the respondent, notwithstanding this break in
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service, as evidenced by exhibits A16 and A18, which referred
to Mr Woods’ employment being between 22 September 1997
and 16 October 1998. I also refer to Mr Woods’ evidence about
the circumstances of him rejoining the respondent, which evi-
dence was not rebutted by the evidence of either Ms Partridge
or Mr Patrick. I find accordingly.

As to the circumstances surrounding the employment of Mr
Woods in the kiln attendant position, I am satisfied that Mr
Woods applied for, was interviewed and was offered employ-
ment in the position of kiln process attendant at the respondent’s
Munster operations, as set out in the respondent’s letter to Mr
Woods dated 29 June 1998 (exhibit A8). I also have no doubt
on the evidence, that at no stage during the recruitment proc-
ess, was Mr Woods advised that his employment would be
subject to a period of probation, notwithstanding the evidence
from the respondent that this was its policy. Moreover, the
terms of exhibit A8 make no reference to any probationary
period being applicable to Mr Woods.

I am also satisfied that on or about 29 June 1998, Mr Woods
accepted the respondent’s offer of employment as set out in
exhibit A8 and anticipated that his employment would com-
mence in that position on or about 6 July 1998. There was
some dispute between the parties as to actually when Mr Woods
commenced duties in the kiln attendant’s position. Regardless
of the actual commencement date, I am certainly satisfied on
the evidence, that Mr Woods had commenced work in that
position on or prior to 16 July 1998. It is also the case and I
find, that Mr Woods’ employment history, at least up until in
or about early to mid August 1998, was regarded most favour-
ably by the respondent. This is obviously borne out by the fact
that the respondent re-engaged Mr Woods on successive tem-
porary employment contracts from late September 1997 until
the end of April 1998. Also, I refer to the evidence of Ms
Partridge and Mr Burgess to the effect that Mr Woods was at
all material times, a good and willing employee. I have no
doubt about this and his employment history, at least up until
the controversial events, was testimony to this.

As to the events surrounding the letter of 16 July 1998 (ex-
hibit A10), whilst I accept that the respondent prepared this
letter as it realised that Mr Woods’ contract of employment
may not have been consistent with the respondent’s policy,
there is no doubt in my mind that Mr Woods did not see this
letter until sometime in or about mid August 1998. As I have
noted above, I do not accept Ms Partridge’s evidence as to her
version of the events surrounding the preparation and dispatch
of this letter. I have noted that I found her evidence most un-
satisfactory in material respects. In this regard, I note for
example, Ms Partridge’s attempts to explain that in her view,
exhibit A10 was brought to Mr Woods’ attention shortly after
16 July 1998, the date of the letter. This is despite however on
the evidence, given Mr Woods’ working patterns at that time,
the first opportunity for such a meeting not being until in or
about mid August 1998. This in my opinion only serves to
further confirm Mr Woods’ version of the events as to when
he first came to see this document. I also accept on the evi-
dence that Mr Woods was never told at any time by any one in
authority at the respondent, that his employment was subject
to a three-month probationary period. The only faint hint of
such a proposition, being shortly before Mr Woods was dis-
missed, when in a discussion with his supervisor regarding
pay levels, the supervisor made mention of it but the matter
was never taken any further. In any event, such discussions
cannot change the contractual position, save in the event of an
agreement between the parties to the contract. To that end, I
also accept on the evidence and find that Mr Woods was never
advised by Ms Partridge or anyone else for that matter, that
the terms of his employment as set out in exhibit A8 were of
no effect or “null and void”, and indeed, it is difficult to see
how that could be in any event.

As to the issue of absences from the workplace, I accept on
the evidence that Mr Woods did raise the prospect of the birth
of his child sometime shortly after he would commence in the
new position, and accepted the employment on the undertak-
ing given by the respondent that taking some time off for this
event would not pose a difficulty. As to the sick leave absences,
I find that there were indeed occasions when Mr Woods did
have time off duty for sickness and those absences were the
subject of discussions between Mr Woods and Ms Partridge,
leading to the file note of 14 August 1998 (exhibit R1). I also

find that at about that time, an issue had arisen in relation to
hours of work performed by Mr Woods but not recorded by
the respondent. However, I am satisfied on the evidence that
those issues were resolved with the furnishing by Mr Woods
of medical certificates as requested by Ms Partridge and fur-
thermore, I accept Mr Woods’ evidence that he was under the
impression from his supervisor, that those matters had been
satisfactorily resolved. Those are the only issues dealt with in
the file note.

I am also satisfied that Mr Woods was told by Ms Partridge
that the file note would not remain on the file, once the medi-
cal certificates were provided. It is relevant to note that there
were no other criticisms by the respondent of Mr Woods’ per-
formance or conduct, save for these issues of absences. Indeed,
the evidence indicates that Mr Woods was well regarded by
the respondent. The evidence is that by in or about mid August
1998, Mr Woods had some two days sick leave or thereabouts,
during the total period of his employment by that time, includ-
ing the temporary employment, of approximately 11 months.
This would not appear to disclose an excessive absenteeism
history, in all the circumstances.

As to the medical condition that Mr Woods was suffering, I
am satisfied on the evidence and find that by in or about Sep-
tember 1998 Mr Woods was suffering a then undiagnosed
condition that caused temporary paralysis and obviously po-
tentially affected his capacity to work. I find also that in an
endeavour to resolve this matter, Mr Woods approached his
supervisor, Mr Pereira, with a view to taking some annual leave
in order to undertake proper medical tests to have the condi-
tion diagnosed and the matter resolved. Despite apparently
having an entitlement to annual leave at that time, I find that
the respondent denied Mr Woods that opportunity, having been
told of the condition and what the request was for, without any
further enquiry as to Mr Woods’ capacity at that time, to un-
dertake his duties. I return to this matter further below.

As to the review of Mr Woods’ performance by the respond-
ent, on the evidence I find that that review was limited to a
brief review by Mr Burgess of Mr Woods’ personal file, and
some discussions with Mr Woods’ supervisors. As already
noted, the only unfavourable report to Mr Burgess was an in-
dication of some absences from the workplace. I find that there
were no discussions with Mr Woods directly, as a part of the
alleged probationary review process. There was certainly noth-
ing on the evidence to indicate that Mr Woods had any
inclination that the respondent would terminate his employ-
ment. The only consultation with the respondent was the
meeting with Ms Partridge in relation to the sick leave issue
and the file note, both of which I have dealt with above. At no
time during those discussions or subsequently, was there any
indication that Mr Woods’ employment might be at risk and I
find accordingly.

I now turn to consider the issues in this matter in light of
these findings.

The concept of probationary employment in this jurisdic-
tion is well established and I need not deal with it in any detail.
Westheafer v Marriage Guidance Council of WA (1995) 65
WAIG 2311 is authority for the proposition that probationary
employment is an opportunity for the employer to consider
whether or not the employer wants an employee in his or her
employment. In essence, the period of probation is character-
ised as an extension of the recruitment process.

However, in this case, the question is whether, as a matter of
contract, the employment of Mr Woods was subject to a pro-
bationary period. Contracts of employment as with any other
contract, are governed by established principles as to offer and
acceptance, the intention of the parties, the capacity of the
parties to contract, consideration passing between the parties
and the need for lawful objects. It is the offer and acceptance
that is critical in this matter. As I have found on the evidence,
the terms of the offer of employment to Mr Woods were set
out in exhibit A8. That letter contains no reference to proba-
tionary employment. I have found that in addition to the written
terms, at no time was there any express indication orally, prior
to Mr Woods’ acceptance of the respondent’s offer, that his
employment would be subject to a probationary period, of any
duration, to support an express term to this effect.

I am also satisfied on the evidence that the terms of the re-
spondent’s offer where those contained in exhibit A8, and
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furthermore, that offer was accepted by Mr Woods on or about
29 June 1998 with him signing a duplicate copy of the letter in
Ms Partridge’s office. In my view, at that point, a contract of
employment was formed between the parties and the express
terms of it were contained in exhibit A8, as operated upon by
the terms of the relevant industrial instruments. Furthermore,
and in any event, if that were not the case, then I am satisfied
that Mr Woods commenced employment with the respondent
prior to 16 July 1998, such commencement constituting an
implied acceptance by conduct of the terms of employment as
set out in exhibit A8: Browning v Great Central Mining Co of
Devon Ltd (1860) 157 ER 1423. I also consider that there is no
factual or legal basis for the implication of a probationary term
into Mr Woods’ employment contract.

As I have found on the evidence, I am far from satisfied that
subsequent to the formation of the contract of employment on
or about 29 June 1998, there was any variation to its terms to
incorporate a period of probation. It is trite to observe that an
employer may not vary unilaterally the terms of a contract of
employment: RS Components Ltd v Irwin (1974) 1 All ER 41
at 43. Even if I was to accept that Mr Woods became aware of
the content of exhibit A10 in its entirety on or about 16 July
1998, or indeed thereafter, that would not be effective to vary
his contract of employment. In the absence of his agreement
to any change, Mr Woods was contractually obligated to work
in accordance with his contract of employment evidenced by
exhibit A8. Whilst I accept that the respondent sought to rem-
edy what it saw as a mistake in the application of its
employment policy, that is a matter entirely different to the
terms of the contract as formed between Mr Woods and the
respondent.

I therefore conclude that Mr Woods was employed as a per-
manent employee commencing on or about 29 June 1998.

Was the Dismissal Harsh, Oppressive or Unfair?
The burden is on the applicant in proceedings such as these

to establish that the employer has abused its right to dismiss
the employee, so as to render the exercise of that right harsh,
oppressive or unfair: Miles v The Federated Miscellaneous
Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch (1985) 65 WAIG 385. Also, it is
not for the Commission to adopt the position of the manager
in determining whether the dismissal is harsh, oppressive or
unfair, but to objectively review the employer’s decision, con-
sistent with s 26 of the Act and having regard to the need to
apply the statutory provisions in a common sense fashion:
Northwest County Council v Dunn (1971) 126 CLR 247 at
262; Gibson v Bosmac (1995) 60 IR 1. Furthermore, the pro-
cedure adopted by an employer is but one factor, but it may be
a most important factor, in these considerations: Shire of
Esperance v Mouritz (1991) 71 WAIG 891.

In my opinion, having regard to all the circumstances of this
case, and for the reasons that follow, the respondent harshly,
oppressively and unfairly dismissed Mr Woods.

In my opinion, the respondent proceeded upon a misguided
understanding as to the terms of Mr Woods’ employment.
Moreover, the reason given for Mr Woods’ dismissal, as con-
tained in exhibit A15, that his reliability for shift work did not
meet the respondent’s standard, is not in my view sustained by
the evidence. As I have found, Mr Woods had been engaged in
performing work on shifts, not just in the kiln attendant posi-
tion, but also in his prior temporary positions.. At no time prior
to his receipt of exhibit A15, was Mr Woods’ suitability for
shift work ever in question. Indeed, the inference is clearly
open that by reason of his previous employment with the re-
spondent on the series of temporary employment contracts and
the favourable reviews of his service, that the respondent was
very satisfied with his performance on the job. As I have found
on the evidence also, the absences which Mr Woods did have
from the workplace were accounted for in terms of leave for
the birth of a child; sick leave supported by medical certifi-
cates and a considerable period of time worked by Mr Woods
but not, for whatever reason, properly recorded by the respond-
ent in its records system. These issues were resolved. On the
evidence, there was no other issue raised with Mr Woods re-
garding his conduct or performance, apart from these absences,
as I have already observed.

As to the process adopted by the respondent leading to the
termination of Mr Woods, I am far from persuaded that Mr

Woods has had a fair go at all. Clause 29(2) of the Award
provides as follows—

“(2) Dismissal
Termination of a person’s employment by the Company is
a very serious matter and must not happen without proper
respect for the individual’s rights.
In broad terms, the events which may lead to dismissal of
an employee fall into one of two classes—

- Unsatisfactory performance of duties or repeated
breaches of Company procedures and regulations;

- Serious misconduct resulting in summary dismissal;
In all cases, care must be taken to ensure that the em-
ployee’s rights are respected. Therefore the following
procedures must be followed, and they must be followed
promptly and quickly. Delay and secretiveness causes
suspicion and delay can be seen as acceptance of the
breach.
Most of the actions required will be initiated by foreman
or supervisors because day-to-day running of the Com-
pany is in their hands.
(a) Unsatisfactory performance or repeated breaches of

Company procedures and regulations
If an employee cannot perform his/her work to the Com-
pany’s satisfaction, it is not practicable to continue with
the employment.
The performance of new employees must be reviewed dur-
ing the first three months of employment and the
assessment discussed with the employee and recorded.
The Company may be dissatisfied due to lack of skill and/
or application or continued refusal to comply with Com-
pany rules and regulations. In either case, the employee
must be told quite clearly of his/her shortcomings helped
to overcome them and warned that his/her performance
or attitude does not improve, his/her employment may be
terminated. Such warnings must be recorded in writing.”

As to the proposition that these provisions do not relate to
probationary employees, that cannot be sustained. The terms
of the clause are plain and unambiguous as to their meaning in
my view. Nowhere in clause 29 is there a distinction between
different classes of employees, be they probationary or other-
wise. Moreover, the obligation in the clause on the respondent
to review a new employee’s employment during the first three
months of employment, when regard is had to the respond-
ent’s stated policy that new employees are placed on probation,
is inconsistent with this interpretation.

In my opinion, on the evidence, it could not be said that the
respondent has complied with these provisions insofar as Mr
Woods is concerned. I do not regard the interview with Ms
Partridge and the file note as exhibit R1 as being a review of
Mr Woods’ performance. Furthermore, there was no evidence
at all that there was any indication to Mr Woods, in a formal
sense, as required by the Award, that his employment may be
terminated. The only issue raised in exhibit R1 was the re-
quirement to provide medical certificates for sick leave taken
by Mr Woods. On the evidence, those medical certificates were
subsequently supplied. There were certainly no express warn-
ings, as contemplated by clause 29(2)(a) of the Award, recorded
in writing as required by the subclause. This failure by the
respondent to comply with these Award obligations is in my
opinion, a material consideration to the harshness and oppres-
siveness of the dismissal. Where an employer has in place
written procedures in relation to performance review, whether
they be incorporated into a relevant award or industrial agree-
ment or not, non compliance with such procedures is clearly a
relevant consideration as to whether a subsequent dismissal is
harsh, oppressive or unfair.

Also, as a matter of industrial fairness Mr Woods should
have been advised that his employment was at risk: Bogunovich
v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635.
On the evidence, he clearly never was.

It is also of note that Mr Woods, as I have observed above,
sought but was denied, annual leave to attend to his medical
problem that was subsequently diagnosed. Mr Woods was pro-
posing to do this in his own time, not the respondent’s. For Mr
Pereira to refuse to consider this request was in my view quite
callous and in disregard of Mr Woods’ then circumstances
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which he explained at the time. It is also of concern that given
the respondent’s statutory and common law duty of care, that
no apparent attempt was made by Mr Pereira to assist Mr
Woods who may well have been at that time, both a risk to
himself and to other employees in the workplace. It is also
relevant to have regard in this context, to Mr Burgess’ evi-
dence that had he known of this matter at the time, his decision
to terminate Mr Woods’ employment may have been reviewed.

I therefore conclude that the respondent harshly, oppressively
and unfairly dismissed Mr Woods.

I now turn to the question of remedy.
Remedy
The agent for the respondent argued that if I was to find in

favour of Mr Woods that he had been harshly, oppressively or
unfairly dismissed, then the respondent offered to pay com-
pensation instead of reinstatement. It was effectively submitted
by the respondent that such an offer extinguished the Com-
mission’s discretion to reinstate or re-employ Mr Woods in
the event that I found it was not impracticable to do so. This
submission was based upon the terms of s 23A(1a) of the Act.

The agent for the applicant argued however, that the respond-
ent’s offer to pay compensation did not remove the
Commission’s discretion to reinstate, in circumstances where
reinstatement was not impracticable and the employee wished
to return to work.

Section 23A of the Act relevantly provides as follows—
“23A.(1) On a claim of harsh, oppressive or unfair dismissal,

the Commission may —
(a) order the payment to the claimant of any

amount to which the claimant is entitled;
(b) order the employer to reinstate or re-employ

a claimant who has been harshly, oppressively
or unfairly dismissed;

(ba) subject to subsections (1a) and (4), order the
employer to pay compensation to the claim-
ant for loss or injury caused by the dismissal;
and

(c) make any ancillary or incidental order that
the Commission thinks necessary for giving
effect to any order made under this subsec-
tion.

(1a) The Commission is not to make an order under sub-
section (1) (ba) unless—

(a) it is satisfied that reinstatement or re-employ-
ment of the claimant is impracticable; or

(b) the employer has agreed to pay the compen-
sation instead of reinstating or re-employing
the claimant.

(2) An order under subsection (1) may require that it be
complied with within a specified time.

(3) If an employer fails to comply with an order under
subsection (1) (b) the Commission may, upon fur-
ther application, revoke that order and, subject to
subsection (4), make an order for the payment of
compensation for loss or injury caused by the dis-
missal.

(4) …
(5) …”

The scheme of the Act in s 23A makes it apparent that the
intention of Parliament was to provide reinstatement or re-
employment as the primary relief in the event of a finding by
the Commission that a dismissal was harsh, oppressive or un-
fair.

The onus is on the respondent to establish that reinstatement
or re-employment is impracticable: Quality Bakers of Australia
Ltd v Goulding and Anor (1995) 60 IR 327; Gilmore (supra)
at 4446. Of course, “impracticable” for the purposes of s 23A
does not mean “impossible” and requires an evaluation of the
practicability of a reinstatement order in a common sense fash-
ion: Nicholson v Heaven and Earth Gallery Pty Ltd (1994)
126 ALR 233; Liddell v Lembke (1995) 127 ALR 342; Gilmore
(supra) at 4446.

In this case the respondent did not submit that reinstatement
was impracticable and moreover, the respondent did not ad-
duce evidence that this was so. Whilst Mr Woods did and does

suffer a medical condition I am satisfied on the evidence and
find that this condition, known as an “acephelgic migraine”
(see exhibit A14) as it effects Mr Woods, is under control
through medical treatment and other means. Certainly on the
evidence, there was no challenge to this and there is nothing
before me that would otherwise indicate that reinstatement is
impracticable. Moreover, Mr Woods expressed a very strong
desire to return to employment with the respondent and to
continue his career. There is no evidence before me to suggest
that this would be in any way impracticable, as that phrase is
used in the relevant authorities.

I am therefore not satisfied that reinstatement is impractica-
ble for the purposes of ss 23A(1)(ba) and (1a) of the Act. The
question then remains as to whether the offer by the respond-
ent to pay compensation, precludes me from ordering the
reinstatement of Mr Woods in these circumstances. For the
reasons that follow, I do not consider that it does.

Section 23A(1a)(b) was inserted into the Act by the Labour
Relations Amendment Act 1997. By the terms of s 23A(1)(b)
the Commission may order an employer to reinstate or re-
employ a claimant who has been harshly, oppressively or
unfairly dismissed. The power to make an order of compensa-
tion to a claimant for loss or injury in s 23A(1)(ba) is not at
large. It is subject to the requirements of ss 23A(1a) and (4).
As set out above, to enliven the Commission’s power to make
an order of compensation, there must be a finding by the Com-
mission that reinstatement or re-employment is impracticable.
Alternatively, where an employer has agreed to pay the com-
pensation instead of reinstating or re-employing a claimant,
an order of compensation may be made.

As a matter of construction, in my view, the terms of s
23A(1a) are permissive. That is, the subsection sets out the
circumstances in which the Commission may make an order
of compensation and not otherwise. This in large part rein-
forces the statutory intention that the primary remedy in relation
to a finding that an employee has been harshly, oppressively
or unfairly dismissed is reinstatement or re-employment, as
prescribed by s 23A(1)(b).

Whilst the terms of s 23A(1a)(b) empower the Commission
to make an order of compensation if an employer agrees to
pay compensation, I do not consider that this provision com-
pletely extinguishes the Commission’s discretion in an
appropriate case, to order the reinstatement or re-employment
of an unfairly dismissed employee, if reinstatement or re-em-
ployment is not otherwise impracticable. The retention of s
23A(3) in the Act tends to support this construction of s 23A.
That is, there is retained in the Act an ability for an application
to be made to revoke an order for reinstatement or re-employ-
ment and for the Commission to make an order of
compensation. In order words, if the Commission is of the
opinion that reinstatement or re-employment of a claimant is
not impracticable and the employee genuinely wishes to re-
turn to the workplace and is reinstated or re-employed, there
is a mechanism to resolve non-compliance with such an order
by an employer.

Furthermore, the terms of s 23A of the Act are remedial in
character and should be construed beneficially: Bull v A-G
(NSW) (1913) 17 CLR 370. The power to reinstate an unfairly
dismissed employee is clearly a benefit to such a person and
remedies an injustice. In a case such as the present, where the
course proposed by the respondent is strenuously opposed by
the applicant and the former employee genuinely wishes to be
reinstated and such is not impracticable, it would be inconsist-
ent with this principle to deny Mr Woods the relief that he
seeks, in the circumstances of this case.

In my view, for s 23A(1a)(b) to completely extinguish the
power of the Commission to exercise the discretion to rein-
state or re-employ an unfairly dismissed employee in an
appropriate case, would require plain words in the statute to
this effect: Thompson v Gould & Co (1910) AC 409 at 420;
Dalli Kavak v Minister for Immigration and Ethnic Affairs
(1985) 61 ALR 471 at 475-6.

The relevant terms of s 23A of the Act are not, in my opin-
ion, ambiguous or obscure. Nor does the construction I have
adopted lead to a result that is manifestly absurd or unreason-
able.

Whilst Mr Llewellyn made reference to the second reading
speech of the responsible Minister on the introduction of the
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Bill into Parliament (Hansard 20/3/97 at 725) it is the plain
words used in the statute that must be considered and recourse
to such extrinsic materials are limited to the purposes pro-
vided for in s 19 of the Interpretation Act 1984. In the present
circumstances, that is limited in my view, to confirm that the
meaning of the provision is the ordinary meaning conveyed
by the text of the provision in the context of the statute as a
whole: s 19(1)(a) Interpretation Act 1984.

It is established on the authorities, that extrinsic materials
may of course be referred to, but they cannot alter the inter-
pretation which a court or tribunal would place upon a provision
in a statute, independently of those materials: Re Australian
Federation of Construction Contractors; ex parte Billing
(1986) 68 ALR 416 at 420; ICI Australia Operations Pty Ltd v
Fraser (1992) 106 ALR 257 at 261-263; The Ombudsman v
Commr of Police (1987) 11 NSWLR 386 at 396.

Conclusion
In all of the circumstances of this case, the respondent should

reinstate Mr Woods in his former position as a kiln attendant.
Additionally, Mr Woods should be paid an amount represent-
ing the remuneration he would have earned had he not been
unfairly dismissed, on and from 16 October 1998 to the date
of reinstatement and his service should be deemed continu-
ous, for all benefit purposes, over this period.

Minutes of proposed order now issue.
APPEARANCES: Mr M Llewellyn appeared on behalf of

the applicant.
Mr M Beros as agent appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union,
West Australian Branch,

Industrial Union of Workers

and

Cockburn Cement Limited.

No. CR 333 of 1998.

COMMISSIONER S J KENNER.

6 April 1999.

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr M Beros as agent on behalf of the respondent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—

(1) DECLARES that Mr M Woods was harshly, oppres-
sively and unfairly dismissed from his employment
by the respondent on or about 16 October 1998.

(2) ORDERS that the respondent with effect from 12
April 1999 shall reinstate Mr M Woods in its em-
ployment, as a kiln attendant, as if the contract of
employment had not been terminated on 16 October
1998.

(3) ORDERS that the respondent shall pay to Mr M
Woods an amount of money in respect of remunera-
tion lost by Mr Woods by reason of the termination
of his contract of employment as if he had worked
continuously in the employment of the respondent
between 16 October 1998 and 12 April 1999 less
any amount of money earned by him in this period.

(4) THAT liberty to apply is reserved to the parties to
this order.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Eltin Surface Mining Pty Ltd.

No. CR89 of 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

29 March 1999.

Reasons for Decision.
CHIEF COMMISSIONER: This application was lodged by
the Australian Workers’ Union, Western Australian Branch,
Industrial Union of Workers under section 44 of the Industrial
Relations Act 1979 (“the Act”). The industrial matter arose
from the dismissal of an employee (Mr Atley) by the respond-
ent in circumstances where the Union claims the termination
of employment was harsh, oppressive or unfair.

Conciliation was unavailing and the matter was referred for
hearing and determination. The respondent raises the jurisdic-
tional issue that although the Commission is empowered to
hear and determine the matter pursuant to section 44 (9) of the
Act, an order made is binding only on the parties to the appli-
cation. The employee whose dismissal gave rise to the matter
is not a party to the application and therefore cannot be bound
by an order of the Commission made pursuant to section 44(9)
of the Act. So, notwithstanding that the application is an in-
dustrial matter and that the Commission does have jurisdiction
to deal with it, it is without power to make an order under
section 23A(1) of the Act when the application is not made by
the applicant union’s member, the dismissed employee, in his
own right.

The respondent argues—
“5. The Commission has cognisance of and authority to

enquire into and deal with any industrial matter (sub
section 23(1) of the Act). However, the Commission
is prohibited from making any order on a claim of
harsh, oppressive or unfair dismissal, except an or-
der authorised by section 23A of the Act, when
exercising its jurisdiction (sub-section 23(3)(h) of the
Act).

6. Whether the issue for determination is a claim of
harsh, oppressive or unfair dismissal is a matter of
substance and not merely form.

7. The reason for treating the reference to a claim of
harsh, oppressive or unfair dismissal in sub-section
23(3)(h) as a reference to a substantive claim of that
kind, rather than one brought under sub-section
29(1)(b)(i) of the Act only is—

(a) That a substantive claim for harsh, oppressive
or unfair dismissal may also now be brought
under section 7G of the Act; and

(b) If it was intended that it be restricted to a claim
under sub-section 29(1)(b)(i), the Act could
easily have said so.

8. Section 23A relevantly empowers the Commission
on a claim of harsh, oppressive or unfair dismissal
to order reinstatement or re-employment, payment
of entitlements or compensation for loss or injury
caused by the dismissal to the claimant (see sub-sec-
tions 23A(1)(a) to (b)).

9. Sub-section 23(3)(h) was inserted and sub-section
23A(1) was amended by sections 40 and 42 of the
Industrial Legislation Amendment Act 1995, respec-
tively.

10. There is no ambiguity in sub-sections 23(3)(h) or
23A(1) which would permit reference to any extrin-
sic materials as an aid to interpretation. Consequently,
the language in those sub-sections must be given their
ordinary and reasonable meaning.

11. It is abundantly clear that the orders which may
be made in relation to a claim of harsh,
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oppressive or unfair dismissal under sub-section
23A(1) are—

(a) Orders for the personal benefit of a person who
has been harshly, oppressively or unfairly dis-
missed; and

(b) Inappropriate where the claimant (being the
person whom or which initiated the proceed-
ings – see section 29b of the Act) is a union,
which cannot be reinstated or re-employed,
paid entitlements or compensated for loss or
injury caused by the dismissal.

12. The only reasonable construction of sub-section
23(3)(h) and 23A(1) is that the Commission does
not have the power to reinstate or re-employ or or-
der payment of entitlements or compensation for loss
or injury caused by the dismissal to Atley, where the
only parties to the application are the union and the
respondent.

13. To construe sub-section 23(3)(h) and 23A(1) in this
way is—

(a) Not inconsistent with the objects of the Act
(see section 6 of the Act); and

(b) Consistent with the scheme in the Act for deal-
ing with unfair dismissals – evinced by
sub-sections 29(1)(b)(i) and (2) and section 7G
of the Act.

14. It is noteworthy that a construction of sub-sections
23(3)(h) and 23A(1) which would permit orders to
be made under sub-section 23A(1) of the Act in the
present circumstances would defeat the purpose of
limiting the time for a referral of a claim for harsh,
oppressive or unfair dismissal (see sub-sections 29(2)
and 7G(2) of the Act).

15. The special status of registered organisations under
the Act and the prescribed purpose of protecting and
furthering the interests of employees who are its
members cannot, in the absence of a statutory provi-
sions to that effect, vest the Commission with a power
which it is not expressed to have in the Act.

16. The Commission does not acquire any power to re-
instate or re-employ Atley or order payment of
entitlements or compensation for loss or injury caused
by the dismissal to Atley by reason of the subject-
matter of the application being an industrial matter
within the meaning of the Act.

17. Therefore, although the subject-matter of the appli-
cation is an industrial matter and the commission does
have jurisdiction, it is without power to make an or-
der under sub-section 23A(1) of the Act, when the
application, as is the case here, is made by the union
and not by Atley in his own right.”

It is submitted that on this basis the application should be
dismissed.

The applicant responds in the following terms—
“1. The respondent claims that the Commission has no

power to effectively deal with matters of dismissal
alleged to be harsh, oppressive and/or unfair, where
such matters are brought before it, on applications
properly made pursuant to section 44 of the Act.

2. This lack of power is said to arise from the amend-
ment to Section 23A of the Act, effected by Section
42 of the Industrial Legislation Amendment Act No
1 of 1995, (the amending Act) effective 9 May 1995.

3. According to its terms prior to proclamation of the
amending Act, Section 23A applied to matters
brought under Section 29 (1)(b)(i). Since proclama-
tion, Section 23A applies to all claims of harsh,
oppressive or unfair dismissal, however brought.

4. The respondent argues that, as a result of the changes
to Section 23A, the Commission may award pay-
ment of [(subsection (1)(a)], reinstate or re-employ
[subs. (1)(b)] or compensate [subs.(1)(ba)] only the
claimant in a particular matter.

5. Thus, where the claimant is a union (the argument
goes), orders made can have no effect.

6. The applicant submits that the amendment to Sec-
tion 23A does not preclude matters brought by unions
from being dealt with in accordance with Section
23A.

7. If it was the legislature’s intention to (effectively)
restrict access to unfair dismissal remedies to Sec-
tion 29(1)(b)(i) applicants the preferred and obvious
term in Section 23A would be “applicant” rather than
“claimant”.

8. The ordinary meaning of the word, claimant, is “one
who claims something”.

9. The applicant submits that, under the Act, a claim-
ant may assert that he or she has been dismissed
harshly, oppressively or unfairly in one of two ways.

10. Firstly, the claimant might make application pursu-
ant to Section 29(1)(b)(i) as an individual, thus
becoming the applicant and, pursuant to Section 29B
of the Act, a party to the proceedings in his or her
own right.

11. Alternatively, a claimant might pursue such a matter
through a registered organisation, to which he or she
was eligible to belong. An organisation is entitled to
make application to the Commission, pursuant to
Section 44, to bring any dispute or question for de-
termination before the Commission and up one doing
so, becomes the applicant in the matter and a party
to the proceedings in its own right.

12. The respondent’s contentions rely on the terms
“claimant” and “applicant” being mutually inclusive
for the purposes of the Act, and claim support from
the use of the former in Section 29B, the purpose of
which is to identify the parties to proceedings in a
particular matter.

13. The applicant submits that, if the respondent were
correct on this point, Section 29B would need only
identify (in (a)) the applicant as a party, rather than
state, as it does – “the claimant or applicant by whom
or which the proceedings were initiated”. Section 29B
thus recognises that the claimant can be other than
the applicant.

14. So, if the only meaning of “claimant” was applicant,
(that is, one must be an applicant to be a claimant)
the use of the term “claimant” would be unneces-
sary, and the legislation, properly drafted, need only
use the term, “applicant” for the purposes of Section
29.

15. The use of both terms, together, must be taken as an
indication that the terms can have a differing mean-
ing. Where the terms appear together, then, the
purpose is for comprehensiveness rather than clari-
fication.

16. The respondent submits there is no ambiguity in Sec-
tion 23A. The term “claimant” is clearly ambiguous.
The intention of the legislature is therefore of im-
portance.

17. The applicant submits that the parliament intended,
by its insertion of Section 23A in the Act by Section
7 of the Industrial Relations Amendment Act No. 15
of 1993, to provide for equivalence of outcomes, that
is, that individuals as applicants, had access to the
same range of remedies as individuals who pursued
claims through registered organisations (as had his-
torically occurred).

18. The parliament’s principal purpose, in enacting Sec-
tion 42 of the Industrial Legislation Amendment Act
No. 1 of 1995, was contained in subsection (1)(a)(iii)
of that section, in that it contained a power for the
Commission to compensate persons unfairly dis-
missed, where reinstatement was impracticable.
[Such a power had earlier been exercised, errone-
ously by the Commission, until the Appeals Court
clarified matters in Robe River Iron Associates –v-
Association of Drafting, Supervisory and Technical
employees (Peplar’s case)]

19. The secondary purpose of the other substantive
changes (to Section 23A) introduced through Sec-
tion 42 of the amending act, was to expressly provide
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that the remedies available, especially the new power
to compensate, were available regardless of the av-
enue that had been taken to access the Commission’s
powers (Section 29 or Section 44, or Section 7G, for
that matter). This would be consistent with what was
sought to be achieved by the original insertion of
Section 23A, in the applicant’s submission.

20. Whilst it is not thought that the respondent is argu-
ing (in Para.14) that the instant claim would have
been made out of time had it been made pursuant to
Section 29, it is accepted that the limitation applied
to individual applicants under subsections 29(2) and
7G(2) does not expressly apply to matters brought
by organisations through Section 44.

21. However, those subsections are necessary to require
individual lay applicants to be timely in making
claims, so that all parties are afforded natural jus-
tice, whereas organisations are aware, through
experience, of the importance of dealing with mat-
ters expeditiously.

22. Section 44 matters, if not filed promptly, risk not
being taken seriously.

23. Interpretation of the term “claimant” as submitted
by the applicant, is consistent with Clause 6. – ob-
jects of the Act, especially (c) and (e).”

The question of the Commission’s jurisdiction to order com-
pensation in proceedings instituted under section 44 of the Act
has been considered by the Full Bench in Katina Pty Ltd trad-
ing as Kato Concrete Co v. The West Australian Builders’
Labourers, Painters and Plasterers Union of Workers (1997)
77 WAIG 2863 (“Katina Case”). The order awarding compen-
sation out of a determination under S44(9) of the Act was
“within power and jurisdiction”. Sharkey P. states at p2864—

“It is clear that the Commission has cognisance of and
authority to enquire into an industrial matter subject to
the Act. It is clear that a referral of an industrial matter
occurs by virtue of section 29 of the Act. It is clear that
the matter can and does come before the Commission
generally under section 32 or section 44 of the act. It is
clear therefore that by virtue of section 23 of the Act there
is jurisdiction in and power in the Commission to take
cognisance of, enquire into and deal with the referral of
an industrial matter which is a claim of the section
29(1)(a)(ii) type whether for unfair dismissal or not. How-
ever, that jurisdiction includes a “claim” by an organisation
limited by section 29(1)(a)(ii) of harsh, oppressive or un-
fair dismissal of an individual employee. Section 23(3)(h)
specifically refers to the power to be exercised upon such
a claim. Section 23A prescribes those powers. (I would
add that, particularly in a section 44 matter, a matter not
originally a claim of unfair dismissal might become one,
not the least by virtue of section 26(s) of the Act)”

The argument that the reference in section 23A(1) to “the
claimant” as being entitled a payment, reemployment rein-
statement if harshly, oppressively or unfairly dismissed,
suggests that the claimant must be the individual employee
entitled to relief under an order, was taken up by Fielding SC
in the Katina Case. (Supra). He states—

“Although section 23A is couched in terms which sug-
gest that the power to award compensation is confined to
those circumstances where the employee is the claimant,
having regard to the purpose of the legislation and its his-
tory, the section should, in my view, be read more broadly
so that the expression “claimant” includes any claimant
for relief in respect of a dismissal alleged to be harsh,
oppressive or unfair. The Act not only authorises indi-
vidual employees to bring an action alleging that they
were harshly, oppressively or unfairly dismissed, but ena-
bles a claim of that nature to be brought by a union in
respect of dismissed employees eligible to be members
of that union. The Act provides, also by section 29, that
an industrial matter, as broadly defined, may be referred
to the Commission by a union (section 29(1)(a)(ii)). It is
beyond question that an allegation that a former employee
has been either harshly, oppressively or unfairly dismissed
is an industrial matter. Indeed, that is self-evident from
the fact that section 29 includes a claim by individual
employees that they have been harshly, oppressively or

unfairly dismissed within the scope of industrial matters
which may be referred to the Commission. Section 29
does not vest the Commission with jurisdiction to deal
with an industrial matter and therefore a claim arising out
of an allegation of harsh, oppressive or unfair dismissal.
That jurisdiction is vested by section 23 of the Act. Sec-
tion 29 is a procedural provision. It merely defines who
is entitled to refer a matter to the Commission.
In the circumstances, it would be an irrational, if not ca-
pricious, for the Act to provide that in considering an
industrial matter of this nature, the remedy was depend-
ent upon the identity of the person or body referring the
matter to the Commission (see: Cooper Brookes
(Wollongong) Proprietary Limited v. The Commissioner
of Taxation of the Commonwealth of Australia (1980-1)
147 CLR 297).”

(Supra at P2866).
With respect I adopt the reasoning of the Full Bench in the

Katina Case and on that authority hold that there is jurisdic-
tion to order reinstatement (or re employment) or compensation
as the case may be, out of proceedings under section 44(9) of
the Act, in the event that a employee who is eligible to be a
member of the applicant union is found to be harshly, oppres-
sively or unfairly dismissed.

Appearances:Mr M Lowrey on behalf of the applicant.
Mr R Lilburne (of Counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Workers’ Union, West Australian Branch,

Industrial Union of Workers
and

Total Marine Services Pty Ltd.
No. CR 79 of 1998.

11 March 1999.
Reasons for Decision

COMMISSIONER S A CAWLEY: The Australian Workers’
Union, West Australian Branch, Industrial Union of Workers
(“the union”) sought arbitration of a dispute it has with Total
Marine Services Pty Ltd (“the respondent”) after conciliation
pursuant to section 44 of the Industrial Relations Act, 1979
(“the Act”) ultimately proved unavailing on the issue referred
here.

The respondent is in the business of contracting for the pro-
vision of labour to off shore drilling ventures or operations. At
the relevant time the total number of persons engaged by it for
this purpose was about 350. One contract involved the supply
of labour for work on a jack up rig, the ENSCO 56, which was
then plying off the north west coast of Western Australia. Work
on the rig involved 28 day cycles of two weeks on and two
weeks off. The cycle was known as a “swing”. The respond-
ents’ personnel manager is Ms Treena Jennifer Vivian
(“Vivian”). She has held that position for the last three years
of her 6½ years of employment by the respondent. The duties
of personnel manager include overseeing all employment on
offshore vessels and the payroll. At the relevant time the per-
sonnel manager reported to a Mr Ray Meadowcroft.

On or about 3 November 1997 the respondent, through
Vivian, engaged Mr Robinson Leroy Eliezer (“Eliezer”) to
work for one week on the ENSCO 56 as a radio operator.
Subsequently he was offered and accepted a further two weeks
work on the rig as a warehouseman. The parties agree that
these engagements were of a casual nature. There is no dis-
pute over these. The issue between the parties arose
subsequently.

Eliezer has worked in the shipping industry, both ashore and
at sea, for significant periods since 1979. Between November
1979 and April 1991 he worked as a marine radio officer on
various supertankers contracted to major oil companies. He
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has certificates in radio communications, radar maintenance,
petroleum tanker safety, warehouse operations and other
areas. Eliezer was anxious to pursue permanent employment
with the respondent and to that end had supplied the respond-
ent’s personnel manager with details of his accreditations and
experience. When he came off the rig on 19 January 1998
after completion of the second of the casual engagements he
continued to pursue this end by speaking with personnel at the
ENSCO office. According to Eliezer these persons encour-
aged him in his ambition to get a permanent position with the
respondent. The following day he attended at the office of the
respondent where he was presented by Vivian with a contract
setting out terms and conditions for permanent full time
employment. Eliezer accepted that contract and signed it to
that effect the same day. Vivian signed on behalf of the
respondent. The date for Eliezer to commence work was to be
advised to him subsequently but he and Vivian expected it to
be the commencement of the next swing due in early February
1998.

The details of the contract document and its signing are not
contentious. The contract accepted and signed by Eliezer was
subject to two conditions. One involved the respondent’s drug
policy. The other condition was a requirement to complete and
pass a medical examination by the respondent’s nominated
medical practitioner. This condition is expressed in an appen-
dix to the contract. On 20 January 1998 Eliezer signed not
only the contract but also the appendix thereby expressly
accepting the terms and conditions offered and including an
acknowledgment that he understood that the employment con-
tract was subject to passing that medical examination. Further,
in accepting the employment contract, Eliezer expressly
acknowledged that he had read and fully understood the offer
of employment and the terms and conditions upon which that
offer was made and, in accepting that offer from the respond-
ent, agreed to be bound by those terms and conditions.

Eliezer met the requirement as to the drug policy at the time
of signing the contract on 20 January 1998. It remained for
him to secure a medical clearance from the respondent’s nomi-
nated medical practitioner.

According to Vivian the respondent has been utilising the
medical practice Westport Medical Centre for about ten years
for the purposes of medical examinations of certain classes of
persons the respondent intended to deploy in off shore em-
ployment such as on rigs. She says there are two medical
practitioners there with particular knowledge of such working
conditions and the physical requirements for it and the respond-
ent relies on their expertise. So far as the respondent is
concerned they are the nominated medical practitioners for
the purposes of contracts such as that signed by Eliezer and
Vivian on 20 January 1999. One of those medical practition-
ers was identified by her as Dr Graeme Martin (“Martin”).
The respondent made an appointment for Eliezer to see
Martin later the same day as the contract was signed and he
did.

It is convenient to note at this point that though Eliezer had
been employed by the respondent on the rig prior to 20
January 1998 he had not been required to seek a specific medi-
cal clearance. Vivian says it was the respondent’s policy at the
relevant time that persons engaged on casual contracts to work
on the rig only had to meet the standards set by statute or
regulation. They were not referred to the Westport Medical
Centre.

As it turned out Eliezer did not travel to the rig on the ex-
pected date. The union says that from the signing of the contract
by the parties to it on 20 January 1998 the respondent acted
unreasonably and unfairly so as to deprive Eliezer of the op-
portunity to work in accordance with the agreement and thereby
resulting in a loss of income for Eliezer equating to three
swings. It seeks an order for compensation for the same. The
respondent denies there was any unfairness and objects to the
issue of any such order. It says that in the face of Eliezer’s
inability to get the required medical clearance he could not be
employed on the rig.

Eliezer gave evidence in this matter, as did Vivian. The only
other witness called was a Mr Constancio Donald Fernandes
(“Fernandes”). A number of documents, including copies of
medical opinions, were produced without objection from ei-
ther party albeit the authors were not called to give evidence.

There being no issue taken the documents are accepted on
face value.

Most of the evidence in this case was given by Eliezer.
Having had the advantage of observing him throughout I am
satisfied that he is a credible and truthful witness. His evi-
dence as to events was precise and forthright. Fernandes gave
evidence on only one event. Vivian’s evidence too was some-
what limited. It went to the respondent’s policies and practices
and her dealings with Eliezer and contract with Martin and
Meadowcroft to the point when Meadowcroft took over.

The only evidence of what happened at that appointment
with Martin on 20 January 1998 was given by Eliezer. That
evidence is to the effect that after completing the medical ex-
amination Martin told him he had “passed” save that Martin
had some reservations about his undertaking a course the fol-
lowing day for which the respondent had already booked him
in. Known as the HUET course, it involves a simulation of a
helicopter ditching in the sea and underwater escapes. Martin
identified his reservation to Eliezer as being in relation to an
existing ear condition of his, a perforation in the right tym-
panic membrane. Eliezer wears hearing aids for this condition
and may use ear plugs. Eliezer says that Martin told him he
would follow up his concerns about the HUET course with a
person for the respondent and Eliezer was to wait in the mean-
time. Eliezer waited all day but Martin then told him he had
been unable to speak to the person he nominated and had no
option but to send Eliezer to an ear, nose and throat specialist.

Eliezer says he returned then to the respondent’s office where,
outside, he had a conversation with Vivian’s assistant who he
identified as “Lyn”. His evidence of this conversation is to the
effect that when he told her that he had to see a specialist Lyn
said she knew that already because Vivian had spoken with
Martin. Eliezer says he asked her whether he should go ahead
and do the HUET course for which he was booked the follow-
ing morning and was told by Lyn that he should not because it
would be of no use because the respondent had contacted some
one else. Eliezer says he inferred from this that the respondent
had already acted to send someone in his place when the next
swing came up.

The evidence of Eliezer as to a conversation with “Lyn”
outside the respondent’s office is supported by the evidence of
Fernandes. Identifying himself as Eliezer’s brother in law, he
says he was with Eliezer all that day and was privy to the
conversation Eliezer says he had with Lyn. Vivian says she is
unaware of any such conversation. In all I am satisfied that
Eliezer did have such a conversation and in the terms he says.

I also consider it probable that by the time of this conversa-
tion on 20 January 1998 Martin had conveyed verbally to the
respondent the view that Eliezer’s ear condition was such that
he should not work on the rig and that this conclusion was
irrespective of any prospective opinion of the specialist that
Eliezer had been referred to and was to see the following day.
Further, given the imminence of the next swing, I think it prob-
able that following Martin’s advice the respondent took steps
then to fill the position on the rig that Eliezer was to take up
and that what Eliezer was told outside the respondent’s office
that day as to contact having already been made with another
person and his inference as to the position was correct. There
is support for this conclusion in other evidence dealt with sub-
sequently.

Eliezer saw the ear, nose and throat specialist to which Mar-
tin had referred him the following morning, 21 January 1998.
According to him, this specialist, a Mr Jayson Oates, con-
cluded that notwithstanding the ear impairment Eliezer could
do the HUET course. Eliezer says he told Vivian of this out-
come by telephone the same day and Vivian challenged him to
get that in writing. Eliezer says he went back to the specialist
the following day (22 January 1998) and requested confirma-
tion of his opinion in writing with the result that the specialist
provided that immediately and Eliezer faxed it to the respond-
ent’s office that day. Eliezer followed through by telephoning
Vivian to confirm whether the facsimile had been received
and says he was told it had been and he was then requested to
attend at the respondent’s office the following morning, 23
January 1998.

It is Vivian’s evidence that Martin had reported back to the
respondent in writing on or about 21 January 1998 to the
effect that Eliezer had not passed the medical examination. A
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copy letter dated 21 January 1998 to the respondent from Martin
was produced by the respondent in support of this. Vivian says
after receiving Martin’s report she spoke with Martin who told
her words to the effect that if it was him he would not employ
Eliezer. Vivian says she then showed the report to Meadowcroft
and faxed a copy of it to the ENSCO office.

A copy of the letter was produced at the hearing. Its contents
give rise to an inference that it is written in confirmation of
earlier advice to the respondent. It includes a statement to the
effect that Martin considered Eliezer unfit to take the HUET
course but has referred him to the specialist, Oates, on that
count and concludes that should Eliezer have his ear drum
repaired he may be fit to take the course. The letter goes on,
however, to identify Eliezer’s “bilateral significant reduced
auditory acuity” as a problem in the context of high back-
ground noise on the rig as advised to him by a Mr Kevin Parent
“on board the ENSCO 56” and the necessary ability to
respond to alarms.

There is no sign that this letter was copied to Eliezer or was
ever produced to him by the respondent. And it is Eliezer’s
evidence, which I accept, that it was only from a comment
made by Vivian at the meeting on 23 January 1998 as to back-
ground noise and alarms that he was able to infer that Martin
had raised with the respondent any perceived impediment other
than Eliezer’s ability to do the HUET course. Other than to
say that Martin had not passed him as fit for rig work, I accept
that Vivian did not disclose any detail of Martin’s report to its
subject, Eliezer.

Having considered all this, I have concluded that Eliezer’s
evidence as to Martin commenting to him at the time of the
medical examination that he had “passed” save for the reser-
vation about his ability to undertake the HUET course is
credible. This accounts for the referral to the specialist. And I
think it more likely than not that the other concern identified
in the letter only arose subsequently.

What is somewhat surprising out of all this however, is that
Eliezer was not made directly privy at any time to any conclu-
sion as to a further problem. The respondent was and, as Vivian
testifies, the respondent provided ENSCO personnel with a
copy of it. But the subject, Eliezer, was not told either by the
medical practitioner who examined him or by the respondent
(who presumably paid the account). And Eliezer certainly was
not privy to the decision to pass on the report to another party.

Vivian says that she got the impression from her meeting
with Eliezer on 23 January 1998 that he was expecting to hear
that Martin had found him unfit and he would not be going on
the rig. But I think it more likely than not that as a result of his
conversation with “Lyn” outside the respondent’s office late
in the day after Eliezer had seen Martin, the evidence of Eliezer
and Fernandes on this point being accepted, Eliezer presented
at that meeting as upset, confused and frightened of being pre-
vented from working on the rig.

Eliezer says that as a result of his discussion with Vivian on
23 January 1998 he went back to the specialist medical practi-
tioner, Oates, and requested and obtained a written opinion
from him that day stating that, with the use of hearing aids,
Eliezer’s hearing was good and he would have no problem
hearing an alarm in a noisy environment. A copy of this docu-
ment was produced to the Commission. Eliezer sent the Oates
opinion by facsimile message to the respondent, for the atten-
tion of Vivian, and to the ENSCO office. Eliezer spoke to
Vivian later that evening and, according to him, she said
everything was fine and she had handed the paperwork to her
boss, Meadowcroft. Eliezer says he tried to get in touch with
Meadowcroft from this point but to no avail until 27 January
1998 when he asked Meadowcroft to meet with him. He says
Meadowcroft declined on the basis there was no point because
the respondent had already employed someone else in the
position.

Two days later Eliezer received a letter (dated 28 January
1998) from the respondent. Signed by both Vivian and, it ap-
pears, Meadowcroft the letter includes the following
statements—

···
The advice received from Doctor Martin is that there are
certain risks in sending you offshore with your current
hearing problem, with your (sic) exposure to background
noise. Whilst you have sought other medical opinions,

we have had further discussions with Doctor Martin who
has confirmed that there is a risk and we would be in
breach of our duty of care (which your Company treats
seriously).
We must advise you that the opinion of our Company
Doctor is held in very high regard and something we are
not prepared to go against.
···

The letter goes on to suggest that if Eliezer has any further
queries he should raise these directly with Martin. He tried to.
With a short time now to the expected departure of the next
swing to the rig, Eliezer endeavoured to make an appointment
with Martin but was told that the earliest available time for a
consultation was 6 February 1998.

Eliezer took further steps in the meantime. He obtained a
medical certificate from his own general practitioner to do the
HUET course and successfully completed that. His general
practitioner also referred him to a consulting occupational
physician and academic, Dr Brian Galton-Fenzi (“Galton-
Fenzi “) who, by way of letter dated 2 February 1998 faxed to
the respondent for the attention of Vivian, informed the re-
spondent that he had reviewed Eliezer’s fitness in the context
of the respondent’s letter dated 28 January 1998, and the ref-
erence therein to the respondent’s company doctor having
advised that “there are certain risks in sending [Eliezer] off-
shore with his current hearing problem, with … exposure to
background noise”.

There is a reference in the letter to Eliezer’s audiogram and
discussions by Galton-Fenzi with colleagues as to the issue of
the actual conductive hearing loss with background noise and
possible alarm sounds and a statement that it is considered
that the risk of a person wearing the hearing aids Eliezer did,
“of him being a safety hazard or not hearing the alarm in an
emergency evacuation situation, would be minimal”. The let-
ter goes on to note that Eliezer carries a spare hearing aid at all
times and moulded ear plugs should he be in water. The letter
concludes with the statement the risk [of Eliezer] not hearing
the various alarm signals, in the event of an emergency situa-
tion, “would be extremely slim”. It goes on to state that
Galton-Fenzi would be happy to allow Eliezer to work in a
warehouseman position on an offshore drill rig.

It was to no avail. Vivian acknowledges receipt of a copy of
the Oates opinion and a telephone call from Galton-Fenzi but
says that, throughout, Martin maintained his opinion that
Eliezer was not fit to work on the rig and the respondent ac-
cepted this. Vivian says that by the time Eliezer saw Martin
again on 6 February 1998 the respondent had employed some-
one else.

When Eliezer attended the appointment with Martin on 6
February 1998, he took a copy of the Galton-Fenzi letter along.
He says Martin responded by saying that was fine but the job
was taken. According to Eliezer he then informed Martin that
any such appointment in accordance with the respondent’s
policy would only be casual and Martin then said he would
speak with Meadowcroft. He says Martin declined to put that
conclusion in writing to the respondent.

Eliezer says he spoke to Vivian the following Tuesday and
was advised that the respondent would be getting in touch with
the ENSCO office but when he followed up on that Friday
Vivian told him she had forgotten to phone but ENSCO would
not have him on the rig. When he enquired why not, he says
he was told by Vivian that she could not give him reasons on
the phone but agreed to write to him. But he received no such
communication or any other communication.

For her part, Vivian says that she and Meadowcroft discussed
the situation, including the various medical opinions, with a
Tom Moran from ENSCO. She says Moran endorsed the de-
cision and expressed a concern re Eliezer’s perforated ear drum
in the context of the development of a hydrogen sulphide gas
problem. According to Vivian, Moran expressed the view that
he would not allow Eliezer back on the rig unless he was medi-
cally cleared on that account. It appears from the evidence
that this was the first time this concern as to Eliezer’s fitness
for work on the rig was raised by anyone. This is supported by
the evidence of Eliezer’s persistence and sheer doggedness in
pursuing this employment. In all, it is inconceivable that Eliezer
would not have raised such a concern with at least Galton-
Fenzi had be been made aware of it by anyone. It is also
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supported by the evidence of Eliezer, which I accept, that when
he contacted ENSCO personnel, identified by him as Kevin
Perron and Tom Moran, he was told that subject to a medical
clearance, any employment of him on the rig was a matter for
the respondent. I am convinced that had Eliezer been told of
this further concern, and it appears from a subsequent letter of
Martin that it was considered, he would have pursued it.

On or about this point Eliezer sought help from the union.
He says it endeavoured to reach some accommodation with
the respondent before applying for the conciliation conference
pursuant to section 44 from which this dispute was referred.
The union and Eliezer persisted in trying to persuade the re-
spondent to employ Eliezer on the rig in the meantime. Finally,
the condition of Eliezer was reviewed by Martin who forwarded
a report dated 31 March 1998 to the respondent. It includes
consideration of the matters of background noise and hydro-
gen sulphide gasses in high concentrations. Effectively the
report states that subject to Eliezer wearing his hearing aids
and plugs, at all times, he was clear to work offshore on the
ENSCO 56 in the position of warehouseman. That same day
the respondent offered Eliezer the position of radio operator
on the rig. He commenced in that position on 15 April 1998.
The position lasted for 14 days. Eliezer was then informed by
letter that the rig was leaving Australian waters and if he was
needed to go with the rig to Singapore he would be advised.
He did not return to the rig.

The remedy sought by the union has already been noted. It
goes to compensation for the loss of income said to have been
experienced by Eliezer as a result of its decision on or about
20 January 1998 not to allow him to proceed on to the rig for
work. The respondent argues that it was entitled to rely on the
advice of its nominated medical practitioner and given his
experience and the respondent’s duty of care, it would have
been remiss of it to ignore that opinion.

The hub of this matter though is whether or not there is an
industrial matter for the purposes of the jurisdiction of the
Commission. That turns on the document signed on 20
January 1998 and the facts.

The terms of that document have been described. Signifi-
cantly, Eliezer accepted them and signed to the effect that the
contract of employment offered to him was subject to his be-
ing found medically fit by the respondent’s nominated medical
practitioner. He not only accepted this but also the appoint-
ment with Martin. He also accepted the conclusion of Martin
expressed to him at the time of the medical examination and
goes on to see the specialist referred to him by Martin. But he
is not cleared by Martin to work on the rig. And in the light of
this fact and the maintenance of this situation until the puta-
tive time for the commencement of the next swing, it seems to
me that no contract of employment came into effect between
Eliezer and the respondent. The contract was not terminated
by the respondent. It was never on foot as a result of an
acknowledged pre-requisite condition not being met (despite
his best efforts) by Eliezer. In my view this amounts to an
insurmountable jurisdictional barrier to the Commission deal-
ing with this claim.

That conclusion does not go to any question of unfairness of
course. In this respect I can only observe that the policies ap-
plied to Eliezer and the treatment of him after 21 January 1998
seem harsh. This is not just a situation of different medical
opinions and Eliezer falling between them and the respondent
caught by them. There are other approaches.

There was the inherent contradiction in a policy requiring
permanent employees to pass a medical examination as to fit-
ness for work offshore while there was no such requirement
for employees engaged on a casual basis to do the same work
off shore. Vivian says the policy has changed now but it ap-
plied at the relevant time. And there is a situation where a
person judged unfit for the work but for an initial reason which
is added to not once but twice but without that person being
told of them. But these can only be observations. If Eliezer
has recourse for what happened to him then it must be else-
where and not in this jurisdiction.

The order now issues.
Appearances:  Mr M Llewellyn appeared on behalf of the

applicant.
Mr R Gifford appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Total Marine Services Pty Ltd.

No. CR 79 of 1998.

11 March 1999.

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr R Gifford on behalf of the respondent, now therefore
I the undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order—

THAT this application shall be and is hereby dismissed
for want of jurisdiction.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Bega Garnbirringu Health Services Aboriginal Corporation.

No. CR 163 of 1997.

12 March 1999.

Reasons for Decision.
COMMISSIONER C.B. PARKS: It is the claim of the appli-
cant union that Ms B. Norman was unfairly dismissed from
her employment with the respondent on or about 2 May 1997.
The matter has been referred to the Commission pursuant to
s44 of the Industrial Relations Act, 1979 (“the Act”) the valid-
ity of which has been challenged and was decided by the
Commission on 9 October 1998 (78 WAIG 3882). An appeal
against that decision of the Commission was filed but subse-
quently withdrawn in December 1998.

A Memorandum stating the claim of the applicant union and
the associated remedy sought, together with the answer of the
respondent, is on file. The terms thereof are contained in the 9
October 1998 Reasons for Decision (op cit) and therefore do
not warrant repeating here.

For a reason which will become evident later I indicate that
the respondent corporation is controlled by the aboriginal com-
munity which it serves with the provision of medical and health
related services. Ms Norman, an aboriginal person with lim-
ited education, had been employed by the respondent ostensibly
to perform duties of a cleaning nature which involved laundry
work.

On 14 April 1997, Ms J. Morrison who is also an aboriginal
person, and the blood niece of Ms Norman, attended the health
service centre as a patient. When Ms Norman became aware
of her presence she sought her out and after declaring her ob-
jection to action Ms Morrison had taken in relation to a
domestic matter, twice slapped her hard about the face. This
incident led to Ms Norman being interviewed by Mr W.A.
McGuire, an aboriginal person and the second in charge for
the respondent, in the presence of Ms V.E. Anderson who is
also an aboriginal person and an employee of the respondent.
It thereafter followed that Ms Norman was, in effect, suspended
from work without loss of pay until her dismissal which fol-
lowed upon her being further interviewed on 21 April 1997 by
a panel of three aboriginal persons, which included Mr
McGuire, and following upon their recommendation that she
be dismissed for serious misconduct being considered and
approved by the Executive Director, Mr G. Stubbs.
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Ms Norman was represented before the panel by Ms B. Lo-
gan, an employee of the respondent, who pleaded that Ms
Norman had acted to discipline her niece in relation to a do-
mestic matter and aboriginal culture recognised that it was
appropriate that she do so. There was acceptance that it was
proper for Ms Norman to mete out discipline but it was not
explained to the Commission whether the physical action of
Ms Norman was culturally acceptable. Ms Norman gave no
explanation for her action, either to the panel, or to Mr McGuire
in the earlier interview.

In the opinion of the panel the cultural obligations and right
of discipline which existed between Ms Norman and Ms
Morrison were outweighed by other relevant considerations.
In January of 1996 Ms Norman had been warned regarding an
incident with Ms F. Wakeham that her aggressive physical
behaviour would not be tolerated in the future, and if it were
to occur again it may result in her dismissal. Notwithstanding
her relationship to Ms Morrison the conduct of Ms Norman
had occurred during working hours and was toward a patient
and therefore Ms Norman had ignored her duty as an employee.
Furthermore the panel concluded that were she to be retained
in employment the apparent condonation of her conduct might
adversely affect attitudes within the aboriginal community and
cause patients to be anxious regarding, or to avoid, attendance
at the centre.

It was submitted by the applicant that Ms Norman was un-
justly warned in January 1996 and therefore the incident which
occurred in April 1997 was not a situation where she had re-
offended. Ms Norman told the Commission that she did not
commit the conduct in 1996 for which she was warned. When
questioned as to why she had apologised to Ms Wakeham at
the time, Ms Norman provided no answer notwithstanding the
question was repeated to her. There is no evidence that at the
time of the warning in January 1996 Ms Norman denied the
allegations to which it related, nor is there evidence that she
disagreed with the warning and raised any objection to it. That
there had been this previous warning was raised with Ms Nor-
man when she appeared before the panel on 21 April 1997 but
no challenge was made to its validity at that time. Given that
the 1996 warning had not been called into question at any
time the review panel took it at its face value, and rightly so. It
was certainly good evidence at that time of prior conduct and
it is now too late to review the circumstances of the warning
given in January 1996 which had never been questioned be-
fore the dismissal of Ms Norman.

It is not necessary that I describe or consider in any detail
the domestic incident which led to the conflict between Ms
Norman and Ms Morrison. It is sufficient to record that Ms
Norman had become angry with Ms Morrison because of her
conduct and the fact that she had involved outside persons in
the related family dispute. This family dispute occurred at or
about two weeks prior to the day on which Ms Norman as-
saulted Ms Morrison at the health centre. There is no evidence
that during the two week period anything occurred to further
aggravate their relationship. However, it is plain that Ms
Morrison harboured concern for her safety at the time she was
to attend the health centre. Ms Morrison made her concern
known to staff of the respondent and that led to an arrange-
ment whereby Ms Morrison was met upon her arrival at the
centre, she was ushered into a room and then hidden by a drawn
curtain, there she waited in company with a staff member. When
Ms Norman became aware that Ms Morrison was on attend-
ance at the centre she left her place of work in the laundry,
located the room in which Ms Morrison was waiting, opened
the curtaining to uncover and access her, and then in anger
voiced her objection to Ms Morrison having involved persons
outside the family and slapped Ms Morrison about the face,
Ms Norman then exited the room and returned to her work.
Ms Norman conceded that her conduct had been wrong how-
ever it was pleaded on her behalf that her dismissal is too harsh
a penalty and therefore it was unfair.

The attack upon Ms Morrison was executed without any
form of contiguous provocation by her, moreover she had es-
pecially acted to avoid conflict with Ms Norman. Ms Norman
conceded before the Commission that her conduct had been
wrong. I am satisfied that is not a realisation arrived at after
the event. The warning issued in January 1996, whether war-
ranted or not, made plain to Ms Norman that future aggressive
physical behaviour would not be tolerated by the respondent.

Ms Norman was not entitled to take her domestic dispute into
the workplace, she breached her duty to her employer when
she committed the assault against a patient of the employer
whilst on duty and upon the premises of the employer. The
respondent had valid reason to dismiss Ms Norman, the rela-
tionship she had to Ms Morrison was objectively considered,
and given her past conduct, the respondent did not exercise
the right to dismiss unfairly. The application will be dismissed.

Appearances:Mr J. Rosales-Castaneda on behalf of the ap-
plicant.

Mr D. Jones on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division Western

Australian Branch

and

Bega Garnbirringu Health Services Aboriginal Corporation.

No. CR 163 of 1997.

12 March 1999.

Order.
HAVING heard Mr J. Rosales-Castaneda on behalf of the ap-
plicant and Mr D. Jones on behalf of the respondent the
Commission, pursuant to the power conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division

Western Australian Branch

and

John and Nadine Beniston Franchise and Licensed User
Jani-King Commercial Cleaning Service.

No. CR 15 of 1999.

6 April 1999.

Order.
WHEREAS on 21 January 1999 the application cited herein
was filed in the Commission requesting a conference pursuant
to section 44 of the Industrial Relations Act, 1979 (the Act)
regarding the alleged unfair dismissal of Mr Houcine Amani;
and

WHEREAS on 3 February 1999 a conference was held pur-
suant to section 44 of the Act; and

WHEREAS the matter was listed for hearing on 13 May
1999;

AND WHEREAS by facsimile transmission received on 23
March 1999 the applicant informed the Commission that the
matter had been resolved between the parties and requested
that the matter be withdrawn;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT this application be and is hereby withdrawn.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian, Liquor, Hospitality Miscellaneous Workers

Division Western Australian Branch
and

Forestlea Investment Pty Ltd t/as Select Cleaning Services.
No. CR 60 of 1997.

CHIEF COMMISSIONER W.S. COLEMAN.
24 March 1999.

Order.
HAVING heard Mr J Rosales-Castaneda (of Counsel) for the
applicant union and Mr T R Crossley for the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

1. DECLARE that Mr Harrison was harshly and un-
fairly dismissed from employment with the
respondent;

2. Declare that Ms Hosnie was harshly and unfairly dis-
missed from employment with the respondent;

3. Declare that it is impracticable to reinstate these em-
ployees in their former positions with the respondent,
and

4. Order that the respondent pay to Mr Harrison the
sum of $1540.00 as compensation therefore, and to
Ms Hosnie the sum of $3000.00 as compensation
therefore, within 28 days of the date of this Order.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Independent Schools Salaried Officers’ Association of

Western Australia, Industrial Union of Workers
and

The Roman Catholic Archbishop of Perth (Inc) and Our
Lady of Mercy Primary School.

No. CR 168 of 1998.
COMMISSIONER P E SCOTT.

26 February 1999.
Reasons for Decision.

THE COMMISSIONER: The matter before the Commission
arises from an application made pursuant to s.44 of the Indus-
trial Relations Act, 1979. Following conciliation, which did
not resolve all matters between the parties, the matter was re-
ferred for hearing and determination in the following terms—

“The union’s member, Sandra Flynn commenced employ-
ment at Our Lady of Mercy Primary School on 1st February
1977 as the School’s Secretary (Administration). Mrs
Flynn is employed pursuant to the Independent Schools
Administrative and Technical Officers Award 1993, No.
A 15 of 1991. The award was amended in application No.
237 of 1994, with the consent of the parties, to provide
for a reclassification of employees dependant upon years
of experience. Both the ISSOA and the school recognise
that years of experience as per the conditions of the award
are to be taken into account when an employee is classi-
fied in the award structure.
The ISSOA maintains that Mrs Flynn has not been cor-
rectly classified from the time of that award amendment
to date. The parties are agreed that Mrs Flynn should have
been properly classified at Level 3-Step 6. The union
claims therefore that Mrs Flynn should now be reimbursed
for the salary not paid.
The school maintains that the method used by the union
for calculating the amount allegedly underpaid, uses in-
correct figures because Mrs Flynn has been receiving an

overaward rate of pay. On balance, Mrs Flynn has been
overpaid. The school does not intend to claim that Mrs
Flynn should repay any overpayment.
The issue between the parties is whether Mrs Flynn has
indeed been overpaid. The resolution of this issue will
then determine whether the union wishes to pursue a claim
of underpayment of wages.
The union seeks an Order in the following terms—

That the contract of employment pertaining to Mrs
Flynn was not and is not contrary to the provisions
of the Independent Schools Administrative and Tech-
nical Officers Award 1993, No. A 15 of 1991 and as
such no overpayment of salary has been made.”

Mr Sands, the union secretary, gave evidence of the back-
ground and negotiations which went to the making of the
Independent Schools Administrative and Technical Officers
Award 1993, (“the Award”). He said that in 1991, the union
made application for a first award. Through negotiation in-
volving representatives of the catholic education system, the
Association of Independent Schools, the Chamber of Com-
merce and Industry and the Anglican Schools Commission,
the Independent Schools Administrative and Technical Offic-
er’s Award, a minimum rates award, came to the Commission
by consent. He says that the major issue was the definition of
full-time employee. This posed a problem because there was
“a whole host of arrangements applying within the non—gov-
ernment schools sector” (transcript page 11). He says that in
non catholic schools, anyone who worked less than 48 weeks
per year was considered part-time and was provided with pro
rata of four weeks annual leave and pro rata annual leave load-
ing. Anyone working 48 weeks per year received 4 weeks
annual leave. In the catholic sector, anyone who worked a
minimum of 40 weeks was full-time. He says that there were
three different arrangements within the catholic sector. Some
administrative and clerical employees were paid 44 weeks per
year while others had their 44 weeks pay averaged over 52
weeks ie they worked 40 weeks had 4 weeks annual leave and
their pay was spread over 52 weeks. There was a third ar-
rangement, which was for clerical employees who worked 40
weeks who were paid for 52 weeks in that they were paid for
the full vacation period. Mr Sands says that this was the ar-
rangement which applied to Mrs Flynn.

Mr Sands says that with these different types of arrange-
ments applying there was a need for a compromise to be
reached in the negotiations for the award. The Association of
Independent Schools and the Chamber of Commerce and In-
dustry agreed to a minimum 44 weeks constituting full-time
for annual leave purposes. The “Catholic sector” is said to
have reiterated that it would continue to observe the minimum
of 40 weeks to attract 4 weeks annual leave and full annual
leave loading.

Mr Sands noted that there is a difference between the award
for school teachers and for administrative and clerical employ-
ees in that the former are paid for 52 weeks on the basis of an
obligation arising from the applicable award. However, the
same obligation does not arise in the Award.

There is no written contract of employment between Mrs
Flynn and her employer. The history of Mrs Flynn’s employ-
ment includes that when she commenced employment with
Our Lady of Mercy Primary School, she worked for 14 hours
per week. She says that in 1990 she progressed to what she
called full-time at 35 hours per week and then at the beginning
of 1997, she was engaged for 21 hours a week.

In 1987, she worked for 40 weeks per year and had 4 weeks
paid annual leave per year, the remainder of the year was unpaid
leave. Mrs Flynn says that in 1987, with the introduction of the
Teachers’ Aides Award, teachers’ aides were paid for 52 weeks
per year. The School’s Principal, Sister Agnes, decided that Mrs
Flynn should be paid for 52 weeks of the year as well, to which
Mrs Flynn says that she agreed. Mrs Flynn says that until 1987,
she was paid for 52 weeks by averaging her salary over 12 months
for the lesser period of actual work. From 1987, she was to be
paid for 8 weeks which would otherwise have not been paid. There
was no discussion, she was simply informed of a decision made
by Sister Agnes and conveyed to her by Mrs High, the school’s
bursar. Apart from being advised of this situation by Mrs High,
between 1987 and 1993, there was no discussion about her terms
and conditions.
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In 1993 the Award came into being and Mrs Flynn was clas-
sified at level 3.1. In September 1993, Mrs Flynn approached
Mrs High and queried the years of experience recognised in
her classification. In January 1994, she moved to level 3.2.
She approached Mrs High again saying that she thought it ought
to have been level 3.6. Later, through negotiations involving
the union, arising from questions about the superannuation to
be paid on Mrs Flynn’s behalf, the classification 3.6 was rec-
ognised.

In 1996, the Catholic Education Office introduced a compu-
terised payroll system, and Mrs Flynn says that Mrs High told
her that the computer programme could not take into account
the payment for 52 weeks, and that their salaries would be
shown as “salary and allowance” for the extra 12 weeks, and
she continued to be paid for 52 weeks. However, the then Prin-
cipal of the school, Mr Grebiskie told her that she had been
overpaid considerably and accordingly, there would be no back
pay in respect of her higher classification.

Mrs Flynn says that she worked 40 weeks most years, and
41 weeks in some years. She was paid overtime for 3 days in
1997 when she had to commence work one week before the
students commenced.

In cross examination, Mrs Flynn could not comment on the
prosect of Mrs High saying in evidence: that Mrs High’s and
her own pay were calculated in the same way; that the pay-
ment for the additional weeks over 40 weeks per year was
simply an “ex gratia notional payment” because Sister Agnes
felt sorry for them because they were not paid like other peo-
ple (transcript page 20); that Sister Agnes decided to pay them
for a 52 weeks per year to bring them into line with teachers’
aides as Sister Agnes considered that their responsibilities in
the administration area were at least equal to the teachers’ aides
(transcript page 35).

Mrs High gave evidence that she has been employed at Our
Lady of Mercy Primary School as Bursar since 1980. She does
all calculations of salary for all staff including Mrs Flynn. Since
1980, both her own and Mrs Flynn’s salaries have been dealt
with in the same way ie salaries were calculated on 40 weeks
work plus four weeks annual leave. She says that from 1980,
until some time after 30 June 1991, they were paid salary for
44 weeks per year. From then on, because their salary arrange-
ment was different to the other employees particularly the
library assistants who work 52 weeks, and were paid for 52
weeks each year, and they were not, Mrs High approached
Sister Agnes noting this difference. Mrs High says that Sister
Agnes said that they could have the equivalent of 8 weeks
salary as an allowance. She told Mrs Flynn exactly what Sis-
ter Agnes had told her. She denies that this occurred in 1987.
She says that the manual salary records drawn up by her do
not indicate a change in 1987, but show that salary was for 44
weeks of the year divided by 26 so that they always got a
fortnightly amount throughout the year. The records show that
this did not occur until 30 June 1991, when the Archdiocese
Development Fund took over the School’s payroll. At that
point, Mrs High advised the Archdiocese Development Fund
to calculate her own and Mrs Flynn’s salaries over 44 weeks
plus an allowance equivalent to 8 weeks salary, as allowed by
Sister Agnes. However, the Archdiocese Development Fund,
due to its computer programme limitations, could only record
one amount.

When the Catholic Education Office took over payroll, that
office had a completely new programme which was capable
of splitting it into two amounts. Their pay slips then indicated
a salary component and an allowance component, a total
amount, less deductions for tax, union fees etc.

Mrs High says that she and Mrs Flynn were never paid a
salary for 52 weeks. It was always over 44 weeks both before
and after the Award issued. She was adamant that this 8 weeks
was an allowance not an increase. She says that the term “al-
lowance” was always used, denies that it was only ever used
after 1996, as would appear from Exhibit 2, but says that it
was always referred to verbally as an “allowance” equivalent
to 8 weeks salary. She denied that it was an ex gratia payment
and says that it was “an agreed rate in so far that we were
allowed to have the allowance” (transcript 46-47).

Both Mrs Flynn and Mrs High described this arrangement
of the “allowance” equivalent to 8 weeks pay as generous.

The Respondents say that the payment of this 8 weeks pay
was not linked to any weekly effort of work, it was equivalent
in monetary terms to 8 weeks pay, accordingly, it cannot cre-
ate a contract.

The Applicant says that the payment of overtime when Mrs
Flynn worked extra weeks demonstrates that the contract was
for 52 weeks, although I note that this suggestion was not put
to Mrs High for her comment.

Conclusions
Exhibit 1 demonstrates that from July 1987 until 21 June

1991, Mrs Flynn’s rate of pay each fortnight was calculated
on the basis of 44 weeks each year. This amount of money
was divided by 26 to provide her with a fortnightly pay, for
each fortnight during the year. There was no period during
each year without pay. This supports Mrs High’s evidence that
the change did not take place in 1987, but was in 1991. I ac-
cept Mrs High’s evidence where it conflicts with that of the
Applicant, including that in mid 1991 Sister Agnes, the School’s
Principal, decided that the administrative and clerical staff,
like other staff, should also be paid for 52 weeks of the year by
means of paying them an allowance equivalent to 8 weeks pay
per year. This meant that they were paid for 44 weeks’ work, 4
weeks annual leave, plus an allowance equivalent to 8 weeks
pay. This occurred prior to the introduction of a first award to
deal with independent schools administrative and clerical of-
ficers.

The Award, when issued, provided that a full-time officer is
one whose total hours are 37.5 hours per week for a minimum
of 44 weeks per year. Clause 6.—Contract of Service subclause
(3) provides that—

“During the school vacation periods or any part thereof
during which an officer cannot be usefully employed, the
employer shall be relieved of the obligation to provide
work and the officer shall not be entitled to the payment
of salary in respect of any such period in which no work
is performed other than any period in which the officer is
on annual leave or a public holiday where the public holi-
day falls on a day in which the officer would normally be
employed to work. Provided that a maximum period cov-
ered by this subclause shall be eight weeks in a year.”

Clause 14.—Salaries, subclause (1)(i) provides—
(i) Where the conditions of employment of any officer

are subject to the provisions of subclause (3) of
Clause 6.—Contract of Service of this award, then
by agreement between the officer and the employer
salary may be averaged over the period of a full year.

Clause 20.—No Reduction provides that—

“20.—NO REDUCTION
Nothing herein contained shall entitle an employer to re-
duce the salary of any officer who at the date of this award
was being paid a higher rate than the minimum prescribed
for the officer’s classification at that time.”

It is true that the purpose of this matter being determined is
not to consider whether there is an underpayment pursuant to
the Award for the purpose of enforcing the Award. There are
two separate matters to be considered here. The first is a pay-
ment beyond the requirements of the Award.

Prior to the issuing of the award to cover her employment,
Mrs Flynn’s employment was covered by a contract of em-
ployment. I find that in 1991 Sister Agnes, the School’s
Principal decided to pay the equivalent of 8 weeks salary as an
allowance. I find that Exhibit 2 no more than shows that for
the purpose of the Catholic Education Office’s payroll records,
the arrangement for Mrs Flynn was called “Award plus Al-
lowance” from 1996. Of itself, Exhibit 2 does not demonstrate
that the amount was referred to as an allowance only from
1996. Mrs High’s evidence was quite clear that the amount
had always been verbally referred to as an allowance. Mr
Curlewis on behalf of the Respondents referred to the pay-
ment as an “ex gratia payment”. However, Mrs High was
adamant that it was an allowance. This payment was accepted
by Mrs Flynn, and she received it each year thereafter.

The question is whether this allowance then formed part of
Mrs Flynn’s contract of employment, or was a payment which
the employer in its discretion could withdraw, remove or off-
set against some other entitlement.
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In Comeng (NSW) v Vehicle Builders Employers Federation
1983 AILR 362, Macken J. noted that “the primary obligation
of Comeng towards its vehicle builders depends on the exist-
ence of a contract between the company and each vehicle
builder. The terms of the relationship between them does not
depend primarily on an award but rather on the contract of
employment. In some contracts of employment there are addi-
tives that have the character of ex gratia payments and which,
therefore, may be unilaterally withdrawn by the employer. It
has not been suggested by Comeng that the over award pay-
ments it makes to its employees have any such character. Such
a contract cannot be unilaterally varied by one party to it”.

There is no evidence to suggest that the allowance was ever
understood to be able to be either removed or reduced at the
employer’s discretion. For this to be the case, the employer
would have needed to make it clear at the outset. Notwith-
standing Mr Curlewis’s description of it as an ex gratia
payment, this was an allowance as defined in the Concise
Oxford Dictionary as “an amount or sum allowed to a person,
esp. regularly for a stated purpose”. It was not a “special gra-
tuity” or “ex gratia” payment (Pacific Publications Pty Ltd v
Cantlon (1983 AR 415) and Ray v Radano (1967 AR 471)).
Accordingly, Mrs Flynn is entitled to treat her contract as hav-
ing been amended to incorporate this payment.

I have considered the Respondents’ comment that the pay-
ment was not linked to any weekly effort of work, and therefore
cannot create a contract. I have been unable to find any au-
thority to assist me in considering that particular aspect of the
contract. The authorities deal with the requirement for a con-
tract to contain a consideration and for there to be the
requirement of service in return for that consideration. They
do not deal with the question of whether an additional pay-
ment, where a contract already exists, may form part of that
contract.

The situation before the Commission is that the contract of
employment existed and still exists, which contract provided
for a consideration of salary and conditions in return for Mrs
Flynn’s services. The School’s Principal decided to pay and
indeed paid an additional allowance as part of the arrange-
ment between the School and Mrs Flynn, which Mrs Flynn
accepted. If the payment was ever an ex gratia payment, then
by custom and usage over a number of years, it has become
part of the conditions of employment.

It is true that there can be no contract if there is no service
required in return for the consideration. However, in this case,
the allowance is not paid in isolation of service, but is part of
a package of salary and conditions which make up the consid-
eration paid to Mrs Flynn for service.

The next matter is the entitlements pursuant to the Award.
Where there is conflict between an award and a contract of

employment the employee is entitled to receive no less than
that provided by the Award. There can be no term of the con-
tract which is contrary to the terms of an award. In the case of
a minimum rates award, the parties are entitled to negotiate
for conditions no less than the Award. The contract of em-
ployment is not displaced by the Award but sits along side it
and continues to operate in respect of those matters which are
not in conflict with the Award (Brennan CJ, Dawson and
Toohey JJ in Byrne and Frew and Australian Airlines Ltd 131
ALR 422).

The payment to Mrs Flynn of an allowance of 8 weeks pay
sits along side the Award and continues to operate. It was an
allowance, not salary, according to Mrs High’s evidence, and
according to Exhibit 2 which described her pay as “Award
plus Allowance”.

There is no prohibition within the Award on the employer
reducing conditions of employment which are not rates of pay
for the officer’s classification. However, the payment made to
Mrs Flynn did not arise as part of her salary which related to
her classification. It arose from her contract of employment,
and was an allowance not specifically related to her classifica-
tion. There are a number of decisions, including Pacific
Publications Pty Ltd v Cantlon (supra), Ray v Radano (supra)
and Fielding C .in TWU v Arrow Holdings 69 WAIG 1049 at
1055-56, which say that an offset of such an “overaward” pro-
vision is not permissible. It may be permissible to offset the
allowance against an entitlement within the Award to be paid
for 52 weeks of the year, but the Award gives no such

entitlement. It says that the employer may pay salary for the
weeks worked, or may average payment for the weeks worked
over the 52 weeks. (Clauses 6(3) and 14 (1)(i)).

The Applicant seeks an order in terms that the contract of
employment pertaining to Mrs Flynn is not contrary to the
provisions of the award, and I so find. It also seeks an order
that there has been no over-payment of salary in that regard. I
find that that is so. The “generous” allowance equivalent to 8
weeks per year has been paid according to the contract of
employment, and was established in 1991, before any award
applied to Mrs Flynn’s employment.

APPEARANCES: Mr A Drake-Brockman (of Counsel) on
behalf of the Applicant

Mr I Curlewis (of Counsel) on behalf of the Respondents

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

The Roman Catholic Archbishop of Perth (Inc) and Our
Lady of Mercy Primary School.

No. CR 168 of 1998.

COMMISSIONER P E SCOTT.
26 March 1999.

Declaration.
HAVING heard Mr A Drake-Brockman (of Counsel) on be-
half of the Applicant, and Mr I Curlewis (of Counsel) on behalf
of the Respondents, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
declares—

1. THAT the contract of employment between Mrs
Flynn and her employer, insofar as it relates to pay-
ment of an allowance equivalent to eight weeks pay
is not contrary to the provisions of the Independent
Schools Administrative and Technical Officers Award
1993; and

2. THAT in accordance with paragraph 1. above, the
payment of this allowance does not constitute an over
payment of salary.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

and

Western Australian Government Railways Commission.

No. CR180 of 1998.

10 March 1999.

Order.
HAVING heard Ms J. Kaur on behalf of the applicant and Mr
D. Johnston on behalf of the Western Australian Government
Railways Commission, the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

1. In this Order:
(a) “employee” means an employee of the West-

ern Australian Government Railways
Commission trading as Westrail (“Westrail”)
who is a member of, or is eligible to be a mem-
ber of, the West Australian Locomotive Engine
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Drivers’, Firemen’s and Cleaners’ Union of
Workers; and

(b) “former employee” means a person who at the
time of the termination of his or her employ-
ment with Westrail:

(i) was a member of, or was eligible to be
a member of, the West Australian Lo-
comotive Engine Drivers’, Firemen’s
and Cleaners’ Union of Workers; and

(ii) had an entitlement to travel pass ar-
rangements as part of his or her
conditions of employment which were
to continue after the termination of
employment.

2. That Westrail revoke its direction that employee
travel pass arrangements were to cease effective from
the 1st day of July 1997. Travel pass arrangements
as they applied until that date, are to apply from 11
January 1999 as if they were not removed, subject to
the following provisions:—

(a) Westrail shall provide an amount of $17,000.00
per month from and including 11 January 1999,
for the payment of interstate travel passes.
Such amount may vary from month to month,
but shall average $17,000.00 per month over
each period of twelve months.

(b) The amount specified in paragraph 2(a) is the
total amount that Westrail shall allocate to in-
terstate travel pass arrangements as a whole
and is not exclusively for the benefit of em-
ployees and former employees as defined in
this order.

(c) Applications for interstate travel passes may
be made by employees and by former employ-
ees of Westrail.

(d) Where the granting of applications for travel
passes made in accordance with paragraph (c)
hereof, or for reimbursement in accordance
with paragraph (e) hereof, would cost signifi-
cantly greater than $17,000.00 in any month,
Westrail may conduct a ballot of all applica-
tions to select those applications to be granted.

(e) Applications for reimbursement, in part or in
full, of travel costs expended by employees or
former employees since 11 January 1999, due
to the cessation of the travel pass arrangements
by Westrail, may be made and are to be given
reasonable consideration. Such applications
are to be made to Westrail no later than 4.00pm
on the 30th day of March 1999. Where there is
a dispute as to the granting or refusal of any
such applications, the matter is to be referred
to the Commission.

3. Where Westrail and the West Australian Locomo-
tive Engine Drivers’, Firemen’s and Cleaners’ Union
of Workers are unable to agree on terms for the re-
moval of the travel pass arrangements then the parties
shall notify the Commission.

4. This Order shall apply until it is replaced or revoked
by further order.

5. Liberty is reserved to either party to apply to vary
the terms of this Order consequent upon any varia-
tion to the Order in Application CR 127 of 1997
provided it is exercised within 21 days of that varia-
tion.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

and

Western Australian Government Railways Commission

No. CR180 of 1998.

COMMISSIONER A.R. BEECH.

22 January 1999.

Reasons for Decision.
This is an application by the Union concerning the with-

drawal by Westrail in July 1997 of the interstate travel pass
arrangements it had extended to employees and past employ-
ees. The union seeks an order in similar terms to the order
which issued in a related matter, application CR127 of 1997
(77 WAIG at 2806). Indeed, the factual background of the
matter before the Commission on this occasion is conceded
by the parties to this application as being sufficiently similar
to the background which led to the decision of the Commis-
sion in CR127 of 1997 that they relied upon the findings of
the Commission on that occasion in their presentation. Given
the similarity of the circumstances, I can see no good reason
for reaching any different a conclusion from the findings of
the Commission on that occasion. I therefore find that the in-
terstate travel pass arrangements were part of a system of passes
which have operated within Westrail for approximately 50
years. Prior to 1993, the rail network throughout Australia was
run by the various states concerned and through an umbrella
organisation, Australian National. By a system of Railway
Commissioners’ Conferences, an arrangement operated
whereby employees of Westrail, and indeed of the other state
rail organisations, would receive interstate travel passes for
the employee and employee’s family without cost to Westrail.
The system of passes extended into the employees’ retirement
from Westrail. However, since 1993 the changes which have
occurred, and those which are yet to occur, have fundamen-
tally altered the operation of Australia’s national rail network
such that it is likely to be operated by the private sector. Fur-
thermore, since the advent of a national competition policy in
1993 Westrail now pays the full fare for the employees and
their dependents who use the passes. Westrail now also pays
fringe benefits tax upon that payment. The situation is there-
fore far removed from the original position where Westrail
could extend interstate travel passes to its employees at little
or no cost to itself. I respectfully agree with the conclusions of
Scott C in CR127 of 1997 that the circumstances are such that
there is justification for the removal of the entitlement.

It is not inaccurate to say that the principal reason why this
application, and indeed the application before the Commis-
sion in CR127 of 1997, was brought to the Commission was
as much the manner in which Westrail implemented the deci-
sion taken by it as the fact of the decision itself. Westrail now
acknowledges that the manner that it went about the decision
and its implementation was “not the best way”. Indeed, the
order which issued in CR127 of 1997 restored the interstate
travel pass arrangements for persons who are members of, or
eligible to be members of, the Australian Railways Union (the
union party in that matter) pending the negotiations for the
removal of the passes. In this matter, the union seeks an order
in similar terms to the order which issued in that matter.

From the submissions and evidence before the Commission,
there is little to differentiate the factual circumstance of the
entitlement to the interstate travel passes of the employees
covered by this application, and their removal, from the cir-
cumstances in CR127 of 1997. Accordingly, I respectfully
adopt the conclusions reached by the Commission in that mat-
ter. It follows that an order in similar terms ought to issue
unless there are circumstances which would warrant a differ-
ent outcome. In this regard, Westrail is at pains to point out
that the application in CR127 of 1997 was lodged by the un-
ion in that matter immediately prior to the date upon which
the expiry of the interstate travel passes became effective. The
hearing of the matter took place shortly after that date. It could
be said that the application was contemporaneous with the
events then in issue.
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The same cannot, however, be said of the current applica-
tion. After one, or perhaps two, previous failed attempts, the
union lodged the current application in May 1998. That is some
ten months after the entitlement to interstate travel passes was
withdrawn. Furthermore, there had been at least one meeting
subsequent to the application between Westrail and the appli-
cant union in order to try to resolve the matter. Westrail has
accused the union of not actively pursuing the application from
August 1997 until approximately May 1998. Westrail submits
that the union should have actively pursued this matter and its
failure to do so is an argument against the merit of the applica-
tion, and certainly against the retrospective operation of any
order to issue from these proceedings. Westrail also points to
the time period between the date the order issues from these
proceedings and the date upon which the travel passes were
withdrawn and states that any order to issue should not in any
event be made retrospective due to the difficulty of imple-
menting any order. The evidence of Mr Powell supported this
submission.

The merit of the application is, in my view, to be considered
in the same light as considered by the Commission in CR127
of 1997. I am satisfied that the interstate travel passes were an
entitlement of the employees pursuant to the contract of em-
ployment between them and Westrail. It is a condition of
employment which also operated after the employees’ retire-
ment from Westrail. I accept the evidence of Mr Les Young,
the former secretary of the applicant union and himself a former
employee of Westrail of some 30 years, that the interstate travel
passes were taken into consideration when wage rates and other
conditions of employment of Westrail employees were com-
pared with other employees outside Westrail. In these days of
enterprise bargaining, and certainly where employees are en-
couraged to “trade off” conditions of employment for a
monetary or other benefit via an enterprise bargaining agree-
ment, it is not fair of Westrail to unilaterally remove the
interstate travel pass arrangements. Accordingly, an order
should issue in the union’s favour restoring the previous inter-
state travel pass arrangements pending their removal by
negotiation or by order of the Commission. However, the time
which has passed since the removal of the allowance is such
that it is not appropriate to restore the interstate travel passes
as from 1 July 1997. The Commission considers that the order
should operate as from the date of the hearing of this matter.

In all other respects the order to issue will follow the order
in CR127 of 1997. In particular, it is clear that the order to
issue should also cover persons who have since retired from
Westrail who were at the time members of or eligible to be
members of the applicant union. The Commission is dealing
with an entitlement under the relevant employee’s contract of
service which was an entitlement which accrued to that per-
son by virtue of him or her being an employee. The entitlement
also operated after the cessation of employment upon the re-
tirement of the employee. The applicant union is a principal
and not merely an agent of its members. The union acts in an
independent capacity and it does so because it represents not
definite or then ascertainable individuals but a group or class
the actual membership of which is subject to constant change
in an industrial relationship. There is no impediment to the
union bringing an application on behalf of persons who had

that entitlement when they were employees and who were at
that time members of that class.

The Commission will insert a maximum expenditure in the
order to issue in a similar manner as was included in the order
in CR127 of 1997. The Commission acknowledges that any
sum agreed should not exceed the total sum specified in order
CR127 of 1997, which, it seems, was a sum set aside by
Westrail for the operation of the interstate travel pass arrange-
ment as a whole, and not just for the employees covered by
that other application.

The order will apply to the union and persons eligible to
belong to it. Whether any individual employee is covered by
the order or not because he or she is for example, a party to a
workplace agreement, or, perhaps, covered by a federal award
or agreement, is a matter which is best determined according
to the individual employee’s circumstances if and when the
employee applies for an interstate travel pass.

Minutes of a proposed order now issue.
Appearances:Ms J Kaur on behalf of the applicant union.
Mr D Johnston on behalf of the respondent.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

In the matter of an application by the Western Australian
Municipal, Road Boards, Parks and Racecourse Employees

Union of Workers, Perth.

185 of 1999.

ROBIN COLBERT LOVEGROVE, 9 March 1999.
Deputy Registrar.

Decision.
HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day regis-
tered an alteration to rules 11A, 24, 28, 36, 37 and 38 of the
registered rules of the applicant organisation in the terms of
the application as filed on 16 February 1999.

(Sgd.) R.C. LOVEGROVE,
Deputy Registrar.

CONFERENCES—Notation of—
Parties Number Date Matter Result

Commissioner

Australian Railways Western Australian Government Beech C 15/9/98 Westrail Alcohol and Referred
Union Railways Commission C257 of 1998 Other Drugs Policy

and Procedure
Australian Railways Western Australian Government Beech C 23/12/98 Dispute re Concluded
Union Railways Commission C358 of 1998 22/1/99 Discrimination
Australian Workers BHP Iron Ore Pty Ltd Fielding SC 26/2/99 Relocation of Discontinued
Union C54 of 1999 10/3/99 Employees
Australian Workers Cockburn Cement Limited Kenner C 4/3/99 Stop Work Meetings Discontinued
Union C59 of 1999
Australian Workers Eltin Limited Kenner C 17/2/99 Alleged Unfair Discontinued
Union C29 of 1999 Dismissal
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Parties Number Date Matter Result
Commissioner

Automotive, Food, ABB Engineering Construction Kenner C 9/12/98 Construction Discontinued
Metals, Engineering, Pty Ltd C350 of 1998
Printing and Kindred
Industries Union

Automotive, Food, ABB Engineering Construction Kenner C 3/12/98 Strike Action Discontinued
Metals, Engineering, Pty Ltd C355 of 1998
Printing and Kindred
Industries Union

Automotive, Food, Cape Modern Joint Venture Kenner C 17/2/99 Alleged Unfair Referred
Metals, Engineering, C27 of 1999 Dismissal
Printing and Kindred
Industries Union

Automotive, Food, Austal Ships Pty Ltd Kenner C 17/12/98 Termination Discontinued
Metals, Engineering, C340 of 1998
Printing and Kindred
Industries Union

Automotive, Food, Cape Modern Joint Venture Fielding SC 1/12/98 Industrial Action Discontinued
Metals, Engineering, C352 of 1998
Printing and Kindred
Industries Union

Automotive, Food, Dick’s Auto Service Kenner C 11/3/99 Alleged Unfair Referred
Metals, Engineering, C49 of 1999 Dismissal
Printing and Kindred
Industries Union

Automotive, Food, A Goninan & Co Limited Kenner C 18/2/99 Industrial Action Discontinued
Metals, Engineering, C46 of 1999
Printing and Kindred
Industries Union

Automotive, Food, Northside Fabrications Kenner C 2/2/99 Termination Discontinued
Metals, Engineering, C360 of 1998
Printing and Kindred
Industries Union

Automotive, Food, Perth Ice Works Kenner C 6/7/98 Alleged Unfair Discontinued
Metals, Engineering, C213 of 1998 18/12/98 Dismissal
Printing and Kindred
Industries Union

Automotive, Food, Pioneer Concrete (WA) Pty Ltd Kenner C - Denial of Agreed Discontinued
Metals, Engineering, C16 of 1999 Rate of Pay
Printing and Kindred
Industries Union

Automotive, Food, Riverton Engineering Co Kenner C 11/3/99 Redundancy Referred
Metals, Engineering, C48 of 1999
Printing and Kindred
Industries Union

Automotive, Food, Transfield Pty Ltd C38 of 1999 19/2/99 Industrial Action Discontinued
Metals, Engineering, 9/2/99
Printing and Kindred
Industries Union

Automotive, Food, Wirralie Gold Mines Pty Limited Kenner C 15/2/99 Hours of Work Referred
Metals, Engineering, C3 of 1999
Printing and Kindred
Industries Union

Automotive, Food, Wirralie Gold Mines Pty Ltd Kenner C 16/12/98 Roster System Referred
Metals, Engineering, C361 of 1998
Printing and Kindred
Industries Union

Builders’ Labourers, Barrett Pty Ltd Kenner C 29/10/98 Award Coverage Discontinued
Painters and Plasterers C299 of 1998
Union

Builders’ Labourers, Louis Nilant, Liquidator, SCK Kenner C 23/3/99 Calculation of Discontinued
Painters and Plasterers Australia Pty Ltd C80 of 1999 Entitlements
Union

Builders’ Labourers, N & J Gill Plastering Company Kenner C 19/1/99 Failure to Supply Time Discontinued
Painters and Plasterers C362 of 1998 and Wage Records
Union

Civil Service Association Director General of Education Scott C 2/3/99 Reclassification of Concluded
PSAC10 of 1999 18/3/99 Camp School Registrars

Civil Service Association Director General of Education Scott C 11/3/99 Employment Contract Concluded
PSAC11 of 1999

Civil Service Association Director General Department of Beech C 8/4/99 Relocation to Another Concluded
Transport PSAC18/99 Workplace

Civil Service Association Disability Services Commission Fielding SC 15/12/98 Enterprise Negotiations Discontinued
PSAC92 of 1998
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Parties Number Date Matter Result
Commissioner

Communications Cargill Australia Limited Kenner C 25/3/99 Payment of Approved Discontinued
Electrical, Electronics, C75 of 1999 Training Leave
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Communications Cervantes Electrical Engineering Kenner C - Relationship between Discontinued
Electrical, Electronics, C31 of 1999 the Award
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Communications South Metropolitan College of TAFE Kenner C 1/2/99 Overpayment Discontinued
Electrical, Electronics, C373 of 1998
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Communications WA Procast Kenner C - Alleged Contractual Discontinued
Electrical, Electronics, CR296 of 1998 Benefits
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Construction, Mining, Advantages Pty Ltd Kenner C - Time & Wages Records Withdrawn
Energy, Timberyards, C79 of 1999
Sawmills and
Woodworkers Union

Construction, Mining, BHP Iron Ore Pty Ltd Fielding SC - Drug & Alcohol Discontinued
Energy, Timberyards, C7 of 1999 Program
Sawmills and
Woodworkers Union

Construction, Mining, J R Engineering Kenner C 25/2/99 Termination Discontinued
Energy, Timberyards, C37 of 1999 Entitlements
Sawmills and
Woodworkers Union

Construction, Mining, King Edward Memorial Hospital Fielding SC 24/11/98 EBA For Plant Discontinued
Energy, Timberyards, For Women and Another C337 of 1998 Operators
Sawmills and
Woodworkers Union

Construction, Mining, Nick Good Constructions Kenner C - Alleged Underpayment Discontinued
Energy, Timberyards, C44 of 1999 of $80
Sawmills and
Woodworkers Union

Hospital Salaried Officers Board of Management South Perth Fielding SC 11/2/99 Alleged Unfair Discontinued
Association Community Hospital C30 of 1999 Dismissal

Hospital Salaried Officers Metropolitan Health Service Board Fielding SC 8/4/99 Disciplinary Action Discontinued
Association PSAC15 of 1999

Independent Schools St Hilda’s Anglican School for Scott C 26/11/98 Termination Concluded
Salaried Officers’ Girls (Inc) C335 of 1998 9/12/98
Association 19/2/99

Liquor, Hospitality and Airlite Cleaning Pty Ltd Beech C 9/3/99 Refusal to Employ Concluded
Miscellaneous Workers’ C43 of 1999
Union

Liquor, Hospitality and Burswood Resort (Management) Ltd Beech C 29/3/99 Good Friday Rostering Concluded
Miscellaneous Workers’ C85 of 1999
Union

Liquor, Hospitality and Hon Min for Education Scott C 16/2/99 Relocation Process Concluded
Miscellaneous Workers’ C42 of 1999 16/3/99
Union

Liquor, Hospitality and Smales Jewellers Cawley C 19/3/99 Constant Threat of Discontinued
Miscellaneous Workers’ C224 of 1998 Dismissal
Union

Liquor, Hospitality and Solid Concepts Pty Ltd Beech C 24/2/99 Refusal to Sign Concluded
Miscellaneous Workers’ C366 of 1998 Workplace Agreement
Union

Transport Workers Union BHP Iron Ore Pty Ltd Fielding SC - Drug and Alcohol Discontinued
C14 of 1999 Program
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PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Toscana WA Pty Ltd

(Applicant)

and

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers

(Respondent).

No. 206 of 1999.

BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.

15 March 1999.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an application by the abovenamed
applicant pursuant to s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”),
whereby the applicant sought a stay of the operation of a deci-
sion of the Industrial Magistrate’s Court at Perth made on 17
December 1998.

By that decision, His Worship imposed a penalty for breaches
of an award which he found proven. The penalty amounted to
$950.00. He also ordered that the defendant employer pay costs
of $76.30. Further, His Worship ordered payment of an amount
which he found had been underpaid to the employee concerned,
Mr John Sammut. The amount concerned was $5,440.29.

The Notice of Appeal was filed on 6 January 1999. The ap-
plication for a stay was filed on 17 February 1999.

By the application, which was opposed, the applicant em-
ployer sought a stay of that part of the Industrial Court’s
decision which relates to amounts ordered to be paid in re-
spect of—

“a) Fines totalling $950.00
b) Underpayment of wages totalling $2268.63 which

were ordered to be paid for Rostered Days Off, Over-
time, Pay in Lieu of Notice and waiting time.”

The complaint contained in the grounds of appeal was on
the basis that the Industrial Court erred in its interpretation of
the award and the entitlements which it conferred. Further, it
was alleged that the learned Magistrate erred in law and fact
in misconstruing the rationale in the Centurion Industries Case
(AFMEPKIU v Centurion Industries Ltd 77 WAIG 319 (FB))
to conclude that offsetting an over award payment cannot oc-
cur.

Finally, it was alleged that the Industrial Magistrate erred in
not giving sufficient weight to the mitigating circumstances
presented by the defendant in determining the level of fines
imposed for each breach.

A warrant has been issued for the enforcement of the order.
However, it has not yet been executed.

The appeal itself is listed for hearing on 16 March 1999
(next Tuesday). There were oral assertions from the bar table,
on behalf of the applicant, but no evidence adduced. The alle-
gations were to the effect that Mr Letari, a Director of the
respondent, was of opinion that it would be hard to recover
the proceeds of the order once the same were in the hands of
Mr Sammut. Ms Harrison asserted that there was no evidence
to this effect, and there was none other than the challenged
assertion from the bar table. (Indeed, no evidence, oral or docu-
mentary, was adduced by either side.)

Ms Harrison undertook that the respondent organisation
would refund the amount of the penalty ordered to be repaid
to it in the event that the appeal was successful.

There were fifty-six allegations of breach of the award as
alleged in the complaint proven. Ms Laferla also submitted
that the amount so far unpaid could be paid into a trust ac-
count pending the hearing and determination of the appeal.

PRINCIPLES
The principles which apply to applications for the grant of a

stay are well known, and I will not reiterate them in detail
here. Suffice it to say, they were most recently expressed in
Gawooleng Dawang Inc v Lupton and Others 72 WAIG 1310
at 1311.

It is for the applicant to establish, on the balance of prob-
abilities, those facts on which it asserts that the order should
be made.

First, let me observe that it has not been established that the
balance of convenience lies with the applicant, because there
is no evidence that the amount, if paid, is irrecoverable. In the
case of penalty, there is an undertaking by the respondent or-
ganisation that the amount of the penalty will be returned. The
amount conceded to be underpaid has now been paid. There
was a delay in paying that amount, in relation to which an
explanation has been made.

As to the remaining amount of the underpayment ordered to
be made, it has not been established that that is practically
irrecoverable or difficult to recover, and there was a signifi-
cant delay in this application being brought and listed for
hearing. The balance of convenience lies with the respondent
and its member not being further deprived of the fruits of “liti-
gation”.

As to whether there is a serious issued to be tried, nothing
was said, given that His Worship expressly referred to miti-
gating factors to support any submission that there was a serious
issue to be tried as to the amount of the penalties imposed.

Further, nothing was submitted to me of sufficient cogency
as a matter of law, to persuade me that there was a serious
issue to be tried on the other grounds of appeal, and, in par-
ticular, that the principle in AFMEPKIU v Centurion Industries
Ltd (op cit) should not apply.

Having regard to s.26(1)(a) and (c) of the Act and those fac-
tors and principles which I have mentioned, there is nothing
established sufficiently, or at all, to persuade me that the re-
spondent and, through it, Mr Sammut, should be deprived of
the fruits of its “judgment”, in the proper exercise of my dis-
cretion.

I would dismiss the application.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Toscana WA Pty Ltd

(Applicant)

and

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers

(Respondent).

No. 206 of 1999.

BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.

12 March 1999.

Order.
This matter having come on for hearing before me on the 12th
day of March 1999, and having heard Ms S Laferla, as agent,
on behalf of the applicant and Ms J Harrison on behalf of the
respondent, and having reserved my decision on the matter,
and, having determined that my reasons for decision will
issue at a future date, it is this day, the 12th day of March
1999, ordered that application No 206 of 1999 be and is hereby
dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Antient Free and
Excepted Masons Incorporated

and others.

No 517 of 1998.

COMMISSIONER S J KENNER.

16 March 1999.

Order.
HAVING heard Mr P Kyle of counsel on behalf of the appli-
cant and Mr A D Lucev of counsel on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

(1) THAT the applicant and respondent confer in an en-
deavour to resolve this matter by agreement.

(2) THAT if the applicant and respondent are unable to
resolve this matter by agreement by 1 April 1999, or
such longer period as the parties request, the Com-
mission will re-convene a conciliation conference
between the parties.

(3) THAT if having endeavoured to resolve the matter
by conciliation the Commission is satisfied further
resort to conciliation would be unavailing the matter
be set down for hearing on 24 May to 4 June 1999.

(4) THAT if the matter is set down for hearing in ac-
cordance with paragraph (3) the following orders
apply in substitution for the orders made by the Com-
mission on 4 June and 9 September 1998 in respect
of this matter—

(a) The applicant give discovery on affidavit of
the documents listed in Schedule A of the or-
der of the Commission dated 28 August 1998
within his possession, custody or power no
later than 16 April 1999 and state a time and
place at which the documents may be inspected
and copied.

(b) The applicant file and serve on the respondent
any witness statements on which it intends to
rely no later than 3 May 1999

(c) The respondent file and serve on the applicant
any witness statements on which it intends to
rely no later than 10 May 1999.

(d) The applicant file and serve an outline of sub-
missions and any list of authorities no later
than 14 May 1999.

(e) The respondent file and serve an outline of sub-
missions and any list of authorities no later
than 19 May 1999.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ian Wheeler

and
Extraman/Extra Personnel Services Pty Ltd

No. 1582 of 1998
Chris Cracroft-Wilson

and
Extraman/Extra Personnel Services Pty Ltd

No. 1583 of 1998
Noel Robert Glover

and
Extraman Pty Ltd
No. 1584 of 1998

Rhonda Day
and

Extraman (WA) Pty Ltd
No. 1585 of 1998.

COMMISSIONER P E SCOTT.
25 March 1999.

Direction.
WHEREAS on the 23rd day of March 1999 the Commission
convened a conference for the purpose of conciliation and to
deal with matters relating to the scheduling of the hearing of
the applications; and

HAVING heard from Mr Wheeler for the Applicants and
Mr M Campbell (of Counsel) for the Respondent, the Com-
mission issued directions relating to the hearing of the
applications;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby direct that—

1. The hearing dates of the 6th and 7th days of April 1999
be abandoned and the applications be set down for
hearing on the 19th and 20th days of July 1999;

2. No later than 5.00pm on the 6th day of April 1999,
the Respondent shall provide to the Applicants, care
of Mr Wheeler at 149 Versteeg Grove Martin WA
6110, the Tempak Client Records which show a list
of the Respondent’s existing clients for the financial
years 1995/96 and 1996/97;

3. No later than 5.00pm on the 20th day of April 1999,
the Applicants shall put to the Respondent their No-
tice to Admit;

4. No later than 14 days from the date of service of the
Notice to Admit the Respondent shall respond to that
Notice.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Spink

and

Comba Pty Ltd t/a Kimbers Towing.

No. 1613 of 1998.

10 March 1999.

Order.
WHEREAS on 25 February 1999 an application was made to
the Industrial Relations Commission in writing for an order
that the applicant give discovery and the production of docu-
ments for inspection; and
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HAVING heard Ms L. Nickels, of Counsel, on behalf of the
respondent and there being no appearance on behalf of the
applicant, the Commission, pursuant to the power conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the applicant produce to the respondent for in-
spection—

(a) all invoices submitted by the applicant to the
respondent;

(b) any invoices submitted by the applicant to the
respondent relating to the cost of equipment;

(c) all documentation relating to insurance of the
vehicle and liability insurance or either work-
ers compensation or personal injury and
accident insurance;

(d) correspondence between the applicant and the
respondent; and

(e) the applicant’s income tax return for the year
ended 30 June 1998;

THAT the applicant provide the abovementioned docu-
mentation to the respondent within 14 days from the date
of this order.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Louie Montuolo

and

Amcor Flexibles Australasia.

No. 1674 of 1998.

COMMISSIONER S J KENNER.

23 March 1999.

Direction.
HAVING heard Ms K Williams of counsel on behalf of the
applicant and Mr M Beros as agent on behalf of the respond-
ent the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby directs—

(1) THAT each party shall give an informal discovery
by serving its list of documents by 2 April 1999.

(2) THAT inspection of documents shall be completed
by 9 April 1999.

(3) THAT the applicant and respondent file an agreed
statement of facts (if any) no later than three days
prior to the date of hearing.

(4) THAT the applicant and respondent file and serve an
outline of submissions and any list of authorities upon
which they intend to rely no later than three days
prior to the date of hearing.

(5) THAT the parties have liberty to apply on short no-
tice.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Mrs Yen Hong Vuong

and
Unit Shelf Co. (No. 89) Pty Ltd.

No. 1846 of 1998.
15 March 1999.

Order.
WHEREAS this application was brought pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979; and

WHEREAS a conciliation conference was held on 25 No-
vember 1998; and

WHEREAS, in order to ascertain further and better particu-
lars of the claim, the Commission subsequently had a meeting
with the applicant and the assistance of an interpreter; and

WHEREAS particulars of the claim for contractual entitle-
ments alleged to be due from the respondent and the basis on
which the applicant relied for the claim were produced to the
applicant; and

WHEREAS the applicant endorsed those particulars which
the commission then forwarded to the respondent; and

WHEREAS the applicant relies on the (WA) Minimum Con-
ditions of Employment Act 1993 for the entitlement claimed;
and

WHEREAS there is no jurisdiction for the commission to
deal with a claim for entitlement to a condition of employ-
ment arising under that statute; and

WHEREAS the question of whether there is any jurisdic-
tion for the commission to deal with this claim was identified
to the applicant and the applicant was directed to consider this
and advise within fourteen (14) days whether it was main-
tained that there was jurisdiction; and

WHEREAS there has been no response within that time or
at all; and

WHEREAS notice was given that in the event of no response
the claim would be discontinued by order; and

WHEREAS the residual matter remains as to the identity of
the respondent; and

WHEREAS being satisfied that the employer was in fact
the Unit Shelf Co. (No. 89) Pty Ltd;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

1. THAT the name of the respondent be amended from
“Mr Tony” to Unit Shelf Co. (No. 89) Pty Ltd.

2. THAT this application shall be and is hereby discon-
tinued.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Mr Thai Quoc Vu

and
Unit Shelf Co. (No. 89) Pty Ltd.

No. 1847 of 1998.
15 March 1999.

Order.
WHEREAS this application was brought pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979; and

WHEREAS a conciliation conference was held on 25 No-
vember 1998; and

WHEREAS, in order to ascertain further and better particu-
lars of the claim, the Commission subsequently had a meeting
with the applicant and the assistance of an interpreter; and
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WHEREAS particulars of the claim for contractual entitle-
ments alleged to be due from the respondent and the basis on
which the applicant relied for the claim were produced to the
applicant; and

WHEREAS the applicant endorsed those particulars which
the commission then forwarded to the respondent; and

WHEREAS the applicant relies on the (WA) Minimum Con-
ditions of Employment Act 1993 for the entitlement claimed;
and

WHEREAS there is no jurisdiction for the commission to
deal with a claim for entitlement to a condition of employ-
ment arising under that statute; and

WHEREAS the question of whether there is any jurisdic-
tion for the commission to deal with this claim was identified
to the applicant and the applicant was directed to consider this
and advise within fourteen (14) days whether it was main-
tained that there was jurisdiction; and

WHEREAS there has been no response within that time or
at all; and

WHEREAS notice was given that in the event of no response
the claim would be discontinued by order; and

WHEREAS the residual matter remains as to the identity of
the respondent; and

WHEREAS being satisfied that the employer was in fact
the Unit Shelf Co. (No. 89) Pty Ltd;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

1. THAT the name of the respondent be amended from
“Mr Tony” to Unit Shelf Co. (No. 89) Pty Ltd.

2. THAT this application shall be and is hereby discon-
tinued.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Safa Ibrahim

and
Unit Shelf Co. (No. 89) Pty Ltd.

No. 1848 of 1998.
15 March 1999.

Order.
WHEREAS this application was brought pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979; and

WHEREAS a conciliation conference was held on 25 No-
vember 1998; and

WHEREAS, in order to ascertain further and better particu-
lars of the claim, the Commission subsequently had a meeting
with the applicant and the assistance of an interpreter; and

WHEREAS particulars of the claim for contractual entitle-
ments alleged to be due from the respondent and the basis on
which the applicant relied for the claim were produced to the
applicant; and

WHEREAS the applicant endorsed those particulars which
the commission then forwarded to the respondent; and

WHEREAS the applicant relies on the (WA) Minimum Con-
ditions of Employment Act 1993 for the entitlement claimed;
and

WHEREAS there is no jurisdiction for the commission to
deal with a claim for entitlement to a condition of employ-
ment arising under that statute; and

WHEREAS the question of whether there is any jurisdic-
tion for the commission to deal with this claim was identified
to the applicant and the applicant was directed to consider this
and advise within fourteen (14) days whether it was main-
tained that there was jurisdiction; and

WHEREAS there has been no response within that time or
at all; and

WHEREAS notice was given that in the event of no response
the claim would be discontinued by order; and

WHEREAS the residual matter remains as to the identity of
the respondent; and

WHEREAS being satisfied that the employer was in fact
the Unit Shelf Co. (No. 89) Pty Ltd;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

1. THAT the name of the respondent be amended from
“Mr Anthony & A Ricciardo Family Trust” to Unit
Shelf Co. (No. 89) Pty Ltd.

2. THAT this application shall be and is hereby discon-
tinued.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kim Blechynden

and

Interspace Technologies Pty Ltd.

No. 1944 of 1998.

COMMISSIONER P E SCOTT.

8 March 1999.

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(ii) of the Industrial Relations Act 1979; and

WHEREAS on the 15th day of February 1999 the Commis-
sion convened a conference for the purpose of conciliating
between the parties; and

WHEREAS following that conference the parties reached
agreement in respect of the application that an order reflecting
that agreement should issue; and

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979, by
consent, hereby orders that—

1. The Respondent shall pay to the Applicant the sum
of $2489.50 such sum to be paid to the Applicant by
way of $50.00 instalments until paid in full;

2. Each instalment shall be paid into the Applicant’s
Commonwealth Bank Account on the 1st day of each
calendar month or the next working day if that 1st

day in each month falls on a weekend or a public
holiday; and

3. The application otherwise be, and is hereby dis-
missed.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Denver Wilcox
and

Delsana Holdings Pty Ltd ATF D’Angelo Family Trust
trading as Villa Della Luna.

No. 2195 of 1998.

COMMISSIONER P E SCOTT.
31 March 1999.

Direction.
WHEREAS this is an application pursuant to Section
29(1)(b)(ii) of the Industrial Relations Act 1979; and

WHEREAS on Tuesday the 30th day of March 1999, the
Commission convened a conference for the purpose of con-
ciliating between the parties; and

WHEREAS at the conclusion of that conference no agree-
ment was reached, and the Applicant sought that the matter be
set down for hearing and determination; and

WHEREAS also at the conclusion of the conference the
Commission issued directions relating to the hearing of the
matter;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby direct —

1. THAT the Respondent shall supply to the Applicant’s
representative a copy of the Time and Wages Records
relating to the Applicants’ employment, within 14
days of the date of this Direction.

2. THAT no later than 28 days prior to the hearing of
this matter the Applicant shall supply to the Respond-
ent and to the Commission a list of contentions in
relation to the application.

3. THAT the Respondent shall respond to those con-
tentions referred to in Direction No. 2. above as to
whether these matters are agreed to or denied and
any matters it contends, such response to be provided
to the Applicant and to the Commission no later than
14 days prior to the hearing of this matter.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stuart Owen Emery
and

Bruyereterre Pty Ltd.
No. 37 of 1999.

9 April 1999.
Order.

WHEREAS an application was lodged in the Commission
pursuant to regulation 80 of the Industrial Relations Commis-
sion Regulations 1985;

AND WHEREAS the parties were heard in chambers on 7
April 1999;

AND HAVING HEARD Mr S. Emery on behalf of himself
as the applicant and Mr Di Rosa (of counsel) on behalf of the
respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order —

1. THAT on or before 28 April 1999 respondent dis-
cover to the applicant the following documents in its
possession, custody or power—

(a) The Bonus Calculation Sheet – Return on Nett
Asset Bonus for the period 1 July 1998 to 30
September 1998;

(b) The Bonus Calculation Sheet – Return on Sales
Bonus for the period 1 July 1998 to 30 Sep-
tember 1998;

(c) The set of accounts for the period 1 July 1998
to 30 September 1998;

(d) Written confirmation from the company ac-
countant that the bonus calculations supplied
are true and correct and relate to the normal
trading only excluding any expenditure or ad-
justments relating to the sale of the operation.

2. THAT on or before 28 April 1999:
(a) the parties produce to each other any docu-

ments that will be tendered at the hearing; and
(b) the applicant produce to the respondent an

extract of his contract of employment show-
ing the term upon which he relies to establish
his claim

3. THAT the applicant file and serve on the respondent
a revised schedule of his claim by 5 May 1999.

4. THAT the respondent file and serve a Notice of An-
swer and Counterproposal by 19 May 1999 which
includes a statement admitting or denying that the
term upon which the applicant relies to establish his
claim was a term of his contract of employment..

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jan Louise King

and

Glasgow Holdings Pty Ltd.

No. 88 of 1999.

COMMISSIONER S J KENNER.

9 April 1999.

Direction.
HAVING heard Mr D Temby of counsel on behalf of the ap-
plicant and Mr N Graham of counsel on behalf of the
respondent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby directs –

(1) THAT any request by the respondent for particulars
be filed and served by 12 April 1999.

(2) THAT any request by the applicant for particulars be
filed and served by 12 April 1999.

(3) THAT the applicant shall respond to the respond-
ent’s request by 19 April 1999.

(4) THAT the respondent shall respond to the applicant’s
request by 19 April 1999.

(5) THAT each party shall give an informal discovery
by serving its list of documents by 22 April 1999.

(6) THAT inspection of documents shall be completed
by 29 April 1999.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch

and

ABB Engineering Pty Ltd.

No. BOR 4 of 1999.

COMMISSIONER S J KENNER.

31 March 1999.

Direction.
HAVING heard Mr F Logan as agent on behalf of the appli-
cant and Mr P Cooke as agent on behalf of the respondent,
pursuant to the powers under the Industrial Relations Act, 1979,
it is hereby directed—

(1) THAT the parties file and serve upon one another
any signed witness statements upon which they in-
tend to rely no later than seven days prior to the date
of hearing.

(2) THAT the parties give notice to one another of wit-
nesses they require to attend at the proceedings for
the purposes of cross-examination no later than three
days prior to the date of hearing.

(3) THAT the applicant and respondent file an agreed
statement of facts (if any) no later than three days
prior to the date of hearing.

(4) THAT the applicant and respondent file and serve an
outline of submissions and any list of authorities upon
which they intend to rely no later than three days
prior to the date of hearing.

(5) THAT the matter be listed for hearing for one day.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alberta Stoffels

and

Homebuyers Centre Pty Ltd.

No. 9 of 1999.

COMMISSIONER J F GREGOR.

10 March 1999.

Order.
WHEREAS on 5 January 1999, Alberta Stoffels applied to
the Commission for an order pursuant to section 29 of the
Industrial Relations Act, 1979; and

WHEREAS at a conciliation conference held on 4 March
1999 the parties advised the Commission that an agreement
had been reached to settle the matter; and

WHEREAS the parties sought orders from the Commission
that the respondent would pay the applicant two month’s sal-
ary nett within 7 days; that the respondent would provide the
applicant with a written reference in terms generally agreed in
private between the parties within 7 days; that no bad oral
reference will be given by the respondent regarding the appli-
cant; that the applicant acknowledges that the respondent does
not admit liability and that the terms of the settlement are to
remain confidential between the parties;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

1. THAT the respondent pay to the applicant two
month’s salary nett within 7 days;

2. THAT the respondent provide the applicant with a
written reference in the general terms privately agreed
between the parties within 7 days;

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

NOTICES—
Appointments—

APPOINTMENT

ADDITIONAL PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western Aus-

tralian Industrial Relations Commission, acting pursuant to
the provisions of section 80D of the Industrial Relations Act,
1979, hereby appoint, subject to the provisions of that Act,
Commissioner C.B. Parks to be an additional Public Service
Arbitrator for a period of one year from 25th March, 1999.

Dated the 25th day of March, 1999.
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

APPOINTMENT

ADDITIONAL PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western Aus-

tralian Industrial Relations Commission, acting pursuant to
the provisions of section 80D of the Industrial Relations Act,
1979, hereby appoint, subject to the provisions of that Act,
Commissioner A.R. Beech to be an additional Public Service
Arbitrator for a period of one year from 25th March, 1999.

Dated the 25th day of March, 1999.
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

NOTICES—
Union matters—

Appl No. 505 of 1999.
NOTICE is given of an application by “The State School
Teachers’ Union of W.A. (Incorporated)” to the Full Bench of
the Western Australian Industrial Relations Commission for
an alteration to rule 4 – Membership.

The current rule and the proposed new rule are shown
below—

Existing Rule
4. MEMBERSHIP

The State School Teachers’ Union of W.A. (Incorporated)
shall consist of an unlimited number of persons employed
or usually employed in the following categories—
(a) FULL MEMBERS—

(i) Teachers employed by the Education Depart-
ment of Western Australia or by any institution
providing technical and further education in
Western Australia and teachers employed in
pre-school centres in Western Australia pro-
vided that such teachers hold or are enrolled
for the purpose of obtaining a teaching aca-
demic qualification.

(ii) Any person employed by any of the employ-
ers or in any of the places referred to in sub-rule
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(a) (i) of this rule who is employed as an edu-
cation officer, guidance officer, counsellor or
demonstrator.

(iii) Teachers employed in a temporary capacity by
a technical and further education institution.

(iv) Teachers employed by and in a Community
College in Western Australia.

(v) Any person elected to an office in the State
School Teachers’ Union of Western Australia.

(vi) Any employee of the SSTUWA (inc.) provided
that such persons are not eligible for member-
ship of the Australian Municipal,
Administrative, Clerical and Services Union
of Employees, W.A., Clerical and Adminis-
trative Branch.

(b) HONORARY LIFE MEMBERS: Any teacher or
any employee of the Union who has rendered long
and meritorious service to the Union may, upon re-
tirement, be appointed as an Honorary Life Member.
For the purpose of such an appointment it shall be
necessary that nominations be received and approved
by the Executive and published in the W.A. Teach-
ers’ Journal or The Western Teacher at least three
months prior to the opening of State Council.

(c) HONORARY MEMBERS: Exchange teachers
who are members of a teachers’ Organisation in the
State or country from which they have come and un-
employed teachers may be appointed by the
Executive as Honorary Members of this Union.

(d) SPECIAL CATEGORY MEMBERSHIP: Persons
who are not trained teachers but who because of their
special expertise are placed in charge of a class in
any area of the educational service may become Spe-
cial Category Members.

(f) RETIRED TEACHER MEMBERS: Teachers re-
tired from the Education Department of W.A. because
of age or invalidism may be admitted as Retired
Teacher Members at the discretion of the Executive.

(f) ASSOCIATE MEMBERS: The following persons
are eligible—

(i) Retired employees of the Union.
(ii) Former members, including all categories who

are not eligible for any other form of member-
ship.

Proposed Rule
4. MEMBERSHIP

The State School Teachers’ Union of W.A. (Incorporated)
shall consist of an unlimited number of persons employed
or usually employed in the following categories—
(a) FULL MEMBERS—

(i) Teachers employed by the Education Depart-
ment of Western Australia or by any institution
providing technical and further education in
Western Australia and teachers employed in
pre-school centres in Western Australia pro-
vided that such teachers hold or are enrolled
for the purpose of obtaining a teaching aca-
demic qualification.

(ii) Any person employed by any of the employ-
ers or in any of the places referred to in sub-rule
(a) (i) of this rule who is employed as an edu-
cation officer, guidance officer, counsellor or
demonstrator.

(iii) Teachers employed in a temporary capacity by
a technical and further education institution.

(iv) Teachers employed by and in a Community
College in Western Australia.

(v) Any person elected to an office in the State
School Teachers’ Union of Western Australia.

(vi) Any employee of the SSTUWA (inc.) provided
that such persons are not eligible for member-
ship of the Australian Municipal,
Administrative, Clerical and Services Union
of Employees, W.A., Clerical and Adminis-
trative Branch.

Notwithstanding the above, any person who is not
registered with the relevant employer as available
for work, has not worked as a teacher for at least two
years or who no longer has a contract of employ-
ment with the relevant employer shall not be eligible
for membership under sub-rule 4(a).

(b) HONORARY LIFE MEMBERS: Any teacher or
any employee of the Union who has rendered long
and meritorious service to the Union may, upon re-
tirement, be appointed as an Honorary Life Member.
For the purpose of such an appointment it shall be
necessary that nominations be received and approved
by the Executive and published in the W.A. Teach-
ers’ Journal or The Western Teacher at least three
months prior to the opening of State Council.

(c) HONORARY MEMBERS: Exchange teachers
who are members of a teachers’ Organisation in the
state or country from which they have come may be
appointed by the Executive as Honorary Members
of this Union.

(d) SPECIAL CATEGORY MEMBERSHIP: Persons
who are not trained teachers but who because of their
special expertise are placed in charge of a class in
any area of the educational service may become Spe-
cial Category Members.

(e) RETIRED TEACHER MEMBERS: Teachers re-
tired from the Education Department of W.A. because
of age or invalidism may be admitted as Retired
Teacher Members at the discretion of the Executive.

(f) ASSOCIATE MEMBERS: The following persons
are eligible—

(i) Retired employees of the Union.
(ii) Former members, including all categories who

are not eligible for any other form of member-
ship.

This matter has been listed before the Full Bench on the
31st day of May 1999.

A copy of the Rules of the Organisation and the proposed
rule amendment may be inspected at my office, National
Mutual Centre, 111 St George’s Terrace, Perth.

Any Organisation registered under the Industrial Relations
Act 1979, or any person who satisfies the Full Bench that he
has a sufficient interest or desires to object to the application
may do so by filing a notice of objection in accordance with
the “Industrial Relations Commission Regulations 1985”.

14 April 1999. (Sgd.) R.C. LOVEGROVE,
[L.S.] Deputy Registrar.


