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FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Managing Director, South Metropolitan College of TAFE
(Appellant)

and

The Civil Service Association of Western Australia
Incorporated

(Respondent).

No 158 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER C B PARKS.

13 May 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 13th day of May 1999, and having heard Mr D Mathews
(of Counsel), by leave, on behalf of the appellant and Mr P
Harris (of Counsel), by leave, on behalf of the respondent,
and the appellant herein having sought leave to discontinue
the appeal, it is this day, the 13th day of May 1999, ordered by
consent that appeal No 158 of 1999 be and is hereby dismissed.

By the Full Bench.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leighton Contractors Pty Ltd
(Appellant)

and

Allan Graham Shuttleton
(Respondent).

No. 2184 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER S J KENNER.

4 June 1999.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal against a decision of the
Industrial Magistrate, made in the Industrial Magistrate’s Court
at Perth on 20 November 1998.

Complaints And Particulars
The precise terms of each Complaint were these—

“That on the 28th day of July 1995 at Bunbury Frank
Alexander Cottrill threatened that discriminatory action
may be taken against Leonie Rosana Kershaw by reason
of the circumstance that Leonie Rosana Kershaw was not
a member of an organisation of employees, contrary to
s.96E(1)(a) of the Act.”
“That on the 28th day of July 1995 at Bunbury Leighton
Contractors Pty Ltd, not being excused by s.96H(2) of
the Industrial Relations Act 1979, threatened that discrimi-
natory action may be taken against Leonie Rosana
Kershaw by reason of the circumstance that Leonie Rosana
Kershaw was not a member of an organisation of em-
ployees; contrary to s.96E(1)(a) of the Act.”

The particulars of the complaints were provided on behalf
of the respondent by the Crown Solicitor’s Office to the so-
licitors for the appellant, then the defendant. I reproduce
hereunder those particulars supplied in relation to the
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complaint against the appellant and not against Mr Cottrill
(see pages 13-14 of the Additional Appeal Book (hereinafter
referred to as “AAB”)).

“(i) Frank Alexander Cottrill was acting as an agent of
the defendant company at the time when he threat-
ened the discriminatory action particularised above;

(ii) In the alternative, Frank Alexander Cottrill was an
officer of the defendant company when he threat-
ened the discriminatory action particularised above
and the complainant relies on s96H(2) of the Indus-
trial Relations Act 1979.”

The Decisions
On 20 November 1998, having found each of the defend-

ants guilty, the learned Industrial Magistrate made the following
orders—

1. Against Leighton Contractors Pty Ltd—
(a) For the payment of witness fees $3,109.75;
(b) By way of penalty $2,000.00;
(c) By way of costs $6,000.00;

Total—$11,109.75
2. Against Frank Alexander Cottrill—

(a) By way of witness fees – Nil;
(b) By way of penalty $400.00;
(c) By way of costs $2,000.00;

Total—$2,400.00
Against the whole of that decision, insofar as it affects the

abovenamed appellant, Leighton Contractors Pty Ltd, the said
appellant now appeals on the grounds reproduced later in these
reasons.

RELEVANT SECTIONS
I reproduce hereunder, for convenience, the text of various

sections.
S.96E(1)(a) of the Act reads as follows—

“A person, including an organization of employees, must
not threaten that—
(a) discriminatory action will or may be taken against a

second person;”
S.96H(2) of the Act reads as follows—

“If an officer of a corporation is guilty of an offence against
section 96C, 96D or 96E, the corporation is also guilty of
that offence unless it is proved that all reasonable steps
were taken by the corporation to prevent the commission
by the corporation or its officers of offences under sec-
tion 96C, 96D or 96E.”

S.96E(4) of the Act contains a definition of “discriminatory
action” and that definition is as follows—

“discriminatory action”, in relation to a person, means—
(a) refusing to make use of, or refusing to agree to make

use of, any service offered by the person;
(b) refusing to receive, or refusing to agree to receive,

any goods offered by the person; or
(c) refusing to supply, or refusing to agree to supply,

goods or services to the person.”

GROUNDS OF APPEAL
The grounds of the appeal are, as amended by leave upon

the hearing of the appeal herein, as follows—
“1. The appellant was denied natural justice at the trial,

in that the findings, set out below, departed substan-
tially from the complaint and the appellant had no
notice of such departure and had no opportunity to
meet it.
The Findings
The findings were that the appellant was guilty, by
reason that Cottrill, in making the threat to Kershaw,
was putting into practice, the appellant company’s
policy and in the premises, the threat was the final
act of the appellant in the implementation of its policy.

2. Alternatively, the learned Industrial Magistrate was
wrong in fact in finding that the threat by Cottrill
was the final act of the appellant in the implementa-
tion of its policy. His Worship’s finding, in effect,

was that it was the policy of the appellant to apply
the “preference to Unionists clause” contained in
clause 44 of the Australian Workers’ Union Construc-
tion and Maintenance Award 1989. The “threat”
found by His Worship to have been made by Cottrill
was not, either in terms, or in its effect, the imple-
mentation of such a policy and was in fact contrary
to it.
Further, His Worship found Cottrill had no authority
from the appellant to speak on its behalf.

3. The learned Industrial Magistrate ought to have dis-
missed the complaint having found that Cottrill was
not an “Officer” of the appellant within the meaning
of section 96H(2) of the Industrial Relations Act
1979.”

BACKGROUND
At the material time, the appellant company employed a

number of employees. At the time from when this offence is
alleged to have occurred, the appellant company was building
platforms for an oil rig for use on the Northwest shelf, and Mr
Cottrill was a storeman employed by the appellant. At all ma-
terial times, Mrs Kershaw carried on business as corporate
caterers in partnership with her daughter, Tania Darlene
Kershaw, under the firm name of “Leonie’s Catering Serv-
ices”. At all material times, the respondent was an Industrial
Inspector, as defined in s.7 of the Act.

At the end of the case for the applicant, His Worship ruled
that there was no case to answer. He ruled that, whilst Mr
Cottrill was not an officer of the appellant company, there was
nonetheless a case to answer (see pages 1-4 of the Additional
Appeal Book (hereinafter referred to as “AAB”)).

His Worship also ruled that the evidence of a number of
employees of the company was admissible because those were
agents of the appellant. Further, evidence of the questions put
by the Industrial Inspectors, Mr Allan Graham Shuttleton and
Mr James Anthony Zaknich, to various persons were held to
be admissible, as were the answers to the question of which
evidence was given, but the latter as to the truth of such an-
swers. The conversations were also ruled to be relevant.

On 28 July 1995, Mrs Kershaw had received a telephone
call from Mr Frank Alexander Cottrill and she was to meet
him in the afternoon at about 4.00 to 4.30 pm at the security
gate for the project to discuss the requirements of the appel-
lant “for the contract of the food on site”. In fact, it should be
understood that the contract was not one with the respondent,
as such. There was a discussion there as to her submitting a
price for a contract for supplying food to workers on site. There
was evidence, by way of admissions to Mr Shuttleton and Mr
Zaknich, that Mr Cottrill, a storeman, had been given the task
of arranging the tenders.

It was during this conversation that it was alleged that Mr
Cottrill committed the offence of which he was later convicted.

Because of the apparent company policy, the appellant was
also liable under the Act. Prior to the conversation, Mrs
Kershaw had supplied food to the appellant for the ground
breaking ceremony of the project on or about 1 March 1995.

Mrs Kershaw’s evidence was that Mr Cottrill had contacted
her and asked her to submit a tender. She attended at the secu-
rity gate of the site, where she had a conversation with Mr
Cottrill of which she made notes. She introduced herself as
Leonie Kershaw from Leonie’s Catering Services. She used a
diary in the course of the proceedings in order to refresh her
memory of what had occurred.

Initially, the kitchen to be used for catering for the employ-
ees on site was intended to be established at the gate to the
site, according to Mrs Kershaw. She was told by Mr Cottrill
there was to be a meeting on 1 August 1995 for the company
officials to decide who would be the successful “tenderer”. I
should add that the clear evidence was that Mr Cottrill had no
part in deciding who the successful “tenderer” would be.

She was also told—
“You have to be in the AWU or Miscellaneous Workers
Union or your proposal will not be considered and you
will not be allowed on site.”

This was alleged by her to have been said by Mr Cottrill.
Mrs Kershaw was cross-examined and it was put to her that,
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when she was speaking to Mr Cottrill at the gate, he had said
that the appellant wanted to let the tender on the basis that it
would not cost them any money. She, however, denied this.

It had been the practice at some sites for the owner to supply
a kitchen for food contractors to use, she said.

When Mrs Kershaw put in her proposal, she asked for a
subsidy of $1,500.00 a month for the kitchen and that was a
subject of the conversation. She was unable to remember
whether Mr Cottrill had said that the appellant would not pay
the tenderer any money.

She said that profits were to come from the sale of food to
workers. She did deny that she said to Mr Cottrill—

“Look, what’s the story on unions for this?”
The reason which she gave for not putting into the proposal

the question of union fees was that she spoke to Mr Cottrill on
Friday, 31 July 1995 and the proposal had to be in on the fol-
lowing Tuesday. She said that she had insufficient time to
prepare and get the information from the unions as to the fees
involved.

Mrs Kershaw subsequently did do some catering for the
administrative staff of the appellant.

She made no complaint, immediately, about the statement
by Mr Cottrill concerning union membership and it was not
raised until later when she was asked for her ticket before go-
ing on site when catering for the administration. She
complained to Mr John Greerson, a director of the respondent
company. Mr Greerson said that he had told her to tell the
Industry Task Force what had happened.

On that occasion, she first made a complaint to the appellant
about Mr Cottrill’s action. She had made a note of the conver-
sation with Mr Cottrill because she made notes in her diary in
relation to business propositions. She gave her evidence, ac-
cording to the Industrial Magistrate, in a reasonably direct
manner and was not uncomfortable in the witness box. (She
was not shaken in her evidence.) In the end, notwithstanding
submissions as to her evidence, it was accepted by the Indus-
trial Magistrate.

Evidence of Mr Johannes Antonin Dijkman
There was evidence from Mr Johannes Antonin Dijkman.

He, too, had been asked to submit a catering tender which he
did. He was then the “proprietor” of “Bunbury Catering Con-
tractors”. However, the tender was unsuccessful. On the day
when he made that tender, he went with his chef, Mr Idriz
Douti, to the gate site. He said that he had recorded what hap-
pened on his computer, but later disposed of it. He first spoke
to someone in authority when he spoke to Mr Allan Shuttleton,
but by this time the matter had been put out of his mind. On 8
August 1995, he had been telephoned and asked to attend the
site. This he did. There, he met Mr Cottrill who he was told
was the storeman for the appellant and he handled the catering
contract (see page 95(AB)). At the time, according to Mr
Dijkman, Mr Cottrill said—

“You know your staff have to be union members.”
Mr Dijkman asked if the appellant could pay their fees (see

page 96(AB)). He denied that any conversation with Mr Cottrill
took place, which included his saying (see page 98(AB))—

“If I get this contract, what is the story on union member-
ship of the staff?”

and Mr Cottrill replying—
“I don’t know, I have to check with management and get
back to you.”

Mr Dijkman’s tender was not successful.
The witness’ evidence was reasonably short and his recol-

lection of what happened on the day was brief. The event
occurred in 1995 and His Worship heard the evidence in 1998.
However, because of the impact which the question of unions
had on him, His Worship was prepared to accept the evidence.

Evidence of Mr Idriz Douti
Mr Idriz Douti went to the site with Mr Dijkman on 8 Au-

gust 1995, but was present for only a short period. He gave
evidence that they met Mr Frank Cottrill. He said that Mr
Cottrill had said—

“To come on site, your staff have to be members of the
union.”

Non-union members are not allowed on site, Mr Cottrill told
them (see page 102(AB)). In cross-examination, it was put to
Mr Douti that Mr Cottrill said—

“No, we stay here at the gate to talk about it. You have to
be a member of the union to get on site.”

His Worship drew the conclusion from the evidence that Mr
Cottrill said, “at the minimum”, that persons had to be in the
union to come into the site. However, he was unable to draw
any conclusions as to whether this was a reference to the visit
by Mr Douti and Mr Dijkman or the proposal for catering.

Evidence of Mr James Anthony Zaknich and Mr Allan
Graham Shuttleton, Industrial Inspectors

Mr James Anthony Zaknich and Mr Allan Graham Shuttleton
gave evidence.

These persons were Industrial Inspectors at the time the hear-
ing occurred and at the time when they went to Bunbury to
inquire into the matter which was on 1 November 1995. Mr
Shuttleton made notes which they both relied on. They spoke
to Mr Cottrill, and advised him that they were making inquir-
ies concerning a complaint that persons had to be members of
the union, or rather, had been said to be required to be mem-
bers of the union to get on site. They told him that s.96E of the
Act was breached and Inspector Shuttleton cautioned Mr
Cottrill.

Mr Cottrill, at the time of interview, according to their evi-
dence, said that he was a storeman employed by the appellant
in Bunbury. Mr Shuttleton read from a statement obtained by
them from Mrs Kershaw (see page 186(AB)), in which she
alleged that Mr Cottrill had said—

“You have to belong to the AWU or Miscellaneous Work-
ers Union or the proposal will not be considered and you
will not be allowed on site.”

Mr Cottrill replied that he remembered this and added—
“I would have said that you would have to be a member
of your appropriate union or words to that effect.”

Mr Cottrill was questioned about statements from Mr
Dijkman and Mr Douti. Mr Cottrill told the inspectors, ac-
cording to their evidence, that he emphatically denied that he
had said they could not come on site, that is, Mr Douti and Mr
Dijkman, but that he possibly said (see page 188(AB))—

“You need to be in a union.”
Mr Cottrill, in answer to a question, said that he believed

that it was company policy to require people coming on site to
belong to a union, according to the evidence, and that he ini-
tially got that idea from Mr Shaun McGarry.

The two inspectors then spoke to Mr Shaun McGarry, Ad-
ministrative Contract Manager for the appellant. He denied
that he gave any instructions to Mr Cottrill or anybody else
that workers on site have to join a union. He said that he had,
however, discussed union coverage with Mr Cottrill. Mr
McGarry said that it was an option that one of the caterers
might have been told that if they did not want to join the un-
ion, they could put the canteen outside the gate and work from
there. He said “you cannot insist that they belong to a union”.

Mr Zaknich said that it was Mr McGarry’s statement that it
was the latter’s responsibility to arrange the contract for cater-
ers on site. Mr McGarry, according to Mr Zaknich, said that
the company would prefer people on site to join a union be-
cause he had seen what union convenors do to people on site
who are not members of a union.

Mr McGarry said that his interpretation of what he said to
Mr Cottrill was that it would be in the interests of employees
to join a union, but it was not openly discussed, and he, Mr
McGarry, could have suggested which union. He said that they,
meaning, on my understanding, the appellant, thought that
people coming on site ought to be in the appropriate union.

The two inspectors then went to speak to a Mr John Greerson,
whom they informed that they wished to discuss allegations
that the storeman, Mr Cottrill, had told several people that
they had to belong either to the Miscellaneous Workers’ Un-
ion or the Australian Workers’ Union. They read from a
statement of Mrs Kershaw and, later, statements from Mr
Dijkman, to Mr Greerson.

Mr Greerson told them that he was the appellant’s Project
Manager for the Wandoo Alliance site at Bunbury. Mr Greerson
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instructed Mr Cottrill, according to Mr Zaknich, to organise
the catering contracts.

To some extent, it was company policy to require union
membership, Mr Greerson said, according to Mr Zaknich, but
Mr Greerson also said, according to Mr Zaknich, that there
were non-unionists on site and some people had torn up their
union tickets. They work under an award with a preference
clause in it and it is company policy, to some extent, to apply
the preference clause. Mr Greerson said that he did not know
if that clause applied to caterers, according to Mr Zaknich (see
page 138(AB)).

The inspectors then spoke to a Mr Donald McCaulay, the
Engineering Manager. Mr McCaulay said that they cannot say
that persons have to be in a union. The company policy was
that they would indicate that it was “necessary no preferable”
to be in a union, they would prefer people to be in the appro-
priate union, he said was alleged to have said.

Mr Zaknich said that Mr McCaulay told him that Mr
McCaulay and another person made the choice of caterer after
Mr Cottrill had done the preliminary work (see page 141(AB))
(my underlining). Mr McCaulay was said to have said this
after he was asked what the company policy about people com-
ing onto the premises was, and he also said—

“If a truck driver came through the gates we would ex-
pect him to be in the TWU.”

Mr Zaknich said that Mr McCaulay told him that he had had
nothing to do with the catering contract until the process was
completed, that Mr Cottrill handled it all and dropped the four
applications in.

The successful application was selected by Stuart and Mr
McCaulay, however.

The inspectors then spoke to Mr Dale Rogers, the Superin-
tendent in charge of Field Operations, on site at Bunbury. He
said, according to them, that it was lousy that Mr Cottrill would
be taking the rap for company policy after doing his job. Ac-
cording to their evidence, he told Mr Shuttleton and Mr Zaknich
that company policy was that anybody that came onto the ap-
pellant’s site in Bunbury was to be a member of the AWU or
the appropriate union. He said that the policy had not changed
to his knowledge. Mr Rogers said that he had not been told
that the policy had been changed and Frank (Cottrill) was only
doing his job as instructed.

Several days later, on 8 November 1995, Mr Shuttleton, with
Mr Zaknich, spoke to Mr John Dunkley, who was State Man-
ager for the appellant. They did so in Altona Street, West Perth,
the main office of the appellant, and he read from Mr Cottrill’s
statement to him.

Mr Dunkley, inter alia, said (see page 146(AB))—
“Our advice is that we are acting according to the award.
We give preference to unionists. We are respondents to
the federal award. With 200 on site we only have to pick
one in fifty. Clearly we can pick all unionists.”

Mr Shuttleton mentioned the complaint that Mr Cottrill said
that persons could not come on site unless they were union
members. Mr Shuttleton asked Mr Dunkley if it was company
policy to not let people on site without being in the union and
he said that they relied on the preference to union clause “in
the award”. The award is a Federal award, “The Australian
Workers’ Union Construction and Maintenance Award 1989”.

His Worship observed that Mr Zaknich and Mr Shuttleton
were not broken down in any way in cross-examination.

Evidence on Behalf of the Respondent
There was no evidence called on behalf of the appellant, at

first instance.

FINDINGS
The learned Industrial Magistrate made the following find-

ings and reached the following conclusions—
1. Mr Cottrill was not an officer of the company and

therefore the excuse that the appellant took all rea-
sonable steps has no application in the case.

2. The matter was not a Federal matter and the parties
agreed that Federal legislation does not apply.

3. Having regard to what Messrs McGarry, Greerson,
McCauley, Rogers and Dunkley told the inspectors,

His Worship said that he was prepared to draw a con-
clusion, beyond reasonable doubt, that there was a
policy relating to union membership and the basis
for the policy was the belief in the application of the
Federal award.

4. Mr Cottrill did not give evidence. His Worship re-
ferred to the evidence of Mrs Kershaw and accepted
her version and found that he was satisfied, beyond
reasonable doubt, on the evidence, that there was a
threat, as alleged.

5. (a) Based on the evidence of the conversation
between the inspectors and company manag-
ers, a conclusion can be drawn that the
managers were acting as the company.

(b) That evidence was admissible.
6. For those reasons, and the policy to which he was to

refer, the learned Industrial Magistrate was prepared
to draw a conclusion beyond reasonable doubt that
the managers were acting as the company.

7. The conversation between Mrs Kershaw and Mr
Cottrill and between Messrs Dijkman, Douti and
Cottrill showed a consistent approach by Mr Cottrill
to union membership.

8. (a) Mr Cottrill’s comments showed that what he
was saying was the company’s policy being
put into practice.

(b) Mr Cottrill is not an officer of the company.
9. (a) If there is not a rational reason otherwise, and

none has been forthcoming, the conclusion can
be safely drawn that this was the final act of
the company in the implementation of its
policy.

(b) That conclusion depends on how His Worship
was to deal with the evidence of conversations
with the company managers.

(c) If there was no basis to draw any conclusions
as to the position of company managers, then
what Mr Cottrill had to say could be taken no
further.

(d) From the evidence of the managers, he was
able to draw a conclusion beyond reasonable
doubt that there was a policy relating to union
membership and the basis was a belief in the
application of the Federal award. This reason
was the most credible.  (See pages 23 and 24
(AB) and the statements of Mr McGarry, Mr
Greerson, Mr McCaulay, Mr Rogers and Mr
Dunkley.)

(e) The charge against Mr Cottrill was that he
threatened that discriminatory action might be
taken against Mrs Kershaw by virtue of the
circumstance that she was not a member of an
organisation of employees.

(f) Mr Cottrill gave no evidence. His Worship
accepted Mrs Kershaw’s evidence.

(g) His Worship was satisfied beyond reason-
able doubt that there was a threat made as
alleged.

ISSUES AND CONCLUSIONS
1. The complaint against the appellant in this matter was

that it threatened that discriminatory action might be taken
against Mrs Leonie Rosana Kershaw, by reason of the circum-
stance that Mrs Kershaw was not a member of an organisation
of employees. That is forbidden by s.96E(1)(a) of the Act, and
quite clearly.

2. Presumably, the discriminatory action relied upon was
“action” within the meaning of s.96E(4)(a) and (b) and not
(c).

3. In addition, the complaint alleged that, in threatening that
discriminatory action, the appellant was not excused by
s.96H(2) of the Act.

4. Under s.96H(2) of the Act, once an officer of a corpora-
tion is found guilty of an offence against, inter alia, s.96E, the
corporation is, by the operation of the sub-section, guilty of
that offence.
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The corporation, as defined in the Corporations Law, is not
guilty of that offence if it proves that all reasonable steps were
taken by it to prevent the commission by the corporation or its
officers of offences under s.96E of the Act, inter alia. (The
respondent was a corporation, as defined in the Corporations
Law.)

5. It should be noted that the discriminatory action was par-
ticularised (see pages 13-14(AAB)) in relation to the charge
against Mr Cottrill (and see above)—

“(ii) The defendant had a conversation with Leonie
Rosana Kershaw in relation to her potential submis-
sion of a tender for a contract to provide catering
services for Leighton Contractors Pty Ltd’s Bunbury
North Shore site;

(iii) In the course of that conversation, the defendant told
Ms Kershaw that she would have to belong to the
AWU or the Miscellaneous Workers Union or her
proposal would not be considered and she would not
be allowed on site. This constituted a threat that “dis-
criminatory action” may be taken, within the meaning
of that phrase in s.96E(4) of the Industrial Relations
Act 1979.”

5. It seems to have been common ground that Mrs Kershaw
was not a member of an organisation, as defined in s.96A of
the Act, where the word is defined to mean—

“an organization of employers or an organization of em-
ployees”

6. An organisation of employees includes, by the same defi-
nition, inter alia—

“an organization of employees whether constituted, in-
corporated or registered under this Act or any other Act
or under any Commonwealth Act...”

7. Organisations of employees include, inter alia, such or-
ganisations registered under the Act of which the AWU is one.

8. Put briefly, the elements of the appellant’s offence were
that it threatened discriminatory action against Mrs Kershaw
by refusing to make use of or agree to make use of services
offered by her, she not being a member of an organisation of
employees, and it not being the policy of the appellant to al-
low persons on site unless they were members of an relevant
“union”, i.e. organisation of employees.

9. The effect of s.96H(2) of the Act is as follows—
(a) It is not necessary to establish that the officer con-

cerned was acting within the scope of his authority,
absent the necessary steps by the organisation, the
organisation is guilty.

(b) If an officer of a corporation is guilty of an offence
against s.96E, then the corporation is also guilty of
that offence.

(c) The corporation is not guilty of that offence if it
proves that all reasonable steps were taken by the
corporation to prevent the commission by the corpo-
ration or its officer (a term not defined in the Act) of
an offence under s.96E, inter alia.

10. It was not in issue that the appellant was, at all material
times, a corporation, as that term is defined in s.96H(3) of the
Act, by the Corporations Law.

11. By virtue of s.72 of the Justices Act 1902 (as amended),
the complaint, insofar as it might be said to be a complaint of
a simple offence or other matter, negatives the exemption,
exception, proviso or condition contained in s.96H(2) and it
was, therefore, unnecessary for the complainant to prove that
negative. In fact, the defendant was then called upon to prove
the affirmative in its defence, the affirmative being that it had
taken all reasonable steps to prevent the discriminatory action
being taken (see the Justices Act 1902 (as amended) s.72(1)).

12. By virtue of s.96E and s.96H(2) of the Act, a corpora-
tion, as defined, may commit offences under s.96E through its
officers or employees, acting within the scope of their em-
ployment, although an agent, acting within the scope of his
agency, may also make the company vicariously criminally
liable. This is because s.96E does not modify the common law
(see Ducasse v TWU and Another 76 WAIG 330 (IAC) per
Kennedy J, at page 331 per Franklyn J and at 332 per Rowland
J).

As I have said, s.96H(2) of the Act prescribes criminal li-
ability in a corporation, if an officer is guilty of a s.96E offence
unless the company (corporation) is able to prove that all rea-
sonable steps were taken by the company to prevent the
commission of the offence.

Once, however, His Worship held that Mr Cottrill was not
an officer, within the meaning of s.96H(2) of the Act, s.96H(2)
and all of its implications fell by the wayside.

THE CASE
I now turn to the case which was before His Worship. The

case was that Mr Cottrill was an officer of the appellant and
that the appellant was not excused under s.96H of the Act (see
pages 34, 35, 45, 253, 279, 280, 281, 296, 297, 307, 321 and
353 (AB)).

It is also quite clear, as was submitted, that Mr Cottrill was
not an officer of the appellant (see pages 22-23(AB)). That is
what His Worship found.

The question then was whether Mr Cottrill was, as an em-
ployee, an agent of the appellant company, acting within his
ostensible authority.

It was submitted that the case was not run on the basis that
Mr Cottrill was an agent of the appellant, although this point
was the subject of submissions by Counsel for the appellant
(see pages 392-393(AB)) at first instance. It was also submit-
ted that His Worship implicitly found that Mr Cottrill was not
an agent (see pages 254, 392-393(AB)).

Part VIA of the Act deals with “Freedom of Association”
and includes prescriptions preventing certain conduct and the
prescription that certain conduct constitutes an offence.

It was common ground that the appellant was, at all material
times, a corporation.

S.96E defines, prohibits and constitutes as an offence dis-
criminatory action in various forms.

The most apposite definitions, for the purposes of these com-
plaints, were as follows—

“Discriminatory action” in relation to a person means—
(a) Refusing to make use of, or refusing to make use of

any service offered by any person.
(b) Refusing to receive, or refusing to agree to receive

any goods offered by the person.
At common law, a corporation is vicariously liable for an

offence committed by its servant or agent in the course of his
employment or agency in the same circumstances as an em-
ployer or principal who is a natural person (see Ducasse v
TWU and Another (IAC)(op cit) per Franklyn J at page 332).
(See, also The King and Another v Australasian Films Lim-
ited and Another [1921] 29 CLR 195 at 214-215 as well.)

However, in order to avail itself of s.96H(2), it was neces-
sary for the respondent to establish that Mr Cottrill was an
officer of the appellant, by virtue of the fact that the principal
offender was one of its officers or members. It does not follow
from this that an employee organisation is not liable if it has
acted directly through an agent who was not an officer or mem-
ber (see per Kennedy J in Ducasse v TWU and Another
(IAC)(op cit) at page 330).

It could not then be found that the appellant was guilty, but
for proof by the respondent. After hearing argument, His Wor-
ship ruled that Mr Cottrill was not an officer. It followed that
s.96H(2) of the Act could not apply. That finding was made at
the conclusion of the complainant’s case at first instance. How-
ever, there still remained a case to answer which was responded
to, not by evidence, but by submissions.

That ruling has not been appealed against. No further evi-
dence was called after the ruling but, as Mr Gilmour submitted,
Mr Robbins, of Counsel for the appellant (the respondent at
first instance), made submissions still based on the applica-
tion of s.96H(2) of the Act, that all reasonable steps had been
taken to prevent the commission by the corporation of its of-
ficers of an offence under s.96E. Those submissions were
irrelevant.

At all material times, the particulars which applied were that
Mr Cottrill acted as an agent of the appellant at the time when
he threatened the discriminatory action particularised in com-
plaint 71. The complaint was not withdrawn, I observed above.
In any event, it might be said that an allegation of a company’s
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liability implies allegations of unaccountability or dual corpo-
rate liability, which may need to be particularised.

Alternatively, the complaint alleged that Mr Cottrill was an
officer of the company when he threatened the discriminatory
action alleged. Particular (ii) was not required to be answered
once the Industrial Magistrate ruled that Mr Cottrill was not
an officer. Mr Robbins’ submissions relying on it were irrel-
evant and could play no part in the Industrial Magistrate’s
disposition of the case once the Industrial Magistrate ruled
that Mr Cottrill was not an officer of the corporation.

The first particular alleging agency was not abandoned at
any time and s.96H of the Act does not exclude, as was de-
cided in Ducasse v TWU and Another (IAC)(op cit), a finding
that the defendant committed the acts alleged to have been
committed by it through an employee or an agent.

The particular that Mr Cottrill was an agent was never aban-
doned. That part of the case remained alive. That part of the
case was referred to in his final address by Mr Hodge, counsel
for the defendant at first instance. It is fair, therefore, to say
that the decision not to call evidence was made or should have
been made, taking into account what the complaint still al-
leged.

That the act, in the case of a corporation, could always be
committed through an employee or agent, is, of course, part of
the common law and left undisturbed by s.96H(2) of the Act.
S.96H(2) is merely a provision which imposes strict fault, sub-
ject to a defendant corporation exculpating itself where a
corporation’s officer is guilty of an offence. Given the par-
ticulars provided, the evidence was more than evidence used
to “negative” the operation of s.96H of the Act.

It follows that, if a corporation’s officer is not guilty of an
offence, liability can always be proven otherwise. There is no
doubt that that question remained alive in this case.

The discriminatory act alleged against the appellant com-
pany was alleged to have been committed by it because Mr
Cottrill was guilty of a discriminatory act himself and he was
an officer of the appellant. He was found not to be. The allega-
tion then faced was that he was an employee and, indeed, an
agent, acting for the appellant corporation, within the scope of
his authority.

That is distinguishable as a question from the question
whether the corporation acted through Mr Cottrill who was its
mind and will.

Criminal Liability of a Corporation
A corporation may be made criminally liable by primary

(direct) liability or it may be made criminally liable by sec-
ondary (vicarious) indirect liability (see Lennard’s Carrier Co
v Asiatic Petroleum Co Ltd [1915] AC 705 at 713 per Haldane
LC).

A company may be dealt with as a principal offender in cir-
cumstances where it is possible to establish an identity between
the human offender who perpetrated the offending act, and the
company so that the acts of the individual are treated as the
acts of the company (see Lennard’s Carrier Co v Asiatic Pe-
troleum Co Ltd (op cit), see also Tesco Supermarkets Ltd v
Nattrass [1972] AC 153, where a store manager was held not
to be the directing mind and will of the company. He was a
mere cog in the machine.) (See, also S & Y Investments (No
2) Pty Ltd (In liq.) v Commercial Union Assurance Co of
Australia Ltd (1986) 44 NTR 14 at 29 (NTCA) per Asche CJ.)

Determining whether or not a person’s activities and inten-
tions can be attributed to a company is a question of law to be
decided, taking into account all of the facts (see Tesco Super-
markets Ltd v Nattrass (op cit) at page 170 per Lord Reid). Of
interest, too, is Bernard Elsey Pty Ltd v Commissioner of Taxa-
tion (Cth) (1969) 121 CLR 119.

An express delegation of powers to an officer, even a rela-
tively junior officer, makes matters simpler. Where no single
officer possesses the appropriate state of mind on his or her
own, but several officers each possess information which, when
taken together, would amount to the requisite state of mind,
the knowledge of several offices can be attributed to the com-
pany, so that it was deemed to have the appropriate state of
mind, albeit as a composite of knowledge from several serv-
ices (see Brambles Holdings Ltd v Carey (1976) 15 SASR
270 at 275-276 (FC) per Bray CJ and Entwells Pty Ltd v Na-
tional and General Insurance Co Ltd 5 ACSR 424 (SCWA)

per Ipp J. His Honour Ipp J held, inter alia, applying Tesco
Supermarkets Ltd v Nattrass (op cit) and Lennard’s Carrier
Co v Asiatic Petroleum Co Ltd (op cit), that the “active and
directing will” of a company may be constituted by the minds
of several persons, each acting separating and independently
of the others. In such event, the acts and mind of one of such
persons, who so acting may be the acts and mind of the com-
pany itself.

Thus, unless Mr Cottrill was an officer who was the em-
bodiment of the company in what he did, on the directing will
and mind of the company, the company was not liable.

However, the corporation cannot know or believe two con-
tradictory things at once. It is a rational belief, not
schizophrenia, which is to be attributed to it.

Vicarious liability, the secondary liability, for offences is not
to be confused with primary liability referred to in the preced-
ing paragraph.

Companies may be held liable under certain statutes for of-
fences actually committed by any of their employees, servants
or agents. The effect of the legislation of this type is to impose
strict liability on a company for the acts and the state of mind
of those whom it employs or engages when they act within the
scope of their employment or authority (see Howard: The
Criminal Law, 5th Edition).

Whether a statute imposes vicarious liability will depend on
the wording of the Act (see Ducasse v TWU and Another
(IAC)(op cit) as authority for the proposition that the Act does)
and which, on that authority, I hold.

There is a third matter raised which requires some clarifica-
tion. The evidence as to what the various “managers” said was
admitted and used by the Industrial Magistrate as evidence of
what the appellant’s policy was.

Statements made to third persons by an agent, within the
scope of the agent’s authority and during the continuance of
the agency, may be received as admissions against the princi-
pal in litigation to which the latter is a party.

The existence of the agency must be proved before the agent’s
admission can be received against the principal; proof of agency
cannot be found in the statement itself (see Chappell v A. Ross
& Sons Pty Ltd [1969] VR 376 (FC) and Fire & All Risks
Insurance Co Ltd v Caratti (Bullfinch) Pty Ltd [1969] WAR
49.) Agency can, however, be sometimes implied from the
circumstances. This principle, of course, applies to employees
(see Markovina v R (1996) 16 WAR 354 at 382-383 (FC)). In
this case, there was no challenge to the evidence and the find-
ing that Mr Cottrill was an employee, subject to the control
and direction of the respondent. Once that was the case, the
question of his authority to act as he did remained open on the
particulars.

Mrs Kershaw’s version of events was accepted. Accordingly,
His Worship found that Mr Cottrill told her, amongst other
things, when she inquired about the “tender”—

“... that I had to have the prospectus in by Tuesday, the
1st August and we had to belong, meaning me, the com-
pany, had to belong to the AWU or the Miscellaneous
Workers’ Union or our proposal would not be considered
and we would not be allowed on site.” (See page 68(AB).)

Mr Cottrill was a storeman, on the evidence, and, at all times,
the decision as to who the successful “tenderer” was, was for
the decision of management persons, not him. There was no
evidence that he had any say in the matter at all. That finding
was not challenged on appeal.

I now turn to the other evidence. However, I should first say
that the proposals to be considered by the appellant were not
tenders for a contract with the appellant. They were in fact
proposals to be licensed to go on site and sell food and drinks
to the appellant’s employees. The proposal was actually lodged,
but unilaterally withdrawn by Mrs Kershaw and her partner,
her daughter, because of costing difficulties.

Putting aside, for the moment, Mr Dijkman’s and Mr Douti’s
evidence of their experience, I turn to the evidence of admis-
sions made to the Industrial Inspectors, Mr Zaknich and Mr
Shuttleton, which I have summarised above.

There was evidence that Mr Cottrill said that people had to
be in a union to get on site to work. The Industrial Magistrate
found that Mr Cottrill was involved in the administration of



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 153979 W.A.I.G.

the affairs of the company, albeit the final link (see page 4
(AAB)). His Worship found that the answers to the questions
were admissible as against the appellant.

It is not in dispute that the appellant had complete legal con-
trol over the acts of Mr Cottrill. Further, a corporation has, in
a proper case, the combined knowledge or belief possessed by
a number of its officers in the authorities to which I have re-
ferred above. However, it cannot know or believe two
contradictory things at once.

In this case, there was sufficient evidence accepted by the
Industrial Magistrate that, in the commission of the offence,
Mr Cottrill was acting as the employee and agent of the com-
pany. He had authority to arrange the “tendering process” for
the site, a fact acknowledged by Mr Hodge in his final address
(see page 392(AB)), and as an agent.

I am of opinion, too, that the fact that Mr Cottrill was an
employee and agent was adequately raised by the particulars,
was never abandoned and was open, on the evidence, to sup-
port the finding made. There was substantial evidence that Mr
Cottrill acted as an agent and within the scope of his authority.
The admissibility of the statements of admission was evidence
of this relationship and evidence of the company policy.

It was held that evidence of the statements made by Mr
Cottrill and others were made within the scope of their author-
ity. It was held, too, that they were all acting within their
authority. The Industrial Magistrate found that Mr Cottrill
executed the company’s policy in advising Mrs Kershaw and
other “tenderers” that they had to be members of a union in
order to have their tender considered. What was the policy
and was it known by Mr Cottrill? The evidence of Mr
Greerson’s statement was that it was not company policy to
require a tenderer to belong to the AWU or the Miscellaneous
Workers’ Union or to not allow that person on site if they did
not have that membership.

Mr Greerson’s evidence was that the appellant worked un-
der an award and applied the preference clause, which required
them, to some extent, to have people coming on site belong to
a union. Mr Don McCaulay, the Engineering Manager, who
told Mr Shuttleton and Mr Zaknich that guidelines given to
Mr Cottrill were given to Shaun McGarry. His evidence was
that it was “necessary – no preferable” for persons to be mem-
bers of a union. He also said that it was not policy on the
contracts he led to require union membership, but that the com-
pany policy was that they prefer people to be in the appropriate
union.

Mr Rogers made it clear that it was company policy to re-
quire union membership.

Mr John Dunkley, the State Manager, said that the advice is
that they were acting in accordance with the federal award
which gave preference to unionists. With 200 on site, they
only have to pick one in fifty. They can pick all unionists. He
got the impression from Shaun that all people coming on site
would have to belong to a union.

Mr Shaun McGarry, the Contracts Officer, was said, in the
evidence of his statement, that Mr Cottrill said that the admin-
istration said that it would be preferable if people coming on
site belonged to a union. Mr McGarry also admitted that it
was a suggestion that persons not in a union set up the cafete-
ria or canteen outside the gate. He said that they preferred
people coming on site to belong to a union, because he had
seen what union convenors do to people on site who are not
members of a union.

Mr McGarry conceded, according to the evidence of Mr
Shuttleton, that it was company policy for people coming on
site to belong to a union. Mr Greerson was the Project Man-
ager.

Because of divergences between those statements admitted
in evidence, His Worship reached a conclusion that the man-
agers were acting as the company, which he was entitled to
do. He also drew a conclusion from the evidence that there
was a policy relating to union membership and the basis for
relief was a belief in the application of the federal award, which
he found was not applicable. (In any event, the Federal award
required preference to be given only to AWU members.)

It was open to the Industrial Magistrate to draw that infer-
ence from the evidence. Mr Greerson referred to preference.
Mr McGarry denied that there was a requirement for union

membership, but put it pretty strongly that that was a prefer-
ence, as did Mr Greerson and Mr Dunkley. There was no denial
that what Mr Cottrill said was categorically wrong. There was,
too, Mr Rogers’ statement that it was not.

In my opinion, therefore, there was sufficient for His Wor-
ship to find that there was a policy of company “preference
for unionists” on site, strong enough to enable Mr Cottrill to
say, within the scope of his authority as the “arranger of ten-
ders”, that persons would not be able to come on site or be
accepted as “tenderers” if they did not have appropriate “un-
ion” membership.

Put another way, it was open to find that there was such a
strong element in the evidence of all the admissions made of a
strong requirement for union membership for persons “com-
ing on site” that the Industrial Magistrate was properly able to
find as he did. His Worship was entitled to find the complaint
proven as particularised by particular (i).

It is quite clear that Mr McGarry and others combined with
him to act within the scope of their authority to voice and
convey, through Mr McGarry, the company’s policy with au-
thority. There was, within the principle, a combined statement
of company policy conveyed by Mr McGarry to Mr Cottrill,
sufficient to enable Mr Cottrill to act within the scope of his
authority, as defined by the company policy connected to him
to say that (and I paraphrase) “if you are not a member of the
appropriate authority, you won’t get the tender and you can’t
come on site”. That statement was not challenged as a threat
of discriminatory action, as defined, and was found to be such.

In my opinion, too, the statements made by all of the man-
agers were generally admissible in the proceedings. The
evidence was admissible as part of the res gestae rule and some
evidence of truth of what Mr Cottrill said. There is evidence,
also, that he was acting in the course of his employment, and
that he expressed something close to what he was instructed
to do by Mr McCaulay.

The statement which Mr Cottrill made was indubitably part
of the res gestae (see R v Dodd [1960] WAR 42, by which the
Full Bench is bound and Jemelielita v The Queen (1995) 81A
Crim Rep 409 (Court of Criminal Appeal WA)) and was in
consequence of instructions given by his employer. Miller ’s
Great Northern Hotel Pty Ltd v Fingleton 7 SASR [1974] 35
is distinguishable on that basis.

As to the question of natural justice being denied, the case
of agency was squarely raised by the charge itself, by the par-
ticulars and by the evidence led. The question of authority
was covered in addresses.  The appellant had ample notice of
the case against it.  There was adequate opportunity to call
evidence to refute the evidence of agency and to otherwise
make submissions. That ground also fails.

I have considered all of the submissions and all of the au-
thorities. I am not persuaded that His Worship erred, as he is
alleged to have, on the grounds of appeal. For those reasons, I
would dismiss the appeal.

COMMISSIONER J F GREGOR: I agree with the conclu-
sions reached by His Honour the President. It is clear that the
appellant in this matter had the opportunity to deal with matters
concerning agency. These were raised in the charge itself. The
prosecutor provided the particulars as it is required to do and the
appropriate evidence was led. It was for the appellant in this
matter to decide whether it would call evidence in opposition of
the arguments, particulars and facts led but it opted not to do so.
That being the case, in my respectful view, it foregoes the op-
portunity to raise on appeal questions of denied natural justice.

The only other matter I need to raise deals with the conclu-
sions His Worship reached concerning the preference clause
and his conclusion that the matter before him was not a Fed-
eral matter and therefore Federal legislation did not apply. In
pages 358—366 Mr Hodge, who appeared at first instance for
the appellant, discusses the relevance of the Federal Award
and makes some concessions about its application. It could be
that those concessions give rise to questions about the context
on which the evidence of Mr Dunkley and Mr Greerson were
given. However, the matter is not raised as a ground of appeal
nor was it brought to the attention of the Full Bench during the
appeal and it is therefore inappropriate that I take the issue
further. I agree with the conclusions that His Honour the Presi-
dent has reached about that evidence and the influence it has
had on the outcome of the proceeding before His Worship.
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I would dismiss the appeal.
COMMISSIONER S J KENNER: I have had the advantage

of reading in draft the reasons of His Honour the President. I
agree with those reasons. I wish to add the following observa-
tions of my own in relation to the grounds of appeal.

The background to the proceedings before His Worship and
the grounds of appeal have has been set out by his Honour the
President in detail and I need not refer to them any further.

Ground 1
The gravamen of the appellant’s complaint in relation to this

ground of appeal was that the case as put by the respondent
before His Worship was based upon the provisions of s 96H(2)
of the Act, and not on the alternative basis that Mr Cottrill, as
an employee of the appellant, was either acting within the
course of his employment or alternatively was acting as an
agent within the scope of his agency, when the relevant con-
duct occurred. It was submitted by Mr Gilmore, senior counsel
for the appellant, that in substance, the case run by the re-
spondent relied upon a finding by His Worship that Mr Cottrill
was an “officer” of the appellant, and his conduct was not
excused for the purposes of s 96H(2) of the Act. As His Wor-
ship found (which finding was not attacked on appeal) that Mr
Cottrill was not an officer of the appellant, and the respondent
did not run its case on the alternative basis that Mr Cottrill
was an agent of the appellant, then the appellant’s conviction
could not have been sustained on this basis.

It was submitted further by the appellant, that as His Wor-
ship found that Mr Cottrill was in effect, in making the threat
as to union membership, implementing the appellant’s policy
in relation to union membership, and was not authorised to
speak on behalf of the appellant in this regard, then by deduc-
tion, the appellant was held vicariously liable at common law,
by reason of Mr Cottrill acting in the course of his employ-
ment, in making the relevant threat. Having regard to relevant
authorities concerning the scope and role of the provision of
particulars in criminal matters, the appellant said that in this
case, it was denied natural justice because the respondent’s
case was not put on the basis that Mr Cottrill was an employee
acting in the course of his employment, and in the absence of
such a finding by the court, the appellant was deprived of the
opportunity of contesting whether or not Mr Cottrill was so
acting. It was also submitted that the finding that Mr Cottrill
was, by his conduct, implementing the appellant’s policy, con-
stituted a material departure from the complaint, thereby
prejudicing the appellant.

Counsel for the respondent argued that whether or not Mr
Cottrill, in making the threat to Ms Kershaw, was implement-
ing the appellant’s policy, was a matter that was fundamental
in the proceedings before His Worship. Counsel submitted that
both the appellant and respondent extensively addressed this
issue, and the evidence adduced by the respondent in support
of it, at various stages of the proceedings, including when chal-
lenges were made to the admissibility of evidence; for and
against a “no case to answer” submission; and at the conclu-
sion of the proceedings. It was also said by counsel for the
respondent that the appellant was clearly on notice of the al-
ternative particular that Mr Cottrill was acting as an agent on
behalf of the appellant. It was said that the issue of the possi-
ble vicarious liability of the appellant at common law was
expressly dealt with by counsel for the appellant in his sub-
missions during the proceedings. The respondent also referred
to the matter of the appellant’s policy and Mr Cottrill’s role in
implementing it as “a live issue” in the various preliminary
rulings by His Worship, regarding the admissibility of evi-
dence and in the “no case to answer” ruling.

The Complaint and Particulars
Relevantly, the complaint against the appellant alleged that

on 28 July 1995, at Bunbury, it “not being excused by s 98H(2)
of the Industrial Relations Act, 1979, threatened that discrimi-
natory action may be taken against LEONIE ROSANA
KERSHAW by reason of the circumstance that LEONIE
ROSANA KERSHAW was not a member of an organisation
of employees, contrary to s 96E(1)(a) of the Act.”

By letter dated 27 May 1996, the Crown Solicitor’s office
wrote to the solicitors for the appellant, setting out the par-
ticulars of the complaint both against it and Mr Cottrill, who
was also charged as a person who had committed an offence

against s 96E of the Act by reason of the threat as to union
membership. In order to appreciate the particulars of com-
plaint against the appellant, it is necessary to also set out the
particulars of the complaint against Mr Cottrill. Formal parts
omitted, that letter provided as follows—

“ In relation to the charge against the defendant Cottrill
the particulars of the offence are as follows—

i The offence was committed at the Security Gate of
Leighton Contractors Pty Ltd North Shore site near
Bunbury, at approximately 4.30pm on 28 July 1995;

ii The defendant had a conversation with Leonie
Rosana Kershaw in relation to her potential submis-
sion of a tender for a contract to providing (sic)
catering services for Leighton Contractors Pty Ltd’s
Bunbury North Shore site;

iii In the course of that conversation, the defendant told
Ms Kershaw that she would have to belong to the
AWU or the Miscellaneous Workers’ Union or her
proposal would not be considered and she would not
be allowed on site. This constituted a threat that “dis-
criminatory action” may be taken, within the meaning
of that phrase in s 96E(4) of the Industrial Relations
Act, 1979.
Otherwise this complaint is sufficiently particular-
ised.

In relation to the charge against the defendant Leighton
Contractors Pty Ltd, the particulars of the offence are—
(i) Frank Alexander Cottrill was acting as an agent of

the defendant company at the time when he threat-
ened the discriminatory action particularised above;

(ii) In the alternative, Frank Alexander Cottrill was an
officer of the defendant company when he threat-
ened the discriminatory action particularised above
and the complainant relies on s 96H(2) of the Indus-
trial Relations Act, 1979.
This complaint is otherwise sufficiently particular-
ised.
…”

The relevant statutory provisions have been set out by His
Honour the President in his reasons. Section 96H(2) is a pro-
vision that imposes statutory criminal responsibility on a
corporation, in the event it is established that an officer of the
corporation is guilty of one of the offences under ss96C, 96D,
or 96E. Whilst s 96H(2) contains an exculpatory provision,
such that a corporation will not be guilty by reason of its offic-
er’s conduct, if it proves that all reasonable steps were taken
by it to prevent the commission of the offence, the onus to
establish this is on the corporation and not the prosecution.
Furthermore, the existence of a charge under s 96E of the Act,
against a corporation, averring the absence of an excuse under
s 96H(2), does not preclude criminal responsibility of the cor-
poration, based upon vicarious liability at common law:
Ducasse v Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch (1996) 76 WAIG
330.

In this case, the respondent put the appellant on notice, by
the provision of its particulars, that it would not be solely rely-
ing upon the statutory provisions in s 96H(2) of the Act, in
order to establish the appellant’s guilt on the charge as pre-
ferred.

As a matter of general principle, a defendant to criminal
proceedings is entitled to know what offence he or she is fac-
ing and is entitled to be supplied with such particulars of the
alleged offence as are reasonably necessary to enable a de-
fence to be mounted: Johnson v Miller (1937) 59 CLR 467;
Cook’s Hotel Pty Ltd v Pope (1983) 34 SASR 292. In the ab-
sence of an amendment, particulars which do not identify the
essential factual ingredients of the actual offence charged, may
be fatal to a prosecution: Johnson v Miller (supra); Boral Gas
(NSW) Pty Ltd v Magill (1995) 37 NSWLR 150. The impor-
tance of proper particulars in cases involving serious charges
is well established: Coward v Stapleton (1953) 90 CLR 573 at
579-580; Interstruct Pty Ltd v Wakelam (1990) 3 WAR 100 at
118.

In Bunnings Forest Products Pty Ltd v Shepherd (unreported
Full Court Supreme Court of WA 5 May 1998) the court con-
sidered an appeal from a conviction by a Magistrate under
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s 19 of the Occupational Safety and Health Act 1984. Anderson
J, after considering the relevant principles concerning the suf-
ficiency of particulars in criminal matters, concluded in that
case, there was such a substantial departure from the particu-
lars of the complaint in the case as put by the prosecution, that
there had been a miscarriage of justice. When considering the
conduct of the proceedings, Anderson J observed as follows at
14—

“In my opinion, if the case below had been conducted in
an orthodox manner, it would have been dismissed for
want of proof of the central element in the prosecution
case as particularised, that, at the time he met his death,
the deceased was engaged in attempting a task which he
had been instructed to perform. When a person is charged
on particulars giving one set of facts, he really cannot be
convicted on proof of a different set of facts—at least not
unless he has had a fair opportunity of defending himself
on those different facts (Boral, supra)… If that is how the
case was put (and it is not possible to be completely sure),
it was, of course, a very different case from the case par-
ticularised.”

For the reasons that follow, the circumstances arising in
Bunnings (supra) were very different to those arising on this
appeal. In my view, the appellant was sufficiently on notice of
the case that it had to meet and had an adequate opportunity to
present its case.

As noted above, central issues in the proceedings before His
Worship were what was the appellant’s policy in relation to
union membership and secondly, what was Mr Cottrill’s role,
if any, in the implementation of that policy. Those issues were
the subject of extensive evidence adduced by the respondent
through the evidence of Ms Kershaw (AB 63-93); Mr Dijkman
(AB 94-101); Mr Douti (AB 101-105); and industrial inspec-
tors Zaknich (AB 106-115, 130-177) and Shuttleton (AB
181-218).

Whilst it can fairly be said that the thrust of the respondent’s
case against the appellant was based on s 96H(2) of the Act,
and the consequential need for a finding that Mr Cottrill was
an “officer” of the appellant, the first particular, that Mr Cottrill
was acting as an agent of the appellant, was never abandoned
by the respondent. As was submitted by counsel for the re-
spondent on the appeal, this remained a live issue. This was
clearly the case. Submissions were made by both the appel-
lant’s and respondent’s respective counsel as to the role of Mr
Cottrill in implementing the appellant’s policy regarding un-
ion membership: (see: AB 309-312; AB 249-350; AB 234-235;
AB 263-264; AB 314-315.)

In this regard, Mr Robbins for the respondent, in response
to the appellant’s “no case” submission as to whether Mr
Cottrill was an “officer”, said at AB 307—

“As to the common law interpretation, we identified there
some evidence. Bear in mind, Your Worship, we’re deal-
ing here with a submission by my learned friend that there
is no case to answer. We say with respect that there is.
The evidence establishes that Cottrill was assigned re-
sponsibility to arrange the tendering process relating to
the on-site provision of food and I would like to take you
very briefly, if I may, to some of these passages because
in responding to my learned friend we should identify to
Your Worship those passages which provide some evi-
dence of the element in question; that is to say, his role as
officer…

At page 102 of the transcript, at the very bottom of the page,
Inspector Shuttleton then asked him—

“What is your role in relation to the contract for the cater-
ers on site?— it was my responsibility to arrange it.”

After referring to other passages of evidence from other
witnesses regarding Mr Cottrill’s conduct, Mr Robbins con-
tinued at AB 308—

“That’s Mr Shuttleton in-chief. So those passages go to
establishing the responsibility that Cottrill had and, in our
submission, go to the identifying of Cottrill at common
law as an officer of the corporation.”

Further on in his submissions at AB 312 Mr Robbins said—
‘It’s our submission, Your Worship, that although Cottrill
was substantially employed as a storeman, in performing
his duties relating to the supply of food to the project, Mr

Cottrill was performing duties of a managerial and/or ad-
ministrative nature and he was holding himself out, with
the company’s approval, as a officer of the company… it
is our submission, Sir, that both at common law and un-
der the Corporation’s legislation, you would find that there
is a case to answer. It is our submission that the interpre-
tation that we’ve submitted to Your Worship of s 96H
prevents a company frustrating the purposes of the sec-
tion of the Act by instructing junior employees’ to carry
out the discriminatory act with which s 96H is concerned.”

It is clear from these passages of transcript, and the evi-
dence to which Mr Robbins referred, that the role, function
and authority of Mr Cottrill, as an employee of the appellant,
was a central issue in the proceedings. Whilst these submis-
sions were directed to the issue of Mr Cottrill as an officer of
the appellant, that does not preclude these same matters as
being relevant to Mr Cottrill acting as an employee within the
course of his employment. Indeed, it is almost invariably the
case that an officer of a corporation will be a senior employee
and also, to an extent, acting as an agent of his or her em-
ployer. As to the appellant being on notice of the possible
alternative basis of conviction, other than under s 96H(2), the
submissions of the appellant’s counsel indicate that he was
alive to the possibility of the appellant being convicted at com-
mon law. This being either on the basis that Mr Cottrill was
acting as the company, in the sense that he was its directing
mind and will, or alternatively, that the appellant may be held
vicariously liable for Mr Cottrill’s conduct (see: AB 249-250;
260-264; 266-267; 392-394). In particular, the appellant’s sub-
missions at AB 392-393 make it plain that there was a
recognition of vicarious liability and counsel addressed His
Worship as to why he should not find the appellant guilty on
this basis.

It is important to observe in relation to this ground of ap-
peal, that despite the existence of the allegation that Mr Cottrill
acted as the appellant’s agent (which was never abandoned),
the evidence led by the respondent, and the ruling by His
Worship that the appellant had a case to answer, the appellant
elected to call no evidence.

There is no material distinction between the test of the scope
of authority applying to agents and employees: Heatons Trans-
port (St Helen’s) Ltd v Transport and General Workers’ Union
[1973] AC 15. Indeed, at common law, there is a considerable
overlap between the legal concepts of employment and agency,
with all employees, to an extent, being an agent of their em-
ployer: The Law of Employment Macken, McCarry and
Sappideen (4th ed) 1997 pp 48-50 (see also Gilles (supra) at
513 in relation to admissions by employees and agents against
a principal).

Furthermore, the ruling of His Worship on the “no case”
submission, clearly put in issue Mr Cottrill’s position and re-
sponsibilities regarding the catering contract for the site, in
terms of his involvement in the administration of the affairs of
the appellant.

In my view, this ground of appeal is not made out.

Grounds 2 and 3
For convenience I will deal with grounds 2 and 3 together.
In essence, the appellant’s complaint in relation to these

grounds was that His Worship was in error in concluding that
Mr Cottrill’s threat to Ms Kershaw, regarding union member-
ship, was the final act of the appellant in the implementation
of its policy. It was submitted that the appellant’s policy was
in fact, based upon His Worship’s findings, the application of
the “preference to unionists clause” in clause 44 of the Aus-
tralian Workers’ Union Construction and Maintenance Award
1989 (Federal) (“the Award”). It was further submitted that
having found that Mr Cottrill was not an officer of the appel-
lant for the purposes of s 96H(2) of the Act, the complaint
should have been dismissed. This matter is related to ground
1, in the sense that it was submitted that no alternative case
was put by the respondent, in terms of particular (i) of the
particulars of the charge against the appellant.

Counsel for the respondent submitted that His Worship con-
cluded that the preference clause contained in the Award formed
the “background” to his conclusions in relation to the appel-
lant’s policy regarding union membership. It was said by
counsel that based upon the evidence before the court, includ-
ing the evidence of the admissions made by Mr Cottrill to the
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industrial inspectors, which was admitted over objection from
counsel for the appellant, there was sufficient evidence that
Mr Cottrill was acting, in his capacity as an employee of the
appellant, as an agent of the appellant who had the authority to
arrange the tendering process for on-site catering. The state-
ments made by him to Ms Kershaw and others, it was
submitted, were within the scope of that authority, expressly
or by implication. The admissibility of the statements made
by Mr Cottrill to the industrial inspectors, as against the ap-
pellant, was not attacked on appeal before the Full Bench.

After summarising the evidence led by the respondent, in-
cluding Ms Kershaw, Mr Dijkman, Mr Douti and the evidence
of the industrial inspectors Zaknich and Shuttleton, His Wor-
ship was prepared to draw a conclusion beyond reasonable
doubt, that there was a policy relating to union membership,
based on a belief in the application of the Award. His Worship
was satisfied on the evidence, that there was a policy of some
form from the evidence of the appellant’s managers which he
accepted, with the Award being the most likely explanation
for that policy: AB 25. He further concluded that Mr Cottrill
was, in speaking with Ms Kershaw in relation to her proposed
tender for catering on the appellant’s site, in effect, the “final
link in the chain” in implementing the appellant’s policy that
all persons going on the appellant’s site be a member of the
AWU or the appropriate union.

In the absence of any evidence led by the appellant, His
Worship accepted the evidence led by the respondent in total.

The various extracts of evidence relevant to these grounds
of appeal have been set out by His Honour the President and I
need not repeat them. In my opinion, there was ample evi-
dence before His Worship for him to infer that the appellant
had a policy in relation to union membership. It was open to
conclude on the evidence, that this policy was communicated
to Mr Cottrill, in his capacity as the person responsible for
arranging the tenders for the catering for the site, which re-
quired persons coming on to the site to be a member of the
appropriate union. It was also the case that His Worship con-
cluded in his ruling on the “no case to answer” submission,
that Mr Cottrill was, from all of the evidence before the court,
in dealing with the catering tender, involved in the administra-
tion of the affairs of the appellant, albeit as the “final link”:
AAB 4.

Furthermore, in his ruling dealing with the admissibility of
evidence, His Worship, after considering the relevant authori-
ties, concluded that the evidence from the various managers
of the appellant who were spoken to by the industrial inspec-
tors, were authorised to speak on behalf of the appellant, at
least in relation to their respective level of position held within
the appellant: AAB 9. His Worship also concluded, based upon
that evidence, that statements made by Mr Cottrill, to the ef-
fect that “administration think people who are coming onto
site ought to be in the appropriate union”, that he believed that
he was complying with company policy in only allowing peo-
ple on site who were in a union and that he got the impression
from Shaun McGarry, the appellant’s administrative contract
manager, that people coming on site would probably need to
be a member of a union, where all admissible against the ap-
pellant as evidencing “a link in the chain”: AAB 11-12.

His Worship concluded that Mr Cottrill was not, in his dis-
cussions with Ms Kershaw, acting as “the company”, at least
in the sense of Tesco Supermarkets Ltd v Nattrass (1972) AC
153, (see: AB 254; AAB 17). There was however, no finding
that Mr Cottrill was not acting within the scope of his author-
ity in dealing with Ms Kershaw, in going about his duties in
arranging for the lodgement of tenders for the catering serv-
ices to be provided on site. Indeed, as noted above, it was
concluded that Mr Cottrill was, to this extent, involved in the
administration of the affairs of the appellant. It was also sub-
mitted by counsel for the respondent, and in my view correctly,
that there was in this regard a concession by the appellant as
to Mr Cottrill’s actual authority and power to invite tenders
and this of course, entailed the authority to discuss the tender
with Ms Kershaw: AB 393.

When taken with all of the evidence before the court in rela-
tion to arrangements for the tendering for on-site catering, the
evidence as to the appellant’s policy as passed on to Mr Cottrill,
at least by Mr McGarry, and the evidence of other managers
of the appellant as to the appellant’s approach to union

membership, it was open for His Worship to infer that Mr
Cottrill was, in speaking with Ms Kershaw as he did, acting
within the scope of his express or implied authority, and thereby
putting the appellant’s policy as to union membership into ef-
fect. In this regard, counsel for the respondent referred to Law
of Evidence in Australia (2nd Ed) by Gillies, regarding state-
ments made by employees or other agents to third persons as
being admissible against a corporation. It is said at 513—

“Whether the natural person whose admissions are sought
to be attributed to the company is a senior officer or a
more junior employee or other agent, the question is es-
sentially the same – was this person acting within the
express or implied scope of his or her authority? He or
she acts within implied authority when the statement
in question is made as a normal incident in the per-
formance of a task or tasks given to him or her by the
company.” (My emphasis)

In my view, it was open to infer from all of the evidence,
that the statements made by Mr Cottrill to Ms Kershaw in
relation to union membership, when viewed against the back-
drop of the evidence as to the appellant’s approach in this
regard, were made as a normal incident in the performance of
the task of arranging for the lodgement of tenders for the on-
site catering.

Having regard to all of these issues, the evidence and the
materials before His Worship, in my view, notwithstanding
the able submissions by Mr Gilmore to persuade the Full Bench
to the contrary, none of the appeal grounds are made out and
the appeal should be dismissed.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
APPEARANCES: Mr J Gilmour QC (of Counsel), by leave,

and with him Mr D Howlett (of Counsel), by leave, on behalf
of the appellant

Ms J Smith (of Counsel), by leave, on behalf of the respond-
ent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leighton Contractors Pty Ltd
(Appellant)

and

Allan Graham Shuttleton
(Respondent).

No. 2184 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER S J KENNER.

4 June 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 29th day of April 1999, and having heard Mr J Gilmour
QC (of Counsel), by leave, and with him Mr D Howlett (of
Counsel), by leave, on behalf of the appellant and Ms J Smith
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 4th day of June
1999 wherein it was found that the appeal should be dismissed,
it is this day, the 4th day of June 1999, ordered that appeal No
2184 of 1999 be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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FULL BENCH—
Unions—Application for Orders

under Section 72A—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Transport Workers’ Union, Industrial Union of Workers,
Western Australian Branch

(Applicant).

No. 151 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

2 June 1999.

Reasons for Decision.
THE PRESIDENT: This an application by the abovenamed
Transport Workers’ Union, Industrial Union of Workers, West-
ern Australian Branch (hereinafter referred to as “the TWU”)
pursuant to s.72A of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”), whereby it
seeks the following orders—

“1. The Transport Workers’ Union of Australia, Indus-
trial Union of Workers, Western Australian Branch
has the right, and as such the constitutional cover-
age, to represent the Industrial interests of workers
the subject of the area and scope of the “Food Indus-
try (Food Manufacturing or Processing) Award 1990
in as much as that Award applies to employees em-
ployed at the Employers Balcatta Operations.

And
2. That the Food Preservers’ Union of Western Aus-

tralia Union of Workers does not have the right to
represent the Industrial interests of workers the sub-
ject of the area and scope of the Food Industry (Food
Manufacturing or Processing) Award 1990 as it ap-
plies to the Employers Balcatta Operations.”

The application came on for hearing and determination be-
fore the Full Bench on 5 May 1999, in excess of thirty days
after the application was published in the Western Australian
Industrial Gazette on 26 February 1999 (79 WAIG 1).

When the matter came on, there were applications on behalf
of The Food Preservers’ Union of Western Australia, Union of
Workers (hereinafter referred to as “the FPU”), an organisa-
tion, as that is defined in s.7 of the Act, The Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellane-
ous Workers Division, Western Australian Branch (hereinafter
referred to as “the ALHMWU”), also an organisation, as de-
fined. PB Foods Ltd sought leave to be heard.

In the case of the FPU, that organisation represents employ-
ees of PB Foods Ltd and it has a direct interest in the application
by the TWU for coverage of employees at PB Foods Ltd.

PB Foods Ltd, as the employer of employees sought to be rep-
resented by the TWU, has a direct interest in the proceedings.

The ALHMWU did not press its application to be heard, but
reserved the right to do so in future.

The Full Bench was satisfied and declared that the FPU and
PB Foods Ltd had sufficient interest to be heard, within the
meaning of s.72A(5) of the Act.

The President advised counsel for the applicant and those
other persons who appeared at the bar table, that a member of
the Board of PB Foods Ltd had been and remained, a profes-
sional adviser of his, had been for some years and might, in
that capacity, be consulted in that capacity by the President,
whilst those proceedings were current.

No person represented at the bar table objected to the Presi-
dent sitting to hear and determine the matter as part of the Full
Bench, and any right to object must now be deemed waived.

The matter was adjourned by the Full Bench to enable fur-
ther negotiations and discussions to occur. On 12 May 1999,
orders to which these reasons relate issued.

CHIEF COMMISSIONER W S COLEMAN: I have read
the reasons for decision of His Honour the President. I agree
with those reasons and have nothing to add.

COMMISSIONER C B PARKS: I have read the reasons for
decision of His Honour the President. I agree with those rea-
sons and have nothing to add.

APPEARANCES: Mr G W Ferguson, as agent, on behalf of
The Transport Workers’ Union, Industrial Union of Workers,
Western Australian Branch

Mr M Cuerden (of Counsel), by leave, on behalf of the Food
Preservers Union

Mr N Whitehead on behalf of The Australian Liquor, Hos-
pitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch

Ms J Siddins (of Counsel), by leave, on behalf of PB Foods
Ltd

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Transport Workers’ Union, Industrial Union of Workers,
Western Australian Branch

(Applicant).

No. 151 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

12 May 1999.

Order and Directions.
THESE matters having come on for hearing before the Full
Bench on the 5th day of May 1999, and having heard Mr G W
Ferguson, as agent, on behalf of The Transport Workers’ Un-
ion, Industrial Union of Workers, Western Australian Branch
(hereinafter referred to as “the TWU”) and Mr M Cuerden (of
Counsel), by leave, on behalf of the Food Preservers Union
(hereinafter referred to as “the FPU”), and Mr N Whitehead
on behalf of The Australian Liquor, Hospitality and Miscella-
neous Workers Union, Miscellaneous Workers Division,
Western Australian Branch (hereinafter referred to as “the
ALHMWU”) and Ms J Siddins (of Counsel), by leave, on
behalf of PB Foods Ltd, and the Full Bench having reserved
its decision on the matter, and having determined that reasons
for decision should be delivered at a future date, it is this day,
the 12th day of May 1999, ordered and declared as follows—

(1) IT IS DECLARED THAT PB Foods Ltd and the FPU
have sufficient interest to be heard pursuant to
s.72A(5) of the Industrial Relations Act 1979 (as
amended).

(2) IT IS DECLARED THAT the application to be heard
by the ALHMWU has not yet been determined but
that leave is granted for the application to be put by
the ALHMWU subject to the right of the Full Bench
to dispose of it.

(3) THAT the application for adjournment by the FPU
with the consent of the other parties be and is hereby
granted.

(4) THAT application No 151 of 1999 be and is hereby
adjourned to 10.30 am on Monday, the 2nd day of
August 1999, Wednesday, the 4th day of August 1999
and Tuesday, the 10th day of August 1999 for hear-
ing and determination.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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COMMISSION IN COURT
SESSION—

Matters dealt with—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer, Education Department of
Western Australia.

No. PSAC 51 of 1998.

COMMISSION IN COURT SESSION

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR
COMMISSIONER S A CAWLEY.

12 May 1999.

Order.
WHEREAS the dispute the subject of this application was the
subject of conciliation proceedings and enquiries; and

WHEREAS following the issue of decisions by the
Commission in Court Session and subsequently on appeal the
Industrial Appeal Court, no further proceedings have been
sought and neither party has identified any issue remaining
between them; and

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discon-
tinued.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Commissioner,  Health Department of Western Australia.
No. PSAC 54 of 1998.

COMMISSION IN COURT SESSION.
CHIEF COMMISSIONER W S COLEMAN

COMMISSIONER J F GREGOR
COMMISSIONER S A CAWLEY

12 May 1999.
Order.

WHEREAS the dispute the subject of this application was the
subject of conciliation proceedings and enquiries; and

WHEREAS following the issue of decisions by the Com-
mission in Court Session and subsequently on appeal the
Industrial Appeal Court, no further proceedings have been
sought and neither party has identified any issue remaining
between them; and

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discontin-
ued.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer, Department of Land
Administration.

No. PSAC 42 of 1998.

COMMISSION IN COURT SESSION.
CHIEF COMMISSIONER W S COLEMAN

COMMISSIONER J F GREGOR
COMMISSIONER S A CAWLEY

12 May 1999.
Order.

WHEREAS the dispute the subject of this application was the
subject of conciliation proceedings and enquiries; and

WHEREAS following the issue of decisions by the Com-
mission in Court Session and subsequently on appeal the
Industrial Appeal Court, no further proceedings have been
sought and neither party has identified any issue remaining
between them; and

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discontin-
ued.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Director General, Department of Minerals and Energy.
No. P 31 of 1998.

COMMISSION IN COURT SESSION.
CHIEF COMMISSIONER W S COLEMAN

COMMISSIONER J F GREGOR
COMMISSIONER S A CAWLEY

12 May 1999.
Order.

WHEREAS the dispute the subject of this application was the
subject of conciliation proceedings and enquiries; and

WHEREAS following the issue of decisions by the Com-
mission in Court Session and subsequently on appeal the
Industrial Appeal Court, no further proceedings have been
sought and neither party has identified any issue remaining
between them; and

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discontin-
ued.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer, Ministry for Culture and the Arts.
No. PSAC 55 of 1998.

COMMISSION IN COURT SESSION.
CHIEF COMMISSIONER W S COLEMAN

COMMISSIONER J F GREGOR
COMMISSIONER S A CAWLEY

12 May 1999.
Order.

WHEREAS the dispute the subject of this application was the
subject of conciliation proceedings and enquiries; and

WHEREAS following the issue of decisions by the Com-
mission in Court Session and subsequently on appeal the
Industrial Appeal Court, no further proceedings have been
sought and neither party has identified any issue remaining
between them; and

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discontin-
ued.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Executive Director, Ministry of Fair Trading.
No. PSAC 57 of 1998.

COMMISSION IN COURT SESSION.
CHIEF COMMISSIONER W S COLEMAN

COMMISSIONER J F GREGOR
COMMISSIONER S A CAWLEY

12 May 1999.
Order.

WHEREAS the dispute the subject of this application was the
subject of conciliation proceedings and enquiries; and

WHEREAS following the issue of decisions by the Com-
mission in Court Session and subsequently on appeal the
Industrial Appeal Court, no further proceedings have been
sought and neither party has identified any issue remaining
between them; and

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discontin-
ued.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian

Branch and Others

and

RGC Mineral Sands Ltd and Others.

No. 277B of 1998 and 1790 of 1998.

COMMISSION IN COURT SESSION

CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER A.R. BEECH
COMMISSIONER C.B. PARKS.

19 May 1999.

Order.
HAVING heard Mr D. Schapper (of Counsel) on behalf of the
applicants and Mr R. Lilburne (of Counsel) on behalf of RGC
Mineral Sands Ltd, the Commission in Court Session, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders with the consent of the parties—

(1) WHERE RGC Mineral Sands Limited (RGC) pro-
poses to make changes in production, programme,
organisation, structure or major roster changes that
may have a significant effect on the composition,
operation or size of or skills required in the workforce
or there is to be elimination or reduction in job
opportunity, promotion or job tenure for RGC’s
employees, RGC will notify—

(a) affected employee; and
(b) the unions respondent to the Mineral Sands

Industry Award No. A3 of 1991 (the Award).
As soon as practicable after the decision is made,
and in any event—

(i) not less than 28 days in the case of redundancy,
(ii) not less than 7 clear days in the case of any

other matter referred to in this paragraph,
prior to the proposed implementation of that
decision.

(2) WHERE RGC has made a decision to change (other
than by written consent of the employee con-
cerned)—

(a) The standard RGC terms and conditions and/
or contract of employment;

(b) RGC’s Organisation Effectiveness policies; or
(c) Subsidies or allowances at the Eneabba site.

RGC will notify—
(i) affected employees; and

(ii) the unions respondent to the Award,
as soon as practicable after that decision is made, in
any event, not les than 7 clear days prior to the
implementation of that decision.

(3) The terms of this interim order prevail over clause
31 of the Award, in the event of any inconsistency
between them.

(4) This interim order shall remain in force until 8
October 1999.

(5) There be liberty to apply generally
(6) Application Nos. 277B and 1970 of 1998 otherwise

be adjourned until 31 August 1999.

FOR THE COMMISSION IN COURT SESSION

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.
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AWARDS/AGREEMENTS—
Application for—

ACI PLASTICS PACKAGING WELSHPOOL
ENTERPRISE AGREEMENT 1998.

AG 12 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

ACI Plastics Packaging Welshpool.
AG 12 of 1999.

ACI Plastics Packaging Welshpool Enterprise Agreement
1998.

CHIEF COMMISSIONER COLEMAN.
20 May 1999.

Order.
HAVING heard M D Kelly on behalf of the applicant and Mr
M Beros on behalf of the respondent, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as lodged
in the Commission on the 24th day of March, 1999 enti-
tled ACI Plastics Packaging Welshpool Enterprise
Agreement 1998 in the terms of the following Schedule
be registered as an industrial agreement.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the ACI Plastics Packag-

ing Welshpool Enterprise Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. State Wage Principles
4. Incidence and Parties Bound
5. Date and Period of Operations and Review
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Wage Increases
9. Long Service Leave

10. Consultation
11. Occupational Health & Safety
12. Dispute Settlement Procedure

3.—STATE WAGE PRINCIPLE
1. It is a condition of this Agreement that there shall be no

further wage increases for the life of the Agreement.
2. The parties to the Agreement shall be bound by the terms

of the Agreement for its duration.
3. The parties to the Agreement shall oppose any applica-

tion by other parties to be joined to this Enterprise Agreement.
4. The terms of this Agreement will not be used to progress or

obtain similar arrangements or benefits in any other enterprise.
5. No provisions in this Agreement shall operate to cause

any employee a reduction in ordinary time earnings, or to cause
a departure from the standards of the Western Australian In-
dustrial Relations Commission in regard to hours of work,
annual leave with pay or long service leave with pay.

4.—INCIDENCE AND PARTIES BOUND
1. This Agreement shall apply to and be binding upon ACI

Operations Limited trading as ACI Plastics Packaging,
Welshpool, the organisation of employees set out below and
all persons employed by ACI Plastics Packaging Welshpool
in its operations located at 5 Fargo Way, Welshpool who are

members or who are eligible to become members of the Aus-
tralian Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division WA Branch.

2. This Agreement applies to approximately seven (7) em-
ployees at ACI Plastics Packaging Welshpool.

5.—DATE & PERIOD OF OPERATIONS AND REVIEW
1. This Agreement shall operate from the date of ratification

by the Western Australia Industrial Relations Commission and
shall remain in force for a period of three (3) years and will
continue in force after its expiry unless reviewed.

2. The parties will review this Agreement one month prior
to it cessation.

6.—RELATIONSHIP TO PARENT AWARD
This agreement shall operate in conjunction with the Plas-

tics Manufacturing Award 1977, provided that where there is
any inconsistency between this Agreement and the Award, the
provisions of this Agreement shall prevail to the extent of the
inconsistency.

7.—SINGLE BARGAINING UNIT
1. A single bargaining unit has been formed which includes

representative employees from all sections of the enterprise
and the parties bound by the Agreement.

2. All relevant information (subject to confidential informa-
tion being withheld) to enable effective monitoring of the
implementation of the Agreement shall be provided to the sin-
gle bargaining unit.

8.—WAGE INCREASES
8.1. Increase in wage rates;
Wage increases will be paid in accordance with the follow-

ing;
(i) 4% upon ratification by Western Australian Indus-

trial RelationsCommission
(ii) 3% 12 months from the date in (i).

(iii) 3% 24 months later from the date in (i).
8.2. Productivity Measures
These wage increases will be based upon the following;

(i) 1% as per Appendix 3 if the production performance
targets (1) is achieved.

(ii) 1% as per Appendix 3 if the production performance
target (2) is achieved.

9.—LONG SERVICE LEAVE
(1) The Long Service Leave Clause shall be read in con-

junction with the long service  leave provision as detailed in
the long Service Leave Act 1958 and Long Service Leave Order
1978 provided where there is any inconsistency this clause
shall take precedence to the extent of the inconsistency.

(2) This offer is based upon a prospective formula—
1.  Long Service Leave shall now accumulate at the rate

of thirteen (13) weeks for ten (10) years continuous
service.

2. Old accrual rate + new accrual rate must equal thir-
teen (13) weeks.

3. Subsequent thirteen (13) week entitlements flow af-
ter the completion of an additional of an additional
ten (10) years continuous service.

(3) Effective date of this amendment is from the date of rati-
fication by the Western Australian Industrial Relations
Commission, and is not retrospective.

10.—CONSULTATION
The process for the parties to this Agreement to consult each

other about matters involving changes to the organisation uti-
lising the Consultative Team.

11.—OCCUPATIONAL HEALTH & SAFETY
1. The employer and employees will comply with the re-

quirements of the relevant Occupational Health and Safety Act.
2. A safe working environment will impact positively on

morale and ultimately on the organisations performance. In
recognition of this the employer undertakes to—

(a) Provide and maintain workplaces, plant and systems of
work such that employees are not exposed to hazards.
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(b) Inform, instruct, train and supervise employees ac-
cordingly.

(c) Provide and maintain agreed and appropriate personal
protective equipment and material where it is other-
wise not possible to protect employees from hazard.

(d) Co-operate with the union nomination and election
of, and consult and co-operate with, health and safety
representatives and with other employees regarding
occupational health and safety matters.

(e) In consultation with employees and their representa-
tives, establish an occupational health and safety
policy which enunciates the employer’s duty of care,
that of employees and contractor’s, and establishes
agreed procedures for consultation, monitoring, re-
porting and recording, rehabilitation, and resolution
of issues with those parties.

(f) In accordance with the requirements of the act and
company procedures, accept the right of employees
to refuse work which in their opinion will expose
them or any other person to risk of serious injury or
harm to health, and accept the right of health and
safety representatives to evaluate such risk advise
employees of their right to refuse such unsafe work.

(g) Allow occupational health and safety representatives
to attend occupational health safety and training with
no loss of pay.

12.—DISPUTE SETTLEMENT PROCEDURE
1. The parties acknowledge that consistent with the need to

encourage harmonious industrial relations, they have mutual
responsibility to formalise a Dispute Settlement Procedure
which in time, and given any necessary refinements, will make
strikes, bans and work limitations unnecessary.

2. The provisions of this procedure shall apply to the parties
to this Agreement.

(a) With the intention of this procedure to reduce dis-
putes which are liable to cause stoppage of work and
loss of earnings, it is agreed that every endeavour
will be made to amicably settle any dispute which
may arise.

(b) The unions and their members will maintain the sta-
tus quo and not take any industrial action during the
course of Dispute Settlement Procedures.

(c) The company commits itself to maintain the status
quo and not to take any action during the course of
the Dispute Settlement Procedure.

3. Where any question, dispute, or difficulty or grievances
arises under this Agreement, the following procedure shall
apply—

(a) The employees and / or employee delegate is enti-
tled to and shall raise the matter with the appropriate
manager.

(b) If the matter remains unresolved the employee and /
or employee delegate shall be given permission to
discuss the matter with the company departmental
head.

(c) If the matter is not resolved the employee delegate
shall be proceeded with facilities to make contact
with an official of the union.

(d) If the matter is still unresolved a meeting should take
place within twenty-four (24) hours between the
union official, employee and / or employee delegate
and local management.

(e) If the matter remains unresolved then a further meet-
ing shall take place within a period of twenty-four
(24) hours from the expiration of the time stated in
the previous paragraph between a union official,
employees and / or employee delegate and senior
management and other company representatives in
an endeavour to resolve the problem.

(f) If any of the meetings referred to above, do not take
place within the time specified or good cause, then
both parties are relieved of the obligation to comply
with the procedure.

(g) In the event of an employee being subject to disci-
plinary action for serious and / or wilful misconduct,

the employer will ensure the employee is notified of
the full details of the reason for that action. Should
the employee elect to take up this matter, their union
may give notification within twenty four (24) hours
to the employer if it contends that there are reasons
why the action was unjustified.

4.  This procedure shall not—
(a) Preclude either party notifying the relevant indus-

trial tribunal, provided that the parties involved in
question, dispute or difficulty shall confer amongst
themselves and make reasonable attempts to resolve
them before taking those matters to the Western Aus-
tralian Industrial Relations Commission.

(b) Preclude the rights of employees to cease work in
regard to matters involving health and safety as laid
out in Section 11.

(c) Apply with regard to incidents where it is necessary
for the company to ‘stand down’ employees due to
factors beyond its control-including but not limited
to such factors as disruption resulting from interrup-
tion involving third parties, such as with other unions,
energy supplies, industrial action etc.

PARTIES TO THE AGREEMENT
SIGNED on behalf of }
ACI PLASTICS PACKAGING } (signature Richard Trec)
WELSHPOOL } R TREC

SIGNED on behalf of }
AUSTRALIAN LIQUOR }
HOSPITALITY AND }
MISCELLANEOUS }
WORKERS UNION } (signature Helen Creed)
WEST AUSTRALIAN BRANCH } HELEN CREED (Secretary)

Appendix I
The parties to this Agreement are committed to implement-

ing and continually reviewing the following outcomes;-
(a) Preventative Maintenance Program
Preventative Maintenance programs will continue to apply

in all production areas, with the objective of reducing ma-
chine down time and increasing plant efficiency.

Time shall be routinely set aside in the production plan for
the maintenance / operations teams to proactively maintain
the plant and document results. Preventative Maintenance pro-
grams shall be flexible and work in the production schedules.

(b) Die Change Reduction
A die change improvement program shall be run to assess

the possibility of improving plant changeovers. All appropri-
ate employers shall actively participate in training and also in
any reasonable improvements deems necessary. Improved
changeovers increase the plant’s available capacity and make
the Plant more predictable.

(c) Problem Solving
All employees are to adhere to the corrective action systems

and participate in any relevant training. Solving problems to
prevent recurrence is fundamental to business success and
needs involvement from all levels of employees.

(d) Health and Safety
All employees are to adhere to the published site safety rules.

The wearing of hearing protection and safety footwear is man-
datory. Housekeeping is the responsibility of all employees
and shall be kept at a high standard. To ensure good perform-
ance, employees must contribute to regular audits in
conjunction with the site safety committee. This will include
visitors entering the site.

(e) Flexibility
In order to achieve efficiency gains, the flexibility of work

practices currently in place at the site must continue to be im-
proved. This shall be done in full consultation with all
employees by agreement.

(f) Quality Improvement Teams
Quality improvement teams may be used in each depart-

ment. These teams will enable employees and the Company
to work together on achieving the production targets. Topics
to be covered by these may include—

• Reduction in unplanned down time;
• Reduction in die change times;
• Reduction in production rejects;
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• Improvements in machine speed;
• Ensuring only good quality production reaches the

customer.
Each ream will report on a regular basis to both the rest of

their department and to the management team. All suitable
performance indicators will be displayed and regularly updated.
Each team shall work to an agreed objective and have agendas
printed in advance. A team Chairman shall be elected to or-
ganise the meetings and communicate with others.

(g) Annual Leave
Due to the seasonal nature of the business, it is essential we

get our manning right. All employees (wages and salary) shall
work with the Company to endure the right skills and avail-
ability exists for the busy summer months and during the slower
winter period. To this end, annual leave will be limited during
the months October to March.

(h) Sick Leave
Inappropriate sick leave must be addressed as it interferes

with production planning, plant manning and makes every-
body’s job difficult. Sick leave will be managed according to
award conditions.

(i) RDO Flexibility
With the need to become more flexible on the site to meet

customer orders RDO’s will be able to be banked up to 6
days and taken within a 12 months period from the begin-
ning of the annual cycle. The time that these RDO’s are taken
will be agreed mutually by the Company and the employee
concerned.

Appendix 2
Redundancy Package
1. Introduction
The company recognises the serious effect that the loss of

employment can have on employees, consequently the Com-
pany, on its part, endeavours to minimise this effect. Equally
it is recognised that the Company, in order to make it viable
into the future, must continue to manufacture and supply prod-
ucts efficiently.

2. Application
• This redundancy package will apply to employees

of ACI Plastics Packaging Welshpool, covered by
this Agreement.

• The Company recognises the merit in calling for vol-
unteers when downsizing its operations but must also
ensure this future viability by maintaining an effi-
cient and effective workforce. Where possible,
redundancies will therefore be achieved through the
calling for volunteers with the Company maintain-
ing the right to select from such volunteers.

• In the event that the number of acceptable volun-
teers does not reach the required numbers and, after
due consultation, employees will be selected using
skill levels as the primary criteria.

3. Redundancy Payments
Employees deemed to qualify will receive the following—

(i) Four (4) weeks notice.
(ii) Two (2) weeks severance pay.

(iii) A payment recognising completed years of continu-
ous service paid to completed months of service and
calculated on the following basis—
* 1 years service 3 weeks pay
* 2 years service 6 weeks pay
* 3 years service 9 weeks pay
* 4 years service 12 weeks pay
* 5 years service 15 weeks pay
* 6 years service 18 weeks pay
* 7 years service 21 weeks pay
* 8 years service 24 weeks pay
* 9 years service 27 weeks pay
* 10 years service 30 weeks pay
* 11 years service 33 weeks pay
* 12 years service 36 weeks pay
For 13 or more years service a further three (3) weeks
per year will be paid for each completed year of con-
tinuous service.

(iv) A severance payment equal to the balance of untaken
sick leave with a maximum of six (6) weeks pay.

(v) In addition to the above, employees whose age falls
within the ranges below will receive the following—

* 50 years—54 years of age $500.00
* 55 years and over $1000.00

(a) Annual Leave
The balance of untaken and accrued annual leave will be

paid with leave loading.
(b) Long Service Leave
All retrenched employees with greater than five (5) years

service will receive pro rata Long Service Leave.
(c) Payments
The payments of monies due from this redundancy package

will be paid no later than the time of termination.
(d) Payment Advice
One (1) weeks prior to termination retrenched employees

will receive a statement of the monies due.
(e) Savings
Service related payments, excluding statutory entitlements,

are subject to a maximum of sixty fix (65) weeks.
4. Other Provisions
(a) Alternative Employment

• The Company will allow time off with pay up to
three (3) days to enable employees under notice of
retrenchment to be interviewed for alternative em-
ployment. Proof of attendance at employment
interviews will be necessary.

• The Company will assist employees under notice of
retrenchment in obtaining alternative employment
where possible.

• Employees under notice of retrenchment who find
other employment may leave by mutual agreement.
During the period of notice and receive full entitle-
ments under this Agreement.

(b) Statement of Service
All retrenched employees will receive a statement of serv-

ice on Company letterhead.
(c) Financial Counselling
The Company will provide a facility for financial counsel-

ling for retrenched employees.
(d) Death During Notice
Should any employee die during the notice period till the

date of termination, all benefits relating to this scheme shall
be paid directly to his or her estate.

DEFINITIONS
Redundancy—Shall mean and shall be deemed to exist where

the Company initiates the termination of an employee’s serv-
ice due to the closure or reduction in size of the business or
part thereof or through the introduction of new technology.

Employee—Means a person who has been employed on a
full time basis and does not include persons employed on a
casual or short term basis who were advise of the temporary
nature of their employment as part of their conditions of em-
ployment.

Continuous Service—Means the unbroken period of employ-
ment up to the point at which the employee is terminated. Any
broken periods of service will not be taken into consideration
in determining length of service.

Week’s Pay—Means an employee’s normal pay for an ordi-
nary week’s work at the time of termination. The normal rate
of pay does not include overtime, shift allowance, special rates,
disability allowance and other like payments.

APPENDIX 3
Production performance targets need to be implemented to

increase the sites flexibility and efficiency.
Production Performance Target 1.
Utilisation scheduled to be no lower than 90% and efficiency

to be no lower than 93% for the first 12 months from the date
of ratification of the agreement.

1% increase if targets are achieved.
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Production Performance Target 2.
Utilisation scheduled to be no lower than 92% and efficiency

to be no lower than 95% for the next 12 months.
1% increase if targets are achieved.
Consultative Team
The consultative team will receive a monthly report on uti-

lisation and efficiencies. In the event that the targets for the
month fall below the set targets, a meeting will be held be-
tween the management and consultative team to discuss the
reasons why the targets have not been achieved. If it was due
to circumstances beyond normal production control, then this
will be taken into consideration.

AGRICULTURE WESTERN AUSTRALIA—CSA
SALARY PACKAGING AGREEMENT 1999.

No. PSA AG 16 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Chief Executive Officer,
Agriculture Western Australia

and

The Civil Service Association of Western Australia
Incorporated.

No. PSA AG 16 of 1999.

Agriculture Western Australia—CSA Salary Packaging
Agreement 1999.

28 May 1999.

Order.
HAVING heard Ms C Zadkovich on behalf of the Chief Ex-
ecutive Officer, Agriculture Western Australia and Ms J van
den Herik on behalf of The Civil Service Association of West-
ern Australia Incorporated, now therefore, I the undersigned,
pursuant to the powers conferred under the Industrial Rela-
tions Act, 1979 and by consent, do hereby order —

THAT the agreement to be known as the “Agriculture
Western Australia—CSA Salary Packaging Agreement
1999” reflected in the schedule to this order shall be and
is registered with effect on the 28th day of May 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be known as the “Agriculture Western

Australia—CSA Salary Packaging Agreement 1999”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Date and Operation of Agreement
7. Relationship to Parent Awards and Agreements
8. Salary Packaging
9. Dispute Resolution Procedure

Schedule A—Flexible Remuneration Package

3.—SCOPE
This Agreement shall apply to all Agriculture Western Aus-

tralia employees including Senior Executive Service employees
working in Agriculture Western Australia who are members
of or eligible to be members of the Civil Service Association
of Western Australia Incorporated.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Chief Executive Of-

ficer of Agriculture Western Australia and the Civil Service
Association of Western Australia Incorporated.

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement is approximately 1,650.

6.—DATE AND OPERATION OF AGREEMENT
(1) This Agreement shall operate from the date of registra-

tion in the Western Australian Industrial Relations Commission
and shall remain in force for 18 months.

(2) The Agreement will continue in force after the expiry of
its term until such time as either party withdraws from the
Agreement by notification in writing to the Western Austral-
ian Industrial Relations Commission.

7.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

This Agreement shall be read in conjunction with the awards
and agreements that apply to the parties to this Agreement. In
the case of any inconsistencies, this Agreement shall have prec-
edence to the extent of any inconsistencies. The relevant awards
and agreements are—

(1) Public Service Award 1992
(2) Government Officers Salaries, Allowances and Con-

ditions Award 1989;
(3) Agriculture Western Australia Enterprise Agree-

ment—1998.

8.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, en-

ter into a salary packaging arrangement in accordance with
the Flexible Remuneration Package or any similar salary pack-
aging arrangements offered by Agriculture Western Australia.

(2) Salary packaging is an arrangement whereby the entitle-
ments under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC less the cost of Compulsory
Employer Superannuation Guarantee contributions.

(4) The TEC for the purposes of salary packaging, is calcu-
lated by adding—

(a) The base salary;
(b) Other cash allowances;
(c) Non cash benefits, eg: superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg: performance based in-

centives where they exist.
(5) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(6) Where an employee enters into a salary packaging arrange-
ment the salary rate as specified in Schedule B of the Agriculture
Western Australia Enterprise Agreement—1998 will be used as
the basis to calculate entitlements in respect of—

(a) shift penalty rates;
(b) overtime rates;
(c) redundancy payments; and
(d) retirement.

(7) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(8) The salary packaging arrangement must also comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(9) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging arrangement, such tax, penalties and any other costs
shall be borne by the employee.
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(10) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

(11) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(12) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee.

(13) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

9.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any ques-

tions, dispute or difficulties that arise under this Agreement—
(1) The Union representative and/or the employee/s con-

cerned shall discuss the matters with the immediate
supervisor in the first instance. An employee may be
accompanied by a Union representative.

(2) If the matter is not resolved within 10 working days
following the discussion in accordance with
subclause (1) of this clause, the matter shall be re-
ferred by the Union representative or employee to
the employer for resolution.

(3) If the matter is not resolved within 10 working days
of the Union representative’s or employee’s notifi-
cation of the dispute to the employer, it may be
referred by the Union or the employer to the WAIRC.

SCHEDULE A—FLEXIBLE REMUNERATION
PACKAGE

This Agreement is between the Employer (Chief Executive
Officer, Agriculture Western Australia) and the Employee (EM-
PLOYEE’S NAME).

A. Cash and non-cash salary
(i) The Employee’s salary is the salary applicable to the

Employee under the terms and conditions of the
employee’s Australian Workplace Agreement (or
other such approved Agreement).

(ii) The Employee’s current salary is $(ENTER DOL-
LARS). The employee may elect to “package” up to
50% of this, being $(ENTER DOLLARS).

(iii) The remainder of the Employee’s salary will be paid
as cash salary on a fortnightly basis by the Employer.

(iv) The Employee may elect to include one or more of
the package items shown on the attached Schedule
in their Remuneration Package,, providing the total
gross value of the items does not exceed the amount
in (ii) above.

(v) The Employee’s participation in Flexible Remunera-
tion Packaging will be at no cost to the Employer.

(vi) The Employee must pay Fringe Benefits Tax (FBT)
or reimburse the Employer the amount of any liabil-
ity for any tax, charge, duty or other payment payable
by the Employer which arises out of or is any way
connected with this Agreement including any tax,
charge, duty or other payment which becomes pay-
able as the result of the amendment, introduction or
coming into effect of any legislation. The Employer
may deduct this amount from any remuneration pay-
able to the Employee.

(vii) In the event that an employee is eligible for a work
related performance bonus, in accordance with the
Employer’s performance management system, the
employee may elect to take part or all of such bonus
in the form of one or more benefit items, including
private superannuation.

B. Duration of the agreement
(i) This Agreement will commence on the first pay pe-

riod after the processing of necessary documentation
by both parties.

(ii) Subject to any review as provided for by this Agree-
ment, the Agreement shall terminate in 12 months
from the date of its commencement.

C. Disclaimer
The Employee releases and hereby indemnifies and under-

takes to keep indemnified the Employer from and against all
actions, claims, demands and proceedings whatsoever which
the Employee or any other person has or may have against the
Employer arising out of or in respect of or in any way con-
nected with any advice received by the Employee from the
Employer, any remuneration consultant or McMillan Shake-
speare Consulting Pty Ltd in connection with this Agreement,
and all costs, damages and expenses which the Employer may
incur in defending or settling such actions, claims. demands
and proceedings.

D. Review of the agreement
(i) Towards the end of each package year an employee

may review the components of their Remuneration
Package and vary their package items for the next
package year.

(ii) The Employer will initiate a review of the Employ-
er’s Remuneration Packaging Agreement with the
employee in the event of a substantial change to the
employee’s salary (usually an increase or decrease
of more than 10%).

E. Financial counselling
(i) The Employee must obtain and provide evidence of

financial advice from an accredited Remuneration
Consultant about the structure of their proposed Re-
muneration Package before they can participate in
Flexible Remuneration Packaging.

(ii) The Employee must direct any queries about Remu-
neration Packaging and associated issues such as
superannuation, compensation, taxation and admin-
istration to the accredited Remuneration Consultant
for advice and clarification.

F. Superannuation
(i) Subject to any legislative, policy or fiscal changes

made to superannuation by either the Commonwealth
Government or the Government Employees’ Super-
annuation Board (GESB), the Employer shall
continue to make superannuation contributions for
the Employee’s benefit into the GESB on the terms
and conditions as they apply from time to time.

G. Administration
(i) The Administration Bureau Service have been ap-

pointed by the Employer to administer the
Employee’s Remuneration Packaging arrangements
in consultation with the Employer.

(ii) The Administration Bureau Service will charge the
Employee an annual fee of $270 for administering
elected package payments made under this Agree-
ment. A reduced annual fee of $170 will apply to
employees earning less than $50,000 per annum who
elect to package contributions to the Government
Employees Superannuation (Gold State) scheme
only. A reconciliation of the Employee’s Remunera-
tion Package will take place at the end of each
package year (30th April). Any benefit entitlement
not paid will be rolled over to the next package year.

H. Confidentiality and Acknowledgment
(i) The terms of this Agreement remain confidential be-

tween the Employee and the Employer.
(ii) The terms and conditions agreed between the Em-

ployee and the Employer relate only to the
Employee’s Remuneration Package.

(iii) The Employer is not liable for taxation or any other
liabilities, judgements.. penalties or outcomes suf-
fered or incurred by the Employee resulting from
entering into this Agreement.

(iv) The Employee confirms that the package items se-
lected for their Remuneration Package are legitimate
expense items and that funds availed of by the Em-
ployee under the Remuneration Packaging
arrangements will only be used to pay these expenses.

(v) If the Employee ceases employment with the
Employer, this Agreement will lapse. The Employee
undertakes to advise the Administration Bureau
Service immediately if they leave the Employer.
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(vi) The Employee is under no obligation to participate
in Flexible Remuneration Packaging. The Employee
may elect at any time to cease Remuneration Pack-
aging by giving at least seven days notice in writing.

(vii) This Agreement is in substitution for all previous Re-
muneration Packaging Agreements between the
employer and the Employee.

I. Abandonment of control
Subject to any review permitted under this Agreement, the

employee abandons all right to vary or terminate the terms of
this Agreement without the specific written consent of the
Employer.

For and on behalf of Agriculture Western Australia
I, .................................…………………………............

understand and accept the offer of Flexible Remuneration Pack-
aging by the Employer on the terms and conditions detailed in
this Agreement.

Signed: .........................................................
Name (print): .........................................................
Employee Number: .........................................................
Date: .........................................................

o   Approved by Manager, Human Resources
Signature: .......................................................
Name (print): .......................................................
Date: .......................................................

SCHEDULE OF ITEMS THAT CAN BE SALARY PACK-
AGED

• Membership fees and professional associations
• Financial counselling fees
• Disability/income protection
• Self education expenses
• Work related travel expenses
• Notebook/laptop computers
• McMillan Shakespeare administration fee
• Contributions to a private superannuation fund
• Employee contributions to the Government Employees

Superannuation schemes
• Motor vehicle (for private use) by way of novated lease

BRIGHTWATER CARE GROUP INCORPORATED
HOSPITAL SALARIED OFFICERS ENTERPRISE

AGREEMENT 1998.
No. AG 78 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

The Board of Management of Brightwater Care Group
Incorporated.

No. AG 78 of 1999.

Brightwater Care Group Incorporated Hospital Salaried
Officers Enterprise Agreement 1998.

1 June 1999.

Order.
HAVING heard Mr C D Panizza as agent on behalf of the
Applicant and Mr P G Simich as agent on behalf of Respond-
ent, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement made between the parties as lodged
in the Commission on the 30th day of April, 1999 enti-
tled Brightwater Care Group Incorporated Hospital

Salaried Officers Enterprise Agreement 1998 and subse-
quently amended by direction of the Commission be
registered in the terms of the following Schedule as an
industrial agreement in replacement of the Homes of Peace
Inc. (HSOA) Enterprise Agreement 1997 (AG 130 of
1997) which is hereby cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

BRIGHTwater CARE GROUP HSOA ENTERPRISE
AGREEMENT 1998

1.—TITLE
This Agreement shall be titled the Brightwater Care Group

Incorporated Hospital Salaried Officers Enterprise Agreement
1998.

2.—ARRANGEMENT
1. Title
2. Arrangements
3. Parties
4. Date of Operation and Term
5. Relationship to other Awards
6. Definitions
7. Overall Commitments
8. Initiatives to Effect Gains in Productivity
9. Productivity Measures

10. Contract of Service
11. Casual Employees
12. Part-time Employees
13. Temporary Employees
14. Job Sharing
15. Hours
16. Overtime
17. Shift Work
18. On Call
19. Calculation of Penalties
20. Higher Responsibilities
21. Meal Money
22. Motor Vehicle Allowance
23. Travelling Expenses
24. Salary/Wages
25. Salary Packaging
26. Payment of Salary/Wages
27. Salary/Wage Information
28. Public Holidays
29. Annual Leave
30. Additional Leave
31. Short Leave
32. Special/Personal Leave
33. Sick Leave
34. Family Leave
35. Bereavement Leave
36. Long Service Leave
37. Conference/Study Leave
38. Parental and Adoption Leave
39. Occupational Health and Safety
40. Protective Clothing
41. Uniforms
42. Disciplinary Procedure
43. Dispute Resolution
44. Introduction to Change
45. Redeployment and Redundancy
46. Superannuation
47. Classification Review
48. Employee Representative Access
49. Employee Organisation Deductions
50. Joint Consultative Committee
51. Number of Employees
52. Signatories to Agreement

Appendix 1. Salary Packaging
Appendix 2. Classification Review

3.—PARTIES
The parties to this Agreement are the Brightwater Care Group

Inc, and the Hospital Salaried Officers Association of Western
Australia (Union of Workers).
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This Agreement shall apply to all employees eligible to be
members of the Union.

4.—DATE OF OPERATION AND TERM
(1) The term of this Agreement shall be from the date of

registration until 30 June 1999.
(2) The parties to this Agreement shall meet at least 3 months

prior to the expiration of this Agreement with the purpose of
negotiating the continuation of, or replacement of this Agree-
ment. The intent is to finalise negotiations before the Agreement
expires.

(3) At the expiration of the term of this Agreement either—
(a) the Agreement will be replaced by a new Agreement;

or
(b) with the express consent of all parties the Agreement

shall continue to operate for a further period as agreed
to allow negotiations on a replacement Agreement
to be finalised;

Provided that—
(c) the parties may at any time agree to vary or cancel

the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.

5.—RELATIONSHIP TO OTHER AWARDS
(1) This Agreement shall be read in conjunction with the

Homes of Peace (Salaried Officers) Agreement 1976 and the
Hospital Salaried Officers’ (Nursing Homes) Award 1976.

(2) Where there are any inconsistencies between either the
Homes of Peace (Salaried Officers) Agreement 1976 or the
Hospital Salaried Officers’ (Nursing Homes) Award 1976 and
this Agreement this Agreement shall have precedence to the
extent of the inconsistencies.

6.—DEFINITIONS
(1) Where the terms “by agreement” or “mutual agreement”

are used in this Agreement, they shall mean that agreement
has only been reached if freely entered into by both parties.
An employee shall not be disadvantaged in any way by with-
holding agreement.

(2) “An Officer” shall mean an employee as defined in the
Industrial Relations Act, 1979.

(3) “Temporary Employee” means an employee engaged for
a specific period or periods longer than one month but not
exceeding 12 months.

(4) “Part time Employee” means an employee regularly
employed to work for less than thirty seven and one half hours
(37.5) per week.

(5) “Casual Employee” means an employee who is engaged
as from time to time for a period not exceeding one month,
without any commitment on the part of either party to a con-
tinuing employment relationship.

(6) “Redundancy” means a situation where a job performed
by an employee ceases to exist or becomes surplus to require-
ments.

(7) “Ordinary rate of pay” shall be defined, for the purpose
of redeployment, retraining and redundancy (Clause 45), as
the rate of pay excluding allowances applicable to the em-
ployee’s substantive classification but shall include allowances
which represent—

(a) a relieving allowance that has been paid continuously
for twelve (12) months;

(b) a shift allowance which is paid on a regular basis
and would continue to be paid during periods of an-
nual leave;

(c) any special personal allowance (eg previous income
maintenance which has been paid continuously).

(8) “Union” shall mean the Hospital Salaried Officers Asso-
ciation of Western Australia (Union of Workers).

7.—OVERALL COMMITMENTS
(1) The parties to this Agreement are committed to the Agree-

ment and will demonstrate their ongoing commitment by
continuing to develop a safe and healthy workplace, support-
ing the organisation wide Continuous Quality Improvement
culture and being committed to improved wages and condi-
tions.

(2) The Brightwater Care Group Inc., agrees, for the term of
this Agreement, to be bound by the provisions of this Agree-
ment and as such commits not to enter into Workplace
Agreements under the Workplace Agreements Act 1993 with
employees who would otherwise fall within the scope of this
Agreement.

8.—INITIATIVES TO EFFECT GAINS IN
PRODUCTIVITY

The following initiatives are designed to achieve gains in
the productivity and efficiency of the Brightwater Care Group.
They will build on the progress already made through the im-
plementation of the best practice approach.

Their implementation will contribute to the attainment of
the kind of workplace we aspire to characterise by—

• improved job security and satisfaction (with a de-
creased use of agency staff).

• full and open communication between and across all
levels and groups.

• decision making procedures that empowers people.
• a heightened awareness of aged care and the young

disabled within the community and the Brightwater
Care Group seen as a top quality provider.

• staff who feel able to promote the Brightwater Care
Group as a best practice organisation.

• a shared employee and organisational commitment
to training and ongoing education, a safe environ-
ment and a balance between work and family.

• increased flexibility within our Awards/Agreements
and adequate recompense.

• commitment to review the effects of multiskilling
The following productivity and efficiency initiatives have

been identified.
(1) Key supporting processes, including the supply of

laundry, food, maintenance, payroll and finance will
be redesigned so that quality services are provided.
Without limiting the outcomes of the redesign, the
following will be included—

(a) Purchasing systems and practices will be re-
viewed and where appropriate, joint
purchasing and bulk buying arrangements will
be entered into.

(b) Specifications will be reviewed for food supply.
(c) The payroll system will be reviewed and re-

designed to ensure that clear, timely and
accurate information goes from site to the pay
office.

(2) (a) There will be an ongoing review of temporary
contracts and core permanent staffing require-
ments.

(b) Where employees commence on temporary
contracts, subject to satisfactory review after
a three month maximum probationary period
and a vacancy in the permanent staffing re-
quirements, temporary staff will be offered
permanent contracts.

(3) A unit based team approach to care will be devel-
oped and implemented.

(4) To support the multi-disciplinary team based ap-
proach, a number of related initiatives will be
implemented. These include—

(a) Enabling nursing and therapy assistants to
contribute to the account of the resident’s day
through supporting documentation as set up
by professional staff to ensure that relevant
information is included from all those who
contribute to resident care. The responsibility
for recording in the integrated resident notes
remains with the professional staff in accord-
ance with legislation.

(b) Providing designated staff with precentorship
training to enable them to assist with the coach-
ing and mentoring of non professional staff.

(c) Developing an integrated competency based
learning and development program which will
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ensure that staff have the opportunity to de-
velop a range of skills appropriate to their work
and the needs of the Brightwater Care Group.

(d) Enabling each team to develop together, its
own approach to the organisation of daily work
so that it is more resident centred.

(5) (a) Existing communication and information shar-
ing procedures will be reviewed and
streamlined to ensure that intra and inter-site
communication is appropriate and timely
across all levels, disciplines and services.

(b) A training plan will be prepared as part of the
planning for the purchase and introduction of
new technology.

(6) An energy, water conservation and waste manage-
ment program will be developed and implemented.

(7) A study of staff turnover and absenteeism will be
conducted and the findings analysed to identify and
implement ways of reducing the attrition and absen-
teeism rates.

(8) A marketing plan will be developed to increase the
Brightwater Care Group’s commercial activities with
regard to marketing its expertise.

(9) The present performance management system will
be reviewed to enable it to be developed into an or-
ganisation wide approach which will ensure that
performance is linked to competencies and quality
outcomes.

9.—PRODUCTIVITY MEASURES
The Brightwater Care Group will implement during the term

of the Agreement, productivity measures. This is dependent
on the installation of a Human Resource management infor-
mation system and an electronic time card system. The parties
agree during the life of this Agreement, to meet and develop
Key Performance Indicators.

10.—CONTRACT OF SERVICE
(1) During the first six months of employment the contract

of service shall be by the fortnight and may be terminated by
two weeks’ notice on either side given in writing on any day
or by the payment by the employer, or the forfeiture by the
employee of an amount equal to two weeks’ salary provided
that, a lesser period of notice may be agreed, in writing, be-
tween the employer and the employee concerned.

(2) (a) On the completion of six months’ employment the
contract of service shall be by the month unless the employer
notifies the employee of an intention to continue the contract
of service on a fortnightly basis for a further period of up to
six months in which case the provisions of subclause (1) of
this clause will apply during that period.

(b) Where the employer notifies an employee of an inten-
tion to continue the contract of service on a fortnightly basis
and the employment continues for a period of twelve months
the employer shall terminate the contract of service forthwith
by one month’s salary or, if he/she fails to do so, the contract
of service shall be deemed to be by the month.

(3) An employee whose contract of service is by the month
may terminate the contract of service by one month’s notice
given in writing on any day or the forfeiture of an amount
equal to one month’s salary provided that, a lesser period of
notice may be agreed, in writing, between the employer and
the employee concerned.

(4) The employer may terminate the contract of service of
any employee whose contract of service is by the month, by
one month’s notice given in writing on any day but only if—

(a) The employer has followed the disciplinary proce-
dure in accordance with Clause 42, Disciplinary
Procedure of this Agreement and is satisfied that the
employee is guilty of —

(i) Wilful disobedience or disregard of any law-
ful order made or given by any person having
authority to make or give such an order;

(ii) being negligent or careless in the discharge of
his/her duties;

(iii) being inefficient or incompetent in the dis-
charge of his/her duties and such inefficiency

or incompetency appears to arise from causes
within his/her own control;

(iv) using intoxicating beverages to excess; or
(v) disgraceful or improper conduct;

(b) the employee is convicted of any indictable offence;
(c) on the basis of medical evidence, the employee does

not have the capacity to continue to carry out the
duties of his/her position; or

(d) the position occupied by an employee is not longer
considered necessary.

(5) The foregoing provisions of this clause do not affect the
employer’s right to dismiss an employee without notice for
misconduct and in such a case the salary of the employee shall
be paid up to the time of dismissal only, but where an em-
ployee whose contract of service is by the month is dismissed,
the cause for dismissal shall be of the kind referred to in para-
graphs (a) and (b) of subclause (4) of this clause.

(6) (a) Where an employer considers that a position occu-
pied by an employee is no longer necessary and no other
employment is available to that employee the Hospital Sala-
ried Officers Association of Western Australia (Union of
Workers) shall be notified in writing to that effect.

(b) The union may, within seven days of the date upon which
that notification is given, request the employer to review that
decision but where an agreement is not reached in discussion
between the employer and the union the contract of service
may be terminated in accordance with the provisions of
subclause (4) of this clause.

(7) Where the employer seeks to terminate the services of
an employee in accordance with subclauses (4) and (5) of this
clause, he/she shall, upon written request, supply to the em-
ployee, a written statement setting out the full details of the
incident, circumstances, event or matters upon which the em-
ployer based their decision. Each statement shall be supplied
within seventy two hours of receipt of the request.

(8) The provisions of this clause shall not apply to casual
employees.

11.—CASUAL EMPLOYEES
(1) A casual employee shall be paid at pro-rata to the rate

prescribed for the class of work for which he/she is engaged in
proportion to which their weekly hours bear to thirty seven
and one half (37.5) per week, plus 25% additional loading.

(2) A casual employee shall not receive any of the leave
entitlements prescribed in this Agreement.

12.—PART-TIME EMPLOYEES
(1) A part-time employee shall be paid at pro-rata to the rate

prescribed for the class of work for which he/she is engaged in
proportion to which their weekly hours bear to thirty seven
and one half (37.5) per week.

(2) A part-time employee shall be allowed all holiday and
leave entitlements prescribed in this Agreement in proportion
to which their weekly hours bear to thirty seven and one half
(37.5) per week.

(3) All other provisions and allowances, as appropriate, pre-
scribed in this Agreement shall be payable to a part-time
employee.

(4) A part-time employee may work additional hours/shifts
to that rostered at ordinary rates, subject only to the normal
rostering parameters of a full-time employee, where he/she
has previously indicated a willingness to work extra hours/
shifts or where the extra time was arranged prior to the com-
pletion of his/her previous shift. Provided that a part-time
employee shall not be required to work extra hours/shifts.

13.—TEMPORARY EMPLOYEES
(1) A temporary employee shall accrue and be paid all the

entitlements prescribed in this Agreement for time worked as
if he/she was permanently employed, notwithstanding breaks
in employment.

(2) A temporary employee shall be entitled to receive or
give, as the case may be, one week’s notice of termination of
the contract of service, and shall either be paid or forfeit, as
the case may be, one week’s pay if the required notice is not
given.
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14.—JOB SHARING
(1) Job sharing is an arrangement whereby two employees

share one full-time position with both working on a part-time
basis. It is differentiated from part-time work by the fact that
each employee agrees to relieve the other when he/she is ab-
sent from work.

(2) All employees are entitled to apply to job share, subject
to the provisions of this clause.

(3) Job sharing will only be considered in circumstances
where—

(a) the position which is to be shared is considered suit-
able for sharing between two people.

(b) the benefits of job sharing outweigh the benefits of
creating two part-time positions.

(4) Each job sharing arrangement shall be confirmed in writ-
ing between the parties and include—

(a) the agreed period of the arrangement.
(b) the hours to be worked, daily and weekly, by the

employees, including starting and finishing times.
(c) a commitment from both employees to perform ad-

ditional duty at ordinary rates of pay when the
employee they are sharing with is unable to perform
his/her share of duty, for whatever reason.

(5) Should an employee’s services be terminated, the em-
ployer undertakes to endeavour to recruit a replacement for
the vacant job sharing position.

(6) Salary shall be paid as a proportion of the appropriate
full-time salary, dependent on the hours worked in accordance
with provisions of this Agreement.

(7) (a) Overtime is not payable unless the total time worked
on any day exceeds the ordinary hours as specified in this
Agreement.

(b) Overtime is not payable where a job sharer performs
additional hours in order to meet the commitment to relieve
his/her job sharing partner.

15.—HOURS
(1) The ordinary hours of work shall be an average of thirty

seven and one half (37.5) per week and shall be worked by
one of the following arrangements—

(a) Prescribed hours of work of thirty seven and one half
(37.5) per week;

(b) Flexitime roster covering a settlement period of four
weeks;

(c) Actual hours of seventy five over nine days with the
tenth day to be taken as a paid rostered day off;

(d) Such other arrangements as are agreed between the
employer and the employee;

(e) Where the Union and the employer agree, shifts of
more than 10 hours but not more than 12 hours may
be worked for the purpose of trialing alternative shift
arrangements only.

(2) Ordinary Hours
(a) Other than those expressly replaced by this Agree-

ment, the spread of ordinary hours will be from
8.00am to 5.30pm Monday to Friday inclusive with
a meal interval of not less than 30 minutes to be taken
between 12.00noon and 2.00pm.

(b) By mutual agreement a meal interval of a lesser pe-
riod may be taken.

(3) The ordinary hours of work observed may be varied in
accordance with subclause (1)(d) so as to make provision for—

(a) the attendance of employees for duty on a Saturday,
Sunday, or Public Holidays;

(b) the performance of shift work including work on Sat-
urdays, Sundays or Public Holidays; and

(c) the nature of the duties of an employee or class of
employees in fulfilling the responsibilities of their
office.

(4) An additional paid break of ten minutes may be taken
either in the morning or the afternoon, when convenient to the
employer.

(5) An employee shall not be required to work more than
five hours continuously without a break.

(6) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall
be the responsibility of the employer. The ros-
ter will indicate the minimum staffing and any
other requirements in respect to starting and
finishing times, lunch break coverage and
flexileave.

(ii) The roster shall cover a settlement period of
four weeks and shall be made available to all
affected employees no later than three days
prior to the settlement period commencing.

(iii) The roster shall be prepared in consultation
with the affected employees, subject to the
employer retaining the right to determine ar-
rangements to suit the operational needs of the
Brightwater Care Group.

(iv) Subject to four weeks notice being given to
affected employees, the employer may with-
draw authorisation of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average

of 7 hours 30 minutes per day which may be
worked with flexible commencement and fin-
ishing times in accordance with the provisions
of this subclause, provided that the required
hours of duty for each four week settlement
period shall be 150 hours.

(ii) For the purpose of leave and Public Holidays,
a day shall be credited as 7 hours 30 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and sub-
ject to the concurrence of the supervisor, employees
may select their own starting and finishing times
within the following periods—
7.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour break)
3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the
employer and the employee.

(e) Lunch Break
(i) An employee shall be allowed to extend the

meal break between 11 am and 2.30 pm of not
less than 30 minutes but not exceeding 60
minutes except as provided below.

(ii) An employee may be allowed to extend the
meal break beyond 60 minutes to a maximum
of 90 minutes. Such an extension is subject to
prior approval of the employee’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster

and subject to the prior approval of the super-
visor, an employee may be allowed a
maximum of two full days or any combina-
tion of half days and full days that does not in
total exceed two days in any one settlement
period.

(ii) Approval to take flexileave is subject to the
employee having accrued sufficient credit
hours to cover the absence prior to taking the
leave. In exceptional circumstances and with
the approval of the employer, flexileave may
be taken before accrual subject to such condi-
tions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a

settlement period which shall consist of four
weeks.

(ii) The settlement period shall commence at the
beginning of a pay period.

(iii) The required hours of duty for a settlement
period shall be 150 hours.
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(h) Credit Hours
(i) Credit hours in excess of the required 150

hours to a maximum of 7 hours 30 minutes
are permitted at the end of each settlement
period. Such credit hours shall be carried for-
ward to the next settlement period.

(ii) Credit hours in excess of 7 hours 30 minutes
at the end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 150 hours to a

maximum of 4 hours are permitted at the end
of each settlement period.
Such debit hours shall be carried forward to
the next settlement period.

(ii) For debit hours in excess of 4 hours, an em-
ployee shall be required to take leave without
pay for the period necessary to reduce debit
hours to those specified in subparagraph (i) of
this subclause.

(iii) Employees having excessive debit hours may
be required to work standard working hours
in addition to not being paid for the number of
hours in excess of the debit hours permitted at
the end of each settlement period.

(j) Maximum Daily Working Hours
A maximum of 10 hours may be worked in any one
day.

(k) Conference/Study Leave
Where conference/study leave has been approved by
the employer, credits will be given for commitments
falling within the ordinary hours of duty.

(l) Overtime
(i) Employees receiving at least one day’s prior

notice of overtime shall be required to work
the ordinary hours of duty determined by the
employer under subclause (1) of this clause.

(ii) Where an employee is required to work over-
time at the conclusion of a day with less than
one day’s notice, and

(aa) where the employee has at the com-
mencement of that day 2 hours or more
flexitime credits, the employee shall be
paid overtime after 5 hours work on that
day, or for time worked after 3.30 pm,
whichever is the later, or

(bb) where the employee has commenced
duty prior to 8.30 am and has, at the
commencement of that day, less than 2
hours flexitime credits, the employee
shall be paid overtime, for time worked
after the completion of ordinary hours
of duty or after working 7 hours 30
minutes on that day, which is the ear-
lier, or

(cc) where the employee has commenced
work after 8.30 am and has, at the com-
mencement of that day, less than 2
hours flexitime credits, the employee
shall be paid overtime for time worked
after 5.30 pm or after working 7 hours
30 minutes, on that day whichever is
the earlier.

(iii) Where an employee is required to work over-
time at the beginning of a day with less than
one day’s notice, that employee shall be paid
overtime for any time worked prior to the com-
mencing time for ordinary hours of duty
determined by the employer under subclause
(1) of this clause.

(7) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of
a nine day fortnight where the ordinary hours

of duty of 75 hours a fortnight are worked over
nine days of the fortnight, exclusive of work
performed on Saturday, Sunday and the spe-
cial rostered day off, with each day consisting
of 8 hours and 20 minutes.

(ii) The employer shall determine employees’
commencing and finishing times between the
spread of 7.00 am and 6.00 pm, in order to
ensure that the Brightwater Care Groups re-
quirements are met on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accord-
ance with the standard provisions of this clause.

(c) Special Rostered Day Off
Each employee shall be allowed one special rostered
day off each fortnight in accordance with a roster
prepared by management showing days and hours
of duty and special rostered days off for each em-
ployee.

(d) Leave and Public Holidays
For the purposes of leave and Public Holidays, a day
shall be credited as 8 hours 20 minutes notwithstand-
ing the following—

(i) When a Public Holiday falls on an employ-
ee’s special rostered day off the employee shall
be granted a day in lieu of the holiday prior to
the conclusion of the current fortnight.

(ii) For a Public Holiday occurring during a pe-
riod of annual leave, an additional day will be
added to the period of leave irrespective of
whether it falls on a rostered work day or spe-
cial rostered day off.

(iii) A four week annual leave entitlement is
equivalent to 150 hours, the equivalent to
eighteen rostered working days of 8 hours 20
minutes, and two special rostered days off.

(iv) An employee who is sick on a special rostered
day off will not be granted sick leave for that
day, and will not be credited with an additional
day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall
apply for work performed prior to an employee’s
nominated starting time and after an employee’s
nominated ceasing time in accordance with
subparagraph (a)(ii) and on an employee’s special
rostered day off.

(f) Conference/Study Leave
Credits for conference/study leave will be given for
approved commitments falling due between the em-
ployee’s nominated starting and finishing times.

(8) Flexibility for Employees
Subject to the following, at the written request of an em-

ployee, the employer and employee may agree in writing to an
employee working hours outside the spread of ordinary hours
in which case the employer shall not be liable to pay any shift
allowances, including weekend shift allowances, which, but
for such agreement, would be payable.

(a) Such agreement must be at the initiative of the em-
ployee and must not be either directly or indirectly
be reached as a result of any request, direction or
pressure of the employer.

(b) The agreement will clearly set out the hours arrange-
ment to be worked.

(c) Subject to the provisions of this subclause, the ar-
rangements shall be within the parameters for
ordinary hours set out in this clause.

(d) Any hours worked, at the request of the employer,
outside the parameters set out in the agreement shall
be deemed to be overtime.

(e) The employee may withdraw from the special ar-
rangements at any time by advising the employer in
writing.
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(f) The employer may withdraw agreement for the spe-
cial arrangement at any time by advising the
employee in writing.

(g) Where the arrangement is withdrawn by either party
the employee will revert to the normal working hours
and arrangements for their work area and shall be
paid accordingly.

16.—OVERTIME
(1) Except as provided in subclauses (2) and (3) of this clause,

all time worked at the direction of the employer in excess of
7 hours 30 minutes (7.5) on any one day Monday to Friday,
both inclusive, shall be paid at the rate of time and one half for
the first two hours and at double time thereafter.

(2) All time worked on a Saturday prior to 12noon shall be
paid at the rate of time and one half for the first two hours and
at the rate of double time thereafter.

(3) All time worked after 12 noon on a Saturday until mid-
night Sunday, inclusive shall be paid at the rate of double time.

(4) For the purpose of assessing overtime each day shall
stand alone.

(5) Overtime may be banked and taken as time off in pro-
portion to the payment to which the employee is entitled under
the terms of this Agreement. Such time off shall be taken at a
mutually convenient time(s).

17.—SHIFT WORK
(1) The provisions of this clause shall apply to employees

engaged on shift work and shall nullify any other general pro-
vision of the Agreement to the extent that the general provision
is expressly contrary to this clause.

(2) (a) The ordinary hours of work may be worked on rostered
shifts which provide an average of not more than thirty seven
and one half hours (37.5) per week over each roster period.
Such roster may provide that the hours of work need not be
worked on five consecutive days and it may provide that ordi-
nary hours can be worked on afternoon or night shift or on a
Saturday or Sunday.

(b) Each daily shift period shall not exceed ten hours, ex-
cept where the Hospital Salaried Officers Association of
Western Australia (Union of Workers) and the employer agree.

(3) For the purposes of this clause—
(a) “Day Shift” shall mean a shift which commences

after 6.00 am and before midday and finishes before
6.00 pm.

(b) “Afternoon Shift” shall mean a shift which com-
mences at or after midday and before 6.00 pm. and
finishes after 6.00 pm.

(c) “Night Shift” shall mean a shift which commences
at or after 6.00 pm. and before midnight.

(4) (a) In addition to the shift employees ordinary salary the
employee shall be paid he following loadings—

(i) Twelve and one half per cent (12.5%) of his/her daily
rate of salary for each afternoon or night shift worked
in ordinary hours.

(ii) Fifty per cent (50%) of his/her daily rate of salary
for each shift worked on a Saturday or a Sunday in
ordinary hours.

(iii) One hundred and fifty per cent (150%) of his/her
daily rate of salary for a shift worked on a public
holiday in ordinary hours. Provided that if the em-
ployer agrees the employee may be paid a loading of
fifty per cent (50%) of his/her daily rate of salary
and in addition be allowed to observe the holiday on
a day mutually acceptable to the employer and the
employee.

(b) A shift employee shall be paid the appropriate loading
applicable to the majority of his/her shift.

(5) All time worked by a shift employee outside his/her or-
dinary hours shall be paid for as overtime in accordance with
the provisions of this Agreement.

(6) Should a shift employee work two consecutive shifts he/
she shall not be required to attend for duty within ten hours of
ceasing duty on the second shift.

(7) When any of the days observed as a public holiday as
prescribed in this Agreement fall on a day when a shift em-
ployee is rostered off duty and the employee has not been
required to work on that day he/she shall be paid as if the day
was an ordinary working day, or by mutual agreement be al-
lowed to take a day’s holiday in lieu of the holiday.

(8) (a) Each shift employee shall be supplied with a copy of
his/her shift roster upon commencement on shift work and
one copy shall be posted in a conspicuous place in the particu-
lar work area concerned.

(b) The shift roster shall not be altered except in accordance
with the provisions of subclause (2) of this clause and no em-
ployee shall be required to alter his/her ordinary rostered hours,
except with his/her consent.

(9) A shift employee shall be entitled to additional annual
leave as prescribed in this Agreement.

18.—ON CALL
(1) An employee is on call when he/she is directed by the

employer to remain at such a place as will enable the em-
ployer to readily contact him/her during the hours when he/
she is not otherwise on duty. In determining the place at which
the employee shall remain the employer may require that place
to be within a specified radius from the employees place of
employment.

(2) (a) Subject to paragraph (b) of this subclause, an em-
ployee shall be paid an hourly allowance equal to 18.75% of
1/40th of the minimum weekly rate prescribed in the Hospital
Salaried Officers (Nursing Homes) Award No 18 and 19 of
1974, as amended, for a Medical Laboratory Technologist.

(b) Where the employee is supplied with a long range beeper
or mobile phone, the employee shall be paid 75% of the rate
prescribed in paragraph (a) of this subclause.

(c) Payments referred to in paragraphs (a) and (b) of this
subclause shall not be made in respect to any period for which
the employee is recalled to work and being paid in accordance
with the Overtime provisions of this Agreement.

(3) An employee who is on call during ordinary working
hours on a day observed as a public holiday, shall be paid an
allowance as per subclause (2).

(4) If an employee is recalled to work he/she shall be paid a
minimum of two hours at the appropriate overtime rate but he/
she shall not be obliged to work for two hours if the work for
which he/she was recalled is completed in less time, provided
that if an employee is called out within two hours of starting
work on a previous call he/she shall not be entitled to any
further payment for the time worked within that period of two
hours.

(5) Where the employer requires the employee to be regu-
larly on call for client/patient consultative needs the employer
shall provide, or install at the employers cost, appropriate tel-
ecommunications equipment.

(6) Where the employee pays or contributes towards the
payment or rental of telecommunication equipment in order
to be available for on call at the request of the employer, the
employer shall reimburse the employee an amount being a
proportion of the rental calculated on the basis that each seven
days on which the employee is required to be on call the em-
ployer shall pay the employee 1/52nd of the annual rental paid
by the employee.

19.—CALCULATION OF PENALTIES
Where an employee works hours which entitle them to pay-

ment of more than one of the penalties payable in accordance
with Overtime (Clause 16), Shift Work (Clause 17), On Call
(Clause 18), and Public Holidays (Clause 28), only the high-
est of any such penalty is payable.

20.—HIGHER RESPONSIBILITIES
(1) Where an employee is directed by the employer to per-

form the full duties and responsibilities of a position classified
higher than his/her own position he/she shall be paid an al-
lowance equal to the difference between the employee’s own
salary and that of the higher position.

(2) Where an employee performs some, but not all, of the
duties and responsibilities of a higher classified position he/
she shall be paid such proportion of the allowance provided
for in subclause (1) as to the proportion of the duties performed.
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(3) In circumstances referred to in subclause (2) the em-
ployee shall be advised of the proportion of the allowance to
be paid, prior to commencing such duties.

(4) The allowance may be adjusted during the period of
higher duties.

(5) An employee will not qualify for the allowance unless
they occupy the higher position for five consecutive working
days or more.

21.—MEAL MONEY
(1) Where the employee is required to work overtime of at

least two hours in excess of his/her daily hours of work the
employee shall be—

(a) Provided with a meal by the employer: or
(b) Paid an allowance of $2.50.

(2) This clause shall not apply where the employee has been
notified the previous day or earlier of the necessity to work
overtime.

22.—MOTOR VEHICLE ALLOWANCE
(1) Allowance for employees required to supply and main-

tain a vehicle as a term of employment—
(a) An employee who is required to supply and main-

tain a motor vehicle for use when travelling on official
business as a term of employment and who is not in
receipt of an allowance provided by subclause (4)
shall be reimbursed monthly in accordance with the
appropriate rates set out in subclause (6) for jour-
neys travelled on official business and approved by
the employer or an authorised employee.

(b) An employee who is reimbursed under the provi-
sions of subclause (1)(a) will also be subject to the
following conditions—

(i) For the purposes of subclause (1)(a) an em-
ployee shall be reimbursed with the appropriate
rates set out in subclause (6) for the distance
travelled from the employee’s residence to
place of duty and for the return distance trav-
elled from place of duty to residence except
on a day where the employee travels direct
from residence to headquarters and return and
is not required to use the vehicle on official
business during the day.

(ii) Where an employee in the course of a journey
travels through two or more separate areas,
reimbursement shall be made at the appropri-
ate rate applicable to each of the areas traversed
as set out in subclause (6).

(iii) Where an employee does not travel in excess
of 4,000 kilometres in a year an allowance
calculated by multiplying the appropriate rate
per kilometre by the difference between the
actual distance travelled and 4,000 kilometres
shall be paid to the employee provided that
where the employee has less than 12 months’
qualifying service in the year then the 4,000
kilometre distance will be reduced on a pro
rata basis and the allowance calculated accord-
ingly.

(iv) Where a part time employee is eligible for the
payment of an allowance under (iii) above such
allowance shall be calculated on the propor-
tion of total hours worked in that year by the
employee to the annual standard hours had the
employee been employed on a full time basis
for the year.

(v) An employee who is required to supply and
maintain a motor vehicle for use on official
business is excused from this obligation in the
event of the employee’s vehicle being stolen,
consumed by fire, or suffering a major and un-
foreseen mechanical breakdown or accident,
in which case all entitlement to reimbursement
ceases while the employee is unable to pro-
vide the motor vehicle or a replacement.

(vi) It shall be open to the employer or his repre-
sentative to elect to waive the requirement that

an employee supply and maintain a motor ve-
hicle for use on official business, but written
notice of the intention so to do shall be given
to the employee concerned.

(2) Allowance for other employees using vehicle on official
business—

(a) An employee who is not required to supply and main-
tain a motor vehicle for use when travelling on official
business as a term of employment, but when re-
quested by the employer or an authorised employee,
voluntarily consents to use the vehicle and who is
not in receipt of an allowance provided by subclause
(4) shall, for journeys travelled on official business
approved by the employer or an authorised employee
be reimbursed all expenses incurred in accordance
with appropriate rates set out in subclauses (7) and
(8).

(b) For the purpose of subclause (2)(a) an employee shall
not be entitled to reimbursement for any expenses
incurred in respect to the distance between the em-
ployee’s residence and headquarters and the return
distance from headquarters to residence.

(c) Where the employee in the course of a journey trav-
els through two or more separate areas,
reimbursement shall be made at the appropriate rate
applicable to each of the areas traversed as set out in
subclause (7).

(3) Allowance for towing employer’s caravan or trailer—
In cases where employees are required to tow employer’s
caravans on official business, the additional rate shall be
three cents per kilometre. Where an employer’s trailer is
towed on official business the additional rate shall be two
cents per kilometre.

(4) Commuted allowance—
The employer may authorise a commuted amount for re-
imbursement of costs for motor vehicles or any other
conveyance belonging to an employee.

(5) Increase of Inadequate rates—
The allowances in this clause shall be varied in accord-
ance with any movement in the allowance in the Public
Service Award 1992.

(6) Requirement to supply and maintain a motor car—
AREA AND DETAILS  ENGINE DISPLACEMENT

 (in cubic centimetres)
Over Over 600cc &

Rate per Kilometre 2600cc 1600cc- Under
Metropolitan Area—
First 4,000 km 136.3 118.4 103.5
Over 4,000 up to 8,000 km  56.7  49.1  43.7
Over 8,000 up to 16,000 km  30.2  26.1  23.8
Over 16,000 km  31.6  27.2  24.5
South West Land Division—
First 4,000 km 139.4 121.3 106.4
Over 4,000 up to 8,000 km  58.3  50.6  45.1
Over 8,000 up to 16,000 km  31.3  27.1  24.7
Over 16,000 km  32.5  28.0  25.2
North of 23.5 Latitude—
First 4,000 km 154.4 135.1 118.9
Over 4,000 up to 8,000 km  63.9  55.7  49.7
Over 8,000 up to 16,000 km  33.7  29.2  26.7
Over 16,000 km  33.4  28.7  25.8
Rest of State—
First 4,000 km 144.1 125.2 109.6
Over 4,000 up to 8,000  60.3  52.3  46.5
Over 8,000 up to 16,000 km  32.4  28.0  25.5
Over 16,000 km  33.3  28.5  25.7

(7) Voluntary use of a motor car—
AREA AND DETAILS    ENGINE DISPLACEMENT

     (in cubic centimetres)
Over Over 1600cc &

Rate per Kilometre 2600cc 1600cc- Under
Metropolitan Area  63.3  54.9  48.7
South West Land Division  65.1  56.5  50.2
North of 23.5 South Latitude  71.4  62.3  55.5
Rest of State  67.3  58.4  51.8
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(8) Voluntary use of a motor cycle—
Distance Travelled During a Rate
Year on Official Business Cents per kilometre
Rate per Kilometre 21.9

(9) In this clause the following expressions have the follow-
ing meanings—

“A year” means twelve months commencing on the first
day of July and ending on the thirtieth day of June next
following.
“South West Land Division” means the South West Land
Division as defined by Section 28 of the Land Act, 1933—
1971, excluding the area contained within the
Metropolitan Area.
“Rest of the State” means that area South of 23.5 degrees
South latitude, excluding the Metropolitan Area and the
South West Land Division.
“Term of Employment” means a requirement made known
to the employee at the time of applying for the position
by way of publication in the advertisement for the posi-
tion, written advice to the employee contained in the offer
for the position or oral communication at interview by an
interviewing officer and such requirement is accepted by
the officer either in writing or orally.

23.—TRAVELLING EXPENSES
Where an employee is required by the employer to travel

and/or reside away from home overnight he/she shall be reim-
bursed reasonable out of pocket and accommodation expenses,
which shall be made at least monthly.

24.—SALARY/WAGES
(1) The minimum annual rate of remuneration of employees

covered by this agreement shall be as follows.
(2) Minimum Salaries—

Level $ per annum $ per hour
Level 1 1 21,789 11.1382

2 22,178 11.3374
3 22,577 11.5414

Level 2 1 22,900 11.7062
2 23,533 12.0403
3 24,203 12.3726
4 24,851 12.7038

Level 3 1 25,502 13.0366
2 26,153 13.3694
3 26,850 13.7254

Level 4 1 27,420 14.0171
2 28,186 14.4083

Level 5 1 29,089 14.8702
2 29,688 15.1763

Level 6 1 30,427 15.5542
2 31,606 16.1568

Level 7 1 32,223 16.4720
2 33,148 16.9448

Level 8 1 34,099 17.4312
2 35,450 18.1216

Level 9 1 36,154 18.4816
2 37,121 18.9760

Level 10 1 38,012 19.4312
2 39,036 19.9547

Level 11 1 41,008 20.9627
2 42,472 21.7112

Level 12 1 44,552 22.7744
Level 13 1 45,665 23.3432

2 47,075 24.0640
Level 14 1 48,536 24.8110
Level 15 1 50,671 25.9022

2 52,421 26.7968
Level 15A 1 54,601 27.9111

2 56,776 29.0229
3 58,928 30.1230
4 61,104 31.2353
5 64,763 33.1057
6 67,413 34.4604
7 70,068 35.8175
8 73,067 37.3506
9 76,249 38.7713

(a) An employee, who is 21 years of age or older on
appointment to a classification equivalent to Level
1, may be appointed to the minimum rate of pay based
on years of service, not age.

(b) Annual increments shall be subject to the employ-
ee’s satisfactory performance over the preceding
twelve months.

(c) Any dispute in relation to the payment of an annual
increment shall be referred to the W.A Industrial Re-
lations Commission for determination.

(d) Employees who are appointed Level 1, Level 2, or
Level 3, and are under 21 years of age, salaries shall
be calculated using the following percentages of the
first year of service rate for the Level the employee
is appointed to—

Under 17 years of age 54%
17 years of age 64%
18 years of age 74%
19 years of age 86%
20 years of age 97%

Notwithstanding this provision, the employer can ap-
point an employee to the first year of service rate or
higher.

(3) Salaries—Specified Callings and Other Professionals—
Employees who are employed in the calling of Medical
Scientist, Scientific Officer, Dietitian, Occupational
Therapist, Physiotherapist, Social Worker, Speech Pa-
thologist, or any other calling as agreed between the
Hospital Salaried Officers Association of Western Aus-
tralia (Union of Workers) and the Brightwater Care Group,
shall be entitled to salaries as follows—
Level $ per annum $ per hour
Level 5/10 1 29,089 14.8702

2 30,427 15.5542
3 32223 16.4720
4 34099 17.4312
5 37121 18.9760
6 39036 19.9547

Level 11/12 1 41008 20.9627
2 42472 21.7112
3 44552 22.7744

Level 13/14 1 45665 23.3432
2 47075 24.0640
3 48536 24.8110

Employees at Level 15 and above shall be paid at not less
than the rate applying for each classification as provided
in sub-clause (2) above.
(a) Subject to paragraph (c) of this subclause, on ap-

pointment or promotion to the Level 5/10 under this
clause—

(i) Employees, who have completed an approved
three academic year tertiary qualification, rel-
evant to their calling, shall commence at the
first year increment.

(ii) Employees, who have completed an approved
four academic year tertiary qualification, rel-
evant to their calling, shall commence at the
second year increment.

(iii) Employees, who have completed an approved
Masters or PhD Degree, relevant to their call-
ing, shall commence on the third year
increment.

Provided that employees who attain a higher tertiary
level qualification after appointment shall not be en-
titled to any advanced progression through the range.

(b) The employer and the Union shall be responsible for
determining the relevant acceptable qualifications for
appointment for the callings covered by this Clause
and shall maintain a manual setting out such qualifi-
cations.

(c) The employer, in allocating levels pursuant to
subclause (3) of this clause may determine a com-
mencing salary above level 5/10 for a particular
calling/s.
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(d) Annual increments shall be subject to the employ-
ee’s satisfactory performance over the preceding
twelve months.

(e) Any dispute in relation to the payment of an annual
increment shall be referred to the W.A Industrial Re-
lations Commission for determination.

(4) In addition to the rates outlined above, the employer
agrees to pay any Award safety net adjustment awarded by the
Australian Industrial Relations Commission during the term
of this Agreement. Such adjustments will be payable from the
first pay period commencing on or after the date of the deci-
sion of the Australian Industrial Relations Commission.

25.—SALARY PACKAGING
Employees may agree to have up to 30% of their salary pack-

aged in accordance with Appendix 1 Salary Packaging which
provides a remuneration benefit in total no less beneficial than
would apply if the employee was paid in accordance with the
rates prescribed in clause 24.—Salaries/Wages of this Agree-
ment.

26.—PAYMENT OF SALARY/WAGES
(1) The fortnightly salary/wage shall be calculated by divid-

ing the annual salary rate by 313 and multiplying the result by
12.

(2) The hourly rate shall be calculated by dividing the fort-
nightly rate by 75.

(3) (a) Salary/wages shall be paid fortnightly by electronic
funds transfer to an account at a financial institution nomi-
nated, established and maintained by the employee.

(b) Any costs associated with the transfer shall be borne by
the employer.

(4) (a) Where payment is not made within the nominated
time and the problem is within the control of the employer it
shall be rectified within 24 hours of being brought to attention
by the employee either by payment by the usual means or by
the provision of cash or cash cheque for an amount equivalent
to the normal wages.

(b) Overtime rates shall apply for duty performed beyond a
24 hour delay until the problem is rectified.

(5) No deductions shall be made from an employee’s wages
unless the employee has agreed to such deduction in writing,
or the deduction is authorised by this Agreement.

27.—SALARY/WAGE INFORMATION
The employer shall provide to the employee on or before

each pay day, a time and wage record detailing the manner in
which the employees’ wages have been calculated, so as to
enable the employee to ascertain his/her correct entitlements.

28.—PUBLIC HOLIDAYS
(1) (a) The following days or the days observed in lieu thereof

shall subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely—

New Year’s Day,
Australia Day,
Good Friday,
Easter Monday,
Anzac Day,
Labour Day,
Foundation Day,
Sovereign’s Birthday,
Christmas Day,
Boxing Day, and;
any other Public Service Holiday prescribed under Sec-
tion 59 of the Public Service Act, 1979 and Regulation
12 of the Regulations to the Public Service Act.

Provided that another day may be taken as a holiday by ar-
rangement between the parties in lieu of any of the days named
in this subclause.

(b) Where any of the days mentioned in subclause (1)(a)
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday, the holiday shall be observed on the
next succeeding Tuesday.

(c) An employee required to work on a day observed as a
public holiday shall be paid at the rate of double time and one
half for any work performed, and given time off equivalent to

the time actually worked, to be taken at a time convenient to
the employer.

29.—ANNUAL LEAVE
(1) Except as hereinafter provided, after twelve months’ of

continuous service, and for each twelve months’ of continu-
ous service thereafter, an employee is entitled to a period of
four consecutive weeks’ annual leave with payment of ordi-
nary salary as prescribed.

(2) If any holiday as per Clause 28—Public Holidays falls
within an employee’s period of annual leave and is observed
on a day which in the case of that employee would have been
an ordinary working day, there shall be added to that period
one day being an ordinary working day for each such holiday
observed.

(3) (a) After one month’s continuous service in any qualify-
ing 12 monthly period an employee whose employment is
terminated shall subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week’s pay at his/her
ordinary rate of salary in respect of each completed month of
service in that qualifying period.

(b) Where an employee is justifiably dismissed for serious
misconduct during any qualifying 12 monthly period, the pro-
visions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(4) (a) The annual leave prescribed in subclause (1) of this
clause may be split into more than one portion by agreement
between the employer and the employee provided that no por-
tion is less than one day. The maximum number of single day
absences allowable during any twelve month accrual period
shall be five.

(b) Any dispute arising out of this clause in relation to split-
ting or not splitting an employee’s annual leave entitlement, if
not resolved by agreement between the employer, the employee
and the Union, shall be referred to the W.A. Industrial Rela-
tions Commission for determination.

(5) (a) When an employee proceeds on annual leave, he/she
shall be paid a loading of 17.5% of his/her ordinary salary for
four weeks at the time of taking such leave. If an employee
takes annual leave in two or more periods he/she shall be paid
1/20th of the loading for each day of leave he/she takes at the
time of taking each period of his/her leave.

(b) The loading prescribed in this subclause shall not apply
to proportionate annual leave on termination.

(6) (a) Annual leave may be taken before the completion of
each 12 months’ continuous service.

(b) If the services of an employee terminate and the em-
ployee has taken a period of leave in accordance with this
subclause and if the period of leave taken exceeds that which
would become due pursuant to subclause (1) the employee
shall be liable to pay the amount representing the difference
between the amount received by him/her for the period of leave
taken and the amount which would have accrued. The em-
ployer may deduct this amount from monies due to the
employee on termination of employment.

(7) A full time employee who, during a qualifying period
towards an entitlement of annual leave was employed con-
tinuously on both a full time and part time basis mayelect
to take a lesser period of annual leave calculated by convert-
ing the part time service to equivalent full time service.

(8) A part-time employee may elect to take a lesser period of
annual leave calculated by converting any portion of the part-
time service to equivalent full-time service.

(9) (a) Shift working employees
A shift employee rostered to work ordinary hours on Sun-

days and/or public holidays shall be entitled to additional annual
leave as follows—

(i) If 35 ordinary shifts on such days have been
worked—one week.

(ii) If less than 35 shifts on such days have been
worked—one additional day (to a maximum of five
days) for each seven ordinary shifts so worked.

(b) A shift employee referred to in subclause (a) shall be
paid a loading of either 20% of his/her ordinary salary for five
weeks or an amount equal to the shift and weekend penalties
he/she would have received if they had not proceeded on an-
nual leave, whichever amount is the greater.
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(c) A shift employee, other than a shift employee referred to
in subclause (a) shall be paid a loading of either 17.5% of his/
her ordinary salary for four weeks or an amount equivalent to
the shift and weekend penalties he/she would have received if
they had not proceeded on annual leave, whichever amount is
the greater.

(d) The loadings referred to in this subclause shall be paid at
the time the employee takes his/her leave and where the em-
ployee takes annual leave in two or more periods he/she shall
be paid 1/20th of the loading (or 1/25th of the loading in the
case of a shift employee referred to in subclause (a) hereof)
for each day of leave taken.

(10) Any time in respect of which an employee is absent
from work, except for time on leave on public holidays, paid
sick leave, family leave, annual leave, long service leave, be-
reavement leave, or the first calendar month of any absence
on workers’ compensation shall not count in determining an-
nual leave entitlements.

30.—ADDITIONAL LEAVE
(1) Employees with an entitlement to only four weeks an-

nual leave may, by mutual agreement with the employer, take
up to three additional weeks leave in any one accrual year as
leave without pay.

(2) Provided that the leave without pay cannot be taken in
periods in excess of one week at a time.

(3) The entitlement to leave without pay shall not be cumu-
lative from year to year.

31.—SHORT LEAVE
The employer may upon sufficient cause being shown, grant

an employee leave of absence on ordinary pay not exceeding
two consecutive working days, but any leave of absence granted
under the provisions of this clause shall not exceed, in the
aggregate, three working days in any one calendar year.

32.—SPECIAL/PERSONAL LEAVE
(1) The employer may upon the request of an employee,

grant that employee special leave without pay for any special
or personal reason.

(2) Up to ten days of annual leave may be taken as special
leave in periods of not less than one day, provided that this is
not intended to limit an employee’s access to Short Leave.

33.—SICK LEAVE
(1) An employee who is unable to attend work as a conse-

quence of illness or injury shall as soon as reasonably
practicable and if possible prior to the commencement of the
duty/shift advise the employer of his/her inability to attend
work, the nature of the illness or injury and the estimated du-
ration of the absence. Failure to do so shall be treated as absent
without leave.

(2) (a) Absence exceeding two consecutive working days
shall be supported by the certificate of a registered medical
practitioner or, where the illness consists of a dental condition
and the period does not exceed five consecutive working days,
by a certificate of a registered dentist.

(b) The number of days granted without production of a
medical certificate shall not exceed, in aggregate, five work-
ing days in any one calendar year.

(3) (a) Subject to the provisions of subclause (2) of this Clause
no paid sick leave shall be granted without the production of a
medical certificate.

(b) An employee unable to resume duty on the expiration of
the period shown on the first medical certificate shall furnish
further certificates for each period of sick leave until resump-
tion of duty.

(4) An employee who suffers personal illness or injury dur-
ing his/her annual leave or long service leave may be paid sick
leave in lieu of such leave subject to—

(a) for annual leave; confinement to his/her place of resi-
dence or a hospital for a period of at least seven days.

(b) for long service leave; confinement to his/her place
of residence or a hospital for a period of at least four-
teen days.

(c) the production of medical evidence to the satisfac-
tion of the employer.

(d) the portion of annual leave or long service leave so
granted is taken at a time convenient to the employer.

(5) The basis for determining sick leave shall be ascertained
by crediting the employee concerned with the following peri-
ods, but the leave shall be cumulative—

Leave on Leave on
full pay. half pay.

 Working days   Working days.
(a) On date of employment of

the employee  5 2
(b) On completion by the

employee of six months’ service  5 3
(c) On completion by the employee

twelve months’ service 10 5
(d) On completion of each

additional twelve months’
service by the employee 10 5

(6) When an employee is absent on account of illness/injury
and his/her entitlement to sick leave on full pay is exhausted,
he/she may, with the approval of the employer, elect to con-
vert any part of their entitlement to sick leave on half pay to
sick leave on full pay, but so that his/her sick leave entitle-
ment on half pay is reduced by two days for each day of sick
leave on full pay that he/she receives by the conversion.

(7) No sick leave with pay shall be granted if the illness has
been caused by the misconduct of the employee or in any case
of absence from duty without sufficient cause.

(8) An employee who is absent on leave without pay is not
eligible for sick leave during the currency of that leave with-
out pay.

(9) Where an employee suffers personal injuries by accident
that are compensable in accordance with the provisions of the
Workers’ Compensation and Assistance Act, 1912, and which
necessitates the granting of sick leave—

(a) No charge shall be made against his/her sick leave
credits until the period of leave exceeds twenty six
weeks. The employee shall receive full pay for such
leave of absence; and

(b) Where the employee is unable to resume duty at the
expiration of the period of twenty six weeks, he/she
shall be granted on full pay or half pay as the case
requires, such further leave under this subclause as
is required, but half the period only of further leave
shall be charged against his/her sick leave credits on
full pay or half pay, as the case may be.

(10) A pregnant worker shall not be refused sick leave by
reason only that the “illness or injury” encountered by her is
associated with the pregnancy.

(11) The provisions of this clause shall not apply to casual
workers.

34.—FAMILY LEAVE
(1) In this clause “family member” means the employee’s

spouse, defacto spouse, child, step child, parent, step parent.
This entitlement will also apply to another person who lives
with the employee as a member of the employee’s family.

(2) The employee is entitled to use up to 5 days of his/her
personal accrued sick leave entitlement to care for an ill fam-
ily member each year, providing the employee must maintain
a minimum of 10 days of sick leave available for personal use
in each year.

(3) Where an employee has insufficient accrued sick leave,
by mutual agreement, up to five days of annual leave may be
used for the purpose of family leave.

(4) Medical certificate requirements are as per those appli-
cable to the sick leave provisions of this Agreement.

(5) Family leave is not cumulative from year to year.

35.—BEREAVEMENT LEAVE
(1) An employee shall on the death of—

(a) the spouse of the employee;
(b) the child or step-child of the employee;
(c) the parent or step-parent of the employee;
(d) the brother, sister, step brother or step sister;
(e) the grandparents of the employee;
(f) the grandchildren of the employee; or
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(g) any other person, who immediately before that per-
son’s death lived with the employee as a member of
the employee’s family, be eligible for up to two (2)
days bereavement leave, provided that at the request
of an employee, the employer may exercise a discre-
tion to grant bereavement leave to an employee in
respect of some other person with whom the em-
ployee has a special relationship.

(2) The 2 days need not be consecutive.
(3) At the employers discretion, additional leave may be

granted where an employee has assumed significant responsi-
bility for the arrangements to do with the ceremonies resulting
from the death; or where cultural obligations necessitate a
longer period of bereavement leave.

(4) Bereavement leave is not to be taken during any other
period of leave.

(5) An employee who claims to be entitled to paid leave
under this clause is to provide to the employer, if requested,
evidence that would satisfy a reasonable person as to—

(a) the death that is the subject of the leave sought; and
(b) the relationship of the employee to the deceased per-

son.
(6) An employee’s remaining short leave entitlement in any

year, shall be reduced by the amount of bereavement leave
which is accessed by an employee; provided that an employ-
ee’s entitlement to bereavement leave is not limited by an
employee exhausting his/her annual short leave entitlements.

36.—LONG SERVICE LEAVE
(1) An employee shall be entitled to three (3) months paid

long service leave on completion of seven (7) years continu-
ous service and an additional three (3) months paid long service
leave for each subsequent period of seven (7) years of con-
tinuous service.

(2) Upon application by an employee, the employer may
approve—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay.

(c) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(d) Notwithstanding the provisions of paragraph (b) of
this subclause an employee who has elected to com-
pact an accrued entitlement to long service leave in
accordance with paragraph (c) of this subclause shall
only take such leave in one period on full pay.

(3) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the
long service leave, and extra days in lieu thereof shall not be
granted.

(4) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years of the en-
titlement: Provided that the employer may approve the
accumulation of long service leave not exceeding six months.

(5) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty five years or who has retired on the grounds of
ill health: Provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had completed
not less than three years’ continuous service before
the date of his/her retirement.

(c) To the widow/widower of an employee or such other
person as may be approved by the employer in the

event of the death of an employee: Provided that no
payment shall be made for pro-rata long service leave
unless the employee had completed not less than
twelve months’ continuous service prior to the date
of his/her death.

(6) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies, and no such payment
shall exceed the equivalent of twelve months’ salary.

(7) An employee who resigns or is dismissed, shall not be
entitled to long service leave or payment for long service leave
other than leave that had accrued to the employee prior to the
date on which the employee resigned or the date of the offence
for which the employee is dismissed.

(8) Long service leave accrued prior to the issue of this Agree-
ment shall remain to the credit of each employee.

(9) In this clause “continuous service” means any period
during which a worker is absent on full pay or part pay, from
his duties in the Brightwater Care Group, but does not in-
clude—

(a) Any period exceeding two weeks during which the
employee is absent on leave without pay;

(b) Any period during which the employee is taking his/
her long service leave entitlement or any portion
thereof;

(c) Any service of the worker prior to his/her attaining
the age of eighteen years;

(d) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
actually entitled the employee to long service leave
under this clause.

37.—CONFERENCE/STUDY LEAVE
(1) The Brightwater Care Group recognises the value in pro-

viding the opportunity to employees to attend approved
conferences, seminars, meetings or courses where the content
is expected to contribute significantly to their body of knowl-
edge and therefore work performance.

(2) Conference/study leave is available to any employee of
the Brightwater Care Group providing that employee has the
opportunity to contribute to the body of knowledge or profes-
sional practice of his/her profession and has the opportunity to
gain knowledge/skills which can be utilised within the
Brightwater Care Group.

(3) Unless otherwise specified within this Agreement em-
ployees may be granted up to a maximum of 5 days conference/
study leave per year.

(4) Applications for conference/study leave must contain
details of the function to be attended and justification for the
employees attendance at that function.

(5) Conference/study leave must be formally approved by
the employee’s manager.

(6) The operational requirements of the Brightwater Care
Group and the relevance of the conference or course to the
employees work must be considered prior to the approval of
any conference/study leave.

(7) In the event an employee is seeking reimbursement for
costs incurred during conference/study leave, approval must
take into account those costs in relation to the potential value
to the Brightwater Care Group. Costs will be reimbursed to a
maximum of the prevailing capital city cost or travel allow-
ances as are published from time to time by the Health
Department of Western Australia.

(8) Employees shall receive ordinary pay during approved
periods of conference/study leave.

(9) Employees may be requested to present a paper on the
conference/study subject on return from their period of leave.

(10) Presentation of Papers at Conferences/Seminars.
(a) Where a staff members is presenting a paper at a

conference/seminar funded by the Brightwater Care
Group, they are required to provide a copy of this
paper to their manager/director prior to the presenta-
tion of the paper.
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(b) Where a staff member, in his/her own time, is pre-
senting a paper which relates to the Brightwater Care
Group, a copy of this paper must be provided to their
manager/director prior to the presentation of the pa-
per.

38.—PARENTAL AND ADOPTION LEAVE
(1) Interpretation
In this clause—

“adoption”, in relation to a child, is a reference to a child
who—

(a) is not the natural child or the step-child of the
employee or the employee’s spouse;

(b) is less than 5 years of age; and
(c) has not lived continuously with the employee

for 6 months or longer;
“continuous service” means service under an unbroken
contract of employment and includes—

(a) any period of parental leave; and
(b) any period of leave or absence authorised by

the employer or this Agreement, an employ-
ee’s contract of employment or the Minimum
Conditions of Employment Act, 1993;

“expected date or birth” means the day certified by a medi-
cal practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;
“parental leave” means leave provided for by this clause;
“spouse” includes a de facto spouse.

(2) Entitlement to parental leave
(a) Subject to the provisions of this clause, an employee,

other than a casual employee, is entitled to take up
to 52 consecutive weeks of unpaid leave in respect
of—

(i) the birth of a child to the employee or the
employee’s spouse; or

(ii) the placement of a child with the employee
with a view to the adoption of the child by the
employee.

(b) An employee is not entitled to take parental leave
unless he/she—

(i) has, before the expected date of birth or place-
ment, completed at least 12 months’
continuous service with the employer; and

(ii) has given the employer at least 10 weeks’ writ-
ten notice of his/her intention to take the leave.

Provided that an employee shall not be in breach of
these notice requirements where failure to give such
notice results from confinement or adoption occur-
ring earlier than the expected date.

(c) An employee is not entitled to take parental leave at
the same time as the employee’s spouse but this para-
graph does not apply to one week’s parental leave—

(i) taken by the male parent immediately after the
birth of the child; or

(ii) taken by the employee and the employee’s
spouse immediately after a child has been
placed with them with a view to their adop-
tion of the child.

(d) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse in relation to the same child, except the pe-
riod of one week’s leave referred to in paragraph (c).

(3) Medical Certificate
An employee who has given notice of his/her intention to

take parental leave, other than for adoption, is to provide to
the employer a certificate from a medical practitioner stating
that the employee or the employee’s spouse, as the case may
be, is pregnant and the expected date of birth.

(4) Notice of spouse’s parental leave
(a) An employee who has given notice of his/her inten-

tion to take parental leave or who is actually taking

parental leave is to notify the employer of particu-
lars of any period of parental leave taken or to be
taken by the employee’s spouse in relation to the same
child.

(b) Any notice given under paragraph (a) is to be sup-
ported by a statement of information to the
satisfaction of the employer or a statutory declara-
tion by the employee as to the truth of the particulars
notified.

(5) Notice of parental leave details
(a) An employee who has given notice of his/her inten-

tion to take parental leave is to give the employer at
least four weeks written notice of the dates on which
the employee wishes to start and finish the leave.

(b) The period of leave may be varied, by the employee
giving not less than four weeks notice in writing,
unless a lesser period is agreed, provided that the
period may be lengthened once only, save with the
agreement of the employer.

(c) An employee shall confirm his/her intention of re-
turning to work by notice in writing to the employer
given not less than four weeks prior to the expiration
of the period of parental leave.

(6) Special parental leave and sick leave
(a) Where the pregnancy of an employee not then on

parental leave terminates after 28 weeks other than
by the birth of a living child then;

(i) she shall be entitled to such period of unpaid
leave (to be known as special parental leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than normal consequences of
confinement she shall be entitled, either in lieu
of or in addition to special parental leave, to
such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on parental leave suf-
fers illness related to her pregnancy. she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial parental leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special parental leave and parental leave shall
not exceed 52 weeks.

(c) For the purposes of this clause, parental leave shall
include special parental leave.

(7) Transfer to a Safe Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of parental leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as parental
leave for the purpose of this clause.

(8) Return to work after parental leave
(a) On finishing parental leave, an employee is entitled

to the position he/she held immediately before com-
mencing parental leave.

(b) If the position referred to in paragraph (a) is not avail-
able, the employee is entitled to an available
position—

(i) for which the employee is qualified; and
(ii) that the employee is capable of performing

most comparable in status and pay to that of his/her
former position.

(c) Where, immediately before commencing parental
leave, an employee was acting in, or performing on
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a temporary basis the duties of, the position referred
to in paragraph (a), that paragraph applies only in
respect of the position held by the employee imme-
diately before taking the acting or temporary position.

(9) Effect of parental leave on employment
Absence on parental leave shall not break the continuity of

service of an employee but shall not be taken into account in
calculating the period of service for any purpose of the Agree-
ment.

(10) Parental leave and other leave entitlements
Subject to subclause (2) paragraphs (c) and (d), provided

the aggregate of leave including leave taken pursuant to this
clause does not exceed 52 weeks—

(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which he/she is then en-
titled.

(b) Subject to the provision of subclause (7) hereof, paid
sick leave or other paid authorised Award/Agreement
absences (excluding annual leave or long service
leave), shall not be available to a worker during his/
her absence on parental leave.

(11) Termination of employment
(a) An employee on parental leave may terminate their

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) The employer shall not terminate the employment
of an employee on the grounds of pregnancy or of
his/her absence on parental leave, but otherwise the
rights of the employer in relation to termination of
employment are not hereby affected.

(12) Replacement workers
(a) A replacement worker is a worker specifically en-

gaged as a result of a worker proceeding on parental
leave.

(b) Before the employer engages a replacement worker
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the worker who is being replaced.

(c) Before the employer engages a person to replace a
worker temporarily promoted or transferred in order
to replace a worker exercising his/her right under
this clause, the employer shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the worker who is being replaced.

(d) Providing that nothing in this subclause shall be con-
strued as requiring the employer to engage a
replacement worker.

(e) A replacement worker shall not be entitled to any of
the rights conferred by this clause except where his/
her employment continues beyond the twelve
months’ qualifying period.

39.—OCCUPATIONAL HEALTH AND SAFETY
(1) The Brightwater Care Group recognises that prevention

of occupational injury and illness through the provision of a
safe and healthy work environment is of utmost importance.

(2) The prevention of occupational injury and illness in the
workplace is the responsibility of everyone, and the participa-
tion and co-operation of all employees in the workplace is
vital.

(3) Managers and supervisory staff are responsible and ac-
countable for minimising the potential for occupational injury
and illness of employees within their area of responsibility.

(4) All employees are required to work safely following es-
tablished safety procedures and to use equipment provided in
the proper manner at all times.

(5) Management will make every effort to ensure safe place-
ment of employees in their respective jobs, to identify hazards
in the workplace through workplace surveys, accident report-
ing and investigation, and to consider occupational health and
safety factors in job and workplace design.

(6) Employees and their representatives will be consulted
on occupational health and safety matters.

(7) Education and training will be provided to promote aware-
ness and understanding of occupational health and safety
matters and to enable the safe performance of duties.

40.—PROTECTIVE CLOTHING
Where the nature of an employees work requires the wear-

ing of protective clothing the employer shall provide and
launder such clothing.

41.—UNIFORMS
(1) Where the employer requires a uniform to be worn, an

adequate supply shall be provided by the employer and laun-
dered at the employers expense.

(2) Such uniform shall remain the property of the employer.

42.—DISCIPLINARY PROCEDURE
(1) Where the employer seeks to discipline or terminate an

employee the following steps shall be observed—
(a) In the event that an employee commits a misdemean-

our, the employee’s immediate supervisor or any
other officer so authorised, may exercise the employ-
er’s right to reprimand the employee so that the
employee understands the nature and implications
of his/her conduct.

(b) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(c) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
twelve months continuous service, the contract of
service shall, upon the giving of that third reprimand,
be terminable in accordance with the provisions of
this Agreement.

(d) The employee shall have the right to request repre-
sentation when being reprimanded in accordance with
this subclause.

(2) These procedures are meant to preserve the rights of the
individual employee, but shall not, in any way, limit the right
of the employer to summarily dismiss an employee for mis-
conduct.

43.—DISPUTE RESOLUTION
(1) Subject to the provisions of the Industrial Relations Act

1979 (as amended) any question, or difficulty, including any
matter arising under this Agreement, or any matter raised by
the Union, the employer or an employee/employees, shall be
settled in accordance with the procedures set out herein.

(2) These procedures were developed by agreement between
the parties in accordance with the Structural Efficiency Prin-
ciple and are intended to provide effective and speedy means
for resolution of employee difficulties and problems.

(3) The parties agree that no bans, stoppages or limitations
will be imposed prior to, or during the time this procedure is
being followed.

(4) This clause in no way limits the rights of the employer,
employees and the Union under the Occupational Health,
Safety and Welfare Act 1984 or other related legislation.

(5) Where the matter is raised by an employee, or a group of
employees, the following steps shall be observed—

(a) The employee(s) concerned shall discuss the matter
with their immediate supervisor. If the matter can-
not be resolved at this level the supervisor shall,
within two working days, refer the matter to a more
senior officer nominated by the employer and the
employee(s) shall be advised accordingly.

(b) The senior officer shall, if able, answer the matter
raised within five working days of it being referred
and if the senior officer is not so able, refer the mat-
ter to the employer for his/her attention, and the
employee(s) shall be advised accordingly.

(i) If the matter has been referred in accordance
with paragraph (b) above the employee(s) or
the union contact/representative shall notify
the Union Secretary or nominee, to enable the
opportunity of discussing the matter with em-
ployer.
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(ii) The employer shall, as soon as practicable af-
ter considering the matter before it, advise the
employee(s) or, where necessary the Union of
its decision. Provided that such advice shall
be given within 21 calendar days of the matter
being referred to the employer.

(6) Nothing in this provision shall preclude the parties reach-
ing agreement to shorten or extend the period specified in
subclauses (5)(a), or (5)(b)(ii).

(7) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved the parties may jointly or individually
refer the matter to the Industrial Relations Commission (W.A)
for assistance in resolving the dispute.

(8) For the purposes of this procedure—
“employer” means the relevant officer nominated at each
work site.
“senior officer” means an officer nominated by manage-
ment.

44.—INTRODUCTION TO CHANGE
(1) Where the Brightwater Care Group has made a definite

decision to introduce major changes that are likely to have
significant effects on employees, they shall notify employees
who may be effected, and the Hospital Salaried Officers As-
sociation of Western Australia (Union of Workers).

(2) As soon as practicable the Brightwater Care Group shall
enter into discussions with employees on issues involved in
the change.

(3) The Brightwater Care Group shall discuss with the Un-
ion any matters raised in relation to the changes.

45.—REDEPLOYMENT AND REDUNDANCY
(1) Selection/Assessment Process

(a) Where the redevelopment process results in the crea-
tion of new positions which are like-with-like when
compared to existing positions and where the duties,
responsibilities and training requirements reflect ex-
isting positions, and which do not attract a higher
salary rate or better conditions than the existing po-
sitions, then employees occupying the existing
positions, (eligible employees), shall be given the
opportunity to transfer into the new positions with-
out a selection/assessment process.

(b) Where there are more eligible employees than new
positions, a selection/assessment process will be un-
dertaken with those employees.

(c) In the first instance, where a selection/assessment
process is undertaken, only permanent employees at
the Subiaco, Inglewood and Marangaroo sites will
be eligible to apply for positions that become avail-
able, as a direct result of the restructuring of the
Subiaco and Inglewood residential aged care beds
and the young disabled accommodation project.

(d) If the positions are not filled by permanent Subiaco
and Inglewood employees, then the vacant positions
will be offered to permanent Brightwater Care Group
permanent employee, from sites other than Subiaco
and Inglewood.

(e) If the positions are not filled by any Brightwater Care
Group permanent employee, then these will be of-
fered to temporary Brightwater Care Group
employees and finally, if not filed, they will be ad-
vertised externally.

(f) Brightwater Care Group is committed to providing
ongoing staff development and training opportuni-
ties in the redevelopment period to enable all staff to
best meet the changing needs of the organisation.
Brightwater Care Group will ensure that training
courses target the development of competencies rel-
evant to future needs and to enhance individual skills.
This will include job support training to help staff
with applying for the new jobs. Job specific training
will then be available for those successful in obtain-
ing these positions.

(2) Redeployment, Retraining and Redundancy
Definition of Redundancy—Redundancy means a situation

where a job performed by an employee ceases to exist or be-
comes surplus to requirements. This includes where the
employer can no longer offer the employee a position in line
with the number of hours in the employees contract of em-
ployment.

(a) Suitable Alternative Employment
Subject to this clause, each employee whose posi-
tion is declared redundant shall be transferred to
suitable alternative employment either within his/her
department, site or an alternative Brightwater Care
Group Site.
Suitable alternative employment shall be defined as
that which provides the employee with a position
which—

(i) is a permanent position
(ii) has a ordinary rate of pay wage or salary and

conditions as close as possible to that of the
employee’s existing position; and

(iii) does not require the employee to change his/
her place of residence in order to take up the
position and has regard to—

(aa) the relevance of the duties and respon-
sibilities, to the qualifications and
experience of the employee and the
competence of the employee; and

(bb) the ordinary hours of duty being in gen-
eral no less than those worked by the
employee in his/her original position.

Definition of ordinary rate of pay—ordinary rate of
pay shall be defined, for the purpose of redeploy-
ment, retraining and redundancy, as the rate of pay
excluding allowances applicable to the employee’s
substantive classification but shall include allowances
which represent—

(i) a relieving allowance that has been paid con-
tinuously for twelve (12) months;

(ii) a shift allowance which is paid on a regular
basis and would continue to be paid during
periods of annual leave;

(iii) any special personal allowance (eg previous
income maintenance which has been paid con-
tinuously).

(b) Alternative Employment or Training
(i) The suitability of alternative employment or

training shall be determined after consultation
with the Brightwater Care Group and the em-
ployee, having regard for the particular
circumstances of each employee.
If a dispute arises as to whether a position falls
within the definition of suitable alternative
employment as prescribed in subclause (2)(a)
then the dispute settlement procedure of the
Agreement shall apply.

(ii) Where suitable alternative employment is un-
able to be identified for an employee, the
employee can transfer to a position outside that
defined as suitable or leave the service of the
Brightwater Care Group.
An employee who elects—

(aa) to leave the service of the Brightwater
Care Group shall be paid the severance
and other payments prescribed in
subclause (4)—Redundancy.

(bb) to transfer to a position outside that
defined as suitable under the terms of
this clause, shall be entitled to the pro-
visions of Income Maintenance (refer
subclause (3).

(cc) If, after a 3 month period, which may
be extended to 6 months by agreement,
the employee or the employer decides
that the position is unsuitable for the
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employee, then the employee may elect
to consider further redeployment or
redundancy under subclause (2)(a),
(2)(b) and (4).

(iii) Where suitable alternative employment is able
to be identified and is accepted by the em-
ployee, the employee must be willing to
undergo identified paid training or retraining.
Failure to act reasonable in this regard will be
treated as a performance management issue
and may result in disciplinary action.

(iv) Where an employee is found suitable alterna-
tive employment with Brightwater Care
Group, the employee’s service shall be deemed
continuous and the employee shall retain all
accrued and accruing rights to leave entitle-
ment.

(c) Leave and Assistance to Seek Alternative Employ-
ment if the Employee is to be made Redundant

(i) Employees who are to be made redundant will
be granted by the Brightwater Care Group rea-
sonable leave to attend interviews and career
counselling without loss of pay. The provision
of financial counselling will also be made
available.

(ii) By agreement between the employer and em-
ployee, leave without pay may be approved
where it is sought by an employee who is about
to become redundant, as a means of exploring
career options.

(aa) This period of leave without pay will
not count as service for any reason.
However, the employee’s service shall
be deemed continuous and the em-
ployee retains the right to accept the
offer of severance and on return from
the period of leave without pay, retains
the right to have the option of redeploy-
ment pursued.

(d) One-off payment for inconvenience

(i) It is recognised that as part of the redevelop-
ment some staff may be significantly
inconvenienced in order to maintain their em-
ployment at the Brightwater Care Group. The
Brightwater Care Group will, on a case by case
basis, consider a once only payment of $100.00
for staff who can demonstrate that this is caus-
ing them financial hardship.

In determining eligibility for this payment the
individual would need to demonstrate—

(aa) that they now need to travel in excess
of one hour or more per day; and/or

(bb) have changed their means of transport
specifically to maintain their employ-
ment within the Brightwater Care
Group; and

(cc) Their transport cost per year as a result
of this change in location of their em-
ployment has increased by more than
$90.00 per year.

(ii) This once only payment is not to be consid-
ered as reimbursement of the cost associated
with the change in workplace, but is a recog-
nition of the employees willingness to continue
in the employment of the Brightwater Care
Group despite the need to relocate to another
workplace.

(iii) Eligibility for this payment will be determined
by the Director of Finance in consultation with
the relevant manager after receiving a written
submission from the employee. Should this
matter not be resolved satisfactorily, it will be
addressed under the Dispute resolution Pro-
cedure of this Agreement (Clause 43).

(3) Income Maintenance
(a) Wage and Salary Maintenance

An employee placed in a new classification which
carries a lower rate than the former classification,
shall be paid a rate equivalent to the former ordinary
rate of pay of the former classification for a total pe-
riod of twelve (12) months from the date of transfer.

(b) Any adjustments or increments which would have
occurred or are made to the former classification rate
or former position within the twelve (12) month pe-
riod shall be applied and paid to the employee.

(c) Progression through the increments will be subject
to the normal tests applied under the employee’s clas-
sification.

(d) Where after a period of twelve (12) months an em-
ployee remains employed on a classification carrying
a lower rate than the rate of their former classifica-
tion that employee shall continue to be paid the rate
applicable to the former classification at the twelve
(12) months’ anniversary date and such rate shall
continue to be paid until the rate applicable to the
employee’s current classification exceeds that rate.

(4) Redundancy
When a definite decision has been made which will or may

result in an employee being made redundant, the employer
shall as soon as practical, notify the employees affected and
their representatives. Employees who are made redundant shall
be given at least one month’s formal notice of termination or
payment in lieu thereof.

Where, within 6 months of the employee’s position being
declared redundant an employee has not been found a perma-
nent position, the employee shall be given the option of
redundancy. Provided that, by mutual agreement, an employee
may take redundancy before the expiry of 6 months.

(a) Redundancy
Each employee identified as being redundant and who
cannot be found suitable alternative employment and
who elects to resign shall be entitled to the benefits
as outlined in this clause.

(b) Severance Pay
In addition to the period of notice prescribed in the
award for ordinary termination, each employee re-
ferred to in sub-clause 4(a) above shall receive
severance payment from the Brightwater Care Group
in accordance with the following formula and paid
at the ordinary rate of pay for each week of sever-
ance pay—
Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 week
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter 1 week’s additional pay

for each additional year
of service

Employees 45 years and over will be entitled to 1
(one) weeks pay in addition to the above entitlements.

(c) Payment for Leave Entitlements
In addition to the severance payments prescribed in
subclause (4)(b) above, employees referred to in
subclause (4)(a) above, shall also receive pro rata
annual and long service leave. For the purpose of
severance pay (subclause (4)(b) pro rata long serv-
ice leave shall be calculated on the basis of completed
years of service.

(d) Out Placement Support
The employer shall provide at the employer’s ex-
pense professional out placement advice.

(e) Employees Ineligible to be made Redundant
Employees who are receiving unpaid or prolonged
sick leave, (in excess of 3 months) or workers com-
pensation will not be able to be made redundant until
such time as they are medically assessed as being fit
to return to full duties.
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(f) Other
(i) Nothing in this clause shall be construed as

preventing the parties from agreeing to alter-
native redundancy and/or redeployment
arrangements which are not less advantageous
to an employee than those provided for by this
clause.

(ii) Any arrangements made in accordance with
this clause and agreed between the parties shall
be put in writing, with a copy of such written
arrangements given to the employee.

(iii) The provisions of this clause shall not apply
to casual employees.

(iv) Where any dispute arises over the application
of this clause, such dispute shall be addressed
in accordance with the Dispute Resolution
Procedure of this Agreement (Clause 43).

46.—SUPERANNUATION
(1) The Brightwater Care Group on behalf of each employee

will make superannuation contributions it is required to make
by virtue of the Superannuation Guarantee Charge Act and the
Superannuation Guarantee (Administration) Act 1992 of the
Commonwealth (“the SGA Act”).

(2) An employee shall be entitled to nominate the comply-
ing superannuation fund or scheme to which contributions may
be made by or in respect of the employee.

(3) The Brightwater Care Group shall notify the employee
of his/her entitlement to nominate a complying superannua-
tion fund or scheme.

(4) The employee and the Brightwater Care Group shall be
bound by the nomination of the employee unless the employee
and the Brightwater Care Group agree to change t h e
complying superannuation fund or scheme to which contribu-
tions are to be made.

(5) The Brightwater Care Group shall not unreasonably refuse
to agree to a change of complying superannuation fund or
scheme requested by an employee.

(6) All contributions into the nominated fund or scheme shall
be paid monthly and within 30 days of the end of each month.

(7) For the purpose of this clause the employees earnings
base shall include base classification rate, shift penalties to-
gether with any other all purpose allowance or penalty payment
for work in ordinary time and shall include in respect of casual
employees the casual loading prescribed by this Agreement,
but shall exclude any payment for overtime worked, vehicle
allowances, fares or travelling time allowances (excluding trav-
elling related to distant work), commission or bonus as well
as—

(i) periods of unpaid leave or unauthorised absences; or
(ii) annual leave or any other payments paid out on ter-

mination.
(8) The Brightwater Care Group shall continue to contribute

to the nominated fund or scheme on behalf of an employee in
receipt of payments under the Workers Compensation and
Assistance Act.

(9) Superannuation will continue to be calculated on the gross
salary before any salary is packaged.

47.—CLASSIFICATION REVIEW
(1) (a) The employer shall allocate a salary classification

level in accordance with the salary schedule of this Agree-
ment (Clause 24) to each position by establishing the work
value of the position taking account internal and external rela-
tivity’s relevant to the position, and in accordance with State
Wage Principles of the Western Australian Industrial Relations
Commission.

(b) In arriving at an appropriate salary level, the employer
shall also have due regard for any qualifications which may
be a prerequisite for carrying out the position.

(2) (a) An employee may request a review of the classifica-
tion allocated in accordance with subclause (1) or, at any time,
where a change in duties and responsibilities has occurred.
Such a request shall be made in accordance with Appendix
2—Classification Review.

(b) Not more than one request may be made by an indi-
vidual employee in any 12 month period.

(c) The employer shall give the employee written advice of
the result of the review.

(3) If the employee or Union disagrees with the result of the
review, the Union may enter into negotiations with the em-
ployer with a view to settling the disagreement in accordance
with Disputes Resolution Procedure of this Agreement.

(4) If the parties cannot reach agreement as to the classifica-
tion level of any employee, the matter may be referred to the
Western Australian Industrial Relations Commission for de-
termination.

(5) The effective date for any change in classification level
shall be the date upon which the letter of request is served
upon the employer.

48.—EMPLOYEE REPRESENTATIVE ACCESS
(1) The provisions of this subclause do not empower a rep-

resentative of the Union to enter the premises of the employer
per se, but in keeping with the amicable relationship between
the Union and the employer, sets out the usual practice agreed
between the parties for the Union to arrange to enter the busi-
ness premises of the employer and interview an employee or
employees.

The arrangement shall be as follows—
Either prior to or on arrival at the workplace the Union
representative will seek permission to enter the premises
from the employer or his/her appointed senior representa-
tive and to agree as to where and subject to what conditions
the employee or employees may be interviewed or work
inspected.

(2) Failing agreement on the foregoing a representative of
the Union shall be empowered to enter the premises of the
employer for the purpose of dealing with an industrial matter
involving a member, where the employer is the employer or
former employee of that member, but only at such time and in
such manner as is in accordance with the provisions of the
Act.

49.—EMPLOYEE ORGANISATION DEDUCTIONS
Subject to written request, an employee shall have Union

subscriptions deducted from his/her salary/wages, and for-
warded together with supporting documentation to the Hospital
Salaried Officers Association of Western Australia (Union or
Workers) at monthly intervals.

50.—JOINT CONSULTATIVE COMMITTEE
(1) The Joint Consultative Committee (JCC) which negoti-

ated this Agreement shall meet not less than once every 3
months during its term for the purpose of monitoring, and re-
solving problems arising from its application.

(2) Extraordinary meetings may be called by any party pro-
viding a minimum of 7 days notice is given. This notice may
be dispensed with by agreement.

(3) In resolving problems arising from the application or
interpretation of the Agreement the JCC shall endeavour to
reach a consensus.

(4) Where consensus is not able to be reached the parties
may jointly or individually refer the problem to the Western
Australian Industrial Relations Commission or to an agreed
third party for the purposes of conciliation and, if required,
arbitration.

(5) Provided that the Agreement may only be varied by arbi-
tration for the purpose of removing ambiguity or uncertainty.

51.—NUMBER OF EMPLOYEES
There are an estimated 178 employees covered by the provi-

sions of this Agreement as at the date of registration.

52.—SIGNATORIES
Signatories to the Agreement
The COMMON SEAL of THE HOMES OF PEACE (INC)

was hereunto affixed by authority of the resolution of the Board
in the presence of—

COMMON SEAL
Signed: _________________________

Chairperson
Donald Mervyn Hutchison Date   29.3.99
Full name of Chairperson
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Signed: _________________________
Board Member
David Edward Hyde Date 30th March 1999
Full name of Board Member

Signed: ________________________
Executive Director
Penelope Ruth Flett Date   29th March 1999
Full name of Executive Director

Signed for and on behalf of —
HOSPITAL SALARIED OFFICERS’ ASSOCIATION OF

WESTERN AUSTRALIA (UNION OF WORKERS)
COMMON SEAL

Signed: ___________________________Date   31-3-99
Dan Hill, Secretary

Signed: ___________________________Date   31.3.99
Mike Hartland, President

APPENDIX 1
SALARY PACKAGING

1. Salary packaging in accordance with the terms and condi-
tions of this Agreement shall be optional for all employees
covered by this Agreement.

2. Employees shall elect in writing whether or not they wish
to have their salary packaged in accordance with this clause.
Upon election, the level of salary packaging and the menu
items to be packaged shall be committed in writing and shall
form part of this Agreement. This election shall be for the life
of the Agreement unless it is mutually agreed otherwise be-
tween the employer and the employee.

3. Employees who elect not to have their salary packaged
shall be paid in accordance with the relevant salary range as
set out is this Agreement.
4. (a) Employees who, initially, elect not to have their sal-

ary packaged may, subsequently, seek agreement with
the employer, in writing, to have their salary pack-
aged subject to the following conditions—

(b) Once approved, such agreement shall be for the life
of this Agreement, unless agreed otherwise between
the employer and the employee.

(c) Once approved, employees may elect to withdraw
from salary packaging by giving written notice to
the employer of their intention to withdraw from the
salary packaging arrangement.

5. All employees who participate in salary packaging pursu-
ant to this Agreement shall be subject to an administration fee
as follows—

Salary LevelFee
Up to $20,700 $208.00 per annum ($4 per week)
$20,701 to $38,000 $260.00 per annum ($5 per week)
$38,001 and above $312.00 per annum ($6 per week)
This fee shall be payable by the employee to the employer

and shall be deducted from the salary package component.
6. Employees who participate in salary packaging will be

required to seek independent financial advice prior to their
entering into salary packaging. Evidence of this advice will
need to be produced to enable the salary packaging to com-
mence.

7. Salary packaging shall not apply to casual employees who
are covered by this Agreement.,

8. In the event that changes in legislation, Income Tax As-
sessment Act determinations or rulings, particularly in respect
of the Employers fringe benefit tax exempt status, remove the
employer’s capacity to maintain the salary packaging arrange-
ments offered to employees under this Agreement, the employer
shall be entitled to withdraw from the salary packaging ar-
rangements by giving notice to each affected employee with
effect from the date the legislation becomes operative.

9. The employer shall as soon as practicable after being ad-
vised of the legislative change advise the Union and the
employees and shall convene a meeting of the parties with a
view to reaching an alternative arrangement on salaries and
salary benefits.

10. In the event that consensus on the terms of a replace-
ment Agreement cannot be reached, it shall be open to a party
to seek cancellation of this Agreement and/or refer the matter
to the Western Australian Industrial Relations Commission for
conciliation or arbitration.

APPENDIX 2
CLASSIFICATION REVIEW

The employee is required to work in accordance with his/
her job description (and or duty statement). The Brightwater
Care Group may direct the employee to carry out such duties
as are within the limits of the employee’s skill, competence or
training provided that such duties are not designed to promote
de-skilling.

The salary classification of a particular position will be es-
tablished having regard to the work value of the position, award
classification provisions and appropriate relativities.

If a job description of a particular position varies then the
employer will consider whether the changes are of such a sub-
stantial nature that the classification of the position needs to
be reviewed. The employer will discuss the situation with the
employee.

In general, reclassification requests will only be considered
where significant increase in work value is demonstrated.
Comparisons with other similar positions will be considered
in evaluating the request for reclassification. However, com-
parisons with other positions should not be relied on to justify
a reclassification,

Work Value Definition
Work Value for the purpose of reclassification of positions

is defined according to the Wage Principles of the Western
Australian Industrial Relations Commission as defined in the
following extract

Changes in work value may arise from changes in the na-
ture of the work, skill and responsibility required or the
conditions under which work is performed. Changes in work
by themselves may not lead to a change in wage rates. The
strict test for an alternation in wage rates is that the change in
the nature of the work should constitute such a significant net
addition to the work requirements as to warrant the creation
of a new classification or upgrading to a higher classifica-
tion.

In addition to meeting this test a party making a work value
application will need to justify any change to wage relativities
that might result not only within the relevant internal award
classifications structure but also against external classifica-
tions to which that structure is relate. There must be no
likelihood of wage “leapfrogging” arising out of changes in
relative position.

These are the only circumstances in which rates may be al-
tered on the ground of work value and the altered rates may be
applied only to employees whose work has changed in ac-
cordance with this provision.

How to apply for Classification Review
If the employee considers that the classification of the posi-

tion needs to be reviewed then the employee shall apply in
writing

• requesting the re-appraisal in writing to the manager
• setting out the grounds upon which the request is

made
• detailing the classification level and/or title which is

being requested
• providing a current job description of the employees

position.
In completing the request for review the employee should

pay particular attention to ensuring that—
• any additional duties, responsibilities or skill require-

ments are clearly identified.
• any job descriptions used as a comparison should be

attached to the request to review.
• any similarities (or differences) with comparable po-

sitions are clearly highlighted.
• all information supporting the request is attached.

No more than one request may be made by an individual
employee in any 12 months period.
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Time Frame
The Manager will review the request with the relevant Di-

rector. A written response will be forwarded to the employee
giving the decision and a summary of the reasons for the deci-
sion, following the review and within 6 weeks of the request
being received. Where the request cannot be responded to
within a 6 week time frame the applicant must be notified and
advised of the reason for the delay.

The date of registration of the request will be deemed the
date the written request was lodged with the manager or the
date that all the written information is supplied (if it was not
suppled initially), whatever is the latter.

The effective date for any change in classification level shall
be the date upon which the letter of request is served on the
manager.

Review Outcome
In cases where the reclassification affects the applicant only,

the decision of the Manager and Director will be final. In cases
where the reclassification affects a class of positions or where
there are potential flow on effects, the Director will make a
recommendation to the Executive Director who will make the
final decision.

If the employee disagrees with the result of the review, the
dispute settlement procedure of the Agreement shall apply.

CEILING AND WALL CONTRACTORS PTY LTD
(WESTFIELD SHOPPINGTOWN CAROUSEL WA

CONSTRUCTION PROJECT) INDUSTRIAL
AGREEMENT.
AG 69 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers

and

Ceiling and Wall Contractors Pty Ltd.

AG 69 of 1999.

Ceiling and Wall Contractors Pty Ltd (Westfield
Shoppingtown Carousel WA Construction Project) Industrial

Agreement.
COMMISSIONER S J KENNER.

18 May 1999.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Ceiling and Wall Contractors Pty Ltd
(Westfield Shoppingtown Carousel WA Construction
Project) Industrial Agreement as filed in the Commission
on 15 April 1999 in the terms of the following schedule
be and is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

CEILING & WALL CONTRACTORS PTY LTD
ENTERPRISE AGREEMENT 1998

(Westfield Shoppingtown Carousel WA Construction
Project)

Schedule.

1.—TITLE
This Agreement will be known as the Ceiling and Wall Con-

tractors Pty Ltd (Westfield Shoppingtown Carousel WA
Construction Project) Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Objectives
7. Dispute Settlement Procedure
8. Single Enterprise
9. Relationship with Awards

10. Enterprise Agreement
11. Trades/Labour Ratios
12. Wage Increase
13. Payment of Wages
14. Site Allowance
15. Tool Allowance
16. Industry Standards
17. Clothing and Footwear
18. Training Allowance, Training Leave, Recognition of

Prior Learning
19. Seniority
20. Overtime
21. Company Based Incentive Scheme
22. Sick Leave
23. Pyramid Sub-Contracting
24. Fares and Travelling
25. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
26. Income Protection
27. No Extra Claims
28. Consultation

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Ceiling and Wall
Contractors Pty Ltd (hereinafter referred to as the “Company”)
for work by the Company on the Westfield Shoppingtown
Carousel, Western Australia Construction Project.

4.—APPLICATION
This Agreement shall be binding upon the Company,

the Union, its officers and members, and any person eligible
to be a member of the Union employed by the Company on
work covered by the terms of the Building Trades (Construc-
tion) Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 20 employees covered by this agreement.

The Agreement has been negotiated in consultation with the
Association of Wall and Ceiling Contractors of WA Inc. (the
“Association”).

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.  Any party may terminate
the Agreement provided three months notice has first been
given in writing. In the event of a fundamental breach the pe-
riod of notice shall be one month. A breach by a limited number
of Association members shall not constitute a fundamental
breach.

6.—OBJECTIVES
The objectives of this agreement are to—

(a) Increase the efficiency of the Associations member
companies by the effective utilisation of the skills
and commitment of the employees in the industry.

(b) Improve the living standards, job satisfaction and
continuity of employment of the member companies
employees.

(c) Develop best practice standards that are internation-
ally recognised based upon a culture of opportunity,
continuous learning and improvement through train-
ing.
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(d) Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety in the industry are maintained.

(e) Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

7.—DISPUTE SETTLEMENT PROCEDURE
This clause applies to any questions, disputes or difficulties

arising out of the operation of this Agreement.
1. Company Specific Industrial Disputes

a) In the first instance an employee should sub-
mit a request concerning a work related issue
to his immediate Team Co-ordinator or Super-
visor;

b) It the matter cannot be resolved at this stage
the employee shall raise the matter with the
Union delegate, who shall submit the issue to
the employees supervisor;

c) If not settled at this stage, the delegate and the
relevant union organiser may submit the mat-
ter to the Senior Company Supervisor for
consideration;

d) If not settled at this stage, the matter will be
placed in the hands of the Company’s Senior
Management and State Secretary for the rel-
evant union or his nominee;

e) If the issue still exists after the abovementioned
processes have been carried out, then the mat-
ter shall be referred to the Western Australian
Industrial Relations Commission for determi-
nation. All parties subject to legal rights of
appeal will accept the Western Australian In-
dustrial Relations Commission’s decision.

f) Whilst the above procedures are being fol-
lowed work shall continue as it was prior to
the issue occurring. No party shall be preju-
diced by the final settlement, as a consequence
of continuance of work in accordance with this
clause.

2. Safety Dispute Resolution
It is agreed that management and their employees
have responsibility to ensure that workplaces are safe
and that employees are not exposed to hazards.
In the event of any disagreements on the necessity to
carry out any safety measures or modify, reinforce
or reinstate any safety device whatsoever, the proce-
dures set out below shall be adopted.

a) No person shall dismiss a safety complaint.
Any complaint should be referred to the Com-
pany’s Safety Officer or Workers Safety
Representative to be dealt with in accordance
with the following procedures.

(i) Where any employee becomes aware
of an unsafe situation, that employee
shall immediately notify the Compa-
ny’s Safety Officer or the Workers
Safety Representative.

(ii) The Company’s Safety Officer and the
Workers Safety Representative shall
take immediate action to have the un-
safe situation rectified.

b) Should the Company’s Safety Officer consider
that no safety precautions are necessary, he
shall notify the Workers Safety Representa-
tive accordingly as soon as possible.

c) Where there is disagreement on the ruling of
the Company’s Safety Officer, the Company’s
Safety Officer will arrange for the immediate
transfer of any employee away from the dis-
puted area.

d) Should the Company’s Safety Officer be of
the opinion that no action is necessary and the
Workers Safety Representative disagree with
that decision, an appropriate Inspector from
Worksafe WA shall be requested to undertake

an inspection of the disputed area for the pur-
pose of resolving any such matter.

e) If disagreement still exists the Chief Inspec-
tor Construction Branch of Worksafe, or his
nominee, shall be called in to assist in the reso-
lution of the dispute.

f) Whilst the above procedure is being followed,
there shall be no stoppage of work in respect
of the matter being considered, except in the
area alleged to be unsafe.

g) It is accepted that safety considerations do
override normal work practices and depend-
ing on the degree of potential risk to persons
on the job, or the general public, can over-ride
normal demarcation practices.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”) and refers to the
work by Ceiling and Wall Contractors Pty Ltd on the Westfield
Shoppingtown Carousel Western Australia Construction
Project.

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

10.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

11.—TRADES/LABOUR RATIOS
1. (a) It is recognised that there is an important role for

labourers in this industry and it is agreed that they
will be utilised in the industry.

(b) Labourers may also be utilised as trades assistants.
(c) It is up to the discretion of the Company as and when

labourers are to be utilised.
(d) Tradespeople may handle materials and gear within

a reasonable vicinity of their work area.

12.—WAGE INCREASE
1. The parties to this agreement are committed to ensuring

that the measures contained in this agreement lead to real gains
in efficiency.

2. This agreement provides for increases of the Award hourly
rate resulting in the wage rates in the Appendix—Wage Rates,
payable from the date of signing.

3. In addition to the rates prescribed by 12 (2) above, an
allowance of $1.00 per hour all-purpose Structural Frame Al-
lowance shall apply.

4. In addition to the rates prescribed by 12(2) above, an al-
lowance of $1.00 per hour Productivity Allowance shall apply.

5. (a) A further allowance of $1.50 per hour for hours
worked, shall be paid to employees required to han-
dle or install tiled containing mineral fibres. It shall
be a requirement of this agreement that the employ-
ees in receipt of this allowance wear the appropriate
personal protective equipment and have been trained
in the proper fitting, use and maintenance of that
equipment.

(b) All of the Provisions of 4(a) above will be reviewed
prior to the expiry of this agreement and such re-
view shall include complete re-appraisal of the need
to wear personal protective equipment. No allow-
ance is payable if personal equipment is not required.

13.—PAYMENT OF WAGES
Wages will be paid weekly via electronic funds transfer to

an account of each employee’s choice.
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14.—SITE ALLOWANCE
This Agreement provides for a Site Allowance of $2.50/hour.

15.—TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.75 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted in line with annual CPI movements. The Com-
pany will facilitate the purchase of any tools requested.
Employees purchasing tools from the Company shall re-
imburse the Company for the cost of the tools at the rate of
$0.75 per hour worked, until the full amount owed is paid. In
addition, the Company shall re-imburse the full cost of tools
lost or stolen, and the cost of tagging all tools, and the cost of
storage and security of tools used is to remain the responsibil-
ity of the employer in line with Clause 33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be absorbed.

The tools to be provided include—
Fixing Tools
1 Bevel Square
1 Bolt cutters
1 calculator
1 caulking gun
1 chalkline
1 cold chisel
1 electric drill (12mm)
2 electric extension leads
1 electric screw gun
1 flat bastard file
1 hacksaw
1 hammer
1 hammer drill (12mm Ramset Bit)
1 hand saw
1 hole saw set
1 key hole saw
1 ladder (1.8m)
1 mechanical hacksaw
1 nail bag
1 nail punch
1 pair pliers
1 pair scissors (large)
1 pair tin snips
4 pairs “C” clamps
4 pairs multigrips
6 pairs spring clips
1 paper pad
1 pencil
1 plumb bob
1 pop riveter
1 power box (4 points)
1 rod bender
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 set square
1 smooth file
2 spanners
1 spirit level (1.2m)
1 Stanley knife
1 string line
1 stud crimper
1 surform
1 tape (20m)
1 tape (7m)
1 water level (20m)
Flushing Tools
1 broad knife (50mm)
1 broad knife (100mm)
1 broad knife (150mm)
3 buckets
1 caulking gun
1 curved trowel (200mm)
1 curved trowel (275mm)
1 electric drill
1 electric extension lead
1 flat trowel (280mm)
1 hacksaw
1 hammer
1 hand saw

1 internal tool—large
1 internal tool—small
1 ladder (1.8m)
1 metre box
1 mixer bit
1 nail bag
1 nail punch
1 paint brush (75mm)
1 pair tin snips
1 power box
1 sanding block
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 screw gun
1 small tool
1 spirit level (1.2m)
1 sponge
1 Stanley knife
1 staple gun
1 surform
1 tape (7m)

16.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee
into the Western Australian Construction Industry Redundancy
Fund.

2. Superannuation
(i) The Company will immediately increase its level of

payment to $60 per week per employee or 7% of
Ordinary Time Earnings, whichever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company reach
an agreement pursuant to section 49C(2)(d) of the
Act to change the complying superannuation fund
or scheme the Company will, within seven days of
the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund
or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, excluding fares and
travel and other reimbursement allowances.

3. Apprentice Rates
It is recognised that there is an important role for appren-

tices in this industry and it is agreed that they will be utilised
in the industry.
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The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in accordance
with clause 7 of this agreement.

17.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

18.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. The parties recognise the need to adopt a “total trade”
concept for training and skills acquisition to meet the current
and future requirements of the industry and where appropriate
to provide a career path for employees in the wall and ceiling
industry.

To this end the parties reaffirm their commitment to training
and agree that training and retraining of both the workforce
and supervision will occur on an ongoing basis.

Mature adult employees may be trained, initially as labour-
ers and then in the skills of a tradesman through a structured
improver system which will be recognised by the industry.

2. The employer shall pay a training allowance of $12.00
per week per worker to the Union Education and Training Fund.

3. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

4. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

5. It is agreed that safety training will be an important com-
ponent in the structured training program.

6. The parties agree to participate in a Training Advisory
Committee that shall consist of three representatives from the
Association and three representatives from the Construction
Skills Training Centre. The role of the Committee will be to
advise the parties as to training priorities for the industry and
the appropriateness of particular courses for the industry.

19.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
7—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

20.—OVERTIME
The allocation of overtime shall be at the employer’s pre-

rogative provided that the employer shall not be adversely or
unreasonably discriminate against any employees. The prac-
tice of one in all in shall be eliminated. The employer in
conjunction may introduce an overtime roster with the em-
ployees.

21.—COMPANY BASED INCENTIVE SCHEME
Individual companies may negotiate company specific in-

centive schemes, which will form an appendix to this
agreement. These incentive schemes must ensure that the award
provides the base safety net and that all workers in the site
have the opportunity to share in the proposed scheme.

Once negotiated bonus based incentive schemes will be sub-
mitted to the Union prior to its implementation for confirmation
that the relevant requirements have been satisfied.

22.—SICK LEAVE
For sick leave accrued after the date of signing of this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting up to 100% of accrued sick leave entitle-
ment to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

23.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

24.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

25.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.
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26.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

27.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

28.—CONSULTATION
In relation to general industry matters not otherwise pro-

vided for in this Agreement the Union recognises the role of
the Association and shall consult with the Association on mat-
ters of industry wide significance.

Signed for and on behalf of—
The Union:

............................................................
BLPPU
KEVIN REYNOLDS
(Print name)
Date: 14/4/99

The Company:
...........................................................
Signature
Company
Seal
Date: 30/ 3/99
ANDREW SMITH
(Print name)

Dated this 14 day of April 1999.

APPENDIX A—WAGE RATES
Date of 1 February 1 October
Signing  1999  1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Plasterer, Fixer 17.11 17.58 17.82
1st Year Apprentice 7.18 7.38 7.48
2nd Year Apprentice 9.42 9.68 9.81
3rd Year Apprentice 12.84 13.19 13.37
4th Year Apprentice 15.06 15.48 15.69

APPENDIX B—DRUG AND ALCOHOL, SAFETY
AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens three times the worker shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the worker refuses

help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

CITY OF MANDURAH CITYFLEET INDUSTRIAL
AGREEMENT 1998.
No. AG 41 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union Of Workers—Western Australian

Branch

and

The City of Mandurah.

No. AG 41 of 1999.

City of Mandurah Cityfleet Industrial Agreement 1998.

25 May 1999.

Order.
HAVING heard Mr G Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union Of Workers—Western Australian Branch and Mr L
Joyce on behalf of The City of Mandurah, now therefore, I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby order —

THAT the agreement to be known as the “City of
Mandurah Cityfleet Industrial Agreement 1998” reflected
in the schedule to this order shall be and is registered
with effect on the 25th day of May 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the “City of Mandurah

Cityfleet Industrial Agreement 1998”.

2.—ARRANGEMENT
1. Title
2. Arrangement
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3. Parties Bound
4. Relationship to Award
5. Operative Date and Renewal of Agreement
6. Aims of Agreement
7. Best Practice
8. Performance Standards and Measurements
9. Pay Rates

10. Extra Claims
11. Hours of Work
12. Overtime
13. Method of Operation
14. Public Holidays
15. Call-Out on Weekends or Public Holidays
16. Annual Leave
17. Leave, RDO and Public Holiday Calculations
18. Competitive Tendering
19. Training and Development
20. Family Leave
21. Continuous Productivity Rewards Programme (Non

taking of sick leave incentive)
22. Superannuation and Salary Sacrificing
23. Dispute Resolution Procedure
24. Amendments to Agreement
25. Security of Continued Employment
26. Staffing Levels
27. Customer Service
28. Phase-in Retirement Scheme
29. Short Term Staffing Needs—Temporary Employ-

ment
30. Protective Clothing/Uniforms
31. Performance Based Over Award Scheme
32. Bereavement, Compassionate Leave
33. Leave Without Pay

3.—PARTIES BOUND
(1) This agreement shall apply to and be binding on the em-

ployer, the City of Mandurah. the automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch and employees of the City of
Mandurah employed in the Cityfleet Section in classifications
set out in the Metal Trades (General) Award No. 13 of 1965,
as amended from time to time, other than the Principal Super-
visor.

(2) As at 25 May 1999 this agreement applied to three staff.

4.—RELATIONSHIP TO AWARD
(1) This agreement shall be read wholly in conjunction with

the Metal Trades (General) Award with respect to employees
covered by that Award, provided that where there are any in-
consistencies this Agreement shall prevail to the extent of such
inconsistency.

(2) Council has negotiated with its employees an Enterprise
Agreement that when taken as a whole is in excess of Award
conditions at the time of signing. Movements in the Award
will not flow onto those covered by the Award until such times
as employees suffer an overall disadvantage. Therefore, any
movements in the Award conditions will not be viewed in iso-
lation, but will be compared to the total package enjoyed by
the employees. At the point of overall disadvantage the em-
ployee will benefit to the extent of the disadvantage.

5.—OPERATIVE DATE AND RENEWAL OF
AGREEMENT

(1) This agreement shall take effect from the first pay period
commencing on 25 May 1999 and remain in force for a period
of two years or until replaced by another agreement or if ei-
ther party withdraws from the agreement after expiry in
accordance with the Industrial Relations Act (1979) (WA), as
amended.

(2) It is agreed that six months prior to its expiry, discus-
sions will commence between the parties to determine an
appropriate course of action for renewal of this Agreement.

6.—AIMS OF AGREEMENT
To provide a more flexible and productive Mechanical Serv-

ices support service to Council operations and thereby
contribute towards improving services provided generally to
the community.

Objectives include—
(1) The parties are committed to achieving continued

productivity improvement. A set of Performance In-
dicators will be formulated and used to measure and
track these improvements.

(2) Implementation of workplace policies for more flex-
ible working arrangements to improve efficiency,
productivity and job satisfaction.

(3) To have a nine-day fortnight for employees.
(4) To have no restrictions or demarcations between func-

tions, whatever, provided the staff are qualified,
trained and capable of performing functions outside
their normal range of duties. This will not exclude
qualified mechanics performing Mechanical Trades
assistance duties when required to do so.

(5) A commitment to continual change in the areas of
new technology and equipment.

(6) To actively participate and support in the implemen-
tation of a Best Practice programme to be undertaken
in the Cityfleet Section.

(7)  A commitment to the principles of Equal Employ-
ment opportunity is endorsed.

(8) Training and equitable development must be provided
to ensure the employees ability to achieve these aims.

(9) To retain skilled and motivated employees.

7.—BEST PRACTICE
(1) The parties to this agreement recognise that the princi-

ples of best practice should be adopted in the workplace. They
agree that best practice is a process of achieving exemplary
levels of performance and constantly changing and adapting
to new pressures.

(2) They agree to the adoption of a programme of “Best
Practice” based on the following principles—

(a) Understanding and measuring customer needs.
(b) Benchmarking.
(c) Continuous quality improvement.
(d) Multi-skilled workforce.
(e) Flexible workforce committed to change.
(f) Employee involvement.

8.—PERFORMANCE STANDARDS AND
MEASUREMENT

(1) Generally—
The parties commit themselves to a process of continu-

ous improvement and acknowledge performance
indicators and performance standards as a means of meas-
uring what has been achieved and the need for further
improvements.

The primary role of performance indicators is to assist
in the delivery of the Cityfleet Business Plan in the inter-
ests of customers, Council and employees and in
improving the quality of service.

Performance indicators can only be developed in re-
sponse to clearly defined business plan objectives. These
objectives will be developed through a consultative proc-
ess and will be subject to regular reviews.

It is recognised that performance indicators are not an
end in themselves but are a means of identifying trends
and efficiency against Best Practice benchmarks. They
enable the identification of areas where there is potential
for further improvements.

Key benchmark indicators shall include, but not be lim-
ited to, those defined within the business plan together
with—

• Customer service (internal and external).
• Customer satisfaction (internal and external).
• Wastage and rework
• Financial performance.
• Staff absenteeism.
• Increased skills and education and training.
• Work Organisation and flexibility.
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• Equipment downtime.
• Assessments against industry standards.

(2) The following performance indicators will assist in meas-
uring performance in achieving productivity gains—

Performance Indicator Standard Target

Customer Satisfaction Biannual surveys Very Good

Timeliness of scheduled Automotive Industry Same as Automotive
maintenance Standards Industry Standards
% Availability of major Use of current figures Minimum of 97%
plant
Safety performance— Use of current statistics Reduction in Lost Time
Lost time injury Injury rate
Allocation of idle time Establish measuring tool Reduction
Work errors Establish measuring tool Reduction of work errors
Other measures as Yet to be determined Yet to be determined
determined in
conjunction with the
workforce

NB: The establishment of measurement tools for the above
Performance Indicators will be completed and agreed upon
between Management and the workforce within two months
of the date of this agreement coming into force.

(3) At all times emphasis will be placed on the quality, pro-
ductivity and efficiency of work output.

(4) In addition, Benchmarking exercises will be undertake
to make comparisons in relation to quality and efficiency with
other Local Government Authorities and Private Industry.
These will be done in conjunction with the workforce.

(5) Performance Standards
(a) Ensure that at least 80% of jobs are completed within

the times allocated by the automotive industry’s full
rate standards.

(b) Ensure that time clock guidelines are adhered to on
all jobs.

(c) Notify the Supervisor—Mechanical Services and
record all additional work carried out whilst repair-
ing Council’s plant and equipment, which was not
originally specified on the job card.

(d) In the event of repairs being required on any plant or
equipment outside of normal office staff hours, then
the repairer should complete a job card detailing alf
relevant information, including repair times, and
notify the Supervisor—Mechanical Services at the
commencement of office hours.

(e) Ensure that the Supervisor—Mechanical Services is
notified as soon as possible when a job is completed.

(f) Ensure that all workshop tools are cleaned and re-
turned to the store after use.

(g) Report all unserviceable workshop tools to the Su-
pervisor Mechanical Services.

(h) All stock items used are to be reported to the store
and recorded on the stock control sheet.

(i) Notify the store of items of miscellaneous stock re-
quiring replenishment.

(j) All staff shall be trained to carry out various other
workshop/mechanically related duties to enhance the
building of a multi-skilled workforce. This will in-
clude, but not be limited to—

(i) Driver training.
(ii) Auto electrical work.

(iii) Welding.
(iv) Loading and unloading of vehicles/plant/

equipment within the Operation Centre.
(v) Construction of street furniture (metal fabri-

cation).
(vi) Field work done on site as required.
(vii) Fuelling of plant and equipment in the field.

9.—PAY RATES
Enterprise Wage Increase
In return for the continuation of the development of best

practice, the City of Mandurah will, in keeping with the terms

and conditions of this Agreement, pay a 10% wage increase.
The payment will be 7% when certification of the agreement
with the Western Australian Industrial Relations Commission
has been completed and will be back paid to 18 August 1998—
the date of operation of the Operations Centre Certified
Enterprise Bargaining Agreement Number One . A further 3%
on the original base amount prior to the signing of the agree-
ment, when the conditions of Clause 8.—Performance
Standards and Measurement of this agreement are met, but
not before 18 August 1999.

No further increases will be payable during the term of this
Agreement.

10.—EXTRA CLAIMS
(1) The parties agree that, for the duration of this Agree-

ment, they will not pursue any extra claims including any Safety
Net increases.

(2) The terms of this Agreement shall not be used to progress
or obtain similar arrangements of benefits in any other
workplace at the City of Mandurah.

11.—HOURS OF WORK
(1) Hours of work should be flexible to reflect greater cus-

tomer service, maximum productivity, project and seasonal
variances and the needs of Council and its employees. Hours
will remain at seventy-six (76) per fortnight.

(2) The ordinary hours of work will be seventy six (76) per
fortnight worked on any nine (9) days, Monday to Friday, be-
tween the hours of 7.00am and 6.00pm. The ordinary hours
shall be 8.44 consecutive hours on any day.

It is expected that the starting and finishing times will be
variable to suit the Cityworks and Cityparks working hours
with the addition of split starting and finishing times to allow
vehicle/plant minor repairs.

For example—
Summer Winter
6.00am 7.00am

t 8.00am t 8.00am
3.00pm t 4.00pm t

5.00pm 5.00pm
(3) In order to ensure that Performance Indicators are being

met or exceeded, it may be necessary to review the spread of
hours being worked. Any proposal would be negotiated in
conjunction with the workforce, or may be initiated by the
workforce.

12.—OVERTIME
(1) Any overtime will be paid in accordance with award pro-

visions and using the base rate contained in this agreement.
(2) If mutually agreed between the employee(s) and Coun-

cil, time-in-lieu at the appropriate penalty rate can apply instead
of paid overtime, unless otherwise stipulated in this agree-
ment. This overtime must be authorised by the Supervisor.
Such time-in-lieu must be taken as soon as practicable at a
time mutually agreed by the employee(s) and Council.

13.—METHOD OF OPERATION
(1) Meat breaks will be taken at a time agreed between the

employee(s) and the employer, to suit the needs of the Coun-
cil operations.

(2) This agreement provides for the formation of semi-au-
tonomous fully interchangeable work units in the Mechanical
Services Workshop. The aim of the agreement is to ensure
that where practicable, employees in each section are trained
to a standard where they can be used in as many parts of the
service as needed.

(3) As part of the concept of semi-autonomous work units,
employees may swap or rearrange Rostered Days Off (RDO’s)
between themselves in order to arrange time to take care of
their personal business, subject to the approval by the Super-
visor—Mechanical Services. When an employee swaps an
RDO with another employee, no paperwork is initiated by
Council and no additional payments of any kind will occur.

(4) RDO’s will be arranged on a rotational basis, being Mon-
day, Wednesday, and Friday. Employees are able to change
their RDO by mutual agreement with other employees. This
can be done without the need for any administration or the
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involvement (unless required) of the Supervisor—Mechani-
cal Services.

(5) Wash up time is to be absorbed into the normal working
day.

14.—PUBLIC HOLIDAYS
(1) The additional two (2) local government holidays (the

day following New Year’s Day and Easter Tuesday) will be
regarded as normal working days. Employees will be entitled
to take alternate time off in lieu, by mutual employee/manage-
ment agreement. This accrued time off in lieu may be taken
between Christmas Day and New Year to suit operational work
programmes and family requirements and will be considered
as his/her public holiday with no further penalty to the City of
Mandurah.

(2) When an employee’s RDO coincides with a Public Holi-
day, that employee shall be credited with an ordinary day off.

(3) Where an employee agrees to work on a RDO which
coincides with a Public Holiday, that employee shall be paid
at double time and one half.

(4) Where an employee agrees to work on a RDO other than
a Public Holiday, that employee shall be paid out that RDO at
the appropriate award penalty rate.

(5) Credited days off shall be taken at a time agree by the
employee and Council or in conjunction with their annual leave.

15.—CALL-OUT ON WEEKENDS OR PUBLIC
HOLIDAYS

(1) By agreement between an employee and the Supervisor,
an employee may be supplied with a mobile phone on week-
ends and Public Holidays as required.

(2) The employee may conduct his or her normal daily ac-
tivities but must keep the mobile phone within hearing distance
during this time to answer and respond to any request from
Council operations for assistance regarding repairs, mainte-
nance issues.

(3) Should an employee be unable to respond to a call-out,
he or she shall arrange for another employee to attend.

(4) The employee will be paid a minimum of three hours for
time worked to attend to a call-out after leaving the job. This
payment shall be paid at the appropriate award penalty rates.
Time reasonable spent in getting to and from work shall be
counted as time worked.

(5) No payment will be received for the time employees
keep themselves in readiness for a call to work. No car allow-
ance shall be paid to attend to a call-out. Should there be a
problem in arranging such a call-out service the Council shall
organise a roster to ensure that capable employees share this
duty.

16.—ANNUAL LEAVE
All members of the Cityfleet Section will nominate their

preferred annual leave dates. Where more than one employee
applies for the same period, names will either be drawn from
a hat or employees may negotiate with each other for the de-
sired leave period.

Once the roster is finalised, except in emergency circum-
stances, team members will negotiate with each other in order
to alter the roster. In emergency circumstances, management
will organise the employee replacement.

17.—LEAVE, RDO AND PUBLIC HOLIDAY
CALCULATIONS

For the purpose of calculating all forms of leave including
sick leave, annual leave, long service leave, rostered days off
and Public Holidays, the base rate shall be calculated on the
weekly rate divided by 38 ordinary hours. Employees pro-
ceeding on leave will be paid in accordance with their roster,
for example 8.44 ordinary hours (where applicable).

18.—COMPETITIVE TENDERING
(1) In response to current Local Government policies and

Federal Government funding cut-backs, the parties recognise
that competitive tendering is an increasingly prominent fea-
ture of strategic Local Government Management.

(2) The parties acknowledge that competitive tendering will
affect the way in which services are delivered to the commu-
nity.

(3) In order to maintain security of tenure, the parties agree
that work practices, machinery and training must reflect com-
munity and private enterprise standards capable of allowing
successful competitive “in-house” tendering.

(4) The Cityfleet Section will begin to actively participate
in the competitive tendering process by developing strategies
in staff development and best practices to underpin competi-
tiveness in an open market place for Council’s workforce,
providing the most efficient and effective services to ratepay-
ers.

19.—TRAINING AND DEVELOPMENT
(1) The parties are committed to the development of skills

and expertise relevant to the functions of the Cityfleet Sec-
tion. Any training and development undertaken may be on the
basis of workplace learning or through established training
courses.

(2) Individual training needs will be identified on a yearly
basis with the Supervisor.

(3) The Corporate Training Plan is reviewed on an annual
basis and its aim is to address organisational training require-
ments. Training needs identified in this plan will be coordinated
in conjunction with the Supervisor and employees party to
this agreement.

(4) Any training and development will be undertaken in ac-
cordance with the Training Procedure.

20.—FAMILY LEAVE
(1) Employees with responsibilities relating to members of

their immediate family who need care and support, shall be
entitled to absences of up to 38 hours, or five days, per year of
their accrued sick leave entitlements to provide necessary care
and support for such person when they are ill.

(2) If required, the employee shall establish by production
of a medical certificate or statutory declaration, the illness of
the person concerned.

(3) Entitlement to the use of sick leave in accordance with
this clause is subject to the employee being responsible for the
care of the person concerned; and the person concerned being
a member of the employee’s immediate family.

(4) The term immediate family includes—
(a) A spouse, including a former spouse, a de facto

spouse and a former de facto spouse, of the employee,
(b) A “de facto” spouse, in relation to a person means a

person who lives with the employee as a husband or
wife on a bona fide domestic basis, although not le-
gally married to the employee,

(c) A child or an adult child—including an adopted child,
step-child or an ex nuptial child, parent, grandpar-
ent, grandchild or sibling of the employee or spouse
of the employee.

(5) Wherever practicable the employee shall give the em-
ployer notice, prior to the absence, of intention to take leave,
the name of the person requiring care and his/her relationship
to the employee, the reasons for taking such leave and esti-
mated length of absence.

(6) If it is not practicable for the employee to give such prior
notice, he/she shall notify the employer by telephone of such
absence at the first opportunity on the first day of the absence.

(7) Unpaid Leave for Family Purposes—
(a) Unpaid leave for family purposes will be considered

by the employer on a case-by-case basis in conjunc-
tion with the relevant employee.

(b) Rights to annual leave, long service leave and sick
leave will not accrue during any period of unpaid
leave.

(8) Annual Leave—
Notwithstanding the provisions of this clause, with the

consent of the employer, an employee may elect to take
annual leave in single day periods, not exceeding five
days in any calendar year, at a time or times mutually
agreed upon.

(9) Make up Time—
For a period taken off during ordinary hours an em-

ployee may, with the consent of the employer, elect to
work ‘make up time’ whereby he/she works those hours
at a later time.
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21.—CONTINUOUS PRODUCTIVITY REWARDS
PROGRAMME

(Non taking of sick leave incentive)
(1) This scheme—

(a) Is designed to ensure that people with a good sick
leave record, who have a large accrual of sick leave
and are long term employees are rewarded.

(b) Utilises the 2% bonus incentive amount accredited
to sick leave from the pre-existing Bonus Incentive
Scheme.

(c) Utilises the sick leave accrued at the commencement
of the scheme as the starting base for each employee.

(d) Will be paid to employees who terminate employ-
ment with the City either through resignation,
redundancy or retirement. The Scheme is not avail-
able to employees who have their employment
terminated through reason of serious misconduct.

(e) Provides for graduated entitlement to the unused sick
leave bonus as per the model detailed below—
Unused Sick Leave Entitlement
0—200 hours 20% of accrual
201—400 hours 40% of accrual
401—600 hours 60% of accrual
601 hours + 80% of accrual

(2) The scheme proposed that at the resignation of retire-
ment an employee would be entitled to a bonus in accordance
with the following formula—

(LA
F
 – LA

L
) x EP x RP

where LA
F

Sick leave entitlement on resignation/retire-
ment.

LA
L

Sick leave entitlement at the commencement
of the scheme

EP Entitlement percentage
RP Hourly rate of pay at resignation/retirement

Examples
(a) Example 1

JB employed since 1976. At commencement of
scheme he had 650 hours accrued sick leave. He re-
signed in 1999 with 760 hours accrued, and a rate of
pay of $12.50/hr.
Bonus = (760 – 650) x 80@ x $12.50

= 110 x 80% x $12.50
= $1,100.00

(b) Example 2
RT employed since 19889. At commencement of
scheme she had 320 hours accrued. She resigns in
2004 with 740 hours accrued, and a rate of pay of
$14.00.
Bonus = (740 – 320) x 80% x $14.00

= $4,704.00
(c) Example 3

LG employed from 1998 (ie after scheme com-
menced) and left in 2002 with 220 hours accrued
and a rate of pay of $13.50.
Bonus = (220 – 0) x 40% x $13.50

= $1,118.00
(d) Example 4

ST employed in 1991. At commencement of scheme
he had 260 hours sick leave accrued. He retires in
2020 with 940 hours accrued and a pay rate of $21.50.
Bonus = (940 – 260) x 80% x $21.50

= $11,696.00

22.—SUPERANNUATION AND SALARY
SACRIFICING

(1) Superannuation payments and salary sacrificing payments
may only be made to the WA Local Government Superannua-
tion Scheme.

(2) By mutual agreement between an employee and the City
of Mandurah, the employee may salary sacrifice an amount of
not less than 5% of their base fortnightly wage.

(3) This sacrifice shall be processed through Council’s nor-
mal payroll facility and the City of Mandurah will absorb any
administrative costs.

(4) The amount to be sacrificed will be deducted from the
employee’s gross wage prior to taxation being applied. This
will reduce the employee’s taxable income by the amount of
the sacrificed component. The amount sacrificed will not ap-
pear on the employee’s Group Certificate. Employees will
receive details of contributions made via the employee’s re-
port from the WA Local Government Superannuation Scheme.

(5) Overtime, penalty and leave loading rates will be calcu-
lated and applied using the pre-sacrifice wage amount.

(6) Employees may at any time withdraw from salary sacri-
fice but are required to give notice to the Manager Human
Resources of at least two pay periods in advance (one month).
Once an employee has withdrawn from salary sacrifice and
wishes to re-enter, they must make a new application. This
application may not necessarily be accepted.

(7) Employees may only alter the level (%) of salary sacri-
fice once per financial year (July to June).

(8) Federal Legislation requires that contributions made to
the Scheme remain as ‘preserved funds’.

(9) It is the onus of the individual to make themselves aware
of the conditions relating to salary sacrificing which may vary
from time to time depending on changes to legislation and
complying funds as they apply.

23.—DISPUTE RESOLUTION PROCEDURE
Any grievance, complaint, claim or dispute, or any matter

which is likely to result in a dispute between management and
Cityfleet employees, shall be settled in accordance with the
procedures set out herein.

(1) Where the matter is raised by an employee, or a group of
employees, the following steps shall be observed:

(2) The employee(s) concerned shall discuss the matter with
the immediate supervisor. If the matter cannot be resolved at
this level, the supervisor is to contact the Manager Operation
Services for resolution. The employee may invite the relevant
union representative or another person of his/her choice to be
present.

(a) Should the matter not be resolved within two work-
ing days, the matter is to be referred to the Director
of Works and Services or the Chief Executive Of-
ficer for his resolution, and all parties shall be
interviewed before any decision is made. The em-
ployee may be accompanied by a person of his/her
choice for this interview. All parties are to be noti-
fied of the decision.

(b) While the above procedure is being effected normal
work will continue.

(c) While the above procedure is being effected, no ac-
tion shall be taken by employees or the employer.
The above procedure shall be undertaken in five (5)
working days or less, unless the parties agree to a
longer period.

(3) Should all attempts to resolve the matter fail, the matter
shall be referred to the Industrial Relations Commission for
conciliation or arbitration.

24.—AMENDMENTS TO AGREEMENT
This agreement does not preclude further discussions be-

tween the Council and its employee(s) to negotiate amendments
to this agreement as appropriate.

25.—SECURITY OF CONTINUED EMPLOYMENT
(1) There will be no forced redundancies as a result of the

process and outcomes of this agreement. However, manage-
ment reserves the right to alter the type of work that employees
are engaged to perform. It is recognised that throughout the
life of this Agreement, employees may move from one work
team of Council’s to another. This clause will not be used to
limit promotion or reclassification in the Organisation.

(2) If management alters the work to suit the City’s needs,
there will be no reduction in an employees pay or conditions,
however, should through personal reasons or ill health, an
employee be no longer able to carry out his/her duties, man-
agement will seek to place the employee in a position that is
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suitable, taking into account the requirements of the employee
and the needs of the City. It is acknowledged that in dong so
the employee will be required to accept the classification pay
level that is aligned to the position.

26.—STAFFING LEVELS
Council will maintain a minimum workforce within the

Cityfleet Section of three full time staff and one apprentice for
the life of this Agreement. Any dispute will be referred to the
Dispute Resolution Committee and any dispute will be proc-
essed through the Disputes Resolution Procedure.

27.—CUSTOMER SERVICE
(1) In order to place greater emphasis on customer service,

including customer service outcomes within the agreement,
Cityfleet employees agree to—

(a) Wearing of name badges and the blue colour;
(b) Training in customer service skills;
(c) Closer liaison with customers;
(d) Ownership of work performed and customer con-

tact.
(2) Whilst management acknowledges that integral to its

strategy of providing excellent customer service is a highly
skilled and flexible workforce, motivated to utilise their skills.
It is the joint responsibility of management and staff to ac-
tively pursue the development of skills.

(3) Employees agree to undertake the necessary training to
enable them to perform their duties competently, and to in-
crease their skills to provide excellent customer service.

28.—PHASE-IN RETIREMENT SCHEME
Management recognises that some staff may like to phase-

in their retirement. Management is committed to exploring
and implementing (where possible) assistance programs and
training to allow staff to work towards retirement. This may
include job sharing arrangements and regular retirement semi-
nars. Planning retirement seminars are only useful if undertaken
at the earliest possible age. eg. 35 years is much better than 55
years of age. A planning retirement seminar for all staff will
be held during the life of this agreement.

29.—SHORT TERM STAFFING NEEDS—TEMPORARY
EMPLOYMENT

Temporary staff may be engaged for periods of up to six
months duration to meet short term staffing requirements aris-
ing out of unexpected needs, annual and long service leave
replacement requirements or special projects. Staff employed
as temporary staff will be paid under normal Award and Agree-
ment conditions for the period of their contract. Management
undertakes that by employing temporary staff, this will in no
way affect the employment security or opportunities of any
operations

30.—PROTECTIVE CLOTHING / UNIFORMS
The City of Mandurah shall supply to every worker the fol-

lowing—
(1) 2 sets of uniform twice a year, Permanent workers.
(2) 2 sets of uniforms for Casual workers.
(3) 1 winter jacket or jumper (replaced when damaged).
(4) The uniform colour will be blue.
(5) First names or suitable nicknames will be embroi-

dered on each uniform.
(6) Where during the course of work a uniform is dam-

aged beyond an acceptable standard, the damaged
garment shall be exchanged for a new garment.

(7) Supply all safety gear and protective clothing required
to do the job safely as required by Occupational
Health and Safety.

All issues of work clothes and footwear are to be returned
on termination of employment. (City of Mandurah logos and
identification will be removed before being donated to a chari-
table Organisation).

31.—PERFORMANCE BASED OVER AWARD
SCHEME

AIM: (a) To retain skilled and motivated employees.
(b) To recognise performance.

Council has resolved to support a scheme to pay over award
rates to achieve the above two aims. It is important that such a
scheme be, and be seen to be, fair to all operations employees.

(1) Employees’ performance will be assessed and rated at
six monthly intervals March and September of each year—by
joint decision of their respective supervisors, Manager Opera-
tions Services and the Shop Steward.

(2) With a maximum possible score of fifty, the following
levels apply—

Rating Range Bonus
Poor Under 20 Nil

Average 21 – 29 2
Fair 30 – 36 3

Good 37 – 43 4
Outstanding 44 – 47 5
Excellent 48 – 50 6

(3) This is a bonus scheme for performance. No one will
lose pay because of a poor score (although such a person would
benefit from the job counselling that would follow). The rat-
ings follow performance and will decrease if performance
declines. The rating is based on the job the employee is classi-
fied to do, so that a labourer can score highly if diligent and
hard working in the same way as a skilful machine operator.

(4) Employees should refer questions on their performance
to their supervisors. Results of ratings will not be published:
the scheme is to recognise and reward performance. It is not
in itself a punitive or disciplinary measure.

(5) The scheme will apply to Cityworks, Cityparks, Cityfleet,
Citywaste and Citybuild employees.

(6) Results of the appraisal will be provided to each indi-
vidual.

(7) Supervisors, as Local Government Officer Award em-
ployees, will have an annual performance review, which is not
associated with this scheme.

(8) Sick leave has been removed from the original scheme’s
operation and the Continuous Productivity Rewards Pro-
gramme (Non Taking of sick leave incentive) has been
introduced in its place. This change has resulted in the 2%
bonus available under the original scheme being taken out of
the operation of this scheme.

(9) Where the employee does not consider an assessment
fair, he/she has to address their concerns to the Manager Op-
eration Services and an elected staff advocate whom together
will address their concerns.

(10) If no agreement can be reached between the advocate
and Manager Operation Services, then the matter will be re-
ferred to the Director Works and Services for his determination.

(11) Where a change in level classification is made between
assessment dates, the percentage payment will automatically
be applied to the new level of base pay.

(12) Permanent employees will only be entitled to partici-
pate in this scheme after a six (6) months—qualifying period.

ASSESSMENT GUIDE DETAILS
This scale is to assist evaluation by the assessment panel.

Please allocate a rating for each of the standard questions.
1. INEFFECTIVE—Capabilities are well short of those

required by the position.
2. BELOW STANDARD—Lower competency than re-

quired for successful job performance.
3. EFFECTIVE—Past performance indicates ability to

meet requirements.
4. HIGHLY COMPETENT—Displays ability to oper-

ate very competently in the position.
5. OUTSTANDING—This employee demonstrates

much more than acceptable skills in the relevant area.
STAFF ASSESSMENT GUIDELINES
1. WORK OUTPUT—
(Counts Double) – What is the effective output?

1 Ineffective
2 Below standard
3 Effective
4 Highly Competent
5 Outstanding
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2. APPLICATION —
And Interest – Approach to job in hand

1 Ineffective
2 Below standard
3 Effective
4 Highly Competent
5 Outstanding

3. INITIATIVE—
How resourceful in approaching tasks

1 Ineffective
2 Below standard
3 Effective
4 Highly Competent
5 Outstanding

4. SAFETY—
Knowledge, application of safe practices.

1 Ineffective
2 Below standard
3 Effective
4 Highly Competent
5 Outstanding

5. MACHINERY—
Use and care of plant assigned.

1 Ineffective
2 Below standard
3 Effective
4 Highly Competent
5 Outstanding

6. APPEARANCE AND DRESS—
Clothes and morning presentation.

1 Untidy
2 Starts clean, passable tidy
3 Takes care of appearance (always wears uniform)

7. CO-OPERATION AND ACCEPTANCE OF CON-
TROL—

Co-operation with fellow workers. Acceptance of Supervi-
sor’s control.

1 Ineffective
2 Below standard
3 Effective
4 Highly Competent
5 Outstanding

8. TIME MANAGEMENT—
Takes into consideration such factors as lateness and unpro-

ductive time.
1 Ineffective
2 Below standard
3 Effective
4 Highly Competent
5 Outstanding

9. WORK BEHAVIOUR RECORD—
1 More than one reprimand or verbal warning within

the past twelve months
2 One reprimand or verbal warning within the past

twelve months
3 No reprimand or verbal warning over the past twelve

months

32.—BEREAVEMENT, COMPASSIONATE LEAVE
(1) An employee, other than a casual employee, shall on the

death of a close family member or an individual who the em-
ployee may deem to be a close member of the family, shall be
entitled, in consultation with the Supervisor, to leave up to
and including the day of the funeral, without deduction of pay
for a period not exceeding the number of hours worked by the
employee in three ordinary working days. This Clause acknowl-
edges the building of trust between the employee and the
employer. This Clause recognises that employees may have a

diverse cultural background. Entitlement to the provision of
this Clause shall be by taking into account the individual be-
liefs and culture of the employee.

(2) Where disagreement arises, as to the appropriateness of
the leave requested, the matter will be referred to the Chief
Executive Officer for resolution or assistance.

(3) Under exceptional circumstances a further two days leave
may be negotiated without penalty to cover travelling, and
funeral arrangements that may have become complicated due
to the nature of the death. Further, accumulated RDO’s or time
in lieu may be added to this period if necessary.

33.—LEAVE WITHOUT PAY
In special circumstances, which may include cultural cir-

cumstances, the Chief Executive Officer may approve Leave
Without Pay in order for the employee to attend to urgent/
immediate business.

COLES MYER LOGISTICS PTY. LTD. MYER
DISTRIBUTION CENTRE CAROUSEL ROAD

CANNINGTON SITE AGREEMENT 1999.
No. AG 63 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Coles Myer Logistics Pty Ltd

and

The Shop, Distributive and Allied Employees’ Association
of Western Australia.
No. AG 63 of 1999.

14 May 1999.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 63 of 1999.

HAVING heard Ms C. Fitz Gibbon on behalf of the first named
party and Mr T. Pope on behalf of the second named party;
and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with the Industrial Relations Act,
1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement titled the Coles Myer Logistics
Pty. Ltd. Myer Distribution Centre Carousel Road
Cannington Site Agreement 1999 filed in the Commis-
sion on 7 April 1999 and as subsequently amended by the
parties, signed by me for identification, be and is hereby
registered as an Industrial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Coles Myer Logistics

Pty. Ltd. Myer Distribution Centre Carousel Road Cannington
Site Agreement 1999.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. APPLICATION AND OPERATION
4. RELATIONSHIP TO AWARD
5. NO EXTRA CLAIMS
6. ORDINARY HOURS
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7. WAGES
8. FIRST AID ALLOWANCE
9. FULL TIME EMPLOYEES

10. PART TIME EMPLOYEES
11. CASUAL EMPLOYEES
12. LIMITED TENURE
13. ROSTER CONDITIONS
14. CONTRACT OF EMPLOYMENT AND TERMI-

NATION
15. OVERTIME
16. MEALS AND TEA BREAKS
17. MEAL MONEY
18. HOLIDAYS
19. TRAINING
20. COMPASSIONATE LEAVE
21. ANNUAL LEAVE
22. SICK LEAVE
23. LONG SERVICE LEAVE
24. PARENTAL LEAVE
25. FAMILY LEAVE
26. JURY SERVICE
27. TRADE UNION TRAINING LEAVE
28. PAYMENT OF WAGES
29. GRIEVANCE HANDLING PROCEDURES
30. OCCUPATIONAL HEALTH & SAFETY
31. EQUAL EMPLOYMENT OPPORTUNITY
32. TECHNOLOGY
33. UNION NOTICEBOARD
34. SIGNATORIES

3.—APPLICATION AND OPERATION
(1) The parties to this Agreement are Coles Myer Logistics

Pty Ltd (“the Company”) and the Shop, Distributive and Al-
lied Employees’ Association of Western Australia (“the
Union”).

(2) This Agreement shall operate in substitution for Indus-
trial Agreement AG 49 of 1998 and apply to the parties and to
all current and future distribution centre employees who are
employed in the receival, storage, marking and dispatch of
goods at the Myer Cannington Distribution Centre, Carousel
Road, Cannington 6107 Perth, Western Australia.

(3) This Agreement shall operate from the beginning of the
first pay period to commence on or after the 1 February 1999
and shall remain in force until 1 February 2002.

(4) The parties agree to commence negotiations for a new
Agreement at least three months prior to the expiry of this
Agreement.

(5) Upon registration this Agreement will apply to about 84
employees.

4.—RELATIONSHIP TO AWARD
This Agreement is supplementary to and shall be read and inter-

preted wholly in conjunction with the Shop and Warehouse
(Wholesale and Retail Establishments) State Award 1977 No. 32
of 1976 as varied from time to time (“the parent award”). To the
extent of any inconsistency between this Agreement and the par-
ent award, the terms of this Agreement shall prevail.

5.—NO EXTRA CLAIMS
The parties to this Agreement undertake not to pursue any

extra claims for the duration of this Agreement provided that
claims may be made as part of the negotiations required by
subclause (4) of Clause 3 – Applications and Operation of this
Agreement.

6.—ORDINARY HOURS
(1) The ordinary hours of work may be worked between the

hours of 6.00am and 9.00pm Monday to Friday inclusive and
on Saturday between the hours of 8.00am to 6.00pm.

(2) An employee engaged before 1 May 1994 cannot be re-
quired to work ordinary hours after 6.00pm Monday to Friday
inclusive unless he/she agrees to do so.

(3) An employee engaged before 30 November 1996 cannot
be required to work ordinary hours on Saturday unless he/she
agrees to do so.

(4) An employee rostered to work ordinary hours on Satur-
day shall not be rostered to work less than eight ordinary hours
on such a day unless the employee specifically requests to be
rostered for less than eight ordinary hours on Saturday.

(5) No employee may be rostered to work ordinary hours on
more than one Saturday in three unless the employee requests
such additional Saturday work.

(6) In the event that insufficient employees are available to
perform the work required to be performed on Saturdays, the
parties shall confer in an endeavour to satisfactorily resolve
the matter.

(7) Except as specifically provided by this Agreement, all of
the provisions of the parent award with respect to ordinary
hours and rostering shall apply.

7.—WAGES
The minimum rates of wage payable to employees under

this Agreement shall be as follows—
(1) Adult (Classification and Wage per week)

The following wage rates will apply from the first
full pay period on or after the date specified.

Classification 1 Feb 1999 1 Nov 1999 1 Aug 2000 1 May 2001 1 Jan 2002
Storeperson,
Packer, $531.00  $545.00  $557.00  $570.00  $583.00
Dispatch Hand,
Reserve Stock
Hand,
Administrative
Assistant

(2) The parties to this agreement shall seek to reach
agreement on a classification structure to apply at
this distribution centre within 6 months of the certi-
fication of this agreement. As part of such
classification structure, the allowances pursuant to
subclause (5) shall cease to apply.

(3) The percentage rates for in charge employees pre-
scribed by the parent award shall apply to employees
engaged pursuant to this Agreement.

(4) Saturday Rates
All ordinary hours of work performed on a Saturday
shall attract an additional percentage penalty to be
calculated on the employees’ ordinary time rate of
pay as follows—

Ordinary hours before midday: 25%
Ordinary hours after midday: 50%

(5) (a) An employee required to operate a ride on
power operated tow motor, a ride on power
operated pallet truck or a walk beside power
operated high lift stacker in the performance
of duties shall be paid an additional 38 cents
per hour.

(b) An employee required to operate a ride on
power operated fork lift, high lift stock picker
or power operated overhead traversing hoist
in the performance of duties shall be paid an
additional 53 cents per hour.

(6) Work performed on a Sunday by an employee shall
be paid in accordance with the provisions of Clause
13 – Overtime of the parent award.

(7) The minimum rates of wages payable to all junior
workers covered by this agreement shall be as fol-
lows—
Under 16 years of age 50%
16 years of age to 17 years of age 70%
17 years of age to 18 years of age 80%
18 years of age 100%

8.—FIRST AID ALLOWANCE
A worker holding either a Red Cross or St John Senior First

Aid Certificate of at least “A” level who is appointed by the
employer to perform first aid duties shall be paid the follow-
ing allowance per week: $6.85 from 1st February 1999; $7.01
from 1st November 1999; $7.15 from 1st August 2000; $7.30
from 1 May 2001 and to $7.45 from 1st January 2002, in addi-
tion to the worker’s ordinary time.

9.—FULL TIME EMPLOYEES
(1) The ordinary hours of work for a full time employee

shall be 38 per week or an average of 38 hours per week over
a 152 hour four week roster cycle. The maximum of ordinary
hours which may be worked in any one week is 46 hours.
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(2) The maximum number of ordinary hours which may be
worked on any day is 9.5 hours.

(3) The minimum number of hours which may be worked
on any day is 4 hours.

(4) The ordinary hours of work shall be exclusive of meal
breaks and shall be so rostered that each employee shall not be
required to commence work on more than five days in each
week.

(5) The days on which ordinary hours of work may be
rostered in any week shall be consecutive provided the this
provisions shall not be deemed to be breached by the provi-
sion of a Rostered Day Off as prescribed by subclause (6)
hereof.

(6) Ordinary hours of work shall be rostered on not more
than 19 days in each four week roster cycle provided that,

a) rostered days off shall be rostered at periods of lower
production requirement during the roster cycle;

b) on not less than six occasions in each year rostered
days off shall be so scheduled as to give rise to three
consecutive days off;

c) changes to rostered days off shall be granted at the
employee’s request unless there are strong operational
reasons for such a request to be denied;

d) schedules of rostered days off shall be posted at least
one month in advance.

10.—PART TIME EMPLOYEES
(1) A part time employee shall mean an employee who may

be engaged on any day Monday to Saturday inclusive for a
minimum of 64 hours per four week trading month or 80 hours
per five week trading month. The maximum hours to be worked
by part time employees is 144 hours per four week trading
month or 180 hours per five week trading month, except dur-
ing August to December where the maximum is 152 hours per
four week trading month or 190 hours per five week trading
month. The trading month is to be in accordance with the com-
pany’s definition of a trading month.

(2) The minimum hours to be worked by part time employ-
ees are to be 3 hours per day and 32 hours per fortnight.

(3) Notwithstanding the provisions of subclause (1) and (2)
hereof, part time employees engaged after 30th November 1996
may be rostered for a minimum of 3 hours per day and twelve
hours per week or an average of twelve hours per week over a
four week cycle.

(4) A part time employee shall receive payment of wages,
annual leave, holidays, sick leave, family and long service leave
on a pro rata basis in the same proportion as the rostered weekly
hours regularly worked bears to 38 hours.

(5) Additional hours may be worked over and above the
minimum hours of engagement subject to the agreement of
the part time employee concerned. When such agreement is
reached the additional hours may be worked without giving
notice. All additional hours so worked are to be paid at a load-
ing of plus 10%.

(6) The regular rostered hours of a part time employee may
be reduced by up to twenty percent in any year to meet changed
requirements of the business provided that part time employ-
ees who have suffered such a reduction shall be afforded
preference in the allocation of additional hours of work in the
event that additional work which they are qualified to perform
becomes available.

(7) Part time marking staff are to be offered first choice of
any regular additional hours that are over and above the mini-
mum hours before any such available hours are offered to casual
staff.

11.—CASUAL EMPLOYEES
(1) Casual Worker’ shall mean a worker engaged by the hour

and who may be dismissed or leave the employer’s service at
any moment without notice and except as hereinafter provided
shall not be engaged for more than 36 hours per week in ordi-
nary hours.

(2) During the seasonal period from August to December of
each year, a casual employee may work up to 38 hours per
week.

(3) A casual employee shall be paid an additional loading of
20% for all ordinary hours worked within the span of ordinary
hours Monday to Friday inclusive.

(4) Any ordinary hours work undertaken on Saturday shall
be paid in accordance with subclause (3) of Clause 7 – Wages
of this Agreement.

(5) The minimum engagement shall be three consecutive
hours on any day.

12.—LIMITED TENURE
(1) The Company may engage employees on a limited ten-

ure basis as either full time or part time employees subject to
the following conditions—

(a) A minimum tenure of one month except for employ-
ees engaged for the sole purpose of replacing an
employee on annual leave; and,

(b) A maximum tenure of not more than twelve months;
and,

(c) One limited tenure period shall not run consecutively
with another.

(2) Prior to the commencement of a period of limited ten-
ure, the employee shall be advised in writing of the nature of
the work, the hours to be worked, the proposed weekly earn-
ings and the commencing and ceasing dates of their limited
tenure employment.

(3) Limited tenure employment may be terminated by either
party in accordance with Clause 20 – Contract of Employ-
ment and Termination of the parent award.

(4) The provisions of this clause do not constitute employ-
ment of the type specified in Regulation 30B of the Workplace
Relations Regulations in circumstances where limited tenure
is offered and accepted by persons already in the employ of
the Company, provided that employees were not previously
covered by Regulation 30B.

(5) Where an employee accepts limited tenure employment
as provided by this clause, such an employee shall, at the con-
clusion of the limited tenure period, revert to a position of
employment no less advantageous to the employee than that
which existed immediately prior to the period of limited ten-
ure.

13.—ROSTER CONDITIONS
(1) Roster conditions for full and part-time employees may

be changed in any of the following circumstances.
a) Mutual agreement between the Company and the Em-

ployee, or
b) A roster change must be provided to the employee

with a minimum of 7 days notice. Should the em-
ployee disagree with the proposed roster they shall
be provided with a further 7 days notice to endeav-
our to resolve the issue through the Grievance
Handling Procedure—after this time the new roster
conditions stand.
When changing an employee’s roster, the Company
will give consideration to the family responsibilities
of the employee.

(2) Schedules of rostered days off for full time employees
shall be published one month in advance.

(3) The ordinary hours of work and any meal break pre-
scribed by this Agreement or the parent award shall be rostered
as a continuous period on any day.

(4) Changes to casual employees’ working arrangements shall
be in accordance with Clause 11—Casual Employees.

(5) The maximum number of hours in ordinary time that
may be worked on any day shall not exceed 9.5 hours.

14.—CONTRACT OF EMPLOYMENT AND
TERMINATION

(1) a) An employee will be engaged as a full time, part time
or casual employee.

b) A full time or part time employee engaged for a period of
four consecutive weeks or less shall be deemed a casual em-
ployee and be paid not less than the minimum rates of wages
contained in Clause 7—Casual Workers hereof.

c) This paragraph shall not apply to an employee engaged as
a full time or part time employee who is justifiably dismissed
or who severs his or her contract of service.
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(2) In addition to the provisions contained in Clause 31(2)
of the parent award, an employer may direct an employee to
carry out such duties as are within the limits of the employee’s
skill, competence and training and to use such equipment as
may be required, provided that the employee has been prop-
erly trained in the use of such equipment.

(3) Termination of Employment
a) Full time and part time employees

(i) Should an employer wish to terminate a full
time or part time employee, the following pe-
riod of notice shall be provided—
Period of Continuous Service Period of Notice
Not more than 1 year 1 week
More than 1 year but not
 more than 3 years 2 weeks
More than 3 years but not
 more than 5 years 3 weeks
More than 5 years 4 weeks

(ii) Employees over 45 years of age with 2 or more
years continuous service at the time of termi-
nation, shall receive an additional week’s
notice.

(iii) where the relevant notice is not provided, the
employee shall be entitled to payment in lieu.
Provided that employment may be terminated
by part of the period of notice and part pay-
ment in lieu.

(iv) Payment in lieu of notice shall be calculated
using the employees weekly ordinary time
earnings.

(v) The period of notice in this clause shall not
apply in the case of dismissal for serious mis-
conduct, that is, misconduct of a kind such that
it would be unreasonable to require the em-
ployer to continue the employment during the
notice period.

(vi) Notice of termination by employee
Except in the first 2 month’s of service, 1
week’s notice shall be necessary for an em-
ployee to terminate his or her engagement or
the forfeiture or payment of 1 week’s pay by
the employee to the employer in lieu of no-
tice.
In the first month of service, an employee may
give a moment’s notice to terminate his or her
employment.
In the second month’s service, an employee
may give 1 day’s notice to terminate his or her
employment, or the forfeiture of 1 day’s pay
by the employee to the employer in lieu of
notice.

(vii) Termination by employer prior to public holiday
An employee whose employment is terminated
by the employer on the business day preced-
ing a holiday or holidays, otherwise than for
misconduct, shall be paid for such holiday or
holidays.
Provided that in the event of Christmas eve
falling on a Saturday or a Sunday any em-
ployee whose employment is terminated by
the employer on the preceding Friday other-
wise than for misconduct, shall be paid for
Christmas Day and Boxing Day.

(viii) Probation
An employee engaged under the terms of this
Agreement may be engaged under probation
for an agreed period not exceeding two
months.
Notwithstanding placitum (I) above, should an
employee wish to terminate an employee still
on probation, the following notice shall be
provided—

First month of probationary
 employment A moment
Second month probationary
 employment 1 Day

provided that where the relevant notice period
is not provided, the employee shall be entitled
to payment in lieu.

b) Casual Employees
The employment of a casual employee may be ter-
minated by the giving or receiving of one (1) hour’s
notice.

15.—OVERTIME
(1) Subject to the provisions of Clause 6 – Ordinary Hours,

all time worked outside of ordinary hours shall be deemed to
be overtime, payable in accordance with Clause 13 – Over-
time of the parent award.

(2) The Company and any employee may agree that time off
shall be allowed in lieu of overtime. Such time off shall be
allowed subject to—

(a) The time off allowed shall be equivalent to the over-
time rate that otherwise would have been paid.

(b) The time of taking time off shall be agreed to in writ-
ing at the time of arranging the overtime.

(c) The time off being taken within 28 days of the over-
time being worked.

16.—MEALS AND TEA BREAKS
(1) An employee, during any work period in which the ordi-

nary hours of work are rostered to be worked, shall be allowed
an unpaid meal break of not less than 30 minutes. The meal
break shall be taken between 11.30am and 2.30pm Monday to
Saturday inclusive.

(2) An employee required to work more than 4.5 hours shall
be entitled to a paid break of 15 minutes each day either the
first or second half of the work period.

(3) It is agreed that when the work area temperature exceeds
37.4ºC, one additional paid break of 15 minutes shall be given.
Such a break shall be taken to suit the needs of the Company
and is to be organised by the Supervisor.

17.—MEAL MONEY
(1) When an employee is required to continue working after

the usual finishing time for more than two hours, the employee
shall be paid $9.00 for the purchase of any meal required pro-
vided that the employee has not received a minimum of 24
hours’ notice of the requirement to work overtime. When an
employee has received a minimum of 24 hours’ notice to work
overtime meal money is not payable.

(2) The amount of meal money specified in sub-clause (1)
hereof shall increase to $9.25 from 1st February 1999; $9.48
from 1st November 1999; $9.69 from 1st August 2000; $9.91
from 1 May 2001 and to $10.15 from 1st January 2002.

(3) When meal money is payable, it is to be paid on the day
of working overtime before the overtime is worked.

18.—HOLIDAYS
(1) (a) The following days or the days observed in lieu shall,

subject to this subclause and to Clause 15 – Overtime, be al-
lowed as holidays without deduction of pay, namely—

New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Anzac Day, Labour Day, Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day.

Provided that another day may be taken as a holiday by ar-
rangement between the parties in lieu of any of the days named
in this subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the
next succeeding Tuesday.  In each case the substituted day
shall be a holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.

(2) Where –
(a) a day is proclaimed as a public holiday or as a public

half-holiday under Section 7 of the Public and Bank
Holidays Act, 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State,

that day shall be a whole holiday or, as the case may be, a half
holiday for the purposed of this agreement within the district
or locality specified in the proclamation.
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(3) A worker absent without leave on the day before or the
day after any of the holidays referred to in subclause (1) shall
be liable to forfeit wages for the holiday as well as for the day
of absence except where an employer is satisfied that the work-
er’s absence was caused through illness in which case wages
shall not be forfeited for the holiday. Provided that a worker
absent on one day only, either before or after a group of holi-
days, shall forfeit wages only for one holiday as well as for
the period of absence.

(4) Where the services of a worker are terminated by the
employer on the day preceding a holiday or holidays, refer to
Clause 14 – Contract of Employment and Termination,
subclause (3).

(5) (a) When any of the holidays prescribed in subclause (1)
of this Clause falls on a day which for a full-time or part-time
employee is a day of the week upon which he or she is usually
required to work less than one fifth of his or her ordinary weekly
hours of duty, such employee shall be allowed time off duty
without deduction of pay equivalent to the difference between
the time usually worked (on that day) and one fifth of the ordi-
nary weekly hours of duty.

(b) Provided that an employee who works overtime on such
a day shall receive time off equivalent to the difference be-
tween the time off calculated in accordance with paragraph
(a) of this subclause and the hours for which he or she has
been paid at overtime rates.

(c) The time off duty is to be allowed either:
(i) at a time mutually agreed to between the employee

and the employer or,
(ii) in addition to but not as part of the annual leave to

which the employee is entitled pursuant to Clause
21 – Annual Leave of this award.

(d) The provisions of this subclause shall not apply to casual
employees.

(6) Where a holiday prescribed in this clause falls on any
day upon which a worker is required to work ordinary hours,
the ordinary hours in that week shall be reduced by the number
of hours ordinarily worked by that worker on the day on which
the holiday occurs.

19.—TRAINING
(1) For training purposes part time or casual staff may be

engaged for a minimum of two hours up to a maximum of six
occasions per year.

(2) If any productive work is undertaken during any such
training sessions, then the minimum engagement of three hours
shall apply.

20.—COMPASSIONATE LEAVE
A full and part-time employee will be entitled to a maxi-

mum of 2 days, leave without loss of pay on each occasion the
employee is absent from work due to the death of the employ-
ee’s:

Spouse, father, mother, brother, sister, brother-in-law, sis-
ter-in-law, child, step child, step parents, parents in law,
grandparents, grandparents in law, grandchildren, foster
child, foster parents.

For the purpose of this clause ‘spouse’ shall include defacto
spouse or a spouse from whom the employee is separated.

In the event of the funeral being overseas paid leave shall be
3 days for the purpose of attendance at the funeral.

Sick leave entitlements are available if compassionate leave
is exhausted and the employee is unable to attend work.

There shall be no entitlement to compassionate leave if the
period of compassionate leave coincides with any other pe-
riod of entitlement to leave.

This clause shall apply where the death of a relative, de-
tailed above, occurs both within and outside Australia. Proof
of each death may be required by the Company to grant pay-
ment for such leave.

22.—ANNUAL LEAVE
1) Except as otherwise provided by this clause, a period of

four consecutive weeks leave with payment of ordinary wages
as prescribed shall be allowed annually by the employer to an
employee who has completed twelve months’ continuous em-
ployment with that employer.

2) a) During a period of annual leave a worker shall be paid
a loading of 17.5% calculated on his/her ordinary wages, as
prescribed by this award.

b) The loading prescribed by this paragraph (a) above, shall
not apply to proportionate leave paid out on termination.

3) If any holiday as prescribed by Clause 18 – Holidays of
this Agreement falls within an employee’s period of annual
leave and is observed on a day which would otherwise have
been an ordinary working day for that employee, one day shall
be added to the employee’s period of annual leave for each
such holiday.

4) a) Entitlement to annual leave shall accrue weekly at the
rate of 2.923 hours per week.

a) If after one week’s continuous service in any qualifying
12 month period an employee leaves his or her employment or
his or her employment is terminated by the employer, then the
employee shall be paid 2.923 hours’ pay at his or her ordinary
rate of pay for each completed week of service.

b) In addition to the payment to which an employee may be
entitled under paragraph (a) of this subclause, an employee
whose employment terminates after the completion of a twelve
month qualifying period and who has not been allowed the
leave or a portion of the leave prescribed under this Agree-
ment shall be given payment as prescribed by subclauses (1)
and (2) (a) of this clause in lieu of that leave or portion of
leave, unless—

(i) the employee has been justifiably dismissed for mis-
conduct;
and

(ii) the misconduct for which the employee has been dis-
missed occurred prior to the completion of that
qualifying period.

5) Any time in respect of which a worker is absent from
work except time for which he is entitled to claim sick pay or
time spent on holidays or annual leave as prescribed by this
agreement shall not count for the purpose of determining his
right to annual leave.

6) In the event of a worker being employed by an employer
for portion only of a year, he shall be entitled, subject to sub
clause (4) of this clause to such leave on full pay as is propor-
tionate to his length of service during that period with such
employer, and if such leave is not equal to the leave given to
the other workers he shall not be entitled to work or pay whilst
the other workers of such employer are on leave on full pay.

7) In special circumstances and by mutual consent of the
employer, the worker and the union concerned, annual leave
may be taken in not more than two periods.

8) When a worker is entitled to annual leave under this clause,
he shall receive at least two weeks’ notice from his employer
of the date when it will be convenient to the employer that
such worker shall take his leave.

9) Every worker shall be given and shall take annual leave
within six months after the date the leave falls due.

10) The provisions of this clause shall not apply to casual
workers.

11) Notwithstanding anything else herein contained an em-
ployer who observes a Christmas close down for the purpose
of granting annual leave may require a worker to take his an-
nual leave in not more than two periods but neither of such
periods shall be less than one week.

22.—SICK LEAVE
1) a) An employee who is unable to attend or remain at his

or her place of employment during ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment for such absence in accordance with the following
provisions.

b) Entitlement to payment for a full-time employee shall
accrue weekly at the rate of 1.461 hours per week, such that
an employee’s maximum annual sick leave entitlement shall
be 76 hours. For part-time employees the entitlement in hours
to sick leave shall accrue at a rate per week calculated in the
following manner:

Hours Per Week
      38 x 1.461
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c) The rate of pay for an absence in accordance with this
clause shall be the employee’s ordinary wage that he/she would
have received had he/she not been on leave. For part-time
employees, payment shall only be made for rostered ordinary
hours he/she would have worked had he/she not been on leave
in accordance with this clause.

d) If in the first or successive years of service with the em-
ployer an employee is absent on the ground of personal ill
health or injury for a period longer than his/her entitlement to
paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee’s services termi-
nate if before the end of that year of service, to the extent that
the employee has become entitled to claim payment for any
period exceeding ten weeks in any one year of service.

2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the worker if the absence by
reason of personal ill health or injury exceeds the period for
which entitlement has accrued during the year at the time of
the absence. Provided that a worker shall not be entitled to
claim payment for any period exceeding ten weeks in any one
year of service.

3) Employers and employees may enter into agreements with
respect to the notification to the employer, within a specified
period, of an employee’s inability to attend work due to illness
or injury. In all cases an employee shall notify the employer as
soon as reasonably practicable of the absence, provided that:

a) the agreement is between the employer and the ma-
jority of employees covered by this award who are
affected by the notification requirements;

b) the agreement is available for inspection in the same
manner as prescribed in Clause 21 – Time and Wages
Record of the parent award; and

c) an entitlement to payment under this clause shall not
be withheld if:

i) the employee has given notice within 24 hours
of the commencement of the absence; or

ii) the employee demonstrates extraordinary cir-
cumstances existed which prevented notice
being given.

4) The provisions of this clause do not apply to an employee
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of illness or injury that would satisfy a reasonable
person. Provided that an employee shall not be required to
produce a certificate or such other proof with respect to ab-
sences of two days or less unless after two such absences in
any year of service the employer requests that the next and
subsequent absences, if any, shall be accompanied by such
certificate.

5) a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to a worker who suffers personal ill
health or injury during the time when he is absent on annual
leave and a worker may apply for and the employer shall grant
paid sick leave in place of paid annual leave.

b) Application for replacement shall be made within seven
days of resuming work and then only if the worker was con-
fined to his place of residence or a hospital as a result of his
personal ill health or injury for a period of seven consecutive
days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the worker of
the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the worker
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this sub clause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the worker or, failing agree-
ment, shall be added to the worker’s next 7period of annual

leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 21 – Annual Leave.

e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause 21
– Annual Leave shall be deemed to have been paid with re-
spect to the replaced annual leave.

6) Where a business has been transmitted from one employer
to another and the worker’s service has been deemed continu-
ous in accordance with subclause (3) of clause (2) of the Long
Service Leave provisions published in volume 59 of the West-
ern Australian Industrial Gazette at pages 1-6, the paid sick
leave standing to the credit of the worker at the date of trans-
mission from service with the transmittor shall stand to the
credit of the worker at the commencement of service with the
transmittee and may be claimed in accordance with the provi-
sions of this clause.

7) The provisions of this clause with respect to payment do
not apply to workers who are entitled to payment under the
Workers Compensation and Rehabilitation Act 1981 nor to
workers whose injury or illness is the result of the worker’s
own misconduct.

8) The provisions of this clause do not apply to casual work-
ers.

23.—LONG SERVICE LEAVE
The Long Service Leave provisions published in Volume 59

of the Western Australian Industrial Gazette at pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this award.

24.—PARENTAL LEAVE
1) Subject to the terms of this clause employees are entitled

to unpaid maternity, paternity and adoption leave and to work
part time with the approval of the employer in connection with
the birth or adoption of a child in accordance with the provi-
sions of Appendix 1 of the Shop and Warehouse (Wholesale
and Retail Establishments) Award.

2) Definitions
For the purposes of Appendix 1, the following definitions

shall apply:
a) “Employee” includes a part time employee but does

not include an employee engaged upon casual or sea-
sonal work.

b) “Spouse” includes a de facto or a former spouse.
c) “Continuous service” means service under an un-

broken contract of employment and includes:
i) Any period of leave taken in accordance with

this clause;
ii) Any period of part time employment worked

in accordance with this clause; or
iii) Any period of leave or absence authorised by

the employer or by the award.

25.—FAMILY LEAVE
(1) A full-time employee who, due to the unforeseen illness

of an immediate family member of which the employee pro-
vides primary care, is unable to attend work as rostered will
be granted up to 16 hours paid Family Leave.

An immediate family member shall include those listed be-
low—

Spouse, father, mother, brother, sister, child, step child,
foster child, step parents, grandparents, grandchildren,
foster parents.

(2) The employee may be required to provide reasonable
notice of their absence to their manager.

(3) The employee may be required to provide reasonable
proof of the need to take such leave.

(4) Using the same criteria as in subclauses (1), (2) and (3)
an employee may access accrued sick leave to a maximum of
20 hours in any one year for the purposes of Family Leave
when the family leave entitlement above is exhausted.

(5) Using the same criteria as in subclauses (1), (2) (except
the fact that the situation is foreseen) an employee may access
accrued sick leave to a maximum of 4 hours in any one year
for the purposes of Family Leave.
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(6) The hours stated in this Clause shall be for each anniver-
sary year and shall not be cumulative.

(7) Part-time employees are entitled to Family Leave on a
pro rata basis.

(8) The Company will co-operate with employees to allow
for non-attendance at work relating to matters that do not con-
stitute Family Leave.

26.—JURY SERVICE
A full or part time employee required to attend for jury serv-

ice will be reimbursed by the Company an amount equal to
the difference between the amount paid in respect of attend-
ance for such jury service and the amount of wages the
employee would have received in respect of the time which
would have been worked had the employee not been on jury
service.

An employee shall notify their manager as soon as possible
of the date upon which attendance for jury service is required.
Further, the employee will give the Company proof of attend-
ance, the duration of such attendance and the amount received
in respect of such jury service.

An employee required to attend for jury service during a
period of annual leave will, on producing satisfactory evidence
of attendance, be credited with annual leave for the period for
which jury service was attended.

An employee required to attend jury service on their RDO
shall be credited with another RDO upon production of satis-
factory evidence of attendance. While on jury service, an
employee will not be required to attend work until the com-
pletion of the jury service. An employee on a roster including
weekend work, shall be given time off without loss of pay so
that the combination of consecutive jury and work days does
not exceed 5 days per week.

27.—TRADE UNION TRAINING LEAVE
A union delegate shall upon application in writing by the

union be granted up to five days; leave with pay each calendar
year, non cumulative, to attend courses conducted or approved
by the Australian Trade Union Training Inc., or the union which
are designed to promote good industrial relations and indus-
trial efficiency.

As far as possible the courses to be attended shall be those
most suited to the industrial situation pertaining to the retail
industry.

Leave shall be granted by the employer on the dates notified
by the union but shall be subject to the employee or the union
giving not less than 28 days notice of the intention to attend
such course or such lesser period as may be agreed between
the employer, the union and the employee concerned.

In the event that a rostered day off falls within a period of
leave granted pursuant to this clause, the day off shall be trans-
ferred to another week.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of the agreement.  On completion
of the course the employee shall, upon request, provide to the
employer proof satisfactory to the employer of his or her at-
tendance at the course.

An employee on paid Trade Union Training Leave shall re-
ceive payment in accordance with the roster they would
normally have worked had they not been on TUTA training
leave.

28.—PAYMENT OF WAGES
1) a) The employer may elect to pay employees in cash, by

cheque or by means of a credit transfer to a bank, building
society or credit union account in the name of the employee.
The day that the credit transfer is credited to the employee’s
account shall be deemed to be the date of payment.

b) Payment shall be made within three trading days from the
last day of the pay period and if in cash or by cheque shall be
made during the employee’s ordinary working hours.

c) No employer shall change its method of payment to em-
ployees without first giving them at least four weeks’ notice
of such change.

d) No employee shall be required to accept a change in the
method of payment if such change causes hardship. Any dis-
pute concerning hardship in a particular case shall be referred
to a Board of Reference for determination.

2) a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclause (1) of this clause.

b) No employer shall change the frequency of payment to
employees without first giving them and the Union at least
four weeks’ notice of such change.

c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays provided the period fro repayment shall not be
less than 20 weeks or some other method agreed upon by the
Union and employer.

3) For the purpose of effecting the rostering off of workers
as provided by this award such wages may be either for the
actual hours worked each week; or an amount being the calcu-
lated weekly average of the wages accruing over the two or
three, as the case may be, consecutive weekly period.

29.—GRIEVANCE HANDLING PROCEDURES
The following procedures shall be observed for handling

grievances and settling disputes, questions and difficulties.
Without prejudice to either party and except where a bona fide
safety issue is involved, work shall continue in accordance
with the Agreement while any matters in dispute are negoti-
ated. Nothing in this clause shall operate to the prejudice of an
employee’s safety.

Step 1: In the first instance the employee shall explain and
discuss the problem with their immediate supervisor.

Step 2: If the matter is not resolved, then the employee and,
if he or she wishes, the accredited union representative or a
friend of his or her choice shall discuss the problem with the
immediate manager.

Step 3: If the matter is not resolved, then the employee and,
if he or she wishes, the accredited union representative or a
friend of his or her choice shall discuss the problem with the
HR Manager. These discussions should take place within 24
hours of such other period as is agreed by the parties.

Step 4: If the matter has still not been resolved, then it shall
be referred to the local union official and the Distribution Centre
Manager.

Step 5: If the matter has still not been settled, it shall be
submitted for a formal exchange between the Distribution
Centre Manager, the line manager and the accredited union
representative or elected friend.

Step 6: If the matter is still not settled, it may be referred to
the Western Australian Industrial Relations Commission by
either party.

30.—OCCUPATIONAL HEALTH & SAFETY
All parties to this agreement recognise the importance of a

safe and healthy working environment. The Company, with
the assistance of its employees and the SDA, will maintain a
high standard of health and safety and all parties shall abide
by the relevant legislation.

31.—EQUAL EMPLOYMENT OPPORTUNITY &
WORKPLACE HARASSMENT

It is the intention of the Company to comply with all rel-
evant legislation to provide equal opportunity for every
employee in all spheres of employment, and an environment
in which employees may work without distress or interfer-
ence caused by harassment, including sexual harassment.

The Company also undertakes to periodically review a na-
tionally applicable equal opportunity policy and grievance
procedures, and a harassment policy which includes sexual
harassment and grievance procedures, in conjunction with the
union.

The Company will provide to all employees a copy of each
policy and appropriate training in the principles and proce-
dures in relation to equal opportunity and sexual and other
forms of harassment.

The Company and the union agree that duly authorised of-
ficers of each organisation, or their representatives, shall meet
on a 6 monthly basis, or more frequently if agreed, during the
life of the agreement, to discuss, monitor and review equal
opportunity and harassment matters or concerns, in relation to
employees covered by this Agreement.
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32.—TECHNOLOGY
Significant workplace efficiencies leading to productivity

can be gained from the introduction of relevant technologies.
To recognise that the introduction of improved technology in
the workplace may have an impact on their development.

New technology will only occur after employees are trained
to agreed company standards. However after appropriate train-
ing hours have been completed, if the employee shows little
or no aptitude for the function the employee will be coached
with regard to their performance or redeployed.

33.—UNION NOTICEBOARD
The Company shall provide appropriate space on company

Notice Boards of reasonable dimensions and in locations rea-
sonable in the circumstances for the purpose of displaying
notices authorised by an Officer or Official of the Union.

34.—SIGNATORIES
   (Signed Chris Sparks)   Signed for an on behalf of Coles Myer

 Warehouse Manager Logistics Pty Ltd
(ACN 082 423 014)

  (Signed Joseph Bullock) Signed for and on behalf of the Shop
General Secretary Distributive and Allied Employees

Association of Western Australia
   (Signed Mark Bishop)  Signed for and on behalf of the Shop

President Distributive and Allied Employees
Association of Western Australia

CONSTRUCTION INDUSTRY LONG SERVICE
LEAVE PAYMENTS BOARD ENTERPRISE

AGREEMENT OF 1999.
No. PSA AG 15 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

The Construction Industry Long Service Leave Payments
Board.

No. PSA AG 15 of 1999.

30 April 1999.
Order.

HAVING heard Mr J. Dasey on behalf of the Civil Service
Association of Western Australia Incorporated and Mr R.
Symonds on behalf of the Construction Industry Long Service
Leave Payments Board, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

 THAT the Construction Industry Long Service Leave
Payments Board Enterprise Agreement of 1999 as filed
in the Commission on the 9th day of April 1999 be regis-
tered on and from the 30th day of April 1999.

(Sgd.) A. R. BEECH,
[L.S.] Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be known as the Construction Indus-

try Long Service Leave Payments Board Enterprise Agreement
of 1999 and shall replace the Construction Industry Long Serv-
ice Leave Payments Board Enterprise Agreement No. PSA
AG 140 of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope of the Agreement

4. Employees Covered
5. Definitions
6. Parties to the Agreement
7. Term of Agreement
8. No Further Claims
9. Relationship to Parent Award

10. Single Bargaining Unit
11. Shared Mission and Objectives
12. Continuous Improvement
13. Enterprise Bargaining Payments and Targets
14. Hours
15. Travelling Allowance
16. Public Service Holidays
17. Family Carer’s Leave
18. Parental Leave
19. Ceremonial/Cultural Leave
20. Salary Packaging
21. Notification of Change
22. Dispute Resolution Procedure
23. Signature of Parties

Schedule A—Salaries

3.—SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all employees of

the Construction Industry Long Service Leave Payments Board
who are members of or are eligible to be members of the Civil
Service Association of Western Australia (Inc.).

4.—EMPLOYEES COVERED
This Agreement shall apply to all employees covered by

Clause 3. – Scope of the Agreement and upon the date of reg-
istration of the Agreement the number of employees covered
is six (6).

5.—DEFINITIONS
“Agreement” means the Construction Industry Long Serv-

ice Leave Payments Board WA Enterprise Agreement—1999.
“Board” means the Construction Industry Long Service

Leave Payments Board.
“Union” means the Civil Service Association of Western

Australia (Inc.).
“WAIRC” means the Western Australian Industrial Relations

Commission.

6.—PARTIES TO THE AGREEMENT
This Agreement shall be binding upon the Board and the

Civil Service Association of Western Australia (Inc.).

7.—TERM OF AGREEMENT
(a) This Agreement shall operate from the date of registra-

tion and shall remain in operation for a period of two (2) years
from that date.

(b) The parties agree to commence negotiations for a new
Agreement six (6) months prior to the expiration of this Agree-
ment.

(c) The parties will assess achievements in performance,
productivity and efficiency against the targets detailed at Clause
13. Enterprise Bargaining Payments and Targets during the
term of this Agreement.

(d) The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the Agreement by notification in writing to the other party and
to the WAIRC, or this Agreement is replaced by another Agree-
ment.

8.—NO FURTHER CLAIMS
(a) The parties to this Agreement undertake that for the du-

ration of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of the Agreement .

(b) The parties recognise that it is important to encourage
further productivity improvements beyond those currently iden-
tified in the Agreement and where such improvements are
identified and implemented they will be considered as part of
the next Enterprise Agreement.

(c) This Agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1586

9.—RELATIONSHIP TO PARENT AWARD
Except as provided by the Agreement the conditions of em-

ployment and rates of salary payable to employees are those
covered by the Government Officers Salaries, Allowances and
Conditions Award, 1989. In the case of any inconsistencies,
the Agreement shall have precedence to the extent of the in-
consistencies. Where this Agreement is silent the Award shall
prevail.

10.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bar-

gaining Unit comprising management and employees of the
Board and Union representatives.

11.—SHARED MISSION AND OBJECTIVES
(a) The parties to the Agreement are committed to achieving

the mission of the Board, which is—
To manage in an efficient and effective manner the port-
able long service leave scheme of the construction industry
employees established by the Construction Industry Port-
able Paid Long Service Leave Act, 1985.

(b) To achieve this mission and provide a continuously im-
proving quality of service to all stake holders, the parties are
committed to the following objectives to—

(i) To fully implement the scheme within the Western
Australian construction industry—

• by ensuring all eligible construction industry
employers are registered and that contributions
are being paid for eligible employees, and

• by registering all eligible construction indus-
try employees

(ii) To minimise the contribution rate payable—
• by maximising the rate of return on invest-

ment funds, and
• by minimising the administrative costs of the

scheme.
(iii) To maintain the Board’s Benchmark leadership po-

sition and maintain an overall average advantage of
at least 75% to the best of the other States.

12.—CONTINUOUS IMPROVEMENT
The Board is committed to continually improving its pro-

ductivity and overall performance. Enterprise bargaining and
the implementation of a Continuous Improvement Programme
assists by—

(a) achieving pay rises for employees based on improve-
ments in efficiency, service provision, quality and
general productivity.

(b) facilitating an improvement programme which en-
courages all employees and management to identify
and deal with real productivity barriers in a clear and
participative manner.

(c) achieving continuous improvement of all processes
to achieve improved quality, work organisation, cus-
tomer service, delivery, timelines, safety and training.

(d) providing a forum and process in which employees
are encouraged to contribute ideas and initiatives for
productivity improvements and which will assist in
their implementation.

(e) make use of, and improve existing consultative proc-
esses.

13.—ENTERPRISE BARGAINING PAYMENTS AND
TARGETS

(a) Two salary adjustments shall apply—
(i) an increase of 4% per fortnight in accordance with

Column A of Schedule A, payable from the first pay
period commencing on or after the date of registra-
tion.

(ii) an increase of 3% per fortnight in accordance with
Column B of Schedule A, payable from the calendar
date twelve (12) months after the date of registra-
tion, subject to the achievement of the specified
targets and productivity index score detailed below.

(b) The Single Bargaining Unit will appoint a representative
committee to be known as the Productivity and Quality

Improvement Committee, to monitor progress towards the
achievement of targets. The Committee shall comprise repre-
sentatives of the employer, employees and the Union.

(c) (i) The abovementioned salary increases are payable on
the basis of implementation and continued co-operation in the
achievement of those initiatives and targets outlined below.

(ii) Where the target productivity score of 325 is not met
within the stipulated time frame the second pay increase shall
be made on a proportional basis, provided that 0.4% of the
second increase shall be directly related to the full implemen-
tation of the new accounting system. Un-met targets shall be
reviewed on a three monthly basis and salary increases paid
accordingly, until such time as the full 3% second increase has
been paid or the Agreement is three months from date of ex-
piry.

(iii) The employees will not be disadvantaged by other fac-
tors outside the control of the employee which impact directly
on the achievement of targets outlined in the Agreement.

(iv) Productivity initiatives may be altered where the parties
decide that due to unforseen circumstances a productivity ini-
tiative has become obsolete or unachievable and in such
circumstances an equivalent initiative may be substituted by
agreement between the parties.

Initiatives
• Review inspection processes and procedures and es-

tablish performance standards for inspectors.
• Review and streamline process and procedure for

resolution of returns error messages in consultation
with affected staff.

• Ensure all staff members are trained and competent
to use word processing and desktop publishing pack-
ages.

• Implementation of a new (MYOB) accounting sys-
tem.

Targets
The following targets relate directly to the initiatives de-

tailed above and aim at increasing the efficiency of the Board’s
operations. While the individual targets are important, it is
recognised that these initiatives, and others pursued by the
Board during the life of the Agreement, have a general effect
on the performance of the Board. Therefore the Board will
also measure productivity in terms of established performance
indicators (see Annual Report) related to the cost of adminis-
tering the scheme per registered employee and the number of
staff employed per thousand registered employees.

The Board will maintain its Benchmark leadership position
and maintain an overall average advantage of at least 75% to
the best of the other States.

Specific Targets to be achieved are as follows—
• Number of phone contacts initiated by Inspectors

12 month target:Contacts increased over base
measure (to be determined over
six months) by 10%

• Time taken to resolve returns error messages
12 month target: All error return messages resolved

by the end of the second month of
the return period

• Demonstration of competency in use of WP and as-
sociated software packages
12 month target: All staff to have successfully dem-

onstrated their competency in use
of software packages

• Implementation of new Accounting system
12 month target: System implemented and fully op-

erational.
In order to measure the achievement of these targets the fol-

lowing productivity index has been established.  Initiatives
are weighted according to their importance to the organisa-
tion, with the greatest weight being given to increasing phone
contacts by Inspectors and the timely resolution of error re-
turn messages.

The initiative related to the implementation of the new ac-
counting system is not suitable for measurement in this manner,
however a value of 0.4% has been placed on this initiative.
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In order to access the full 3% pay increase, due twelve (12)
months from registration, the organisation will demonstrate a
minimum total productivity score of 325 points, plus the full
implementation of the new accounting system. Should this
target not be met then the provisions of sub-clauses (c) (ii) and
(iii) of this clause shall apply.

Productivity Index
Performance Total No. of Days taken to Total No. of

Scores Phone contacts resolve error staff WP
by Inspectors return competent

messages
7 +14% 49
6 +12 55
5 +10% 61 100%
4 +7% 67 80%
3 +6% 73 60%
2 +4% 79 40%
1 +2% 85 20%
0 0.00 91 0.00
-1 -2% 97
-2 -4% 103
-3 -6% 109

Weighting 30 25 10
Target Score 150 125 50

14.—HOURS
Notwithstanding Clause 16.—Hours of the Government

Officers Salaries, Allowances and Conditions Award, 1989,
employees will be required to work—

(a) seven (7) hours thirty six (36) minutes instead of
seven (7) hours thirty (30) minutes per day;

(b) thirty eight (38) hours instead of thirty seven (37)
hours thirty (30) minutes per week;

(c) seventy six (76) hours instead of seventy five (75)
hours per fortnight;

(d) one hundred and fifty two (152) hours instead of one
hundred and fifty (150) per four (4) week period.

All leave entitlements and overtime shall be calculated and
accrued on the basis of a thirty eight (38) hour week instead of
a thirty seven (37) hours thirty (30) minutes week.

15.—TRAVELLING ALLOWANCE
(a) Notwithstanding Clause 42.—Travelling Allowance of

the Government Officers Salaries, Allowances and Conditions
Award, 1989 an employee who travels on official business
shall be reimbursed all reasonable expenses on the basis of the
provision of receipts.

 (b) Where a dispute arises about the payment of travelling
expenses, the matter shall be dealt with pursuant to the Dis-
pute Resolution procedure.

16.—PUBLIC SERVICE HOLIDAYS
The two days-in-lieu of Public Service Holidays that is, the

day after New Years Day and Easter Tuesday, will not apply
during the life of this agreement.

17.—FAMILY CARER’S LEAVE
(a) For the purposes of this clause, the definition of family

shall mean the employees spouse (including former spouse,
de facto spouse, former de facto spouse), the employee’s chil-
dren (including any adopted children or any ex nuptial
children), the employee’s or employee’s spouse’s siblings,
parents, grandparents or grandchildren.

(b) An employee with responsibilities in relation to persons
as defined at sub-clause (a) shall be entitled to five (5) days
per annum family carer’s leave without loss of pay to provide
care and support for such persons when they are ill or other-
wise attend to urgent family responsibilities.

(c) The employee shall elect family carer’s leave entitle-
ments to be deducted from annual leave or accrued sick leave
entitlements.

(d) Family Carer’s Leave may be taken as single day ab-
sences or part of a single day.

(e) The employee shall, wherever practical give the employer
notice of the intention to take family carer’s leave and the
estimated length of absence. If it is not practicable to give
prior notice of absence the employee shall notify the employer
as soon as possible on the day of absence.

(f) The employee shall provide, where required by the em-
ployer, evidence to establish the requirement to take family
carer’s leave.

18.—PARENTAL LEAVE
(1) Definitions

“Replacement Employee” is an employee specifically
engaged to replace the Employee proceeding on parental/
adoption leave.

(2) Eligibility for Parental/Adoption Leave
(a) The Employee is entitled to a period of up to fifty-two

(52) weeks unpaid parental leave in respect of the birth of a
child to the Employee or the Employee’s spouse/partner.

(b) Where the Employee applying for the leave is the part-
ner of a pregnant spouse one (1) week unpaid leave may be
taken at the birth of the child.

(c) Where the Employee is adopting a child under the age of
five (5) years, he/she shall be entitled to three (3) weeks un-
paid adoption leave at the placement of the child and a further
period of adoption leave up to a combined maximum of fifty-
two (52) weeks.

(d) Where the Employee is seeking to adopt a child, he/she
shall be entitled to two (2) days unpaid leave for the Employee
to attend interviews or examination required for the adoption
procedure.

(e) Where both partners are employed the leave shall not be
taken concurrently except for—

(i) One (1) week unpaid leave at the birth of the child as
specified in 2(b); or

(ii) under special circumstances and with the approval
of the Chief Executive Officer.

(3) Other Leave Entitlements
(a) The Employee when proceeding on parental/adoption

leave, may elect to utilise any accrued annual leave or accrued
long service leave for the whole or part of the period of paren-
tal/adoption leave or extend the period of parental/adoption
leave with such leave, subject to the Chief Executive Offic-
er’s approval.

(b) The period of the parental/adoption leave can be extended
with the leave detailed in 3(a) with the approval of the Chief
Executive Officer.

(c) The Employee when on parental/adoption leave is not
entitled to paid sick leave.

(d) Where the pregnancy of the Employee terminates other
than by the birth of a living child, then the Employee shall be
entitled to such paid sick leave or unpaid leave for a period
certified as necessary by a registered medical practitioner.

(e) Where the Employee is pregnant and not on parental leave
suffers illness related to the Employee’s pregnancy or is re-
quired to undergo a pregnancy related procedure the Employee
may take any paid sick leave to which the Employee is enti-
tled or such further unpaid leave for a period certified as
necessary by a registered medical practitioner.

(4) Notice and Variation
(a) The Employee shall, where practicable, give the Chief

Executive Officer ten (10) weeks prior notice of the date the
Employee proposes to commence parental leave stating the
period of leave to be taken.

(b) The Employee when proceeding on parental leave, may
elect to take a shorter period of parental leave and may at any
time during that period of leave elect to reduce or extend the
period stated in the original application provided four (4) weeks
written notice is provided.

(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or haz-

ards connected with the work assigned to the Employee make
it inadvisable for the Employee to continue her present duties,
the duties shall be modified or the Employee may be trans-
ferred to a safe position at the same classification until the
commencement of maternity leave.

(b) If the transfer to a safe position is not practicable, the
Employee may take leave in accordance with the award for
such period as is certified necessary by a registered medical
practitioner.
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(6) Return to Work
(a) The Employee shall confirm the intention to return to

work by notice in writing to the Chief Executive Officer not
less than four (4) weeks prior to the expiration of the period of
parental/adoption leave.

(b) The Employee on return from parental/adoption leave
shall be entitled to the position which the Employee occupied
immediately prior to proceeding on parental/adoption leave.
Where the Employee was transferred to a safe job pursuant to
sub clause 5 hereof, the Employee is entitled to return to the
position occupied immediately prior to the transfer.

(c) Where the position occupied by the Employee no longer
exists, the Employee shall be entitled to a position of the same
classification level with duties similar, where possible, to that
of the abolished position.

(7) Effect of Leave on Employment Contract
(a) Fixed Term Contract
An Employee employed on a fixed term contract shall have

the same entitlement to parental/adoption leave however the
period of leave granted shall not extend beyond the term of
that contract.

(b) Continuous Service
Absence on parental/adoption leave shall not break the con-

tinuity of service of the Employee but shall not be taken into
account in calculating the period of service for any purpose
this Agreement.

(c) Termination of Employment
The Employee whilst on parental/adoption leave may ter-

minate employment at any time during the period of leave by
written notice in accordance with the provisions of this Agree-
ment.

19.—CEREMONIAL/CULTURAL LEAVE
(a) An employee covered by this Agreement is entitled to

leave for tribal/ceremonial/cultural purposes. Such leave shall
include leave to meet the employees’ customs, traditional law
and to participate in ceremonial and cultural activities.

(b) Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part thereof, shall be deducted from short
leave and/or annual leave entitlements.

(c) Where the employee does not have annual leave or short
leave credits available to them they shall be granted time off
without pay, provided that no more than five days leave with-
out pay shall be granted for this purpose in any calendar year.
Where the employer is satisfied that special circumstances
exist, they may grant leave without pay in excess of five days
in the calendar year.

(d) The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.

(e) Ceremonial/cultural leave shall be available, but not lim-
ited to Aboriginal and Torres Strait Islanders.

20.—SALARY PACKAGING
(a) An employee may, by agreement with the Board, enter

into a salary packaging arrangement in accordance with the
provisions of this clause.

(b) Salary packaging is an arrangement whereby the entitle-
ments under the Agreement, contributing toward the Total
Employment cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

(c) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purpose of salary packaging is calculated
by adding—

(i) The base salary;
(ii) Other cash allowances, eg annual leave loading;

(iii) Non cash benefits, eg superannuation, motor vehi-
cles etc;

(iv) Any Fringe Benefit Tax liabilities currently paid; and
(v) Any variable components, eg performance based in-

centives (where they exist).
(d) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written

agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(e) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(f) The salary packaging arrangement must comply with rel-
evant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(g) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee under the salary packaging agreement, or the provision
of employer benefits under the salary packaging agreement,
such tax, penalties and any other costs shall be borne by the
employee.

(h) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, or for any other reason mutually agreed be-
tween the employer and employee, the employee may vary or
cancel a salary packaging arrangement.

(i) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(j) An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

(k) The Dispute Resolution Procedure contained at Clause
21 of this Agreement shall be used to resolve any dispute aris-
ing from the operations of this clause. Where such a dispute is
not resolved, the matter may be referred by either party to the
Western Australian Industrial Relations Commission.

21.—NOTIFICATION OF CHANGE
(a) Where the employer proposes to introduce changes in

program, organisation, structure or technology that are likely
to have significant effects on employees, the employer shall
notify the employees who may be affected by the proposed
changes and the Union before implementation.

(b) For the purpose of this clause “significant effects” shall
include, but not be limited to, termination of employment;
changes in the composition, operation or size of the workforce
or the skills required; elimination or diminution of job oppor-
tunities promotion opportunities or job tenure; alteration to
hours of work; the need for retraining or transfer of employ-
ees to other work; or the restructuring of jobs.

(c) The employer will discuss with the affected employees
and the Union, the introduction of changes referred to in sub-
clause (a), the effects that those changes may have on
employees and measures to avert or mitigate adverse effects.
The employer shall give prompt and genuine consideration to
matters raised by the employees and/or the Union in relation
to the changes.

(d) Discussions shall commence with affected employees
and the Union as early as practicable after a firm decision has
been made by the employer to make changes referred to in
sub-clause (a).

(e) For the purposes of such discussion, the employer shall
provide to the employees concerned, and the Union, all rel-
evant information, including the nature of changes proposed,
the expected effects of the changes on employees and any other
matters likely to affect employees. Provided that the employer
shall not be required to disclose confidential information, the
disclosure of which would be inimical to the employer’s inter-
ests.

22.—DISPUTE RESOLUTION PROCEDURE
(a) In the event of any question, difficulty or dispute under

the Agreement or Award arising between an employee, group
of employees or the union and management concerning any
implementation or the interpretation of this Agreement, the
following procedure shall apply—

(i) the employee/s concerned shall discuss the matters
with the immediate supervisor or employer’s repre-
sentative, as appropriate.

(ii) if the matter is not resolved within five working days
following the discussions in accordance with (i)
above the matter shall be referred to the Chief Ex-
ecutive Officer, or his nominee, for resolution.

(iii) if the matter is not resolved within ten working days
following notification in (ii) above it may be referred
by either party to the WAIRC for resolution.
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(b) The parties to the dispute may individually or collec-
tively seek advice and assistance from any appropriate
organisation or person in an attempt to resolve the matter.

(c) In implementing the above procedure the following prin-
ciples shall be applied—

(i) decisions made are unbiased and are seen to be unbi-
ased.

(ii) all parties to the dispute have the opportunity to put
their cases fully.

(iii) appropriate confidentiality is to be maintained.
(iv) employees will not be the subject to any discrimina-

tion as a result of using the dispute resolution
procedure.

23.—SIGNATURE OF THE PARTIES
Signed for and on behalf of the CIVIL SERVICE ASSO-
CIATION OF WESTERN AUSTRALIA (INC) by—

Dave Robinson
Date 1/4/99

Signed for and on behalf of the CONSTRUCTION INDUS-
TRY LONG SERVICE LEAVE PAYMENTS BOARD by—

Wayne Fairclough
Date 9/4/99

FAULDING HEALTHCARE (WESTERN
AUSTRALIA) CLERICAL & ADMINISTRATIVE

AGREEMENT 1999.
No. AG 77 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch

and

Fauldings Healthcare Pty Ltd.

No. AG 77 of 1999.

Faulding Healthcare (Western Australia) Clerical &
Administrative Agreement 1999.

12 May 1999.

Order.
HAVING heard Mr R Dhue on behalf of the Australian Mu-
nicipal, Administrative, Clerical and Services Union of
Employees, WA Clerical and Administrative Branch, and be-
ing satisfied that Fauldings Healthcare Pty Ltd agrees to this
application for registration, now therefore, I the undersigned,
pursuant to the powers conferred under the Industrial Rela-
tions Act, 1979 do hereby order—

THAT the agreement to be known as the “Faulding
Healthcare (Western Australia) Clerical & Administra-
tive Agreement 1999” reflected in the schedule to this
order shall be and is registered with effect on the 12th
day of May 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the “Faulding Healthcare

(Western Australia) Clerical & Administrative Agreement
1999”.

2.—ARRANGEMENT
1. Title
2. Arrangement

3. Scope
4. Relationship to Parent Award
5. Area
6. Operation Of Agreement
7. Aim Of Agreement
8. Agreement To Be Displayed
9. Definitions

10. Anti-Discrimination
11. Contract Of Employment
12. Part Time Employment
13. Casual Employment
14. Classifications
15. Wages
16. Superannuation
17. Mixed Functions
18. Clothing
19. Travelling Allowance
20. Meal Allowance
21. Hours
22. Rostered Days Off
23. Saturdays/Sundays/Public Holidays
24. Overtime/TOIL
25. Rest Period
26. Annual Leave
27. Sick Leave
28. Long Service Leave
29. Bereavement Leave (Full Time And Part Time Staff)
30. Parental Leave (Full Time And Part Time Staff)
31. Jury Service (Full Time And Part Time Staff)
32. Carers Leave
33. Special Leave (Full Time And Part Time Staff)
34. No Extra Claims
35. Time and Wages Records
36. Right Of Entry
37. Training
38. Trade Union Training
39. Termination Of Employment
40. Introduction Of Change
41. Redundancy
42. Consultation
43. Dispute Procedure

Appendix 1—Pay Scales (38 Hour Week Full Time
Employee)
Appendix 2—Faulding Competency Structure

3.—APPLICATION AND PARTIES BOUND
(1) This Agreement shall be binding upon the Employer and

the Union and shall apply to clerical employees within the
classifications in clause 15 of this Agreement.

(2) The estimated number of employees to be covered by
this Agreement upon registration is 18.

4.—RELATIONSHIP TO PARENT AWARD
This Agreement shall replace the Clerks’ (Wholesale & Re-

tail Establishments) Award No. 38 of 1947 in respect of those
employees covered by it and employed by the Employer.

5.—AREA
This Agreement shall only apply to clerical employees in

the administration and warehouse of the Employer at its 493-
495 Abernethy Road, Kewdale and 5 Palmer Street, Bunbury
premises

6.—OPERATION OF AGREEMENT
This Agreement shall operate from the commencement of

the first pay period commencing on or after 12 May 1999 and
shall remain in operation until 31st March, 2000.

(1) There shall be no extra claims during the life of this Agree-
ment Wage increases incorporated into the Agreement are in
lieu of any general National or State wage increase that may
be granted by the AIRC or WAIRC during the life of this Agree-
ment.

(2) Negotiations for an agreement to replace this Agreement
will commence no later than 31 December 1999.

(3) The parties agree that all decisions related to changes to
or re-negotiation of this Agreement will be arrived at via a
secret ballot of all employees in which an absolute majority
shall decide.
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7.—AIM OF AGREEMENT
It is the objective of the parties to this Agreement to imple-

ment workplace practices so as to provide for more flexible
working arrangements, which improve the efficiency and pro-
ductivity of the Employer’s business, enhance skills and job
satisfaction and assist positively in ensuring that the Employ-
er’s business becomes a more efficient enterprise.

 The parties agree that the objectives of this Agreement are
to—

(1) Improve personal and business performance;
(2) Provide employees with more variety,  challenge and

improved wages;
(3) The parties also agree that the objectives will not be

limited to the measures set out above. It is recog-
nised that an important factor in reaching the above
objectives is the development of a working environ-
ment where all concerned  contribute to the
decision-making process and the considerate resolu-
tion of workplace issues. Both the Employer and
employees are committed to cooperating positively
to implement work practices that are flexible and meet
the requirements of the Employer and its customers.

8.—AGREEMENT TO BE DISPLAYED
Copies of this Agreement shall be displayed in places read-

ily visible and accessible to all employees covered by the
Agreement.

9.—DEFINITIONS
(1) “Casual” means an employee engaged as such and paid

by the hour.
(2) “Fixed-term, Temporary or Contract Employee” means

an employee engaged for a specific task or assignment for
specific start and finish dates whether employed directly or
indirectly.

(3) “Full-time employee” means an employee engaged by
the week.

(4) “Part-time employee” means an employee engaged by
the week for a minimum of 72 and a maximum of 128 hours
per four week period, to be worked to suit business needs.
(Refer Clause 13).

(5) “Team Leader” means an adult employee who, has at
least 3 employees regularly under his or her direction.

(6) “The Employer” means Faulding Healthcare Pty Ltd.
(7) “TOIL” is where an employee chooses to take time off

in lieu of being paid overtime for time worked. The amount of
TOIL to be taken will equate to the number of hours at ordi-
nary rates (i.e. one hour off for each hour worked) which would
have otherwise been paid.

(8) “Union” means Australian, Municipal, Administrative,
Clerical and Services Union of Employees Western Austral-
ian Clerical & Administrative Branch.

10.—ANTI-DISCRIMINATION
(1) It is the intention of the parties to this Agreement to

achieve the principal object in s.3(j) of the Workplace Rela-
tions Act 1996 (Cth) by helping to prevent and eliminate
discrimination on the basis of race, colour, sex, sexual prefer-
ence, age, physical or mental disability, marital status, family
responsibilities, pregnancy, religion, political opinion, national
extraction or social origin.

(2) Accordingly, in fulfilling their obligations under the dis-
pute procedure clause, the parties must make every endeavour
to ensure that neither the provisions of this Agreement nor
their operation are directly or indirectly discriminatory in their
effects.

(3) Nothing in this clause is to be taken to affect—
(a) any different treatment (or treatment having differ-

ent effects) which is specifically exempted under the
Commonwealth anti-discrimination legislation;

(b) until 22 June 2000, the payment of different wages
for employees who have not reached a particular age;

(c) an employee, employer or registered organisation,
pursuing matters of discrimination in any State or
Federal jurisdiction, including by application to the
Human Rights and Equal Opportunity Commission.

(4)  Nothing in this Clause is to be taken to prevent—
(a) a matter referred to in subclause (1) of this clause

from being a reason for terminating employment if
the reason is based on the inherent and requirements
of the particular position;

(b) a matter referred to in subclause (1) of this clause
from being a reason for terminating a person’s em-
ployment as a member of the staff of an institution
that is conducted in accordance with the doctrines,
tenets, beliefs or teachings of a particular religion or
creed, if the Employer terminates the employment
in good faith in order to avoid injury to the religious
susceptibilities of adherents of the religion or creed.

11.—CONTRACT OF EMPLOYMENT
(1) The contract of hiring of every employee bound by the

Agreement shall, in the absence of an express contract to the
contrary, be deemed to be a contract of hiring by the week.
Except in the case of casual employees, where only one hour’s
notice of termination is required, service may be terminated
by the giving of notice in accordance with the schedule in
subclause (1) of Clause 39.—Termination of Employment of
this agreement by either the Employer or the employee or by
the forfeiture or payment of money equivalent to the appropri-
ate amount of notice, but in this Agreement shall affect the
Employer’s right to dismiss an employee without notice for
misconduct, malingering, incompetency or other sufficient
cause.

(2) Promotions/Transfers
All appropriate vacancies will normally be advertised inter-

nally as well as externally where appropriate.
Promotions and transfers will be decided by the Employer

on the basis of demonstrated competencies and merit.
Seniority will only be considered if all other things are equal.

An unsuccessful applicant will be counselled by management
as to the reason for the decision.

(3) Contract Employees
The Employer shall have the right to engage employees on a

short term contract or limited tenure basis as either full time
or part time employees, provided that such periods of employ-
ment shall—

(a) not be more than 18 months duration;
(b) not involve “back to back” contracts.

Provided that in exceptional circumstances, the parties may
agree to waive the above restrictions.

All other provisions of this Agreement apply to “contract”
employees

12.—PART-TIME EMPLOYMENT
(1) (a) An employee may be engaged by the week on a part-

time basis for a minimum of 18 hours/week on a flexible basis
as agreed with Management and confirmed in writing. Part-
time employees would normally work up to 32 hours/week on
a regular basis. Subject to agreement between the Employer
and an employee, the employee may be engaged to work up to
forty hours per week for a maximum of four consecutive weeks
to meet exceptional needs.  Averaged over four weeks, part-
time employees would normally work a minimum of 72 hours
up to a maximum of 128 hours.

(b) Transfer of existing full-time employees to part-time work
must only be done on the request of the employee, and such
request must be in writing.

(2) All employees engaged on a part-time basis—
(a) Shall be paid the same hourly rate as full-time em-

ployees for the class of work performed.
(b) Shall be entitled to receive all of the payments and

benefits arising under this Agreement on a propor-
tionate basis, with the exception of allowance payable
under Clauses 19 and 20 which shall be payable in
full.

13.—CASUAL EMPLOYMENT
(2) For work performed within ordinary hours, a casual

employee shall be entitled to a loading of 20 per cent on the
ordinary hourly rate applicable to the employee’s classifica-
tion.)
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(2) Overtime work performed by a casual employee shall be
paid for at the appropriate rate prescribed in clause 15 and
Appendix 1, plus the penalties prescribed in this Agreement
for overtime.

(2) A casual employee shall not be entitled to any leave pre-
scribed by this Agreement except for long service leave and
bereavement leave.

(4) Each casual engagement shall be for a minimum of 3
hours, provided that a minimum engagement of 4 hours shall
apply on Sundays and public holidays.

(5) Whilst the parties acknowledge that the nature of the
business requires utmost flexibility, the Employer’s philoso-
phy is to maintain and strengthen the contribution made by its
full-time and part-time employees. The Employer will endeav-
our to employ casual employees only where short-term
fluctuations of the business are such that casuals are required
to meet customer demands or some other problem must be
addressed.

14.—CLASSIFICATIONS
(1) The tasks required to be undertaken in the workplace are

broadly grouped under the following headings.
(a) Receiving and responding to Customer queries or

orders;
(b) General clerical functions, including processing or-

ders and processing credits. Operation of computer
equipment;

(c) Assembling, packing and shipping orders to Custom-
ers;

(d) Receiving and locating of stock, using material han-
dling equipment as required; and

(e) Delivering orders to Customers.
An employee working under the following classifications

will work in any or all of the above areas and any other areas
that are reasonable having regard to the employee’s training,
skills and qualifications.

(2) Utilisation of Skills
Employees shall carry out such duties as may be directed by

the Employer from time to time subject to the limits of their
skills, competence and training. Any employee may at any
time carry out such duties and use such tools and equipment
as may be directed by the Employer provided that the em-
ployee has been properly trained in the use of such tools and
equipment. Any direction given by the Employer in accord-
ance with any of the above shall be consistent with the
Employer’s obligations under the Occupational Safety and
Health Act 1984-1987 (WA).

(3) Classification Structure
Employees will be employed and paid according to the du-

ties and appropriate pay rate for the work assigned as described
in Appendix 2. This structure utilises a competency-based ap-
proach to job classification (developed from the Australian
Standards Framework). Job titles and descriptions will be de-
veloped using this structure and these will incorporate
performance criteria which will be the primary basis on which
an employee’s performance will be reviewed with manage-
ment. The initial implementation of this structure will ensure
that no employee will suffer a net loss in pay, and that any
adjustments necessary will be phased in over the life of this
Agreement. Employees must be able to demonstrate the re-
quired level of competency before being appointed to a
particular level. Management shall determine levels appropri-
ate to an employee’s competency with any disputed decision
being referred firstly to the Consultative Committee and to be
dealt with in accordance with the Dispute Process for resolu-
tion.

(4) Positions will be given an appropriate Job Title and the
competencies of that job will be matched against the relevant
ASF Level which determines the Pay Rate applicable.

(a) PAY RATE 1 (ASF Level 2)
Employees paid at this pay rate will be competent in
and may be asked to carry out any of the duties asso-
ciated with the functions listed under ASF Level 2
as set out in Appendix 2.

(b) PAY RATE 2 (ASF Levels 2 & 3)
Employees paid at this pay rate will be competent in
and may be asked to carry out any of the duties asso-
ciated with the functions listed under ASF Levels 2
and 3 in Appendix 2.

(c) PAY RATE 3 (ASF Levels 2, 3 & 4)
Employees paid at this pay rate will be competent in
and may be asked to carry out any of the duties asso-
ciated with the functions listed under ASF Levels 2,
3, and 4 in Appendix 2.

(5) Work Duties are detailed in the Faulding Competency
Standards Guide and would be performed by any employee of
the Employer within the following guidelines.

Clerical/Administrative functions may include—
(a) Secretarial
(b) Clerical
(c) Customer Service
(d) Accounts payable/receivable
(e) Payroll
(f) Mail
(g) Switchboard/reception
(h) General Office tasks

15.—WAGES
(1) The minimum weekly pay rates under this Agreement

shall be those set out in Appendix 1.
(2) Employees will be paid on Wednesday at the prescribed

pay rate for all normal hours worked for the job done up to
and including Wednesday, except that overtime is paid for hours
worked up to and including Tuesday.

(3) Any authorised absence with pay from work will be paid
at the employee’s ordinary pay rate.

(4) Payment of wages will be on a fortnightly basis direct to
the employee’s nominated bank (credit union etc) account.
Where the Employer and the majority of employees concerned
agree, an alternative method of paying wages may be intro-
duced.

(5) Hourly pay rates shall be calculated by dividing the ap-
propriate weekly rate as set out in Appendix 1 by thirty eight.

Each pay, fortnightly or otherwise, shall be calculated to the
nearest ten cents

16.—SUPERANNUATION
(1) The Employer shall make superannuation contributions

on the employee’s behalf in accordance with the Superannua-
tion Guarantee (Administration) Act 1992 and Section 49C of
the Industrial Relations Act 1979.

(2) The Employer shall notify each employee of the entitle-
ment to nominate a complying superannuation fund or scheme.

(3) If an employee does not elect a superannuation fund or
scheme in accordance with this clause, the Employer shall make
contributions to a complying superannuation fund or scheme
until such time as the employee nominates a complying super-
annuation fund or scheme.

(4) The Employer and employee shall be bound by the nomi-
nation of the employee unless the employee and Employer
agree to change the complying fund or scheme to which con-
tributions are to be made.

(5) The Employer shall not unreasonably refuse to a change
of a complying fund or scheme requested by an employee.

17.—MIXED FUNCTIONS
(1) An employee engaged on duties carrying a higher pay

rate than that of their ordinary classification for more than two
hours on any day shall be paid at the appropriate higher pay
rate for the whole of that day. Each day shall stand alone, the
higher rate being paid for actual days worked only. Provided
that shall prevent the Employer and an employee from agree-
ing on a pay rate for a specific role that does not “fit” the
Competency/Classification structure.

(2) An employee who on any day is required to perform
work carrying a lower rate of pay shall suffer no reduction in
their normal pay rate during such period.
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18.—CLOTHING
The Employer shall provide financial assistance or provide

uniforms in accordance with its policies as amended from time
to time to those employees who wish to purchase uniforms of
the Employer, provided that this shall not negate the Employ-
er’s obligations pursuant to the Occupational Safety and Health
Act 1984-1987 (WA).

19.—TRAVELLING ALLOWANCE
Wherever possible, the Employer shall provide motor vehi-

cles for use on the Employer’s business.
(1) Should an employee be approved to use his or her own

vehicle on business of the Employer, the employee will be
reimbursed at the rate of 52 cents per kilometre. Such reim-
bursements must be processed through the payroll system and
included on the employee’s group certificate. Details of dis-
tance travelled, reason for the journey and the calculated
amount claimed must be entered on an “Advice to Pay Office”
form, authorised by the employee’s manager.

(2) If an employee is required to travel directly to/from home
to/from a location other than the employee’s normal place of
employment, the distance reimbursed will be the shorter of—

(a) the distance between home and the location, or;
(b) the distance between place of employment and the

location.
(c) The employee’s supervisor is responsible for deter-

mining whether the employee has adequate private
motor vehicle insurance. In circumstances where
employee vehicles are damaged, the Employer’s in-
surance extends to cover private employee vehicles,
but excludes liability for any loss, damage or liabil-
ity separately insured under any other policy of
insurance. The Employer’s insurance also covers the
loss of any no claim bonus or excess suffered by the
employee.

20.—MEAL ALLOWANCE
(1) An employee called upon to work overtime exceeding

one hour on any day after a normal day’s work shall, unless
notified the previous day or earlier that he/she will be so re-
quired to work, receive a meal allowance of $ 10.00 or be
supplied with a meal by the Employer.

(2) All meal monies due will be paid through the payroll
system and wherever possible in advance.

21.—HOURS
(1) Normal Hours
Subject to the provision of Clause (2 and (3, an employee

may elect to work either—
(a) 152 hours over a 4 week cycle; or
(b) 160 hours over a 4 week cycle to be worked on no

more than 19 days.
The method by which an employee elects to work his/her

hours must be recorded in writing by the Employer and a copy
provided to the employee.

(2) Ordinary Hours
Ordinary hours shall be worked between the hours of 6am

and 6pm on Monday to Friday inclusive, with an unpaid pe-
riod for lunch not less than 30 minutes, nor more than one
hour each day, to be taken no later than 5 hours from com-
mencement of shift. Wherever possible, rostering or allocating
of all work will be done so as to consider the family responsi-
bilities of individuals.

(3) RDO Option
An employee who notifies management in writing of his/

her wishes to do so may forego his/her RDO, work 40 hours
per week with the appropriate increase at ordinary rates of pay
for the additional ordinary hours worked. An employee who
makes such an election may similarly advise the Employer to
revert back to 38 hours per week, resume RDO’s and have his
or her pay reduced accordingly, but not before the expiration
of 12 months from the original change.

(4) Stocktake—(Twice Yearly)
Employees will make themselves available for work on each

twice yearly stocktake on the Friday evening and Saturday
morning except when on prior approved leave or in the case of

agreed extenuating circumstances. Payment of wages will be
made as per Clause 15.—Wages of this Agreement.

22.—ROSTERED DAYS OFF
An employee working a 38 hour week with RDO’s will take

the RDO’s at a time mutually agreed between Employer and
employee.

23.—SATURDAYS/SUNDAYS/PUBLIC HOLIDAYS
(1) Saturday Work
All work performed by employees (other than shift work-

ers) on a Saturday shall be paid for at the rate of time and a
half for the first two hours and at the rate of double time there-
after. All time worked after 1200 noon shall be at the rate of
double time.

(2) Sunday Work
All work performed by employees (other than shift work-

ers) on a Sunday shall be paid for at the rate of double time.
(3) Public Holidays

(a) All employees on a weekly contract of hiring shall
be entitled to all gazetted Western Australia public
holidays provided that an employee who fails to at-
tend for work on the working day before and/or the
working day after such public holiday without rea-
sonable excuse shall not be entitled to be paid for
such holiday.

(b) All work performed by employees on a weekly con-
tract of hiring on a gazetted public holiday shall be
paid for at the rate of double time and a half.

(4) Minimum Payment
Employees other than those on shift work, required to work

on Saturdays, Sundays or public holidays shall be paid for a
minimum of three hours work for Saturday, and four hours
work on Sundays or public holidays, or in the case of supply
of Group 5 (prescription) ethical medicines as otherwise agreed
between the employee and the Employer.

(5) Rostered Day Off
(a) Any employee who by the circumstances of the ar-

rangement of their ordinary hours of work is entitled
to a rostered day off which falls on a public holiday
prescribed by this clause shall, by mutual agreement,
be paid for that day seven hours thirty six minutes at
ordinary rates or have an additional day added to his/
her annual leave, or shall be allowed to take the day
off on an alternative weekday. Provided that where
in the case of a shift worker the holiday on which he
is rostered off falls on a Saturday or Sunday, this
provision shall not apply.

(b) In the event that an employee is required to work on
a rostered day off, he/she shall be paid at overtime
rates in accordance with Clause 24.—, or may, by
mutual agreement, be allowed to take an alternative
day off.

24.—OVERTIME/TOIL
(1) Over time rates will apply to all time worked—

(a) outside the normal span of hours (6.00am to 6.00pm);
or

(b) exceeding eight (8) hours per day between 6.00am
and 6.00pm.

Overtime is payable to full time, part-time and casual em-
ployees at the rate of time and a half for the first two hours
(three hours on Saturday before 1200 noon) and double time
thereafter, provided that in the calculation of overtime each
day’s work shall stand alone.

(2) An employee working overtime shall be allowed a paid
rest period of fifteen minutes, with pay at the appropriate rate,
after each four hours of overtime worked.

(3) An employee recalled to work overtime after leaving the
Employer’s premises shall be paid for a minimum of four hours
work at the appropriate rate.

(4) The Employer may require an employee to work reason-
able overtime at overtime rates and such employee shall work
overtime in accordance with such requirement.

The hourly rate, when computing overtime shall be deter-
mined by dividing the appropriate weekly rate as set out in
Appendix 1 by 38.
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25.—REST PERIOD
Employees shall be entitled to a rest break in the Employ-

er’s time not exceeding ten minutes each shift or work period,
to be counted as working time and taken at a time fixed by the
Employer, provided that such break shall not be taken within
one hour of a meal break, except by mutual agreement and not
within one hour of starting or ceasing work.

26.—ANNUAL LEAVE
(1) Employees are entitled to four weeks paid annual leave

at the completion of each 12 months continuous service.
(2) An entitlement under this clause accrues pro rata on a

weekly basis.
(3) Payment for annual leave shall be in the same manner as

if the employee had been at work unless the employee requests
in writing to be paid before the period of leave commences in
which case the employee is to be so paid.

(4) Wherever possible leave will be scheduled to meet the
needs of the business and the preferences of the employee.

(5) One month’s notice prior to taking leave should be given
and annual leave should be taken in a maximum of two peri-
ods. Changes to this due to unusual situations or circumstances
may be approved by the Employer. .

(6) Leave Loading
Before going on leave an employee may elect to be paid—

(a) wages at the pay rate prescribed by this Agreement
for the occupation in which the employee is ordinar-
ily employed immediately prior to the
commencement of the leave; and

(b) a loading of 17.5 per centum on the amount of leave
taken, calculated on  ordinary pay rate prescribed by
this Agreement. The loading prescribed by this
subclause shall not apply to proportionate leave on
termination.

The employee may, in writing, request the e Employer to
pay the 17.5% leave loading on an existing entitlement at any
agreeable time of the year or included (proportionately) as part
of normal pay.

(7) Where a public holiday falls during an employee’s leave,
an additional day shall be added to the employees leave.

27.—SICK LEAVE
(1) Employees shall be entitled to up to 10 working days or

80 hours, whichever is the lesser paid sick leave for each year
of service.

(2) An entitlement under this clause accrues pro rata on a
weekly basis.

(3) Any unused sick leave accumulates from year to year,
but shall not be an entitlement at termination of employment.

(4) Employees shall, at least one hour before the commence-
ment of normal start time or as soon as possible thereafter,
inform their supervisor and, as far as possible, state the nature
of the injury or illness and the estimated duration of the ab-
sence.

(5) Employees who fail to notify their supervisor of their
inability to attend work, may be required to produce a medical
certificate or such other evidence as would satisfy a reason-
able person. Failure to do so will mean that the employee shall
not be entitled to payment for the period of absence.

(6) Employees whose behaviour is unsatisfactory in relation
to the use of sick leave will be given adequate time to demon-
strate improvement. If at the end of this period, the employee
shows no improvement in the opinion of management, then
disciplinary action up to and including dismissal may be taken.

(7) Paid sick leave of up to three months is also available to
full-time and part-time employees in the event that they sus-
tain an injury while travelling to or from work (journey
accident), and where this injury requires absence from work.
Absences resulting from a journey accident, will be recorded
in the employee’s leave records, but will not affect the em-
ployee’s sick leave entitlements.

(8) An employee who is seriously ill or injured for five days
or more during Annual Leave shall have Annual Leave re-
credited for the period of illness/injury upon the employee
producing a certificate from a registered medical practitioner

confirming the period and nature of the illness/injury. Pro-
vided that the illness/injury was so serious as to mean that the
employee was unable to enjoy their leave. A serious illness/
injury shall include, but not be limited to, a period of hospi-
talisation, a broken limb, being bedridden or other serious
illness which is confirmed by medical evidence. The period of
illness/injury shall be taken as sick leave and paid at ordinary
time rates. The Employer is entitled to deduct the value of
annual leave loading paid for any period of leave which is re-
credited, in accordance with this clause, from the employee’s
fortnightly earnings.

28.—LONG SERVICE LEAVE
Entitlement to long service leave shall be in accordance with

the Long Service Leave Act 1958 – 73 (WA) as amended from
time to time.

29.—BEREAVEMENT LEAVE
(1) Subject to reasonable proof of death being provided to

the Employer, the employee shall be entitled to a maximum of
three (3) days paid leave on the death of a spouse, child, step
mother, step father, step child, father, mother, brother, sister
or grandparent or any other person who immediately before
the death lived with the employee as a member of the employ-
ee’s family

(2) Notwithstanding the above, bereavement leave will only
be granted by the Employer if the employee would normally
be working on the days for which bereavement leave is sought.

(3) This clause shall have no operation where the employee
is entitled to any other form of leave under this Agreement.

30.—PARENTAL LEAVE (FULL TIME AND PART TIME
STAFF)

The parental leave provisions contained in Division 6 of the
Minimum Conditions of Employment Act 1993 (WA) apply to
full-time and part-time employees under this Agreement.

31.—JURY SERVICE (FULL-TIME AND PART -TIME
STAFF)

(1) An employee required to attend for jury service during
his/her ordinary working hours shall be reimbursed by the
Employer an amount equal to the difference between the
amount paid in respect of his or her attendance for such jury
service and the amount of wage he or she would have received
in respect of the ordinary time he/she would have worked had
he or she not been on jury service. Provided that the total
amount received by the employee does not exceed that which
he/she would have normally received.

(2) An employee shall notify the Employer as soon as possi-
ble of the date upon which he or she is required to attend for
jury service and the Employer shall provide the employee with
time off to attend.

(3) Further, the employee shall give the Employer proof of
his or her attendance, the duration of such attendance and the
amount received in respect of such jury service.

32.—CARERS LEAVE
Carer’s leave is available to the employee in accordance with

and subject to the Employer’s policy as amended from time to
time.

33.—SPECIAL LEAVE (FULL TIME AND PART TIME
STAFF)

In unforseen circumstances where family or personal mat-
ters of a compelling nature require urgent attention, an
employee may apply for leave from the Employer. Such leave
may be granted with or without pay depending on the relevant
circumstances.

34.—NO EXTRA CLAIMS
The parties undertake to not pursue any extra claims during

the life of this Agreement.

35.—TIME AND WAGES RECORDS
(1) The Employer will keep time and wages records for the

employee in accordance with the requirements of the Indus-
trial Relations Act 1979 and the Regulations thereto.

(2) Regulations currently require that—
(a) only one employee’s records appear on any one page;
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(b) the record for each pay period of each employee is
identifiable; and

(c) records are kept in a manner that enables compli-
ance with the relevant award, order or industrial
agreement to be readily ascertained.

36.—RIGHT OF ENTRY

For the purposes of inspecting the records, a representative
of the Union may enter the Employer’s premises if the Em-
ployer is the current or former Employer of a member of the
Union. Subject to the following provisions –

(1) The Employer may refuse the representative access
to the records if –

(a) the Employer is of the opinion that access to
the records by the representative of the Union
would infringe the privacy of persons who are
not members of the Union; and

(b) the Employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative.

(2) The power of inspection may only be exercised by a
representative of the Union authorised for the pur-
pose in accordance with the rules of the Union;

(3) Before exercising the power of inspection, the rep-
resentative shall give reasonable notice of not less
than 24 hours to the Employer.

37.—TRAINING

(1) The Employer undertakes to provide all employees with
appropriate training to ensure they are able to perform their
jobs satisfactorily. Such training will be in line with compe-
tency standards in Clause 14.—Classifications (refer also
Appendix 2).

(2) The Employer is also prepared to provide reasonable train-
ing for those employees who express the desire to accept
additional job responsibilities or learn new skills related to
their current or future job functions.

38.—TRADE UNION TRAINING

Subject to sub-clause (6) of this clause, the Employer shall
pay a credentialled Union Delegate in accordance with the
roster they would have worked whilst the Union Delegate is
attending a Trade Union Training Course (“Course”) conducted
by or under the auspices of the Trade Union Training Aus-
tralia Inc., by the provided that—

(1) The Employer shall provide up to a maximum of
three (3) days per calendar year Trade Union Train-
ing Leave (“Training Leave”) non-cumulative.
Payment to be at the employee’s normal base rate.

(2) Each application to attend a Course and receive full
pay during the consequent absence must be in writ-
ing and endorsed by either a State or Federal official
of the Union.

(3) The Union shall provide not less than 28 days writ-
ten notice of the proposed Course and nominated
attendees.

(4) Training Leave shall not be granted during the two
weeks before or after stocktake.

(5) The Employer shall not be required to pay the cost
of travel to and from the place where such Courses
are conducted and/or any accommodation costs dur-
ing such Training Leave.

(6) Unless otherwise authorised Training Leave shall not
be granted to Union Delegates to attend a Course
that they have already undertaken and completed,
and

(7) On completion of the Course, the employee shall pro-
vide proof satisfactory to the Employer of their
attendance at the Course.

39.—TERMINATION OF EMPLOYMENT

(1) Termination of Employment (Full time and Part Time
Staff)

Employees shall be employed on a weekly basis, terminable
by notice in writing on either side, or by payment or forfeiture
of wages in lieu thereof in line with the schedule set out here-
under. Such notice shall not include any period of annual leave.

(a) Notice of Termination by Employer
In order to terminate the employment of an employee, the

Employer shall give to the employee the following notice—
Period of continuous service        Period of notice
Less than 1 year 1 week
1 year but less than 3 years 2 weeks
3 years but less than 5 years 3 weeks
5 years and over 4 weeks

(b) In addition to the notice in Clause 39 hereof, employees
over 45 years of age at the time of the giving notice with not
less than two years continuous service shall be entitled to an
additional week’s notice.

(c) Payment in lieu of the notice prescribed in Clause 39
and/or Clause 39 hereof shall be made if the appropriate no-
tice period is not given. Provided that employment may be
terminated by part of the period of notice specified and part
payment in lieu thereof.

(d) In calculating any payment in lieu of notice the wages an
employee would have received in respect of the ordinary time
he or she would have worked during the period of notice had
his or her employment not been terminated shall be used.

(e) The period of notice in this clause shall not apply in the
case of dismissal for conduct that justifies instant dismissal,
including neglect of duty, dishonesty, misconduct or absence
from work without reasonable cause, nor should it apply in
the case of casual employees or employees engaged for a spe-
cific period of time or for a specific task or tasks.

(f) For the purpose of this clause, continuity of service shall
be calculated in the manner prescribed by the Long Service
Leave Act 1958-73.

(2) Notice of Termination by Employee
The notice of termination required to be given by an em-

ployee shall be 2 weeks.
Subject to financial obligations imposed on the Employer

by any Act, if an employee fails to give notice, the Employer
shall have the right to withhold moneys due to the employee
with a maximum amount equal to the ordinary time rate of
pay for the period of notice.

(3) Time off during Notice Period
Where the Employer has given notice of termination to an

employee, the employee shall be allowed up to one days time
off without loss of pay for the purpose of seeking other em-
ployment. The time off shall be taken at times that are
convenient to the employee after consultation with the Em-
ployer.

(4) Statement of Employment
The Employer shall, upon receipt of a request from an em-

ployee whose employment has been terminated, provide to
the employee a written statement specifying the period of his
or her employment and the classification of or the type of work
performed by the employee.

(5) Instant or Summary Dismissal
Notwithstanding the provisions or Clause 39 the Employer

shall have the right to dismiss any employee without notice
for conduct that justifies instant dismissal, including ineffi-
ciency or neglect of duty, dishonesty, misconduct or absence
from work without reasonable cause, and in such cases the
wages shall be paid up to the time of dismissal only. In this
event, the provisions of Clause 39 will not apply.

40.—INTRODUCTION OF CHANGE
(1) Notification of Intended Changes
(a) Where the Employer has made a definite decision to

implement changes in production, program, organisation, struc-
ture or technology that are likely to have significant effects on
employees, the Employer shall as soon as practicable notify
the employees who may be affected by the proposed changes.
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(b) “Significant Effects” include termination of employment;
major changes in the composition, operation or size of the
Employer’s workforce or in the skills required; the elimina-
tion or diminution of job tenure; the need for retraining or
transfer of employees to other work or locations and the re-
structuring of jobs. Provided that where the Agreement enables
variation of any of the matters referred to herein an alteration
shall be deemed not to have significant effect.

(2) Consultation with Employees
(a) The Employer shall discuss with the employees affected,

among other things, the introduction of the changes referred
to in this clause, the effects the changes are likely to have on
employees, measures to avert or mitigate the adverse effects
of such changes on employees and shall give prompt consid-
eration to matters raised by the employees in relation to the
changes.

(b) The discussions shall commence as early as practicable
after a definite decision has been made by the Employer to
make the changes referred to in this clause.

41.—REDUNDANCY
(1) Definition
“Retrenched employee” means an employee whose employ-

ment is terminated as a result of his/her position being surplus

to existing requirements by reason of the closing down or re-
organisation of the whole or part of the Employer’s operations
or by amalgamation of the Employer’s operation with the
operation of another business or resulting from a decrease in
business activity.

An employee’s position shall not be deemed to be redundant
and the employee shall not be retrenched if—

(a) immediately prior to termination he/she is employed
on a casual, fixed-term, or temporary basis;

(b) he/she has voluntarily retired under the provisions
of a pension or superannuation scheme;

(c) he/she is offered suitable alternative employment
within the Employer’s business and within reason-
able distance of the employees’ normal residence; or

(d) the closure is attributable to war, earthquake, civil
disturbance, strike, stoppage,  any kind of industrial
action or any other reason beyond the control of the
Employer

(2) Compensation

When an employee is retrenched in terms of Clause 41 above,
compensation shall be as per the formula below—

Years of Payment in Severance Payment Special Pro Rata
Service Lieu of Notice Long Service Leave

Up to 1 year 4 0.25 weeks per completed month -
1 to 2 4 3 weeks plus 0.25 per month -
2 to 3 4 6 weeks plus 0.25 per month -
3 to 4 4 9 weeks plus 0.25 per month -
4 to 5 4 12 weeks plus 0.25 per month -
5 to 6 4 15 weeks plus 0.25 per month -
6 to 7 4 18 weeks plus 0.25 per month
7 to 8 4 21 weeks plus 0.25 per month Normal Long Service
8 to 9 4 24 weeks plus 0.25 per month Leave Pro-Rate calc-
9 to 10 4 27 weeks plus 0.25 per month ulation on completion

10 to 11 4 30 weeks plus 0.25 per month of 5 years service
11 to 12 4 33 weeks plus 0.25 per month
12 to 13 4 36 weeks plus 0.25 per month
13 to 14 4 39 weeks plus 0.25 per month
14 to 15 4 42 weeks plus 0.25 per month
15 to 16 4 45 weeks plus 0.25 per month
16 to 17 4 48 weeks plus 0.25 per month
17 to 18 4 51 weeks plus 0.25 per month
18 to 19 4 54 weeks plus 0.25 per month
19 to 20 4 57 weeks plus 0.25 per month

20 + 4 60 weeks

“Week’s pay” means the ordinary time rate of pay for the employee.

(3) Discussions Before Termination

(a) Where the Employer has made a definite decision that it
no longer wishes the job the employee has been doing done by
anyone and this is not due to the ordinary and customary turno-
ver of labour and the decision may lead to termination of
employment, the Employer shall hold discussions with the
employees directly affected.

(b)  The discussions shall take place as soon as is practicable
after the Employer has made a definite decision which will
invoke the provisions of this clause and shall cover any reason

for the proposed terminations, measures to avoid or minimise
the terminations and measures to mitigate any adverse effects
of any terminations on the employees concerned.

(c) For the purposes of the discussion the Employer shall as
soon as practicable, provide in writing to the employees con-
cerned, all relevant information about the proposed
terminations including the reasons for the proposed termina-
tions, the number and categories of employees likely to be
affected, and the number of workers normally employed and
the period over which the terminations are likely to be carried
out.
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Provided that the Employer shall not be required to disclose
confidential information the disclosure of which would be in-
imitable to the Employer’s interests.

(4) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for

reasons set out in this clause the employee shall be entitled to
the same period of notice of transfer as he or she would have
been entitled to if his or her employment has been terminated,
and the Employer may at the Employer’s option, make pay-
ment in lieu thereof of any amount equal to the difference
between the former ordinary time rate of pay and the new lower
ordinary time rates for the number of weeks of notice still
owing.

(5) Severance Pay
In addition to the period of notice prescribed for ordinary

termination in Clause 39.—Termination of Employment of this
agreement, an employee whose employment is terminated for
reasons set out in this clause shall be entitled to an amount of
severance pay as detailed in this clause.

(6) Employee Leaving During Notice

An employee whose employment is terminated for reasons
set out in Clause 41 hereof may terminate his or her employ-
ment during the period of notice and, if so, shall be entitled to
the same benefits and payments under this clause had he or
she remained with the Employer until the expiry of such no-
tice. Provided that in such circumstances the employee shall
not be entitled to payment in lieu of notice.

(7) Time off During Notice Period

(a) During the period of notice of termination given by the
Employer an employee shall be allowed up to one days time
off without loss of pay during each week of notice for the
purpose of seeking other employment.

(b) If the employee has been allowed paid leave for more
than one day during the notice period for the purpose of seek-
ing other employment, the employee shall, at the request of
the Employer, be required to produce proof of attendance at
an interview or he or she shall not receive payment for the
time absent.

(8) Transmission of Business

(a) Where the business of the Employer is before, on or after
the date of this Agreement transmitted from the Employer  (in
this sub-clause called “the transmitter”) to another employer
(in this sub-clause called “the Transmittee”) and an employee
who at the time of such transmission was an employee of the
transmitter in that business becomes an employee of the
transmittee—

(i) the continuity of the employment of the employee
shall be deemed not to have been broken by reasons
of such transmission; and

(ii) the period of employment which the employee has
had with the transmitter or any prior transmitter shall
be deemed to be service of the employee with the
transmittee, and

(iii) no redundancy will have occurred as a result.

(b) In this sub-clause “business” includes trade, process,
business or occupation and includes part of any such business
and “transmission” includes transfer, conveyance, assignment
or succession whether by agreement or by operation of law
and “transmitted” has a corresponding meaning.

42.—CONSULTATION

The parties agree that they will consult each other about
matters involving changes to the organisation or workplace
practices that impact upon employees covered by this Agree-
ment. No party shall refer any matter arising in relation to this

Agreement to the Western Australian Industrial Relations Com-
mission unless consultation has first occurred between the
parties and the Dispute Procedure has been complied with.

43.—DISPUTE PROCEDURE

(1) Where a question, dispute or difficulty arises under this
Agreement arises, the following steps shall be taken—

(a) Step 1

As soon as practicable after the question, dispute or
difficulty has arisen, it shall be considered jointly by
the appropriate supervisor, the employee or employ-
ees concerned and where the employee(s) so
request(s), a representative of the employee’s choice.

(b) Step 2

If the question, dispute or difficulty is not resolved,
it shall be considered jointly by the appropriate sen-
ior representative of the  Employer, the employee or
employees concerned and where the employee(s) so
request(s), the employee’s representative who shall
attempt to settle the question, dispute or difficulty.

(2) Where the above procedures are being followed, work
shall continue normally.

(3) The parties shall allow reasonable time for each of the
above steps to be followed.

(4) If the dispute is not resolved it may then be referred to
the Western Australian Industrial Relations Commission for
assistance in resolving the dispute.

(5) The union undertakes that it will not involve the Em-
ployer in any award dispute or disputes arising in another
company including bans and limitations on other companies.

(6) In the event of the union implementing any bans, stop-
pages etc., such actions will not prevent assembly and delivery
of ethical medicines.

APPENDIX 1—PAY SCALES (38 HOUR WEEK FULL
TIME EMPLOYEE)

w.e.f. pay rate 1 pay rate 2 pay rate 3

$ $ $

Current 450.00 460.00 483.00

01/10/98 26.00 26.00 26.00

476.00 486.00 509.00

01/10/99 14.30 14.60 15.30

490.30 500.60 524.30

APPENDIX 2—FAULDING COMPETENCY
STRUCTURE

What Are ASF Levels

ASF Level refers to Australian Standards Framework. The
ASF is a nationally agreed structure of eight levels of educa-
tional qualifications and eight levels of competency. The
framework provides a link between the workplace and the
vocational education system.

The ASF was developed by the Australian National Train-
ing Authority. The use of the standards framework has been
adopted by the majority of industry training councils.

National warehousing competency standards are based on
ASF levels 1 through 5, as defined in the National Warehous-
ing and Distribution Competency Standards. Within Faulding
we use ASF Levels 1 to 4 only.

How ASF Levels Are Used To Group Competencies

The table below demonstrates the progression of autonomy,
supervision, tasks and skills from ASF Level 1 through ASF
Level 4.
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ASF Level 1 ASF Level 2 ASF Level 3 ASF Level 4
Constant supervision Direct supervision, with

autonomy when working
in teams

Limited supervision.
Broad guidance and
autonomy when working
in teams

May be responsible for the
work of others

Work performed without
supervision, but general
guidance on progress and
outcomes

Work or others supervised,
or teams guided or
facilitated

Responsible for the
organisation of others’
work

Narrow range of tasks and
roles

A range or tasks and roles

Choice of actions are clear
with limited complexity in
the choice

Broad range of skills and
or specialist skills

Some complexity in the
extent of choice and
actions

Application of knowledge
with depth and a broad
range of skills

Established routines,
methods and procedures

Established routines,
methods and procedures
with limited discretion and
judgement

Established routines,
methods and procedures
where some discretion and
judgement is required for
both self and others

Established routines,
methods and procedures
where discretion and
judgement is required for
both self and others

How ASF Levels Can Relate To Faulding Positions
The table below provides some examples of how this may

relate to the Faulding workforce. These positions are indica-
tive only.

ASF Level 1 ASF Level 2 ASF Level 3 ASF Level 4
This level is not being used
within the Faulding
Healthcare Competency
Framework

Assembler
Despatcher
Packer
Replenishment

Stock controller
Driver
DDA clerk
Promotions coordinator
Debtors Clerk
Customer Service Clerk

Leading hand

Key Result Areas

For the Faulding environment, the following Key Result
Areas have been chosen to group like competencies—

Processes and Systems (PS)

Warehousing (WH)

Administration (AD)

Customer Service (CS)

Workplace Safety (WS)

Teamworking (TW)
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How To Read A Competency Standard

A B CC

A- Key Result
Area Code

B - ASF
Level number
(refer above)

CC - Unit of
competency
Number
(sequential)

Competency Title

A discrete component within a standard. It refers to the activities conducted.

The title should be written in output terms and be accurate and concise.

Key Actions Performance Criteria
Key Actions are the building blocks of the unit of
competency.  They describe in output terms tasks an
employee is able to do.

Performance Criteria are statements which specify the
level of performance.  These criteria can then be used
as an assessment guide and also provide assistance
with training and development.

Variables Variable define the boundaries which the competency apply.  They also provide a link
workplace documentation, such as SOPs, legislation and technical manuals.

Variable relate to the unit as a whole.

FORMFAST CONSTRUCTIONS INDUSTRIAL
AGREEMENT.

No. AG 22 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Other

and

Formfast Constructions Pty Ltd.

AG 22 of 1999.

Formfast Constructions Industrial Agreement.

COMMISSIONER S J KENNER.

18 May 1999.
Order.

Having heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Formfast Constructions Industrial Agreement
as filed in the Commission on 12 February 1999 in the
terms of the following schedule be and is hereby regis-
tered as an industrial agreement.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the Formfast Construc-

tions Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration

6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Formfast Con-
structions Pty Ltd (hereinafter referred to as the “Company”)
in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately two (2) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 159979 W.A.I.G.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties

arising out of the operation of this Agreement the dispute set-
tlement procedure that shall apply shall be in the same terms
as that outlined in the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
2. Superannuation
The Company will immediately increase its level of pay-

ment to $60 per week per employee.
The Company will advise all employees subject to the Agree-

ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination; or

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.
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3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU ......Signed.......
Common Seal Date: 12/2/99

......Signed.......
Witness

CMETU ......Signed.......
Common Seal Date: 12/2/99

......Signed.......
Witness

The Company: ......Signed.......
Common Seal Date: 19/1/99

Garry Linton Andrews
Print Name

......Signed.......
Witness

APPENDIX A—WAGE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Labourer Group 1 16.47 16.92 17.15
Labourer Group 2 15.90 16.34 16.56
Labourer Group 3 15.48 15.90 16.12
Plaster, Fixer 17.11 17.58 17.82
Painter, Glazier 16.73 17.19 17.42
Signwriter 17.09 17.56 17.80
Carpenter 17.22 17.70 17.93
Bricklayer 17.05 17.52 17.75
Refractory Bricklayer 19.58 20.12 20.38
Stonemason 17.22 17.70 17.93
Rooftiler 16.92 17.38 17.62
Marker/Setter Out 17.72 18.21 18.46
Special Class T 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August
Signing 1999 1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Plasterer, Fixer
Year 1 7.18 7.38 7.48
Year 2 (1/3) 9.42 9.68 9.81
Year 3 (2/3) 12.84 13.19 13.37
Year 4 (3/3) 15.06 15.48 15.69
Painter. Glazier
Year 1 (.5/3/5) 7.03 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.20 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.55 12.89 13.06
Year 4 (3/3), (3.5/3.5) 14.73 15.13 15.33
Signwriter
Year 1 (.5/3.5) 7.18 7.38 7.48
Year 2 (1/3, 1.5/3.5) 9.40 9.65 9.78
Year 3 (2/3. 2.5/3.5) 12.82 13.17 13.35
Year 4 (3/3, 3/5/3.5) 15.04 15.46 15.66
Carpenter
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Bricklayer
Year 1 7.16 7.36 7.46
Year 2 (1/3) 9.37 9.63 9.76
Year 3 (2/3) 12.79 13.14 13.31
Year 4 (3/3) 15.00 15.41 15.62
Stonemason
Year 1 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Rooftiler
6 months 9.65 9.91 10.04
2nd 6 months 10.61 10.90 11.04
Year 2 12.39 12.73 12.90
Year 3 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in a
safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
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• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.3m $1.85
Above $2.13 m to $4.47m $2.20
Over $4.47m $2.80
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.40

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.20
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.55
Above $2.13m to $4.47m $1.75
Over $4.47m $2.00
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where

the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.13m $1.25
Above $2.13m to 5.89m $1.55
Above $5.89m to $11.77m $1.80
Above $11.77m to $24m $2.00
Above $24m to $59.4m $2.30
Over $59.4m $2.50

“C.B.D.”— Central Business District shall mean the
area bounded by the Swan River South, Swan River East
to Nile Street running into Wittenoom Street, Hill Street
to Royal Street, Royal Street to Lord Street, Lord Street
to Newcastle Street, along Newcastle Street to the Free-
way, the Freeway South to the Perth-Fremantle railway
line, along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”— shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-Fre-
mantle railway line back to Thomas Street.

Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per this
agreement, the parties confirm that one side of such a
boundary road will be deemed to fall in one region and
the other side of the boundary road will be deemed to fall
in the other region. For example, the eastern side of
Havelock Street will be in the “CBD” and the western
side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to
mean the value of all tendered work which falls under the
scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10.  Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.
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11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance

In return to increase productivity and/or timely completion
of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance

It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen

It is agreed that a canteen accommodation shall be provided
where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse

It is agreed that a qualified nurse shall be engaged where the
forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.

18.  Application to Apprentices

The rates prescribed in this agreement shall apply to all ap-
prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%

2nd year 55%

3rd year 75%

4th year 88%

GILBARCO AUST. LTD. (WESTERN AUSTRALIAN
BRANCH) REGISTERED AGREEMENT 1998.

No. AG 15 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gilbarco Aust Ltd
(Western Australian Branch)

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch & Other.
AG 15 of 1999.

Gilbarco Aust. Ltd. (Western Australian Branch) Registered
Agreement 1998.

COMMISSIONER S J KENNER.
28 May 1999.

Order.
HAVING heard Ms A Young as agent on behalf of the appli-
cant and there being no appearance on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

(1) THAT the Gilbarco Aust. Ltd. (Western Australian
Branch) Registered Agreement 1998 as filed in the
Commission on 29 January 1999 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the Gilbarco Aust. Ltd (Perth) Enterprise
Agreement 1996 No AG 179 of 1996 be and is hereby
cancelled.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

GILBARCO AUST. LTD.
(WESTERN AUSTRALIAN BRANCH)

REGISTERED AGREEMENT 1998

1.—TITLE
This Agreement shall be known as the Gilbarco Aust. Ltd.

(Western Australian Branch) Registered Agreement 1998.

2.—ARRANGEMENT
The Agreement is arranged as follows—

Subject Matter Clause No
Application 3
Arrangement 2
Australian/State Workplace Agreements 16
Consultation 9
Date & Period of Operation 5
Industrial Dispute Avoidance 11
Monitoring of Agreement 14
No Extra Claims 10
Not to be used as a Precedent 12
Objectives of the Agreement 7

(inc. Attachment A & B)
Parties Bound 4
Relationship to Parent Award 6
Renegotiation of Agreement 17
Signatories to Agreement 18
State Standards 13
Superannuation 15
Title 1
Wages 8

3.—APPLICATION
This Agreement shall apply at Gilbarco Aust. Ltd. (Western

Australian Branch) 77-81 Cleaver Tce Belmont, to all employ-
ees excluding casual employees, who are bound by the terms
of the Metal Trades (General) Award 1966, No. 13 of 1965,
insofar as those provisions relate to the parties referred to in
Clause 4—PARTIES BOUND—of this Agreement.
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4.—PARTIES BOUND
The parties to this Agreement are—

a. Gilbarco Aust. Ltd.
b. All full time permanent employees whether mem-

bers of the organisations of employees listed in sub
clause (c) hereof or not engaged in any of the occu-
pations, industries or callings specified in the Metal
Trades (General) Award 1966. This will apply to an
estimated 20 employees.

c. The organisations that represent the employees de-
fined in (b), namely—

i Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch
(AFMEPKIU).

ii Communications, Electrical, Electronic, En-
ergy, Information, Postal, Plumbing and Allied
Workers Union of Australia—Engineering and
Electrical Division—Western Australian
Branch (CEPU).

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 15th of August 1998 and
shall remain in force for 2 years after date of Registration.

6.—RELATIONSHILP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award—1966, No.
13 of 1965, and effectively replaces the Gilbarco Aust. Ltd
(Perth) Enterprise Agreement 1996 (No. AG 179 of 1996),
provided that where there is any inconsistency between this
Agreement and the aforementioned award, this Agreement shall
take precedence to the extent of the inconsistency.

7.—OBJECTIVES OF THE AGREEMENT
The objectives of this Agreement are set out in “Attachment

A” to this document.

8.—WAGES
a. Wages will be increased as for Wage Groups C14 to C8

(cover all existing wage employees) as follows—
Wage
Group Classification Col 1 Col 2 Col 3 Col 4
  C14 Engineering Production  3.5%   1%  3.5%   1%

Employee—Level I
  C13 Engineering Production  3.5%   1%  3.5%   1%

Employee—Level 2
  C12 Engineering Production  3.5%   1%  3.5%   1%

Employee—Level 3
  C11 Engineering Production  3.5%   1%  3.5%   1%

Employee—Level 4
  C10 Engineering Trades-  3.5%   1%  3.5%   1%

person. Level 1
  C9 Engineering Trades-  3.5%   1%  3.5%   1%

person—Level 2
  C8 Engineering  3.5%   1%  3.5%   1%

Trades-person Special
Class—Level 1

b. The wage increases shall be payable as follows
i. The percentage increase shown in column 1 (3.5%)

shall be payable from the beginning of the first full
pay period to commence on or after 15th August,
1998.

ii. The percentage increase shown in column 3 (3.5%)
shall be payable from the beginning of the first full
pay period to commence one year after the date of
registration of this agreement.

iii. The increase shown in column 2 (1%) will be paid to
all employees covered by this Agreement for achiev-
ing a point score on the matrix contained in
“Attachment “” greater than or equal to “Base” plus
3 for the year 1st December 1998—30th November
1999. This will be payable from the first full pay
period to commence on or after 1st January 2000.

iv. The increase shown in column 4 (1%) will be paid to
all employees covered by this Agreement for achiev-
ing a point score on the matrix contained in
“Attachment B” greater than or equal to “Base” plus
three for the year 1st December 1999—30th Novem-
ber 2000. This will be payable from the first full pay
period to commence on or after lst January 2001.

v. The wage increases specified in clause 8b i to iv of
this Clause shall be payable in addition to the cur-
rent agreed enterprise base rates of pay; electrical
licenses and restricted electrical licenses and shall
constitute part of the all purpose rate of pay in re-
spect of employees covered by this Agreement.

vi. The wage increases referred to in sub clause (a) of
this Clause shall not be absorbed into any over award
payment.

vii. There shall be no further wage increases for the life
of the Agreement.

9.—CONSULTATION
The process for the parties to this agreement to consult each

other about matters involving changes to the organisation or
performance of work will be in accordance with established
consultative mechanisms already in place at the site. The com-
mittee shall meet at least three times per year.

10.—NO EXTRA CLAIMS
It is a term of this Agreement that all parties bound by this

Agreement will not pursue any extra claims, award or over
award, for the life of the Agreement including increases aris-
ing from award variations or decisions of the Commission other
than increases that are consistent with the terms of this Agree-
ment.

11.—INDUSTRIAL DISPUTE AVOIDANCE
a. A procedure for the avoidance of disputes, questions or

difficulties shall apply in the establishment covered by this
Agreement.

The objective of the procedure shall be to promote the reso-
lution of disputes by measures based on consultation,
co-operation and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance of
work and the consequential loss of production and wages.

It is acknowledged that in some companies or sectors of the
industry, disputes avoidance/settlement procedures are either
now in place or in the process of being negotiated and it may
be the desire of the immediate parties concerned to pursue
those mutually agreed procedures.

i. Any question, dispute or difficulty arising under this
Agreement shall be subject to dispute settlement pro-
cedures established under this Agreement.

ii. Any settlement reached which is contrary to the terms
of this Agreement shall not have effect unless or until
that conflict is resolved.

iii. Any matter not settled may be referred to the West-
ern Australian Industrial Relations Commission.

b. In other cases, the following principles shall apply—
i Depending on the issues involved, the size and func-

tion of the plant or enterprise and the union
membership of the employees concerned, a proce-
dure involving up to four stages of discussion shall
apply. These are—

(i) discussions between the employee(s) con-
cerned (and shop steward if requested) and the
immediate supervisors;

(ii) discussions involving the employee(s) con-
cerned, the shop steward and the employer
representatives;

(iii) discussions involving representatives from the
state branch of the union(s) concerned and the
employer representative(s);

(iv) discussions involving senior union officials
(state secretary) and the senior management
representative(s);

(v) there shall be an opportunity for any party to
raise the issue to a higher stage.
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ii There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

iii Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

iv Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

v Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute resolved, the parties shall jointly
or individually refer the matter to the Western Aus-
tralian Industrial Relations Commission for
assistance in resolving the dispute.

vi In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid
stoppages of work, lockout or any other bans or limi-
tation on the performance of work while the
procedures of negotiation and conciliation are being
followed.

vii The employer shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practices at the workplace.

12.—NOT TO BE USED AS A PRECEDENT

This Agreement shall not be used in any manner whatsoever
to obtain similar arrangements or benefits in any other plant
or enterprise.

13.—STATE STANDARDS

This Agreement shall not operate so as to cause an employee
to suffer a reduction in ordinary time earnings, or in state stand-
ards such as standard hours of work, annual leave or long
service leave.

14.—MONITORING OF AGREEMENT

The parties shall continuously monitor the application of
this Agreement to ensure the effective implementation of the
Structural Efficiency Principle and the terms of this Agree-
ment.

15.—SUPERANNUATION

Superannuation contributions on behalf of employees shall
be paid into a superannuation fund of or scheme in accordance
with the Superannuation Guarantee (Administration) Act 1992
and section 49C of the Industrial Relations Act 1979.

Gilbarco Aust. Ltd. shall notify employees in writing that
they may nominate in writing a complying fund or scheme. If
they do not nominate a fund or scheme superannuation contri-
butions will continue to be paid into the existing fund or scheme
as at the date of signing this agreement. The requirement to
notify and nominate in this clause is subject to the regulations
made under the Industrial Relations Amendment and Repeal
Act 1995.

If any employee nominates a fund or scheme, the employee
and Gilbarco Aust. Ltd. are bound by that choice of fund or
scheme unless both parties agree to change the fund or scheme.
Provided that Gilbarco Aust. Ltd. shall not unreasonably refuse
to agree to such a change.

16.—AUSTRALIAN/STATE WORKPLACE
AGREEMENTS

Upon ratification of this Agreement the company undertakes
not to participate in Australian Workplace Agreements, State
Workplace Agreements or individual contracts during the life
of this Agreement.

17.—RENEGOTIATION OF AGREEMENT

All parties to this Agreement commit to commencing the
negotiation process for any subsequent Agreement at least two
months prior to the expiry of this Agreement.

18.—SIGNATORIES TO AGREEMENT
Automotive, Food, Metals, Engineering, Printing & Kin-

dred Industries Union, WA Branch
……………………………………………
(signature)
Dated this 10th day of April 1999.
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers
Union—Engineering and Electrical Division Western Austral-
ian Branch

J. D. Fiala
……………………………………………
(signature)

Dated this 26th day of March 1999.
Gilbarco Aust. Ltd.

……………………………………………
               (signature)

Dated this 26th day of March 1999.

“ATTACHMENT A”

GILBARCO AUST LTD
WESTERN AUSTRALIAN BRANCH

ENTERPRISE AGREEMENT

SPECIFIC MEASURES DESIGNED TO ACHIEVE
PRODUCTIVITY, FLEXIBILITY  AND EFFICIENCY

IMPROVEMENTS
1  STATEMENT OF INTENT
Our commitment as a Company is to serve customers, earn

an attractive return for the shareholders, and provide challeng-
ing and rewarding work opportunities for employees.

Our business is to supply quality goods and services for the
petroleum distribution and associated industries in Australia,
New Zealand, Pacific Islands and South East Asia.

Continuous improvement is essential to our success and we
will strive for excellence in all we do to provide our customers
with genuine value more effectively than the competition.

To this end, the introduction of new technology and improved
ways of work will be at the forefront of the Company’s future
agenda.

2  OBJECTIVES OF AGREEMENT
The objectives of this Agreement are to—

• Focus attention on key business objectives by link-
ing individual and group goals to corporate
objectives.

• Reinforce a performance culture by assigning spe-
cific accountabilities and providing regular feedback
on both individual and organisational performance.

• Function as part of a Quality Management system
which specifies roles and accountabilities in relation
to corporate objectives and highlights any non-con-
formances.

• Facilitate effective workforce planning, recruitment,
training and development, and fair remuneration.

To achieve these objectives, Gilbarco management commit
to setting corporate objectives which will—

• Continue to support the business through investment
in new capital.

• Achieve world class performance in all aspects of
our operations.

• Maintain or increase the Company’s position as the
leading provider of products and services to the pe-
troleum distribution and associated industries.

• Increase the level of skill development and training
for employees.

Similarly, Gilbarco employees commit to adopt work prac-
tices which will result in;

• A smooth introduction of any new technology.
• Reduced absenteeism.
• The achievement of World Class Performance stand-

ards in all areas of the Company’s operations.
• Improved skill levels in the Company.
• Meeting the benchmarked performance measures.
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3.—HOURS OF WORK
The branch operation of Gilbarco Aust. Ltd. derives a major

portion of its business from its service sector providing Mon-
day to Saturday service coverage. To allow for improved
flexibility in Labour hours to suit business needs, the follow-
ing Hours of Work will apply.

All Areas
Ordinary Hours worked on Saturday and/or Sunday will be

flexible for accrual in either the current pay week, or the pay
week immediately following the Saturday and/or Sunday
worked as ordinary hours. A maximum of five (5) days only
will be worked as ordinary hours in any one (1) pay week.

The rates of pay for ordinary hours worked on Saturday and
/or Sunday will be the same as the penalty rates of pay pre-
scribed by the Metal Trades (General) Award 1966, No. 13 of
1965 (Clause 14) for Saturday and Sunday work.

With agreement between Employer and Employee, “day (or
days) off in lieu” must be taken as part of either Monday to
Friday immediately before, or Monday to Friday immediately
after the ordinary hours worked on Saturday and/or Sunday.
Payment of the penalty rates for the Saturday/Sunday work
will be flexible and be paid in the same pay week as “day (or
days) off in lieu”. Rostered days off must not be taken in same
pay week as “day (or days) off in lieu”, unless agreed to by the
Employer.

The actual days of Christmas Day, Boxing Day and Good
Friday will be exempt from the working of ordinary hours.
Normal After Hours Rostered procedures shall remain appli-
cable to the above named days.

Sick leave taken on a weekend will be paid at the ordinary
time rate.

To retain Rostered days off on a monthly basis, a minimum
of 80 ordinary hours must be worked in any two (2) consecu-
tive pay weeks.

Metro Field Servicemen
The span of ordinary hours will be extended to Monday to

Saturday 6.00am to 6.00pm.
The scheduling of ordinary hours on a weekend will be by

an agreed roster only. Management will not be able to specify
weekend work as part of ordinary hours outside of an agreed
roster. The Saturday rostered serviceman will be the service-
man allotted as Vettor # 1 for after hours roster for the pay
week in which the Saturday is worked. The rostered service-
man may swap the Saturday Roster with another competent
serviceman by mutual agreement, and the approval of the
Employer.

Metro Installers, Workshop and Country (Hometown)
Servicemen

The ordinary hours can be worked on any day of the week,
Monday to Sunday 6.00am to 6.00pm as agreed by the Em-
ployees concerned and Employer.

The joint decision, by Employee and Employer, to work or-
dinary hours on Saturday and or Sunday will driven only by
the need to accommodate—

Specific project criteria
Special customer requests
Workload demands.
Service “Milk Runs” to reduce time away from home.
Projects involving working away from home.
Reduced travel time

4.—CONTINUATION OF CONTINUOUS
IMPROVEMENT PROCESS

The Value Added Management Program (VAM) has been
progressively introduced throughout the Company since 1989
and has become the main vehicle for the company’s continu-
ous improvement program.

The implementation of real and demonstrable gains in pro-
ductivity, efficiency and flexibility will continue through Value
Added Management and other projects with the co-operation
of the workforce. To ensure its continued success, all parties
agree Value Added Management and its techniques will con-
tinue to be used and employees will continue to be trained in
its technology.

5.—NEW TECHNOLOGY
New technology will continue to be introduced into the Com-

pany and will be discussed at Consultative Committee level to
enable all aspects of its impact on employees to be assessed.
The parties have agreed that the following procedures will
continue to be employed before any new technology is intro-
duced.

• the Consultative Committee is to be informed of its
likely introduction of any new technology prior to
its implementation.

• where new technology is being introduced or work
reorganisation is to take place, representatives of the
affected staff will review aspects of the proposed in-
troduction process to ensure the process is
understood.

• its impact on the employees is to be discussed.
• all necessary training will be provided.

6.—PERFORMANCE MEASURES
This Agreement will use the following indicators to meas-

ure improvements in operational performance.*
• reduction in visits per hose per annum
• reduction in work time spent per visit
• reduction in travel time per visit
• reduction in material usage per hose
• increase in the ratio of chargeable work to contract

work
• reduction in days lost due to loss time injuries
• improvement in contract response time
• improvement in customer satisfaction

To maintain our position as a market leader, our work prac-
tices must equal or better the agreed targets set against these
indicators. Attachment B contains examples of the Branch’s
past and present performance against the targets which have
been set. For reasons of business security actual target figures
cannot be contained in this Agreement, however regular up-
dates on target figures and Branch performance will be
communicated to employees.

* Refer “Attachment B”

7.—CONTRACTORS/CASUALS
Casual or contract labour may be hired to satisfy customer

requirements, accommodate fluctuations in workload, skill
shortages and other absences and to provide added stability of
employment for a core workforce. Permanent employees will
be consulted on the number of casual or contract employees
employed at any time, the projects on which they are employed
and their expected duration of employment.

8.—COUNTRY SERVICE AREAS
It is agreed that Country Servicemen employed after 1st

November 1995, will not be entitled to Rostered Days Off.
Their hours of work will be thirty eight (38) ordinary hours
per pay week equally spread within the ordinary hours nomi-
nated in 3—HOURS OF WORK (above). The entitlement to
RDO’s for Country Servicemen employed prior to 1st Novem-
ber 1995 will remain.

9.—AFTER HOURS PAGERS
The use of after-hours pagers will be determined by a roster

arrangement agreed to by metro service personnel and local
management provided that at least two employees carry pagers
at any one time. The allowance for carrying an after-hours
pager will be determined by agreement with local manage-
ment and the service personnel concerned.

Payment of a After Hours Pager allowance for the posses-
sion of an after-hours pager is accepted in lieu of all monies
which may otherwise be paid for holding oneself in readiness
to respond to after-hours call-outs.

10.—RESTRICTED ELECTRICAL LICENCES
From the date of registration of this Agreement the posses-

sion of a B Class Licence will be an essential criterion for
promotion to Gilbarco classification Level II or above. Any
mechanical serviceman already classified at Gilbarco Level II
or III not in possession of a B Class Licence will be offered
training to acquire a B Class Licence.
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It is intended that training for B Class Licences will occur at
a suitable training course e.g. TAFE in the employees own
time during the life of this Agreement. All legitimate expenses
associated with the acquisition of a B Class Licence by serv-
ice personnel will be reimbursed by the Company.

11.—SKILLS ANALYSIS, COMPETENCY STANDARDS
& TRAINING

It is recognised that skills development and training are a
prerequisite for long term change to job design and work or-
ganisation. High skill levels lead to improvements in key areas
such as quality of workmanship and the use of new technol-
ogy.

With the introduction of competency standards into the metal
industry it is essential that a skills analysis be carried out
amongst all employees covered by the Metal Trades (General)
Award—1966, No. 13 of 1965 to ensure correct classification
and full skill utilisation.

A skills audit of all existing employees, consistent with the
MTIA/MTFU agreement on the introduction of Competency
Standards, will be conducted from June 1999 in consultation
with the Consultative Committee. Classification of all employ-
ees in accordance with the standards will be finalised at the
completion of this process.

Following introduction of competency standards, the Com-
pany will continue to implement—

• Training plans developed under the Quality Manage-
ment System which to the maximum extent is
consistent with national competency standards.

• Work change through consultation which ensures that
employee skills are utilsed the maximum extent.

• Recognition of existing skills and prior to leam’mg
used the MTIA/MTFU agreed industry processes.

• Reclassification arising from the above training and/
or skill recognition provided that the appropriate in-
dustry recognised qualification has been obtained by
the employee.

Any wage increases accruing to employees which are the
result of reclassification in accordance, with Industry Compe-
tency Standards will be treated separately from any increase
accruing under the terms of this Agreement.

12.—DRIVERS LICENCE/TELEPHONE
It is acknowledged and agreed that a prerequisite for em-

ployment with Gilbarco is that—
i. employees have and maintain a current drivers li-

cence
ii. all service employees have a telephone which they

agree can be used for Company business. The Com-
pany agrees to reimburse to the employee the cost of
telephone calls and rental to service employees that
do not operate a company owned mobile phone. All
installation and connection charges will be consid-
ered the responsibility of the employee.

13.—PAYMENT FOR EXCESS TRAVELLING
Excess travelling i.e. travel over the first 30 minutes/25 kilo-

metres each day shall be paid for at the appropriate rates of
pay.

14.—SAFETY OCCUPATIONAL HEALTH WELFARE
AND ENVIRONMENT

The West Australian Occupational Health Safety and Wel-
fare Act 1984, its regulations and associated safety legislation
will apply. In support of this, all parties bound will participate
in the following—

• consistently carrying out housekeeping so that the
work site is maintained in a clean and reasonable
condition;

• exercises in emergency procedures;
• safety training programmes, including MOC and

project safety procedures;
• safety audits;
• unusual incident/injury report and follow-up;
• other related safety procedures and activities.

15.—AFTER HOURS CALLS
a Preamble
The two principles considered and agreed herewith are—

i That double time penalty is not applicable until an
employee has actually worked three hours.

ii That the overlapping portion of call back periods do
not incur payment.

With regard to overlapping of call backs, the first or prior
call back is terminated when a second or subsequent call back
commenced. Accordingly there can be no overlap that attracts
payment.

PAYMENT FOR AFTER HOURS CALLS
a Week Nights

i For a first call out a minimum payment of 2 hours at
time and a half and one hour at double time shall be
paid irrespective of the number of hours worked up
to 3 hours. If the call extends past 3 hours, payment
at double time shall continue for the duration of the
call.
Provided that such call back is the first period of
overtime commenced that day. An employee can only
work 2 hours at time and a half rate in any one day.

ii The first departure from home may be for more than
one call requiring service or more than one job. If
so, the departure shall be treated as one call and the
rates shown in (a) above shall apply, irrespective of
the number of calls and the jobs attended.

iii Should a further call be received after returning home
from a previous call and which is still within the 3
hours minimum payout period, the minimum period
for the first or earlier call back is cancelled at the
time when the second or later call back commences.
Payment for any second or subsequent call back pe-
riod shall be at the rate of time and a half for the first
2 hours and thereafter double time. Provided that
subject to paragraph (a) above, an employee is not
entitled to double time payment until the employee
has actually worked a total of three hours overtime
that day.

iv Normally, in accordance with the Metal Trades (Gen-
eral) Award 1966, No. 13 of 1965, which states that
each day’s work stands alone, the right to double time
ceases at midnight and rates as per (i), (ii), (iii) and
(iv) above apply. If, however, a call is received prior
to midnight and which continues past midnight, the
full penalty Tate, including double time if applica-
ble, shall continue for the duration of that call.

v The first call back commencing after midnight irre-
spective of earlier call backs shall be paid in
accordance with the provisions of (i), (ii), (iii) and
(iv) above. Payment for subsequent call backs be-
fore or after normal hours must pay regard to time
actually worked on call backs that day (ie. midnight
to midnight).

b Saturday Work
Calls received between midnight Friday and midnight Sat-

urday are to be paid for in accordance with the Metal Trades
(General) Award 1966, No. 13 of 1965 (ie. time and a half for
the first 2 hours and thereafter double time with a minimum
payment of 3 hours).

c Sunday Work
Calls received between midnight Saturday and midnight

Sunday are to be paid for in accordance with the Metal Trades
(General) Award 1966, No. 13 of 1965 (ie. double time for all
hours with a minimum payment of three hours).

d Public Holidays
Calls received on a Public Holiday shall be paid for at the

rate of two and a half times with a minimum payment of three
hours.

e Overtime Continuous with Commencement of Ordinary
Working Time

Where a call is received at such a time that the minimum
overtime penalty period for that call, extends past the com-
mencement of ordinary working, then the overtime shall be
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regarded as continuous (subject to a reasonable meal break)
with the commencement of ordinary working time.

The overtime penalty shall cease at such commencement of
ordinary working time.

“ATTACHMENT B”

GILBARCO AUST. LTD
(WESTERN AUSTRALIAN BRANCH)

INDUSTRIAL AGREEMENT 1998

Index Points
If the measure is
equal or better
than the below
index the score

will be
-3

If the measure is
equal or better
than the below
index the score

will be
-2

If the measure is
equal or better
than the below
index the score

will be
1

BASE

If the measure is
equal or better
than the below
index the score

will be
2

If the measure is
equal or better
than the below
index the score

will be
3

1 Visits per hose Base + 6% Base + 3% Actual Y/E 11/98 Base - 3% Base - 6%

2 Work hours Base + 8% Base + 4% Actual Y/E 11/98 Base - 4% Base - 8%

3 Travel hours Base + 4% Base + 2% Actual Y/E 11/98 Base - 2% Base - 4%

4 Material costs Base + 10% Base + 5% Actual Y/E 11/98 Base - 5% Base - 10%

5 Chargeable versus

contract work %

Base - 10% Base - 5% Actual Y/E 11/98 Base + 5% Base + 10%

6 Workplace injuries

days lost

Base + 10% Base + 5% Actual Y/E 11/98 Base - 5% Base - 10%

7 Customers response

(% months over 93%)

Base - 2 mths Base - 1 mth Actual Y/E 11/98 Base + 1 mth Base + 2 mths

8 Customer satisfaction

survey

Base - 6% Base - 3% Actual Y/E 11/98 Base + 3% Base + 6%

Total Index 8
Index

Measurement Pay Increase
For year ended 30th November 1999
Greater than or equal to 11 1%
For year ended 30th November 2000
Greater than or equal to 11 1%

HOSPITAL SALARIED OFFICERS KALGOORLIE-
BOULDER HEALTH SERVICE ENTERPRISE

BARGAINING AGREEMENT 1999.
No. PSAAG 18 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Minister for Health on behalf of the Board of
Management of Kalgoorlie and Boulder Health Service

and

Hospital Salaried Officers Association of Western Australia
(Union of Workers).

No. PSAAG 18 of 1999.

Hospital Salaried Officers Kalgoorlie-Boulder Health
Service Enterprise Bargaining Agreement 1999

14 May 1999.
Order.

HAVING heard Ms B E Burke on behalf of the Applicant and
Mr C D Panizza on behalf of Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as lodged
in the Commission on the 28th day of April, 1999 enti-
tled Hospital Salaried Officers Kalgoorlie-Boulder Health
Service Enterprise Bargaining Agreement 1999 be regis-
tered in the terms of the following Schedule as an industrial
agreement in replacement of the Hospital Salaried Offic-
ers Kalgoorlie-Boulder Health Service Enterprise
Bargaining Agreement 1997 (PSAAG 27 of 1997) which
is hereby cancelled.

(Sgd.) G. L. FIELDING,
[L.S.] Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be titled the Hospital Salaried Offic-

ers Kalgoorlie-Boulder Health Service Enterprise Bargaining
Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objectives, Principles and Commitments
8. Framework and Principles for further Productivity

Bargaining
9. Awards, Agreements and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Productivity Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Medical Imaging Technologists
16. Public Holidays
17. Long Service Leave
18. Sick Leave
19. Family, Bereavement and Personal Leave
20. Allowances
21. Overpayments
22. Parental Leave
23. Employee Mobility
24. Annual Recreation Leave
25. Forty Eight—Fifty Two Weeks Working Arrangement
26. Higher Duties Allowance
27. Special Leave
28. Skills Development Leave
29. Jury Service
30. Witness Service
31. Work Related Expenses
32. Salaries
33. Remuneration Packaging
34. Management of Absenteeism
35. Ratification

ATTACHMENT 1—Model for Identifying Produc-
tivity Increases
ATTACHMENT 2—Management of Absenteeism

3.—PURPOSE OF AGREEMENT
(1) This Agreement aims to achieve improvements in pro-

ductivity and efficiency and the enhanced performance of
Kalgoorlie- Boulder Health Service along with allowing the
benefits from those improvements to be shared by employees,
Kalgoorlie-Boulder Health Service and the Government on
behalf of the Community.

(2) This Agreement places priority on the parties at
Kalgoorlie-Boulder Health Service taking responsibility for
their own labour relations affairs and reaching agreement on
issues appropriate to Kalgoorlie-Boulder Health Service.

(3) This Agreement is entered into in accordance with the
Hospital Salaried Officers—Western Australian Government
Health Industry Enterprise Bargaining Framework Agreement
1996.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers) (HSOA),
the Employees covered by the HSOA’s Public Sector Awards
employed by the Board of Management of Kalgoorlie-Boul-
der Health Service, (herein after referred to as
Kalgoorlie-Boulder Health Service) subject to the extent to
which it employs employees covered by the Hospital Salaried
Officers Award No. 39 of 1968.

(2) The estimated number of employees bound by this Agree-
ment at the time of registration is 82 employees.

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers Award No. 39 of 1968 (the Award)
and shall replace the provisions of that Award where expressly
stated herein.
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(4) This Agreement replaces the Hospital Salaried Officers
Kalgoorlie-Boulder Health Service Enterprise Bargaining
Agreement PSA AG 27 of 1997.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the 1st of January

1999 for a period of two years, provided that this Agreement,
including allowances and salaries, may be varied or replaced
prior to its expiry in order to implement any agreement arising
out of this Agreement.

6.—NO EXTRA CLAIMS
(1) For the life of this Agreement or any agreement replac-

ing this Agreement, the Hospital Salaried Officers Association
shall make no further claims at Industry or Health Service
level for productivity improvements which occurred prior to
the certification of this agreement.

7.—OBJECTIVES, PRINCIPLES AND COMMITMENTS
(1) The parties agree that the objectives of this Agreement

are to—
(a) improve the productivity and efficiency of

Kalgoorlie-Boulder Health Service;
(b) facilitate greater decentralisation and flexibility in

negotiating employment conditions and work ar-
rangements at Kalgoorlie-Boulder Health Service;

(c) ensure high quality patient services in a safe, healthy
and equitable work environment;

(d) ensure high quality of employment and jobs; and
(e) provide a pathway to providing a wage increase to

employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) ensuring that gains achieved through agreed im-

proved productivity and changes in workplace culture
are shared by employees, Kalgoorlie-Boulder Health
Service and its clients and the Government on be-
half of the community;

(b) ensuring that Kalgoorlie-Boulder Health Service
operates in a manner consistent with the principles
outlined in Section 7 of the Public Sector Manage-
ment Act;

(c) developing and pursuing changes on a co-operative
basis; and

(d) ensuring that Kalgoorlie-Boulder Health Service
operates as effectively, efficiently and competitively
as possible.

(3) The Hospital Salaried Officers Association and
Kalgoorlie-Boulder Health Service, Management and Employ-
ees bound by this Agreement are committed to—

(a) Support and actively contribute to health service con-
tinuous quality improvement, including best practice,
where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process which

involves constantly changing, adapting and
integrating related approaches to health serv-
ice issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;

(iv) is outcome rather than simply activity based;
(v) provides the processes, structures, rights and

obligations which are essential to ensure that
the full capacity for innovation of employees
is fully and effectively used;

(vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following principles—
• customer/patient focus
• management commitment

• employee participation
• leadership
• information analysis
• policies and plans
• appropriate standards
• hospital/health service performance
• cost effectiveness
• working smarter

(b) Support the clinical, teaching, research and organi-
sation goals of the health service and contribute to
the achievement of those goals as active members of
the health service community.

(c) Support and actively contribute to the achievement
and maintenance of ACHS Accreditation.

(d) Actively contribute to the achievement of health serv-
ice budgets.

(e) Assist with achieving Health Department defined
waiting list priorities and day surgery targets.

(f) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(g) Participate in a Multidisciplinary approach to patient
care.

(h) The principles of public sector administration, in
particular to the principles contained in Sections 7.,
8. and 9. of the Public Sector Management Act 1994.

In addition, Kalgoorlie-Boulder Health Service is commit-
ted to facilitating and encouraging the participation and
commitment of employees.

8.—FRAMEWORK AND PRINCIPLES FOR FURTHER
PRODUCTIVITY BARGAINING

(1) (a) Following the receipt of a request from the HSOA to
negotiate an amendment to this Agreement with Kalgoorlie-
Boulder Health Service, a representative from
Kalgoorlie-Boulder Health Service will meet with a representa-
tive from the HSOA to discuss the request as soon as practicable
but in any event within five working days of the receipt of the
request.

These discussions should include process issues such as what
sort of bargaining mechanism will be established, what con-
sultative process can be used or needs to be put in place,
possible initiatives to be considered and the time frame.

Negotiations will be conducted in a manner and time frame
agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency, effec-
tiveness, productivity, patient care and flexibility within
Kalgoorlie-Boulder Health Service.

(c) The agenda should include but not be limited to—
(i) changes in work organisation, job design and work-

ing patterns and arrangements;
(ii) examination of terms and conditions of employment

to ensure they are suited to Kalgoorlie-Boulder
Health Service’s operational requirements;

(iii) identification and implementation of best practice
across all areas of service delivery;

(iv) (i), (ii) and (iii) can be achieved by means including
but not limited to;
(aa) new training and skills development programs

as and where required;
(bb) the optimum use of human and capital re-

sources including new technology;
(cc) quality assurance and continuous improvement

programs;
(dd) having due regard to operational requirements,

allowing sufficient flexibility to enable em-
ployees to meet their family responsibilities;
and

(ee) active occupational health and safety risk re-
duction, training and rehabilitation programs.
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(2) In negotiating further salary increases in return for pro-
ductivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvements
Productivity improvements are changes which increase the

efficiency and effectiveness of Kalgoorlie-Boulder Health
Service in meeting its agreed and contracted service programs
and outcomes. Productivity improvements may be related to
work practices or arrangements. They may be things which go
to minimise the cost of what is done, to the way things are
done, to when they are done, to the quality of what is done or
to improve the ability of the provider to meet patient and cus-
tomer needs. They may or may not require changes from Award
conditions.

Without limiting any of the above, in practice, the primary
focus of Enterprise Bargaining in the workplace is likely to be
on best practice, efficiency, effectiveness, competitiveness, cost
savings, and quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that there is no precise formula for the

sharing of gains from productivity improvements, but in any
agreement, in addition to employee benefits, there must be a
clear and specific return to Kalgoorlie-Boulder Health Serv-
ice and/or the Government. Productivity improvements may
be related to work practices or arrangements, subject to ac-
ceptance that where capital expenditure requires changes in
work methods and/or the number of employees and the changes
are of a nature that enhances the investment, it shall qualify as
a productivity improvement, provided that there is a net quan-
tifiable benefit to Kalgoorlie-Boulder Health Service.

Any agreement reached should not rely primarily on im-
provements which are merely the result of new technology or
financial reforms or other such initiatives. For example; in the
case of capital investment (technology), changes arising from
capital expenditure for which Kalgoorlie-Boulder Health Serv-
ice takes the risk and which require a reasonable return on the
funds invested, do not necessarily count as a productivity im-
provement.

The treatment of improved efficiency arising from major
capital expenditure is to be agreed by Kalgoorlie-Boulder
Health Service and the HSOA and shall take into account fac-
tors such as the cost of capital.

Where employees repackage or exchange employment con-
ditions, all or most of the saving or productivity improvement
made by Kalgoorlie-Boulder Health Service can be returned
to the employees.

(c) Identifying Productivity Increases
The model included as Attachment 1 provides a guide only

and it is expected that it will be modified to meet the needs of
Kalgoorlie-Boulder Health Service as required.

(d) Quantum and Timing of Increases
The aggregate productivity gains negotiated at Kalgoorlie-

Boulder Health Service could result in increases greater than
the targeted amount, however there are practical limits on how
much can be paid and when the increases can be paid for spe-
cific operational improvements.

9.—AWARDS, AGREEMENTS AND WORKPLACE
AGREEMENTS

(1) Relationship Between Agreements and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agree-
ment.

(2) Subject to the Industrial Relations Act 1979 and the State
Wage Principles, the parties reserve their rights to seek to
amend this Agreement to provide for further salary increases
in return for productivity improvements at the Health Service.

(3) Choice between this Agreement and Workplace Agree-
ments

(a) The parties accept that Employees will be given an in-
formed and free choice between this Agreement and Workplace
Agreements;

(b) To facilitate the making of an informed and free choice—
(i) Employees who are to be offered a choice between

this Agreement and a workplace agreement may only

be required to indicate their choice after the employee
has been offered the position.

(ii) Where an employee has been offered a choice the
employee shall have a minimum of seven days in
which to decide which alternative to take, provided
that where it is necessary to fill a position within a
period of less than seven days or where an employer
agrees to an employee commencing within a period
of less than seven days, the employee shall have up
to the date of formal acceptance.

(iii) The employee shall be provided with—
(aa) a copy of an agreed summary of this Agree-

ment;
and

(bb) a copy of a summary of the Workplace Agree-
ment.

(iv) At the request of an employee, the employee shall
be provided with—
(aa) access to a copy of this Agreement and the

Workplace Agreement;
(bb) any other relevant documentation, such as in-

formation on salary packaging; and
(cc) information on where they can obtain further

advice and on how to contact the Union.
For its part, the Union undertakes to advise all em-
ployees on the matter of choice whether or not they
are members of the Union.

(c) If agreement on any aspect of this clause is not able to be
reached the dispute settlement procedure set out in Clause 12
of this Agreement is to be followed.

(4) By agreement between the employer and the employee,
an employee who has signed a Workplace Agreement prior to
the registration of this S.41 Industrial Agreement can revisit
the Workplace Agreement in light of this Agreement.

(5) All staff transferred or redeployed to Kalgoorlie-Boul-
der Health Service from within the Public Sector or within the
Government Health Industry may be offered the choice of a
Workplace Agreement or this Agreement subject to the dis-
cretion of Kalgoorlie-Boulder Health Service.

(6) All promotional positions and new staff recruited by
Kalgoorlie-Boulder Health Service from outside the Public
Sector may be provided with the choice of a Workplace Agree-
ment or S41 Industrial Agreement, subject to the discretion of
Kalgoorlie-Boulder Health Service.

In the exercising of the discretion to only offer a Workplace
Agreement under subclauses (5) and (6) of this clause,
Kalgoorlie-Boulder Health Service shall ensure that the deci-
sion to only offer a Workplace Agreement is made for legitimate
operational reasons. In exercising their discretion to only of-
fer a Workplace Agreement, Kalgoorlie-Boulder Health Service
is to liaise with the HSOA to ensure it is not done to circum-
vent the option of choice.

10.—RATES OF PAY AND THEIR ADJUSTMENT
This agreement provides for a 4% salary increase effective

from the date of registration of the agreement. A further in-
crease of 3% will be made 12 months after registration.
Employees will participate in productivity initiatives which
have identified the required savings over the two year period
and represent a minimum of 50% of the costs of the increase
awarded. The model for achieving productivities is identified
in attachment one.

11.—RESOURCES FOR PRODUCTIVITY
NEGOTIATIONS

(1) It is recognised that enterprise bargaining places consid-
erable obligations upon the parties at Kalgoorlie-Boulder
Health Service.

(2) (a) To assist in meeting these obligations, Kalgoorlie-
Boulder Health Service will assist by providing appropriate
resources having regard to the operational requirements of
Kalgoorlie-Boulder Health Service and resource requirements
associated with developing amendments to this Agreement
aimed at achieving further salary increases in return for pro-
ductivity improvements;
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(b) It is accepted that employees of Kalgoorlie-Boulder
Health Service who are involved in the enterprise bargaining
process will be allowed reasonable paid time to fulfil their
responsibilities in this process;

(c) Access to resources shall be negotiated with Kalgoorlie-
Boulder Health Service and shall not unreasonably affect the
operation of Health Service;

(d) Any paid time or resources shall be provided in a manner
suitable to both parties and to enable negotiations to occur and
to assist in the achievement of agreement.

(e) The parties accept that the process of bargaining in good
faith includes disclosing relevant information, as appropriate
for the purposes of the negotiations and confidentiality and
privacy in the negotiation process will be respected at all times.

(f) The parties accept that on occasions the nature of certain
information may prejudice a party’s position or not assist in
the resolution of the matter. Subject to the rights of the parties
to invoke Clause 12.—Dispute Avoidance and Settlement Pro-
cedures of this Agreement, a decision on whether or not to
exchange or divulge information will be a matter for the rel-
evant party to decide, provided that information shall not be
unreasonably withheld;

(g) Where information of a commercial or sensitive nature
is exchanged, the parties agree not to use or divulge that infor-
mation outside of the negotiating forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(1) The objective of this Clause is to provide a set of proce-
dures for dealing with any questions disputes or difficulties
arising under this Agreement and for dealing with any ques-
tions, dispute or difficulty between the parties during
negotiations for amendments to this Agreement.

(2) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty between the
parties as to the application of Government policy and the Wage
Principles and/or their effect upon this Agreement, the Health
Department and/or the Department of Productivity and La-
bour Relations (DOPLAR) may provide advice to the Health
Service in an attempt to resolve the matter.

(3) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty arising under
this Agreement, the following procedures shall apply, provided
that nothing in these procedures shall prevent the Secretary of
the HSOA (or his/her nominee) from intervening to assist in
the process—

(a) The matter is to be discussed between the HSOA
employee representative and the employer repre-
sentative and an attempt made to resolve the matter;

(b) If the matter is unable to be resolved through discus-
sions between the HSOA employee representative
and the Health Service representative, the matter is
to be discussed between the employee representa-
tive and the General Manager of the Health Service
or his/her nominee, as soon as practicable but within
five working days. Notification of any question, dis-
pute or difficulty may be made verbally and/or in
writing;

(c) The parties may individually or collectively seek
advice from any appropriate organisation or person
in an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or the General Manager of the Health Serv-
ice (or his/her nominee) of the existence of a dispute
or disagreement;

(e) The Secretary of the HSOA (or his/her nominee) and
the General Manager of the Health Service (or his/
her nominee) shall confer on the matters notified by
the parties within five working days and—

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(4) Where any matter is referred to the Western Australian In-
dustrial Relations Commission and the matter is not resolved by
conciliation, then the matter remaining in dispute may be resolved
by arbitration in accordance with the provisions of the Industrial
Relations Act 1979 and the State Wage Principles.

13.—HOURS
This clause replaces Clause 13.—Hours of the Hospital Sala-

ried Officers Award No. 39 of 1968.
(1) (a) The ordinary hours of work shall be an average of

thirty eight per week and shall be worked by one of the fol-
lowing arrangements—

(i) Ordinary hours of work of thirty eight per week;
(ii) Flexitime roster covering a settlement period of four

weeks;
(iii) Actual hours of seventy six over nine days with the

tenth day to be taken as a paid rostered day off;
(iv) Such other arrangements as are agreed between the

employer and employee. Provided that proposed
hours of duty where set outside the terms of this
Agreement shall be subject to ratification of the WA
Industrial Relations Commission.

(v) In addition to the above arrangements, where the em-
ployee and the employer so agree in writing, shifts
of not more than 12 hours may be worked.

(vi) Subject to meal breaks prescribed hours are to be
worked as one continuous period

(b) Subject to the following, where the employer and an
employee or group of employees agree in writing, shifts of up
to 12 hours may be worked provided the average normal hours
worked in a shift cycle or settlement period does not exceed
76 per fortnight.

(i) While recognising that in the course of an averaging
process there may be some individual variances, the
terms and conditions of the shift agreement shall on
balance be no less favourable than those prescribed
by this Agreement;

(ii) The period of the shift cycle or settlement period
over which the arrangement may extend shall be
clearly defined;

(iii) The arrangement shall allow for a minimum of one
clear day off in each 7 days;

(iv) The arrangement may allow for additional time off
in lieu of penalty rates;

(v) The arrangement may allow for salary averaging of
regular penalties and allowances including penalties
for working on a public holiday;

(vi) Any proposed arrangement or agreement which ex-
tends beyond these parameters must be referred to
the Industrial Relations Commission for ratification.

(c) Where the employer has made a definite decision to in-
troduce changes to shift rosters or employees’ ordinary hours,
the employer shall notify the employees who may be affected
by the proposed changes and the Union as soon as the deci-
sion has been made and before the changes are to be introduced.

(d) The operation of working arrangements prescribed in
paragraph (a) above, shall be consistent with the working ar-
rangements prescribed in this clause.

(2) Ordinary Hours
Subject to the Award clauses other than those expressly re-

placed by this Agreement, the spread of ordinary hours will be
from 6.00am to 6.00pm Monday to Friday inclusive with a
meal break of not less than 30 minutes nor more than 60 min-
utes to be taken between 12.00 noon and 2.00pm, provided
that an employee may with prior approval of their supervisor
be allowed to extend the meal break beyond 60 minutes to a
maximum of 90 minutes.

(3) Other Working Arrangements
(a) The ordinary hours of duty observed may be varied in

accordance with subclause (1)(a)(iv) so as to make provisions
for—

(i) the attendance of employees for duty on a Saturday,
Sunday, or Public Holiday.
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(ii) the performance of shift work including work on
Saturdays, Sundays or Public Holidays; and

(iii) the nature of the duties of an employee or class of
employees in fulfilling the responsibilities of their
office.

Provided that where the hours of duty are so varied an em-
ployee shall not be required to work more than five hours
continuously without a break unless agreed in writing between
the employee and the employer.

(b) Notwithstanding the above, where it is considered nec-
essary to provide a more economic operation, the employer
may authorise the operation of alternative working arrange-
ments in the hospital/health service, or any branch or section
thereof.

The continuing operation of any alternative working arrange-
ments, so approved, will depend on the employer being satisfied
that the efficient functioning of the hospital/health service is
being enhanced by its operation.

Such alternative working arrangements shall be in accord-
ance with subclause (1)(a)and (d).

(4) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall be the
responsibility of the employer. The roster will indi-
cate the minimum staffing and any other requirements
in respect to starting and finishing times, lunch break
coverage and flexileave.

(ii) The roster shall cover a settlement period of four
weeks and shall be made available to all affected
employees no later than three days prior to the set-
tlement period commencing.

(iii) The roster shall be prepared in consultation with the
affected employees, subject to the employer retain-
ing the right to determine arrangements to suit the
operational needs of the department.

(iv) Subject to four weeks notice being given to affected
employees, the employer may withdraw authorisa-
tion of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average of 7

hours 36 minutes per day which may be worked with
flexible commencement and finishing times in ac-
cordance with the provisions of this subclause,
provided that the required hours of duty for each four
week settlement period shall be 152 hours.

(ii) For the purpose of leave and Public Holidays, a day
shall be credited as 7 hours 36 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and subject to

the concurrence of the supervisor, employees may select their
own starting and finishing times within the following peri-
ods—

6.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour break)
3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the employer

and the employee.
(e) Lunch Break

(i) An employee shall be allowed to extend the meal
break between 11 am and 2.30 pm of not less than 30
minutes but not exceeding 60 minutes except as pro-
vided below.

(ii) An employee may be allowed to extend the meal
break beyond 60 minutes to a maximum of 90 min-
utes. Such an extension is subject to prior approval
of the employee’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster and sub-

ject to the prior approval of the supervisor, an
employee may be allowed a maximum of two full
days or any combination of half days and full days
that does not in total exceed two days in any one
settlement period.

(ii) Approval to take flexileave is subject to the employee
having accrued sufficient credit hours to cover the
absence prior to taking the leave. In exceptional cir-
cumstances and with the approval of the employer,
flexileave may be taken before accrual subject to such
conditions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a settle-

ment period which shall consist of four weeks.
(ii) The settlement period shall commence at the begin-

ning of a pay period.
(iii) The required hours of duty for a settlement period

shall be 152 hours.
(h) Credit Hours

(i) Credit hours in excess of the required 152 hours to a
maximum of 7 hours 36 minutes are permitted at the
end of each settlement period. Such credit hours shall
be carried forward to the next settlement period.

(ii) Credit hours in excess of 7 hours 36 minutes at the
end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement pe-
riod shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a maxi-

mum of 4 hours are permitted at the end of each
settlement period.
Such debit hours shall be carried forward to the next
settlement period.

(ii) For debit hours in excess of 4 hours, an employee
shall be required to take leave without pay for the
period necessary to reduce debit hours to those speci-
fied in subparagraph (i) of this subclause.

(iii) Employees having excessive debit hours may be re-
quired to work standard working hours in addition
to not being paid for the number of hours in excess
of the debit hours permitted at the end of each settle-
ment period.

(j) Maximum Daily Working Hours
Subject to subclause (1)(b), a maximum of 10 hours may be

worked in any one day.
(k) Study Leave
Where study leave has been approved by the employer, cred-

its will be given for education commitments falling within the
ordinary hours of duty and for which “time off” is necessary
to allow for attendance at formal classes.

(l) Overtime
(i) Employees receiving at least one day’s prior notice

of overtime shall be required to work the ordinary
hours of duty determined by the employer under
subclause (1) of this clause.

(ii) Where an employee is required to work overtime at
the conclusion of a day with less than one day’s no-
tice, and
(aa) where the employee has at the commencement

of that day 2 hours or more flexitime credits,
the employee shall be paid overtime after 5
hours work on that day, or for time worked
after 3.30 pm, whichever is the later, or

(bb) where that employee has commenced duty
prior to 8.30 am and has, at the commence-
ment of that day, less than 2 hours flexitime
credits, the employee shall be paid overtime,
for time worked after the completion of ordi-
nary hours of duty or after working 7 hours 36
minutes on that day, whichever is the earlier,
or

(cc) where that employee has commenced work
after 8.30 am and has, at the commencement
of that day, less than 2 hours flexitime credits,
the employee shall be paid overtime for time
worked after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is the ear-
lier.
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(iii) Where an employee is required to work overtime at
the beginning of a day with less than one day’s no-
tice, that employee shall be paid overtime for any
time worked prior to the commencing time for ordi-
nary hours of duty determined by the employer under
subclause (1) of this clause.

(5) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of a nine
day fortnight where the ordinary hours of duty of 76
hours a fortnight are worked over nine days of the
fortnight, exclusive of work performed on Saturday,
Sunday and the special rostered day off, with each
day consisting of 8 hours and 27 minutes.

(ii) The employer shall determine employees’ commenc-
ing and finishing times between the spread of 6.00
am and 6.00 pm, in order to ensure that departmen-
tal requirements are met on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accordance with

the standard provisions of this clause.
(c) Special Rostered Day Off
Each employee shall be allowed one special rostered day off

each fortnight in accordance with a roster prepared by man-
agement showing days and hours of duty and special rostered
days off for each employee.

(d) Leave and Public Holidays.
For the purposes of leave and Public Holidays, a day shall

be credited as 8 hours 27 minutes notwithstanding the follow-
ing—

(i) When a Public Holiday falls on an employee’s spe-
cial rostered day off the employee shall be granted a
day in lieu of the holiday prior to the conclusion of
the current fortnight.

(ii) For a Public Holiday occurring during a period of
annual leave, an additional day will be added to the
period of leave irrespective of whether it falls on a
rostered work day or special rostered day off.

(iii) A four week annual leave entitlement is equivalent
to 152 hours, the equivalent to eighteen rostered
working days of 8 hours 27 minutes, and two special
rostered days off.

(iv) An employee who is sick on a special rostered day
off will not be granted sick leave for that day, and
will not be credited with an additional day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall apply

for work performed prior to an employee’s nominated starting
time and after an employee’s nominated ceasing time in ac-
cordance with subparagraph (a)(ii) and on an employee’s
special rostered day off.

(f) Study Leave
Credits for Study Leave will be given for educational com-

mitments falling due between and employee’s nominated
starting and finishing times.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time Em-

ployees of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Part-time workers aged 21 years or more shall be paid at
a rate pro-rata to the rate prescribed for the class of work for
which they are engaged in the proportion to which their fort-
nightly hours bear to 76 hours per fortnight.

(2) When a part-time worker as defined by the Hospital Sala-
ried Officers Award No. 39 of 1968, commences employment
on or after the 1 July 1996, he/she shall accrue service to-
wards progression onto subsequent salary increments within a
salary level, on a pro-rata basis of the number of hours worked
to full time hours.

(3) Provided that relevant prior service and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

15.—MEDICAL IMAGING TECHNOLOGISTS
This provision replaces Clause 12. of the Hospital Salaried

Officers Award No. 39 of 1968.
Notwithstanding anything contained elsewhere in this Agree-

ment or in the Hospital Salaried Officers Award No. 39 of
1968, Medical Imaging Technologists who were prior to this
Agreement employed on a thirty-five hour and four week an-
nual leave basis shall as a result of the registration of this
Agreement, be employed on a thirty-five and a half (35.5) hour
week and four week annual leave basis.

16.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
(1) The following days or the days observed in lieu thereof

shall subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day. Provided that another day may be taken as a holi-
day by arrangement between the parties in lieu of any of the
days named in this subclause.

(2) With effect from 1 April 1996 employees covered by
this Agreement shall not be eligible to receive the two floating
holidays otherwise provided for by Operational Instruction 657/
95 and Circular to Ministers No. 1 of 1994 issued by the Of-
fice of The Premier.

17.—LONG SERVICE LEAVE
This clause replaces Clause 19. Long Service Leave of the

Hospital Salaried Officers Award No. 39 of 1968 with effect
from date of registration.

(1) An employee shall be entitled to thirteen weeks paid long
service leave on the completion of ten years of continuous
service and an additional thirteen weeks paid long service leave
for each subsequent period of seven years of continuous serv-
ice completed by the employee.

(2) Notwithstanding subclause (1), an employee in employ-
ment with an employer respondent to the Hospital Salaried
Officers Award No. 39 of 1968 at the time of the inception of
this agreement shall retain the proportion of long service leave
accrued at the rate provided by the Award or relevant agree-
ment, as the case may be, at that time, and shall accrue the
balance in accordance with sub clause (1) of this clause.

(3) Upon application by an employee, the employer may
(subject to subclause (4) of this Agreement, approve of the
taking by the employee—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of half the period of long service leave on double
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(c) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay;
or half such period on double pay

(d) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(4) Long service leave may be taken in weekly multiples on
full, half or compacted pay provided that where an employees
remaining portion of accrued untaken leave entitlement is less
than a week such portion may be taken.

(5) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the
long service leave, and extra days in lieu thereof shall not be
granted.

(6) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years next after
becoming entitled thereto: Provided that the employer may
approve the accumulation of long service leave not exceeding
twenty six weeks.
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(7) (a) An employee who—
(i) at or before the certification of this agreement was

employed by the Kalgoorlie-Boulder Service Board,
and has completed at least 15 years continuous serv-
ice within the Western Australian Public Sector; or

(ii) commenced employment with the Kalgoorlie-Boul-
der Health Service Board after the certification of
this agreement and has completed at least 15 years
continuous service within the Western Australian
Public Sector Health Industry;

may, by agreement with the employer, take pro-rata long serv-
ice leave provided that the employee has completed at least
three years continuous service with the Kalgoorlie-Boulder
Health Service Board immediately prior to taking this leave.

(8) For the purposes of subclause (7), the Western Austral-
ian Public Sector Health Industry shall mean the Minister for
Health, the Commissioner of Health and all Public Sector
Hospitals, Health Services and Agencies constituted under the
Hospitals and Health Services Act 1927.

(9) Where an Employee has been redeployed at the direc-
tion of a Western Australian Public Sector Employer, three
years continuous service for the purposes of subclauses (7) of
this Clause shall be calculated including the service with such
previous employer or employers.

(10) An employee who resigns having not qualified to be
paid pro-rata long service leave in accordance with subclause
(8) shall, subject to subclause (12), be entitled to payment for
accrued long service leave only.

(11) An employee who is dismissed, shall not be entitled to
long service leave or payment for long service leave other than
leave that had accrued to the employee prior to the date of the
offence for which the employee is dismissed provided that an
employee who is dismissed through no fault of his/her own
and who having completed at least 15 years continuous serv-
ice, calculated in accordance with the provisions of this Clause,
and having completed at least three years continuous service,
calculated in accordance with the provisions of this Clause,
with the Kalgoorlie-Boulder Health Service Board immedi-
ately prior to dismissal shall, in addition to any accrued long
service leave be paid pro-rata long service leave.

(12) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty-five years or who has retired on the grounds of
ill health, provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had completed
not less than three years’ continuous service before
the date of his/her retirement.

(c) To the widow or widower of an employee or such
other person as may be approved by the employer in
the event of the death of an employee: Provided that
no payment shall be made for pro-rata long service
leave unless the employee had completed not less
than twelve months’ continuous service prior to the
date of his/her death.

(13) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies and no such payment
shall exceed the equivalent of twelve months’ salary.

(14) Long service leave accrued prior to the issue of the
Hospital Salaried Officers Award No. 39 of 1968 shall remain
to the credit of each employee.

(15) Subject to the provisions of subclauses (6), (10), (11),
(12) and (16) of this clause, the service of an employee shall
not be deemed to have been broken—

(a) by resignation, where he/she resigned from the em-
ployment of an employer a party to the Award and
commenced with another employer a party to the
Award within one working week of the expiration of

any period for which payment in lieu of annual leave
or holidays has been made by an employer party to
the Award from whom he/she resigned or, if no such
payment has been made, within one working week
of the day on which his/her resignation became ef-
fective; or

(b) by any absence approved by the employer as leave
whether with or without pay.

(16) The expression “continuous service” in this clause in-
cludes any period during which an employee is absent on full
pay or part pay, from his/her duties with any employer party
to the Award, but does not include—

(a) any cumulative period exceeding two weeks in any
one anniversary year during which the employee is
absent on leave without pay;

(b) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
actually entitled the employee to long service leave,
including pro-rata long service leave, under this
clause.

(17) Portability
(a) Where an employee was, immediately prior to being

employed by the Kalgoorlie-Boulder Health Service Board,
employed in the service of: The Commonwealth of Australia,
or any other State Government of Australia, or any Western
Australian State public sector or state government employer,
and the period between the date when the employee ceased
previous employment and the date of commencing employ-
ment by a respondent to this Agreement does not exceed one
week, that employee shall be entitled to long service leave
determined in the following manner—

(i) the pro rata portion of long service leave to which
the employee would have been entitled up to the date
of appointment under the Public Sector Management
Act, shall be calculated in accordance with the pro-
visions that applied to the previous employment
referred to, but in calculating that period of pro rata
long service leave, any long service leave taken or
any benefit granted in lieu of any such long service
leave during that employment shall be deducted from
any long service leave to which the employee may
become entitled under this clause; and

(ii) the balance of the long service leave entitlement of
the employee shall be calculated upon appointment
by a respondent to this Agreement in accordance with
the provisions of this clause.

(b) Nothing in this clause confers or shall be deemed to con-
fer on any employee previously employed by the
Commonwealth or by any other State of Australia any entitle-
ment to a complete period of long service leave that accrued
in the employee’s favour prior to the date on which the em-
ployee commenced with the Kalgoorlie-Boulder Health Service
Board. At the request of the employee and with the agreement
of the employer, an employee may be paid in lieu of taking a
portion of long service leave.

18.—SICK LEAVE
This provision replaces subclause (7) of Clause 18.—Sick

Leave of the Hospital Salaried Officers Award No. 39 of 1968.
The basis for the cumulative accrual of sick leave shall be—

Leave On
Full Pay

Working Days
(a) On date of employment of the employee 5
(b) On completion by the employee of six

months’ service 5
(c) On completion by the employee of twelve

months’ service 10
(d) On completion of each additional twelve

months’ service 10
Provided that where an employee has accrued sick leave on

half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted to
the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.
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19.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(1) Family Leave
(a) In this subclause “family member” means the employ-

ee’s spouse, defacto spouse, child, step child, parent, step
parent. This entitlement will also apply to another person who
lives with the employee as a member of the employee’s fam-
ily.

(b) The employee is entitled to use up to 38 hours of his/her
personal accrued sick leave to care for an ill family member
each year, providing the employee must maintain a minimum
of 10 days of sick leave available for personal use in each
year. Subject to subclause (e), all family leave taken is de-
ducted from the employee’s sick leave entitlement.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for Sick

Leave under the Award.
(e) Where an employee has insufficient accrued sick leave,

by mutual agreement, up to five days of annual leave may be
used for the purpose of family leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee;

(iii) the parent or step-parent of the employee;
(iv) the brother, sister, step brother or step sister; or
(v) any other person, who immediately before that per-

son’s death, lived with the employee as a member of
the employee’s family,

be eligible for up to two (2) days bereavement leave, provided
that at the request of an employee the employer may exercise
a discretion to grant bereavement leave to an employee in re-
spect of some other person with whom the employee has a
special relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims to be entitled to paid leave

under paragraph (a) of this subclause is to provide to the em-
ployer, if so requested, evidence that would satisfy a reasonable
person as to—

(i) the death that is the subject of the leave sought; and
(ii) the relationship of the employee to the deceased per-

son.
(e) An employee requiring more than two days bereavement

leave in order to travel overseas in the event of the death over-
seas of a member of the employees immediate family may,
upon providing adequate proof, in addition to any bereave-
ment leave to which the employee is eligible, have immediate
access to annual leave and/or accrued long service leave in
weekly multiples and/or leave without pay provided all ac-
crued leave is exhausted.

(3) Special Personal Leave
(a) Without Pay
The employer may upon the request of an employee, grant

that employee special leave without pay for any special or
personal reason.

(b) Use of Annual Leave
The employer may, upon the request of an employee and

with sufficient cause being shown, which may in the circum-
stances be with little notice, grant that employee single days
of annual leave for pressing personal emergencies.

20.—ALLOWANCES
(1) Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, be calculated using the salary rates
as prescribed at Clause 32.—Salaries of this Agreement.

21.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or sala-
ries of the employee.

(2) One-off Overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made,
or in the period immediately following the pay period in which
it was discovered that overpayment has occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate at which it was overpaid or $50 per week, depending on
which is the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) The employer is required to notify the employee of their
intention to recoup overpayment and to consult with the em-
ployee as to the appropriate recovery rate.

22.—PARENTAL LEAVE
This clause replaces the Clause 18 (a) Maternity Leave of

the Hospital Salaried Officers Award No. 39 of 1968 within
the award. Subject to the terms of this clause employees are
entitled to parental leave and to work part-time in connection
with the birth or adoption of a child.

(1) Definitions
For the purpose of this clause—

(a) “Child” means a child of the employee under the age
of one year except for adoption of a child where
“child” means a person under the age of five years
of age who is placed with the employee for the pur-
pose of adoption, other than a child or step-child of
the employee or of the partner of the employee or
child who has previously lived continuously with the
employee for a period of six months or more.

(b) “parental leave” means maternity, paternity or adop-
tion leave taken in accordance with this clause.

(2) Basic entitlement
Parents who have completed 12 months continuous employ-

ment are entitled to 52 weeks unpaid parental leave in relation
to the birth or adoption of their child. For females maternity
leave may be taken and for males paternity leave may be taken.
Adoption leave may be taken in the case of adoption.

(3) Maternity leave
(a) An employee will provide to the employer at least ten

weeks in advance of the expected date of confinement of pa-
rental leave—

(i) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement; and

(ii) written notification of the date on which she pro-
poses to commence maternity leave, and the period
of leave to be taken.

(b) Subject to subclause (2) and unless agreed otherwise
between employer and employee, an employee may commence
parental leave at any time within six weeks immediately prior
to the expected date of the birth.

(c) Where an employee continues to work within the six
week period immediately prior to the expected date of birth,
or where the employee elects to return to work within six weeks
after the birth of the child, an employer may require the em-
ployee to provide a medical certificate stating that she is fit to
work on her normal duties.

(d) Where the pregnancy of an employee terminates after 27
weeks and the employee has not commenced maternity leave,
the employee may take unpaid special maternity leave of such
period as a registered medical practitioner certifies as neces-
sary, except that where an employee is suffering from an illness
not related to the direct consequences of the birth, an employee
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may be entitled to paid sick leave in lieu of, or in addition to,
special maternity leave.

(e) Where leave is granted under subclause (3)(d), during
the period of leave an employee may return to work at any
time, as agreed between the employer and the employee pro-
vided that time does not exceed four weeks from the
recommencement date desired by the employee.

(4) Paternity leave
An employee will provide the employer at least ten weeks

prior to each proposed period of paternity leave with—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement, or states the
date on which the birth took place; and

(b) written notification of the date on which he proposes
to start and finish the period of paternity leave.

(5) Adoption leave
(a) The employee will notify the employer at least ten weeks

in advance of the date of commencement of adoption leave
and the period of leave to be taken. An employee may com-
mence adoption leave prior to providing such notice where
through circumstances beyond the control of the employee,
the adoption of a child takes place earlier.

(b) The employer may require an employee to provide con-
firmation from the appropriate government authority of the
placement.

(c) Where the placement of child for adoption with an em-
ployee does not proceed or continue, the employee will notify
the employer immediately and the employer will nominate a
time not exceeding four weeks for the employee’s return to
work.

(d) The employer shall grant an employee who is seeking to
adopt a child such unpaid leave as is required by the employee
to attend compulsory interviews or examinations are neces-
sary as a part of the adoption procedure. Where paid leave is
available to the employee, the employer may require the em-
ployee to take such leave in lieu of unpaid leave.

(6) Variation of period of parental leave
Unless agreed otherwise between the employer and em-

ployee, an employee may apply to their employer to change
the period of parental leave on one occasion. Any such change
to be notified at least four weeks prior to the commencement
of the changed arrangements.

(7) Variation of notice period
Notwithstanding the requirement to give at least 10 weeks

notice of the date of commencement of parental leave, such
notice may be for a greater or lesser period, where it is neces-
sary to vary the date of commencement of parental leave due
to a variation in the actual date of arrival of the child. Such
variation does not count as a variation for the purposes of
subclause (7) of this clause.

(8) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental

leave, access other paid leave entitlements which they have
accrued, such as annual leave and long service leave, subject
to the total amount of leave not exceeding 52 weeks.

(9) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a

registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the work assigned to
the employee make it inadvisable for the employee to con-
tinue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and
on the conditions attaching to that job until the commence-
ment of maternity leave.

(b) If the transfer to a safe job is not practicable, the em-
ployee may elect, or the employer may require the employee,
to commence parental leave.

(10) Entitlement to Part-Time Employment
(a) Where an employee is pregnant, and has a doctors cer-

tificate advising that it would be preferable for the employee
to work part-time, or eligible for parental leave, and where the
employer agrees, the employee may work part-time in one or
more periods at any time until the child’s second birthday or
until the second anniversary of the placement of the child.

(b) The work to be performed part-time need not be the work
performed by the employee in his or her former position.

(11) Returning to work after a period of parental leave.
(a) An employee will notify of their intention to return to

work after a period of parental leave at least four weeks prior
to the expiration of the leave.

(b) An employee will be entitled to the position which they
held immediately before proceeding on parental leave. In the
case of an employee transferred to a safe job pursuant to
subclause (8), the employee will be entitled to return to the
position they held immediately before such transfer.

(c) When such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, the employee will be entitled to a posi-
tion as nearly comparable in status and pay to that of their
former position.

(12) Replacement employees
(a) A replacement employee is an employee specifically en-

gaged or temporarily promoted or transferred, as a result of an
employee proceeding on parental leave.

(b) A replacement employee will be informed of the tempo-
rary nature of the employment and of the rights of the employee
who is being replaced.

23.—EMPLOYEE MOBILITY
(1) This clause will apply to all current and prospective

employees of the Kalgoorlie-Boulder Health Service Board.
(2) The parties agree that the provision of appropriate levels

of health care is better able to be facilitated where the workforce
is prepared to be mobile in the sense of being able to work in
more than one position and where appropriate able to move on
a temporary or permanent basis to a different location and or
position.

(3) It is agreed that employee mobility should—
(a) not impose unreasonable difficulties, out of pocket

expenses, or otherwise impact adversely on employ-
ees; or

(b) subject to the provisions of this clause, be as far as
practicable, voluntary.

(4) Staffing mobility, administered in accordance with the
standards and principles contained in this clause, within the
Kalgoorlie-Boulder Health Service region will benefit employ-
ees through providing—

(a) access to a greater variety of employment opportu-
nities

(b) the opportunity to develop and acquire a wide range
of skills, competencies and work experience;

(c) expanded opportunities in terms of career develop-
ment; and

(d) improved employment security.
(5) Employees agree to be prepared to give reasonable con-

sideration to any proposal in regard to their mobility which
meets the principles and requirements of this clause.

(6) The parties agree that in giving effect to the mobility
provisions of this clause, both the organisation’s and employ-
ee’s needs are to be considered including—

(a) ensuring that the careers of employees are not disad-
vantaged;

(b) consideration of family & career responsibilities;
(c) availability of transport and its cost;
(d) reimbursement of the employee for any reasonable

costs incurred by the employee as a result of a tem-
porary or permanent move made.

(e) matching skill level and professional suitability of
any temporary job opportunity or permanent new po-
sition;

(f) availability of training and support to assist the em-
ployee with any skills deficit in respect to the
requirement of the temporary job opportunity or per-
manent new position.

(g) consideration of the employee’s ability to cope with
the temporary or permanent change;

(h) adequate support to assist the employee with deal-
ing with the change involved in moving to another
job on either a temporary or permanent basis.
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(7) The parties acknowledge the above and any other rea-
sonable considerations can only be properly assessed through
consultation between the employer, employee and the union.
When considering the reasonableness of any proposed move
the level of the employee and the relative cost to the employee
of any move will be taken into account. Subject to family and
social commitments and the suitability of the position, the
higher the classification of the employee, the more the em-
ployee can be expected to demonstrate flexibility in regard to
mobility.

(8) The parties agree that they will assist in the introduction
of this initiative on the following basis—

(a) Relief. It is agreed that all positions, which for op-
erational reasons are required to be relieved, will be
relieved.

(i) Relief is defined as: “Planned relief” which is
relief in positions for which a minimum of four
weeks notice can reasonably be given. It is
likely that planned relief will usually be for
the cover of leave, higher duties and relief for
vacancies caused by special projects and the
like. “Unplanned relief” which is relief at short
notice for unplanned absences such as sick
leave, family leave, urgent operational require-
ments and the like.

(ii) Employees may agree to relieve in positions
at the request of their supervisor to meet short-
term operational requirements.

(iii) Where possible, all such relief will be provided
on a voluntary basis, and vacancies will be
notified and open to all eligible employees and
awarded on the basis of merit.

(iv) Where no suitable employee has volunteered,
and it is not reasonable to recruit from outside
the health service, or in exceptional circum-
stances, following consultation with the
employee, an employee may be required to
relieve in a position provided that—

(aa) the position is suitable;
(bb) due consideration is given to the em-

ployees personal commitments;
(cc) the employee will not be financially

disadvantaged;
(v) Where an employee has been directed to re-

lieve in a position on more than two occasions
in a calendar month, the employee may seek a
review of the decision.

(vi) The relieving employee has the right to return
to their substantive position at the end of the
period of relief, as does the person whose po-
sition is being relieved.

(b) Temporary Transfer. Subject to agreement between
the employer and employee, an employee may be
transferred to another position within the Kalgoorlie-
Boulder Health Service Board on a temporary basis,
provided that—

(i) the employer and employee mutually agree the
decision to transfer;

(ii) the period of time is defined;
(iii) the transfer is at a comparable classification

level; and
(iv) the employee is formally notified of the agreed

duties and these are commensurate with the
substantive classification of the employee.

(v) where an employee has agreed to a temporary
transfer the employee may not capriciously
withdraw their agreement to that transfer.

(c) Permanent Transfer. Subject to agreement between
the parties, an employee may be transferred to an-
other position within the Kalgoorlie-Boulder Health
Service Board on a permanent basis, provided that:

(i) the employer and employee mutually agree the
decision to transfer;

(ii) the transfer is at a comparable classification
level; and

(iii) the employee is formally notified of the agreed
duties and these are commensurate with the
substantive classification of the employee.

(d) Restructure. Where the requirement for mobility
arises out of an organisational restructure the relevant
provisions of the award together with the relevant
legislation applies.

24.—ANNUAL RECREATION LEAVE

This clause replaces subclauses 4 to 14 inclusive of Clause
16 Holidays and Annual Leave of the Hospital Salaried Offic-
ers Award No. 39 of 1968 from the date this agreement is
certified.

(1) An employee is entitled to twenty days paid annual rec-
reation leave, excluding public holidays, for each year of full
time service. A year of service is calculated on an anniversary
of employment basis. On termination an employee is entitled
to be paid out accrued and prorata leave.

(2) If a public holiday falls on a day of annual leave an extra
day will be added to the annual recreation leave.

(3) Annual leave accrues pro rata on a weekly basis and is
cumulative.

(4) On the termination of an employee, the employer shall
pay the employee any accrued and pro- rata annual leave, or
the employee shall repay any pay for annual leave taken if the
employee resigns prior to the annual leave accruing.

(5) An employee shall be entitled to take up to 20 consecu-
tive working days of annual recreational leave at any one time.
More consecutive days may be taken by mutual agreement.
The employer must approve the time at which annual leave is
taken, provided the employer shall not unreasonably withhold
agreement to a request for leave by an employee. The resched-
uling of leave should be done in consultation with the employee.
Unless provided otherwise in this agreement, annual recrea-
tional leave is not to be taken in periods of less than one day.

(6) The employee should not normally accrue more than forty
days annual leave except with the written permission of the
employer.

(7) The employer may require the employee to take any ac-
crued leave entitlement where an employee has accrued forty
days annual leave or more.

(8) The employee may be paid in lieu of taking accrued an-
nual leave if the employer and employee agree to this in writing
and provided that the payment in lieu of annual leave will not
exceed the equivalent of two weeks annual leave in any one
calendar year unless agreed by the employer.

(9) An employee shall take a minimum of two weeks annual
leave per twelve months of continuous service.

(10) Annual leave shall be paid at the employee’s ordinary
rate of salary which in the case of shift workers includes the
shift and weekend penalties the worker would have they would
have received had they not proceeded on annual leave. Where
it is not possible to calculate the shift and weekend penalties
the employee would have received the employee shall be paid
at the rate of the average of such payments made each week
over the four weeks prior to taking leave.

(11) Leave loading will not be paid to the employee for leave
accrued during the period of this enterprise agreement instead
this will be converted to three and a half days leave per an-
num. Any leave loading outstanding from past credits will be
paid out at the commencement of this agreement or by agree-
ment between the employer and employee can be converted to
leave.

(12) An employee may apply, in writing, to have the addi-
tional weeks leave paid out in lieu of taking such leave.

(13) An employee will receive two days for travel each year
and these must be attached to a period of leave. A train fare is
payable, on application to the employer, to each employee and
their eligible dependents every second anniversary year. This
will be no more than the equivalent of an economy return train
fare to Perth. This payment is not retrospective and must be
used in the year it falls due.

(14) (a) Shift workers who are rostered to work their ordi-
nary hours on Sundays and or public holidays during a
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qualifying period for annual leave purposes shall be entitled
to receive additional annual leave as follows—

(i) If thirty five ordinary shifts on such days have been
worked—on week.

(ii) If less than thirty five ordinary shifts on such days
have been worked the employee shall be entitled to
have one additional day’s leave for each seven ordi-
nary shifts so worked, provided that the maximum
additional leave shall not exceed five working days.

(b) An employee may apply, in writing, to have the addi-
tional weeks leave paid out in lieu of taking such leave.

(14) The provisions of this clause do not apply to casual
workers

(15) A full time employee who, during a qualifying period
towards a and entitlement of annual leave was employed con-
tinuously on both a full and part-time basis may elect to take a
lesser period of annual leave calculated by converting the part-
time service to equivalent full time service.

25.—FORTY EIGHT—FIFTY TWO WEEKS WORKING
ARRANGEMENT

A “forty eight—fifty two weeks working arrangement” is a
system of work whereby an employee forfeits four weeks sal-
ary per year in order to accumulate an additional four weeks
leave per year. (The resultant 48 weeks salary is averaged over
52 weeks.) The purpose of this clause is to facilitate such a
work arrangement within the parameters of the Agreement. A
variation of this arrangement can be 49/50/ or 51 weeks aver-
aged over 52 weeks.

(1) At the request of an employee or group of employees the
employer may subject to operational requirements agree to
enter into a forty eight—fifty two weeks working arrange-
ment. For the purposes of this subclause, and without limiting
the meaning of the term, “operational requirements” may in-
clude—

(a) availability of suitable cover;
(b) whether a forty eight—fifty two work arrangement

is offered to any other employees at the work site or
in a particular work unit;

(c) any costs, including set-up costs the employer would
incur should if it agreed to a forty eight—fifty two
work arrangement in a particular circumstance;

(d) the impact of the work arrangement on other em-
ployees; and

(e) patient, client, customer and service requirements;
Provided that in refusing any request to enter into a
forty eight—fifty two work arrangement.

(2) The portion of the employee’s salary to be forfeited will
be calculated as a fortnightly amount and the employee’s fort-
nightly salary will be decreased by that amount over the life of
the agreement to enter the forty eight—fifty two work arrange-
ment.

(3) All leave will be paid at the reduced rate provided that
the additional leave provided for under this clause continues
to accrue while the employee is on leave.

(4) (a) All overtime rates, shift allowances, on call allow-
ances, availability allowances and any other allowances which
are salary based will be based on 100% of the employees ordi-
nary salary but will not be payable for the additional four weeks
leave.

(b) All other allowances will also be paid at the 100% rate
except during the four weeks additional leave.

(5) An employee who fails to clear the additional four (4)
weeks leave within twelve (12) months of the leave becoming
due will lose the leave entitlement and the salary previously
forfeited in lieu of leave will be repaid to the employee at the
rate it was forfeited.

(6) Withdrawal from the arrangement by the employee shall
be by the employee giving the employer one months notice, or
a lesser period if agreed, provided that in the giving of such
notice the employee may not unreasonably refuse to extend
the notice period where to not do so may have a significant
effect in regard to the family responsibilities of another em-
ployee.

(7) Notice of discontinuance of the arrangement by the em-
ployer, shall be by the giving of one month’s notice in writing,
or a lesser period if agreed,

(8) Subject to the provisions of subclause (5) an employee
may not be required to work a forty eight—fifty two work
arrangement.

26.—HIGHER DUTIES ALLOWANCE
This clause replaces Clause 11 Higher Duties in the Hospi-

tal Salaried Officers Award No. 39 of 1968.
(1) An employee who is directed by the employer and/or

appointed for a defined period, of five or more consecutive
working days, to act in an office which is classified higher
than his/her substantive position shall be paid an allowance
according to the proportion of the higher duties which were
assigned.

(2) If the employee has been paid a higher duties rate for a
continuous period of twelve months or more, the higher duties
allowance will be added for up to four weeks of annual recrea-
tional leave or up to four weeks of any other approved leave of
absence for each period of 12 months so worked.

(3) Where an employee is acting for a period of between one
and four consecutive days while not receiving higher duty al-
lowance the period of service should be recorded on the
employee’s record of service for their C.V.

27.—SPECIAL LEAVE
Employees may be granted leave for the following—

• International sporting events
• Defence force reserves
• State emergency service volunteers
• Personal emergencies

Employees must submit a written request for leave and the
Employer shall consider the request having regard to patient
care and operational requirements. The Employer’s decision
on the application and also whether the leave is to be paid or
unpaid shall be final.

28.—SKILLS DEVELOPMENT LEAVE
(1) In this clause, an “approved course” is an accredited

course of study, conference or workshop undertaken by the
Employee which in the Employers view—

(a) is relevant to the business outcomes to be achieved
by the Employee;

(b) is relevant to the current and emerging business needs
of the Employer;

(c) enhances the career development of the Employee;
and

(d) does not unduly affect or inconvenience the opera-
tions of the Employer.

The Employer may grant an Employee leave with pay to
undertake part-time study for an approved course. The amount
of leave may be up to 38 hours within a 12 month period.

(2) Where paid study leave is provided for formal study pe-
riods with a college or university the Employee shall undertake
at least 50% of formal study in their own time.

(3) The Employee may be required to provide evidence to
the employer of attendance and satisfactory progress with stud-
ies.

(4) The Employer may grant the Employee leave to attend
an approved course during the Employee’s hours of duty and
may require the employee to make up the hours in a way ap-
proved by the Employer. Alternatively, the Employer may grant
unpaid leave.

(5) The Employer may upon considering the merits of the
case, grant the Employee full time study leave with pay for a
period not extending beyond the Employee’s period of engage-
ment provided that—

(a) The course or similar is not available locally;
(b) The course must be a highly specialised course with

direct relevance to the Employee’s position and to
the Health Service’s corporate strategies and goals;

(c) The Employer may also take into consideration pre-
vious applications for study leave and whether the
study undertaken during those periods has been suc-
cessfully completed.
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29.—JURY SERVICE
If the Employee is required to serve on a jury the Employee

will receive paid leave for the time necessary to perform these
duties. The Employee will claim jurors fees and will pay them
to the Health Service.

30.—WITNESS SERVICE
If the Employee is called or subpoenaed as a witness before

a court or statutory tribunal in relation to a work-related mat-
ter, the Employee may at the discretion of the employer, receive
paid leave for the time necessary to fulfil these duties. Where
the Employee is paid for such leave, he/she will claim and pay
any witness fees received to the Health Service.

31.—WORK-RELATED EXPENSES
The Employer will reimburse to the Employee any approved

and reasonable work related expenses incurred by the Em-
ployee. All requests for reimbursement must include evidence
as to the appropriateness of a claim for reimbursement of any
such expenses.

The Employer may require evidence of the expenses incurred
by the Employee.

32.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) Subject to the provision of Clause 9.—Salaries of the

Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set
in this Clause and shall apply from date of registration until
the expiry of this Agreement.

(2) Minimum Salaries are detailed as follows. The rates of
pay have been adjusted to reflect the increase in Clause 10 of
the Agreement and represent full and final settlement of wage
adjustments provided for in this Agreement.

HSOA EBA rates EBA rates EBA rates
Level prior to effective 4% effective 3%

Registration @ Registration 12 months
later

18 yrs age 16,680            17,347       17,848
19 yrs age 19,306            20,078       20,657
20 yrs age 21,681            22,548       23,199
Level 1  1st year  23,816             24,769        25,483
2nd year 24,551            25,533       26,270
3rd year 25,282            26,293       27,052
4th year 26,011            27,051       27,832
Level 2  1st year  26,742             27,812        28,614
2nd year 27,475            28,574       29,398
3rd year 28,317            29,450       30,299
4th year 28,900            30,056       30,923
5th year 29,760            30,950       31,843
Level 3   1st year  30,777             32,008        32,931
2nd year 31,567            32,830       33,777
3rd year 32,399            33,695       34,667
4th year 33,724            35,073       36,085
Level 4  1st year  34,418             35,795        36,827
2nd year 35,459            36,877       37,941
3rd year 36,527            37,988       39,084
4th year 38,047            39,569       40,710
Level 5   1st year  38,838             40,392        41,557
2nd year 39,926            41,523       42,721
3rd year 41,045            42,687       43,918
4th year 42,196            43,884       45,150
Level 6  1st year  44,414             46,191        47,523
2nd year 46,060            47,902       49,284
3rd year 48,400            50,336       51,788
Level 7   1st year  49,651             51,637        53,127
2nd year 51,237            53,286       54,824
3rd year 52,880            54,995       56,582
Level 8  1st year  55,280             57,491        59,150
2nd year 57,248            59,538       61,255
Level 9   1st year  60,226             62,635        64,442
2nd year 62,298            64,790       66,659
Level 10   1st year  64,566             67,149        69,086
2nd year 68,214            70,943       72,989
Level 11  1st year  71,128             73,973        76,107
2nd year 74,091            77,055       79,277
Level 12 1st year  78,154             81,280        83,625
2nd year 80,899            84,135       86,562
3rd year 84,029            87,390       89,911

(a) An employee, who is 21 years of age or older on appoint-
ment to a classification equivalent to Level 1, may be appointed
to the minimum rate of pay based on years of service, not on
age.

(b) A Medical Typist or Medical Secretary shall be paid a
medical terminology allowance of $1000 per annum.

For the purposes of this subclause ‘Medical Typist’ and
‘Medical Secretary’ shall mean those workers classified on a
classification equivalent to Level 1,2, or 3 who spend at least
50% of their time typing from tapes, shorthand, and/or Doc-
tor’s notes of case histories, summaries, reports or similar
material involving a broad range of medical terminology.

(3) Salaries.—Specified Callings and Other Professionals
are detailed as follows. The rates of pay have been adjusted to
reflect the increases in Clause 10 of the Agreement, and repre-
sent full and final settlement of wage adjustments provided
for in this Agreement.

(a) Employees, who possess a relevant tertiary level qualifi-
cation, or equivalent as agreed between the union and the
employers, and who are employed in the callings of Architect,
Audiologist, Bio Engineer, Chemist, Dietitian, Engineer, Medi-
cal Scientist, Librarian, Occupational Therapist,
Physiotherapist, Physicist, Pharmacist, Clinical Psychologist,
Psychologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical Imaging Tech-
nologist, Nuclear Medicine Technologist, Radiation Therapist,
Orthotist, or any other professional calling as agreed between
the Union and employers, shall be entitled to Annual Salaries
as follows—

HSOA EBA rates EBA rates EBA rates
Level prior to effective 4% effective 3%

Registration @ Registration 12 months
later

Level 3/5 1st year  30,777              32,008          32,931
2nd year 32,399             33,695         34,667
3rd year 34,418             35,795         36,827
4th year 36,527             37,988         39,084
5th year 39,926             41,523         42,721
6th year 42,196             43,884         45,150
Level 6 1st year  44,414              46,191          47,523
2nd year 46,060             47,902         49,284
3rd year 48,400             50,336         51,788
Level 7 1st year  49,651              51,637          53,127
2nd year 51,237             53,286         54,824
3rd year 52,880             54,995         56,582
Level 8 1st year  55,280              57,491          59,150
2nd year 57,248             59,538         61,255
Level 9 1st year  60,226              62,635          64,442
2nd year 62,298             64,790         66,659
Level 10 1st year  64,566              67,149          69,086
2nd year 68,214             70,943         72,989
Level 11 1st year  71,128              73,973          76,107
2nd year 74,091             77,055         79,277
Level 12 1st year  78,154              81,280          83,625
2nd year 80,899             84,135         86,562
3rd year 84,029             87,390         89,911
HSO701/ trainee 1 5,650              16,276          16,746
HSO    Class 1  88,764              92,315          94,977
HSO    Class2  93,498              97,238         100,043
HSO   Class 3  98,231             102,160  105,107
HSO    Class 4  102,965             107,084         110,173
PS     Class 1  82,879              86,194          88,681

 (b) Subject to paragraph (d) of this sub clause, on appoint-
ment or promotion to the Level 3/5 under this sub clause—

(i) Employees, who have completed an approved three
academic year tertiary qualification, relevant to their
calling, shall commence at the first year increment;

(ii) Employees, who have completed an approved four
academic year tertiary qualification, relevant to their
calling, shall commence at the second year incre-
ment;

(iii) Employees, who have completed an approved Mas-
ters or PhD Degree relevant to their calling shall
commence on the third year increment;

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.
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(c) The employer and union shall be responsible for deter-
mining the relevant acceptable qualifications for appointment
for the callings covered by this sub clause and shall maintain a
manual setting out such qualifications.

(d) The employer in allocating levels pursuant to paragraph
(b) of this sub clause may determine a commencing salary
above Level 3/5 for a particular calling/s.

(4) The following conditions shall apply to employees in the
callings detailed below—

Engineers—
Employees employed in the calling of Engineer and
who are classified Level 3/5 under this Agreement
shall be paid a minimum salary at the rate prescribed
for the maximum of Level 3/5 where the employee
is an “experienced engineer” as defined.
For the purposes of this paragraph “experienced en-
gineer” shall mean—

(a) An engineer appointed to perform professional
engineering duties and who is a Corporate
Member of The Institution of Engineers, Aus-
tralia, or who attains that status during service.

(b) An engineer appointed to perform professional
duties who is not a Corporate Member of the
Institution of Engineers, Australia but who
possesses a degree or diploma from a Univer-
sity, College, or Institution acceptable to the
employer on the recommendation of the Insti-
tution of Engineers, Australia, and who—

(i) having graduated in a four or five aca-
demic year course at a University or
Institution recognised by the employer,
has had four years experience on pro-
fessional engineering duties acceptable
to the employer since becoming a quali-
fied engineer, or

(ii) not having a University degree but pos-
sessing a diploma recognised by the
employer, has had five year’s experi-
ence on professional engineering
duties, recognised by the employer
since becoming a qualified engineer.

33.—REMUNERATION PACKAGING
(1) An employee may elect by separate written agreement

with the employer to receive non-cash benefits of up to 30%
of the base wage (excluding penalty and overtime payments
and allowances) and to have the total annual cash payment of
wage correspondingly reduced by the amount by which the
non-cash benefits are valued.

(2) Remuneration Packaging will be provided in accordance
with the provisions of this Agreement and the Western Aus-
tralian Government Health System Remuneration Packaging
Policy and Procedures, and conditions agreed in the Remu-
neration Packaging Agreement letter.

(3) Remuneration Packaging will be offered at no cost to the
employer.

(4) To the extent of any inconsistency between the separate
written agreement and the provisions of this Agreement, the
provisions of this Agreement will have precedence.

(5) An employee may elect at any time to cancel any Remu-
neration Packaging arrangement on at least 4 weeks notice.

(6) The employer may elect to cancel any Remuneration
Packaging arrangement on at least 4 weeks notice if the em-
ployer incurs a liability to pay fringe benefits tax or any other
tax in respect of the non-cash benefits provided. Provided that
the employer can not retrospectively cancel any Remunera-
tion Packaging arrangement.

(7) The cancellation of Remuneration packaging will not
cancel or otherwise affect the operation of this Agreement.

34.—MANAGEMENT OF ABSENTEEISM
(1) In order to ensure that those absent through no fault of

their own receive the full support of the Health Service, and to
improve productivity by better managing absenteeism and its
causes, the absenteeism management system set out in Ap-
pendix B will be implemented.

(2) The operation of these provisions may be reviewed dur-
ing the life of the Agreement at the request of either party and
may be revised or varied as a result of such review.

35.—RATIFICATION
The signatories that follow testify to the fact that this Agree-

ment shall come into effect as of the date of registration.
Michael Hartland COMMON SEAL
...M Hartland (signed)..... 27.4.99
(Signature) (Date)
President, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)

Daniel P Hill
....D Hill (signed).... 23.4.99
(Signature) (Date)
Secretary, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)
The Common Seal of the Board of
Management of Kalgoorlie-Boulder Health Service
was affixed by authority of the Board,
in the presence of—

COMMON SEAL
....Leslie P Smith (signed).... 12.4.99
Chairman (Date)

....(Indecipherable).... 12.4.99
Board Member (Date)

....T Canning (signed).... 12.4.99
General Manager (Date)

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of
Kalgoorlie-Boulder Health Service as required.

A Model for Identifying Productivity Increases
The primary focus of Enterprise Bargaining in the workplace

will be on best practice, efficiency, effectiveness, competitive-
ness and cost saving. This will involve achieving corporate
goals through the business planning cycle and linking into the
quality process used in the EQuIP accreditation principles.

1. Employees to focus on the following areas—
• Productivity Improvements which can be made: Iden-

tification of all possibilities for improving
productivity through looking at possible changes in
what work is done, how the work is done, who does
the work, who could better do the work, when the
work is done, whether the work should be done (ie.
whether a particular task can be performed less of-
ten and still achieve a satisfactory output) possibilities
for multi-skilling and opportunities to reduce costs
(including financial costs) and reduce waste. Em-
ployees will actively participate in achieving
organisational goals and support the EQuIP Accredi-
tation process.

• Barriers to Productivity Improvements: Identifica-
tion and removal of any significant barriers to
improving productivity, such as, need for training,
need for equipment, problems with computer pro-
grams, demarcation problems and arguments about
who should do what, award constraints, information
or guidelines problems, problems in regard to super-
vision, whether too much or not enough, or of poor
quality, opportunities and barriers to self manage-
ment, physical barriers such as the location of various
functions which interact with each other and barri-
ers to communication. Continuous service
improvement will an integral part of productivity
gains.

2. Employers, in consultation with their Employees, to fo-
cus on all of the above plus macro issues impacting on
productivity—

• Structural Matters: Existing organisational structures
will be changed to maximise flexibility and achieve
quality service outcomes for our customers. This will
involve the abolition of some positions and
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refocussing of others to achieve shifts in service di-
rection. Continuous improvement will underpin the
drive for greater productivity and service delivery
enhancement using the Equip Accreditation process..

• Management structures will be flattened to more ap-
propriately reflect the responsibilities and
commitment of employees to achieving greater flex-
ibility and productivity. The management structures
and their appropriateness may need to be examined
at both an organisational and departmental level.

• Best Practice, Benchmarking, Continuous Improve-
ment and New Opportunities: Initiatives in these
areas will in general need to be initiated through
employees and managers working co-operatively
towards organisational goals. This is an important
area given that one of its outcomes should be im-
proved competitiveness.
Where barriers to competitiveness beyond the con-
trol of the employer/health service are identified,
these should be drawn to the attention of the Health
Department so that they can be addressed on an in-
dustry basis.

• Culture and Environment: Management culture and
organisational culture may need to be examined in
light of the overall direction of health management
and where appropriate programs and training be in-
troduced to address any identified problems.

3. Quality of Employment—Issues to be Examined by Both
Employees and Employers—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or an
improvement in the non-wage rewards of employment and is
therefore a very valuable, win-win, area for both employees
and employers. Matters to be examined under this heading
include, but are not confined to—

1. A framework is to be developed to determine Level
1-2 Competency Progression and be implemented
within 12 months of the agreement being ratified.

2. Remote Area Benefits and Attraction Package—
Some of the following issues are for consideration
:Review of Housing and District Allowance, Pro-rata
Long Service Leave after Three Years, Housing Sub-
sidy, Locality Allowance, 10% bonus on completing
three year contract.

3. Develop a statement on overtime that is fair and rea-
sonable to all parties.

Consider and review productivity issues but not limited to
the following—

• Occupational Health and Safety -work to reduce
number of incidents

• Unplanned Absences—implement a management
program see attachment B

• Health and Welfare of the Workforce
• Equal Opportunity—ensure services are delivered ap-

propriately and employment practices reflect
principles and policy of the Health Service.

• Career paths, including access to special project
work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards

• Equity Issues—ensure access to employment opportu-
nity and services is based on merit, fairness and need.

APPENDIX B
KALGOORLIE—BOULDER HEALTH SERVICE

 ABSENTEEISM MANAGEMENT SYSTEM
Kalgoorlie-Boulder Health service management of sick leave

Policy
The Health Service wishes to provide genuine support to

employees when they are ill. As a part of our commitment to
employees and in acknowledging family responsibilities we
have expanded sick leave credit usage to enable employees to
use sick credits to look after immediate members of their fam-
ily when they are ill. Employees with genuine illness should

advise their manager of their difficulty and wherever possible
support will be given to assist the employee to manage their
illness in the workplace.

While it is acknowledged that there are some employees
who have and do experience long term illnesses, there is also
a pattern amongst a number of employees to use every sick
day as it accrues. These employees are easily identified and
many have distinct patterns of sick leave usage. As good man-
agement practice, those employees who are demonstrating a
pattern of sick leave usage will have this drawn to their atten-
tion. Managers will interview all employees upon their return
to work from sick leave to ensure they are well and able to
return to work.

Inappropriate use of sick leave has an impact on service de-
livery and causes an unfair burden on remaining employees.
To standardise the management of sick leave across Kalgoorlie-
Boulder Health Service it is proposed that as employees return
to work from sick leave they will meet with the manager for
their area to ensure—

• They are well and are not returning to work too early,
• Where a particular pattern is evident then this is to

be drawn to the employees attention and an offer
made for assistance. If the pattern is as a result of
long term medical treatment for illness then the
Health Service will endeavour to ensure that we fa-
cilitate access to that treatment for the employee.
Every attempt will be made to remove any pressure
the employee may feel about having treatment on a
regular basis.

• If a sick leave pattern is as a result of other personal
issues the employee, does not have to identify the
specific issue, but will be offered access to services
at Centrecare. It is essential for the issue causing the
unacceptable pattern to be managed. This might in-
clude the employee exercising the option to take
annual or other leave to address the problem.

• If there is a continuation in an employee’s pattern of
poor sick leave usage particularly where there is no
medical certificate then the employee will be given
a formal written warning. This will not have an im-
pact on those employees who are genuinely ill.

Should you have a particular problem you are encouraged to
discuss it with your area manager or Manager Workforce Serv-
ices and Development.

General Manager
September 1998

KALGOORLIE-BOULDER HEALTH SERVICE
ABSENTEEISM MANAGEMENT SYSTEM—PROCESS

FOR ISSUING OF A WARNING
Action will be taken for the following patterns of non-cer-

tificated sick leave and other forms of absenteeism—
A. Regular absenteeism before and after days off duty

or overtime over a period of 4 months (3—4 times
within the period).
*A pattern of being absent on the shift before or af-
ter days off or overtime over a period of 4 months
(3-4 times in the period).
*Absenteeism after an accrued day off (3 or more)
over a period of 4 months.

B. Regular absenteeism of 1 or 2 days (including sick
leave without a certificate) once every 4 to 6 weeks
over a period of 4 months.

Use of ADO’s, Annual Leave and Time In Lieu of shifts
substitute for sick leave will not be approved where a person
has (or has not) used their sick leave entitlement unless ap-
proved by the General Manager.

DISCIPLINARY ACTION
1. FIRST COUNSELLING
The employee will be asked to attend a meeting with Man-

agement and asked if there is a problem. At this meeting the
offer of counselling will be given with a warning and if the
problem continues the employee will face disciplinary action.
A confirmation letter of the discussion will be issued together
with a counselling service brochure (see Attachment 1).
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2. FIRST WARNING
A letter will be handed to the employee outlining the exact

nature of the reason for the warning. If the absenteeism con-
tinues then Management will take disciplinary action as per
the award. The letter will contain an extract of the award con-
dition (see Attachment 2).

3. SECOND WARNING
Another letter will be handed to the employee outlining the

exact nature of the reason for the warning. Disciplinary action
may involve redeployment to another area, or other appropri-
ate action. A confirmation letter outlining the action to be sent
to the employee (see Attachment 3).

4. THIRD AND FINAL WARNING
If the employee continues to be absent as outlined above,

the disciplinary procedure as stated in the award will apply
(clause 27—3) and may lead to the termination of the employ-
ee’s contract of employment.

NB. Steps 2 to 4 above shall be in accordance with section
27—3 of the award which provides for the warnings to be
given over a 12 month period. The employee may invite a
third party to be present at all interviews.

KALGOORLIE-BOULDER HEALTH SERVICE
ABSENTEEISM MANAGEMENT SYSTEM

SUMMARY SHEET

TO BE SIGNED AS EACH INTERVIEW IS HELD
THE ORIGINAL IS TO BE RETAINED BY THE MANAGER OF THE

DEPARTMENT AND  A COPY
SENT TO THE HUMAN RESOURCES AFTER EACH INTERVIEW

EMPLOYEE’S NAME................................................................................................
Last Name                               First Name

POSITION...........................................................POSITION  NO..............…...........

SUPERVISOR'S NAME.............................................................................................
                                        Last Name                                    First Name

SUPERVISOR'S  POSITION.....................................................................................

DISCUSSION DATE EMPLOYEE’S
SIGNATURE

SUPERVISOR’S
SIGNATURE

1ST SESSION

1ST WARNING

2ND WARNING

FINAL WARNING

KALGOORLIE-BOULDER HEALTH SERVICE
ABSENTEEISM MANAGEMENT SYSTEM

SUMMARY OF INTERVIEW
(To be completed at each interview. Copy to be made

available to employee).

GENERAL COMMENTS

MANAGER’S COMMENTS

EMPLOYEE’S COMMENTS

DATE_____/______/___

Attachment 1

ABSENTEEISM MANAGEMENT SYSTEM

FIRST COUNSELLING LETTER
Dear
This is to confirm the interview held on ____/___/___ with

your manager, ................................., concerning your absen-
teeism record.

Detailed below are the days you have been absent since
____/___/____—

DATE DAY OF THE WEEK HOURS ABSENT

The dates marked with an asterisk have been taken before or
after your rostered days off duty.

Should the reason for your absenteeism be of a personal or
non-work related nature then we encourage you to seek assist-
ance, if required, from the Employee Assistance Program
organisation, Centrecare. A brochure is attached for reference.

If you require to be absent from work for reasons other than
sickness, then you should apply in advance for an Accrued
Day Off.

I will be reviewing your record over the next few months
and look forward to a resolution of the situation. If you wish
to discuss this matter at any time, please do not hesitate to
contact me.

Yours sincerely,

MANAGER
Attach—

Attachment 2

ABSENTEEISM MANAGEMENT SYSTEM

FIRST WARNING LETTER
Dear
This is to confirm the interview held on ___/___/___ with

you, me and the Manager Workforce Services and Develop-
ment, concerning your absenteeism record. This is your second
interview on this matter.

Detailed below are the days you have been absent since
___/___/___—

DATE DAY OF THE WEEK HOURS ABSENT

The dates marked with an asterisk have been taken before or
after your rostered days off duty.

In terms of the Kalgoorlie-Boulder Health Services absen-
teeism policy, this record is unacceptable and if it continues it
will be necessary to take disciplinary action in terms of the
Hospital Salaried Officers Award. The wording of the relevant
section, Clause 27 (3) of the award is set out below for your
information—

Where the employer seeks to discipline an employee, or ter-
minate an employee the following steps shall be observed—

(a) (i) In the event that an employee commits a misdemean-
our, the employee’s immediate supervisor or any
other officer so authorised, may exercise the employ-
er’s right to reprimand the employee so that the
employee understands the nature and implications
of his/her conduct.

(ii) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(iii) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
12 months continuous service, the contract of serv-
ice, shall, upon the giving of that third reprimand, be
terminable in accordance with the provisions of this
award.

(iv) The above procedure is meant to preserve the rights
of the individual employee, but it shall not, in any
way, limit the right of the employer to summarily
dismiss an employee for misconduct.

This matter has now been referred to Kalgoorlie-Boulder
Health Services Manager for Workforce Services and Devel-
opment. It is strongly recommended that you make every effort
to improve your absenteeism record so that it is acceptable to
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the organisation. If you do not do so, the above procedure will
be followed and could lead to the termination of your contract
of service with the organisation.

I will continue to review your absenteeism record over the
next few months. If you wish to discuss this matter at any
time, please do not hesitate to contact me.

Yours sincerely,

MANAGER

Attachment 3.

ABSENTEEISM MANAGEMENT SYSTEM

SECOND WARNING LETTER
Dear
This is to confirm the interview held on ____/____/____

with concerning your continued poor absenteeism record. This
is the third interview held regarding this matter.

Detailed below are the days you have been absent since
_____/___/____—

DATE DAY OF THE WEEK HOURS ABSENT

The dates marked with an asterisk have been taken before or
after your rostered days off duty.

This record continues to be unacceptable to the Health Serv-
ice. As stated in my previous letter dated ____/____/___ if
continued it could lead to the termination of your contract of
employment.

As indicated at our interview there are two options available
to me at this stage. The first is to leave you where you are and
monitor your attendance closely. The second is to move you
to another area where your absences are less likely to cause
disruption to the services provided by this Department and to
monitor your attendance closely. On this occasion I have cho-
sen to take the .......... option.

Again I encourage you to improve your absenteeism record.
If you wish to discuss this matter at any time, please do not
hesitate to contact me.

Yours sincerely,

MANAGER

HOSPITAL SALARIED OFFICERS LAVERTON AND
LEONORA HEALTH SERVICE ENTERPRISE

BARGAINING AGREEMENT 1999.
No. PSA AG 19 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Minister for Health on behalf of the Board of
Management of Laverton and Leonora Health Service

and

Hospital Salaried Officers Association of Western Australia
(Union of Workers).

No. PSAAG 19 of 1999.

Hospital Salaried Officers Laverton and Leonora Health
Service Enterprise Bargaining Agreement 1999.

14 May 1999.

Order.
HAVING heard Ms B E Burke on behalf of the Applicant and
Mr C D Panizza on behalf of Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as lodged
in the Commission on the 28th day of April, 1999 enti-
tled Hospital Salaried Officers Laverton and Leonora
Health Service Enterprise Bargaining Agreement 1999
be registered in the terms of the following Schedule as an

industrial agreement in replacement of the Hospital Sala-
ried Officers Laverton and Leonora Health Service
Enterprise Bargaining Agreement 1997 (PSAAG 28 of
1997) which is hereby cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be titled the Hospital Salaried Offic-

ers Laverton and Leonora Health Service Enterprise Bargaining
Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objectives, Principles and Commitments
8. Framework and Principles for further Productivity

Bargaining
9. Awards, Agreements and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Productivity Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Medical Imaging Technologists
16. Public Holidays
17. Long Service Leave
18. Sick Leave
19. Family, Bereavement and Personal Leave
20. Allowances
21. Overpayments
22. Parental Leave
23. Employee Mobility
24. Annual Recreation Leave
25. Forty Eight—Fifty Two Weeks Working Arrange-

ment
26. Higher Duties Allowance
27. Special Leave
28. Skills Development Leave
29. Jury Service
30. Witness Service
31. Work Related Expenses
32. Salaries
33. Remuneration Packaging
34. Management of Absenteeism
35. Ratification
ATTACHMENT 1 Model for Identifying Productivity

Increases
ATTACHMENT  2 Management of Absenteeism

3.—PURPOSE OF AGREEMENT
(1) This Agreement aims to achieve improvements in pro-

ductivity and efficiency and the enhanced performance of
Laverton and Leonora Health Service along with allowing the
benefits from those improvements to be shared by employees,
Laverton and Leonora Health Service and the Government on
behalf of the Community.

(2) This Agreement places priority on the parties at Laverton
and Leonora Health Service taking responsibility for their own
labour relations affairs and reaching agreement on issues ap-
propriate to Laverton and Leonora Health Service.

(3) This Agreement is entered into in accordance with the
Hospital Salaried Officers—Western Australian Government
Health Industry Enterprise Bargaining Framework Agreement
1996.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers) (HSOA),
the Employees covered by the HSOA’s Public Sector Awards
employed by the Board of Management of Laverton and
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Leonora Health Service, (herein after referred to as Laverton
and Leonora Health Service) subject to the extent to which it
employs employees covered by the Hospital Salaried Officers
Award No. 39 of 1968.

(2) The estimated number of employees bound by this Agree-
ment at the time of registration is 4 employees.

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers Award No. 39 of 1968 (the Award)
and shall replace the provisions of that Award where expressly
stated herein.

(4) This Agreement replaces the Hospital Salaried Officers
Laverton and Leonora Health Service Enterprise Bargaining
Agreement PSA AG 28 of 1997.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the 1st of January

1999 for a period of two years, provided that this Agreement,
including allowances and salaries, may be varied or replaced
prior to its expiry in order to implement any agreement arising
out of this Agreement.

6.—NO EXTRA CLAIMS
(1) For the life of this Agreement or any agreement replac-

ing this Agreement, the Hospital Salaried Officers Association
shall make no further claims at Industry or Health Service
level for productivity improvements which occurred prior to
the certification of this agreement.

7.—OBJECTIVES, PRINCIPLES AND
COMMITMENTS

(1) The parties agree that the objectives of this Agreement
are to—

(a) improve the productivity and efficiency of Laverton
and Leonora Health Service;

(b) facilitate greater decentralisation and flexibility in
negotiating employment conditions and work ar-
rangements at Laverton and Leonora Health Service;

(c) ensure high quality patient services in a safe, healthy
and equitable work environment;

(d) ensure high quality of employment and jobs; and
(e) provide a pathway to providing a wage increase to

employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) ensuring that gains achieved through agreed im-

proved productivity and changes in workplace culture
are shared by employees, Laverton and Leonora
Health Service and its clients and the Government
on behalf of the community;

(b) ensuring that Laverton and Leonora Health Service
operates in a manner consistent with the principles
outlined in Section 7 of the Public Sector Manage-
ment Act;

(c) developing and pursuing changes on a co-operative
basis; and

(d) ensuring that Laverton and Leonora Health Service
operates as effectively, efficiently and competitively
as possible.

(3) The Hospital Salaried Officers Association and Laverton
and Leonora Health Service, Management and Employees
bound by this Agreement are committed to—

(a) Support and actively contribute to health service con-
tinuous quality improvement, including best practice,
where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process which

involves constantly changing, adapting and
integrating related approaches to health serv-
ice issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;

(iv) is outcome rather than simply activity based;
(v) provides the processes, structures, rights and

obligations which are essential to ensure that
the full capacity for innovation of employees
is fully and effectively used;

(vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following principles—
• customer/patient focus
• management commitment
• employee participation
• leadership
• information analysis
• policies and plans
• appropriate standards
• hospital/health service performance
• cost effectiveness
• working smarter

(b) Support the clinical, teaching, research and organi-
sation goals of the health service and contribute to
the achievement of those goals as active members of
the health service community.

(c) Support and actively contribute to the achievement
and maintenance of ACHS Accreditation.

(d) Actively contribute to the achievement of health serv-
ice budgets.

(e) Assist with achieving Health Department defined
waiting list priorities and day surgery targets.

(f) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(g) Participate in a Multidisciplinary approach to patient
care.

(h) The principles of public sector administration, in par-
ticular to the principles contained in Sections 7., 8.
and 9. of the Public Sector Management Act 1994.

In addition, Laverton and Leonora Health Service is com-
mitted to facilitating and encouraging the participation and
commitment of employees.

8.—FRAMEWORK AND PRINCIPLES FOR
FURTHER PRODUCTIVITY BARGAINING

(1)(a) Following the receipt of a request from the HSOA to
negotiate an amendment to this Agreement with
Laverton and Leonora Health Service, a representa-
tive from Laverton and Leonora Health Service will
meet with a representative from the HSOA to dis-
cuss the request as soon as practicable but in any
event within five working days of the receipt of the
request.
These discussions should include process issues such
as what sort of bargaining mechanism will be estab-
lished, what consultative process can be used or needs
to be put in place, possible initiatives to be consid-
ered and the time frame.
Negotiations will be conducted in a manner and time
frame agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency,
effectiveness, productivity, patient care and flexibil-
ity within Laverton and Leonora Health Service.

(c) The agenda should include but not be limited to—
(i) changes in work organisation, job design and

working patterns and arrangements;
(ii) examination of terms and conditions of em-

ployment to ensure they are suited to Laverton
and Leonora Health Service’s operational re-
quirements;

(iii) identification and implementation of best prac-
tice across all areas of service delivery;

(iv) (i), (ii) and (iii) can be achieved by means in-
cluding but not limited to;

(aa) new training and skills development
programs as and where required;
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(bb) the optimum use of human and capital
resources including new technology;

(cc) quality assurance and continuous im-
provement programs;

(dd) having due regard to operational re-
quirements, allowing sufficient
flexibility to enable employees to meet
their family responsibilities; and

(ee) active occupational health and safety
risk reduction, training and rehabilita-
tion programs.

(2) In negotiating further salary increases in return for pro-
ductivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvements
Productivity improvements are changes which in-
crease the efficiency and effectiveness of Laverton
and Leonora Health Service in meeting its agreed
and contracted service programs and outcomes. Pro-
ductivity improvements may be related to work
practices or arrangements. They may be things which
go to minimise the cost of what is done, to the way
things are done, to when they are done, to the quality
of what is done or to improve the ability of the pro-
vider to meet patient and customer needs. They may
or may not require changes from Award conditions.
Without limiting any of the above, in practice, the
primary focus of Enterprise Bargaining in the
workplace is likely to be on best practice, efficiency,
effectiveness, competitiveness, cost savings, and
quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that there is no precise formula
for the sharing of gains from productivity improve-
ments, but in any agreement, in addition to employee
benefits, there must be a clear and specific return to
Laverton and Leonora Health Service and/or the
Government. Productivity improvements may be
related to work practices or arrangements, subject to
acceptance that where capital expenditure requires
changes in work methods and/or the number of em-
ployees and the changes are of a nature that enhances
the investment, it shall qualify as a productivity im-
provement, provided that there is a net quantifiable
benefit to Laverton and Leonora Health Service.
Any agreement reached should not rely primarily on
improvements which are merely the result of new
technology or financial reforms or other such initia-
tives. For example; in the case of capital investment
(technology), changes arising from capital expendi-
ture for which Laverton and Leonora Health Service
takes the risk and which require a reasonable return
on the funds invested, do not necessarily count as a
productivity improvement.
The treatment of improved efficiency arising from
major capital expenditure is to be agreed by Laverton
and Leonora Health Service and the HSOA and shall
take into account factors such as the cost of capital.
Where employees repackage or exchange employ-
ment conditions, all or most of the saving or
productivity improvement made by Laverton and
Leonora Health Service can be returned to the em-
ployees.

(c) Identifying Productivity Increases
The model included as Attachment 1 provides a guide
only and it is expected that it will be modified to
meet the needs of Laverton and Leonora Health Serv-
ice as required.

(d) Quantum and Timing of Increases
The aggregate productivity gains negotiated at
Laverton and Leonora Health Service could result in
increases greater than the targeted amount, however
there are practical limits on how much can be paid
and when the increases can be paid for specific op-
erational improvements.

9.—AWARDS, AGREEMENTS AND WORKPLACE
AGREEMENTS

(1) Relationship Between Agreements and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agree-
ment.

(2) Subject to the Industrial Relations Act 1979 and the State
Wage Principles, the parties reserve their rights to seek to
amend this Agreement to provide for further salary increases
in return for productivity improvements at the Health Service.

(3) Choice between this Agreement and Workplace
Agreements

(a) The parties accept that Employees will be given an
informed and free choice between this Agreement
and Workplace Agreements;

(b) To facilitate the making of an informed and free
choice—

(i) Employees who are to be offered a choice be-
tween this Agreement and a workplace
agreement may only be required to indicate
their choice after the employee has been of-
fered the position.

(ii) Where an employee has been offered a choice
the employee shall have a minimum of seven
days in which to decide which alternative to
take, provided that where it is necessary to fill
a position within a period of less than seven
days or where an employer agrees to an em-
ployee commencing within a period of less
than seven days, the employee shall have up
to the date of formal acceptance.

(iii) The employee shall be provided with—
(aa) a copy of an agreed summary of this

Agreement;
and

(bb) a copy of a summary of the Workplace
Agreement.

(iv) At the request of an employee, the employee
shall be provided with;

(aa) access to a copy of this Agreement and
the Workplace Agreement;

(bb) any other relevant documentation, such
as information on salary packaging; and

(cc) information on where they can obtain
further advice and on how to contact
the Union.

For its part, the Union undertakes to advise all
employees on the matter of choice whether or
not they are members of the Union.

(c) If agreement on any aspect of this clause is not able
to be reached the dispute settlement procedure set
out in Clause 12 of this Agreement is to be followed.

(4) By agreement between the employer and the employee,
an employee who has signed a Workplace Agreement prior to
the registration of this S.41 Industrial Agreement can revisit
the Workplace Agreement in light of this Agreement.

(5) All staff transferred or redeployed to Laverton and
Leonora Health Service from within the Public Sector or within
the Government Health Industry may be offered the choice of
a Workplace Agreement or this Agreement subject to the dis-
cretion of Laverton and Leonora Health Service.

(6) All promotional positions and new staff recruited by
Laverton and Leonora Health Service from outside the Public
Sector may be provided with the choice of a Workplace Agree-
ment or S41 Industrial Agreement, subject to the discretion of
Laverton and Leonora Health Service.

In the exercising of the discretion to only offer a Workplace
Agreement under subclauses (5) and (6) of this clause, Laverton
and Leonora Health Service shall ensure that the decision to
only offer a Workplace Agreement is made for legitimate op-
erational reasons. In exercising their discretion to only offer a
Workplace Agreement, Laverton and Leonora Health Service
is to liaise with the HSOA to ensure it is not done to circum-
vent the option of choice.
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10.—RATES OF PAY AND THEIR ADJUSTMENT
This agreement provides for a 4% salary increase effective

from the date of registration of the agreement. A further in-
crease of 3% will be made 12 months after registration.
Employees will participate in productivity initiatives which
have identified the required savings over the two year period
and represent a minimum of 50% of the costs of the increase
awarded. The model for achieving productivities is identified
in attachment one.

11.—RESOURCES FOR PRODUCTIVITY
NEGOTIATIONS

(1) It is recognised that enterprise bargaining places consid-
erable obligations upon the parties at Laverton and Leonora
Health Service.

(2)(a) To assist in meeting these obligations, Laverton and
Leonora Health Service will assist by providing ap-
propriate resources having regard to the operational
requirements of Laverton and Leonora Health Serv-
ice and resource requirements associated with
developing amendments to this Agreement aimed at
achieving further salary increases in return for pro-
ductivity improvements;

(b) It is accepted that employees of Laverton and Leonora
Health Service who are involved in the enterprise
bargaining process will be allowed reasonable paid
time to fulfil their responsibilities in this process;

(c) Access to resources shall be negotiated with Laverton
and Leonora Health Service and shall not unreason-
ably affect the operation of Health Service;

(d) Any paid time or resources shall be provided in a
manner suitable to both parties and to enable nego-
tiations to occur and to assist in the achievement of
agreement.

(e) The parties accept that the process of bargaining in
good faith includes disclosing relevant information,
as appropriate for the purposes of the negotiations
and confidentiality and privacy in the negotiation
process will be respected at all times.

(f) The parties accept that on occasions the nature of
certain information may prejudice a party’s position
or not assist in the resolution of the matter. Subject
to the rights of the parties to invoke Clause 12.—
Dispute Avoidance and Settlement Procedures of this
Agreement, a decision on whether or not to exchange
or divulge information will be a matter for the rel-
evant party to decide, provided that information shall
not be unreasonably withheld;

(g) Where information of a commercial or sensitive na-
ture is exchanged, the parties agree not to use or
divulge that information outside of the negotiating
forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(1) The objective of this Clause is to provide a set of proce-
dures for dealing with any questions disputes or difficulties
arising under this Agreement and for dealing with any ques-
tions, dispute or difficulty between the parties during
negotiations for amendments to this Agreement.

(2) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty between the
parties as to the application of Government policy and the Wage
Principles and/or their effect upon this Agreement, the Health
Department and/or the Department of Productivity and La-
bour Relations (DOPLAR) may provide advice to the Health
Service in an attempt to resolve the matter.

(3) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty arising under
this Agreement, the following procedures shall apply, provided
that nothing in these procedures shall prevent the Secretary of
the HSOA (or his/her nominee) from intervening to assist in
the process—

(a) The matter is to be discussed between the HSOA
employee representative and the employer repre-
sentative and an attempt made to resolve the matter;

(b) If the matter is unable to be resolved through discus-
sions between the HSOA employee representative
and the Health Service representative, the matter is
to be discussed between the employee representa-
tive and the General Manager of the Health Service
or his/her nominee, as soon as practicable but within
five working days. Notification of any question, dis-
pute or difficulty may be made verbally and/or in
writing;

(c) The parties may individually or collectively seek
advice from any appropriate organisation or person
in an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or the General Manager of the Health Serv-
ice (or his/her nominee) of the existence of a dispute
or disagreement;

(e) The Secretary of the HSOA (or his/her nominee) and
the General Manager of the Health Service (or his/
her nominee) shall confer on the matters notified by
the parties within five working days and—

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(4) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

13.—HOURS
This clause replaces Clause 13.—Hours of the Hospital Sala-

ried Officers Award No. 39 of 1968.
(1)(a) The ordinary hours of work shall be an average of

thirty eight per week and shall be worked by one of
the following arrangements—

(i) Ordinary hours of work of thirty eight per
week;

(ii) Flexitime roster covering a settlement period
of four weeks;

(iii) Actual hours of seventy six over nine days with
the tenth day to be taken as a paid rostered
day off;

(iv) Such other arrangements as are agreed between
the employer and employee. Provided that pro-
posed hours of duty where set outside the terms
of this Agreement shall be subject to ratifica-
tion of the WA Industrial Relations
Commission.

(v) In addition to the above arrangements, where
the employee and the employer so agree in
writing, shifts of not more than 12 hours may
be worked.

(vi) Subject to meal breaks prescribed hours are to
be worked as one continuous period

(b) Subject to the following, where the employer and an
employee or group of employees agree in writing,
shifts of up to 12 hours may be worked provided the
average normal hours worked in a shift cycle or set-
tlement period does not exceed 76 per fortnight.

(i) While recognising that in the course of an av-
eraging process there may be some individual
variances, the terms and conditions of the shift
agreement shall on balance be no less favour-
able than those prescribed by this Agreement;

(ii) The period of the shift cycle or settlement pe-
riod over which the arrangement may extend
shall be clearly defined;

(iii) The arrangement shall allow for a minimum
of one clear day off in each 7 days;
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(iv) The arrangement may allow for additional time
off in lieu of penalty rates;

(v) The arrangement may allow for salary aver-
aging of regular penalties and allowances
including penalties for working on a public
holiday;

(vi) Any proposed arrangement or agreement
which extends beyond these parameters must
be referred to the Industrial Relations Com-
mission for ratification.

(c) Where the employer has made a definite decision to
introduce changes to shift rosters or employees’ or-
dinary hours, the employer shall notify the employees
who may be affected by the proposed changes and
the Union as soon as the decision has been made and
before the changes are to be introduced.

(d) The operation of working arrangements prescribed
in paragraph (a) above, shall be consistent with the
working arrangements prescribed in this clause.

(2) Ordinary Hours
Subject to the Award clauses other than those expressly re-

placed by this Agreement, the spread of ordinary hours will be
from 6.00am to 6.00pm Monday to Friday inclusive with a
meal break of not less than 30 minutes nor more than 60 min-
utes to be taken between 12.00 noon and 2.00pm, provided
that an employee may with prior approval of their supervisor
be allowed to extend the meal break beyond 60 minutes to a
maximum of 90 minutes.

(3) Other Working Arrangements
(a) The ordinary hours of duty observed may be varied

in accordance with subclause (1)(a)(iv) so as to make
provisions for—

(i) the attendance of employees for duty on a Sat-
urday, Sunday, or Public Holiday.

(ii) the performance of shift work including work
on Saturdays, Sundays or Public Holidays; and

(iii) the nature of the duties of an employee or class
of employees in fulfilling the responsibilities
of their office.

Provided that where the hours of duty are so varied
an employee shall not be required to work more than
five hours continuously without a break unless agreed
in writing between the employee and the employer.

(b) Notwithstanding the above, where it is considered
necessary to provide a more economic operation, the
employer may authorise the operation of alternative
working arrangements in the hospital/health service,
or any branch or section thereof.
The continuing operation of any alternative working
arrangements, so approved, will depend on the em-
ployer being satisfied that the efficient functioning
of the hospital/health service is being enhanced by
its operation.
Such alternative working arrangements shall be in
accordance with subclause (1)(a)and (d).

(4) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall
be the responsibility of the employer. The ros-
ter will indicate the minimum staffing and any
other requirements in respect to starting and
finishing times, lunch break coverage and
flexileave.

(ii) The roster shall cover a settlement period of
four weeks and shall be made available to all
affected employees no later than three days
prior to the settlement period commencing.

(iii) The roster shall be prepared in consultation
with the affected employees, subject to the
employer retaining the right to determine ar-
rangements to suit the operational needs of the
department.

(iv) Subject to four weeks notice being given to
affected employees, the employer may with-
draw authorisation of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average

of 7 hours 36 minutes per day which may be
worked with flexible commencement and fin-
ishing times in accordance with the provisions
of this subclause, provided that the required
hours of duty for each four week settlement
period shall be 152 hours.

(ii) For the purpose of leave and Public Holidays,
a day shall be credited as 7 hours 36 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and sub-
ject to the concurrence of the supervisor, employees
may select their own starting and finishing times
within the following periods—

6.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour

break)
3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the
employer and the employee.

(e) Lunch Break
(i) An employee shall be allowed to extend the

meal break between 11 am and 2.30 pm of not
less than 30 minutes but not exceeding 60
minutes except as provided below.

(ii) An employee may be allowed to extend the
meal break beyond 60 minutes to a maximum
of 90 minutes. Such an extension is subject to
prior approval of the employee’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster

and subject to the prior approval of the super-
visor, an employee may be allowed a
maximum of two full days or any combina-
tion of half days and full days that does not in
total exceed two days in any one settlement
period.

(ii) Approval to take flexileave is subject to the
employee having accrued sufficient credit
hours to cover the absence prior to taking the
leave. In exceptional circumstances and with
the approval of the employer, flexileave may
be taken before accrual subject to such condi-
tions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a

settlement period which shall consist of four
weeks.

(ii) The settlement period shall commence at the
beginning of a pay period.

(iii) The required hours of duty for a settlement
period shall be 152 hours.

(h) Credit Hours
(i) Credit hours in excess of the required 152

hours to a maximum of 7 hours 36 minutes
are permitted at the end of each settlement
period. Such credit hours shall be carried for-
ward to the next settlement period.

(ii) Credit hours in excess of 7 hours 36 minutes
at the end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a

maximum of 4 hours are permitted at the end
of each settlement period.
Such debit hours shall be carried forward to
the next settlement period.

(ii) For debit hours in excess of 4 hours, an em-
ployee shall be required to take leave without
pay for the period necessary to reduce debit
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hours to those specified in subparagraph (i) of
this subclause.

(iii) Employees having excessive debit hours may
be required to work standard working hours
in addition to not being paid for the number of
hours in excess of the debit hours permitted at
the end of each settlement period.

(j) Maximum Daily Working Hours
Subject to subclause (1)(b), a maximum of 10 hours
may be worked in any one day.

(k) Study Leave
Where study leave has been approved by the em-
ployer, credits will be given for education
commitments falling within the ordinary hours of
duty and for which “time off” is necessary to allow
for attendance at formal classes.

(l) Overtime
(i) Employees receiving at least one day’s prior

notice of overtime shall be required to work
the ordinary hours of duty determined by the
employer under subclause (1) of this clause.

(ii) Where an employee is required to work over-
time at the conclusion of a day with less than
one day’s notice, and

(aa) where the employee has at the com-
mencement of that day 2 hours or more
flexitime credits, the employee shall be
paid overtime after 5 hours work on that
day, or for time worked after 3.30 pm,
whichever is the later, or

(bb) where that employee has commenced
duty prior to 8.30 am and has, at the
commencement of that day, less than 2
hours flexitime credits, the employee
shall be paid overtime, for time worked
after the completion of ordinary hours
of duty or after working 7 hours 36
minutes on that day, whichever is the
earlier, or

(cc) where that employee has commenced
work after 8.30 am and has, at the com-
mencement of that day, less than 2
hours flexitime credits, the employee
shall be paid overtime for time worked
after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is
the earlier.

(iii) Where an employee is required to work over-
time at the beginning of a day with less than
one day’s notice, that employee shall be paid
overtime for any time worked prior to the com-
mencing time for ordinary hours of duty
determined by the employer under subclause
(1) of this clause.

(5) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of
a nine day fortnight where the ordinary hours
of duty of 76 hours a fortnight are worked over
nine days of the fortnight, exclusive of work
performed on Saturday, Sunday and the spe-
cial rostered day off, with each day consisting
of 8 hours and 27 minutes.

(ii) The employer shall determine employees’
commencing and finishing times between the
spread of 6.00 am and 6.00 pm, in order to
ensure that departmental requirements are met
on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accord-
ance with the standard provisions of this clause.

(c) Special Rostered Day Off
Each employee shall be allowed one special rostered
day off each fortnight in accordance with a roster
prepared by management showing days and hours

of duty and special rostered days off for each em-
ployee.

(d) Leave and Public Holidays.
For the purposes of leave and Public Holidays, a day
shall be credited as 8 hours 27 minutes notwithstand-
ing the following—

(i) When a Public Holiday falls on an employ-
ee’s special rostered day off the employee shall
be granted a day in lieu of the holiday prior to
the conclusion of the current fortnight.

(ii) For a Public Holiday occurring during a pe-
riod of annual leave, an additional day will be
added to the period of leave irrespective of
whether it falls on a rostered work day or spe-
cial rostered day off.

(iii) A four week annual leave entitlement is
equivalent to 152 hours, the equivalent to
eighteen rostered working days of 8 hours 27
minutes, and two special rostered days off.

(iv) An employee who is sick on a special rostered
day off will not be granted sick leave for that
day, and will not be credited with an additional
day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall
apply for work performed prior to an employee’s
nominated starting time and after an employee’s
nominated ceasing time in accordance with
subparagraph (a)(ii) and on an employee’s special
rostered day off.

(f) Study Leave
Credits for Study Leave will be given for educational
commitments falling due between and employee’s
nominated starting and finishing times.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time Em-

ployees of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Part-time workers aged 21 years or more shall be paid at
a rate pro-rata to the rate prescribed for the class of work for
which they are engaged in the proportion to which their fort-
nightly hours bear to 76 hours per fortnight.

(2) When a part-time worker as defined by the Hospital Sala-
ried Officers Award No. 39 of 1968, commences employment
on or after the 1 July 1996, he/she shall accrue service to-
wards progression onto subsequent salary increments within a
salary level, on a pro-rata basis of the number of hours worked
to full time hours.

(3) Provided that relevant prior service and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

15.—MEDICAL IMAGING TECHNOLOGISTS
This provision replaces Clause 12. of the Hospital Salaried

Officers Award No. 39 of 1968.
Notwithstanding anything contained elsewhere in this Agree-

ment or in the Hospital Salaried Officers Award No. 39 of
1968, Medical Imaging Technologists who were prior to this
Agreement employed on a thirty-five hour and four week an-
nual leave basis shall as a result of the registration of this
Agreement, be employed on a thirty-five and a half (35.5) hour
week and four week annual leave basis.

16.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
(1) The following days or the days observed in lieu thereof

shall subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day. Provided that another day may be taken as a holi-
day by arrangement between the parties in lieu of any of the
days named in this subclause.
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(2) With effect from 1 April 1996 employees covered by
this Agreement shall not be eligible to receive the two floating
holidays otherwise provided for by Operational Instruction 657/
95 and Circular to Ministers No. 1 of 1994 issued by the Of-
fice of The Premier.

17.—LONG SERVICE LEAVE
This clause replaces Clause 19. Long Service Leave of the

Hospital Salaried Officers Award No. 39 of 1968 with effect
from date of registration.

(1) An employee shall be entitled to thirteen weeks paid long
service leave on the completion of ten years of continuous
service and an additional thirteen weeks paid long service leave
for each subsequent period of seven years of continuous serv-
ice completed by the employee.

(2) Notwithstanding subclause (1), an employee in employ-
ment with an employer respondent to the Hospital Salaried
Officers Award No. 39 of 1968 at the time of the inception of
this agreement shall retain the proportion of long service leave
accrued at the rate provided by the Award or relevant agree-
ment, as the case may be, at that time, and shall accrue the
balance in accordance with sub clause (1) of this clause.

(3) Upon application by an employee, the employer may
(subject to subclause (4) of this Agreement, approve of the
taking by the employee—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of half the period of long service leave on double
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(c) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay;
or half such period on double pay

(d) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(4) Long service leave may be taken in weekly multiples on
full, half or compacted pay provided that where an employees
remaining portion of accrued untaken leave entitlement is less
than a week such portion may be taken.

(5) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the
long service leave, and extra days in lieu thereof shall not be
granted.

(6) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years next after
becoming entitled thereto: Provided that the employer may
approve the accumulation of long service leave not exceeding
twenty six weeks.

(7)(a) An employee who;
i) at or before the certification of this agreement

was employed by the Laverton and Leonora
Service Board, and has completed at least 15
years continuous service within the Western
Australian Public Sector; or

ii) commenced employment with the Laverton
and Leonora Health Service Board after the
certification of this agreement and has com-
pleted at least 15 years continuous service
within the Western Australian Public Sector
Health Industry;

may, by agreement with the employer, take pro-rata
long service leave provided that the employee has
completed at least three years continuous service with
the Laverton and Leonora Health Service Board im-
mediately prior to taking this leave.

(8) For the purposes of subclause (7), the Western Austral-
ian Public Sector Health Industry shall mean the Minister for
Health, the Commissioner of Health and all Public Sector
Hospitals, Health Services and Agencies constituted under the
Hospitals and Health Services Act 1927.

(9) Where an Employee has been redeployed at the direc-
tion of a Western Australian Public Sector Employer, three
years continuous service for the purposes of subclauses (7) of
this Clause shall be calculated including the service with such
previous employer or employers.

(10) An employee who resigns having not qualified to be
paid pro-rata long service leave in accordance with subclause
(8) shall, subject to subclause (12), be entitled to payment for
accrued long service leave only.

(11) An employee who is dismissed, shall not be entitled to
long service leave or payment for long service leave other than
leave that had accrued to the employee prior to the date of the
offence for which the employee is dismissed provided that an
employee who is dismissed through no fault of his/her own
and who having completed at least 15 years continuous serv-
ice, calculated in accordance with the provisions of this Clause,
and having completed at least three years continuous service,
calculated in accordance with the provisions of this Clause,
with the Laverton and Leonora Health Service Board immedi-
ately prior to dismissal shall, in addition to any accrued long
service leave be paid pro-rata long service leave.

(12) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty-five years or who has retired on the grounds of
ill health, provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had completed
not less than three years’ continuous service before
the date of his/her retirement.

(c) To the widow or widower of an employee or such
other person as may be approved by the employer in
the event of the death of an employee: Provided that
no payment shall be made for pro-rata long service
leave unless the employee had completed not less
than twelve months’ continuous service prior to the
date of his/her death.

(13) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies and no such payment
shall exceed the equivalent of twelve months’ salary.

(14) Long service leave accrued prior to the issue of the
Hospital Salaried Officers Award No. 39 of 1968 shall remain
to the credit of each employee.

(15) Subject to the provisions of subclauses (6), (10), (11),
(12) and (16) of this clause, the service of an employee shall
not be deemed to have been broken—

(a) by resignation, where he/she resigned from the em-
ployment of an employer a party to the Award and
commenced with another employer a party to the
Award within one working week of the expiration of
any period for which payment in lieu of annual leave
or holidays has been made by an employer party to
the Award from whom he/she resigned or, if no such
payment has been made, within one working week
of the day on which his/her resignation became ef-
fective; or

(b) by any absence approved by the employer as leave
whether with or without pay.

(16) The expression “continuous service” in this clause in-
cludes any period during which an employee is absent on full
pay or part pay, from his/her duties with any employer party
to the Award, but does not include—

(a) any cumulative period exceeding two weeks in any
one anniversary year during which the employee is
absent on leave without pay;

(b) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
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actually entitled the employee to long service leave,
including pro-rata long service leave, under this
clause.

(17) Portability
(a) Where an employee was, immediately prior to being

employed by the Laverton and Leonora Health Serv-
ice Board, employed in the service of: The
Commonwealth of Australia, or any other State Gov-
ernment of Australia, or any Western Australian State
public sector or state government employer, and the
period between the date when the employee ceased
previous employment and the date of commencing
employment by a respondent to this Agreement does
not exceed one week, that employee shall be entitled
to long service leave determined in the following
manner—

(i) the pro rata portion of long service leave to
which the employee would have been entitled
up to the date of appointment under the Public
Sector Management Act, shall be calculated
in accordance with the provisions that applied
to the previous employment referred to, but in
calculating that period of pro rata long service
leave, any long service leave taken or any ben-
efit granted in lieu of any such long service
leave during that employment shall be de-
ducted from any long service leave to which
the employee may become entitled under this
clause; and

(ii) the balance of the long service leave entitle-
ment of the employee shall be calculated upon
appointment by a respondent to this Agree-
ment in accordance with the provisions of this
clause.

(b) Nothing in this clause confers or shall be deemed to
confer on any employee previously employed by the
Commonwealth or by any other State of Australia
any entitlement to a complete period of long service
leave that accrued in the employee’s favour prior to
the date on which the employee commenced with
the Laverton and Leonora Health Service Board. At
the request of the employee and with the agreement
of the employer, an employee may be paid in lieu of
taking a portion of long service leave.

18.—SICK LEAVE
This provision replaces subclause (7) of Clause 18.—Sick

Leave of the Hospital Salaried Officers Award No. 39 of 1968.
The basis for the cumulative accrual of sick leave shall be—

Leave On
Full Pay

Working Days
(a) On date of employment of the employee ..........  5
(b) On completion by the employee of

six months’ service ...........................................  5
(c) On completion by the employee of

twelve months’ service .....................................  10
(d) On completion of each additional

twelve months’ service .....................................  10
Provided that where an employee has accrued sick leave on

half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted to
the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.

19.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(1) Family Leave
(a) In this subclause “family member” means the em-

ployee’s spouse, defacto spouse, child, step child,
parent, step parent. This entitlement will also apply
to another person who lives with the employee as a
member of the employee’s family.

(b) The employee is entitled to use up to 38 hours of his/
her personal accrued sick leave to care for an ill fam-
ily member each year, providing the employee must
maintain a minimum of 10 days of sick leave avail-
able for personal use in each year. Subject to
subclause (e), all family leave taken is deducted from
the employee’s sick leave entitlement.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for

Sick Leave under the Award.
(e) Where an employee has insufficient accrued sick

leave, by mutual agreement, up to five days of an-
nual leave may be used for the purpose of family
leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee;

(iii) the parent or step-parent of the employee;
(iv) the brother, sister, step brother or step sister;

or
(v) any other person, who immediately before that

person’s death, lived with the employee as a
member of the employee’s family,

be eligible for up to two (2) days bereavement leave,
provided that at the request of an employee the em-
ployer may exercise a discretion to grant bereavement
leave to an employee in respect of some other per-
son with whom the employee has a special
relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims to be entitled to paid leave

under paragraph (a) of this subclause is to provide to
the employer, if so requested, evidence that would
satisfy a reasonable person as to—

(i) the death that is the subject of the leave sought;
and

(ii) the relationship of the employee to the de-
ceased person.

(e) An employee requiring more than two days bereave-
ment leave in order to travel overseas in the event of
the death overseas of a member of the employees
immediate family may, upon providing adequate
proof, in addition to any bereavement leave to which
the employee is eligible, have immediate access to
annual leave and/or accrued long service leave in
weekly multiples and/or leave without pay provided
all accrued leave is exhausted.

(3) Special Personal Leave
(a) Without Pay

The employer may upon the request of an employee,
grant that employee special leave without pay for
any special or personal reason.

(b) Use of Annual Leave
The employer may, upon the request of an employee
and with sufficient cause being shown, which may
in the circumstances be with little notice, grant that
employee single days of annual leave for pressing
personal emergencies.

20.—ALLOWANCES
(1) Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, be calculated using the salary rates
as prescribed at Clause 32.—Salaries of this Agreement.

21.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or sala-
ries of the employee.
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(2) One-off Overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made,
or in the period immediately following the pay period in which
it was discovered that overpayment has occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate at which it was overpaid or $50 per week, depending on
which is the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) The employer is required to notify the employee of their
intention to recoup overpayment and to consult with the em-
ployee as to the appropriate recovery rate.

22.—PARENTAL LEAVE
This clause replaces the Clause 18 (a) Maternity Leave of

the Hospital Salaried Officers Award No. 39 of 1968 within
the award. Subject to the terms of this clause employees are
entitled to parental leave and to work part-time in connection
with the birth or adoption of a child.

(1) Definitions
For the purpose of this clause—

(a) “Child” means a child of the employee under the age
of one year except for adoption of a child where
“child” means a person under the age of five years
of age who is placed with the employee for the pur-
pose of adoption, other than a child or step-child of
the employee or of the partner of the employee or
child who has previously lived continuously with the
employee for a period of six months or more.

(b) “parental leave” means maternity, paternity or adop-
tion leave taken in accordance with this clause.

(2) Basic entitlement
Parents who have completed 12 months continuous employ-

ment are entitled to 52 weeks unpaid parental leave in relation
to the birth or adoption of their child. For females maternity
leave may be taken and for males paternity leave may be taken.
Adoption leave may be taken in the case of adoption.

(3) Maternity leave
(a) An employee will provide to the employer at least

ten weeks in advance of the expected date of con-
finement of parental leave—

(i) a certificate from a registered medical practi-
tioner stating that she is pregnant and the
expected date of confinement; and

(ii) written notification of the date on which she
proposes to commence maternity leave, and
the period of leave to be taken.

(b) Subject to subclause (2) and unless agreed otherwise
between employer and employee, an employee may
commence parental leave at any time within six
weeks immediately prior to the expected date of the
birth.

(c) Where an employee continues to work within the
six week period immediately prior to the expected
date of birth, or where the employee elects to return
to work within six weeks after the birth of the child,
an employer may require the employee to provide a
medical certificate stating that she is fit to work on
her normal duties.

(d) Where the pregnancy of an employee terminates af-
ter 27 weeks and the employee has not commenced
maternity leave, the employee may take unpaid spe-
cial maternity leave of such period as a registered
medical practitioner certifies as necessary, except that
where an employee is suffering from an illness not
related to the direct consequences of the birth, an
employee may be entitled to paid sick leave in leiu
of, or in addition to, special maternity leave.

(e) Where leave is granted under subclause (3)(d), dur-
ing the period of leave an employee may return to
work at any time, as agreed between the employer
and the employee provided that time does not ex-
ceed four weeks from the recommencement date
desired by the employee.

(4) Paternity leave
An employee will provide the employer at least ten weeks

prior to each proposed period of paternity leave with—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement, or states the
date on which the birth took place; and

(b) written notification of the date on which he proposes
to start and finish the period of paternity leave.

(5) Adoption leave
(a) The employee will notify the employer at least ten

weeks in advance of the date of commencement of
adoption leave and the period of leave to be taken.
An employee may commence adoption leave prior
to providing such notice where through circumstances
beyond the control of the employee, the adoption of
a child takes place earlier.

(b) The employer may require an employee to provide
confirmation from the appropriate government au-
thority of the placement.

(c) Where the placement of child for adoption with an
employee does not proceed or continue, the employee
will notify the employer immediately and the em-
ployer will nominate a time not exceeding four weeks
for the employee’s return to work.

(d) The employer shall grant an employee who is seek-
ing to adopt a child such unpaid leave as is required
by the employee to attend compulsory interviews or
examinations are necessary as a part of the adoption
procedure. Where paid leave is available to the em-
ployee, the employer may require the employee to
take such leave in lieu of unpaid leave.

(6) Variation of period of parental leave
Unless agreed otherwise between the employer and em-

ployee, an employee may apply to their employer to change
the period of parental leave on one occasion. Any such change
to be notified at least four weeks prior to the commencement
of the changed arrangements.

(7) Variation of notice period
Notwithstanding the requirement to give at least 10 weeks

notice of the date of commencement of parental leave, such
notice may be for a greater or lesser period, where it is neces-
sary to vary the date of commencement of parental leave due
to a variation in the actual date of arrival of the child. Such
variation does not count as a variation for the purposes of
subclause (7) of this clause.

(8) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental

leave, access other paid leave entitlements which they have
accrued, such as annual leave and long service leave, subject
to the total amount of leave not exceeding 52 weeks.

(9) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion

of a registered medical practitioner, illness or risks
arising out of the pregnancy or hazards connected
with the work assigned to the employee make it in-
advisable for the employee to continue at her present
work, the employee will, if the employer deems it
practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the
commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the
employee may elect, or the employer may require
the employee, to commence parental leave.

(10) Entitlement to Part-Time Employment
(a) Where an employee is pregnant, and has a doctors

certificate advising that it would be preferable for
the employee to work part-time, or eligible for pa-
rental leave, and where the employer agrees, the
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employee may work part-time in one or more peri-
ods at any time until the child’s second birthday or
until the second anniversary of the placement of the
child.

(b) The work to be performed part-time need not be the
work performed by the employee in his or her former
position.

(11) Returning to work after a period of parental leave.
(a) An employee will notify of their intention to return

to work after a period of parental leave at least four
weeks prior to the expiration of the leave.

(b) An employee will be entitled to the position which
they held immediately before proceeding on paren-
tal leave. In the case of an employee transferred to a
safe job pursuant to subclause (8), the employee will
be entitled to return to the position they held imme-
diately before such transfer.

(c) When such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, the employee
will be entitled to a position as nearly comparable in
status and pay to that of their former position.

(12) Replacement employees
(a) A replacement employee is an employee specifically

engaged or temporarily promoted or transferred, as
a result of an employee proceeding on parental leave.

(b) A replacement employee will be informed of the tem-
porary nature of the employment and of the rights of
the employee who is being replaced.

23.—EMPLOYEE MOBILITY
(1) This clause will apply to all current and prospective

employees of the Laverton and Leonora Health Service Board.
(2) The parties agree that the provision of appropriate levels

of health care is better able to be facilitated where the workforce
is prepared to be mobile in the sense of being able to work in
more than one position and where appropriate able to move on
a temporary or permanent basis to a different location and or
position.

(3) It is agreed that employee mobility should;
(a) not impose unreasonable difficulties, out of pocket

expenses, or otherwise impact adversely on employ-
ees; or

(b) subject to the provisions of this clause, be as far as
practicable, voluntary.

(4) Staffing mobility, administered in accordance with the
standards and principles contained in this clause, within the
Laverton and Leonora Health Service region will benefit em-
ployees through providing:

(a) access to a greater variety of employment opportu-
nities

(b) the opportunity to develop and acquire a wide range
of skills, competencies and work experience;

(c) expanded opportunities in terms of career develop-
ment; and

(d) improved employment security.
(5) Employees agree to be prepared to give reasonable con-

sideration to any proposal in regard to their mobility which
meets the principles and requirements of this clause.

(6) The parties agree that in giving effect to the mobility
provisions of this clause, both the organisation’s and employ-
ee’s needs are to be considered including:

(a) ensuring that the careers of employees are not disad-
vantaged;

(b) consideration of family & career responsibilities;
(c) availability of transport and its cost;
(d) reimbursement of the employee for any reasonable

costs incurred by the employee as a result of a tem-
porary or permanent move made.

(e) matching skill level and professional suitability of
any temporary job opportunity or permanent new po-
sition;

(f) availability of training and support to assist the em-
ployee with any skills deficit in respect to the

requirement of the temporary job opportunity or per-
manent new position.

(g) consideration of the employee’s ability to cope with
the temporary or permanent change;

(h) adequate support to assist the employee with deal-
ing with the change involved in moving to another
job on either a temporary or permanent basis.

(7) The parties acknowledge the above and any other rea-
sonable considerations can only be properly assessed through
consultation between the employer, employee and the union.
When considering the reasonableness of any proposed move
the level of the employee and the relative cost to the employee
of any move will be taken into account. Subject to family and
social commitments and the suitability of the position, the
higher the classification of the employee, the more the em-
ployee can be expected to demonstrate flexibility in regard to
mobility.

(8) The parties agree that they will assist in the introduction
of this initiative on the following basis:

(a) Relief. It is agreed that all positions, which for op-
erational reasons are required to be relieved, will be
relieved.

(i) Relief is defined as: “Planned relief” which is
relief in positions for which a minimum of four
weeks notice can reasonably be given. It is
likely that planned relief will usually be for
the cover of leave, higher duties and relief for
vacancies caused by special projects and the
like. “Unplanned relief” which is relief at short
notice for unplanned absences such as sick
leave, family leave, urgent operational require-
ments and the like.

(ii) Employees may agree to relieve in positions
at the request of their supervisor to meet short-
term operational requirements.

(iii) Where possible, all such relief will be provided
on a voluntary basis, and vacancies will be
notified and open to all eligible employees and
awarded on the basis of merit.

(iv) Where no suitable employee has volunteered,
and it is not reasonable to recruit from outside
the health service, or in exceptional circum-
stances, following consultation with the
employee, an employee may be required to
relieve in a position provided that—

(aa) the position is suitable;
(bb) due consideration is given to the em-

ployees personal commitments;
(cc) the employee will not be financially

disadvantaged;
(v) Where an employee has been directed to re-

lieve in a position on more than two occasions
in a calendar month, the employee may seek a
review of the decision.

(vi) The relieving employee has the right to return
to their substantive position at the end of the
period of relief, as does the person whose po-
sition is being relieved.

(b) Temporary Transfer. Subject to agreement between
the employer and employee, an employee may be
transferred to another position within the Laverton
and Leonora Health Service Board on a temporary
basis, provided that:

(i) the employer and employee mutually agree the
decision to transfer;

(ii) the period of time is defined;
iii) the transfer is at a comparable classification

level; and
(iv) the employee is formally notified of the agreed

duties and these are commensurate with the
substantive classification of the employee.

(v) where an employee has agreed to a temporary
transfer the employee may not capriciously
withdraw their agreement to that transfer.
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(c) Permanent Transfer. Subject to agreement between
the parties, an employee may be transferred to an-
other position within the Laverton and Leonora
Health Service Board on a permanent basis, provided
that:

(i) the employer and employee mutually agree the
decision to transfer;

(ii) the transfer is at a comparable classification
level; and

(iii) the employee is formally notified of the agreed
duties and these are commensurate with the
substantive classification of the employee.

(d) Restructure. Where the requirement for mobility
arises out of an organisational restructure the relevant
provisions of the award together with the relevant
legislation applies.

24.—ANNUAL RECREATION LEAVE
This clause replaces subclauses 4 to 14 inclusive of Clause

16 Holidays and Annual Leave of the Hospital Salaried Offic-
ers Award No. 39 of 1968 from the date this agreement is
certified.

(1) An employee is entitled to twenty days paid annual rec-
reation leave, excluding public holidays, for each year of full
time service. A year of service is calculated on an anniversary
of employment basis. On termination an employee is entitled
to be paid out accrued and prorata leave.

(2) If a public holiday falls on a day of annual leave an extra
day will be added to the annual recreation leave.

(3) Annual leave accrues pro rata on a weekly basis and is
cumulative.

(4) On the termination of an employee, the employer shall
pay the employee any accrued and pro- rata annual leave, or
the employee shall repay any pay for annual leave taken if the
employee resigns prior to the annual leave accruing.

(5) An employee shall be entitled to take up to 20 consecu-
tive working days of annual recreational leave at any one time.
More consecutive days may be taken by mutual agreement.
The employer must approve the time at which annual leave is
taken, provided the employer shall not unreasonably withhold
agreement to a request for leave by an employee. The resched-
uling of leave should be done in consultation with the employee.
Unless provided otherwise in this agreement, annual recrea-
tional leave is not to be taken in periods of less than one day.

(6) The employee should not normally accrue more than forty
days annual leave except with the written permission of the
employer.

(7) The employer may require the employee to take any ac-
crued leave entitlement where an employee has accrued forty
days annual leave or more.

(8) The employee may be paid in lieu of taking accrued an-
nual leave if the employer and employee agree to this in writing
and provided that the payment in lieu of annual leave will not
exceed the equivalent of two weeks annual leave in any one
calendar year unless agreed by the employer.

(9) An employee shall take a minimum of two weeks annual
leave per twelve months of continuous service.

(10) Annual leave shall be paid at the employee’s ordinary
rate of salary which in the case of shift workers includes the
shift and weekend penalties the worker would have they would
have received had they not proceeded on annual leave. Where
it is not possible to calculate the shift and weekend penalties
the employee would have received the employee shall be paid
at the rate of the average of such payments made each week
over the four weeks prior to taking leave.

(11) Leave loading will not be paid to the employee for leave
accrued during the period of this enterprise agreement instead
this will be converted to three and a half days leave per an-
num.

Any leave loading outstanding from past credits will be paid
out at the commencement of this agreement or by agreement
between the employer and employee can be converted to leave.

(12) An employee may apply, in writing, to have the addi-
tional weeks leave paid out in lieu of taking such leave.

(13) An employee will receive two days for travel each year
and these must be attached to a period of leave. A train fare is

payable, on application to the employer, to each employee and
their eligible dependents every second anniversary year. This
will be no more than the equivalent of an economy return train
fare to Perth. This payment is not retrospective and must be
used in the year it falls due.

(14)(a) Shift workers who are rostered to work their ordi-
nary hours on Sundays and or public holidays during
a qualifying period for annual leave purposes shall
be entitled to receive additional annual leave as fol-
lows—

(i) If thirty five ordinary shifts on such days have
been worked—on week.

(ii) If less than thirty five ordinary shifts on such
days have been worked the employee shall be
entitled to have one additional day’s leave for
each seven ordinary shifts so worked, provided
that the maximum additional leave shall not
exceed five working days.

(b) An employee may apply, in writing, to have the ad-
ditional weeks leave paid out in lieu of taking such
leave.

(15) The provisions of this clause do not apply to casual
workers

(16) A full time employee who, during a qualifying period
towards a and entitlement of annual leave was employed con-
tinuously on both a full and part-time basis may elect to take a
lesser period of annual leave calculated by converting the part-
time service to equivalent full time service.

25.—FORTY EIGHT—FIFTY TWO WEEKS
WORKING ARRANGEMENT

A “forty eight—fifty two weeks working arrangement” is a
system of work whereby an employee forfeits four weeks sal-
ary per year in order to accumulate an additional four weeks
leave per year. (The resultant 48 weeks salary is averaged over
52 weeks.) The purpose of this clause is to facilitate such a
work arrangement within the parameters of the Agreement. A
variation of this arrangement can be 49/50/ or 51 weeks aver-
aged over 52 weeks.

(1) At the request of an employee or group of employees the
employer may subject to operational requirements agree to
enter into a forty eight—fifty two weeks working arrange-
ment. For the purposes of this subclause, and without limiting
the meaning of the term, “operational requirements” may in-
clude:

(a) availability of suitable cover;
(b) whether a forty eight—fifty two work arrangement

is offered to any other employees at the work site or
in a particular work unit;

(c) any costs, including set-up costs the employer would
incur should if it agreed to a forty eight—fifty two
work arrangement in a particular circumstance;

(d) the impact of the work arrangement on other em-
ployees; and

(e) patient, client, customer and service requirements;
Provided that in refusing any request to enter into a
forty eight—fifty two work arrangement.

(2) The portion of the employee’s salary to be forfeited will
be calculated as a fortnightly amount and the employee’s fort-
nightly salary will be decreased by that amount over the life of
the agreement to enter the forty eight—fifty two work arrange-
ment.

(3) All leave will be paid at the reduced rate provided that
the additional leave provided for under this clause continues
to accrue while the employee is on leave.

(4)(a) All overtime rates, shift allowances, on call allow-
ances, availability allowances and any other
allowances which are salary based will be based on
100% of the employees ordinary salary but will not
be payable for the additional four weeks leave.

(b) All other allowances will also be paid at the 100%
rate except during the four weeks additional leave.

(5) An employee who fails to clear the additional four (4)
weeks leave within twelve (12) months of the leave becoming
due will lose the leave entitlement and the salary previously
forfeited in lieu of leave will be repaid to the employee at the
rate it was forfeited.
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(6) Withdrawal from the arrangement by the employee shall
be by the employee giving the employer one months notice, or
a lesser period if agreed, provided that in the giving of such
notice the employee may not unreasonably refuse to extend
the notice period where to not do so may have a significant
effect in regard to the family responsibilities of another em-
ployee.

(7) Notice of discontinuance of the arrangement by the em-
ployer, shall be by the giving of one month’s notice in writing,
or a lesser period if agreed,

(8) Subject to the provisions of subclause (5) an employee
may not be required to work a forty eight—fifty two work
arrangement.

26.—HIGHER DUTIES ALLOWANCE
This clause replaces Clause 11 Higher Duties in the Hospi-

tal Salaried Officers Award No. 39 of 1968.
(1) An employee who is directed by the employer and/or

appointed for a defined period, of five or more consecutive
working days, to act in an office which is classified higher
than his/her substantive position shall be paid an allowance
according to the proportion of the higher duties which were
assigned.

(2) If the employee has been paid a higher duties rate for a
continuous period of twelve months or more, the higher duties
allowance will be added for up to four weeks of annual recrea-
tional leave or up to four weeks of any other approved leave of
absence for each period of 12 months so worked.

(3) Where an employee is acting for a period of between one
and four consecutive days while not receiving higher duty al-
lowance the period of service should be recorded on the
employee’s record of service for their C.V.

27.—SPECIAL LEAVE
Employees may be granted leave for the following—

• International sporting events
• Defence force reserves
• State emergency service volunteers
• Personal emergencies

Employees must submit a written request for leave and the
Employer shall consider the request having regard to patient
care and operational requirements. The Employer’s decision
on the application and also whether the leave is to be paid or
unpaid shall be final.

28.—SKILLS DEVELOPMENT LEAVE
(1) In this clause, an “approved course” is an accredited

course of study, conference or workshop undertaken by the
Employee which in the Employers view—

(a) is relevant to the business outcomes to be achieved
by the Employee;

(b) is relevant to the current and emerging business needs
of the Employer;

(c) enhances the career development of the Employee;
and

(d) does not unduly affect or inconvenience the opera-
tions of the Employer.

The Employer may grant an Employee leave with pay to
undertake part-time study for an approved course. The amount
of leave may be up to 38 hours within a 12 month period.

(2) Where paid study leave is provided for formal study pe-
riods with a college or university the Employee shall undertake
at least 50% of formal study in their own time.

(3) The Employee may be required to provide evidence to
the employer of attendance and satisfactory progress with
studies.

(4) The Employer may grant the Employee leave to attend
an approved course during the Employee’s hours of duty and
may require the employee to make up the hours in a way ap-
proved by the Employer. Alternatively, the Employer may grant
unpaid leave.

(5) The Employer may upon considering the merits of the
case, grant the Employee full time study leave with pay for a
period not extending beyond the Employee’s period of engage-
ment provided that—

(a) The course or similar is not available locally;

(b) The course must be a highly specialised course with
direct relevance to the Employee’s position and to
the Health Service’s corporate strategies and goals;

(c) The Employer may also take into consideration pre-
vious applications for study leave and whether the
study undertaken during those periods has been suc-
cessfully completed.

29.—JURY SERVICE
If the Employee is required to serve on a jury the Employee

will receive paid leave for the time necessary to perform these
duties. The Employee will claim jurors fees and will pay them
to the Health Service.

30.—WITNESS SERVICE
If the Employee is called or subpoenaed as a witness before

a court or statutory tribunal in relation to a work-related mat-
ter, the Employee may at the discretion of the employer, receive
paid leave for the time necessary to fulfil these duties. Where
the Employee is paid for such leave, he/she will claim and pay
any witness fees received to the Health Service.

31.—WORK-RELATED EXPENSES
The Employer will reimburse to the Employee any approved

and reasonable work related expenses incurred by the Em-
ployee. All requests for reimbursement must include evidence
as to the appropriateness of a claim for reimbursement of any
such expenses.

The Employer may require evidence of the expenses incurred
by the Employee.

32.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) Subject to the provision of Clause 9.—Salaries of the

Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set
in this Clause and shall apply from date of registration until
the expiry of this Agreement.

(2) Minimum Salaries are detailed as follows. The rates of
pay have been adjusted to reflect the increase in Clause 10 of
the Agreement and represent full and final settlement of wage
adjustments provided for in this Agreement.

HSOA EBA RATES EBA RATES EBA RATES
LEVEL PRIOR TO EFFECTIVE 4% @  EFFECTIVE

REGISTRATION REGISTRATION 3% 12 MONTHS
LATER

18 yrs age 16,680            17,347       17,848
19 yrs age 19,306            20,078       20,657
20 yrs age 21,681            22,548       23,199

Level 1
1st year  23,816             24,769        25,483
2nd year 24,551            25,533       26,270
3rd year 25,282            26,293       27,052
4th year 26,011            27,051       27,832

Level 2
1st year  26,742             27,812         28,614
2nd year 27,475            28,574       29,398
3rd year 28,317            29,450       30,299
4th year 28,900            30,056       30,923
5th year 29,760            30,950       31,843

Level 3
1st year  30,777             32,008        32,931
2nd year 31,567            32,830       33,777
3rd year 32,399            33,695       34,667
4th year 33,724            35,073       36,085

Level 4
1st year  34,418             35,795        36,827
2nd year 35,459            36,877       37,941
3rd year 36,527            37,988       39,084
4th year 38,047            39,569       40,710

Level 5
1st year  38,838              40,392         41,557
2nd year 39,926            41,523       42,721
3rd year 41,045            42,687       43,918
4th year 42,196            43,884       45,150
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HSOA EBA RATES EBA RATES EBA RATES
LEVEL PRIOR TO EFFECTIVE 4% @  EFFECTIVE

REGISTRATION REGISTRATION 3% 12 MONTHS
LATER

Level 6
1st year  44,414              46,191        47,523
2nd year 46,060            47,902       49,284
3rd year 48,400            50,336       51,788

Level 7
1st year  49,651              51,637        53,127
2nd year 51,237            53,286       54,824
3rd year 52,880            54,995       56,582

Level 8
1st year  55,280             57,491        59,150
2nd year 57,248            59,538       61,255

Level 9
1st year  60,226              62,635        64,442
2nd year 62,298            64,790       66,659

Level 10
1st year  64,566             67,149         69,086
2nd year 68,214            70,943       72,989

Level 11
1st year  71,128             73,973        76,107
2nd year 74,091            77,055       79,277

Level 12
1st year  78,154             81,280         83,625
2nd year 80,899            84,135       86,562
3rd year 84,029            87,390       89,911

(a) An employee, who is 21 years of age or older on
appointment to a classification equivalent to Level
1, may be appointed to the minimum rate of pay based
on years of service, not on age.

(b) A Medical Typist or Medical Secretary shall be paid
a medical terminology allowance of $1000 per an-
num.
For the purposes of this subclause ‘Medical Typist’
and ‘Medical Secretary’ shall mean those workers
classified on a classification equivalent to Level 1,2,
or 3 who spend at least 50% of their time typing
from tapes, shorthand, and/or Doctor’s notes of case
histories, summaries, reports or similar material in-
volving a broad range of medical terminology.

(3) Salaries.—Specified Callings and Other Professionals
are detailed as follows. The rates of pay have been adjusted to
reflect the increases in Clause 10 of the Agreement, and repre-
sent full and final settlement of wage adjustments provided
for in this Agreement.

(a) Employees, who possess a relevant tertiary level
qualification, or equivalent as agreed between the
union and the employers, and who are employed in
the callings of Architect, Audiologist, Bio Engineer,
Chemist, Dietitian, Engineer, Medical Scientist, Li-
brarian, Occupational Therapist, Physiotherapist,
Physicist, Pharmacist, Clinical Psychologist, Psy-
chologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical
Imaging Technologist, Nuclear Medicine Technolo-
gist, Radiation Therapist, Orthotist, or any other
professional calling as agreed between the Union and
employers, shall be entitled to Annual Salaries as
follows—

(b)

HSOA EBA RATES EBA RATES EBA RATES
LEVEL PRIOR TO EFFECTIVE 4% @  EFFECTIVE

REGISTRATION REGISTRATION 3% 12 MONTHS
LATER

Level 3/5
1st year  30,777               32,008          32,931
2nd year 32,399              33,695         34,667
3rd year 34,418              35,795         36,827
4th year 36,527              37,988         39,084
5th year 39,926              41,523         42,721
6th year 42,196              43,884         45,150

HSOA EBA RATES EBA RATES EBA RATES
LEVEL PRIOR TO EFFECTIVE 4% @  EFFECTIVE

REGISTRATION REGISTRATION 3% 12 MONTHS
LATER

Level 6
1st year  44,414              46,191          47,523
2nd year 46,060              47,902         49,284
3rd year 48,400              50,336         51,788

Level 7
1st year  49,651              51,637          53,127
2nd year 51,237              53,286         54,824
3rd year 52,880              54,995         56,582

Level 8
1st year  55,280               57,491          59,150
2nd year 57,248              59,538         61,255

Level 9
1st year  60,226               62,635          64,442
2nd year 62,298              64,790         66,659

Level 10
1st year  64,566              67,149          69,086
2nd year 68,214              70,943         72,989

Level 11
1st year  71,128              73,973          76,107
2nd year 74,091              77,055         79,277

Level 12
1st year 78,154              81,280         83,625
2nd year 80,899              84,135         86,562
3rd year 84,029              87,390         89,911
HSO701/ trainee  15,650              16,276          16,746
HSO    Class 1  88,764              92,315          94,977
HSO    Class2  93,498               97,238         100,043
HSO   Class 3  98,231             102,160         105,107
HSO    Class 4  102,965             107,084         110,173
PS     Class 1  82,879              86,194          88,681

(b) Subject to paragraph (d) of this sub clause, on ap-
pointment or promotion to the Level 3/5 under this
sub clause—

(i) Employees, who have completed an approved
three academic year tertiary qualification, rel-
evant to their calling, shall commence at the
first year increment;

(ii) Employees, who have completed an approved
four academic year tertiary qualification, rel-
evant to their calling, shall commence at the
second year increment;

(iii) Employees, who have completed an approved
Masters or PhD Degree relevant to their call-
ing shall commence on the third year
increment;
Provided that employees who attain a higher
tertiary level qualification after appointment
shall not be entitled to any advanced progres-
sion through the range.

(c) The employer and union shall be responsible for de-
termining the relevant acceptable qualifications for
appointment for the callings covered by this sub
clause and shall maintain a manual setting out such
qualifications.

(d) The employer in allocating levels pursuant to para-
graph (b) of this sub clause may determine a
commencing salary above Level 3/5 for a particular
calling/s.

(4) The following conditions shall apply to employees in the
callings detailed below—

Engineers—
Employees employed in the calling of Engineer and
who are classified Level 3/5 under this Agreement
shall be paid a minimum salary at the rate prescribed
for the maximum of Level 3/5 where the employee
is an “experienced engineer” as defined.
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For the purposes of this paragraph “experienced engineer”
shall mean—

(a) An engineer appointed to perform professional en-
gineering duties and who is a Corporate Member of
The Institution of Engineers, Australia, or who at-
tains that status during service.

(b) An engineer appointed to perform professional du-
ties who is not a Corporate Member of the Institution
of Engineers, Australia but who possesses a degree
or diploma from a University, College, or Institution
acceptable to the employer on the recommendation
of the Institution of Engineers, Australia, and who—

(i) having graduated in a four or five academic
year course at a University or Institution rec-
ognised by the employer, has had four years
experience on professional engineering duties
acceptable to the employer since becoming a
qualified engineer, or

(ii) not having a University degree but possessing
a diploma recognised by the employer, has had
five year’s experience on professional engi-
neering duties, recognised by the employer
since becoming a qualified engineer.

33.—REMUNERATION PACKAGING
(1)  An employee may elect by separate written agreement

with the employer to receive non-cash benefits of up to 30%
of the base wage (excluding penalty and overtime payments
and allowances) and to have the total annual cash payment of
wage correspondingly reduced by the amount by which the
non-cash benefits are valued.

(2) Remuneration Packaging will be provided in accordance
with the provisions of this Agreement and the Western Aus-
tralian Government Health System Remuneration Packaging
Policy and Procedures, and conditions agreed in the Remu-
neration Packaging Agreement letter.

(3) Remuneration Packaging will be offered at no cost to the
employer.

(4) To the extent of any inconsistency between the separate
written agreement and the provisions of this Agreement, the
provisions of this Agreement will have precedence.

(5) An employee may elect at any time to cancel any Remu-
neration Packaging arrangement on at least 4 weeks notice.

(6) The employer may elect to cancel any Remuneration
Packaging arrangement on at least 4 weeks notice if the em-
ployer incurs a liability to pay fringe benefits tax or any other
tax in respect of the non-cash benefits provided. Provided that
the employer can not retrospectively cancel any Remunera-
tion Packaging arrangement.

(7) The cancellation of Remuneration packaging will not
cancel or otherwise affect the operation of this Agreement.

34.—MANAGEMENT OF ABSENTEEISM
(1) In order to ensure that those absent through no fault of

their own receive the full support of the Health Service, and to
improve productivity by better managing absenteeism and its
causes, the absenteeism management system set out in Ap-
pendix B will be implemented.

(2) The operation of these provisions may be reviewed dur-
ing the life of the Agreement at the request of either party and
may be revised or varied as a result of such review.

35.—RATIFICATION
The signatories that follow testify to the fact that this Agree-

ment shall come into effect as of the date of registration.
Michael Hartland COMMON SEAL
M Hartland (signed)
..................................... 27.4.99
(Signature) (Date)
President, for and on behalf of the Hospital Salaried Officers
Association of Western Australia (Union of Workers)

Daniel P Hill
D Hill (signed)
..................................... 23.4.99
(Signature) (Date)
Secretary, for and on behalf of the Hospital Salaried Officers
Association of Western Australia (Union of Workers)

The Common Seal of the Board of
Management of Laverton and Leonora Health Service
was affixed by authority of the Board,
in the presence of—

COMMON SEAL
J A Carter (signed)
..................................... 13.4.99
Chairman (Date)

J R Carter (signed)
..................................... 13.4.99
Board Member (Date)

T Canning (signed)
..................................... 12.4.99
General Manager (Date)

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of Laverton
and Leonora Health Service as required.

A Model for Identifying Productivity Incr eases
The primary focus of Enterprise Bargaining in the workplace

will be on best practice, efficiency, effectiveness, competitive-
ness and cost saving. This will involve achieving corporate
goals through the business planning cycle and linking into the
quality process used in the EQuIP accreditation principles.

1.  Employees to focus on the following areas—
• Productivity Improvements which can be made:

Identification of all possibilities for improving pro-
ductivity through looking at possible changes in what
work is done, how the work is done, who does the
work, who could better do the work, when the work
is done, whether the work should be done (ie. whether
a particular task can be performed less often and still
achieve a satisfactory output) possibilities for multi-
skilling and opportunities to reduce costs (including
financial costs) and reduce waste. Employees will
actively participate in achieving organisational goals
and support the EQuIP Accreditation process.

• Barriers to Productivity Improvements:  Identifi-
cation and removal of any significant barriers to
improving productivity, such as, need for training,
need for equipment, problems with computer pro-
grams, demarcation problems and arguments about
who should do what, award constraints, information
or guidelines problems, problems in regard to super-
vision, whether too much or not enough, or of poor
quality, opportunities and barriers to self manage-
ment, physical barriers such as the location of various
functions which interact with each other and barri-
ers to communication. Continuous service
improvement will an integral part of productivity
gains.

2. Employers, in consultation with their Employees, to fo-
cus on all of the above plus macro issues impacting on
productivity—

• Structural Matters:  Existing organisational struc-
tures will be changed to maximise flexibility and
achieve quality service outcomes for our customers.
This will involve the abolition of some positions and
refocussing of others to achieve shifts in service di-
rection. Continuous improvement will underpin the
drive for greater productivity and service delivery
enhancement using the Equip Accreditation process..

• Management structures will be flattened to more ap-
propriately reflect the responsibilities and
commitment of employees to achieving greater flex-
ibility and productivity. The management structures
and their appropriateness may need to be examined
at both an organisational and departmental level.

• Best Practice, Benchmarking, Continuous Im-
provement and New Opportunities: Initiatives in
these areas will in general need to be initiated through
employees and managers working co-operatively
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towards organisational goals. This is an important
area given that one of its outcomes should be im-
proved competitiveness.
Where barriers to competitiveness beyond the con-
trol of the employer/health service are identified,
these should be drawn to the attention of the Health
Department so that they can be addressed on an in-
dustry basis.

• Culture and Environment:  Management culture
and organisational culture may need to be examined
in light of the overall direction of health manage-
ment and where appropriate programs and training
be introduced to address any identified problems.

3. Quality of Employment—Issues to be Examined by Both
Employees and Employers—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or
an improvement in the non-wage rewards of employment
and is therefore a very valuable, win-win, area for both
employees and employers. Matters to be examined under
this heading include, but are not confined to—
1. A framework is to be developed to determine Level

1-2 Competency Progression and be implemented
within 12 months of the agreement being ratified.

2. Remote Area Benefits and Attraction Package—
Some of the following issues are for consideration:
Review of Housing and District Allowance, Pro-rata
Long Service Leave after Three Years, Housing Sub-
sidy, Locality Allowance, 10% bonus on completing
three year contract.

3. Develop a statement on overtime that is fair and rea-
sonable to all parties.

Consider and review productivity issues but not limited to
the following:

• Occupational Health and Safety -work to reduce
number of incidents

• Unplanned Absences—implement a management
program see attachment B

• Health and Welfare of the Workforce
• Equal Opportunity—ensure services are delivered ap-

propriately and employment practices reflect
principles and policy of the Health Service.

• Career paths, including access to special project
work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards

• Equity Issues—ensure access to employment oppor-
tunity and services is based on merit, fairness and
need.

APPENDIX B
LAVERTON AND LEONORA HEALTH SERVICE

ABSENTEEISM MANAGEMENT SYSTEM
LAVERTON AND LEONORA HEALTH SERVICE

MANAGEMENT OF SICK LEAVE POLICY
The Health Service wishes to provide genuine support to

employees when they are ill. As a part of our commitment to
employees and in acknowledging family responsibilities we
have expanded sick leave credit usage to enable employees to
use sick credits to look after immediate members of their fam-
ily when they are ill. Employees with genuine illness should
advise their manager of their difficulty and wherever possible
support will be given to assist the employee to manage their
illness in the workplace.

While it is acknowledged that there are some employees
who have and do experience long term illnesses, there is also
a pattern amongst a number of employees to use every sick
day as it accrues. These employees are easily identified and
many have distinct patterns of sick leave usage. As good man-
agement practice, those employees who are demonstrating a
pattern of sick leave usage will have this drawn to their atten-
tion. Managers will interview all employees upon their return
to work from sick leave to ensure they are well and able to
return to work.

Inappropriate use of sick leave has an impact on service de-
livery and causes an unfair burden on remaining employees.
To standardise the management of sick leave across Laverton
and Leonora Health Service it is proposed that as employees
return to work from sick leave they will meet with the man-
ager for their area to ensure—

• They are well and are not returning to work too early,
• Where a particular pattern is evident then this is to

be drawn to the employees attention and an offer
made for assistance. If the pattern is as a result of
long term medical treatment for illness then the
Health Service will endeavour to ensure that we fa-
cilitate access to that treatment for the employee.
Every attempt will be made to remove any pressure
the employee may feel about having treatment on a
regular basis.

• If a sick leave pattern is as a result of other personal
issues the employee, does not have to identify the
specific issue, but will be offered access to services
at Centrecare. It is essential for the issue causing the
unacceptable pattern to be managed. This might in-
clude the employee exercising the option to take
annual or other leave to address the problem.

• If there is a continuation in an employee’s pattern of
poor sick leave usage particularly where there is no
medical certificate then the employee will be given
a formal written warning. This will not have an im-
pact on those employees who are genuinely ill.

Should you have a particular problem you are encouraged to
discuss it with your area manager or Manager Workforce
Services and Development.
General Manager
September 1998

LAVERTON AND LEONORA HEALTH SERVICE

ABSENTEEISM MANAGEMENT SYSTEM—PROCESS
FOR ISSUING OF A WARNING

Action will be taken for the following patterns of non-
certificated sick leave and other forms of absenteeism—

A. Regular absenteeism before and after days off duty
or overtime over a period of 4 months (3—4 times
within the period).
*A pattern of being absent on the shift before or af-
ter days off or overtime over a period of 4 months
(3-4 times in the period).
*Absenteeism after an accrued day off (3 or more)
over a period of 4 months.

B. Regular absenteeism of 1 or 2 days (including sick
leave without a certificate) once every 4 to 6 weeks
over a period of 4 months.

Use of ADO’s, Annual Leave and Time In Lieu of shifts
substitute for sick leave will not be approved where a person
has (or has not) used their sick leave entitlement unless ap-
proved by the General Manager.

DISCIPLINARY ACTION
1. FIRST COUNSELLING

The employee will be asked to attend a meeting with
Management and asked if there is a problem. At this
meeting the offer of counselling will be given with a
warning and if the problem continues the employee
will face disciplinary action. A confirmation letter
of the discussion will be issued together with a coun-
selling service brochure (see Attachment 1).

2. FIRST WARNING
A letter will be handed to the employee outlining the
exact nature of the reason for the warning. If the ab-
senteeism continues then Management will take
disciplinary action as per the award. The letter will
contain an extract of the award condition (see At-
tachment 2).

3. SECOND WARNING
Another letter will be handed to the employee out-
lining the exact nature of the reason for the warning.
Disciplinary action may involve redeployment to



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 163779 W.A.I.G.

another area, or other appropriate action. A confir-
mation letter outlining the action to be sent to the
employee (see Attachment 3).

4. THIRD AND FINAL WARNING
If the employee continues to be absent as outlined
above, the disciplinary procedure as stated in the
award will apply (clause 27—3) and may lead to the
termination of the employee’s contract of employ-
ment.

NB. Steps 2 to 4 above shall be in accordance with section
27—3 of the award which provides for the warnings to be
given over a 12 month period. The employee may invite a
third party to be present at all interviews.

LAVERTON AND LEONORA HEALTH SERVICE

ABSENTEEISM MANAGEMENT SYSTEM

SUMMARY SHEET

TO BE SIGNED AS EACH INTERVIEW IS HELD
THE ORIGINAL IS TO BE RETAINED BY THE

MANAGER OF THE DEPARTMENT AND A COPY
SENT TO THE HUMAN RESOURCES AFTER EACH

INTERVIEW

EMPLOYEE’S NAME .........................................................
Last Name First Name

POSITION ......................................  POSITION NO. ...........
SUPERVISOR’S NAME ......................................................

Last Name First Name
SUPERVISOR’S POSITION ................................................

DISCUSSION DATE EMPLOYEE’S SUPERVISOR’S
 SIGNATURE SIGNATURE

1ST SESSION
1ST WARNING
2ND WARNING
FINAL WARNING

LAVERTON AND LEONORA HEALTH SERVICE
ABSENTEEISM MANAGEMENT SYSTEM

SUMMARY OF INTERVIEW
(To be completed at each interview. Copy to be made

available to employee).

 GENERAL COMMENTS

 MANAGER’S COMMENTS

EMPLOYEE’S COMMENTS

DATE ......./......./.......

Attachment 1
ABSENTEEISM MANAGEMENT SYSTEM

FIRST COUNSELLING LETTER
Dear

This is to confirm the interview held on ......./......./....... with
your manager, ................................., concerning your absen-
teeism record.

Detailed below are the days you have been absent since
 ......./......./.......—

DATE DAY OF THE WEEK HOURS ABSENT

The dates marked with an asterisk have been taken before or
after your rostered days off duty.

Should the reason for your absenteeism be of a personal or
non-work related nature then we encourage you to seek assist-
ance, if required, from the Employee Assistance Program
organisation, Centrecare. A brochure is attached for reference.

If you require to be absent from work for reasons other than
sickness, then you should apply in advance for an Accrued
Day Off.

I will be reviewing your record over the next few months
and look forward to a resolution of the situation. If you wish
to discuss this matter at any time, please do not hesitate to
contact me.

Yours sincerely,

MANAGER
Attach:

Attachment 2
ABSENTEEISM MANAGEMENT SYSTEM

FIRST WARNING LETTER
Dear

This is to confirm the interview held on ......./......./....... with
you, me and the Manager Workforce Services and Develop-
ment, concerning your absenteeism record. This is your second
interview on this matter.

Detailed below are the days you have been absent since
......./......./.......—

DATE DAY OF THE WEEK HOURS ABSENT

The dates marked with an asterisk have been taken before or
after your rostered days off duty.

In terms of the Laverton and Leonora Health Services ab-
senteeism policy, this record is unacceptable and if it continues
it will be necessary to take disciplinary action in terms of the
Hospital Salaried Officers Award. The wording of the relevant
section, Clause 27 (3) of the award is set out below for your
information—

Where the employer seeks to discipline an employee, or
terminate an employee the following steps shall be ob-
served—
(a) (i) In the event that an employee commits a mis-

demeanour, the employee’s immediate
supervisor or any other officer so authorised,
may exercise the employer’s right to reprimand
the employee so that the employee understands
the nature and implications of his/her conduct.
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(ii) The first two reprimands shall take the form
of warnings and, if given verbally, shall be
confirmed in writing as soon as practicable
after the giving of the reprimand.

(iii) Should it be necessary, for any reason, to rep-
rimand an employee three times in a period
not exceeding 12 months continuous service,
the contract of service, shall, upon the giving
of that third reprimand, be terminable in ac-
cordance with the provisions of this award.

(iv) The above procedure is meant to preserve the
rights of the individual employee, but it shall
not, in any way, limit the right of the employer
to summarily dismiss an employee for mis-
conduct.

This matter has now been referred to Laverton and Leonora
Health Services Manager for Workforce Services and Devel-
opment. It is strongly recommended that you make every effort
to improve your absenteeism record so that it is acceptable to
the organisation. If you do not do so, the above procedure will
be followed and could lead to the termination of your contract
of service with the organisation.

I will continue to review your absenteeism record over the
next few months. If you wish to discuss this matter at any
time, please do not hesitate to contact me.

Yours sincerely,

MANAGER

Attachment 3.
ABSENTEEISM MANAGEMENT SYSTEM

SECOND WARNING LETTER
Dear

This is to confirm the interview held on ......./......./....... with
concerning your continued poor absenteeism record. This is
the third interview held regarding this matter.

Detailed below are the days you have been absent since
......./......./.......—

DATE DAY OF THE WEEK HOURS ABSENT

The dates marked with an asterisk have been taken before or
after your rostered days off duty.

This record continues to be unacceptable to the Health Serv-
ice. As stated in my previous letter dated ......./......./....... if
continued it could lead to the termination of your contract of
employment.

As indicated at our interview there are two options available
to me at this stage. The first is to leave you where you are and
monitor your attendance closely. The second is to move you
to another area where your absences are less likely to cause
disruption to the services provided by this Department and to
monitor your attendance closely. On this occasion I have cho-
sen to take the .......... option.

Again I encourage you to improve your absenteeism record.
If you wish to discuss this matter at any time, please do not
hesitate to contact me.

Yours sincerely,

MANAGER

LOTTERIES COMMISSION 1999 ENTERPRISE
AGREEMENT.

No. PSA AG 20 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer
Lotteries Commission Western Australia and Others.

No. PSA AG 20 of 1999.

Lotteries Commission 1999 Enterprise Agreement.
17 May 1999.

Order.
HAVING heard Mr E Rea on behalf of The Civil Service As-
sociation of Western Australia Incorporated, and Mr K
Leadbetter on behalf of the Chief Executive Officer Lotteries
Commission Western Australia now therefore, I the under-
signed, pursuant to the powers conferred under the Industrial
Relations Act, 1979 do hereby order —

1. THAT the agreement to be known as the “Lotteries
Commission 1999 Enterprise Agreement” reflected
in the schedule to this order shall be and is registered
with effect on the 17th day of May 1999.

2. THAT the Lotteries Commission 1999 Enterprise
Agreement shall replace the Lotteries Commission
1996 Enterprise Agreement with effect on the 17th
day of May 1999.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.

SECTION I

AGREEMENT FRAMEWORK

1.—TITLE
This Agreement shall be known as the “Lotteries Commis-

sion 1999 Enterprise Agreement” and shall replace the
Agreement known as the “Lotteries Commission 1996 Enter-
prise Agreement”, PSAAG 138 of 1996.

2.—ARRANGEMENT
SECTION I AGREEMENT FRAMEWORK

1. Title
2. Arrangement
3. Scope
4. Estimated Number of Employees Covered
5. Parties Bound
6. Duration
7. No Further Claims
8. Relationship to Awards
9. Single Bargaining Unit

10. Dispute Settlement
11. Corporate Direction
12. Mission, Vision, Values, Key Result Areas, Objec-

tives, Outcome
13. Objectives: This Agreement

SECTION II CONDITIONS OF SERVICE
14. Conditions and the Awards
15. Hours
16. Part-Time Employment
17. Shift Work
18. Entry Level
19. Annual Leave
20. Long Service Leave
21. Carers’ Leave
22. Parental Leave
23. Leave without Pay
24. Study Leave
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25. Bereavement and Special Leave
26. Motor Vehicle Allowance
27. Protective Clothing and Safety Footwear
28. Travelling Allowance
29. Meal Allowance
30. Salary Packaging
31. Working from Home
32. Cultural/Ceremonial Leave
33. Uniforms
34. No Loss Provision
35. Implementation
36. Adjustment of Allowances
37. Salaries

Schedule 1—Salaries Lists
Schedule 2—Business Improvement and Remunera-
tion Plan

3.—SCOPE
This Agreement shall apply to the Lotteries Commission and

its employees who are members of, or eligible to be members
of the Associations / Unions which are party to this Agree-
ment

4.—ESTIMATED NUMBER OF EMPLOYEES
COVERED

The number of employees covered by this Agreement at the
date of lodgement is estimated to be 25.

5.—PARTIES BOUND
(1) Employer
Board of Commissioners of the Lotteries Commission, West-

ern Australia (Lotteries Commission).
(2) Association / Union

(a) Australian Municipal, Administrative and Clerical
Union of Employees (WA Clerical and Administra-
tive Branch);

(b) Civil Service Association of Western Australia In-
corporated.

6.—DURATION
(1) This Agreement shall remain in force, effective from the

lodgement date of this Agreement, with the Western Austral-
ian Industrial Relations Commission, to expire on 30 June 2001.

(2) Negotiations between the employer and employees for
renewal of this Agreement, or for the formulation of a new
Agreement, shall commence no later than six months prior to
the expiry date of this Agreement.

(3) The parties bound agree the salaries, allowances and
conditions resulting from this Agreement shall continue to
apply until a further Agreement is registered.

7.—NO FURTHER CLAIMS
The parties bound undertake that for the duration of this

Agreement there shall be no further salary increases, other
improvements and conditions, sought or granted, except as
provided for in this Agreement. However, it is agreed that where
a State Wage Safety Net adjustment may increase the base
Award pay rates to a rate greater than the pay rates contained
in this Agreement, then the Award pay rates shall apply.

8.—RELATIONSHIP TO AWARDS
(1) The parties bound recognise the relevant parent Awards

covering employees of the Lotteries Commission consist of
the following Awards of the Western Australian Industrial
Relations Commission—

(a) “Clerks (Public Authorities) Award 1987 No. PSA
7A of 1987”.

(b) “Government Officers’ Salaries, Allowances and
Conditions Award 1989 No. PSA A3 of 1989”.

(2) This Agreement shall be read in conjunction with the
existing Awards that apply to the parties bound to this Agree-
ment, except for the following clauses where the relevant
clauses in this Agreement shall apply—

(a) “Clerks (Public Authorities) Award”—
(i) Clause 6 —Hours of Attendance.

(ii) Clause 7—Annual Recreation Leave.
(iii) Clause 10—Part-Time Officers.

(iv) Clause 13 – Leave without Pay
(v) Clause 14—Long Service Leave.

(vi) Clause 18—Shift Work.
(vii) Clause 22 – Entry Level

(viii) Clause 25 – Short Leave
(ix) Clause 27 – Study Assistance
(x) Clause 34—Maternity Leave

(xi) Schedule B – Travelling, Transfer and Reliev-
ing Allowance

(xii) Schedule C – Motor Vehicle Allowance
(b) “Government Officers’ Salaries, Allowances and

Conditions Award”—
(i) Clause 9—Part-Time Employment.

(ii) Clause 16—Hours.
(iii) Clause 17—Shift Work.
(iv) Clause 19—Annual Leave.
(v) Clause 21—Long Service Leave.

(vi) Clause 22 – Entry Level
(vii) Clause 23—Maternity Leave.

(viii) Clause 24 – Leave without pay
(ix) Clause 25 – Study Leave
(x) Clause 26 – Short Leave

(xi) Clause 35 – Motor Vehicle Allowance
(xii) Clause 42 – Travelling Allowance

(3) In the case of any inconsistencies between the provi-
sions of the Awards mentioned in clause 8.1 and the provisions
of this Agreement, this Agreement shall prevail to the extent
of the inconsistencies.

9.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated between the em-

ployer and a Single Bargaining Unit comprising employees of
the Lotteries Commission.

(2) Each Union / Association has participated or has chosen
to secure representation in the negotiations leading to this
Agreement.

10.—DISPUTE SETTLEMENT
(1) In keeping with the spirit of this Agreement, the parties

are committed to the principle of conciliation and direct nego-
tiation in any issues or disputes arising out of this Agreement.
Any issues or disputes should, if possible, be resolved promptly
by direct informal consultation between the parties involved.

(2) The following procedures are to be followed in connec-
tion with questions, disputes, or difficulties arising under this
Agreement—

(a) Stage 1: Discussion between the employee and their
immediate supervisor and/or manager.

(b) Stage 2: Discussion between the employee, their im-
mediate supervisor and/or manager, and their
Director.

(c) Stage 3: Discussion between the employee, their im-
mediate supervisor and/or manager, their Director,
and the Chief Executive Officer.

(d) Stage 4: If a dispute has not been resolved within 10
days under Stages 1—3, the dispute shall be put in
writing to the Manager, Human Resources. The
Manager, Human Resources or nominated delegate
shall be required to convene a meeting of relevant
parties to the dispute to arrive at a satisfactory reso-
lution. If no resolution can be reached within five
days, the matter may be referred by either party to
the Western Australian Industrial Relations Commis-
sion.

(3) Nothing in this Agreement precludes a party with a dis-
pute from proceeding to a subsequent Stage if they do not
wish to raise the matter with any other party concerned.

11.—CORPORATE DIRECTION
(1) In the Strategic Plan1997-2000, the Lotteries Commis-

sion has recently—
(a) Reaffirmed the corporate mission.
(b) Identified the vision for the future.
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(c) Identified the organisational values.
(d) Documented the key result areas, objectives, and out-

comes sought.
(e) Identified the strategies to achieve the outcomes

sought.
(2) Measurable improvements will be made in the produc-

tivity, efficiency, cost effectiveness and flexibility of the
Lotteries Commission through an understanding and commit-
ment to this corporate direction by all employees, in partnership
with the employer.

(3) The “Lotteries Commission Strategic Plan 1997 -2000
major elements are—

12.—MISSION, VISION, VALUES, KEY RESULT
AREAS, OBJECTIVES, OUTCOMES

(1) MISSION
“To enhance the quality of life for Western Australians by

maximising our funding and support of the community through
excellence and integrity in the lottery and entertainment
business”

(2) VISION
(a) We are an ethical and effective world class lottery

organisation and a leader in our role of funding and
supporting the community.

(b) Our aims are that—
(i) Our Community—benefits from our contribu-

tion;
(ii) Our Business—efficiently develops and pros-

pers;
(iii) Our Players—enjoy buying and playing our

games;
(iv) Our Staff—are leaders in their field who en-

joy working in our organisation;
(v) Our Business & Community Partners—ben-

efit from, and value, their relationship with us.
(3) VALUES
In valuing our community, our environment and those with

whom we have a business relationship we—
(a) take pride in our contribution to the quality of life

within the Western Australian community
(b) strive for excellence, exceeding our customers’ needs

and expectations
(c) are committed to a “fair go” for everyone, treating

others with honesty, respect and an appreciation of
differences

(d) encourage innovation and creativity
(e) recognise the worth of others’ jobs and contributions,

supporting each other’s needs for achievement and
development

(f) respect each other’s family and community respon-
sibilities

(g) respect and protect the environment and contribute
to its renewal

(h) carry out all our activities with integrity and perform
to the highest ethical, professional and commercial
standards.

(4) Key Result Area 1: Community Funding & Support
OBJECTIVE—
To enhance the quality of life of the WA community by pro-

viding funding & support to eligible organisations
OUTCOMES
PERFORMANCE INDICATORS
Innovative & responsive - client satisfaction with LC funding
grants program meets - total $ non-statutory grants
community needs - no. programs/subprograms funded

- no. grant applications
Enhancement of the - community funding as a % of sales
not-for-profit - community funding per capita
community sector’s - total cost per $ of community
ability to deliver funding
services
Increased ability of
statutory funding
recipients to deliver
services

Social & economic - social & economic impact of the
development of WA grants program
An enhanced sense of
community

KEY STRATEGIES
Develop, monitor, review & refine funding policies & pro-

grams in the light of changing community needs and priorities
for available funds

Undertake public relations activities to—
- provide information & support to organisations

throughout WA
- promote the link between lotteries business & com-

munity funding
Provide grants to—

- assist in service provision to ‘disadvantaged’ sectors
- encourage excellence in the not-for-profit sector
- contribute to the quality of life of the broader com-

munity
- promote social, economic & community development

enhance the physical & cultural environment
(5) Key Result Area 2: Lotteries & Entertainment
OBJECTIVE—
To maximise the net return from the responsible sale of lot-

teries & entertainment products to adults in Western Australia
OUTCOMES
PERFORMANCE INDICATORS
Achieve desired sales - total product sales
& net returns - per capita sales

- cost per $ sales
- net return

Meet public - customer satisfaction
entertainment needs -percentage 16+ years population
for lotteries games & playing our games
associated products -percentage household disposal in-

come spent on our products
- share WA gaming market

Development of a - dollar sales per retailer
successful retail - cost per outlet as percentage of sales
distribution network - sales as percentage of total retail sales

KEY STRATEGIES
Develop new products & enhance existing products &

services to meet public entertainment needs
Ensure long term desired total product sales
Develop standards of excellence in the retail distribution

network
Market products through professional, socially responsible

& cost effective marketing strategies
(6) Key Result Area 3: Our Business

OBJECTIVE—
To achieve our business goals by conducting our business in

a way which meets the highest ethical, professional &
commercial standards

OUTCOMES
PERFORMANCE INDICATORS
High levels of - satisfaction levels of customers,
customer satisfaction -stakeholders, staff, suppliers &
& public approval business partners
Productive relationships - gaming system uptime
with our suppliers & - corporate image rating
business partners
Efficient and effective - operating costs as a percentage of
operations & business sales

- investment income compared with
benchmark above Cash Management
Trust

- percentage compliance with Interna-
tional Standards Organisation &
Intertoto quality standards

- percentage of continuous improve-
ment targets achieved

KEY STRATEGIES
Foster Alliances & business partnerships necessary to

remain successful in our marketplace.
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Maintain strong communication links with key stakeholders
to effectively position the Lotteries Commission within the
community.

Implement new technologies & systems to enhance busi-
ness opportunities and information management.

Develop organisation structure and staff competencies con-
sistent with our role as a world class lotteries organisation.

Further develop an organisation culture focussed on learn-
ing, continuous improvement and recognition of excellence.

13.—OBJECTIVES: THIS AGREEMENT
The specific objectives of this Agreement are to—

(1) Enhance employee commitment and contribution to
the success of the Lotteries Commission.

(2) Detail specific measures to improve the productiv-
ity, efficiency, cost effectiveness and flexibility of
the Lotteries Commission.

(3) Gain employer, Union/Association and employee en-
dorsement for the implementation of measures to
improve the productivity, efficiency, cost effective-
ness and flexibility of the Lotteries Commission.

(4) Improve the quality of working life for employees
within the Lotteries Commission.

SECTION II

CONDITIONS OF SERVICE

14.—CONDITIONS AND THE AWARDS
At the date of lodgement of this Agreement, the following

conditions of service will be implemented—
(1) Hours.
(2) Part-Time Employment.
(3) Shift Work.
(4) Annual Leave.
(5) Long Service Leave.
(6) Carer’s Leave.
(7) Parental Leave.
(8) Dress and Uniforms.
(9) Leave Without Pay.

(10) Study Leave.
(11) Bereavement Leave.
(12) Entry Level.
(13) Motor Vehicle Allowance.
(14) Protective Clothing and Safety Footwear.
(15) Travelling Allowance.
(16) Meal Allowance.
(17) Working from Home.
(18) Cultural/Ceremonial Leave.
(19) Home Telephone.
(20) Salary Packaging.

15.—HOURS
(1) Employees may choose to work either 150 or 160 ordi-

nary hours over a settlement period of 20 consecutive working
days. (See also Clause 17 – Shift Work – Information Serv-
ices). The spread of ordinary hours shall be worked between
6.00 am and 7.00 pm Monday to Friday, as determined by the
employer in consultation with an employee. Public holidays
shall be counted as seven hours, 30 minutes or 8 hours, rela-
tive to the choice of 150 or 160 ordinary working hours.

(2) No more than 10 hours may be worked in any one day,
exclusive of overtime.

(3) It is expected that employees take at least 30 minutes
meal break daily no later than 5 hours after commencing work
and preferably away from their workstation. Where operational
requirements prevent this the meal break should be taken as
close as possible to that time.

(4) The employer may vary the ordinary hours of attendance
to make provision for the performance of shift work including
work on Saturdays, Sundays and public holidays.

(5) (a) Employees shall maintain flexitime rosters which shall
be drafted in consultation with the employer who will indicate

the minimum staffing and other requirements in respect to start-
ing and finishing times, meal break coverage, flexileave, and
operational needs. Wherever possible, employees may select
their own starting and finishing times.

(b) Employees shall maintain a record of times worked in a
manner approved by the employer.

(c) Flexi-leave may be taken in any settlement period by
mutual agreement between employer and employee and will
not necessarily be on the same day or days in each settlement
period.

(d) A maximum of 15 or 16 credit hours shall be allowed to
be carried forward at the end of each 20-day settlement pe-
riod. Where the employee is required and approved to work
additional hours they may be permitted to carry forward more
than two days at the end of the settlement period.

(e) Where arrears of work or pressure of business mean an
employee is unable to take accrued flexileave and has in ex-
cess of 15 or 16 credit hours at conclusion of a settlement
period, and provided that the working of additional time was
approved by the employer prior to that time being worked,
then by agreement with the employer flexileave may be—

(i) Taken before the conclusion of the next settlement
period.

(ii) Added to annual leave entitlements at single time
rate.

(iii) Taken as salary at the normal rate of pay.
(f) Debit hours below the required 150 or 160 hours shall

not be allowed at the end of each 20-day settlement period.
(6) Nothing in this clause shall preclude an alternative spread

of hours being agreed by an employee with the employer, pro-
vided that the agreed spread of hours does not exceed 13
consecutive hours in any one day Monday to Friday but not
public holidays.

(7) An employee shall have a minimum break of 10 hours
between ceasing work and recommencing work. Should an
employee not receive a 10 hour break, overtime at the rate of
2.0 times their normal hourly rate of pay shall be payable until
such time as a 10 hour break has been taken.

16.—PART-TIME EMPLOYMENT
(1) A part-time employee shall work a minimum of 30 hours

and a maximum of 120 hours over a settlement period of 20
consecutive working days.

(2) An employee who is employed on a part-time basis shall
be paid a proportion of the appropriate full-time salary de-
pendent on time worked.

(3) The employer and a part-time employee shall enter into
a written arrangement, which specifies the days and times on
which a part-time employee shall work. This may be varied
by mutual agreement with a minimum of four weeks notice
before implementing change unless the employee agrees to a
shorter period of notice.

(4) An employee may, by agreement with the employer, work
flexible part-time hours over a settlement period of 20 con-
secutive working days.

(5) A part-time employee shall be entitled to the conditions
of service and entitlements prescribed in this Agreement. Pay-
ment to a part-time employee proceeding on annual leave shall
be calculated on a pro-rata basis having regard for any varia-
tions to the employee’s ordinary working hours during the
accrual period. Carer’s leave and any other paid leave shall be
paid at the current rate of pay, but only for those working hours
or days that would normally have been worked had the em-
ployee not been on such leave.

(6) A part-time employee shall be allowed the prescribed
public holidays without deduction of pay in respect of each
public holiday, which is observed on a day ordinarily, worked
by that employee. Public holidays shall be counted as seven
hours, 30 minutes, or 8 hours, in relation to the working hours
a part-time employee would normally work on the day on which
a public holiday occurs.

(7) A part-time employee shall not be paid overtime rates of
pay unless—

(a) In excess of seven hours, 30 minutes or 8 hours has
been worked within the approved spread of hours on
any one day, and then only when the employer
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requires an employee to work additional hours within
their normal spread of hours.

(b) The employer requires an employee to work outside
the spread of hours of 6.00 am to 7.00 pm Monday
to Friday.

(8) Nothing in this clause shall preclude an alternative spread
of hours being agreed by an employee with the employer, pro-
vided that the agreed spread of hours does not exceed 13
consecutive hours in any one day Monday to Friday but not
public holidays.

(9) Provided that business circumstances allow, nothing in
this clause shall preclude an employee reverting to their previ-
ous form of employment where, with the approval of the
employer, an employee has changed from—

(a) Part-time employment to full time employment.
(b) Full-time employment to part time employment.

17.—SHIFT WORK—INFORMATION SERVICES
(1) The ordinary hours of work for employees on shift work

shall be 160 hours to be worked over a 28 consecutive day
work cycle comprising all days of the week and all public
holidays to be worked between the hours of 5.00 am and 12.00
midnight as determined by the employer.

(2) (a) Individual shifts for employees on shift work may
vary between six and 10 hours in consultation with the em-
ployer and employees, taking account of operational needs and
the consideration of employee’s quality of working life.

(b) Rosters shall be available to employees at least 28 days
prior to the commencement of a roster period, and shall not be
changed unless there is prior mutual agreement between the
employer and an affected employee or group of employees.

(c) A total of 160 hours shall be worked over a 28 consecu-
tive day work cycle.

(d) A specific meal break shall not be scheduled in a shift
with operational requirements to take precedence at all times
before any time for a meal break may be taken. Employees
should strive, however, to take such a meal break 5 hours after
commencing work.

(e) An employee shall have a minimum break of 10 hours
between shifts, however this may be reduced to less than 10
hours but not less than eight hours, by mutual agreement be-
tween the employer and an employee. Should a shift worker
not receive a minimum break between rostered shifts deter-
mined in accordance with this sub-clause, overtime at the rate
of 1.5 times their normal hourly rate of pay shall be payable
until such time as an eight hour break has been taken.

(f) Where a shift worker may be required to be on emer-
gency on call duty, and is called back to work, the minimum
break as determined in accordance with sub-clause (e) of this
clause may be further reduced by mutual agreement, provided
the employer takes all reasonable steps to take account of health
and safety issues which may arise as a result of these arrange-
ments.

(g) A shift worker rostered on standby who is called to at-
tend duty shall be paid a minimum of three hours at the normal
rate of pay and at time and a half for each subsequent half-
hour time period. Time in lieu may be taken.

(h) An employee shall not work more than eight consecu-
tive days without being rostered off duty and taking rostered
days off duty, unless this is increased greater than eight days
by mutual agreement between the employer and an affected
employee or group of employees.

(i) Rostered days off duty shall comprise a minimum of two
consecutive days, and there shall be a minimum of eight
rostered days off in each 28 consecutive day work cycle.

(j) Employees shall be allowed to exchange shifts or rostered
days off duty with other shift workers, with the prior agree-
ment of the employer.

(3) (a) The employer shall allocate to employees employed
on shift work a salary range, which is specific to shift workers
as contained in Schedule 1 “Salaries”  of this Agreement.

(b) The salary rate allocated to shift workers shall be their
standard rate of pay plus 20 per cent commuted allowance in
lieu of shift allowances and weekend penalty rates, as per the
relevant Award.

(4) When overtime is required to be worked by an employee
on shift work, the rate payable shall be at 1.5 times the normal
hourly rate for that employee.

(5) (a) Shift workers shall be entitled to 25 days annual leave
on full pay each year to take account of shift work conditions,
provided that a minimum of 11 Sundays and/or public holi-
days are worked in a financial year.

(b) An additional day of leave with pay shall be added to
annual leave for each public holiday worked on a rostered shift.

(c) An additional day of leave with pay shall be added to
annual leave for each public holiday on which a shift worker
is rostered off.

18.—ENTRY LEVEL
(1) Employees 20 years of age and under shall be appointed

to “Entry Level” as provided for at Schedule 1: “Salaries” and
progress through the Level 1 range on an annual basis from
their date of appointment.

(2) Employees 21 years of age or over shall be appointed at
Level 1 Year 1 as provided for at Schedule 1: “Salaries.” The
employer has the discretion to appoint at a higher level.

19.—ANNUAL LEAVE
(1) (a) Each full time employee shall be entitled to 150 or

160 hours annual leave on full pay for each completed year of
continuous service. Annual leave may be calculated on a daily
basis.

(b) Annual leave shall be credited to an employee in ad-
vance on July 1 in each year. Part-time employees shall be
credited annual leave in the relation their weekly hours have
to 37 hours 30 minutes, or 40 hours, calculated on average
hours worked over the preceding financial year.

(c) An employee who is first appointed after July 1 shall be
entitled to pro-rata annual leave for that year, in the relation
that 150 or 160 hours has to weeks of completed service.

(2) An employee may take annual leave during the financial
year in which it accrues, with the time during which the leave
may be taken being subject to the approval of the employer.
However, an employee may elect not to take annual leave in
advance.

(3) Where an employee requests to accrue more than one
annual entitlement of annual leave for a special purpose, the
employer may grant an application provided there are no op-
erational impediments to such a request and the leave can be
taken at a mutually convenient time.

(4) By indicating on the Leave Form, an employee shall be
paid salary in advance when proceeding on annual leave.

(5) An employee who has taken annual leave and resigns
before completing the required continuous service to accrue
that annual leave shall refund the value of the unearned pro-
rata portion of the annual leave taken at the rate of salary at
the time of resignation. This subclause shall have no effect in
the event of death of an employee.

(6) Pro-rata annual leave, which has accrued prior to resig-
nation, shall be paid to an employee at the rate of salary at the
time of resignation.

(7) (a) An employee may apply to the employer to receive
48 weeks of pay spread over the full year and to then take an
additional 4 weeks of annual leave each year.

(b) The employer may grant such an application provided
there are no operational impediments to such a request and the
leave can be taken at a mutually convenient time.

(c) An employee intending to enter into this arrangement
shall make a written application to the employer prior to 30
June each year for the following financial year.

(d) The additional 4 weeks of annual leave is not cumulative
and shall be taken during the year in which it accrues, with the
time during which the leave may be taken being subject to the
approval of the employer.

(e) Where an employee may be unable to take all or part of
the additional leave, their salary shall be adjusted at 1 July of
the following year to take account of the time worked during
the preceding year which was not included in salary paid for
that year.

(f) This arrangement shall have no effect on other leave that
an employee accrues in the course of their employment.
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(g) Superannuation and taxation effects shall be discussed
between the employee and employer prior to an employee
entering into this arrangement.

(8) An employee on annual leave required by the employer
to attend work may have—

(a) the equivalent time credited to annual leave entitle-
ment.

OR
(b) the remaining annual leave deferred to an agreed date.

OR
(c) the annual leave extended by the number of days re-

quired to attend work.
(d) Where such return to work causes unavoidable fi-

nancial cost to the employee this will be reimbursed
by the employer.

(e) Where special circumstances e.g. severe personal
hardship, can be demonstrated to the employer, a
payout or part payout of accrued annual leave may
be approved. Such approval is restricted to a maxi-
mum of 4 weeks annual leave each 2 years.

20.—LONG SERVICE LEAVE
(1) For the purposes of this clause—

“Continuous service” includes any period of leave on full
pay, but does not include any period of parental leave or
leave without pay.

(2) Each employee shall be entitled to 13 weeks of long serv-
ice leave on full pay after completion of seven years of
continuous service.

(3) For each subsequent seven years of continuous service,
an employee shall receive 13 weeks of long service leave on
full pay.

(4) Public holidays which occur during a period of long serv-
ice leave shall be treated as part of the long service leave.

(5) Part-time employees shall be credited long service leave
proportional to 37 hours, 30 minutes, or 40 hours, weekly work.

(6) Long service leave may be taken after completion of
seven years of continuous service, in which case—

(a) No days of long service leave may be taken until the
seven-year accrual period has been completed.

(b) An employee applying to take long service leave shall
complete and submit a leave form to the employer.
Provided there are no operational impediments to a
request to take long service leave and the leave can
be taken at a mutually convenient time, the employer
shall grant the request.

(c) Long service leave shall be taken within three years
of the date of accrual unless an extension is granted
by the employer in special circumstances e.g. opera-
tional requirements.

(7) An employee may apply to take long service leave enti-
tlements as—

(a) 13 weeks at normal pay.
(b) Minimum amounts of four weeks at normal pay.
(c) 26 weeks at half pay.

(8) On written application, an employee shall be paid salary
in advance when proceeding on long service leave.

(9) Pro-rata payment for any period of long service leave
shall be payable on cessation of employment, provided that a
3 year qualifying period has been worked prior to resignation.

(10) An employee shall have previous pro-rata portions of
long service leave earned with a previous employer recog-
nised as service towards accrual of long service leave with the
Lotteries Commission, provided an agreement between the
respective employers is in place to this effect.

(11) An employee on long service leave required to attend
work may—

(a) have the equivalent time credited to long service leave
entitlement;

OR
(b) have the remaining long service leave deferred to an

agreed date;
OR

(c) Have the long service leave extended by the number
of days required to attend work.

21.—CARER’S LEAVE
(1) Employees covered by this Agreement may use this non-

cumulative leave to a maximum of 18.75, or 20 hours, per
annum in accordance with this Clause to provide care for an-
other person subject to—

(a) The employee being responsible for the care of the
person concerned.

(b) The person concerned being either a member of the
employee’s immediate family or a  member of the
employee’s household.

(c) The term “immediate family” includes a partner (in-
cluding a spouse or defacto spouse), child or adult
dependent (including an adopted child, foster child,
step child or ex nuptial child), parent, grandparent,
grandchild or sibling of the employee or partner of
the employee.

(d) Where any application for leave pursuant to this
clause exceeds two consecutive days the employee
shall provide the Commission with the certificate of
a registered medical practitioner, registered dental
practitioner (or other health practitioner as approved
by the employer).

(e) The employee shall give the employer, where possi-
ble, prior notice of the intention to take leave, details
of their relationship to the person requiring care, the
reason for taking such leave and the estimated length
of absence. In any event, the particulars required by
the prior notice must be provided to the employer as
soon as practicable, in default of which there will be
no entitlement to paid leave under this clause.

(2) Where an employee is required to provide care during a
period of annual leave or long service leave for a period of at
least their working week and produces at the time or as soon
as possible thereafter a certificate as described in sub-clause
(5) (a), the employer shall grant carer’s leave for the period
during which the employee provided care and reinstate annual
or long service leave equivalent to the period of care.

(3) An employee who is absent on leave without pay is not
eligible for carers’ leave during the currency of that leave with-
out pay.

(4) Carers’ leave shall not be granted with pay if the illness
or injury has been caused by the misconduct of the employee
or in any case of absence from duty without sufficient cause.

22.—PARENTAL LEAVE
(1) For the purposes of this clause, “employee” shall mean

all employees.
(2) (a) An employee shall, no later than 10 weeks before an

expected date of birth, make application to the employer for
parental leave for a period not exceeding 12 months. An appli-
cation for parental leave shall be supported by the certificate
of a registered medical practitioner, other such certificate, or
employee’s written statement indicating the expected date of
birth.. Where circumstances mean less than 10 weeks notice is
given by an employee, the employer may still grant parental
leave according to the individual circumstances of an employee.

(b) The employer shall grant an employee up to 12 months’
parental leave, exclusive of all other leave entitlements. In the
case of impending birth, the minimum period of absence on
parental leave shall commence six weeks before the expected
date of birth or such other time as may be approved by the
employer, and end six weeks after the date on which the birth
or adoption has taken place. However, an employee may ap-
ply to have the minimum six-week period before or after the
expected date of birth reduced.

(c) For the purposes of parental leave for adoption, assum-
ing legal guardianship, or step-parenting responsibilities of a
child an employee shall, no later than 10 weeks before the
expected date on which the leave is sought to commence, make
application to the employer for parental leave not exceeding
12 months. An application shall be supported by relevant docu-
mentation supporting the parental leave. Where circumstances
mean less than 10 weeks notice is given by an employee, the
employer may still grant parental leave according to the indi-
vidual circumstances of an employee.
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(d) An employee proceeding on parental leave may elect to
take a shorter period of parental leave in accordance with sub-
clause (b) of this clause and may at any time during that period
of leave elect to extend or reduce the period of the original
application within the limitations of the provisions of sub-
clause (b) of this clause.

(e) An employee proceeding on parental leave may elect to
utilise accrued annual leave or accrued long service leave for
the whole or part of the period referred to in sub-clause (b) of
this clause. These periods shall be paid leave.

(3) An employee may at any time while absent from duty on
parental leave make application to extend or reduce the period
referred to in the original application provided the period of
parental leave does not exceed 12 months, and the employer
may grant permission in accordance with the amended appli-
cation.

(4) An employee is not entitled to salary in respect of the
period of absence from duty on parental leave. The employer
will provide salary when the employee on parental leave agrees
to undertake one of the following—

(a) Full-time, part-time or casual work from home ar-
rangements.

(b) Part-time or casual work for the employee at the em-
ployer’s place of business.

(c) Training to assist and equip the employee for a re-
turn to work.

(5) Any time worked in accordance with sub-clause (4) of
this clause shall be deemed to form part of the maximum pe-
riod of 12 months’ parental leave, unless such return to work
has been at the request of the employee.

(6) Absence of an employee which has been permitted in
accordance with the provisions of this clause shall not be
deemed absence on carer’s leave.

(7) On return to work, an employee who has been on paren-
tal leave shall suffer no reduction in job classification,
conditions of service, or loss of entitlements as a consequence
of having been on or having returned from parental leave.

(8) Where a certificate from a registered medical practitioner
certifies that the work environment of a pregnant employee
may place that employee at medical risk, the employer shall
provide the employee with safe employment with no loss of
pay or conditions of service.

(9) Nothing in this clause precludes the employer from grant-
ing leave without pay following the expiration of 12 months’
parental leave taken by an employee.

23.—LEAVE WITHOUT PAY
(1) (a) Where the employer is satisfied there is sufficient

cause for doing so, the employer may grant an   employee
leave of absence without pay for any period provided that—

(b) All annual leave and long service credits of the employee
are exhausted, except as sub-clause (2) of this clause allows.

(2) An employee on extended sick or carers’ leave shall not
be required to use annual leave or long service credits should
sick or carers’ leave credits be extinguished and may at that
time proceed on leave without pay.

(3) Any period, in excess of two weeks, during which an
employee is on leave of absence without pay shall not, for any
purpose, be regarded as part of the period of service of that
employee.

(4) The employer may grant an employee leave without
pay—

(a) To undertake full-time study, subject to a review of
satisfactory performance.

(b) For additional parental leave immediately following
expiration of 12 months of parental leave.

24.—STUDY LEAVE
(1) (a) Study leave is designed to advance the Commission’s

goals in balance with an employee’s career development and,
at the discretion of the employer an employee may be granted
time off with pay for study purposes.

(b) Time off with pay may be granted up to a maximum of 5
hours per week including travelling time, where subjects of
approved courses are only available during normal working
hours.

(c) Employees shall be granted sufficient time off with pay
to travel to and sit for the examinations of any approved course
of study.

(d) In every case the approval of time off to attend lectures
and tutorials will be subject to—

(i) Convenience of the employer.
(ii) An employee undertaking an acceptable formal study

load in their own time.
(iii) An employee making satisfactory progress with their

studies.
(iv) The course being relevant to the employee’s career

and professional development with the employer.
(2) An approved course of study is any course, which is ac-

ceptable to the employer.
(3) Nothing in this clause shall preclude the employer from

providing additional study leave entitlements to employees.

25.—BEREAVEMENT AND SPECIAL LEAVE
(1) For the purposes of this clause—

(a) “Bereavement” shall mean death, of a partner, child,
parent, guardian, sibling, grandparent, other relative,
or close personal friend.

(b) “A day” shall mean the number of hours the em-
ployee was scheduled to work on the day/s of
bereavement leave.

(c) Life threatening illness or injury to a partner ,child,
parent, guardian, sibling, grandparent, other relative
or close personal friend is covered by “ Special
Leave”.

(2) The employer shall grant a maximum, equivalent to 2
days, either consecutive or non-consecutive paid leave to an
employee who suffers any bereavement or life threatening ill-
ness to a partner, guardian, sibling, grandparent, other relative
or close personal friend. In extenuating circumstances the
employer may negotiate an appropriate extension of this pe-
riod.

(3) Bereavement leave may also be used for the purpose of
attending funerals of family, relatives and close personal
friends.

(4) There is no limit to the number of separate incidents for
which an employee may receive bereavement and special leave
in any year.

26.—MOTOR VEHICLE ALLOWANCE
(1) An employee who voluntarily offers to use their private

motor vehicle for the purpose of travelling on official busi-
ness shall be reimbursed at the “rate of deduction for car
expenses” applicable for payment of motor vehicle allowances
as included in the most recent version of the Australian In-
come Tax Assessment Act.

(2) An employee who has novated lease motor vehicle un-
der the Lotteries Commission’s salary packaging arrangements
is not entitled to claim this allowance for use of that vehicle
on Commission business. Reimbursement of costs at the same
rate as this Allowance will be met by the employer, provided
that the Director’s prior approval has been received.

(3) Employees are to use Lotteries Commission vehicles for
business use. Where a Lotteries Commission vehicle is not
available or in an emergency, or where impractical to use such
a vehicle, employees may seek their Director’s approval to
use their own vehicle and claim this allowance. or reimburse-
ment of costs in accordance with subclause (2) of this clause.

(4) This allowance will only apply for the distance from the
Lotteries Commission headquarters to the place of business
and return (if necessary). If the return trip is to the employee’s
residence the difference (in kilometres) between the distances,
Lotteries Commission headquarters to that residence and the
place of business to that residence may be claimed. Similarly,
if the forward journey is direct from the place of residence the
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difference (in kilometres) between the distances, residence to
the Lotteries Commission headquarters and residence to the
place of business, may be claimed.

(5) This allowance is not payable for travel to or from the
employee’s residence to the Lotteries Commission headquar-
ters.

27.—PROTECTIVE CLOTHING AND SAFETY
FOOTWEAR

(1) An employee engaged on work which requires the pro-
vision of protective clothing and safety footwear shall be
provided with the requisite protective clothing and safety foot-
wear free of charge in quantities as agreed between the
employer and an affected employee or group of employees.

(2) Nothing contained in this clause shall affect the obliga-
tions of the employer to provide clothing in   accordance with
the Occupational Health, Safety and Welfare Act 1984.

28.—TRAVELLING ALLOWANCE
(1) An employee who travels on official business shall have

accommodation, meals and incidental expenses paid by the
employer in accordance with the relevant Awards.

(2) Prior to travel on official business taking place, the em-
ployer shall provide an advance to an employee equal to the
total cost of the travel expenses expected to be incurred.

(3) Immediately on return from travel on official business
an employee shall provide the employer with documentary
evidence of any reasonable official expenditure incurred other
than the Award entitlements. Such agreed (by the employer)
expenditure will involve a reimbursement to the employee.

29.—MEAL ALLOWANCE
(1) An employee who travels on duty away from the Lotter-

ies Commission headquarters outside a radius of 125 kilometres
but who does not stay away overnight is entitled to claim for
meals purchased when the absence covers meal periods. Where
air travel is involved and the ticket price includes the provi-
sion of a meal (breakfast, lunch or dinner) meal allowance
will not be paid.

(2) Meal allowance not associated with an overnight stay
will be paid through the payroll system and will appear on the
employee’s pay slip.

30.—SALARY PACKAGING
(1) An employee may, by written agreement with the em-

ployer, enter into a salary packaging arrangement
(2) Salary packaging is an arrangement whereby the entitle-

ments under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure of TEC less the cost of Compulsory
Employer Superannuation guarantee contributions.

(4) The TEC for the purposes of salary packaging, is calcu-
lated by adding—

(a) the base salary,
(b) other cash allowances e.g. annual loading, shift al-

lowance, commuted overtime allowance,
(c) non cash benefits e.g. superannuation, motor vehi-

cles etc,
(d) any fringe benefit tax liabilities currently paid, and
(e) any variable components e.g. performance based in-

centives where they exist.
(5) Where an employee enters into a salary packaging ar-

rangement, the salary rate as specified in Schedule 1 in this
Enterprise Bargaining Agreement is the basis to calculate en-
titlements in respect of—

(a) redundancy payments, and
(b) early retirement.

(6) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer; must comply with

the relevant taxation laws; and the employer will not be liable
for additional tax, penalties or other costs payable or which
may become payable by the employee

(7) In the event of any increase or additional payments of
tax or penalty associated with the employment of the employee
or the provision of employer benefits under the salary packag-
ing agreement, such tax, penalties and any other costs shall be
borne by the employee.

(8) In the event of significant increases in fringe benefit tax
liability, administrative costs, or any other reasons as agreed
between the employer and employee, relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

(9) An employer shall not unreasonably withhold agreement
to salary packaging on request from an  employee.

(10) The dispute settlement procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

(11) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

31.—WORKING FROM HOME

The employer may approve Working from Home arrange-
ments with individual employees. Such arrangements will be
in accordance with the Lotteries Commission’s policy as writ-
ten in the Human Resources Management Manual.

32.—CEREMONIAL/CULTURAL LEAVE

The employer may grant annual leave, long service leave or
leave without pay for tribal/ceremonial/cultural purposes,
which may be taken as whole or part days off. Application for
this leave should be supported by legitimate evidence of the
need for the employee to be allowed time off.

33.—UNIFORMS

(1) Except where otherwise directed by the Employer for
operational or public relations reasons, an employee may
choose their own style of dress, in accordance with the Code
of Conduct. This may include a uniform approved by the em-
ployer and purchased by the employee.

(2) An employee engaged in work which requires direct per-
sonal dealing with the Lotteries Commission   clients or the
public shall be provided with a uniform free of charge in quan-
tities as agreed between the employer and the employees,
provided that the employer instructs those employees to wear
a uniform as part of their duties.

34.—NO LOSS PROVISION

As a consequence of the entering into or lodgement of this
Agreement, no employee shall suffer  reduction in job classi-
fication or loss of entitlements accrued prior to the date of
lodgement of this Agreement.

35.—IMPLEMENTATION

(1) The parties agree to establish a Committee to monitor,
review and report on the progress of the implementation of
the Agreement.

(2) The parties to the Committee will meet at least quarterly.

36.—ADJUSTMENT OF ALLOWANCES

The rates or specification for allowances expressed in clauses
or schedules to this agreement shall, unless specified other-
wise, be varied in line with adjustments made to the
Government Officers’ Salaries, Allowances and Conditions
Award 1989 and the Clerks’ (Public Authorities) Award 1987
and shall, unless specified otherwise, have the same operative
date as the relevant variations to those Awards.

37.—SALARIES

The salaries prescribed in Schedule 1: Salaries of this Agree-
ment, shall be paid to employees.
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SCHEDULE 1—SALARIES
80 hours option *Salary figures as at 30.6.00 and onwards are dependent

on an increase in adjusted economic profit.
01-May-99 30-Jun-00 30-Sep-00 30-Dec-00 31-Mar-01 30-Jun-01 30-Jun-01

FORECAST BONUS BONUS BONUS BONUS TOTAL
INCREASE INCREASE PAID PAID PAID PAID PAID FOR

3.50% 1.50% 0.625% 0.625% 0.625% 0.625% YEJ 2001
EBA-EN LEV 25341 25721 161 161 161 161 26364
EBA-1-1 27838 28255 177 177 177 177 28962
EBA-1-2 28996 29431 184 184 184 184 30167
EBA-1-3 30155 30607 191 191 191 191 31372
EBA-1-4 31313 31783 199 199 199 199 32577
EBA-1-5 32471 32959 206 206 206 206 33783
EBA-1-6 33630 34134 213 213 213 213 34988
EBA-1-7 34788 35310 221 221 221 221 36193
EBA-1-SH-EL 30409 30865 193 193 193 193 31637
EBA-1-SH-1 33405 33907 212 212 212 212 34754
EBA-1-SH-2 34796 35317 221 221 221 221 36200
EBA-1-SH-3 36186 36728 230 230 230 230 37647
EBA-1-SH-4 37576 38139 238 238 238 238 39093
EBA-1-SH-5 38966 39550 247 247 247 247 40539
EBA-1-SH-6 40356 40961 256 256 256 256 41985
EBA-1-SH-7 41746 42372 265 265 265 265 43431
EBA-2-1 35995 36535 228 228 228 228 37448
EBA-2-2 36921 37475 234 234 234 234 38411
EBA-2-3 37892 38460 240 240 240 240 39422
EBA-2-4 38919 39503 247 247 247 247 40490
EBA-2-5 39993 40593 254 254 254 254 41608
EBA-2-SH-1 43194 43842 274 274 274 274 44938
EBA-2-SH-2 44304 44969 281 281 281 281 46093
EBA-2-SH-3 45470 46152 288 288 288 288 47306
EBA-2-SH-4 46702 47403 296 296 296 296 48588
EBA-2-SH-5 47992 48712 304 304 304 304 49930
EBA-3-1 41471 42093 263 263 263 263 43145
EBA-3-2 42621 43260 270 270 270 270 44341
EBA-3-3 43808 44465 278 278 278 278 45576
EBA-3-4 45025 45701 286 286 286 286 46843
EBA-3-SH-1 49764 50511 316 316 316 316 51774
EBA-3-SH-2 51145 51912 324 324 324 324 53210
EBA-3-SH-3 52570 53358 333 333 333 333 54692
EBA-3-SH-4 54031 54841 343 343 343 343 56212
EBA-4-1 46697 47397 296 296 296 296 48582
EBA-4-2 48005 48725 305 305 305 305 49943
EBA-4-3 49352 50093 313 313 313 313 51345
EBA-4-SH-1 56036 56876 355 355 355 355 58298
EBA-4-SH-2 57606 58470 365 365 365 365 59932
EBA-4-SH-3 59223 60111 376 376 376 376 61614
EBA-5-1 51946 52725 330 330 330 330 54043
EBA-5-2 53699 54504 341 341 341 341 55867
EBA-5-3 55520 56352 352 352 352 352 57761
EBA-5-4 57409 58271 364 364 364 364 59727
EBA-6-1 60450 61357 383 383 383 383 62891
EBA-6-2 62516 63454 397 397 397 397 65040
EBA-6-3 64655 65625 410 410 410 410 67266
EBA-6-4 66939 67943 425 425 425 425 69641
EBA-7-1 70440 71496 447 447 447 447 73284
EBA-7-2 72805 73897 462 462 462 462 75744
EBA-7-3 75498 76631 479 479 479 479 78546
EBA-8-1 79782 80979 506 506 506 506 83004
EBA-8-2 82851 84094 526 526 526 526 86196
EBA-8-3 86656 87955 550 550 550 550 90154
EBA-9-1 91408 92780 580 580 580 580 95099
EBA-9-2 94618 96037 600 600 600 600 98438
EBA-9-3 98279 99754 623 623 623 623 102247

75 hours option *Salary figures as at 30.6.00 and onwards are dependent
on an increase in adjusted economic profit.

01-May-99 30-Jun-00 30-Sep-00 30-Dec-00 31-Mar-01 30-Jun-01 30-Jun-01
FORECAST BONUS BONUS BONUS BONUS TOTAL

INCREASE INCREASE PAID PAID PAID PAID PAID FOR
3.50% 1.50% 0.625% 0.625% 0.625% 0.625% YEJ 2001

EBA-EN LEV 23757 24114 151 151 151 151 24716
EBA-1-1 26098 26489 166 166 166 166 27152
EBA-1-2 27184 27592 172 172 172 172 28282
EBA-1-3 28270 28694 179 179 179 179 29411
EBA-1-4 29356 29796 186 186 186 186 30541
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75 hours option *Salary figures as at 30.6.00 and onwards are dependent
on an increase in adjusted economic profit—continued

01-May-99 30-Jun-00 30-Sep-00 30-Dec-00 31-Mar-01 30-Jun-01 30-Jun-01
FORECAST BONUS BONUS BONUS BONUS TOTAL

INCREASE INCREASE PAID PAID PAID PAID PAID FOR
3.50% 1.50% 0.625% 0.625% 0.625% 0.625% YEJ 2001

EBA-1-5 30442 30899 193 193 193 193 31671
EBA-1-6 31528 32001 200 200 200 200 32801
EBA-1-7 32614 33103 207 207 207 207 33931
EBA-1-SH-EL 28509 28936 181 181 181 181 29660
EBA-1-SH-1 31318 31787 199 199 199 199 32582
EBA-1-SH-2 32621 33110 207 207 207 207 33938
EBA-1-SH-3 33924 34433 215 215 215 215 35294
EBA-1-SH-4 35227 35756 223 223 223 223 36649
EBA-1-SH-5 36530 37078 232 232 232 232 38005
EBA-1-SH-6 37834 38401 240 240 240 240 39361
EBA-1-SH-7 39137 39724 248 248 248 248 40717
EBA-2-1 33745 34252 214 214 214 214 35108
EBA-2-2 34613 35132 220 220 220 220 36011
EBA-2-3 35523 36056 225 225 225 225 36958
EBA-2-4 36487 37034 231 231 231 231 37960
EBA-2-5 37493 38056 238 238 238 238 39007
EBA-2-SH-1 40495 41102 257 257 257 257 42130
EBA-2-SH-2 41535 42158 263 263 263 263 43212
EBA-2-SH-3 42628 43268 270 270 270 270 44349
EBA-2-SH-4 43783 44440 278 278 278 278 45551
EBA-2-SH-5 44993 45668 285 285 285 285 46809
EBA-3-1 38879 39462 247 247 247 247 40449
EBA-3-2 39957 40556 253 253 253 253 41570
EBA-3-3 41070 41686 261 261 261 261 42728
EBA-3-4 42211 42844 268 268 268 268 43915
EBA-3-SH-1 46654 47354 296 296 296 296 48538
EBA-3-SH-2 47948 48668 304 304 304 304 49884
EBA-3-SH-3 49284 50023 313 313 313 313 51274
EBA-3-SH-4 50654 51413 321 321 321 321 52699
EBA-4-1 43778 44435 278 278 278 278 45546
EBA-4-2 45004 45680 285 285 285 285 46821
EBA-4-3 46268 46962 294 294 294 294 48136
EBA-4-SH-1 52534 53322 333 333 333 333 54655
EBA-4-SH-2 54005 54815 343 343 343 343 56186
EBA-4-SH-3 55522 56354 352 352 352 352 57763
EBA-5-1 48699 49430 309 309 309 309 50666
EBA-5-2 50343 51098 319 319 319 319 52375
EBA-5-3 52050 52830 330 330 330 330 54151
EBA-5-4 53821 54629 341 341 341 341 55994
EBA-6-1 56672 57522 360 360 360 360 58960
EBA-6-2 58609 59488 372 372 372 372 60975
EBA-6-3 60614 61523 385 385 385 385 63061
EBA-6-4 62755 63696 398 398 398 398 65289
EBA-7-1 66037 67028 419 419 419 419 68704
EBA-7-2 68255 69278 433 433 433 433 71010
EBA-7-3 70779 71841 449 449 449 449 73637
EBA-8-1 74796 75918 474 474 474 474 77816
EBA-8-2 77673 78838 493 493 493 493 80809
EBA-8-3 81240 82458 515 515 515 515 84520
EBA-9-1 85695 86981 544 544 544 544 89155
EBA-9-2 88704 90035 563 563 563 563 92285
EBA-9-3 92137 93519 584 584 584 584 95857

SCHEDULE 2—LOTTERIES COMMISSION 1999
BUSINESS IMPROVEMENT AND REMUNERATION

PLAN
Introduction

The Lotteries Commission has reviewed its approach to the
achievement of productivity increases and consequential sal-
ary movements, emerging from employees’ section, directorate
and corporate performances, within the framework established
by the Strategic Plan and the Enterprise Bargaining and Pro-
ductivity Agreements.

The Commission’s Mission in brief “to maximise and sus-
tain returns to the Western Australian community” is predicated
on its performance in a commercial environment. The major
thrust of the review was associated with the need to truly re-
flect that Mission and orientation. The output sought is a
sustainable and effective model of sufficient rigor, to enhance

business performance and support the provision of adequate
recognition and rewards to employees, within the requirements
of the Government’s Wages Policy.

The model identified as best meeting the Commission’s needs
is the Economic Value Added (EVA) model.

This Business Improvement and Remuneration Plan is based
on EVA and replaces what have been traditionally titled the
PRODUCTIVITY AGREEMENT and the JUSTIFICATION
STATEMENT.

Definitions
Economic Profit is the Net Operating Profit Less Adjust-

ment for Tax (NOPLAT) less Invested Capital x the Cost of
Capital. Net Operating Profit, for the purposes of this model
excludes forfeited prizes and interest receivable, as both ele-
ments are beyond staff control.
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Adjusted Economic Profit is the economic profit less the
contribution of economic profit required to ensure a return to
the community of the lesser of 30% of gross sales or the
budgetted funding total.

The Cost of Capital has been determined by utilising the
formulas for the Weighted Average Cost of Capital and the
Capital Asset Pricing Module. It is the average 10 year bond
rate for the year plus a risk premium of 0.64%.The rate is set
at the beginning of the Agreements period and is subject to
change/review at the expiry date.

The Bonus Bank is the excess funds remaining, from the
employees’ 50% share of adjusted economic profit, after pay-
ment of any salary increase. It is a method of ensuring that the
normal business cycles are evened out allowing for a long term
strategy to be followed, rather than concentrating on short term
results.

Implementation Principles
1. Sustainable increases in organisational performance are

based on the unified effort of the employees and the efficient
management of all other resources at the disposal of the Com-
mission.

2. Sustainable increases in organisational performance should
underwrite annual salary increases.

3. The interests of employees will be more closely aligned
to those of the Commission to create more value for all.

4. Employees will become stakeholders in the success/fail-
ure of the Commission and consequently take an active interest
in increasing the value of the organisation.

5. Employees’ business interest, acumen and job perform-
ance will be enhanced through improved and more regular
linkages to financial reporting processes and their stakeholder
role.

6. More frequent and modified financial reporting processes
will show progress toward the required level of economic profit
and distribution to the community.

7. Multi-directional, value-adding linkages at all levels of
the Commission will focus employees’ performance on the
achievement of corporate goals.

EVA Modelling
Enclosures 1 to 5 demonstrate the application of the EVA

model to the Commission’s Financial Statements.

Management of Salary Increases
The duration of the Agreements, incorporating this Plan, shall

be from registration to 30 June, 2001.
Salary increases will be dependent on the adjusted economic

profit of the Lotteries Commission, measured at the end of
each financial year. Salary increases will be subject to State
Government wage policy and the maximum salary increase
achievable will be calculated on the basis of 7.0% over two
years.

Employees will participate in the year-on-year increase in
adjusted economic profit as described in the following para-
graphs—

Employees receive 50% of the increase, and the Lotteries
Commission 50%. If the 50% is greater than necessary to pay
a 12 month increase of 3.5% (if less than 12 months the pro
rata increase), the excess is to be paid into a bonus bank.

It should also be noted that the bonus bank may not be used
for base salary increases, but may be used to provide bonuses
where organisational adjusted economic profit targets are met.

Provided organisational targets have been achieved, the Chief
Executive Officer may consider a bonus payment where—

• the adjusted economic profit is insufficient to justify
any, or less than, the maximum achievable salary in-
crease; and

• the adjusted economic profit is seriously affected by
circumstances outside the control of the Lotteries
Commission, such as a change of legislation, the in-
troduction of poker machines etc.

Risks
There are risks for employees embodied in their acceptance

of the EVA model and the consequential salary increase proc-
ess. These risks are accentuated by the conservative projections

for FYs to 20001/2 shown at enclosure 6. These reveal that
FY 98/99 is expected to generate an economic loss, while FY
1999/2000 should return an increase in economic profit to the
extent that it could justify a full 3.5% salary increase at the
end of that year, with a positive Bonus Bank balance. This
positive situation can, therefore, support any up-front salary
increase awarded to employees at registration. The projections
also show that there will be either a small economic loss or at
least a decrease in profit in FY 2000/01 with a consequential
inability to support a salary increase. The projections indicate
the bonus bank appears able, at that time, to fund a bonus, if
deemed necessary.

Disadvantage
Due to the time required to test the robustness of this plan

the new agreement cannot be registered until the second quar-
ter of 1999. The 1996 agreement was due to cease 31 December,
1998 but has a clause which permits a carry-over until a new
agreement is registered. Thus employees have been disadvan-
taged by this delayed access to the new agreement.

In addition, beneath the auspices of the Continuing Excel-
lence Program’s continuous improvement module, employees
have achieved significant enhancements to operational proc-
esses with demonstrable efficiency gains. Enclosure 6 provides
details.

Traditionally, employees have earned milestone salary in-
creases for similar initiatives achieved within the framework
of the Agreement. The delay in the registration of the new
Agreement has prevented consideration of any financial com-
pensation for employees, as such action is predicated on the
existence of a registered agreement.

Salary Increase
For the term of the agreements the following rules shall ap-

ply to staffmembers’ compensation—
1. Salary increases can only be made where economic

profit has increased YEAR-ON-YEAR, by at least
the equivalent of a .5% rise in pay. Where adjusted
economic profit does not increase year-on-year, the
employees can achieve bonus payments by achiev-
ing quarterly targets of adjusted economic profit for
that year.

NOTE: Bonus payments can only be made when there are
funds in the bonus bank.

2. An up front salary increase payment of 3.5%. This
employees’ acceptance of the risks and the disad-
vantages in the delayed implementation of this Plan.
The increase will form part of the maximum salary
increase achievable over the life of the Agreement.
This payment is to be funded from the expected in-
crease in adjusted economic profit at the end of the
1999/00 financial year.

3. A salary increase of 1.5% at the end of financial year
1999/00. This again is due to the expected increase
in adjusted economic profit at the end of that finan-
cial year.

4. Financial year 2000/01 is currently projecting a de-
crease in economic profit. The bonus bank, however,
is projected to have sufficient funds to make a bonus
payment in that year equivalent to a 2.5% increase
in pay. This bonus can only be paid based on the
achievement of quarterly adjusted economic profit
figures. Each quarter the target is achieved employ-
ees will receive the pro-rata bonus. Should one or
more quarterly targets not be achieved but the an-
nual target is achieved, a payment of the balance of
the full bonus will be made at the end of the fourth
quarter. If the annual target is not achieved employ-
ees will only receive bonuses for those quarters where
the target was achieved.

The concept is that employees receive salary increases for
real increases in adjusted economic profit, and can achieve
bonuses for improving adjusted economic profit where such
profit/loss does not represent an increase year-on-year. This
means that, in good years, the bonus bank can build up and
this money can be used to pay bonuses in bad years – but only
where the organisation improves performance during those bad
years.
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The exact overall percentage salary increase, in the life of
the agreement, is linked to the business performance in each
financial year. The Commission’s financial projections, as
described above, indicate mixed economic profit performance
and suggest the salary increase forecast which appears below.
On registration (approximately
May, 1999) 3.5%

Nil
30 June, 1999
30 June, 2000 1.5% (paid after the “up-

front” payment has been
deducted)

30 September, 2000 bonus payment .625%
31 December, 2000 bonus payment .625%
31 March, 2001 bonus payment .625%
30 June, 2001 bonus payment .625%

TOTAL 7.5% with the last 2.5%
paid as a bonus, from the
bonus bank, over the FY
2000/01. This creates a
salary base increase of 5%
over the life of the Agree-
ments.

These forecasted salary and bonus movements are established
within the following scenario—

Projected:
Initial salary level 7,744,000
Up front increase 3.50%
1999/00 pay increase 1.50%
Balance allowed by
Government 2.50%
Financial Years 1998/99 1999/00 2000/01
Current adjusted
economic profit
projections. -3,583,000 -986,000 -1,800,000
Increase year-on-year 0 2,597,000 0
Employees’ Share 0 1,298,500 0
Up-front payment 271,040
Pay increase in 1999/00 120,226
Achievement of quarterly
targets payment 203,382
Bonus Bank Balance -271,040 907,234 703,853
Quarterly Targets equivalent to:

Adjusted Economic Profit 2000/01 -1,800,000
 less 2.5% of salary level. 203,382
Annual target -1,596,618

Worst Case Outcome
No increases in adjusted economic profit and employees only

receive 3.5% up-front pay increase.

Best Case Outcome—
Adjusted Economic profit increases each year, giving suffi-

cient increase to pay salary increases of 7.5%.

Most Likely Outcome
Employees will receive a 5% increase in pay, with a further

2.5% being paid out as bonuses.
The 2.5% bonuses will be dependent on the achievement of

quarterly targets.
The Government’s Wages Policy, in the period May, 1999

to 30 June, 2001 establishes a maximum achievable salary
increase of 7.5%. Should registration be earlier or later, that
percentage will alter accordingly.

Should the FY 2000/01 deliver a positive adjusted economic
profit, sufficient to confirm a further increase to the salary
base, the salary base will be increased accordingly, to a maxi-
mum achievable 2.5% i.e. to meet the stipulation of the
Governments’ Wages Policy. This, if achieved, will confirm
the bonuses fully, or partially, as a salary base increase but,
will not result in any additional payment, as at 30 June, 2001.

Salary Levels
Salary details by level, in accordance with the above fore-

cast, are shown at Schedule 1 of the Enterprise Bargaining
Agreement and Schedule D of the Collective Workplace Agree-
ment.

Plan Application
Introduction

The Commission’s Strategic and Business Plans, including
the Digital Era Project, are predicated on in-depth research.

This wide scanning research, extends beyond the present op-
erational environment to identify the pathways, strategies,
barriers and contingencies vital to the Commission’s continu-
ing effective and internationally acclaimed performance. The
overarching requirement being, to continue to maximise re-
turns to the Western Australian community, from what is
becoming, an increasingly volatile and competitive business
environment.

In this scenario the Commission has identified key result
areas with linked objectives to be achieved over a three year
period to the year 2000. From that base, the evolving Corpo-
rate Planning Project extends the capacity to strategically
position the Commission, as a flexible, developed, continu-
ously improving and evolving organisation. This will not only
support the Commission’s ability to effectively cope with cur-
rent business demands, but will create timely and appropriate
interventions, to change work processes and develop technol-
ogy, while maintaining cost and profit structures, in a rapidly
changing new era.

Integral to continuing success is the expected excellence of
employees in their job performance. Each job must clearly
add value in its individual achievements. These must be closely
linked to team, section, directorate and corporate operational
and strategic objectives. This requirement applies equally to
the identification and development of projects across the spec-
trum of the Commission’s operations.

Performance Structure
The Retailers Network is the front line of the Commission

through which products sales are generated. The Commission’s
ability to maximise returns to the community is predicated on
the level of sales achieved. This cannot occur in isolation. A
diverse and competent Corporate Infrastructure, in partner-
ship with the Retailers’ Network, develops and maintains this
frontline through the following management and support
mechanisms—

• Sales & Marketing Directorate’s Marketing and Re-
tail Distribution Managers, Area Managers, Retailers’
Administration employees and other support employ-
ees at all levels;

• an extensive, professionally designed and imple-
mented advertising program utilising all news media;

• provision of professionally designed, built and ap-
plied point of sale material;

• professionally designed and presented training pro-
grams for Retailers and their staff;

• a professional public affairs program;
• a warehouse facility to manage products ordering and

despatch to the Frontline;
• regular networking, product/s update and operational

and strategic briefing sessions;
• the establishment of and, maintenance and collabo-

ration with, a Retailers’ Panel to closely monitor
performance and progress;

• research and development of new products;
• financial and contract management expertise link-

ing suppliers, Retailers and the Government’s
legislative and policy directions;

• provision, maintenance and development of infor-
mation technology throughout the Corporate
Infrastructure and across the Retailers’ Network;

• day to day and strategic management, maintenance
and development of the Gaming System;

• organisational development activities to not only
maintain the state of the art but to also enhance the
preparation of employees for the diverse demands
of future operations;

• structural reviews to ensure the Corporate Infrastruc-
ture is soundly established along contemporary lines,
capable of flexible response to changing circum-
stances and the Frontline’s and Western Australian
community’s needs;

• the on-going recruitment, selection, training and de-
velopment of competent employees to appropriately
fit the Commission’s needs; and
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• overarching and pervasive Board and CEO interac-
tion and leadership.

Funds Distribution
The Frontline and the Corporate Infrastructure are

synergistically responsible to—
• capture a level of funds sufficient to meet statutory

funding responsibilities and the increasing demands
from the Western Australian community, managed
through the Grants Programs established by the Com-
munity Funding Directorate;

• satisfy the financial requirements of the prizes lists;
• provide contracted financial returns to the Retailers’

Network; and
• adequately meet the Commission’s internal financial

needs.

Human Factor
In order to link this Business Improvement and Remunera-

tion Plan, the 1999 Enterprise Bargaining Agreement and the
Commission’s corporate objectives, employees—

• have been closely involved in the development and
application of the strategic planning process;

• conjointly, with their supervisors, have identified
their job objectives and individual learning plans;

• participate in annual performance reviews;
• participate in the Investment in Excellence and Con-

tinuing Excellence/Continuous Improvement
programs;

• participate in the multi-skilling program both inter
and intra Team and Directorate; and

• are kept well informed of business performance
through a variety of communication techniques.

In addition, the following actions will be implemented—
• employees’ business education will be enhanced

through participation in the Zodiak game;
• employees will be provided with comprehensive

monthly business reports demonstrating progress
against corporate objectives;

• individual employees will participate in mandatory
monthly meetings with their supervisor to scrutinise
progress against job objectives and to regularly as-
sess the value their job performance is adding;

and/or
• teams will conduct mandatory monthly meetings for

similar purposes;
• monthly forums will have an additional agenda item

i.e. business performance/value added etc; and

• the Joint Consultative Group (JCG) and a Single Bar-
gaining Unit (SBU) sub-committee, will operate as
monitors of the Plan and will act as receptors and
conduits for staffmembers’ questions and concerns;

• the General Management Team (GMT) fortnightly
agenda will be extended to provide consideration of
progress in this context and, where necessary, con-
sider and provide appropriate responses to the JCG
and SBU sub-committee.

The combined outputs of these activities, monitored and
supported through team, directorate, etc. processes dynamics,
create a consequential, corporate achievement and salary im-
plication to—

• infuse employees’ motivation and behaviour;
• create a more business orientated and skilled group

of employees;
• regularly identify poor or uncooperative job perform-

ance;
• provide a formal, timely and appropriate basis for

management of such job performance;
• identify timely and appropriate structural changes;
• maintain the Commission’s emphasis on continuous

improvement;
• ensure all jobs/projects/processes are realistically re-

quired and add value;
• ensure that salary increases achieved truly reflect the

Commission’s business performance; and
• deliver an overall outcome that will collectively in-

crease the Commission’s return to the Community.

External Factors
A range of external factors may emerge to create varying

levels of impediment to the Commission’s plans. These barri-
ers may include—

• change of government;
• change of government policy;
• recession in Australia or global recession/depression;
• increased national and international competition; and
• consumer spending changes.

The affect of these factors may be severely felt whether or
not this Plan or any other is in place. The Commission’s em-
phasis on visionary research and consequential strategic and
contingency planning, however, coupled with the level of scru-
tiny and monitoring indicated; the continuous improvement
work ethic; the application of business orientated and value-
adding employees; and the strengthening of the Corporate
Infrastructure/Retailers’ Network partnership, should see the
Commission well placed to meet and cope well with these
eventualities.
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ENCLOSURE 1
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ENCLOSURE 4
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ENCLOSURE 5
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MINESITE PERSONNEL PTY LTD CERTIFIED
AGREEMENT 1999.
No. AG 71 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union Of Workers—Western Australian

Branch

and

Minesite Personnel Pty Ltd.

No. AG 71 of 1999.

Minesite Personnel Pty Ltd Certified Agreement 1999.

25 May 1999.

Order.
HAVING heard Mr G Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union Of Workers—Western Australian Branch and being
satisfied that Minesite Personnel Pty Ltd agrees with this ap-
plication, now therefore, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT the agreement to be known as the “Minesite Per-
sonnel Pty Ltd Certified Agreement 1999” reflected in
the schedule to this order shall be and is registered with
effect on the 25th day of May 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.

1.—TITLE
(1) This Agreement shall be known as the “Minesite Per-

sonnel Pty Ltd Certified Agreement 1999”.
(2) At the date of registration this agreement covered 50

employees.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Term of Agreement
4. Application and Scope of Agreement
5. Aims and Objectives
6. Best Practice
7. Resolution of Disputes
8. Workforce meetings
9. Right of Entry

10. Safety Procedure
11. General Conditions of Employment
12. No Extra Claims
13. Safety and Protective Clothing
14. Wage Rates
15. Site Allowance
16. Welding Allowance
17. Shift Work
18. Redundancy Payment
19. Superannuation
20. Travel and Project Specific Attendance Payment
21. Journey Cover
22. Income Protection

3.—TERM OF AGREEMENT
This Agreement shall have effect from 25 May 1999 and

shall remain in force until March 2000. The parties shall ne-
gotiate a further agreement February 2000.

4.—APPLICATION AND SCOPE OF AGREEMENT
(1) This Agreement applies to and is binding upon Minesite

Personnel Pty Ltd, its employees and the Automotive, Food,
Metals, Engineering, Printing and Industries Union (AMWU)
in the State of Western Australia engaged in construction work.

(2) Except as previously provided by this Agreement, the
terms and provisions of the Metal Trades (General) Award Part

II Construction Work No 13 of 1965 (the State Award) shall
apply to the work.

(3) Where there is any inconsistency between the terms of
this Agreement and the State Award, the Agreement shall
prevail to the extent of the inconsistency.

(4)(a) Award
Metal Trades (General) Award 1966 Part II No 13 of
1965.

(b) Union
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union (AFMEPKIU).

5.—AIM AND OBJECTIVES
This Agreement is designed to enable the employer, employ-

ees and their union to co-operate with the objectives of ensuring
successful and timely completion of Projects.

All parties to this Agreement are committed to—
(1) Providing high standards of occupational health and

safety on the Projects.
(2) Promoting the concept of an adaptable committed

versatile and highly skilled workforce.
(3) Increasing job satisfaction for all Project personnel.
(4) Eliminating industrial relations lost time by the reso-

lution of conflicts in accordance with agreed
procedures.

(5) Achieving a productive and efficient working envi-
ronment on the Projects.

(6) Facilitating a co-operative approach to employee re-
lations.

(7) Taking steps to improve and enhance communica-
tion between employees and management/
supervisors.

6.—BEST PRACTICE
The parties agree that Best Practice is simply the best way

of doing things—it is a process of constantly changing and
adapting to new pressures and work methods. Best practices
are not fixed. it is the method of operation to achieve exem-
plary levels of performance. Best practices are not restricted
to an examination of cost, but also include quality and timely
completion of work in a safe and efficient manner.

(1) Best Practice for this Agreement includes—
(a) Understanding and measuring client needs;
(b) Skilled workforce;
(c) Employee involvement and participation to achieve

Best Practice principles;
(d) Provision of a healthy and safe working environment

and work practices; and
(e) The achievement of excellence through continuous

improvement.
(2) The parties to this Agreement are committed to continu-

ously improving efficiency and quality of work and as a
consequence the following arrangements shall be adopted by
this Enterprise.

(a) Efficient Safe Work Practices and Active Safety Pro-
grammes consistent with achieving zero lost time
injuries.

(b) Promotion of Industrial Harmony—by combining ef-
fective grievance resolution, consultation with and
involvement of employees about their work and good
management/employee practices to prevent all dis-
putation.

(c) Flexible Assignment—where the employer may uti-
lise an employee on any task that is within the
employee’s competence, classification, consistent
with relevant statutory requirements and the employ-
er’s duty to provide a safe and healthy work
environment.

(d) Retrenchments—the parties to this Agreement rec-
ognise that length of service, the skills held by
individuals, the work remaining with the employer
and continuity of service with the employer may be
taken into account in determining retrenchments.
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7.—RESOLUTION OF DISPUTES
In the event of any issue or grievance arising within the

Enterprise any such issue or grievance or any other like matter
shall be dealt with in accordance with the following steps—

(1) Where an issue or grievance arises the matter shall
initially be discussed between the employee con-
cerned, and if the employee so desires their union
delegate, and the employee’s immediate supervisor.

(2) If the matter is not resolved by the discussions re-
ferred to in subclause (l) of this clause, the employee
and/or union delegate shall discuss and attempt to
resolve the issue or grievance with Minesite Person-
nel Pty Ltd’s management.

(3) Where the above discussions fail to resolve the issue
or grievance, it shall be referred to the contractor’s
senior management representative or nominee and
an accredited official of the relevant union. The par-
ties shall then initiate steps to resolve the issue or
grievance as soon as possible.

(4) While the steps in subclauses (l), (2) and (3) of this
clause are being followed, no industrial action shall
be taken. The emphasis will be on an agreed settle-
ment of an issue or grievance.

(5) if the issue or grievance is still not resolved, either
party may refer the matter to the Western Australian
Industrial Relations Commission for conciliation and,
if necessary, arbitration.

(6) The contractor shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working principles and consistent with
established Project custom and practices.

(7) At all stages of this process, the emphasis shall be
on a negotiated settlement.

8.—WORKFORCE MEETINGS
It is recognised that from time to time the union may wish to

convene workforce meetings to discuss or report on relevant
issues relating to Projects.

Where such meetings are convened by the union they shall
occur at the most convenient time so as not to interrupt the
work programme, i.e. prior to commencement of work, shift
breaks, smoko or lunch break.

9.—RIGHT OF ENTRY
On notifying the employer or the employer’s representative,

the Secretary or any authorised officer of a Union party to this
agreement shall have the right to visit any job at any time
when work is being carried on, whether during or outside the
ordinary working hours and to interview the employees cov-
ered by this agreement, provided that the secretary or any
authorised officer does not unduly interfere with the work in
progress.

10.—SAFETY PROCEDURE
The intention of this procedure is to address safety issues

whilst wherever possible maintaining productive work.
Nothing in this Clause diminishes the obligations and duties
of the employer and employees as prescribed in the
Occupational Safety and Health Act 1984 (WA) and the
Safety and Health Regulations 1996 (WA), or the Mine Safety
Act and Regulations 1994.

(1) An employer shall not require an employee to work in an
unsafe manner or environment.

(2) No employee shall work in an unsafe manner or envi-
ronment.

(3) Where an employee becomes aware of an issue relating
to occupational health, safety and welfare the employee shall
in the first instance advise their Supervisor of the concern(s).

(4) Where an employee encounters what the employee be-
lieves to be a safety hazard or is allocated work which the
employee considers is unsafe, the employee shall immediately
advise the supervisor and that work shall not be carried out
until such time as the matter is resolved, provided the work
may continue on conditions agreed between the parties.

The aim shall be to resolve the matter as soon as possible.

11.—GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in this Agreement, the terms and condi-

tions of each employee covered by this Agreement shall be as
prescribed in the Award by which the employee would be bound
if not for this Agreement and where the provisions of such
Award are inconsistent with the provisions of this Agreement,
the provisions of this Agreement shall prevail.

12.—NO EXTRA CLAIMS
This Agreement is made in full and final settlement of all

claims with respect to terms and conditions of employment.
The parties to this Agreement shall not make any further claims.

The package of rates and conditions contained in this Agree-
ment are recognised by the parties as covering all circumstances
and disabilities covered by this Agreement.

13.—SAFETY AND PROTECTIVE CLOTHING
(1) Each employee upon commencement of employment with

the Employer shall be provided with one (1) pair of safety
boots (unless the employee has been previously provided with
boots which are in good condition) free of charge which shall
be replaced on a fair wear and tear basis.

(2) Each employee shall be issued with a safety helmet and
safety glasses (to the approved Australian Standard) to be worn
while working on sites.

(3) All employees on commencement shall be supplied with
two (2) sets of clothing. Arrangements between the individual
employers on the best method of supply of clothing is to be
agreed. In circumstances beyond an employers’ control or in
case of difficulty of supply a maximum of one (1) week to
obtain clothing is accepted.

(4) The clothing issue shall consist of—
(a) Two (2) trousers and two (2) shirts.

or
(b) The equivalent in overalls (long sleeves).

(5) Each employee who has worked between the period 1
May and 1 October shall be provided with one (1) bluey jacket.
Provided that an employee does not receive more than one (1)
bluey jacket in any 12 month period other than on a fair wear
and tear basis.

(6) Standardisation of safety equipment is the goal of all
parties to ensure removal of the risk of incompatible equip-
ment use on the Projects. This is defined as, e.g. safety glasses,
ear plugs, ear muffs, hard hat, welding screens and shields,
grinding shields, goggles etc.

14.—WAGE RATES
Employees bound by the terms of this Agreement shall be

paid the wage rates shown below on and from the dates indi-
cated according to their classification as per the relevant Award.
Any future changes in Award rates will not affect these agreed
schedules.

Metal Trades (General) Award 1996—
Part II Construction

Classification Registration 1 May 1 November
1999 1999

$ $ $
Instrumentation and Controls Tradesman 801.10 825.13 849.89
Instrumentation Tradesman—Complex
Systems 743.85 766.17 789.15
Instrument Tradesman 729.50 751.39 773.93
Scientific Instrument 729.50 751.39 773.93
Welder-Special Class 725.00 746.75 769.15
Welder 703.96 725.08 746.83
Boilermaker 703.96 725.08 746.83
Tradesman the greater part of whose time
is occupied in marking off and/or
template making 709.96 731.26 753.20
Mechanical Tradesman Special Class 743.00 765.29 788.49
Tradesperson 703.96 725.08 746.83
Pipe Fitter 703.96 725.08 746.83
Certified Rigger, Scaffolder or Dogman 651.16 670.69 690.82
Rigger or Scaffolder—Other 634.50 653.54 673.14
Tool and Material Storeman 628.50 647.35 666.78
Tradesperson’s Assistant 615.26 633.72 652.73
Lagger 625.50 644.27 663.60

Note 1: The above “EBA Rate Per Week’ excludes Award
provisions relating to tool and leading hand allowances.
Clause 10(2) (b) of the Metal Trades (General) Award
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1966 Part II Construction shall apply—Riggers/
Scaffolders.

15.—SITE ALLOWANCE
A flat site allowance of $3.20 per hour for each hour worked

shall be paid in recognition of all disabilities associated in car-
rying out construction and commissioning work on Projects
and such payment shall be in lieu of all prescribed disability
or similar allowances which otherwise may have applied.

16.—WELDING ALLOWANCE
Welders qualified and required by the Employer to carry out

coded welding work in accordance with the Employer’s nomi-
nated welding standards shall be paid an all purpose allowance
at the rate of $35.00 per week.

17.—SHIFT WORK
(1) The employer may require employees to work shift work

and the employee shall work shift work as required provided
the employee is given one (1) week’s notice of intention to do
so including the intended starting and finishing times of the
respective shifts.

(2) The loading for ‘ shift work shall be in accordance with
the relevant Award.—

(3) Furthermore, for employees bound by the Metal Trades
(General) Award 1966 Part II Construction No 13 of 1965, a
flat loading of 25% of the ordinary rate shall apply for each
hour worked beyond the ordinary hours on the night shift.

(4) Except as provided in this Clause, the provision of the
relevant Award shall apply.

18.—REDUNDANCY
A redundancy payment of $50.00 per week shall be paid to

employees upon termination.

19.—SUPERANNUATION
(1) Subject to the terms of this Clause, Minesite Personnel

Pty Ltd undertakes to make contributions to Construction and
Building Superannuation Scheme at a minimum rate of fifty
(50) dollar per employee per week and in accordance with the
Superannuation Guarantee Act.

(2) The employer shall notify employees of their right to
choose as to which complying Fund their superannuation is
contributed to.

(3) If an employee nominates a superannuation fund other
than that in (1) the employer and the employee are bound by
the employee’s nominated choice unless they agree to a change
which the employer shall not unreasonably refuse.

20.—TRAVEL AND PROJECT SPECIFIC
ATTENDANCE PAYMENT

(1) The allowance for travelling and employment in con-
struction work shall be in accordance with the relevant Award.

(2) For each day the employee is eligible for the allowance
as prescribed in Sub-Clause 20(l) the employee shall also be
entitled to a project specific attendance payment of $6.15 per
day.

21.—JOURNEY COVER
As a term of this Agreement, employees employed pursuant

to this Agreement shall be provided with Journey Cover In-
surance at no cost to themselves.

22.—INCOME PROTECTION
Minesite Personnel Pty Ltd shall take out an ACTU 7 Day

accident and sickness income protection policy for its
employees.

MINISTRY OF THE PREMIER & CABINET OFFICE
MINISTERIAL OFFICERS ENTERPRISE

BARGAINING AGREEMENT 1999.
No. PSA AG 22 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Director General
Ministry of Premier and Cabinet.

No. PSA AG 22 of 1999.

Ministry of The Premier & Cabinet Office Ministerial
Officers Enterprise Bargaining Agreement 1999.

17 May 1999.

Order.
HAVING heard Ms J Blake on behalf of The Civil Service
Association of Western Australia Incorporated, and Mr G
Moore on behalf of the Director General Ministry of Premier
and Cabinet now therefore, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

1. THAT the agreement to be known as the “Ministry
of The Premier & Cabinet Office Ministerial Offic-
ers Enterprise Bargaining Agreement 1999” reflected
in the schedule to this order shall be and is registered
with effect on the 17th day of May 1999.

2. THAT the Ministry of The Premier & Cabinet Of-
fice Ministerial Officers Enterprise Bargaining
Agreement 1999 shall replace the Ministry of the
Premier and Cabinet Ministerial Officers Enterprise
Bargaining Agreement 1996 with effect on 17th day
of May 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner,

Public Service Arbitrator.

1.—TITLE
This Agreement shall be known as the “Ministry of The Pre-

mier & Cabinet Office Ministerial Officers Enterprise
Bargaining Agreement 1999” and shall replace the Ministry
of the Premier and Cabinet Ministerial Officers Enterprise
Bargaining Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Date And Operation of Agreement
8. No Further Claims
9. Single Bargaining Unit

10. Relationship to Parent Awards
11. Re-Open Negotiations
12. Availability of Agreement
13. Dispute Resolution Procedure
14. Objectives and Principles
15. Continuous Improvement
16. Productivity Measurement
17. Productivity Initiatives
18. Hours of Duty
19. Annual Leave
20. Long Service Leave
21. Salary Increases
22. Contract Workers
23. Part-Time Work
24. Parental Leave
25. Ceremonial/Cultural Leave
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26. Family Leave
27. Bereavement Leave
28. Public Holidays
29. Annual Leave Loading
30. Overpayments
31. Salary Packing
32. Personnel File

Schedule 1—Salaries

3.—SCOPE
This Enterprise Bargaining Agreement shall apply to em-

ployees including Senior Executive Service employees working
in the Ministry of the Premier and Cabinet in a Ministerial
Office.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the employer and The Civil

Service Association of Western Australia Incorporated.

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the number of employees cov-

ered by this Agreement is 10.

6.—DEFINITIONS
In this Agreement, the following terms shall have the fol-

lowing meanings.
(1) “Agreement” means the Ministry of the Premier and

Ministerial Officers Enterprise Bargaining Agreement 1999.
(2) “Employee” means for the purposes of this Agreement,

someone who is referred to in the Scope Clause of this Agree-
ment.

(3) “Employer” means the Director General of the Ministry
of The Premier & Cabinet, as delegate of the Minister for Public
Sector Management, the employer of Ministerial Officers.

(4) “Parental leave” is a period of unpaid leave available to
an employee.

(5) “Permanent Part-time Employment” is defined as regu-
lar and continuing employment up to a maximum of 30.4 hours
per week.

(6) “Replacement employee” means an employee specifi-
cally engaged to replace an employee proceeding on parental
leave.

(7) “Spouse” shall include de facto spouse.
(8) “The Ministry” means Ministry of The Premier & Cabi-

net.
(9) “The Office” means the office of the Political Office

Holder as defined in the Public Sector Management Act.
(10) “The Parties” means the employer and Union when re-

ferred to jointly in this agreement.
(11) “Union” means The Civil Service Association of West-

ern Australia Incorporated.
(12) “WAIRC” means The Western Australian Industrial

Relations Commission.

7.—DATE AND OPERATION OF AGREEMENT
(1) This Agreement shall operate from the date of registra-

tion (17 May 1999) and shall remain in force for a period of
one year from the date of registration.

(2) During the life of the Agreement the parties will con-
tinue to address a range of issues and reforms specifically aimed
at increasing productivity. The parties agree that these issues
will form the basis of future negotiations.

(3) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement, except where the award salary rate is higher in
which case the award salary rate shall apply.

(4) The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the Agreement by notification in writing to the other party and
to the WAIRC or replaces this Agreement with a subsequent
Agreement.

8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under

the terms or this Agreement or provided for in National or
State Wage Case Decisions.

The agreement shall not operate so as to cause an employee
to suffer a reduction in ordinary time earnings.

9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bar-

gaining Unit (SBU). The SBU comprised of representatives
from the employer and the Union.

10.—RELATIONSHIP TO THE PARENT AWARD
This Agreement shall be read in conjunction with the Public

Service Award 1992. In the case of any inconsistencies, this
Agreement shall have precedence to the extent of any incon-
sistencies. Where the agreement is silent the Award prevails.

11.—RE-OPEN NEGOTIATIONS
The parties agree to commence negotiations at least six (6)

months prior to the expiration of the period of this Agreement
to negotiate a replacement Agreement.

12.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to a copy of this Agree-

ment. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the agency
supplied by the employee, and the location of the copies will
be communicated to all employees.

13.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any ques-

tions, dispute or difficulties that arise under this Agreement—
(1) The Union representative and /or the employee/s con-

cerned shall discuss the matters with the immediate
supervisor in the first instance. An employee may be
accompanied by a Union representative.

(2) If the matter is not resolved within 5 working days
following the discussion in accordance with para-
graph (1) the matter shall be referred by the Union
representative or employee to the employer for reso-
lution.

(3) If the matter is not resolved within 5 working days
of the Union representative’s or employee’s notifi-
cation of the dispute to the employer, it may be
referred by the Union or the employer to the WAIRC.

14.—OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—

(1) To satisfy the requirements of clients and customers
through the provision of reliable, efficient and com-
petitive services;

(2) To achieve the Ministry’s mission and improve pro-
ductivity and efficiency in the Ministry through
ongoing improvements;

(3) To promote the development of trust and motivation
and to continue to foster enhanced employee rela-
tions;

(4) To promote participative decision making processes
and practices;

(5) To promote increased satisfaction from jobs and se-
cure employment opportunities;

(6) To develop and pursue changes on a co-operative
basis by using participative practices

15.—CONTINUOUS IMPROVEMENT
It is agreed that there will be full support and involvement

in the process of continuous improvement. An employee is
expected to contribute to the improvement of performance and
productivity in the Ministry by—

(1) making regular and consistent suggestions to ensure
there is no duplication and double handling and to
improve performance and productivity of the Office;

(2) periodical review of work practices to ensure maxi-
mum productivity gains are obtained from existing
and emerging technologies and undertaking neces-
sary training;

(3) periodical planning and initiating innovative work
practices in the Office, subject to approval of the em-
ployer;
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(4) participating with other employees to ensure the op-
timum utilisation of resources and the effective
operation of the Office.

16.—PRODUCTIVITY MEASUREMENT
(1) The parties agree that the measurement and monitoring

of productivity improvements provides critical feedback on
the performance of the Ministry to management, employees
and other relevant stakeholders.

(2) The parties agree to assess organisational performance
according to the extent to which the objectives of the Ministry
are achieved. The parties agree that performance indicators
assist in the attainment of corporate goals in the interests of
clients, employees, the Ministry and the government on be-
half of the community.

Productivity Improvements
The parties agree that between the period November 1997

and the commencement of this Agreement there has been fur-
ther progress on a range of measures within Ministerial Offices
which have improved productivity, efficiency, flexibility and
quality of outputs. In recognition of these improvements em-
ployees will receive a salary increase of 3.5% from the first
payday following registration.

17.—PRODUCTIVITY INITIATIVES
The parties are committed to the continued development and

implementation of a broad agenda of initiatives designed to
increase the efficiency and effectiveness of the program and
service delivery of the Ministry.

18.—HOURS OF DUTY
(1) Notwithstanding Clause 16—Hours, Public Service

Award 1992, employees will be required to work thirty eight
(38) hours per week instead of thirty seven (37) hours thirty
(30) minutes per week.

(2) Notwithstanding the provisions of Clause 17, 18 and 22
of the Public Service Award 1992, entitlements shall be calcu-
lated on the basis of a thirty eight (38) hour week.

(3) The provisions of this clause will only be applied to en-
titlements accrued after the date of registration of this
Agreement.

19.—ANNUAL LEAVE
(1) This clause is to be read in conjunction with Clause 19

of the Public Service Award.
(2) Subject to the employer’s agreement, Annual Leave must

be taken in the year in which it accrues.
(3) By agreement in writing between the employee and the

employer, an equivalent benefit payment may be accepted by
an employee in lieu of taking accrued Annual Leave. How-
ever, a minimum of 10 days of annual leave shall be taken in
the calendar year for any payout application approved.

20.—LONG SERVICE LEAVE
(1) This clause is to be read in conjunction with Clause 21

of the Public Service Award.
(2) Subject to the employer’s agreement, Long Service Leave

must be taken in the year after a full period accrues. An em-
ployee seeking to defer the taking of Long Service Leave must
put the request in writing to the employer.

(3) By agreement in writing between the employee and the
employer, an equivalent benefit payment may be accepted by
an employee in lieu of taking accrued Long Service Leave.
Provided one full entitlement is taken for each 15 years of
service.

21.—SALARY INCREASES
(1) Employees will receive the salary as contained in Sched-

ule 1 of this Agreement.
(2) Employees will receive a salary increase of 3.5 % from

the first pay day following registration.

22.—CONTRACT WORKERS
The Parties agree that contract staff may be employed con-

sistent with—
(1) Approved procedures for fixed term contract appoint-

ments.

(2) The general principles of Human Resource Manage-
ment pursuant to Section 8 of the Public Sector
Management Act, particularly in relation to merit se-
lection.

(3) The Ministry of The Premier and Cabinet’s Recruit-
ment, Selection and Employment Policy.

23.—PART-TIME WORK
(1) Definitions

(a) Part time work is defined as work that is regularly
undertaken for less than designated full time hours
and does not attract a casual loading.

(2) Part time Agreement
(a) There must be an appropriate balance between part

time and full time positions within each workplace
or section. The number or proportion of part time
positions will be agreed between the employer and
the union.

(b) All part time arrangements shall be confirmed by
the employer in writing before a part time employee
commences duty and shall include the period of the
arrangement , the agreed daily and weekly hours of
duty and the starting and finishing times in accord-
ance with subclause (3) of this clause

(c) Any employee may make application to the employer
to convert from full time to part time work. The
employer shall not unreasonably withhold permis-
sion for conversion. No employee will be required
to forgo their classification level or conditions of
service in order to work part time. No employee will
be required to work part time against his or her
wishes.

(d) Any employee may make application to the employer
to convert to part time work for defined periods of
time after which the employee and the position auto-
matically revert to full time employment. The
employer shall not unreasonably withhold permis-
sion for conversion.

(e) Preference will be given in allocating part time work
to those employees returning to work from periods
of leave who seek to convert from full time to part
time employment based on their circumstances,
which may include parental leave, extended sick
leave or carers leave.

(f) An employee engaged directly as a part time em-
ployee, who wishes to become a full time employee,
will be required to seek promotion or transfer to a
full time position by application for advertised va-
cancies and/or by notification in writing to the
employer of the desire to convert to full time em-
ployment. The employer shall facilitate that
conversion.

(3) Hours of Duty
(a) Except as agreed between the employer and the un-

ion the parameters for ordinary working hours shall
be 7am to 6pm Monday to Friday.

(b) The employer shall give an employee 1 month’s no-
tice of any proposed variation to the starting/finishing
times, and/or days worked, provided that the em-
ployer shall not vary the employee’s total weekly
hours of duty or make any temporary variations to
the employees working hours without that employ-
ee’s written consent, a copy of which will be sent to
the Union.

(c) If agreement is reached in writing to a variation of
an employee’s working hours—

(i) Time worked up to 7.6 hours on any day is not
to be regarded as overtime but an extension of
the contract hours for that day and should be
paid at the normal rate of pay.

(ii) Additional days worked during Monday to
Friday are also regarded as an extension of
contract and should be paid at the normal rate.

(iii) Nothing in this agreement precludes a part time
employee from receiving overtime payment
for hours worked in accordance with the rel-
evant Award clause.
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(4) Salary and Related Matters
(a) An employee employed on a part time basis shall be

paid a proportion of the appropriate full time salary
dependent on time worked. The salary shall be cal-
culated in the following manner—
Hours worked per fortnight       X        full time fortnightly salary
______________________                 _____________________

         76 1

(b) A part time employee shall be entitled to annual in-
crements in accordance with the relevant Award.

(5) Conditions of employment, Leave and Allowances
A part time employee will be entitled to the same leave and

conditions prescribed in the relevant Award for full time em-
ployees with the following variations—

(a) Payment to an employee proceeding on annual leave
and long service leave will be calculated on a pro
rata basis having regard to any variations to the em-
ployees ordinary working hours during the accrual
period.
A part time employee is entitled to be paid annual
leave loading to a maximum calculated as follows

Maximum Loading in
Hours worked per fortnight     X accordance with the

relevant award
_____________________  _______________

          76 1

(b) A part time employee is entitled to sick leave credits
on a pro rata basis according to the number of hours
worked each fortnight.

(c) A part time employee will be allowed the prescribed
public holidays without deduction of pay in respect
of each holiday which is observed on a day ordinar-
ily worked by the part time employee.

(d) Part time employees are entitled to travel conces-
sions and traveling time on a pro rata basis according
to the usual number of hours worked per week.

(6) Training
Part time employees will have the same access to training,

promotion and staff development opportunities as full time
employees.

(7) Communication and Consultation
Communication and consultation mechanisms will be ex-

amined to ensure that part time employees are fully informed
and involved in decision making and the general operation of
the section and department

24.—PARENTAL LEAVE
(1) Definitions

(a) “employee” includes full time, part time, permanent
and fixed term contract employees.

(b) “replacement employee” is an employee specifically
engaged to replace an employee proceeding on pa-
rental leave.

(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 weeks

unpaid parental leave in respect of the birth of a child
to the employee or the employee’s spouse/partner.

(b) Where the employee applying for the leave is the
partner of a pregnant spouse one weeks leave may
be taken at the birth of the child concurrently with
parental leave taken by the pregnant employee.

(c) Subject to subclause (b) of this clause where both
partners are employed by the Office of State Admin-
istration the leave shall not be taken concurrently
except under special circumstances and with the ap-
proval of the employer.

(d) An employee seeking to adopt a child under the age
of five years shall be entitled to three weeks parental
leave at the placement of the child and a further pe-
riod of parental leave up to a maximum of 52 weeks.
Where both partners are employed by the Ministry,
the three week period may be taken concurrently.

(e) An employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the employee to
attend interviews or examination required for the

adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to an
additional days leave. The employee may take any
paid leave entitlement in lieu of this leave.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to substitute any part of that leave with accrued an-
nual leave or long service leave for the whole or part
of the period of parental leave.

(b) (i) Subject to all other leave entitlements being
exhausted employees shall be entitled to ap-
ply for leave without pay following parental
leave to extend their leave by up to two years.

(ii) Upon return to work employees will be enti-
tled to the same position or a position
equivalent in pay, conditions and status and
commensurate with the employee’s skills and
abilities as the one held immediately prior to
commencement of leave.

(iii) Any period of leave without pay must be ap-
plied for and approved in advance and will be
considered on a year by year basis. Where both
parents work for the agency the total period of
leave without pay following parental leave will
not exceed two years.

(c) An employee on parental leave is not entitled to paid
sick leave.

(d) Should the birth or adoption result in other than the
arrival of a child, the person concerned shall be enti-
tled to such period of paid sick leave or unpaid leave
for a period certified as necessary by a registered
medical practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the pregnancy ( or is required
to undergo a pregnancy related medical procedure)
the employee may take any paid sick leave to which
the employee is entitled or unpaid leave for a period
as certified necessary by a registered medical practi-
tioner.

(4) Notice and Variation
(a) The employee shall give not less than four week’s

notice in writing to the Ministry of the date the em-
ployee proposes to commence parental leave stating
the period of leave to be taken.

(b) An employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required
period of notice if such failure is due to the require-
ment of the adoption agency to accept earlier or later
placement of a child, or other compelling circum-
stances.

(c) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave with the approval
of the employer elect to reduce or extend the period
stated in the original application provided four weeks
written notice is provided.

(5) Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the employee make it
inadvisable for the employee to continue in her present duties,
the duties shall be modified or the employee may be trans-
ferred to a safe position at the same classification level until
the commencement of parental leave.

(6) Replacement Employee
Prior to engaging a replacement employee the Office shall

inform the person of the temporary nature of the employment
and the entitlements relating to the return to work of the em-
ployee on parental leave.

(7) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the employer not less
than four weeks prior to the expiration of parental
leave.

(b) An employee on return to work from parental leave
shall be entitled to the position which the employee
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occupied immediately prior to proceeding on paren-
tal leave. Where the employee was transferred to a
safe job the employee is entitled to return to the po-
sition occupied immediately prior to transfer or to a
position equivalent in pay, conditions, status and
commensurate with the employee’s skills and abili-
ties.

(c) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition at the same classification level with duties
similar to that of the abolished position.

(d) An employee may return on a part time basis to the
same position occupied prior to the commencement
of leave or to a different position at the same classi-
fication level in accordance with the part time
provisions of the Agreement.

(e) An employee who has returned on a part time basis
may revert in consultation with the employer to full
time work at the same classification level within two
years of the recommencement of work.

(8) Effect of Leave on the Employment Contract
(a) An employee employed for a fixed term contract shall

have the same entitlement to parental leave, how-
ever the period of leave granted shall not extend
beyond the term of that contract.

(b) Absence on unpaid parental leave shall not break the
continuity of service of an employee but shall not be
taken into account in calculating the period of serv-
ice for any purpose under the relevant award or
agreement.

(c) An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award
or agreement.

(d) An employer shall not terminate the employment of
an employee on the grounds of the employee’s ap-
plication for parental leave or absence on leave but
otherwise the rights of the employer in respect of
termination of employment are not affected.

25.—CEREMONIAL/CULTURAL LEAVE
(1) An employee covered by this agreement is entitled to

time off without loss of pay for tribal/ceremonial/cultural pur-
poses.

(2) Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities

(3) Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part thereof, shall be deducted from an-
nual leave entitlements

(4) The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.

(5) Time off without pay may be granted by arrangement
between the employer and employee for tribal/ceremonial/cul-
tural purposes.

(6) Ceremonial/cultural leave shall be available, but not lim-
ited to Aboriginal and Torres Strait Islanders.

26.—FAMILY LEAVE
(1) For the purposes of this clause, the definition of family

shall be the definition contained in the Equal Opportunity Act
1986. That is, a person who is related to the employee by blood,
marriage, affinity, adoption and includes a person who is wholly
or mainly dependent on, or is a member of the household of,
the employee.

(2) An employee with responsibilities in relation to mem-
bers of their household or immediate family may use up to 5
working days of his/her own accrued sick leave in the case of
illness of a family member.

(3) An application for sick leave for the illness of a family
member exceeding two working days shall be supported by
the certificate of a registered medical practitioner.

(4) The amount of sick leave granted without the production
of the certificate required in sub clause 3 shall not exceed, in
the aggregate, three working days in any one year.

27.—BEREAVEMENT LEAVE
Replaces Short Leave of the Public Service Award
(1) The employee is entitled to paid leave for up to 2 days on

the death of a family member.
(2) The 2 days need not be consecutive and are not to be

taken during any other period of leave.
(3) A request for such leave must be made as soon as possi-

ble and include the expected time away from work.
(4) If requested, reasonable proof must be provided by the

employee of the death of the family member and the relation-
ship between the employee and the deceased.

28.—PUBLIC HOLIDAYS
(1) The following days will be observed as fully paid holi-

days unless an employee is required to work on any of these
days—

New Year’s Day, Australia Day, Labour Day, Good Fri-
day, Easter Monday, Anzac Day, Foundation Day, Queen’s
Birthday, Christmas Day and Boxing Day.

(2) When any of the days mentioned in subclause 1 of this
clause falls on a Saturday or a Sunday, the holiday will be
observed on the next succeeding Monday.

(a) When Boxing Day falls on a Sunday or a Monday,
the holiday will be observed on the next Tuesday.

(b) In each case the substituted day will be a holiday
without deduction of pay and the day for which it is
substituted shall not be a holiday.

29.—ANNUAL LEAVE LOADING
Notwithstanding Clause 19. Annual Leave of the Public

Service Award 1992, Annual Leave Loading will not apply at
the time of taking annual leave. It was incorporated into an-
nual salary in the 1996 Agreement. All annual leave loading
accrued prior to the 1996 Agreement will be paid to the em-
ployee at the salary rate applicable immediately prior to this
agreement.

30.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer,
in accordance with the Ministry’s policy on the management
of overpayments, is entitled to make adjustment to the subse-
quent salaries of the employee.

(2) One-off overpayments
Subject to subclauses 4. and 5., one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made
or in the period immediately following the pay period in which
it was discovered that an overpayment occurred.

(3) Cumulative overpayments
Subject to subclauses 4. and 5., cumulative overpayments

may be recovered by the employer at a rate agreed by the em-
ployer and the employee, provided that the rate at which the
overpayment is recovered is not at a lesser rate than the rate at
which it was overpaid or $50 per week, depending on which is
the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) The employer is required to notify the employee of the
intention to recover and overpayment and to consult with the
employee as to the appropriate recovery rate.

31.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, en-

ter into a salary packaging arrangement in accordance with
the Ministry of the Premier and Cabinet Flexible Remunera-
tion Packaging Arrangements.

(2) Salary packaging is an arrangement whereby the entitle-
ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.
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The TEC for the purposes of salary packaging, is calculated
by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading,
(c) Non cash benefits, eg superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based in-

centives (where they exist).
(4) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(6) The salary packaging arrangement must comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.

(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(10) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee

(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

32.—PERSONAL FILE
Where the employer maintains a personal or other file on an

employee, the employee shall be entitled to examine all mate-
rial maintained on that file and take photocopies of such
material.

SCHEDULE 1—SALARIES
To Operate From the

Beginning  of the First
Pay Period on or After

17 May 1999
(i.e. on and from
24 May 1999)

3.5%
LEVEL DESCRIP STEP CURRENT CURRENT ANNUAL FORTNIGHT

ANNUAL FORTNIGHT
LEVEL 1 U/17 yrs 1 11,922 457.07 12,339 473.07

17 yrs 2 13,933 534.17 14,421 552.87
18 yrs 3 16,252 623.08 16,821 644.89
19 yrs 4 18,813 721.27 19,471 746.51
20 yrs 5 21,126 809.94 21,865 838.29
1st yr 6 23,207 889.73 24,019 920.87
2nd yr 7 23,922 917.14 24,759 949.24
3rd yr 8 24,636 944.51 25,498 977.57
4th yr 9 25,346 971.73 26,233 1,005.74
5th yr 10 26,059 999.07 26,971 1,034.03
6th yr 11 26,773 1,026.44 27,710 1,062.37
7th yr 12 27,595 1,057.96 28,561 1,094.98
8th yr 13 28,163 1,079.73 29,149 1,117.52
9th yr 14 29,002 1,111.90 30,017 1,150.81

LEVEL 2 1st yr 1 30,008 1,150.47 31,058 1,190.73
2nd yr 2 30,779 1,180.03 31,856 1,221.33
3rd yr 3 31,589 1,211.08 32,695 1,253.47
4th yr 4 32,445 1,243.90 33,581 1,287.43
5th yr 5 33,341 1,278.25 34,508 1,322.99

LEVEL 3 1st yr 1 34,573 1,325.48 35,783 1,371.87
2nd yr 2 35,532 1,362.25 36,776 1,409.93
3rd yr 3 36,521 1,400.17 37,799 1,449.17
4th yr 4 37,536 1,439.08 38,850 1,489.45

LEVEL 4 1st yr 1 38,929 1,492.49 40,292 1,544.72
2nd yr 2 40,020 1,534.31 41,421 1,588.01
3rd yr 3 41,143 1,577.37 42,583 1,632.58

LEVEL 5 1st yr 1 43,305 1,660.26 44,821 1,718.36
2nd yr 2 44,767 1,716.31 46,334 1,776.38
3rd yr 3 46,285 1,774.50 47,905 1,836.61
4th yr 4 47,861 1,834.93 49,536 1,899.15

LEVEL 6 1st yr 1 50,395 1,932.08 52,159 1,999.70
2nd yr 2 52,118 1,998.13 53,942 2,068.07
3rd yr 3 53,901 2,066.49 55,788 2,138.82
4th yr 4 55,804 2,139.45 57,757 2,214.33

SCHEDULE 1—SALARIES—continued
To Operate From the

Beginning  of the First
Pay Period on or After

17 May 1999
(i.e. on and from
24 May 1999)

3.5%
LEVEL DESCRIP STEP CURRENT CURRENT ANNUAL FORTNIGHT

ANNUAL FORTNIGHT
LEVEL 7 1st yr 1 58,723 2,251.36 60,778 2,330.16

2nd yr 2 60,743 2,328.81 62,869 2,410.31
3rd yr 3 62,940 2,413.04 65,143 2,497.49

LEVEL 8 1st yr 1 66,511 2,549.94 68,839 2,639.19
2nd yr 2 69,070 2,648.05 71,487 2,740.73
3rd yr 3 72,242 2,769.66 74,770 2,866.60

LEVEL 9 1st yr 1 76,203 2,921.52 78,870 3,023.77
2nd yr 2 78,880 3,024.15 81,641 3,130.00
3rd yr 3 81,933 3,141.20 84,801 3,251.14

CLASS 1 86,549 3,318.17 89,578 3,434.31
CLASS 2 91,165 3,495.14 94,356 3,617.47
CLASS 3 95,779 3,672.04 99,131 3,800.56
CLASS 4 100,396 3,849.05 103,910 3,983.76

PRINTING (COMMUNITY NEWSPAPER GROUP)
PRODUCTION EMPLOYEES (ENTERPRISE

BARGAINING) AGREEMENT 1999.
No. AG 70 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union Of Workers—Western Australian

Branch

and

Community Newspaper Group Ltd.

No. AG 70 of 1999.

Printing (Community Newspaper Group) Production
Employees (Enterprise Bargaining) Agreement 1999.

25 May 1999.

Order.
HAVING heard Mr G Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union Of Workers—Western Australian Branch and being
satisfied that Community Newspaper Group Ltd agrees with
this application, now therefore, I the undersigned, pursuant to
the powers conferred under the Industrial Relations Act, 1979
do hereby order—

1. THAT the agreement to be known as the “Printing
(Community Newspaper Group) Production Employ-
ees (Enterprise Bargaining) Agreement 1999”
reflected in the schedule to this order shall be and is
registered with effect on the 25th day of May 1999.

2. THAT the Printing (Community Newspaper Group)
Production Employees (Enterprise Bargaining)
Agreement 1999 shall the Community Newspaper
Group Production Employees (Enterprise Bargain-
ing) Agreement 1997, No. AG 96 of 1997, the
Community Newspaper Group Production Employ-
ees (Enterprise Bargaining) Agreement 1995, No. AG
251 of 1995, the Printing (Community Newspaper
Group) (Enterprise Bargaining) Agreement 1993, and
the Printing (Community Newspaper Group) (En-
terprise Bargaining) Agreement 1992 with effect on
the 25th day of May 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.

1.—TITLE
(1) This agreement shall be known as the “Printing (Com-

munity Newspaper Group) Production Employees (Enterprise
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Bargaining) Agreement 1999” and shall replace the Commu-
nity Newspaper Group Production Employees (Enterprise
Bargaining) Agreement 1997, No. AG 96 of 1997, the Com-
munity Newspaper Group Production Employees (Enterprise
Bargaining) Agreement 1995, No. AG 251 of 1995, the Print-
ing (Community Newspaper Group) (Enterprise Bargaining)
Agreement 1993, and the Printing (Community Newspaper
Group) (Enterprise Bargaining) Agreement 1992.

(2) At the date of registration this agreement covered 450
employees.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Date and Operation of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Measures to Increase Productivity, Efficiency and

Flexibility
9. Definitions

10. Terms of Employment
11. Casuals
12. Wage Increases
13. Salary Packaging
14. Shift Loading
15. Weekend Penalty Rate
16. Mixed Functions
17. Time and Wages Record
18. Hours of Work
19. Overtime

19(A). Additional Hours
20. Meal Breaks
21. Meal Money
22. Public Holidays
23. Annual Leave
24. Long Service Leave
25. Sick Leave
26. Maternity Leave
27. Bereavement Leave
28. Apprentices
29. Adult Apprentices
30. Jury Service
31. Breakdowns/stoppages
32. Chapel Delegates
33. Union Officials Visiting Premises
34. Performance of Work
35. Introduction of New Equipment
36. Settlements of Disputes or Claims
37. Payment of Wages
38. Part Time Employees
39. Consultative Mechanism
40. Redundancy

Schedule A—Wages

3.—APPLICATION OF AGREEMENT
This agreement shall apply at the establishment of Commu-

nity Newspaper Group in respect of all employees who are
engaged in any of the occupations industries or callings speci-
fied in the Printing (Community Newspaper Group) Award,
No. A 21 of 1989.

4.—PARTIES BOUND
(1) Community Newspaper Group Ltd

120 Roe Street
Northbridge WA 6003 ACN. 009.128.081

(2) The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers—
Western Australian Branch
1111 Hay Street
West Perth WA 6005

5.—DATE AND OPERATION OF AGREEMENT
This agreement shall operate from the beginning of the first

pay period commencing on or after 1 March 1999 and shall
remain in force until 29 February 2002. Discussions between
the employer and the employees will commence not later than
two (2) months before the expiry date of this agreement.

This agreement shall not be cancelled or varied unless agreed
to by the parties.

6.—RELATIONSHIP TO PARENT AWARD
This agreement incorporates all of the provisions of the Print-

ing (Community Newspaper Group) Award, No. A 21 of 1989.

7.—SINGLE BARGAINING UNIT
In accordance with the state wage case decision of Decem-

ber 1994 a single bargaining unit has been established between
the parties to this agreement.

8.—MEASURES TO INCREASE PRODUCTIVITY,
EFFICIENCY AND FLEXABILITY

(1) A Consultative Committee has been established in the
form of the Single Bargaining Unit and in accordance with the
State Wage Fixation Principles.

(2) The parties reaffirm their commitment to measures de-
tailed in Attachment 1 of the Community Newspaper Group
(Enterprise Bargaining) Agreement 1993 (AG14 of 1993) and
the Community Newspaper Group (Enterprise Bargaining)
Agreement 1995 (AG251 of 1995) and the Community News-
paper Group (Enterprise Bargaining) Agreement (AG 96 of
1997).

(3) Community Newspaper Group reaffirms their commit-
ment that there will be no forced redundancies during the life
of this agreement.

9.—DEFINITIONS
(1) “Adult” shall mean any employee who has attained the

age of 21 years, other than an apprentice who has not com-
pleted a period of apprenticeship, and includes a
non-apprenticed junior of 18 years of age or over who is em-
ployed in other than an apprenticeship occupation specified in
Clause 28.—Apprentices and who is receiving the adult wage
for that occupation, or any employee who has completed an
apprenticeship but has not attained the age of 21 years.

(2) “Artist and/or Designer” howsoever described: shall mean
and refer to the work of an employee employed in or in con-
nection with designing, sketching, drawing, tracing, colouring
photographs, retouching of bromides, reproducing, writing (in-
cluding ticket writing), lettering, illustrating, commercial art,
or in copying art work or layouts, or in any way preparing art
work or layouts for use or prospective use within the industry
as defined in Clause 1.—Title of this agreement.

(3) “Chapel” shall mean the Community Newspaper Chapel.
(4) “Employer” The employer to this agreement is Commu-

nity Newspaper Group Ltd.
(5) “General Hand” shall mean an employee whose duties

do not involve trade requirements and is situated in the Com-
posing area.

(6) “Keyboard Operator” shall mean and refer to an em-
ployee who performs limited functions of keyboard operating
and who is neither a tradesperson Compositor nor an Artist/
Designer (including Commercial Artist) and who does not
perform the general trade skills of a Compositor.

(7) “Section” shall mean any division of a branch of the
industry.

(8) “Union” shall mean The Automotive, Food, Metals, En-
gineering, Printing and Kindred Industries Union of Workers
Western Australian Branch.

10.—TERMS OF EMPLOYMENT
Termination of employment
(1) Termination of employment by an employer shall not be

harsh, unjust or unreasonable. For the purpose of this clause,
termination of employment shall include termination with or
without notice.

(2) Without limiting the above, except where a distinction,
exclusion or preference is based on the inherent requirements
of a particular position, termination on the ground of race,
colour, sex, marital status, family responsibilities, pregnancy,
religion, political opinion, national extraction and social ori-
gin shall constitute a harsh, unjust or unreasonable termination
of employment.

Statement of employment
(3) The employer shall upon receipt of a request from an

employee whose employment has been terminated, provide to
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the employee a written statement specifying the period of
employment and the classification of or the type of work per-
formed by the employee.

Note that there is no requirement that the request be in writ-
ing.

Notice of termination
(4) (a) The employment of a weekly employee with less than

two years’ service may be terminated by one week’s notice on
either side. If the employer or the employee fails to give the
required notice one week’s wages shall be paid or forfeited in
lieu thereof.

(b) The employment of a weekly employee with more than
two years’ service may be terminated by two week’s notice on
either side. If the employer or the employee fails to give the
required notice two weeks’ wages shall be paid or forfeited in
lieu thereof.

(c) Nothing prescribed in this subclause shall affect the right
of the employer to dismiss any employee without notice for
malingering, neglect of duty, or misconduct and in such cases
the employee shall be paid up to the time of dismissal only.

(d) Notice given in accordance with this subclause shall be
placed in writing by the employer and given to the employee
at the time of dismissal.

(e) In the case of casuals, notice is not necessary.
(5) Except by arrangement between the Employer and the

Chapel notice of termination of employment shall not be given
so as to take effect concurrently with any annual leave, long
service leave or sick leave to which the employee may be en-
titled.

(6) The employer shall be under no obligation to pay for any
time not worked during which the employee is required to
present for duty, except when such absence from work is due
to illness and comes within the provisions of Clause 25.—
Sick Leave or such absence is on account of leave for which
the employee is entitled to payment.

(7) An employee who is employed for a period of less than
one calendar month and is dismissed for reasons other than
misconduct or incompetence shall be deemed to be a casual
employee.

(8) (a) An employer may direct an employee to carry out
such duties as are within the limits of the employees’ skill,
competence and training.

(b) An employer may direct an employee to carry out such
duties and use such tools and equipment as may be required
provided that the employee has been properly trained in the
use of such tools and equipment.

(c) Any direction issued by an employer pursuant to subclause
(a) and (b) shall be consistent with the employer’s responsi-
bilities to provide a safe and healthy working environment.

(d) In matters of argument over defining ‘skill’ and ‘prop-
erly trained’ the consultative committee in the first instance
will be involved. Any dispute will be dealt with under the Dis-
pute Settling Procedure.

11.—CASUALS
(1) A casual employee is an employee engaged other than as

a weekly employee and shall be paid at the hourly rate pre-
scribed for the work upon which such employee is employed,
with the addition of 20 per cent.

(2) A casual employee who is sent for and whose services
are not availed of shall be paid a “call” at the rate of two hours’
pay at casual rates.

(3) A casual employee shall be guaranteed four hours in any
shift in which the casual employee commences work.

(4) A casual employee when working on a public holiday or
overtime or at any time for which a permanent employee is
paid above his/her ordinary rate in accordance with this Agree-
ment, shall receive the same Agreement prescription in
accordance with this Agreement with the addition of twenty
percent.

12.—WAGE INCREASES
In recognition of the Agreement and the potential of the

agreed changes to increase productivity and efficiency, the
parties have agreed to an increase as per the schedule in At-
tachment “A”.

Such increases will be staged over the life of this agreement
and will be paid on the dates as set out in attachment “A’

13.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, en-

ter into salary packaging.
(2) Salary packaging is an arrangement whereby the entitle-

ments under this agreement, that contribute towards the Total
Employment Cost of an employee, can be reduced by and sub-
stituted with another or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading,
(c) cash benefits, eg superannuation, motor vehicles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based in-

centives (where they exist).
(4) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(6) The salary packaging arrangement must also comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging agreement such tax, penalties and any other costs
shall be borne by the employee.

(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(10) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee.

(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, either party may refer the matter to the Western
Australian Industrial Relations Commission.

14.—SHIFT LOADING
(1) An employee when on intermediate shift shall in addi-

tion to the day work wage prescribed by this agreement for the
work that the employee performs, be paid 17.5 percent of that
day work wage.

(2) An employee when on night shift shall in addition to the
day work wage prescribed by this agreement for the work that
the employee performs, be paid 17.5 percent of that day work
wage.

(3) An employee who—
(a) during a period of engagement on shift, works night

shift only; or
(b) remains on night shift for a longer period than four

consecutive weeks
shall during such engagement period or cycle be paid
for all time worked during ordinary working hours
on such night shift 25 percent in addition to the day
work wage prescribed by this agreement for the work
that the employee performs.

(4) For all rostered night shift work performed between mid-
night Friday and midnight Sunday a penalty of 25 per cent of
the appropriate rate for the classification shall be paid. The
penalty payments shall be calculated separately and will not
apply to the calculation of overtime.
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15.—WEEKEND PENALTY RATE
(1) For all ordinary hours performed on Sunday, a penalty

of 25% of the appropriate rate for the classification will apply.
The penalty will not apply to the calculation of overtime.

(2) The Company will establish a roster where all employ-
ees are rotated equally onto the Sunday shift.

(3) Unless mutually agreed between the Employee, Chapel
and Company, an employee will not be rostered to work on
both Saturday and Sunday in the same week.

16.—MIXED FUNCTIONS
(1) Employees shall be paid at the rate for the classification

at which they are normally employed and when put to work of
a higher grade, shall receive, whilst so employed, the differ-
ence in pay between their ordinary rate and the higher rate. An
employee put to work on a lower grade shall be paid the em-
ployee’s ordinary rate.

(2) If employed for two hours or more on any one shift on
higher duties the employee shall receive the difference in pay
between the employee’s ordinary rate and the higher rate for
the full shift.

(3) Unless as a disciplinary measure no employee shall be
permanently changed from the employee’s classification to a
lower classification without one week’s notice.

(4) This clause shall not apply to employees undergoing train-
ing.

17.—TIME AND WAGES RECORD
The provisions of this clause are subject to the following

requirements—
(1) The employer shall keep a record from which can be

readily ascertained the name and classification of
each employee, the hours worked by the employee
each day and the wages and allowances paid to the
employee in respect of each pay period.

(2) The time and wages record may be inspected at any
time during the ordinary business hours by the Sec-
retary of the Union or the Secretary’s representative
or by any person so authorised by the Western Aus-
tralian Industrial Relations Commission.

(a) The employer may refuse the representative
access to the records if—

(i) the employer is of the opinion that ac-
cess to the records by the representative
of the organisation would infringe the
privacy of persons who are not mem-
bers of the organisation; and

(ii) the employer undertakes to produce the
records to an Industrial Inspector within
48 hours of being notified of the re-
quirement to inspect by the
representative.

(b) The power of inspection may only be exer-
cised by a representative of an organisation of
employees authorised for the purpose in ac-
cordance with the rules of the organisation.

(c) Before exercising a power of inspection, the
representative shall give reasonable notice of
not less than 24 hours to an employer

(3) Each employee shall be issued with a pay slip show-
ing the employee’s gross wages and overtime, all
authorised deductions and the net amount due.

18.—HOURS OF WORK
(1) The maximum number of ordinary hours to be worked

by a weekly employee regardless of shift and other than over-
time shall be 36 per week.

(2) (a) Day shift means a rostered work shift performed be-
tween the hours of 7.00am and 6.30pm.

(b) Night shift means a rostered work shift performed be-
tween the hours of 6.30pm and 7.00am.

(c) Intermediate shift means work performed during hours
which include hours of both day work and night work.

(3) All ordinary hours of work may be arranged on any day
including Sunday.

(4) The maximum number of ordinary hours to be worked
in any one shift shall not exceed 10 unless mutually agreed
between the Employer and Chapel, in which case the maxi-
mum number of hours will not exceed 12.

(5) An employee shall not be rostered for work for more
than four shifts in any week.

(6) (a) An employee shall not be rostered for less than two
consecutive shifts in any week.

(b) Shift workers shall not be rostered for less than three
consecutive shifts in any week.

(7) If during the course of a working week an employee
rostered for night or intermediate shift is called upon to change
their shift and work during the day, the employee shall be paid
the shift loading as if the employee had worked the their nor-
mal rostered shift.

(8) In cases where any employee is absent through sickness
or other causes (such as bereavement) on the employee’s
rostered day or night off, the employee shall not be reimbursed
with an additional day or night off in lieu.

(9) The roster of daily hours shall be prominently displayed
and will remain as such until altered by at least one week’s
notice.

(10) The ordinary hours of day work may commence at
6.00am on a Sunday by agreement between the employer and
the majority of employees concerned.

19.—OVERTIME
(1) Where an employee is required to work after the their

rostered shift the employee shall be paid overtime rates as pre-
scribed in this clause.

(2) (a) Subject to paragraphs (b) and (c) of this subclause
overtime shall be paid for at the rate of time and one half for
the first two hours and double time thereafter.

(b) Other than overtime at the conclusion of a shift, which
commenced on a Saturday, all overtime worked on a Sunday
shall be paid for at the rate of double time.

(c) Work performed on a rostered day or night off shall be
paid for at the rate of double time at the appropriate rate of
pay.

(3) When an employee is recalled to work on a day or night
other than when the employee is rostered for work the em-
ployee shall be guaranteed a minimum of four hours work or
pay equivalent to four hours at the employee’s overtime rates.

(4) When an employee is called into work otherwise than
for the employee’s usual working hours and has not been no-
tified that they will be required for duty before the employee
leaves work on the previous shift, and provided the employee
is not required to commence work within one hour of the em-
ployee’s usual starting time. All such overtime shall be paid
for at ordinary overtime rates and in addition the employee
shall be paid a call out of two hours at ordinary rates.

(5) Meal allowance is to be paid on completion of one hour’s
overtime.

(6) The employer shall not insist upon an employee working
overtime where the employee declares that the employee is
not free to work and discloses a good reason to the employer
to support such declaration. No employee shall be dismissed
or in any way whatsoever prejudiced in employment by rea-
son of refusal to work overtime where the employee has
satisfactorily disclosed why he or she is not free to work.

(7) An employee who has worked overtime shall be informed
by the employer that the employee is entitled to and be granted
a break of at least ten hours between the time of finishing
work and the time when the employee next commences work,
and no deductions shall be made from the employee’s pay be-
cause of any time lost by reason of such break. Where the
employee is required by the employer to work before the em-
ployee has completed the break of ten hours the employee
shall be paid double time for all time worked by the employee
until the employee has a break of at least ten hours.

19(A)——ADDITIONAL HOURS
Notwithstanding the provisions elsewhere in this Agreement,

the employer and the majority of the employees at
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Community Newspapers may agree to establish a system of
working additional hours provided that—

(1) Where additional hours are worked on any day of
the week, following the completion of the rostered
shift, an employee may elect, with the consent of the
employer, to take time off at overtime rates during
the spread of ordinary hours, provided in this agree-
ment, at a later time.

(2) Once a decision has been taken to introduce a sys-
tem of additional hours, in accordance with this
clause, its terms must be set out in the time and wages
records.

(3) The employer shall record arrangements for addi-
tional hours in the time and wages book each time
this provision is used.

(4) Should an employee’s services be terminated prior
to taking time off for additional hours worked the
employer shall pay to the employee any hours owed
at overtime rates

20.—MEAL BREAKS
(1) The time allowance for meals shall be such as may be

mutually arranged between the Employer, Chapel and the
Union.

(2) Unless otherwise agreed, the minimum time allowance
for a meal break shall be thirty minutes and the maximum
allowance one hour.

(3) A period of work shall not exceed five hours without a
meal break.

21.—MEAL MONEY
Where an employee is required to continue work in accord-

ance with the provisions of subclause (5) of Clause
19.—Overtime of this agreement, the prescribed meal allow-
ance shall be $6.70.

22.—PUBLIC HOLIDAYS
(1) Subject to the provisions of this clause the following

days shall be observed as public holidays, without loss of pay—
(a) one day at Christmas being Christmas Day, and one

day at Easter being Good Friday or Easter Monday
as agreed between the Employer and the Chapel, and

(b) any day gazetted or proclaimed as a special holiday.
(2) Where an employee who is not rostered to work be re-

quired to work on any of the days specified in subclause (1) of
this clause, the employee shall receive double pay for the time
worked in addition to the holiday pay.

(3) Where an employee’s rostered day or night falls on a
public holiday as prescribed in subclause (1) of this clause the
employee shall be granted a day or night off in lieu, either
immediately preceding or immediately subsequent to the day
or night taken as the holiday. Should the employer be unable
to maintain a working balance of staff, the day or night off
shall be taken at a mutually agreed time or alternatively a day
added to the employee’s annual leave.

(4) Where a permanent part -time employee is not rostered
to work on any of the Public Holidays referred to in para-
graphs (a) and (b) of subclause (1) of this clause, the employee
will not be entitled to a day or night off in lieu

23.—ANNUAL LEAVE
(1) Every employee shall receive six weeks and two days

annual leave for each year of service
(2) Should the services of an employee be brought to a ter-

mination after the expiration of one calendar month, but before
the expiration of twelve calendar months, the employee will
be entitled to pro rata annual leave based on completed weeks
of service.

(3) Annual leave shall be extended by one day for each pub-
lic holiday, as prescribed in Clause 22.—Public Holidays of
this agreement, falling within the period of annual leave.

(4) By agreement between the employee, Employer and the
Chapel, annual leave may be broken into not more than three
periods with the lesser period being not less than four days.

(5) Annual leave will be taken on the basis of a roster as
agreed between the Employer and the Chapel.

(6) The Rate of wage payable to an employee whilst on an-
nual leave shall include—

(a) The weekly rate as defined in Schedule A—Wages
of this agreement, including personal margins;

(b) That where an employee has worked more than 12
weeks on shift of afternoon or night shift and/or Sun-
day work and would have received a shift allowance
as prescribed by clause 14 of this agreement had the
employee not been on Annual Leave during the rel-
evant period, then that shift allowance shall be added
to the weekly rate as defined in attachment “A”.

(c) A loading of 17.5 percent on the amount prescribed
in paragraphs (a) and (b) of this subclause.

(7) Any time in respect of which an employee is absent from
work, in excess of 5 working days, except time for which the
employee is entitled to claim sick pay or time spent on holi-
days or annual leave as prescribed by this agreement, shall not
count for the purposes of determining the employee’s right to
annual leave.

(8) The provisions of this clause do not apply to casual em-
ployees.

24.—LONG SERVICE LEAVE
This agreement shall incorporate the provisions contained

in Volume 61 of The Western Australian Industrial Gazette at
page 21 with the following—

(1) The leave to which an employee shall be entitled or
deemed to be entitled shall be as provided in this
subclause.

(2) Where an employee has completed at least 15 years
of service the amount of leave shall be—

(a) in respect of 15 completed years of service:
13 weeks leave;

(b) in respect of each ten completed years of serv-
ice after 15 years: 8 2/3 weeks leave.

(3) Where an employee has completed at least ten but
less than fifteen years service and resigns or is dis-
missed for reasons other than serious misconduct,
the employee shall be entitled to a proportionate
amount of leave on the basis of 13 weeks leave for
15 years service.

(4) Future amendments to the Long Service Leave Act
and relevant General Orders of the Commission will
form part of this clause.

(5) (a) Notwithstanding subclauses (1) (2) (3) and (4)
hereof, an employee, after completing ten
years continuos years of service, will be able
to request to take 8.6 weeks pro rata long serv-
ice leave. Each period of long service leave
must be for at least one week. The employer
will consider each request to ensure that the
granting of leave at the time will not adversely
affect production.

(b) The employer will not unreasonably deny an
employees request for pro rata long service
leave.

25.—SICK LEAVE
(1) Subject to the provisions of this clause, an employee

who is absent from duty due to personal sickness is entitled to
be paid sick leave as hereinafter prescribed.

(2) In each year of service an employee shall be entitled to
10 days sick leave.

(a) Sick leave entitlement shall accrue at the rate 7.5
hours for each completed month of continuous serv-
ice with the employer.

(b) Sick leave shall accumulate for a period of five years
so that any balance of the period specified in this
clause which has in any year not been allowed to an
employee by the employer as paid sick leave may be
claimed by the employee and, subject to the condi-
tions herein before prescribed, shall be allowed by
the employer in any subsequent year without dimi-
nution of the sick leave prescribed in respect of that
year.
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(c) Sick leave does not accrue during periods of unpaid
leave which is not prescribed by this agreement.

(d) The provisions of this clause shall effect from the 1st

January 1999.
(3) In order to acquire entitlement to payment in accordance

with this clause—
(a) the employee shall as soon as is reasonably practica-

ble advise the employer of his/her inability to attend
for work and the estimated duration of absence; pro-
vided that such advice other than in extraordinary
circumstances shall be given within 2 hours of the
commencement of the absence, and

(b) provide satisfactory proof of sickness; but the em-
ployer shall not be entitled to a medical certificate
unless the absence is for three consecutive days or
more, or where the employee at the time of the sick-
ness has established a pattern which would warrant
the employer demanding a medical certificate for an
absence of one day.

(4) Where an employee is sick or has suffered injury during
their annual leave and produces a certificate from a legally
qualified medical practitioner. Such sickness or injury neces-
sitated confinement to home or hospital for seven continuous
days or more, then the period covered by the certificate shall
be considered to be sick leave subject to the provisions of this
clause. Provided further the employee concerned has sick leave
credits available and the portion of annual leave coinciding
with the paid sick leave shall be taken at a time mutually con-
venient to the employer and employee

(5) The provisions of this clause do not apply
(a) when the worker is entitled to compensation under

the Workers’ Compensation Act.
(b) To an employee who has a statutory or common law

right to claim damages or compensation (other than
workers compensation) in respect of any absence
through sickness or injury.

(c) To casual employees.
(6) An employee, proceeding on sick leave, shall be paid the

shift penalties they would have received had they not proceeded
on sick leave.

26.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the estimated date of confinement, be enti-
tled to maternity leave provided that she has had not less than
12 months of employment with the Employer immediately
preceding the date upon which she commences maternity leave.

For the purposes of this clause—
(a) An employee shall not include a casual employee;
(b) Maternity leave shall mean unpaid maternity leave.

(2) Period of leave and commencement of leave
(a) Subject to subclauses (4), (5) and (6) hereof, the pe-

riod of maternity leave shall be for an unbroken
period of from six to 52 weeks and shall include a
period of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the estimated date of confinement, give notice in writ-
ing to her Employer stating the estimated date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) The Employer by not less than 14 days’ notice in
writing to the employee may require her to commence
maternity leave at any time within the six weeks
immediately prior to her estimated date of confine-
ment.

(e) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (c) hereof
if such failure is occasioned by the confinement oc-
curring earlier than the estimated date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the em-
ployer, be shortened by the employee giving not less
than 14 days notice in writing stating the period by
which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employee which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave pursuant to Clause
25.—Sick Leave, of this agreement as to which
she is then entitled and which a duly qualified
medical practitioner certifies as necessary be-
fore her return to work

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid leave pursuant to Clause 25.—Sick Leave,
of this agreement as to which she is then entitled and
such further unpaid leave (to be known as Special
Maternity Leave) as a duly qualified medical practi-
tioner certifies as necessary before her return to work,
provided that the aggregate of paid sick leave, spe-
cial maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before commencing on such leave or, in
the case of an employee who was transferred to a
safe job pursuant to subclause (3) of this clause, to
the position she held immediately before such trans-
fer.
Where such position no longer exists but there are
other positions available, for which the worker is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
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nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause, does not exceed
52 weeks—

(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave pursuant to Clause 25.—Sick Leave,
of this agreement or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
For the purposes of the agreement the service of an employee

with an employer means the period during which the employee
has served her employer under an unbroken contract of em-
ployment. Provided that absence on maternity leave shall be
deemed not to break the employee’s contract of employment
but such absences shall not be taken into account in calculat-
ing the period of employment for any purpose of this agreement
and long service leave.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with subclause (4) of
Clause 10—Terms of Employment, of this agree-
ment.

(b) An employer shall not terminate the employment of
an employee on the grounds of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
giving not less than four weeks prior to the expira-
tion of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before commencing maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such transfer.
Where such position no longer exists but there are
other positions available for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this clause, the employer shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
employment continues beyond the 12 months quali-
fying period.

27.—BEREAVEMENT LEAVE
(1) (a) An employee shall be entitled to a maximum of two

days’ leave without loss of pay on each occasion and on pro-
duction of satisfactory evidence of the death of the employee’s
husband, wife, father, mother, brother, sister or child, mother-
in-law and father-in-law.

(b) For the purpose of this clause the words husband and
wife shall include de facto husband and wife and the words
father and mother shall include foster father or mother and
stepfather or mother.

28.—APPRENTICES
(1) Apprentices may be taken to such printing trades as are

in the provisions of The Industrial Training Act, 1975.
(2) The employer will undertake to employ and train ap-

prentices in the Production Department.
(3) The employer reserves the right in relation to the number

of apprentices that will be employed each year, but undertakes
that it will employ at least one apprentice each calendar year
during the period of this agreement.

(4) The employer will consult with the Union in relation to
the training of apprentices to ensure they are trained in the
appropriate areas relevant to the technology employed in the
Production Department from time to time.

29.—ADULT APPRENTICES
(1) An adult apprentice means a person of 21 years of age or

over at the time of entering into an indenture to one of the
branches of the printing industry prescribed in Attachment “A”
of this agreement.

Subject to this clause, conditions of employment of adult
apprentices shall be those prescribed for apprentices inden-
tured under the age of 21 years.

Preference of employment
(2) Preference of employment as an adult apprentice should

be given to an applicant who is employed in the printing in-
dustry.

Period of apprenticeship
(3) (a) Subject to this clause of this agreement, an adult ap-

prentice shall be indentured for a period of four years in which
period shall be included the period of probation.

(b) Notwithstanding sub-paragraph (a) hereof where a Board
of Reference approves an application for adult apprenticeship
by an applicant who has been employed in the printing indus-
try for at least two consecutive years and the Board is satisfied
that the applicant has sufficient theoretical and practical knowl-
edge, it may, subject to any conditions it may determine, permit
the applicant to reduce the length of the apprenticeship.

Technical school training of adult apprentices.
(4) (a) Each adult apprentice shall, from the commencement

of an apprenticeship attend and not be prevented by the em-
ployer from attending during the apprentice’s ordinary working
hours for eight hours every week, a suitable Technical School
for a period of three years or, where the training facilities for
apprentices at the Technical School attended by such appren-
tices make it impracticable for their attendance to be for eight
hours every week or for a period of three years, then for the
number of hours and for the period of any prescribed course
(with the minimum of four hours a day a week) as is approved
by the organisations party to this agreement or by the appro-
priate Board of Reference, if such school is available. Wherever
a State Technical School provides instruction in an appren-
ticeship trade such State Technical School shall be accepted
as a suitable school for the purposes of this agreement.

(b) Where a State conducts in a suitable Technical School a
system of block release Technical School training, each adult
apprentice shall from the commencement of an apprentice-
ship attend and not be prevented by the employer from attending
during the apprentice’s ordinary working hours such block
release training for maximum of eight weeks each year for a
period of three years on a basis to be arranged between the
organisations respondent to this agreement and the relevant
State Technical Education authorities.

Such block release Technical School training shall be in lieu
of the Technical School training prescribed in paragraph (a) of
subclause (4) hereof.
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Wages of adult apprentices
(5) (a) Where a person was employed by an employer in the

printing industry immediately before becoming an adult ap-
prentice with that employer, such person shall not suffer a
reduction in actual rate of pay by virtue of becoming inden-
tured.

(b) Subject to subclause (5)(a) hereof, the wages of an adult
apprentice, including the wages of probationers for appren-
ticeship, shall be those payable to Adult Apprentices in Table
2 of Attachment “A” of this agreement.

Proportion of apprentices to skilled adults
(6) Adult apprentices shall be employed as excess appren-

tices.
Form of indenture of adult apprenticeship
(7) Each indenture of adult apprenticeship shall be in the

form prescribed provided that—
(a) References to parent or guardian shall be deleted.
(b) Adult apprentices day work/shift work provisions

(8) (a) An adult apprentice (other than an apprentice engaged
on block release Technical School training) shall be employed
only on day work during the period the adult apprentice is
required to attend Technical School as determined in subclause
(4) hereof.

(b) An adult apprentice engaged in block release Technical
School training may be employed on morning, afternoon or
night shift except during periods of attendance on block re-
lease training as determined in subclause (4) hereof.

30.—JURY SERVICE
(1) An employee required to attend for jury service during

ordinary working hours shall be reimbursed by the employer
an amount equal to the difference between the amount paid in
respect of attendance for such jury service and the amount of
wage the employee would have received in respect of ordi-
nary time the employee would have worked had the employee
not been on jury service.

(2) The employee shall notify the employer as soon as pos-
sible of the date on which the employee is required to attend
for jury service. Further, the employee shall provide the em-
ployer with proof of the employee’s attendance, the duration
of such attendance and the amount received in respect of such
jury service.

31.—BREAKDOWNS / STOPPAGES
The employer may deduct payment for any time during which

an employee cannot be usefully employed because of a break-
down of machinery or any stoppage of work which may bring
about a cessation of production or for any other cause for which
the Employer cannot be held responsible.

32.— CHAPEL DELEGATES
Delegates chosen from the Chapel, but not more than two,

shall be allowed the necessary time in working hours to inter-
view the employer or the employer’s authorised representative
for the purpose of discussing industrial matters.

33.—UNION OFFICIALS VISITING PREMISES
The employer shall permit two officials of the Union to in-

terview the Father or Clerk of the Chapel or individual members
during working hours, but they shall not interview members
in such a manner as to delay publication.

34.—PERFORMANCE OF WORK
(1) Classified Advertisements
Classified advertisement takers may input all classified lin-

eage and limited (semi) display advertisements.
(2) Output of Pages
Employees covered by this Agreement will control all out-

put of pages be they Display Advertising pages or Classified/
Trades and Services.

(3) Other
Employees covered by this Agreement will control all

Graphic Libraries for Display Advertising, Classified Adver-
tising, Trades and Services Advertising and Editorial Library
services.

(4) Photographic
(a) Photographers will only scan negatives (for edito-

rial/advertorial purposes only) from pictures they
have taken.

(b) That all the manipulation of the scanned negatives
as set out in (a) above may include but not limited to
the following: cropping, signing, routing, enhancing
screens, etc be performed by the Photographic De-
partment

(c) Employees covered by this Agreement will scan any
hard copy photographed.

(d) That all manipulation of the images from hard copy
photographs and photographs taken by Community
Newspapers Photographic department for use in ad-
vertisements may include but not limited to the
following: cropping, signing, routing, enhancement
screens, etc will be performed by employees cov-
ered by this Agreement.

(5) Optical Character Recognition Scanning
Employees covered by this agreement will input all hard

copy (typed) by scanning such hard copy into the Computer-
ised Typesetting System.

(6) Editorial
All hard copy (handwritten letters to the Editor) may be en-

tered into the Computerised Typesetting System directly by
editorial staff

(7) Electronic transmission of advertising
(a) Advertising material prepared by agencies will,

where possible, be received into the system by elec-
tronic transmission.

(b) The production department will access the system
of the agency to retrieve the advertisement and put it
into the Community Newspaper system.

35.—INTRODUCTION OF NEW EQUIPMENT
There shall be no limitation on the introduction and the full

development and operation by the Employer of any new equip-
ment. Where the introduction of any new equipment is likely
to affect the work requirements of members of the Chapel the
Employer shall, before commencing to operate such equip-
ment, consult with the Union in relation to any change or
intended change in such requirement. Such consultation shall
be initiated by the Employer in sufficient time to enable the
Union to give proper consideration to the implications of any
proposed change.

36.—SETTLEMENT OF DISPUTES OR CLAIMS
(1) In the event of any proposed change in employment con-

ditions or terms of this agreement, or in the event of any
question, disputes or difficulty arising, the parties will confer
among themselves before taking those matters to the Com-
mission.

(2) The principle of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any industrial dispute that may arise.

(3) The parties shall take an early and active part in dis-
cussions and negotiations aimed at preventing or settling
disputes in accordance with the agreed procedure set out here-
under.

(4) Procedure for settlement of disputes. Any dispute shall
be resolved in the following sequence—

(a) The employee, the Chapel representative, the Super-
visor and the Departmental Manager shall confer and,
where possible, resolve the issue.

(b) If not resolved, the Chapel shall confer with the Chief
Executive Officer of Community Newspapers, on the
matter, and where possible, resolve the issue.

(c) If not resolved, the Union and Chapel shall confer
with the Chief Executive Officer of Community
Newspapers, on the matter, and where possible, re-
solve the issue.

(d) If the matter is still not settled, either party may sub-
mit the matter to the Western Australian Industrial
Relations Commission for solution.
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(5) All parties to the agreement, the Company, it’s officials,
the Union and their members, will take all possible action to
settle any dispute within 7 days of notification of the dispute
to Management.

(6) Until the matter is resolved in accordance with the above
procedure, work shall continue normally without prejudice to
the rights of the parties.

37.—PAYMENT OF WAGES
(1) Each employee shall have wages due paid every fort-

night by direct deposit into their nominated bank, building
society or credit union account.

(2) Such wages, including payment for absences authorised
by this agreement, shall be paid on the second Thursday of
each pay period.

(3) Each employee shall receive a pay advice every pay pe-
riod displaying the following details—

(a) Date of payment
(b) The period covered by the payment
(c) Wage rate
(d) The number of hours worked at ordinary rate and

overtime rate
(e) Gross amount of wages payable
(f) Amount of deductions made
(g) Net pay

38.—PART-TIME EMPLOYEES
The number or proportion of part-time employees employed

by the employer shall not exceed that agreed in writing be-
tween the employer and the union from time to time. The
practical operation of this clause shall be reviewed by the
employer and the union at a date six months after the date of
ratification and subsequently upon request by the union, but at
not less than twelve monthly intervals.

(1) (a) The weekly hours worked by part-time employees
shall not be less than 16 hours per week or more than 32 hours
per week. Such hours shall be worked on any or all days of the
week.

(b) An employee, employed pursuant to this clause may be
employed on shift work as described by clause 18-subclause
(2) of this agreement.

(c) Any additional hours worked by the employee outside of
the nominated spread of hours noted in subclause (1)(a) hereof
will be paid as overtime pursuant to Clause 19 of this agree-
ment.

(2) (a) The employer shall specify and agree in writing be-
fore a part-time employee commences duty on a part-time basis,
the prescribed weekly and daily hours of duty for the employee
including starting and finishing times each day.

(b) The employer shall give an employee one (1) week’s
notice of any proposed permanent variation to the employee’s
starting and finishing times and/or particular days worked,
provided that the employer shall confirm the employee’s new
permanent weekly and daily hours of duty in writing.

(3) Notwithstanding the provisions of subclause (2)(b)
hereof, and by agreement between the employee and the em-
ployer, the ordinary weekly hours for a part-time employee
may be varied on a daily basis, provided that such extra hours
worked fall between the agreed spread of hours noted in
subclause (1)(a) hereof.

(4) (a) An employee who for personal reasons desires and
applies to the employer for permanent employment on a part-
time basis may, by agreement with the employer, have their
ordinary weekly hours prescribed by Clause 18 reduced. The
union shall be a party to any such agreement.

(b) An employee having been appointed part-time in accord-
ance with paragraph (a) of this subclause, who wishes to revert
to full-time employment with the employer shall, upon writ-
ten application to the employer, be granted due consideration
for the next available and suitable full-time position.

(5) (a) Part-time employees shall be paid a proportion of the
appropriate total wage dependent upon time worked. The wage
shall be calculated in accordance with the following formula—

TOTAL WAGE x Hours worked per week)
36

(incorporating weekend penalty rate

(b) A part-time employee shall become entitled to and shall
take annual leave, bereavement leave, maternity leave, sick
leave, long service leave and public holidays or be paid in lieu
of such leave in the same manner and under the same condi-
tions as a full-time employee becomes entitled to and granted
such leave according to this agreement.

(c) The payment or deduction of payment in lieu of termina-
tion of employment as provided in subclause (4) of Clause
10.—Terms of Employment of this agreement shall, in the
case of a part-time employee, be an amount equal to the weekly
wage payable to that part-time employee.

39.—CONSULTATIVE MECHANISM
(1) The parties to this agreement are committed to co-oper-

ating positively to increase efficiency and productivity and to
enhance the career opportunities and job security of employ-
ees.

(2) There shall be established a consultative mechanism and
procedure which will be appropriate to the size, structure and
needs of Community Newspapers.

(3) The members of the consultative committee will receive
appropriate training, as required and agreed to allow them to
effectively perform their functions as committee members.

(4) The consultative committee will address only matters,
which are consistent with the objectives of subclause (1) of
this clause.

40.—REDUNDANCY
(1) Notice
Prior to a redundancy situation occurring, the company will

undertake to advise those employee who will be affected by
giving at least four (4) weeks notice or payment in lieu of
notice. However, the Union will be given at least eight (8)
weeks’ notice, served currently with the four (4) weeks’ no-
tice given to employees, unless payment in lieu of notice is
made to employees.

(2) Criteria for the selection of redundant employees
(a) It is agreed that the company must retain a workforce

which contains the skills necessary to remain com-
petitive. In this regard, the skill needs of the company
will be used to determine employee requirements in
a redundancy situation.

(b) It is agreed between the parties that the company has
introduced new technology into the Production De-
partment and training was provided in accordance
with the Industrial Agreement dated 13 September
1994.

(c) The Company will call for voluntary redundancies.
If there are insufficient nominees for a voluntary re-
dundancy or those who nominate will disadvantage
the competitiveness of the Company should they
leave, the Company will, after consultation with the
Union, nominate alternative redundant employees.

(3) Redundancy Payments—
Employees who either volunteer or are nominated by

the company to be redundant will receive the redundancy
payments—

(a) 4 weeks pay per year of service for each com-
pleted year of the first 10 years of service.
3 weeks pay per year of service for each com-
pleted year of service thereafter.

(b) Pro rata payments will not apply other than
where an employee has completed six months
or more in any year, in which case the em-
ployee shall be credited with payment for the
full year’s of service.

(c) In the application of the redundancy payment
to those employees, the “week’s pay” referred
to above shall be the prescribed base award
rate for the classification of the employee, plus
night/intermediate shift loadings, and personal
margins and shall include any weekend pen-
alties or loadings. Such loadings, penalties and
margins to be the average of those incurred by
the employee during the 26 weeks period pro-
ceeding the date of termination but not to
include any overtime payments.
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(4) Both parties recognise that this Agreement will be appli-
cable when members of the Australian Manufacturing Workers
Union are made redundant for whatever circumstances.

(5) The company shall give a minimum notice period of three
weeks to the Union of the number of employees to be made
redundant and the intended date of termination. Such notice to
be in writing.

(6) The company shall invite applications from employees
who wish to take voluntary redundancy.

(7) Applications shall be directed to the Operations Man-
ager and he/she shall provide immediately copies to the Union
who will receive all applications in confidence.

(8) In the event of any shortfall in applications from em-
ployees as per (7) above, or in the event that more of such
applications are received than are required, the company will
determine which employees are to be retrenched after duly
considering—

(a) Legal and occupation health and safety considera-
tions.

(b) Skills and knowledge of individual employees in re-
lation to the positions and work arrangements that
will remain in place in the Production Department.

(c) Length of service.

(d) The company reserves the right to specify that it may
wish to retain the services of a particular employee(s)
because of such employee(s) unique experience or
training or both.

(9) Having made the determination referred to in (8) above,
the company will immediately advise the redundant employ-
ees concerned. If an employee is declared redundant and seeks
to continue employment with the company they may apply to
substitute for a fellow employee with the same level of expe-
rience, training and skills who is willing to take voluntary
redundancy. The company in consultation with the employees
concerned and the Union will determine whether the substitu-
tion should take place. In the event of any dispute in relation
to this process, the procedure for settlement of disputes con-
tained in Clause 36.—Settlement of Disputes or Claims shall
apply.

(10) Employees will be advised by written advice of the
termination of their services.

(11) Employees will terminate one week after receiving such
notice prescribed in (10) above.

(12) Hardship

A Committee comprising representatives of the Company
and the Unions will be established for the purpose of review-
ing cases of hardship which may arise.

(13) Job transfers

(a) The parties recognise the serious consequences and
personal disadvantage that loss of employment can
have. Therefore, in lieu of redundancy every practi-
cal effort will be made to transfer an employee into
an alternative position which will allow the dignity
of an employee to be maintained.

(b) In the event of a job transfer or the offer of a job
transfer taking effect, the following provisions will
apply—

(i) Where an employee is offered similar work in
another section of the Company or at another
convenient location and refuses such an offer,
the Hardship Committee will review the rea-
sons and circumstances leading to the refusal.
As a general guideline such cases will be re-
viewed by the Hardship Committee during the
first three (3) months of the transfer.

(ii) After consideration has been given to all as-
pects of the refusal, the Hardship Committee
will then decide whether redundancy pay is
applicable.

(c) where an employee is transferred to a lower paid clas-
sification, he/she will continue to receive the current
wage rate.

(14) Employment Assistance program
(a) alternative employment and to adjust to the period

which follows redundancies. In this regard, the fol-
lowing assistance will be provided—

(i) By arrangement with the employees under the
advice of impending redundancy, paid time off
to a maximum of one (1) day per week of no-
tice will be allowed for employment
interviews, subject to confirmation of the in-
terviews.

(ii) A statement of service, with details of skills
acquired, will be made available to a redun-
dant employee upon request.

(iii) The Human Resources department of the Com-
pany will be made available to assist redundant
employees in securing alternative employment.
This service will be provided on request and
will be available during the period of redun-
dancy notice and for the two (2) weeks
immediately following the termination.

(iv) The Company will liaise with Centrelink to
provide further support to employees facing
redundancies, where appropriate, the Depart-
ment of Social Security will also be called
upon to assist with co-ordination of applica-
tions for Social Security benefits.

(v) It is recognised that employees may arrange al-
ternative employment during their period of
redundancy notice. Where necessary the Com-
pany will contact the prospective employer (on
behalf of the redundant employee) to determine
a mutually convenient commencement date.

(vi) The Company will coordinate its Employment
Assistance Program with the Union to ensure
that every practical step has been taken to as-
sist redundant employees obtain alternative
employment.

(15) General
Redundancy provisions set out in this Agreement will not

apply to the following—
(a) Employees who terminate their employment for rea-

sons other than redundancy or relocation.
(b) A redundant employee who does not work out his

notice under the terms of this Agreement (unless an
earlier termination date is mutually agreed upon).

(c) where an employee is dismissed for serious or wil-
ful misconduct.

(16) Undertakings by Union and employees
In the light of undertakings made by the Company in the

Agreement, Unions and employees will undertake not to im-
pose any bans, limitations or restrictions on the Company as a
result of redundancies, retrenchments or relocations.

Schedule A—Wages
(1) CLASSIFICATION 1/3/99 1/3/00 1/3/01

3% 2% 1.5%
Electronic Pre Press Operator $747.50 $762.50 $773.90
General Hand
(2) Adult Apprentices—

The rates of wages for an adult apprentice shall be the
following percentage of an Electronic Pre Press Opera-
tor’s weekly wage—

First year 82 per cent
Second year 87 per cent
Third year 92 per cent
Fourth year 100 per cent

(3) Apprentices—
The rate of wages for an apprentice shall be the follow-

ing percentage of an Electronic Pre Press Operator’s
weekly wage—

First year 45 per cent
Second year 60 per cent
Third year 75 per cent
Fourth year 85 per cent
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RAMA CONCRETE INDUSTRIAL AGREEMENT.
AG 68 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers & Other

and

Merivale Pty Ltd t/a Rama Concrete.

AG 68 of 1999.

Rama Concrete Industrial Agreement.

COMMISSIONER S J KENNER.

18 May 1999.

Order.
HAVING heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Rama Concrete Industrial Agreement as filed
in the Commission on 15 April 1999 in the terms of the
following schedule be and is hereby registered as an in-
dustrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Rama Concrete In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Merivale Pty Ltd
trading as Rama Concrete (hereinafter referred to as the “Com-
pany”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work

covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately five (5) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in the Clause 46 Settlement of Disputes and Appen-
dix – Resolution of Disputes Requirements of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
2. Superannuation

(i) The Company will immediately increase its level of
payment to $60 per week per employee or 7% of
Ordinary Time Earnings, whichever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company reach
an agreement pursuant to section 49C(2)(d) of the
Act to change the complying superannuation fund
or scheme the Company will, within seven days of
the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund
or scheme requested by the employee.
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(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, excluding fares and
travel and other reimbursement allowances.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application

of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination; or

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions:

BLPPU
............................................................
Date: / /
...........................................................
WITNESS

CMETU
...........................................................
Date: / /
...........................................................
WITNESS
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The Company:
............................................................
SIGNATURE

Date: /     /
Company
Seal
............................................................
 PRINT NAME

...........................................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August
Signing  1999  1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Labourer Group 1 16.47 16.92 17.15
Labourer Group 2 15.90 16.34 16.56
Labourer Group 3 15.48 15.90 16.12
Plaster, Fixer 17.11 17.58 17.82
Painter, Glazier 16.73 17.19 17.42
Signwriter 17.09 17.56 17.80
Carpenter 17.22 17.70 17.93
Bricklayer 17.05 17.52 17.75
Refractory

Bricklayer 19.58 20.12 20.38
Stonemason 17.22 17.70 17.93
Rooftiler 16.92 17.38 17.62
Marker/Setter Out 17.72 18.21 18.46
Special Class T 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August
Signing  1999  1999
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Plasterer, Fixer
Year l 7.18 7.38 7.48
Year 2 (1/3) 9.42 9.68 9.81
Year 3 (2/3) 12.84 13.19 13.37
Year 4 (3/3) 15.06 15.48 15.69
Painter. Glazier
Year l (.5/3/5) 7.03 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.20 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.55 12.89 13.06
Year 4 (3/3), (3.5/3.5) 14.73 15.13 15.33
Signwriter
Year l (.5/3/5) 7.18 7.38 7.48
Year 2 (1/3), (1.5/3.5) 9.40 9.65 9.78
Year 3 (2/3), (2.5/3.5) 12.82 13.17 13.35
Year 4 (3/3), (3.5/3.5) 15.04 15.46 15.66
Carpenter
Year l 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78
Bricklayer
Year l 7.16 7.36 7.46
Year 2 (1/3) 9.37 9.63 9.76
Year 3 (2/3) 12.79 13.14 13.31
Year 4 (3/3) 15.00 15.41 15.62
Stonemason
Year l 7.24 7.44 7.54
Year 2 (1/3) 9.47 9.73 9.86
Year 3 (2/3) 12.92 13.27 13.45
Year 4 (3/3) 15.15 15.57 15.78

Rooftiler
6 months 9.65 9.91 10.04
2nd 6 months 10.61 10.90 11.04
Year 2 12.39 12.73 12.90
Year 3 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a person’s ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner

(d) If this happens three times the worker shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the worker refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.
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3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.3m $1.85
Above $2.13m to $4.47m $2.20
Over $4.47m $2.80
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.40

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.65
Above $2.13m to $4.47m $1.85
Over $4.47m $2.20
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $510,000 NIL
Above $510,000 to $2.13m $1.55
Above $2.13m to $4.47m $1.75
Over $4.47m $2.00
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.13m $1.25
Above $2.13m to 5.89m $1.55
Above $5.89m to $11.77m $1.80
Above $11.77m to $24m $2.00
Above $24m to $59.4m $2.30
Over $59.4m $2.50

“C.B.D.’— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

‘West Perth”—shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-Fre-
mantle railway line back to Thomas Street.

Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per this
agreement, the parties confirm that one side of such a
boundary road will be deemed to fall in one region and
the other side of the boundary road will be deemed to fall
in the other region. For example, the eastem side of
Havelock Street will be in the “CBD” and the western
side of Havelock Street shall be in “West Perth”.

“Project Contractual Value” —shall be deemed to
mean the value of all tendered work which falls under the
scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedure
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.
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16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

RON HULL ENTERPRISES INDUSTRIAL
AGREEMENT.

No. AG 52 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Other

and

Ron Hull Enterprises.

AG 52 of 1999.

Ron Hull Enterprises Industrial Agreement.

COMMISSIONER S J KENNER.

18 May 1999.
Order.

Having heard Mr G Giffard on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Ron Hull Enterprises Industrial Agreement
as filed in the Commission on 24 March 1999 in the terms
of the following schedule be and is hereby registered as
an industrial agreement.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the Ron Hull Enterprises

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance

12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Ron Hull Enter-
prises Pty Ltd (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately six (6) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in the Clause 46—Settlement of Disputes and Ap-
pendix – Resolution of Disputes Requirements of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
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2. Superannuation
(i) The Company will immediately increase its level of

payment to $60 per week per employee or 7% of
Ordinary Time Earnings, whichever is the greater.
The Company will advise all employees subject to the
Agreement of their right to have payments made to a
complying superannuation fund of their choice. The
Company is bound by the employee’s election. The
aforementioned payment will then be made to that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company reach
an agreement pursuant to section 49C(2)(d) of the
Act to change the complying superannuation fund
or scheme the Company will, within seven days of
the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund
or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, excluding fares and
travel and other reimbursement allowances.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination; or

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1682

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU ......Signed.......
Common Seal Date: 17/3/99

......Signed.......
Witness

CMETU ......Signed.......
Common Seal Date: 17/3/99

......Signed.......
Witness

The Company: ......R. Hull.......
Common Seal Date: 12/3/99

........................
Print Name

......Signed.......
Witness

APPENDIX A—WAGE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Labourer Group 1 16.92 17.15
Labourer Group 2 16.34 16.56
Labourer Group 3 15.90 16.12
Plaster, Fixer 17.58 17.82
Painter, Glazier 17.19 17.42
Signwriter 17.56 17.80
Carpenter 17.70 17.93
Bricklayer 17.52 17.75
Refractory Bricklayer 20.12 20.38
Stonemason 17.70 17.93
Rooftiler 17.38 17.62
Marker/Setter Out 18.21 18.46
Special Class T 18.45 18.69

APPRENTICE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Plasterer, Fixer
Year l 7.38 7.48
Year 2 (1/3) 9.68 9.81
Year 3 (2/3) 13.19 13.37
Year 4 (3/3) 15.48 15.69
Painter. Glazier
Year l (.5/3/5) 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.89 13.06
Year 4 (3/3), (3.5/3.5) 15.13 15.33
Signwriter
Year l (.5/3/5) 7.38 7.48
Year 2 (1/3), (1.5/3.5) 9.65 9.78
Year 3 (2/3), (2.5/3.5) 13.17 13.35
Year 4 (3/3), (3.5/3.5) 15.46 15.66

Carpenter
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78
Bricklayer
Year l 7.36 7.46
Year 2 (1/3) 9.63 9.76
Year 3 (2/3) 13.14 13.31
Year 4 (3/3) 15.41 15.62
Stonemason
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78
Rooftiler
6 months 9.91 10.04
2nd 6 months 10.90 11.04
Year 2 12.73 12.90
Year 3 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

b) The decision on a person’s ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner

d) If this happens 3 times the worker shall be given a written
warning and made aware of the availability of treatment/coun-
selling. If the worker refuses help he/she may be transferred/
dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.
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2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to com-
pensate for all special factors/disabilities on the project
and in lieu of all award special rates, with the exception of
rates relating to the lifting of heavy blocks, cleaning down
brickwork and the use of explosive powered tools which
will be payable to an employee when he/she encounters
that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.1m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority of
work involved. For example, where the majority of work is
new work then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.l7m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.’— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

‘West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,

Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastem side of Havelock Street will be in the ‘CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value” —shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedure
—First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.
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16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 October 1997.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

TYCO SERVICES INDUSTRIAL AGREEMENT.
No. AG 66 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Other

and

Grinnell Asia Pacific Pty Ltd
t/a Tyco Services.

AG 66 of 1999.

Tyco Services Industrial Agreement.

COMMISSIONER S J KENNER.

18 May 1999.
Order.

Having heard Mr G Giffard on behalf of the applicant and Ms
J Wesley on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Tyco Services Industrial Agreement as filed
in the Commission on 9 April 1999 in the terms of the
following schedule be and is hereby registered as an in-
dustrial agreement.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Tyco Services Industrial

Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Electronic Funds Transfer
12. Site Allowance

13. Industry Standards
14. Clothing and Footwear
15. Training
16. Flexibility of RDO’s
17. Contracts of Employment
18. Fares and Travelling
19. Care of Tyco Services Property
20. Sick Leave
21. Income Protection
22. Seniority
23. No Extra Claim
24. No Precedence

Appendix A—Wage Rates

3.—AREA AND PARTIES BOUND
This is an Agreement between the Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
and the Construction, Mining, Energy Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian
Branch (hereinafter referred to as the “Union”) and Tyco
Services—a division of Grinnell Asia Pacific Pty Ltd (ACN
003 905 093) (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately five employees covered by this Agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement, the agreement rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix
A—Wage Rates.

11.—ELECTRONIC FUNDS TRANSFER
The method of payment will be by Electronic Fund Transfer,

paid directly into the employee’s nominated bank, building
society or credit union account. Tyco Services shall provide
each employee paid by Electronic Funds Transfer with the
payslip information required by the parent award.

12.—SITE ALLOWANCE
Site allowances will be paid to employees for any period in

which they are required to work on a site for which there is an
agreement between the unions and the major contractor to pay
site allowance.
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13.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee in
to the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
(i) The Company will immediately increase its level of

payment to $60 per week per employee or 7% of
Ordinary Time Earnings, whichever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
The employer shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

3. Rollershutter Installation
For employee engaged in maintenance of and installation of

rollershutters the following shall apply.
• employees shall be paid as a Builders Labourer Group

2;
• employees will be paid Superannuation at the Su-

perannuation Guarantee level;
• Redundancy will not apply.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company upon the completion of two weeks continuous
employment.

(a) 1 pair safety boots replaced on a reasonable wear
and tear basis.

(b) 2 T-shirts with collars each 6 months.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October (one issued per year).
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING
1. Tyco Services acknowledge the changing pace of tech-

nology in the contracting industry and the need for employees
to understand those changes and have the necessary skill re-
quirements to keep Tyco Services at the forefront of the
industry.

2. The parties to this Agreement recognise that in order to
increase the efficiency, productivity and competitiveness of
Tyco Services, a commitment to training and skill develop-
ment is required. Accordingly, the parties commit themselves
to—

• developing a more highly skilled flexible workforce;
and

• providing employees with career opportunities
through appropriate training to acquire the additional
skills.

• It is agreed that a training program be developed con-
sistent with—

- the current and future skill needs of Tyco Serv-
ices;

- the size, structure and nature of Tyco Serv-
ices;

- the need to develop vocational skills relevant
to Tyco Services and the contracting industry
and in accordance with national standards.

3. It is agreed that, if the company elects an employee to
undertake a course or training in accordance with the compa-
ny’s philosophy as enunciated at subclause 1 of this clause,
the company shall pay all expenses relating to that course of
training.

16.—FLEXIBILITY OF RDO’S
The Industry nominated RDO shall be observed unless oth-

erwise agreed in accordance with this clause. By agreement
between the employer and the employees affected, to be
reached generally at least five days in advance, an RDO may
be worked and another day taken in lieu, provided that the
substitute day is—

• taken in association with a weekend (or holiday), un-
less specifically requested by the employee, in which
case the substitute day may be taken between Tues-
day and Thursday;

• taken within 20 working days of the Industry nomi-
nated day and before the next scheduled RDO;

• the employer shall maintain a record of each em-
ployee’s RDO’s which shall be available for
inspection by the employee and the Union;

• the Unions shall be advised by the Company of
any agreement between the Company and any
employee to shift the RDO from the industry
nominated RDO.

17.—CONTRACTS OF EMPLOYMENT
The employer, other than with the consent of the Union,

shall not enter into any contracts for services with any inde-
pendent contractors who, if they were employees of the
employer performing work of the kind the subject of the con-
tract for services, would be bound by this Agreement. This
shall not apply to contractors providing works of a specialist
or specific and limited nature which would not normally be
performed by employees of this company.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—CARE OF TYCO SERVICES PROPERTY
Employees shall treat all Tyco Services property, plant and

equipment (whether for general use or personal issue) includ-
ing, but not limited to, power tools and safety equipment, with
due care and respect to ensure replacement is kept to a mini-
mum.

Employees are committed to ensure maximum usage of Tyco
Services materials and consumables is achieved and will ex-
ercise due care and precaution to prevent wastage.

20.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following shall apply—
(a) The Company’s employees shall have the option of

converting accrued sick entitlements to a cash pay-
ment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) For the purpose of this clause, sick leave will not
accrue beyond 20 days.
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21.—INCOME PROTECTION
The Company will ensure employees covered by this Agree-

ment for injury and sickness. The scheme is to be contracted
through ACTU Insurance Broking Pty Ltd (ACN 069 795 895).

22.—SENIORITY
The parties agree that continuity of employment is desirable

whenever possible. When making a decision to retrench an
employee, the Company generally applies the “first on—last
off” principle, subject to a caveat of “all things being equal”.

23.—NO EXTRA CLAIM
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforeseen matters.

24.—NO PRECEDENCE
The parties agree that this Agreement in whole or part shall

not be used in any manner whatsoever to obtain, negotiate or
impose any similar conditions or benefits, on any other plant
or enterprise, including those within the Tyco Group of Com-
panies.

WAGE AGREEMENT
Signed for and on behalf of—

The Unions—
BLPPU ..............………………….

Date:    /   /

..............………………….
Witness

CMETU ..............………………….
Date:    /   /

..............………………….
Witness

..............………………….
Signature
Date:    /   /

..............………………….
Print Name

..............………………….
Witness

Signed for and on behalf of
Tyco Services—a division of Grinnell Asia Paciflc Pty
Ltd
(ACN 003 905 093)

..............………………….
C Watson
Date: 20th January 1998

..............………………….
Witness      R Colman

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Carpenter 16.27 16.75 17.22 17.70 17.93

WESTERN AUSTRALIAN TOURISM COMMISSION
ENTERPRISE BARGAINING AGREEMENT 1999.

No. PSA AG 17 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

The Western Australian Tourism Commission.

No. PSA AG 17 of 1999.

30 April 1999.
Order.

HAVING heard Mr J. Dasey on behalf of the Civil Service
Association of Western Australia Incorporated and Mr C.
McKinley on behalf of the Western Australian Tourism Com-
mission, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

 THAT the Western Australian Tourism Commission
Enterprise Bargaining Agreement 1999 as filed in the
Commission on the 22nd day of April 1999 and as amended
by the parties be registered on and from the 30th day of
April 1999.

(Sgd.) A. R. BEECH,
[L.S.] Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be known as the Western Australian

Tourism Commission Enterprise Bargaining Agreement 1999
and shall replace the Western Australian Tourism Commis-
sion Enterprise Bargaining Agreement 1996, No. PSG AG 10
of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Date and Operation of Agreement
8. No Further Claims
9. Single Bargaining Unit

10. Relationship to Parent Awards
11. Re-Open Negotiations
12. Availability of Agreement
13. Dispute Resolution Procedure
14. Objectives and Principles
15. Productivity Measurement
16. Peak Forum
17. Consultation
18. Hours of Duty
19. Annual Leave
20. Long Service Leave
21. Travel Allowances
22. Higher Duties Allowances
23. Salary Increases
24. Employee Funded Extra Leave
25. Part-Time Work
26. Deferred Salary Scheme
27. Parental Leave
28. Paid Parental Leave
29. Child Care Arrangements
30. Home Based Work
31. Ceremonial/Cultural Leave
32. Family Leave
33. Annual Leave Travel Concessions
34. Study Leave
35. Short Leave
36. Leave Without Pay
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37. Union Facilities
Schedule A—Signatures of Parties to Agreement
Schedule B—Salaries
Schedule C—Productivity Targets

3.—SCOPE
This Enterprise Bargaining Agreement shall apply to all

Western Australian Tourism Commission employees working
in the Western Australian Tourism Commission who are mem-
bers of or eligible to be members of the Union party to this
agreement.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Western Australian

Tourism Commission and the Civil Service Association of
Western Australia (Incorporated).

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement is 146.

6.—DEFINITIONS
In this Agreement, the following terms shall have the fol-

lowing meanings—
“ Award” Government Officers Salaries, Allowances

and Conditions Award 1989.
“Agreement” Western Australian Tourism Commission

Enterprise Bargaining Agreement 1998.
“WATC”Western Australian Tourism Commission.
“Employee” for the purposes of this Agreement, some-

one who is referred to at Clause 3.—Scope.
“Employer” Western Australian Tourism Commission.
“Government” the State Government of Western Aus-

tralia.
“Minister” the Minister or the Ministers of the Crown

responsible for the administration of the Western Aus-
tralian Tourism Commission.

“Metropolitan Area” the area within a radius of fifty
(50) kilometres from the Perth City Railway Station.

“SBU” Single Bargaining Unit.
“Union” Civil Service Association of Western Australia

Inc.
“WAIRC” the Western Australian Industrial Relations

Commission.

7.—DATE AND OPERATION OF AGREEMENT
1. This Agreement shall operate from date of registration by

the Western Australian Industrial Relations Commission and
shall remain in force for a period of two years from its regis-
tration.

2. During the life of the Agreement the parties will continue
to address a range of issues and reforms specifically aimed at
increasing productivity. The parties agree that these issues will
form the basis of future negotiations.

3. The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement, except where the award salary rate is higher in
which case the award salary rate shall apply.

4. The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the agreement by notification in writing to the other party and
to the WAIRC or replaces this Agreement with a subsequent
Agreement.

8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary increases
sought or granted except for those provided under the terms of
this Agreement. This Agreement shall not operate so as to cause
an employee to suffer a reduction in ordinary time earnings.

9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a SBU.
The SBU comprises of representatives from the Western

Australian Tourism Commission and the Civil Service Asso-
ciation of Western Australia (Incorporated).

10.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read in conjunction with the Award

. In the case of any inconsistencies, this Agreement shall have
precedence to the extent of any inconsistencies. Where this
Agreement is silent the Award shall apply.

11.—RE-OPEN NEGOTIATIONS
The parties agree to commence negotiations at least six (6)

months prior to the expiration of the period of this Agreement
to negotiate a replacement Agreement.

12.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to a copy of this Agree-

ment. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the WATC,
and the location of the copies will be communicated to all
employees.

13.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any ques-

tions, dispute or difficulties that arise under this Agreement—
1. The employee/s concerned shall discuss the matters

with the immediate supervisor in the first instance.
2. If the matter is not resolved within 5 working days

following the discussion in accordance with para-
graph (1) the matter shall be referred by the Union
representative or employee to the employer for reso-
lution.

3. If the matter is not resolved within 5 working days
from the conclusion of the 5 working days in ac-
cordance with subclause 2 the parties to the dispute
may refer the dispute to the WAIRC.

4. A Union representative or Advocate may represent
an employee or group of employees who are party to
a dispute during any stage of the dispute.

14.—OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—

1. To satisfy the requirements of clients and customers
through the provision of reliable, efficient and com-
petitive services;

2. To achieve the Western Australian Tourism Commis-
sion mission and improve productivity and efficiency
in the Western Australian Tourism Commission
through ongoing improvements;

3. To promote the development of trust and motivation
and to continue to foster enhanced employee rela-
tions;

4. To promote participate decision making processes
and practices;

5. To promote increased satisfaction from jobs and se-
cure employment opportunities;

6. To develop and pursue changes on a co-operative
basis by using participative practices.

15.—PRODUCTIVITY MEASUREMENT
1. The parties agree that the measurement and monitoring of

productivity improvements provides critical feedback on the
performance of the Western Australian Tourism Commission
to management, employees and other relevant stakeholders.

2. The Key Performance Indicators and targets are detailed
in Schedule C—Productivity Targets.

16.—PEAK FORUM
1. The parties agree to establish a Peak Forum to—

(a) monitor;
(b) review;
(c) have input into the progress of the implementation

of the Agreement;
(d) actively share information and consult on corporate

strategic issues affecting the Western Australian Tour-
ism Commission business operation.

2. The parties to the Peak forum will consist of senior man-
agement and union representatives.

3. The employer will ensure that adequate resources are al-
located to support the implementation of the initiatives as
outlined in this Agreement in order to achieve the milestones.
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4. Employees will not be disadvantaged by Government
decisions or policies which impact directly on the achieve-
ment of productivity targets outlined in the Agreement. Should
factors outside the control of the parties significantly impact
on the likelihood of the KPI’s and targets being obtained the
parties shall reassess the KPI’s and/or targets to ensure that
the targets are obtainable.

17.—CONSULTATION
1. The parties are committed to working together to im-

prove the business performance and working environment
in the Western Australian Tourism Commission. Whilst it
is acknowledged by the parties that decisions will con-
tinue to be made by the employer, which is responsible
and accountable to the Government by statute for the ef-
fective and efficient operation of its business, the parties
are committed to effective communication and agree, in
particular, that—

2. Where the employer proposes to make changes likely to
affect existing practises, working conditions or employment
prospects of employees, the Union and employees affected
shall be notified by the employer as early as possible.

3. Consultation with employees and the union party to this
Agreement on significant changes to work organisation shall
occur prior to final decisions being made.

4. Employees will be involved in contributing to the effi-
ciency and effectiveness of their workplace within policies
and guidelines.

5. In the context of this clause consultation shall mean infor-
mation sharing and discussion on matters relevant to the
decision making processes which shall be conducted in such a
way as to enable the union and employees to contribute to the
decision making process.

6. Failure to consult in the above manner will result in a
breach of the Agreement.

18.—HOURS OF DUTY
1. Standard hours
(a) This clause shall be read in conjunction with the provi-

sions of clause 16—Hours of the Award.
(b) The ordinary hours of service will be 152 in any 4 week

cycle ie an average of 38 hours per week.
(c) By agreement between the employee and employer an

average of 37.5 hours per week can be worked with 30 min-
utes being used for training purposes. The 30 minutes per week
may be accumulated to enable 2 hours of training to be under-
taken per four weeks or such other arrangements as agreed by
the employer and employee.

2. Span of hours
Ordinary hours will be from 7.00am to 6.00pm Monday to

Friday. However, in response to organisational needs the em-
ployee’s manager and the employee may agree to work the
required hours Monday to Sunday.

3. Working arrangements
Starting and finishing times and working arrangements will

be flexible and responsive to customer needs and other opera-
tional requirements as agreed to by the employee and by the
employer. The employee shall be responsible for recording all
hours worked.

19.—ANNUAL LEAVE
1. This clause is to be read in conjunction with Clause 19—

Annual Leave of the Award.
2. The minimum period of annual leave that can be taken is

four hours.
3. The employee may be paid an equivalent benefit in lieu of

taking annual leave if the employer and the employee agree to
this in writing.

4. Subject to any statutory or award provisions the employer
may require the employee to take any accrued annual leave
entitlement at a time determined by the employer.

5. Annual leave loading shall be included into the base rate
salary and paid on a fortnightly basis.

6. Annual leave loading payable on annual leave accrued as
at date of registration will be paid out to the employee in the
first pay period on or after the date of registration.

20.—LONG SERVICE LEAVE
1. This clause is to be read in conjunction with Clause 21—

Long Service Leave of the Award.
2. The minimum period of long service leave that can be

taken is four hours.
3. The employee may be paid an equivalent benefit in lieu of

taking Long Service Leave if the employer and the employee
agree to this in writing.

4. Subject to any statutory or award provisions the employer
may require the employee to take any accrued Long Service
Leave entitlement at a time determined by the employer.

21.—TRAVEL ALLOWANCES
1. The provisions of Clause 42—Travelling Allowance of

the Award shall apply with the following variations.
 2. Upon return from travel on official business an employee

shall provide the employer with documentary evidence of of-
ficial expenditure incurred.

3. Where the employer has negotiated special accommoda-
tion rates at a location employees are to utilise such
accommodation and meal expenses claimed are not to exceed
the allowance provided under items 12, 13 and 14 of Schedule
J—Travelling, Transfer and Relieving Allowance of the Award.
Provided that where such discounted accommodation rates are
not available the employer shall reimburse an employee up to
the maximum amount specified in Schedule J of the Award.

4. An employee who travels on official business requiring
an overnight stay away from headquarters shall also be paid
an Incidental Allowance in accordance with in Schedule J—
Travelling, Transfer and Relieving Allowance of the Award
providing the total allowances paid do not exceed the maxi-
mum amount specified for that locality in Schedule
J—Travelling, Transfer and Relieving Allowance of the Award

5. With prior approval of the relevant General Manager an
employee can be reimbursed reasonable expenses in excess of
the maximum stipulated in Schedule J—Travelling, Transfer
and Relieving Allowance of the Award subject to documen-
tary evidence of official expenditure being provided.

6. The intent of this initiative is to decrease the overall cost
of travel allowances by encouraging employees to utilise avail-
able discounts and not to utilise the possible gap between the
discount rate and the maximum daily rate to stay in more ex-
pensive accommodation.

22.—HIGHER DUTIES ALLOWANCES
1. This clause is to be read in conjunction with Clause 14—

Higher Duties Allowance of the Award.
2. In this subclause, “consecutive working days” does not

include periods of leave or public holidays.
3. If the employee undertakes the duties of a higher classifi-

cation for a minimum of 10 consecutive working days, the
employee will be paid according to the proportion of the higher
classification duties which were assigned at the appropriate
classification in accordance with Schedule B—Salaries.

4. If the employee has been paid a higher duties rate for a
continuous period of 12 months or more, the higher duties rate
will be paid for up to 4 weeks of annual recreational leave or
up to 4 weeks of any other approved paid leave of absence.

23.—SALARY INCREASES
1. Employees will receive a 3% salary increase effec-

tive from the first pay period commencing on or after the
date of registration as detailed in Column F of Schedule
B—Salaries.

2. Employees will receive up to an additional 3% salary in-
crease effective 12 months from date of registration for the
attainment, or partial attainment, of the Key Performance In-
dicators as detailed in Schedule C—Key Performance
Indicators.

3. The salaries contained in Schedule B—Salaries are in full
recognition of the workplace reform initiatives introduced in
the Agreement and the attainment of the Key Performance
Indicators by the designated date.

24.—EMPLOYEE FUNDED EXTRA LEAVE
1. This clause entitles an employee to an additional 4 weeks

leave per annum.
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2. Upon application, an employee shall be entitled to re-
ceive 48 weeks salary spread over the full 52 weeks of the
year. The employee will be entitled to take 4 weeks extra leave
in addition to their normal leave entitlements.

3. The additional 4 weeks per year will not be able to be
accrued. In the event that the employee cannot take the leave,
his/her salary will be adjusted at the completion of the 12 month
period to take account of the time worked during the year that
was not included in salary.

4. The employer will ensure that superannuation arrange-
ments and taxation effects are fully explained to the employee
by the relevant Authority. Any necessary arrangements will be
put into place by the employer.

25.—PART-TIME WORK
1. Definition—Part time work is defined as work that is regu-

larly undertaken for less than designated full time hours and
does not attract a casual loading. A part time employee shall
not work less than 3 hours in any one attendance at work.

2. Part-time Agreement
(a) All part-time arrangements shall be confirmed by the

employer in writing before a part-time employee commences
duty and shall include the period of the arrangement, the agreed
daily and weekly hours of duty and the starting and finishing
times in accordance with subclause (3) of this clause.

(b) Any employee may make application to the employer to
convert from full-time to part-time work. No employee will
be required to forgo their classification level or conditions of
service in order to work part time. No employee will be re-
quired to work part-time against his or her wishes.

(c) Any employee may make application to the employer to
convert to part-time work for defined periods of time after
which the employee and the position may, subject to Commis-
sion agreement, revert to full time employment.

(d) Preference will be given in allocating part-time work to
those employees returning to work from periods of leave who
seek to convert from full-time to part-time employment based
on their circumstances, which may include parental leave,
extended sick leave or carers leave.

(e) An employee engaged directly as a part-time employee,
who wishes to become a full-time employee, will be required
to seek promotion or transfer to a full-time position by appli-
cation for advertised vacancies and/or by notification in writing
to the employer of the desire to convert to full-time employ-
ment. The employer may facilitate that conversion, subject to
the provisions of the Public Sector Standards in Human Re-
source Management.

3. Hours of Duty
(a) Ordinary hours will be from 7.00 am to 6.00 pm Monday

to Friday. However, in response to organisational needs the
employee’s manager and the employee may agree to work the
required hours Monday to Sunday.

(b) Starting and finishing times and working arrangements
will be flexible and responsive to customer needs and other
operational requirements as agreed to by the employee and by
the employer. The employee shall be responsible for record-
ing all hours worked.

(c) The employer shall give an employee 1 month’s notice
of any proposed variation to the starting/finishing times, and/
or days worked, provided that the employer shall not vary the
employee’s total weekly hours of duty or make any temporary
variations to the employee’s working hours without that em-
ployees written consent.

(d) If agreement is reached in writing to a variation of an
employee’s working hours—

(i) Time worked up to 7.6 hours on any day is not to be
regarded as overtime but an extension of the con-
tract hours for that day and should be paid at the
normal rate of pay.

(ii) Additional days worked during Monday to Friday
are also regarded as an extension of contract and
should be paid at the normal rate.

(iii) Nothing in this agreement precludes a part-time
employee from receiving overtime payment for
hours worked in accordance with the relevant
Award clause.

4. Salary and Related Matters
(a) An employee employed on a part-time basis shall be paid

a proportion of the appropriate full-time salary dependent on
time worked. The salary shall be calculated in the following
manner—

Hours worked per fortnight X full-time fortnightly salary
76  1

(b) A part-time employee shall be entitled to annual incre-
ments in accordance with the relevant Award.

5. Conditions of employment, Leave and Allowances
A part-time employee will be entitled to the same leave and

conditions prescribed in the relevant Award for full-time em-
ployees with the following variations

(a) Payment to an employee proceeding on annual leave and
long service leave will be calculated on a pro rata basis having
regard to any variations to the employees ordinary working
hours during the accrual period.

(b) A part-time employee is entitled to sick leave credits on
a pro rata basis according to the number of hours worked each
fortnight.

(c) A part-time employee will be allowed the prescribed
public holidays without deduction of pay in respect of each
holiday which is observed on a day ordinarily worked by the
part-time employee.

(d) Part-time employees are entitled to travel concessions
and travelling time on a pro rata basis according to the usual
number of hours worked per week.

(e) Part-time employees are entitled to short leave, on a pro
rata basis calculated as follows

Hour worked per fortnight X 22.8 hours
76 1

(f) A part-time employee is entitled to a District Allowance
on a pro rata basis calculated as follows

Hours worked per fortnight X District Allowance
76 1

6. Training
Part-time employees will have the same access to training,

promotion and staff development opportunities as full-time
employees.

7. Communication and Consultation
Communication and consultation mechanisms will be ex-

amined to ensure that part-time employees are fully informed
and involved in decision making and the general operation of
the section and department

26.—DEFERRED SALARY SCHEME
1. With the written agreement of the employer, an employee

may elect to receive, over a four year period, 80% of the sal-
ary they would otherwise be entitled to receive in accordance
with this Agreement.

2. On completion of the fourth year, the employee will be
entitled to 12 months leave and will receive an amount equal
to 80% of the salary they were entitled to in the fourth year of
deferment.

3. Where employees complete four years of deferred sal-
ary and are not required to attend duty in the following
year, the period of non attendance shall not constitute a
break in service and shall count as service on a pro rata
basis for all purposes.

4. An employee may withdraw from this scheme prior to
completing a four year period by written notice.  The em-
ployee will receive a lump sum payment of salary forgone
to that time but will not be entitled to equivalent absence
from duty.

5. The employer will ensure that superannuation arrange-
ments and taxation effects are fully explained to the employee
by the relevant Authority. Any necessary arrangements will be
put into place by the employer.

27.—PARENTAL LEAVE
1. This clause is to be read in conjunction with Clause 24—

Maternity Leave of the Award.
2. Definitions—

“Employee” includes full-time, part-time, permanent
and fixed term contract employees.
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“replacement employee” is an employee specifically en-
gaged to replace an employee proceeding on parental
leave.

3. Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 weeks

parental leave in respect of the birth of a child to the employee
or the employee’s spouse/partner.

(b) Where the employee applying for the leave is the partner
of a pregnant spouse one weeks leave may be taken at the
birth of the child concurrently with parental leave taken by the
pregnant employee.

(c) Subject to subclause (b) of this clause where both part-
ners are employed by the Western Australian Tourism
Commission the leave shall not be taken concurrently except
under special circumstances and with the approval of the em-
ployer.

(d) An employee seeking to adopt a child under the age of
five years shall be entitled to three weeks parental leave at the
placement of the child and a further period of parental leave
up to a maximum of 52 weeks. Where both partners are em-
ployed by the Western Australian Tourism Commission, the
three week period may be taken concurrently.

(e) An employee seeking to adopt a child shall be entitled to
two days unpaid leave for the employee to attend interviews
or examination required for the adoption procedure. Employ-
ees working or residing outside the Perth metropolitan area
are entitled to an additional days leave. The employee may
take any paid leave entitlement in lieu of this leave.

4. Other Leave Entitlements
(a) An employee proceeding on parental leave may elect to

substitute any part of that leave with accrued annual leave or
long service leave for the whole or part of the period of paren-
tal leave.

(b) (i) Subject to all other leave entitlements being exhausted
employees shall be entitled to apply for leave without pay fol-
lowing parental leave to extend their leave by up to two years.

(ii) Upon return to work employees will be entitled to the
same position or a position equivalent in pay, conditions and
status and commensurate with the employee’s skills and abili-
ties as the one held immediately prior to commencement of
leave.

(iii) Any period of leave without pay must be applied for
and approved in advance and will be granted on a year by year
basis. Where both parents work for the agency the total period
of leave without pay following parental leave will not exceed
two years.

(c) An employee on parental leave is not entitled to paid sick
leave.

(d) Should the birth or adoption result in other than the ar-
rival of a child, the person concerned shall be entitled to such
period of paid sick leave or unpaid leave for a period certified
as necessary by a registered medical practitioner.

(e) Where a pregnant employee not on parental leave suffers
illness related to the pregnancy or is required to undergo a
pregnancy related medical procedure, the employee may take
any paid sick leave to which the employee is entitled or un-
paid leave for a period as certified necessary by a registered
medical practitioner.

5. Notice and Variation
(a) The employee shall give not less than four week’s notice

in writing to the Western Australian Tourism Commission of
the date the employee proposes to commence parental leave
stating the period of leave to be taken.

(b) An employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required period
of notice if such failure is due to the requirement of the adop-
tion agency to accept earlier or later placement of a child, or
other compelling circumstances.

(c) An employee proceeding on parental leave may elect to
take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the period
stated in the original application provided four weeks written
notice is provided.

6. Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the employee make it
inadvisable for the employee to continue in her present duties,
the duties shall be modified or the employee may be trans-
ferred to a safe position at the same classification level until
the commencement of parental leave.

7. Replacement employee
Prior to engaging a replacement employee the Western Aus-

tralian Tourism Commission shall inform the person of the
temporary nature of the employment and the entitlements re-
lating to the return to work of the employee on parental leave.

8. Return to Work
(a) An employee shall confirm the intention to return to work

by notice in writing to the employer not less than four weeks
prior to the expiration of parental leave.

(b) An employee on return to work from parental leave shall
be entitled to the position which the employee occupied im-
mediately prior to proceeding on parental leave. Where the
employee was transferred to a safe job the employee is enti-
tled to return to the position occupied immediately prior to
transfer.

(c) Where the position occupied by the employee no longer
exists the employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.

(d) Subject to Commission requirements an employee may
return on a part-time basis to the same position occupied prior
to the commencement of leave or to a different position at the
same classification level in accordance with the part-time pro-
visions of the Agreement.

(e) An employee who has returned on a part-time basis may
revert to full-time work at the same classification level within
two years of the recommencement of work.

9. Effect of Leave on the Employment Contract
(a) An employee employed for a fixed term contract shall

have the same entitlement to parental leave, however the pe-
riod of leave granted shall not extend beyond the term of that
contract.

(b) Absence on parental leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose under the
relevant award or agreement.

(c) An employee on parental leave may terminate employ-
ment at any time during the period of leave by written notice
in accordance with the relevant award or agreement.

(d) An employer shall not terminate the employment of an
employee on the grounds of the employee’s application for
parental leave or absence on leave but otherwise the rights of
the employer in respect of termination of employment are not
affected.

28.—PAID PARENTAL LEAVE
1. The provisions of this clause shall only apply to employ-

ees who commence parental leave on or after date of
registration.

2. A person who has completed 12 months service with the
employer will be entitled to 6 weeks paid parental or adoption
leave.

3. Paid leave will only be available to the primary care giver.
4. Only one period of paid leave is available for each birth

or adoption. Paid leave is able to be split between partners,
provided that it is taken within the first twelve months of the
date of birth or adoption of the child

5. Should the birth or adoption result in other than the ar-
rival of a child, and the person concerned has commenced
parental or adoption leave, the entitlement to paid leave re-
mains intact.

6. All other conditions relating to parental leave apply as per
this Agreement.

29.—CHILD CARE ARRANGEMENTS
The parties are committed to the introduction of conditions

of work that assist employees with family responsibilities ef-
fectively discharge both responsibilities. To this end, the parties



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 169179 W.A.I.G.

will, during the term of this Agreement, review the childcare
requirements of employees and make recommendations on the
best way the Commission can assist employees access to high
quality child care.

30.—HOME BASED WORK
The parties agree to ongoing negotiations on the develop-

ment of home based work arrangements for the Commission.

31.—CEREMONIAL/CULTURAL LEAVE
1. An employee covered by this agreement is entitled to

time off without loss of pay for tribal/ceremonial/cultural
purposes.

2. Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

3. Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part thereof, shall be deducted from short
leave and/or annual leave entitlements.

4. The employer may request reasonable evidence of the le-
gitimate need for the employee to be allowed time off.

5. Time off without pay may be granted by arrangement be-
tween the employer and employee for tribal/ceremonial/cultural
purposes.

32.—FAMILY LEAVE
1. For the purposes of this clause, the definition of family

shall be the definition contained in the Equal Opportunity Act
1986. That is, a person who is related to the employee by blood,
marriage, affinity, adoption and includes a person who is wholly
or mainly dependent on, or is a member of the household of,
the employee.

2. An employee with responsibilities in relation to members
of their household or immediate family shall be entitled to 5
days per annum family leave without loss of pay to provide
care and support for such persons when they are ill or other-
wise attend to urgent family responsibilities.

3. The employee shall elect family leave entitlements to be
deducted from annual leave , accrued sick leave or short leave
entitlements.

4. Family Leave may be taken as single day absences or part
of a single day.

5. The employee shall, wherever practical give the employer
notice of the intention to take family leave and the estimated
length of absence. If it is not practicable to give prior notice of
absence the employee shall notify the employer as soon as
possible on the day of absence.

6. The employee shall provide, where required by the em-
ployer, evidence to establish the requirement to take family
leave.

33.—ANNUAL LEAVE TRAVEL CONCESSIONS
1. This clause is to be read in conjunction with Clause 19—

Annual Leave of the Award
2. Employees stationed in remote areas
(a) Where an employee’s headquarters is situated in District

Allowance Areas 3, 5, 6 and in that portion of area 4 located
north of 30o south Latitude, a travel concession to the value of
a return economy airfare to Perth will be provided for the
employee and his/her dependants when proceeding on Annual
Leave.

(b) Annual Leave Travel Concessions not utilised within 12
months of becoming due will lapse.

(c) An employee is required to serve 12 months in these
areas before qualifying for travel concessions.

(d) Exceptions to the 12 month qualifying period are—
(i) where an employee is required to proceed on annual

leave to suit departmental convenience.
(ii) the employer may grant the concession where the

employee returns to the area to complete the
year’s service at the expiration of the period of
leave.

34.—STUDY LEAVE
1. Providing the Employee is entitled to Study Leave pursu-

ant to Clause 25—Study Leave of the Award Employees may

consolidate the weekly entitlement of up to 5 hours to take
block study leave.

2. Providing the Employee is entitled to Study Leave pursu-
ant to Clause 25—Study Leave of the Award Employees may
consolidate the weekly entitlement of 5 hours to take block
study leave.

35.—SHORT LEAVE
1. This clause is to be read in conjunction with Clause 26—

Short Leave the Award.
2. An employer may, upon sufficient cause being shown,

grant an officer short leave on full pay not exceeding two con-
secutive working days, but any leave granted under the
provisions of this clause shall not exceed, in the aggregate,
3 days in any one calendar year.

3. Part-time employees are eligible for short leave in ac-
cordance with this clause, on a pro rata basis calculated in
accordance with the following formula—

hours worked per fortnight hours worked for three days
76 1

4. An employee employed on a fixed term contract of more
than twelve months shall be eligible for short leave in accord-
ance with this clause, and an officer employed on a fixed term
contract of less than twelve months shall be eligible for pro
rata short leave in accordance with this clause.

36.—LEAVE WITHOUT PAY
1. This clause is to be read in conjunction with Clause 24—

Leave Without Pay of the Award
2. The Western Australian Tourism Commission recognises

that leave without pay can be of benefit not only to the WATC,
but the broader public service, the tourism industry in general
and to employees of the WATC.

3. The WATC actively supports the use of leave without pay
for a number of reasons including but not limited to—

• The enhancement of knowledge base and experience
of employees

• Assist in the development of career paths for em-
ployees.

• To meet family commitments.
4. Where the employer is satisfied that there is sufficient

cause for doing so, the employer may grant an officer leave of
absence without pay for any period provided that:

5. the work of the employer is not inconvenienced; and
6. all other leave credits of the employee are exhausted.
7. Any period that exceeds two weeks during which an em-

ployee is on leave of absence without pay shall not, for any
purpose, be regarded as part of the period of service of that
employee.

8. The employer may grant an employee leave without pay
to undertake full time study, subject to a yearly review of sat-
isfactory performance. Unless the employer otherwise
determines any leave granted under this subclause it shall not
count as qualifying service for leave purposes.

9. Subject to the provisions of subclause (1) of this clause,
the employer may grant an employee who has been awarded a
sporting scholarship by the Australian Institute of Sport or
Western Australian Institute of Sport, leave without pay. Leave
without pay for this purpose shall count as qualifying service
for all purposes except annual leave.

37.—UNION FACILITIES
Subject to Commission convenience, Union representatives

in the workplace shall have access to—
(a) Sufficient time off during work hours to perform their

role as a union representative;
(b) Sufficient time off to consult with members and meet,

particularly where there is a work-related issue to be
resolved;

(c) Reasonable facilities to perform their role as a union
representative.
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SCHEDULE A—SIGNATURES OF PARTIES TO
AGREEMENT

Signed for and on behalf of the
WESTERN AUSTRALIAN TOURISM COMMISSION
SHANE CROCKETT
CHIEF EXECUTIVE OFFICER
Shane Crockett
Signature Date 21 April 1999

Signed for and on behalf of the

THE CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA INCORPORATED

DAVE ROBINSON

GENERAL SECRETARY

Dave Robinson
Signature Date 22 April 1999

SCHEDULE B—SALARIES

A B  C  D  E  F H
Level Year  Current  Loading  Total 3% Per  Up to 3% Per

EBA date of F/T 12 months from F/T
registration Night registration Night

$ $ $ $ $ $ $

1 U17    11,667     157    11,824    12,179     467   12,544     481
1 17    13,635     184    13,819    14,233     546   14,660     562
1 18    15,905     214    16,119    16,603     637   17,101     656
1 19    18,410     248    18,658    19,218     737   19,794     759
1 20    20,674     278    20,952    21,581     827   22,228     852
1 1    22,711     306    23,017    23,707     909   24,418     936
1 2    23,411     315    23,726    24,438     937   25,171     965
1 3    24,109     325    24,434    25,167     965   25,922     994
1 4    24,803     334    25,137    25,891     993   26,668    1,022
1 5    25,502     343    25,845    26,621    1,021   27,419    1,051
1 6    26,200     353    26,553    27,349    1,049   28,170    1,080
1 7    27,004     364    27,368    28,189    1,081   29,034    1,113
1 8    27,560     371    27,931    28,769    1,103   29,632    1,136
1 9    28,382     382    28,764    29,627    1,136   30,516    1,170
2 1    29,366     395    29,761    30,654    1,175   31,574    1,211
2 2    30,120     405    30,525    31,441    1,205   32,384    1,242
2 3    30,913     416    31,329    32,269    1,237   33,237    1,274
2 4    31,751     427    32,178    33,144    1,271   34,138    1,309
2 5    32,628     439    33,067    34,059    1,306   35,081    1,345
3 1    33,833     455    34,288    35,317    1,354   36,377    1,395
3 2    34,772     468    35,240    36,297    1,392   37,386    1,433
3 3    35,740     481    36,221    37,308    1,430   38,427    1,473
3 4    36,733     494    37,227    38,344    1,470   39,495    1,514
4 1    38,096     513    38,609    39,767    1,525   40,960    1,570
4 2    39,164     527    39,691    40,882    1,567   42,108    1,614
4 3    40,263     542    40,805    42,029    1,611   43,290    1,660
5 1    42,379     570    42,949    44,238    1,696   45,565    1,747
5 2    43,809     590    44,399    45,731    1,753   47,103    1,806
5 3    45,295     610    45,905    47,282    1,813   48,700    1,867
5 4    46,837     630    47,467    48,892    1,874   50,358    1,931
6 1    49,317     664    49,981    51,480    1,974   53,025    2,033
6 2    51,003     687    51,690    53,240    2,041   54,837    2,102
6 3    52,747     710    53,457    55,061    2,111   56,713    2,174
6 4    54,610     735    55,345    57,005    2,186   58,716    2,251
7 1    57,467     746    58,213    59,960    2,299   61,759    2,368
7 2    59,443     746    60,189    61,995    2,377   63,855    2,448
7 3    61,594     746    62,340    64,211    2,462   66,137    2,536
8 1    65,088     746    65,834    67,809    2,600   69,844    2,678
8 2    67,592     746    68,338    70,389    2,699   72,500    2,780
8 3    70,696     746    71,442    73,586    2,821   75,793    2,906
9 1    74,473     746    75,219    77,476    2,970   79,800    3,059
9 2    77,192     746    77,938    80,277    3,078   82,685    3,170
9 3    80,180     746    80,926    83,354    3,196   85,855    3,292

SCHEDULE C—PRODUCTIVITY TARGETS
The formulas detailed at Items 1 and 2 below provide the

basis for productivity based salary increases. The formulas
utilise some of the data used to calculate the WATC’s Key
Performance Indicators and associated targets for the 1998/99
financial year.

1. All salary levels shall be increased by up to a maximum
of 1% effective date of registration in accordance with the
following formula:

Level of non WA-Government funding achieved
for all divisions greater than the half annual

aggregate target* of $3,760,300 to a maximum
of $3,835,500 (2% increase) X 1

$75,200
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The resulting figure equates to the percentage value (eg. 0.7
equates to 0.7%)

*The half annual aggregate target is comprised of the fol-
lowing details—

Division or Unit Amount ($)
National Sales and Marketing 48,400
WA Tourist Centre 456,900
International 238,000
Events 3,000,000
Tourism Industry Development 6,250
Corporate Communications 10,750

TOTAL 3,760,300
1. All salary levels shall be increased by up to a maximum

of 3% effective 12 months from date of registration in accord-
ance with the criteria outlined at point A and the formula stated
at point B—

A. If all of the following targets are met—
• Level of visitor expenditure generated from

incremental business (comprising National,
International, Retail and Events) achieved for
the annual aggregate target of $39.61M

• The Operations Division expenditure for the
1998-99 financial year being on or under
budget.

Then the salary increase will calculated using the formula at
point B—

B. Level of non WA-Government funding for all
divisions achieved greater than the annual

aggregate target of $6,327,000* to a
maximum of $6,833,160 (8% increase) X 3

$506,160
The resulting figure equates to the percentage value (eg. 2.5

equates to 2.5%)
*The annual aggregate target is comprised of the following

details—
Division or Unit Amount ($)
National Sales and Marketing 453,000
WA Tourist Centre 840,000
International 2,000,000
Events 3,000,000
Tourism Industry Development 12,500
Corporate Communications 21,500
TOTAL 6,327,000

NOTES:

1. All productivity targets are taken from the WATCs 1998-
99 Operational Plan (December 1998 version)

2. The results achieved for Item 2 Part A shall be those re-
sults as audited by the Office of Auditor General

3. The final percentage results calculated at Items 1 and 2
shall be rounded off the nearest tenth of a percentage point
and rounded up when the two tenths decimal points is a “5”
eg. 1.45% becomes 1.5%.

WORKCOVER WA AGREEMENT 1998.
No. PSA AG 21 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Executive Director  Workcover WA.

No. PSA AG 21 of 1999.

WorkCover WA Agreement 1998.

No. PSA AG 21 of 1999.

20 May 1999.
Order.

HAVING heard Mr J Ross on behalf of The Civil Service
Association of Western Australia Incorporated, and Ms D
Jackson on behalf of the Executive Director Workcover WA, I
the undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order —

1. THAT the agreement to be known as the “WorkCover
WA Agreement 1998 No. PSA AG 21 of 1999” re-
flected in the schedule to this order shall be and is
registered with effect on the 20th day of May 1999.

2. THAT the WorkCover WA Agreement 1998 No. PSA
AG 21 of 1999 shall replace the WorkCover WA
Agreement 1998, (PSA AG 9 of 1999) with effect
on the 20th day of May 1999.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner, Public Service Arbitrator.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the

“WorkCover WA Agreement 1998 No. PSA AG 21 of 1999”
and shall replace the WorkCover WA Agreement 1998, (PSA
AG 9 of 1999).

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Scope
 4. Parties to Agreement
 5. Number of Employees Covered
 6. Definitions
 7. Date and Operation of this Agreement
 8. No Further Claims
 9. Single Bargaining Unit
10. Relationship to the Parent Award
11. Re-Open Negotiations
12. Availability of Agreement
13. Dispute Avoidance and Settlement Procedures
14. Objectives and Principles
15. Productivity Initiatives\Measurement
16. Implementation of Enterprise Agreement Initiatives
17. Consultation
18. Level 1 Salary Compaction
19. Employee Funded Extra Leave (Annual Leave Pur-

chased)
20. Parental Leave
21. Paid Parental Leave
22. Home Based Work
23. Ceremonial Leave/Cultural Leave
24. Sick Leave/Carers Leave
25. Union Facilities
26. Personal File
27. Hours
28. Holidays
29. Salary Packaging
30. Salary Increases

Schedule A—Salary Schedule
Appendix 1—WorkCover WA Joint Consultative
Committee
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Appendix 2—Rehabilitation Policy and Guidelines
Appendix 3—Initiatives\Measurement

3.—SCOPE OF AGREEMENT
This agreement applies to the parties shown below and no

other parties shall be able to be joined to this agreement dur-
ing its term.

(1) This agreement shall apply throughout the State of West-
ern Australia to WorkCover WA, and to all officers employed
by WorkCover WA, who are members of, or who are eligible
for membership of the Civil Service Association of Western
Australia Incorporated.

(2) This agreement does not cover officers who have their
remuneration determined by the Salaries and Allowances Tri-
bunal under the Salaries and Allowances Act 1975.

4.—PARTIES TO THE AGREEMENT
(1) This agreement shall be binding upon the Chief Execu-

tive Officer of WorkCover Western Australia (WorkCover WA)
and the Civil Service Association of Western Australia Incor-
porated (CSA).

(2) The parties to this agreement shall be bound by the terms
of the agreement for its duration.

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this agreement are 124.

6.—DEFINITIONS
(1) “Agreement” means the WorkCover WA Enterprise

Agreement of 1998.
(2) “Commission” means the Workers’ Compensation and

Rehabilitation Commission.
(3) “Consultation” means more than mere exchange of in-

formation, participants should be given the opportunity to
contribute to the decision making process not only in appear-
ance but in fact.

(4) “Department” means WorkCover WA.
(5) “Employee” means someone who is referred to at Clause

3—Scope Of Agreement.
(6) “Employer” means the Chief Executive Officer of

WorkCover WA as agent for the Crown in the right of the
State.

(7) “Family” means the employee’s spouse (including former
spouse, de facto spouse, former de facto spouse), the employ-
ee’s child (including an adopted child or an ex nuptial child),
the employee’s or the employee’s spouse’s sibling, parent,
grandparent or grandchild.

(8) “Government” means the State Government of Western
Australia.

(9) “Metropolitan Area” means the area within a radius of
fifty (50) kilometers from the Perth City Railway Station.

(10) “Minister” means the Minister or the Ministers of
the Crown responsible for the administration of the De-
partment.

(11) “PSA” means Public Service Award 1992.
(12) “Replacement employee” means An employee specifi-

cally engaged to replace an employee who has proceeded on a
period of approved leave or secondment.

(13) “SBU” means Single Bargaining Unit.
(14) “Union” means the Civil Service Association of WA

(Inc).
(15) “Union Representative” means an—

(a) elected workplace delegate of the union members at
WorkCover; or a

(b) Union Official; or a
(c) union member nominated by the union in writing to

the employer.
(16) “WAIRC” means the Western Australian Industrial

Relations Commission.

7.—DATE AND OPERATION OF THIS AGREEMENT
(1) This Agreement shall operate from the date of registra-

tion in the WAIRC and shall remain in force until 17 June
2001.

(2) During the life of the Agreement the parties will con-
tinue to address a range of issues and reforms specifically aimed
at increasing productivity. The parties agree that these issues
may form the basis of future negotiations.

(3) The parties will assess and monitor achievements in per-
formance, productivity and efficiency jointly during the term
of this agreement through the JCC.

(4) The pay quantum achieved as a result of this agreement
will remain and form the new base pay rates for future agree-
ments or continue to apply in absence of a future agreement,
except where the award salary rate is higher in which case the
Award salary rate shall be substituted and apply.

(5) The agreement will continue in force after the expiry of
the term until such time as any of the parties withdraw from
the Agreement by notification in writing to the other party and
to the WAIRC or replaces this Agreement with a subsequent
Agreement.

8.—NO FURTHER CLAIMS
The parties to this agreement undertake that for the duration

of the agreement there shall be no further salary or wage in-
crease sought or granted except for those provided for under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.

9.—SINGLE BARGAINING UNIT
This agreement has been negotiated through a Single Bar-

gaining Unit (SBU). The SBU comprised staff representatives
, the Union which is party to the agreement and the employer.

10.—RELATIONSHIP TO THE PARENT AWARD
This agreement shall be read and interpreted wholly in con-

junction with the Public Service Award 1992. Where there is
an inconsistency between this agreement and the parent Award,
this agreement shall prevail to the extent of any inconsistency.

11.—RE-OPEN NEGOTIATIONS
Discussions between the parties towards a further agreement

shall commence not later than six (6) months before the ex-
piry date of this agreement.

12.—AVAILABILITY OF AGREEMENT
Every employee shall be entitled to a copy of this Agree-

ment. Copies shall be easily accessible to all employees and
will be available on the WorkCover WA Intranet which all
employees have access to.

13.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

Subject to the Public Service Management Act 1994 the fol-
lowing procedures are to be followed in connection with
questions, disputes or difficulties arising under this agreement.

(1) The objective of these procedures is to provide a set of
provisions for dealing with any question or dispute that arises
between an employee and employer about the meaning or the
effect of this agreement.

(2) In the event of any question or disagreement arising, the
following procedures shall apply—

(a) The matter is to be discussed between the employee
and the employee’s supervisor and an attempt made
to resolve the matter.

(b) If the matter is unable to be resolved through discus-
sions between the employee and the employee’s
supervisor the matter is to be referred to the JCC and
an attempt made to resolve the matter within five
days of notification of the dispute.

(c) If the matter is unable to be resolved through the
discussions at the JCC the matter is to be discussed
between the JCC representative and the Chief Ex-
ecutive Officer of the agency or his/her nominee, as
soon as practicable but within five working days of
notification of the dispute. Notification of any ques-
tion or disagreement may be made verbally and/or
in writing.

(d) The parties may individually or collectively seek ad-
vice and representation from any appropriate
organisation or person in an attempt to resolve the
matter.
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(e) If the matter is not resolved within five working days
of the date of notification in (c) hereof, either party
may notify the General Secretary of the CSA (or his/
her nominee) of the existence of a dispute or disa-
greement.
Such notification shall be in writing with a copy to
be provided to all other parties. The notification is to
include the parties’ interpretation of the matters in
dispute.

(f) The General Secretary of the CSA (or his/her nomi-
nee) and the Chief Executive Officer of the agency
(or his/her nominee) shall confer on the matters no-
tified by the parties within five working days of
notification under clause 2(f) and —

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relations Commission.

(3) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

Except in exceptional circumstances such matters shall be
reserved and only be arbitrated if they remain an issue at the
conclusion of the agency negotiations and arbitration on any
aspect of the proposed agreement is necessary. The parties agree
to incorporate the outcome of any proceeding before the West-
ern Australian Industrial Relations Commission in a proposed
agency agreement which the parties will apply to register un-
der Section 41 of that Act.

14.—OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—

(1) To satisfy the requirements of the Worker’s Com-
pensation and Rehabilitation Act and the
Department’s mission.

(2) To improve the productivity and the efficiency and
effectiveness of the Department by encouraging em-
ployees to identify and remove productivity barriers
in a participative manner.

(3) To share the results of improvements in productiv-
ity.

(4) To develop the skills of employees and promote in-
creased job satisfaction.

(5) To promote the development of trust and motivation
and to continue to foster enhanced employee rela-
tions.

(6) To facilitate greater flexibility in decision making
and allocation of human and other resources.

(7) To promote safety, health, welfare and equal oppor-
tunity for all employees.

15.—PRODUCTIVITY INITIATIVES/
MEASUREMENT

Improvements in productivity and savings identified in this
agreement are documented at Appendix 3.

A Productivity Method/Model will be developed in con-
sultation with the parties within three months of the
registration of the Agreement. The productivity method/
model will be used to measure and demonstrate the achieve-
ment of established productivity targets in support of a
future salary increase.

16.—IMPLEMENTATION OF PRODUCTIVITY
INITIATIVES

(1) The parties will develop an agreed process for the imple-
mentation of the initiatives outlined in this Agreement.

(2) The parties agree that the JCC shall—
(a) monitor;
(b) review;
(c) have input into the progress of the implementation

of the Agreement;

(d) actively share information and consult on corporate
strategic issues affecting WorkCover Western Aus-
tralia business operation.

(e) provide employees with an opportunity to partici-
pate fully in decisions which impact on their working
lives

(3) The JCC will consist of senior management and union
representatives. It may establish a working party from its man-
agement and union representatives for the purposes of sub
clause 2 above.

(4) The employer will ensure that adequate resources are
allocated to support the implementation of the initiatives as
outlined in this Agreement in order to achieve the milestones.
Employees will not be disadvantaged by Government or Com-
mission decisions or policies which impact directly on the
achievement of milestones outlined in the Agreement Produc-
tivity Method/Model referred to in Clause 15.

17.—CONSULTATION
Refer to Clause 46.—Notification of Change—in the Public

Service Award 1992.

18.—LEVEL 1 SALARY COMPACTION
(1) The parties agree that the adult Level one increment range

will be reduced from 9 to 7 increment levels from the date of
registration of this Agreement.

(2) All employees currently classified at level one at the date
of registration of this Agreement shall be allocated a salary
point of—

Prior to date of registration Date of registration
Level 1, First Year Level 1, First Year
Level 1, Second Year Level 1, Second Year
Level 1, Third Year Level 1, Third Year
Level 1, Fourth Year Level 1, Fourth Year
Level 1, Fifth Year Level 1, Fourth Year
Level 1, Sixth Year Level 1, Fifth Year
Level 1, Seventh Year Level 1, Sixth Year
Level 1, Eighth Year Level 1, Seventh Year
Level 1, Ninth Year Level 1, Seventh Year

19.—EMPLOYEE FUNDED EXTRA LEAVE
(ANNUAL LEAVE PURCHASED)

(1) Subject to Departmental and organisational convenience,
this clause enables an employee to acquire up to an additional
4 weeks paid leave (annual leave purchased) in increments of
1 week, in exchange for a pro-rata reduction in salary e.g. for
an employee to receive an additional 4 weeks leave, they would
receive 48 weeks salary spread over the full 52 weeks of the
year.

(2) An employee taking part in an employee funded leave
arrangement is not considered to be a part time employee, as
outlined in Clause (9) Part Time Work, PS Award.

(3) Any annual leave and annual leave purchased shall
be taken at a time agreeable to the employee and the em-
ployer.

(4) Absences on annual leave purchased shall only be granted
when accrued annual leave credits have been cleared.

(5) The employee may take 1 week of annual leave pur-
chased for every three months the employee has been paid the
reduced salary rate.

(6) The annual leave purchased will not be able to be ac-
crued. In the event that the employee cannot take the leave,
his/her salary will be adjusted at the completion of each 12
month period to take account of the time worked during the
year that was not included in salary. With approval of the Chief
Executive Officer (or approved delegated officer) this action
can be delayed for up to 3 months, to allow for the leave to be
taken at a time agreeable to the employee and the employer.

(7) The annual leave purchased will not attract leave load-
ing.

(8) The employer will remind employees that they should
seek their own information on financial, superannuation and
taxation implications of acquiring extra annual leave.

(9) Employees are responsible for any impact on their fi-
nancial, superannuation and taxation situation by undertaking
the annual leave purchased scheme.
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20.—PARENTAL LEAVE
In recognition of the core role of parenting in the creation of

a stable society and the beneficial effects this has on workplace
productivity, the parties agree to replace the existing mater-
nity leave provisions in the Public Service Award 1992 with
the following provisions for parental leave—

(1) Definitions—
(a) Adoption—in relation to a child, is a refer-

ence to a child who—
(i) is not the natural child or stepchild of

the officer or the officer’s spouse;
(ii) is less than 5 years of age; and

(iii) has not lived continuously with the of-
ficer for 6 months or longer.

(b) Continuous service—means unbroken service
in the Public Sector of Western Australia and
include—

(i) Any period of parental leave;
(ii) Any period during which the officer is

absent on full pay or part pay from du-
ties in the Public Sector; but does not
include—

(aa) any period exceeding two
weeks during which the officer
is absent on leave without pay,
except where leave without pay
is approved for the purpose of
fulfilling an obligation by the
Government of Western Aus-
tralia to provide staff for a
particular assignment external
to the Public Sector Of West-
ern Australia;

(bb) any service of a cadet whilst
undertaking full time studies.

(c) “Employee” includes full time, part time, per-
manent and fixed term contract employees.

(d) Expected date of birth—means the day certi-
fied by a medical practitioner to be the day on
which the medical practitioner expects the of-
ficer or the officer’s spouse, as the case may
be, to give birth to a child.

(e) Parental leave—means leave provided for by
subclause (2) of this clause.

(f) Spouse—includes a defacto spouse.

(g) Primary care giver—means the parent who
will assume major responsibility for the care
and attention of the child.

(2) Entitlement

(a) Subject to subclauses (4), (5) (a) and (6) (a), an officer,
other than a casual officer, is entitled to take up to 52 consecu-
tive weeks of unpaid leave in respect of—

(i) the birth of a child to the officer or the officer’s
spouse; or

(ii) the placement of a child with the officer with the
view to the adoption of the child.

(b) An officer is not entitled to take parental leave unless he
or she has given the employer at least 10 weeks’ written notice
of his or her intention to take leave.

(c) An officer seeking to adopt a child shall not be in breach
of ((b) by failing to give the required period of notice if such
failure is due to the requirements of the adoption agency to
accept earlier or later placement of a child, or other compel-
ling circumstances.

(d) Where both parents are employed by WorkCover an of-
ficer is not entitled to take parental leave at the same time as
the employee’s spouse but this subclause does not apply to
one week’s parental leave—

(i) taken by the other partner immediately after the birth
of the child; or

(ii) taken by the officer’s spouse immediately after a child
has been placed with them with a view to their adop-
tion of the child.

(e) The entitlement to parental leave is reduced by any pe-
riod of parental leave taken by the officer’s spouse in relation
to the same child except the period of one week’s leave re-
ferred to in subclause (2)(c).

(f) An officer proceeding on parental leave, having given
the employer at least 4 weeks’ written notice of intention to
vary the leave, may elect to take a shorter period of parental
leave in accordance with subclause (2) (a) of this clause, and/
or may at any time during that period of leave may to extend
or reduce the period of the original application within the limi-
tations of the provisions of subclause (2)(a) and (3) of this
clause.

(g) An officer who qualifies for parental leave may elect to
utilise—

(i) accrued annual leave
(ii) accrued long service leave

for the whole or part of the period referred to in subclause (2)
((a) of this clause. The periods of leave referred to in para-
graph (i) and (ii) of this subclause, which are utilised, shall be
paid leave.

(h) Absence of an officer which has been permitted in ac-
cordance with the provisions of this clause shall not be deemed
absence on sick leave/carers leave.

(i) Where the pregnancy or adoption results other than
the arrival of a child then the officer shall be entitled to
such period of paid sick leave/carers or unpaid leave for a
period certified as necessary by a registered medical prac-
titioner.

(j) Where a pregnant officer not on parental leave suffers
illness related to the officer’s pregnancy or is required to un-
dergo a pregnancy related medical procedure the officer may
take any paid sick leave/carers to which the officer is entitled
or such further unpaid leave for the period certified as neces-
sary by a registered medical practitioner.

(3) Parental Leave To Start 6 Weeks Before Birth
(a) A female officer who has given notice of her intention to

take parental leave, other than for adoption, is to start the leave
at least 6 weeks before the expected date of birth unless a
medical practitioner has certified that the officer is fit to work,
beyond such date, in which case the officer shall commence
the leave on a date specified in writing by the medical practi-
tioner.

(b) Where an officer has not applied for leave in accordance
with the provisions of this clause, and does not have the ex-
press approval of the Chief Executive Officer to continue
performing her duties, the Chief Executive Officer may direct
the officer to take parental leave, and may determine the date
on which such leave shall commence.

(4) Medical Certificate
An officer who has given notice of his or her intention to

take parental leave, other than for adoption, is to provide to
the employer a certificate from a medical practitioner stating
that the officer or the officer’s spouse, as the case may be, is
pregnant and the expected date of birth.

(5) Notice Of Spouse’s Parental Leave
(a) An officer who has given notice of his or her intention to

take parental leave or who is absent on parental leave is to
notify the employer of particulars of any period of parental
leave taken or to be taken by the officer’s spouse in relation to
the same child.

(b) A notice given under subclause (5)(a) is to be supported
by a statutory declaration by the officer as to the truth of the
particulars notified.

(6) Notice Of Parental Leave Details
(a) An officer who has given notice of his or her intention to

take parental leave is to notify the employer of the dates on
which the officer wishes to start and finish the leave.

(b) An officer who is absent on parental leave is to no-
tify the employer, in writing and give four weeks notice of
any change to the date on which the officer wishes to fin-
ish the leave.
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(c) The starting and finishing date of a period of parental
leave are to be agreed between the officer and the Chief Ex-
ecutive Officer.

(7) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or haz-

ards connected with the work assigned to the employee make
it inadvisable for the employee to continue in her present du-
ties, the duties shall be modified or the employee transferred
to a safe position of the same classification until the commence-
ment of parental leave.

(b) If the transfer to a safe position is not practicable, the
employee may take leave for such period as is certified neces-
sary by a registered medical practitioner.

(8) Replacement Employee
Prior to engaging a replacement employee WorkCover WA

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to return to work of the
employee on parental leave.

(9) Return To Work
(a) On finishing parental leave, an officer is entitled to re-

turn to the position he or she held immediately before starting
parental leave.

(b) If the position referred to in subclause (7)(a) is not avail-
able, the officer is entitled to an available position—

(i) for which the officer is skilled; and
(ii) that the officer is capable of performing,

equal in pay and comparable in status to that of his or her
former position.

(c) Where, immediately before starting parental leave, an
officer was acting in, or performing on a temporary basis the
duties of, the position referred to in subclause (7) ((a), that
Subclause applies only with respect of the position held by the
officer immediately before taking the acting or temporary po-
sition.

(10) Effect Of Parental Leave On Employment
Absence on parental leave—

(a) does not break the continuity of service of an of-
ficer; and

(b) is not to be taken into account when calculating the
period of service for a purpose of salary increments,
or family/sick leave, long service and annual leave
credits.

(11) Part Time Officers
A part-time officer shall have the same entitlements to pa-

rental leave as a full time officer.
(12) Fixed Term Officers
An officer employed on a fixed term contract shall have the

same entitlement to parental leave, however the period of leave
granted shall not extend beyond the term of the contract.

(13) Leave Without Pay
(a) Subject to the provisions of subclause (b) of this clause,

the Chief Executive Officer may grant an officer leave with-
out pay for any period and is responsible for that officer on
his/her return.

(b) Every application for leave without pay will be consid-
ered on its merits and may be granted provided that the
following conditions are met—

(i) The work of the Department is not inconvenienced;
and

(ii) All other leave credits of the officer are exhausted.
(c) Upon return to work the officer will be entitled to the

same position or a position equivalent in pay, conditions and
status and commensurate with the officer’s skills and abilities
as the one held immediately prior to commencement of leave.

21.—PAID PARENTAL LEAVE
(1) An employee who is the primary care giver, and who has

completed 12 months continuous service with WorkCover or
a recognised previous employer, immediately prior to com-
mencing paid parental leave will be entitled to six weeks paid
parental leave from the date of birth of the child.

A previous employer shall be deemed a recognised previous
employer if the following conditions are met.

Where an employee was, immediately prior to being em-
ployed in WorkCover, employed in the service of—

(a) A Western Australian Public Sector Department, or
(b) The Commonwealth of Australia, or
(c) Any other State Government of Australia, or
(d) Any Western Australian State body or statutory au-

thority
And the period between the date when the employee ceased

previous employment and the date of commencing employ-
ment at WorkCover does not exceed one week, the Chief
Executive Officer may recognise the ceased previous employ-
ment for the purposes of sub clause 1.

This period may be varied by the Chief Executive Officer
provided that where employment with the Public Service of
Western Australia commenced more than one week after ceas-
ing the previous employment, the period in excess of one week
does not exceed the amount of accrued and pro rata annual
leave paid out at the date the employee ceased with the previ-
ous employer.

(2) Only one period of paid parental leave is available for
each birth or adoption.

(3) Contract employees paid parental leave cannot continue
beyond the expiry of their contract.

(4) Paid parental leave taken in accordance with subclause
(1) of this clause will form part of the 52 weeks parental leave
entitlement covered by Clause 20.—Parental Leave of this
agreement. Absences on paid parental leave will not count as
service for the purpose of accruing entitlements to sick leave,
annual leave or long service leave.

(5) The employer may request evidence of primary care giver
status and the employee shall provide support for this in the
form of a statutory declaration by the officer as to the truth of
the particulars notified.

(6) All other conditions relating to Clause 20.—Parental
Leave of this agreement apply as per this agreement.

22.—HOME BASED WORK
Flexible working arrangements will be available that pro-

vide opportunities for certain employees to work from home
for a specified period of time each week. Such working ar-
rangements will be on a voluntary basis and will take into
account the suitability of the position, technological require-
ments and the impact on the Departments services and budget
implications. Implementation of home based work will be
possible following the endorsement of an appropriate policy
by management and the union party to this Agreement.

23.—CEREMONIAL/CULTURAL LEAVE

(1) An employee covered by this agreement is entitled to
time off without loss of pay for tribal/ceremonial/cultural pur-
poses, subject to sufficient leave credits being available.

(2) Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

(3) Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part thereof, shall be deducted from the
employee’s, annual leave, Long Service Leave, Rostered Days
Off or Time in Lieu entitlements. Long Service Leave may be
used provided that the period of leave is not less than 5 days.

(4) The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.

(5) Time off without pay may be granted by arrangement
between the employer and employee for tribal/ceremonial/cul-
tural purposes.

(6) Ceremonial/cultural leave shall be available to all em-
ployees, and not limited to Aboriginal and Torres Strait
Islanders.

24.—SICK LEAVE/CARERS LEAVE

(1) For the purposes of this clause, “Family” means some-
one who is referred to in Clause 6.—Definitions.
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(2) The employer shall grant an employee sick leave/carers
leave in the case of—

(a) Personal illness or injury of an employee.
(b) Illness or injury of a member of the employee’s fam-

ily, or household.
(c) Illness or injury of a significant person to the em-

ployee for which leave can be considered on a case
by case basis.

(3) Employees are entitled to 93.75 hours (12.5 days) sick
leave/carers leave on full pay for each completed year of con-
tinuous service, and this shall accrue on a cumulative basis.

(4) Sick leave/carers leave shall be credited to an employee
in advance on January 1 of each year. Employees commenc-
ing after the first working day of the year shall be credited
pro-rata sick leave/carers leave as a proportion of the balance
of the calendar year e.g. employee commenced 1 February,
334 (days), x 93.75 (hrs) divided by 365 (days) [= 85.78 hours
sick leave/carers leave.]

(5) (a) In each year commencing on January 1, sick leave/
carers leave may be used by an employee to care for a sick
family member as provided in paragraphs (b) and (c) of
subclause (1) of this clause.

(b) The maximum leave which can be used in any one year
for this purpose is 37.5 hours (5 days) accrued from previous
years of service with the employer which are not employee
entitlements from the current year.

(6) (a) An application for sick leave/carers leave exceeding
two consecutive working days shall be supported by the cer-
tificate of a registered medical practitioner, registered dental
practitioner, or other health practitioner as approved by the
employer or a signed statutory declaration.

(b) Where a medical certificate is required in accordance
with this clause, the certificate must—

(i) Be on the normal letterhead stationery of the regis-
tered medical practitioner, registered dental
practitioner or other health practitioner as approved
by the employer, and be signed by that practitioner
or authorised representative.

(ii) Include the name of the employee to whom it is is-
sued.

(ii) Indicate the period during which the employee is or
was unfit to perform the employee’s normal duties.

(7) The number of days sick leave/carers leave which may
be granted without production of the certificate required by
this clause shall not, in any one year—

(a) Exceed five working days.

(b) Exceed two consecutive working days.

(8) Where an employee is ill during a period of annual leave
or long service leave for a period of at least five working days
and produces at the time or as soon as possible thereafter medi-
cal evidence satisfactory to the employer that the employee
was ill, the employer shall grant sick leave/carers leave for the
period during which the employee was ill and reinstate annual
or long service leave equivalent to the period of illness.

(9) An employee who is absent on leave without pay is not
eligible for sick leave/carers leave during the currency of that
leave without pay.

(10) No sick leave/carers leave shall be granted with pay if
the illness or injury has been caused by the misconduct of the
employee or in any case of absence from duty without suffi-
cient cause.

(11) (a) If the employer has reason to believe an employee is
in such a state of health as to render that employee a danger to
fellow employees or the public, the employer may require the
employee to obtain and furnish a report as to the employee’s
condition from a registered medical practitioner. The fee for
any such medical examination shall be paid by the employer.

(b) Upon receipt of the medical report, the employer may
direct the employee to be absent from duty for a specified
period or, if already on leave of absence, direct the employee
to continue on leave for a specified period. Where such direc-
tion is given to an employee by the employer the period of

absence shall be deemed as special leave and normal salary
shall be paid for such absence.

(12) Where an employee suffers a disability within the mean-
ing of section 5 of the Workers’ Compensation and
Rehabilitation Act 1981 which necessitates the employee be
absent from duty, sick leave/carers leave with pay shall be
granted to the extent of sick leave/carers leave credits held by
the employee. In accordance with section 80 (2) of the Work-
ers’ Compensation and Rehabilitation Act 1981 where the claim
for workers’ compensation is decided in favor of the employee
sick leave/carers leave credits are to be reinstated.

(13) Part-time employees shall be credited pro-rata sick leave/
carers in the relation their weekly working hours have to 37
hours 30 minutes.

(14) Fixed term contract employees shall be credited pro-
rata sick leave/carers as a proportion of the term of the contract
and a calendar year e.g. contact term 92 (days), x 93.75 (hrs)
divided by 365 (days) = 23.63 hours sick leave/carers.

25.—UNION FACILITIES
Union representatives in the workplace shall have reason-

able access to—
(1) Sufficient time off during work hours to perform their

role as a union representative;
(2) Sufficient time off to consult with members and meet,

particularly where there is a work-related issue to be
resolved;

(3) All facilities to perform their role as a union repre-
sentative, including but not limited to, telephone,
faxes, e-mail and photocopying.

26.—PERSONAL FILE
Where the employer maintains a personal or other file on an

employee, the employee shall be entitled to examine all mate-
rial maintained on that file and take photocopies of such
material.

27.—HOURS
(1) Prescribed Hours of Duty
Prescribed hours of duty to be observed by officers shall be

seven hours thirty minutes per day to be worked between 7.30
am and 6.00 pm Monday to Friday as determined by the chief
executive officer with a lunch interval of forty-five minutes to
be taken between 12.00 noon and 2.00 pm. Subject to the lunch
interval prescribed hours are to be worked as one continuous
period.

(2) Other Working Arrangements
(a) The chief executive officer may vary the prescribed hours

of duty observed in the department or any branch or section
thereof so as to make provisions for the nature of the duties of
an officer or class of officers in fulfilling the responsibilities
of their office, provided that where the hours of duty are so
varied an officer shall not be required to work more than five
hours continuously without a break.

(b) Notwithstanding the above, where it is considered nec-
essary to provide a more economic operations, the chief
executive officer may authorize the operation of alternative
working arrangements in the department, or any branch of
section thereof.

The continuing operation of any alternative working arrange-
ments, so approved, will depend on the chief executive officer
being satisfied that the efficient functioning of the department
is being enhanced by its operation.

(c) Where the prescribed hours are varied, the chief execu-
tive officer shall give one month’s notice in writing to the
branch, section or officers to be affected by the change.

(3) Hours of Duty
(a) The prescribed hours of duty may be an average of 7

hours 30 minutes per day which may be worked with flexible
commencement and finishing times in accordance with the
provisions of this subclause, provided that the required hours
of duty for each four week settlement period shall be 150 hours.

(b) For the purpose of leave and Public Holidays, a day shall
be credited as 7 hours 30 minutes.
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(4) Flexitime Periods
Within the constraints of the prepared roster and subject to

the concurrence of the supervisor, officers may select their
own starting and finishing times within the following peri-
ods—

(a) 7.30 am to 9.30 am;
(b) 12.00 noon to 2.00 pm (Minimum half an hour break);
(c) 3.30 pm to 6.00 pm.

(5) Core Periods
Officers must work in the following core periods unless

unavoidably absent due to illness or approved leave.
(a) 9.30 am to 12.00 noon;
(b) 2.00 pm to 3.30 pm.
(6) Lunch Break
(a) An officer shall be allowed a meal break between 12

noon and 2.00 pm of not less than 30 minutes but not exceed-
ing 45 minutes except as provided below.

(b) An officer may be allowed to extend the meal break be-
yond 45 minutes, to a maximum of 120 minutes, subject to
prior approval of the officer’s supervisor.

(7) Flexileave
(a) Within the constraints of the prepared roster and subject

to the prior approval of the supervisor, an officer may be al-
lowed a one full days or two half days in any one settlement
period. An officer may in exceptional circumstances and sub-
ject to the prior approval of the supervisor, be allowed a second
day of flexileave.

(b) Approval to take flexileave is subject to the officer hav-
ing accrued sufficient credit hours to cover the absence prior
to taking the leave. In exceptional circumstances and with the
approval of the supervisor, flexileave may be taken before
accrual.

(8) Settlement Period
(a) For recording time worked, there shall be a settlement

period which shall consist of four weeks.
(b) The settlement period shall commence at the beginning

of a pay period.
(c) The required hours of duty for a settlement period shall

be 150 hours.
(d) All hours worked by the employee shall be recorded by

the officer on the prescribed form supplied by the employer.
(9) Credit Hours
(a) Credit hours in excess of the required 150 hours to a

maximum of 15 hours are permitted at the end of a settlement
period. However, where arrears of work or pressure of busi-
ness mean an employee is unable to take accrued flexileave
and has in excess of 15 credit hours at conclusion of a settle-
ment period, and provided that the working of additional time
was approved by the employer prior to that time being worked,
then by agreement with the employer flexileave may be—

(i) Taken before the conclusion of the next settlement
period; or

(ii) Added to annual leave entitlements at single time
rate; or

(iii) A combination of both.
(b) Subject to the above clause credit hours in excess of 15

hours at the end of a settlement period shall be lost.
(10) Debit Hours
(a) Debit hours below the required 150 hours to a maximum

of 7 hours 30 minutes are permitted at the end of each settle-
ment period.

Such debit hours shall be carried forward to the next settle-
ment period.

(b) For debit hours in excess of 7 hours 30 minutes, the of-
ficer shall be required to take leave without pay for the period
necessary to reduce debit hours to those specified in subclause
(10)(a).

(c) Officers having continuous or excessive debit hours may
be placed on standard working hours in addition to being re-
quired to take leave without pay.

(11) Maximum Daily Working Hours
A maximum of 10 hours may be worked in any one day,

assuming a 7.30 am start, 6.00 pm finish and 30 minutes for
lunch.

(12) Study Leave
Where study leave has been approved by the chief executive

officer pursuant to the provisions of clause 25.—Study Leave
of the Public Service Award, credits will be given for educa-
tion commitments falling within the prescribed hours of duty
and for which “time off” is necessary to allow for attendance
at formal classes.

(13) Overtime
Overtime shall not be payable unless prior approval from

the chief executive officer, or delegated officer is obtained
and—

(a) the officer has completed 7 1/2 hours, excluding
credit or debit hours on that day;

(b) the employer requires an employee to work outside
the prescribed hours.

28.—PUBLIC HOLIDAYS
(1) The parties agree that WorkCover WA employees shall

be entitled to two days paid leave of absence in lieu of the
Public Service Holidays which were on Easter Tuesday and
the additional day at New Year in accordance with DOPLAR
circular No. 11 of 1994.

(2) The two days referred to in clause (28(1) shall be taken
in the year in which they fall due and at the convenience of the
employee and WorkCover WA.

29.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, en-

ter into a salary packaging arrangement.
(2) Salary packaging is an arrangement whereby the entitle-

ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

(3) For the purposes of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

(a) the base salary;
(b) Other cash allowances, e.g. annual leave loading;
(c) Non cash benefits, e.g. superannuation, motor vehi-

cles etc.;
(d) Any fringe benefit Tax liabilities currently paid; and
(e) Any variable components, e.g. performance based

incentives (where they exist).
(4) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(6) The salary packaging arrangement must comply with
relevant taxation laws and the employer will not be liable for
any additional tax, penalties or other costs payable or which
may become payable by the employee.

(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employee benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.

(8) In the event of any significant increase in Fringe Ben-
efits Tax liability or administrative costs relating to
arrangements under this clause, the employee may vary or
cancel a salary packaging arrangement.

(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this agreement

(10) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee.
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(11) The Dispute Settlement Procedures contained in this
agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

30.—SALARY INCREASES

(1) In recognition of productivity improvements, the follow-
ing pay increases will occur in accordance with the following
requirements—

(a) 3.5% pay increase effective from the beginning of
the first full pay period on or after the (date) regis-
tration of this Agreement.

(b) An increase equivalent to the annualized leave load-
ing calculated on salary levels as at 31 December,
1999 will be paid from 1 January 2000. (All accrued

annual leave loading will be paid out as soon as prac-
ticable after the registration of the agreement).

(c) Up to a 3.5% productivity (referred to in Clause 15)
linked pay increase payable from the beginning of
the first full pay period, on or after 12 months from
the registration date; provided that, if productivity
initiatives (referred to in Clause 15) are not achieved
by the aforementioned target date (12 months from
registration) , the relevant pay increases will be de-
layed until such time as the initiatives are achieved

(2) It is recognised that productivity targets must be fluid, in
line with the dynamic internal and external environments in
which they operate. Accordingly productivity initiatives may
be altered, where the parties decide that due to unforeseen
circumstances a productivity initiative has become obsolete
or unachievable, an equivalent initiative may be substituted
by agreement of the parties.

SCHEDULE A—SALARY SCHEDULE.
These increases are linked to the achievement of productivity issues documented at Clauses 15.—Productivity Initiatives/Meas-

urement and 30.—Salary Increases, of this agreement.
Existing Level 1 New Rates Proposed Proposed Proposed Proposed Proposed Proposed Proposed

Level Year Rate Per Annum Compaction Year Rate After Per Annum Fortnightly Increase for Per Annum Fortnightly Per Annum Fortnightly

Salary of Compaction Salary Salary Leave Salary Salary Salary Salary

Yrs 1 to 9 3.5% Loading 01/01/2000 3.5%

(Clause18) Increase Increase

Level 1 Under 17 years 11,651    Under 17 years 11,651      12,059      462.32$       161.81     12,221$       468.52$       12,648      484.92$        
17 years 13,616    17 years 13,616      14,093      540.29$       189.10     14,282$       547.54$       14,782      566.70$        
18 years 15,882    18 years 15,882      16,438      630.21$       220.57     16,658$       638.66$       17,241      661.02$        
19 years 18,384    19 years 18,384      19,027      729.49$       255.32     19,283$       739.28$       19,958      765.15$        
20 years 20,645    20 years 20,645      21,368      819.20$       286.72     21,654$       830.20$       22,412      859.25$        
21yrs or 1st yr 22,679    22,679      21yrs or 1st yr 22,679      23,473      899.91$       314.97     23,788$       911.99$       24,620      943.91$        
22 yrs or 2nd yr 23,377    23,623      22 yrs or 2nd yr 23,623      24,450      937.37$       328.08     24,778$       949.95$       25,645      983.20$        
23 yrs or 3rd yr 24,075    24,567      23 yrs or 3rd yr 24,567      25,427      974.83$       341.19     25,768$       987.91$       26,670      1,022.49$     
24 yrs or 4th yr 24,768    25,511      24 yrs or 4th yr 25,511      26,404      1,012.29$    354.30     26,758$       1,025.87$    27,695      1,061.78$     
25 yrs or 5th yr 25,466    25,511      
26yrs or 6th yr 26,163    26,454      25 yrs or 5th yr 26,454      27,380      1,049.71$    367.40     27,747$       1,063.79$    28,718      1,101.03$     
27yrs or 7th yr 26,966    27,398      26yrs or 6th yr 27,398      28,357      1,087.17$    380.51     28,737$       1,101.75$    29,743      1,140.32$     
28yrs or 8th yr 27,521    28,342      27yrs or 7th yr 28,342      29,334      1,124.63$    393.62     29,728$       1,139.72$    30,768      1,179.61$     
29yrs or 9th yr 28,342    28,342      

Level 2 1st year 29,324    1st year 29,324      30,350      1,163.59$    407.26     30,758$       1,179.20$    31,834      1,220.48$     
2nd year 30,077    2nd year 30,077      31,130      1,193.47$    417.71     31,547$       1,209.49$    32,652      1,251.82$     
3rd year 30,869    3rd year 30,869      31,949      1,224.90$    428.71     32,378$       1,241.33$    33,511      1,284.78$     
4th year 31,706    4th year 31,706      32,816      1,258.11$    440.34     33,256$       1,274.99$    34,420      1,319.62$     
5th year 32,581    5th year 32,581      33,721      1,292.83$    452.49     34,174$       1,310.18$    35,370      1,356.03$     

Level 3 1st year 33,785    1st year 33,785      34,967      1,340.61$    469.21     35,437$       1,358.60$    36,677      1,406.15$     
2nd year 34,722    2nd year 34,722      35,937      1,377.79$    482.23     36,419$       1,396.27$    37,694      1,445.14$     
3rd year 35,689    3rd year 35,689      36,938      1,416.16$    495.66     37,434$       1,435.16$    38,744      1,485.39$     
4th year 36,681    4th year 36,681      37,965      1,455.52$    509.43     38,474$       1,475.05$    39,821      1,526.68$     

Level 4 1st year 38,042    1st year 38,042      39,373      1,509.53$    528.33     39,902$       1,529.78$    41,298      1,583.32$     
2nd year 39,108    2nd year 39,108      40,477      1,551.83$    543.14     41,020$       1,572.65$    42,456      1,627.69$     
3rd year 40,205    3rd year 40,205      41,612      1,595.35$    558.37     42,171$       1,616.76$    43,647      1,673.35$     

Level 5 1st year 42,318    1st year 42,318      43,799      1,679.20$    587.72     44,387$       1,701.73$    45,940      1,761.29$     
2nd year 43,747    2nd year 43,747      45,278      1,735.90$    607.57     45,886$       1,759.20$    47,492      1,820.77$     
3rd year 45,231    3rd year 45,231      46,814      1,794.79$    628.18     47,442$       1,818.87$    49,103      1,882.53$     
4th year 46,770    4th year 46,770      48,407      1,855.86$    649.55     49,057$       1,880.76$    50,773      1,946.59$     

Level 6 1st year 49,247    1st year 49,247      50,971      1,954.15$    683.95     51,655$       1,980.37$    53,463      2,049.68$     
2nd year 50,930    2nd year 50,930      52,713      2,020.93$    707.32     53,420$       2,048.05$    55,290      2,119.73$     
3rd year 52,672    3rd year 52,672      54,516      2,090.05$    731.52     55,247$       2,118.10$    57,181      2,192.23$     
4th year 54,533    4th year 54,533      56,442      2,163.90$    746.80     57,188$       2,192.53$    59,190      2,269.27$     

Level 7 1st year 57,385    1st year 57,385      59,393      2,277.07$    746.80     60,140$       2,305.70$    62,245      2,386.40$     
2nd year 59,359    2nd year 59,359      61,437      2,355.40$    746.80     62,183$       2,384.03$    64,360      2,467.47$     
3rd year 61,506    3rd year 61,506      63,659      2,440.59$    746.80     64,406$       2,469.22$    66,660      2,555.64$     

Level 8 1st year 64,996    1st year 64,996      67,271      2,579.07$    746.80     68,018$       2,607.71$    70,398      2,698.98$     
2nd year 67,496    2nd year 67,496      69,858      2,678.28$    746.80     70,605$       2,706.91$    73,076      2,801.65$     
3rd year 70,596    3rd year 70,596      73,067      2,801.29$    746.80     73,814$       2,829.92$    76,397      2,928.96$     

Level 9 1st year 74,467    1st year 74,467      77,073      2,954.89$    746.80     77,820$       2,983.52$    80,544      3,087.94$     
2nd year 77,083    2nd year 77,083      79,781      3,058.69$    746.80     80,528$       3,087.32$    83,346      3,195.38$     
3rd year 80,066    3rd year 80,066      82,868      3,177.06$    746.80     83,615$       3,205.69$    86,542      3,317.89$     

Class 1 84,577    84,577      87,537      3,356.06$    746.80     88,284$       3,384.69$    91,374      3,503.15$     
Class 2 89,088    89,088      92,206      3,535.06$    746.80     92,953$       3,563.69$    96,206      3,688.42$     
Class 3 93,597    93,597      96,873      3,713.98$    746.80     97,620$       3,742.61$    101,036    3,873.60$     
Class 4 98,108    98,108      101,542    3,892.98$    746.80     102,289$     3,921.61$    105,869    4,058.86$     
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APPENDIX 1—WORKCOVER WA JOINT
CONSULTATIVE COMMITTEE

1. PREAMBLE
Management, Union(s) and employees are committed to

improved and effective consultation in the workplace. All par-
ties agree that consultation will provide employees with an
opportunity to participate fully in decisions which impact on
their working lives and support the principle of consultation,
It is agreed that effective consultation is dependent upon—

i information sharing;
ii access to facilities and training for all participants;

iii commitment from both management and employees
to achieving workable and acceptable solutions.

It is therefore agreed that the establishment of a Joint Em-
ployee/Management Consultative Committee is the most
appropriate method whereby the above principles can be
practiced and upheld.

2. OBJECTIVES OF THE COMMITTEE
The objectives of the Committee will be—

i to increase the effectiveness of the Organisation and
the quality of products and services it offers to the
community;

ii to ensure full consultation occurs prior to decision
making on matters which impact on employees’
working lives;

iii to improve the quality of decision making in the Or-
ganisation;

iv to increase the quality of working life for all em-
ployees particularly in the areas of job design, skill
formation, training, the working environment, em-
ployment security and working conditions.

3. TERMS OF REFERENCE
The following matters may, but not limited to, be discussed

at the Committee and where appropriate, decisions made and
agreements reached will go to the Corporate Executive in the
form of recommendations. This will enable decisions made
by the Organisation to take into account the views of employ-
ees—

i Major proposed changes in production, program, Or-
ganisation, structure or technology that are likely to
have significant effects on employees.
“Significant effects” include working conditions, re-
dundancy, significant changes in the composition,
operation or size of the employer’s workforce or in
the skills required; the elimination or diminution of
job opportunities, promotion opportunities or job ten-
ure; the need for training or retraining or transfer of
employees to other work or locations and the restruc-
turing of jobs,

ii Current market conditions where appropriate, and
general conditions of the industry.

iii The introduction of new technology/machines or new
or revised work methods.

iv Training plans proposed to be developed in accord-
ance with job requirements and the appropriate
awards.

v Any other matters raised by employees or manage-
ment which have potential to impact on the
employees or the efficiency of the Organisation.

4. MATTERS REQUIRING CENTRAL UNION IN-
VOLVEMENT

Most matters specific to work methods and practices in the
Organisation can be discussed at the Consultative Committee,
the purpose of such discussion being the resolution of any is-
sues. However, the role of the Consultative Committee is not
to negotiate matters that are normally dealt with through other
avenues such as Occupational Health & Safety, Equal Em-
ployment Opportunity, grievance procedures or classification/
promotion appeals. In addition, some matters which may be
raised impinge upon award areas and these issues should be
progressed through the usual procedures used by management
and unions or recommend to be progressed through any enter-
prise bargaining negotiation committee which may be formed.

5. ROLE OF UNIONS
Unions are recognised as the bona fide organisations charged

with representing the interests of their members at the
workplace. The JCC will not attempt to duplicate this role.

6. COMPOSITION
i EMPLOYEE REPRESENTATIVES (Elected)—

One Conciliation and Review Directorate
One On-Line and Support Services
One Scheme Development and Operations
One Level 1 Representative
One CSA Workplace Representative

MANAGEMENT REPRESENTATIVES (Del-
egated)—

One—Corporate Executive
One—management

ii A quorum of the Committee shall be deemed to be
reached when no less than 50% of the total manage-
ment representatives and no less than 50% of the
total employee representatives are in attendance.

iii The Joint Consultative Committee shall coordinate
its approach with other committees.

iv The Committee once established may invite persons,
such as Union officials Corporate Executive etc., to
attend specific meetings.

v The Committee may elect one or more sub-commit-
tees to investigate and report on specific matters. The
sub-committees shall be based on the same condi-
tions as the Committee, meeting the same
requirements, The membership of the sub-commit-
tees shall be determined by the Committee and consist
of both management and employee representatives,
The coordinators of the sub-committees shall report
back to the JCC on progress and/or any recommen-
dations made by the sub-committee.

vi. Nomination(s) for employee positions) are to be
called prior to an election and if more than one nomi-
nation is received a secret ballot is to be held, The
Salaries Officer is to be the Returning Officer (un-
less nominated substitute to be selected in this case).

7. TERM OF MEMBERSHIP
i All members shall be appointed/elected to the Com-

mittee for 12 months.
ii If a member of the Committee ceases employment

with the Organisation, or is ineligible to represent
his/her constituents as per clause 6, or resigns from
the Committee, a new appointment shall be made in
accordance with clause 6 above.

iii Notwithstanding point (i), elected members who, in
the opinion of their constituents, are not fulfilling
their responsibilities, may be removed by a vote of
those constituents.

8. COORDINATOR
The role of Coordinator will rotate between members un-

less the Committee decides otherwise.
9. AGENDA COORDINATOR
An Agenda Coordinator shall be appointed for the purpose

of organising the preparation and distribution of minutes and
agendas and other administrative duties.

The person appointed to this position shall not be a member
of Committee.

10. SCRIBE
There shall be a Scribe appointed at the commencement of

each meeting for the purpose of recording minutes. The Scribe
shall be a member of the Committee, At the end of each meet-
ing the Scribe shall forward the draft minutes to the Agenda
Coordinator.

11. MINUTES
Minutes are to be formally accepted by the Committee at

the next meeting.
12. AGENDA
All members of the Committee may submit agenda items.
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13. FEEDBACK
i The Minutes of the meetings of the Committee shall

be kept by the Agenda Coordinator and shall be avail-
able upon request to any member of the Organisation
or any other person approved by the Committee,

ii Minutes of the Committee may be posted on the no-
tice boards on an unconfirmed basis prior to
ratification by the meeting.

14. FACILITIES AND RIGHTS FOR COMMITTEE MEM-
BERS

Facilities and rights for committee members shall be those
detailed in the relevant award(s) under provisions for union
members’ leave to attend union/management consultative com-
mittees and relevant Administrative Instructions, Any
additional committee members entitlements for facilities (such
as access to meeting rooms, photocopiers and typing facili-
ties) or time off to prepare for meetings and for other specific
purposes shall be as is agreed to by the Corporate Executive
on the recommendation of the Consultative Committee. Such
additional time off for committee members shall be—

i paid at award rates only;
ii taken at the employer’s convenience.

A member will not be discriminated against by the Com-
mission or treated unfairly because of being a member of the
Consultative Committee or having an interest in the Consulta-
tive Committee,

15. RESPONSIBILITIES OF COMMITTEE MEMBERS
All Committee Members have the following responsibili-

ties—
i To attend all meetings and to give serious considera-

tion to all matters raised,
ii To consult with others at the workplace in order to

represent the views of their constituents.
iii To report back regularly to those they represent at

the workplace.
iv To brief and send a proxy should they be unable to

attend Proxies shall be nominated by representatives.
16. HOW RECOMMENDATIONS ARE MADE
In the formation of its recommendations to the Corporate

Executive, the JCC will be required to come to agreement over
the recommendations,

Recommendations of the JCC are to be by majority agree-
ment dissension may be recorded if requested.

17. CONFIDENTIALITY AND RIGHTS OF ACCESS TO
ALL RELEVANT INFORMATION

It is recognised that management may be unable to provide
certain information, due to the fact that this information may
be confidential. However, management shall make available
as much information as possible for the effective considera-
tion of issues and for the genuine participation of employees
in decisions. At all times the spirit of genuine consultation is
to be paramount. All requests for information are to be ad-
dressed to the appropriate Director.

18. TRAINING
All members of the Committee are entitled to training to

ensure they are able to represent their constituents and fully
participate in the Consultative Committee, It is agreed that—

i Training will be part of the Commission’s program
commitment.

ii Normal training leave entitlements will apply, includ-
ing Trade Union Training Leave.

iii Training will be at no financial cost to Committee
members.

iv Such training will be taken at the employer’s con-
venience, and such leave shall not unreasonably be
refused.

19. EVALUATION
i A review of this constitution shall be conducted by

committee members as deemed necessary or at the
end of each twelve month period of operation.

ii Committee performance is to be evaluated by the
members and their constituents at the end of each
twelve month period of operation.

APPENDIX 2—REHABILITATION POLICY AND
GUIDELINES

The following is a written commitment by the Workers’
Compensation and Rehabilitation Commission to the welfare
of its employees,

POLICY
It is the policy of the Workers’ Compensation and Rehabili-

tation Commission to assist in the rehabilitation of all
employees who have sustained an illness, injury or disability
either compensable or non-compensable.

In this context “Rehabilitation” is defined as the—
“combined and coordinated use of medical, psychologi-
cal, social, educational and vocational measures to restore
function or achieve the highest possible level of function
in working people following injury or illness”.

Early intervention with effective rehabilitation provides
physical, psychological, social and financial benefits to em-
ployees, minimising disruption to work and reducing costs.

OBJECTIVES
• To establish a structured systematic approach to “in

house” rehabilitation services for all employees fol-
lowing illness, injury or disability.

• To develop and encourage the expectation that it is
normal practice, following illness, injury or disabil-
ity for persons to return as soon as practicable to
appropriate employment.

• To establish that rehabilitation is the usual course of
action and that where possible, the managed, safe
and early return to meaningful, productive employ-
ment should begin as at the time when treatment is
first started.

• To formulate a Rehabilitation Case team to achieve
the desired objectives.

REHABILITATION PROCESS OVERVIEW
The rehabilitation process can involve any or all of the fol-

lowing components, depending on the severity of the case.
Medical
Prompt medical diagnosis and treatment aimed at maximis-

ing the rate and extent of recovery.
Vocational
Provision of occupational services to enable employees to

return to work as soon as possible and may include vocational
assessment, guidance, training/retraining, counseling and
placement assistance.

Social
To assist rehabilitees in restoring self image, reducing stress

associated with the disability and re-adjustment to the work
environment, community and society in general.

Work Environment
To ensure as far as practicable that the work environment

for the rehabilitee is as ergonomically sound as possible through
job analysis, workplace evaluation and modification and pro-
vision of special equipment.

GUIDELINES
(1) Rehabilitation Caseteam
A Rehabilitation Caseteam will be formed to determine the

best course of action for each rehabilitee. The Caseteam will
establish rehabilitation initiatives and meet to discuss, design,
implement and monitor individual rehabilitation programmes.

1.1 The Rehabilitation Caseteam will meet as required and
comprise—

Regular Members
- Rehabilitation Counsellor
- Management designated Occupational Health and

Safety Officer will be the nominated Rehabilitation
Co-ordinator.

Others, as Required
Line Manager or Supervisor
Union Representative
State Government Insurance Commission Representative
Rehabilitee



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 170379 W.A.I.G.

Medical Practitioner
Human Resources Manager or Personnel/Training Officer.
The Caseteam may consult with occupational therapists,
speech therapists, psychologists, chiropractors and oth-
ers as and when required.

(2) Participation
Successful rehabilitation relies on the development of co-

operation and trust between all parties.
Participation by the Rehabilitee in the Commission’s reha-

bilitation programme is voluntary. Where the disability comes
within the provisions of the Workers’ Compensation and Re-
habilitation Act, the worker is at liberty to choose a
rehabilitation provider other than the Commission.

(3) Implementation of the Rehabilitation Process
Rehabilitation will commence as soon as practicable in the

case of injury, illness or disability where there is no evidence
of immediate return to work Or there is an identified disability
and will be implemented as follows—

3.1 All compensable and non-compensable injuries, ill-
ness or disabilities are to be reviewed by the Caseteam
to determine the need for intervention.

3.2 Intervention will commence as soon as practicable
where injury, illness or disability causes difficulties
for employees in maintaining or reintroducing them-
selves into the workplace.

3.3 Where a programme is implemented it will be con-
ducted on a confidential basis with a rehabilitation
counsellor.

3.4 Referral to a specialist rehabilitation service may be
recommended by the Caseteam, in conjunction with
the treating medical practitioner.

3.5 The effectiveness of the rehabilitation service will
be regularly reviewed, to ensure the on-going devel-
opment of the service and feedback to management.

(4) Rehabilitation Programmes and Procedures
A rehabilitation programme will be established to meet each

rehabilitee’s individual needs in accordance with the follow-
ing procedures—

4.1 In consultation with the rehabilitee the Caseteam will
design rehabilitation programmes to match the reha-
bilitee’s capabilities and limitations. The
rehabilitation programme must be approved by the
treating medical practitioner before implementation.

4.2 The Caseteam will establish a timeframe for moni-
toring the rehabilitee’s progress which will include
medical reviews.

4.3 Referral to a medical specialist service for a review
or assessment (see 3.3).

4.4 The Rehabilitation Caseteam will liaise between the
treating health professionals, the rehabilitee, insurer,
supervisory staff and other interested parties.

4.5 Appropriate action will be considered if a successful
outcome is not achieved (e.g.— referral to Office of
Redeployment; referral to Health Department for
consideration of retirement on the grounds of ill
health).

(5) Return to work procedures
5.1 Alternative Duties and Selected Duties
Injured persons may be able to stay at work or return to

work earlier, subject to the approval of the treating medical
practitioners, if suitable alternative or selected duties are avail-
able. Every effort will be made to provide such duties. These
duties may require modification of the work tasks or work
environment at the Commission’s discretion.

In accordance with the guidelines outlined in 4. above, the
provision of alternative duties will not be possible on an un-
limited and permanent basis unless—

(a) Such duties constitute a substantive position within
the Organisation.

(b) Such a position is readily available.
(c) The person is fully competent to fill the position.

The above action will be in accordance with the Public Serv-
ice Act.

5.2 Graduated Return to Work
A rehabilitation programme incorporating a graduated re-

turn to normal or alternative duties may be required for
employees. A number of criteria need to be considered—

(a) To develop short and long term goals, in consulta-
tion with the employee and treating medical
practitioners.

(b) To provide meaningful work duties.
(c) To establish time frames for monitoring progress in-

cluding . ongoing medical review, upgrading of duties
and hours to meet long term goals and follow-up to
ensure successful placement.

(d) To provide appropriate training and supervision for
any duties that are unfamiliar to the employee.

(e) To ensure the documentation of review meetings and
keep all interested parties informed of progress.

(f) To ensure that employees and their supervisors clearly
understand the rehabilitation programme details—

(i) Work restrictions
(ii) Physical limitations
(iii) To whom problems should be reported.
(6) Contact and Correspondence
It is essential for the Workers’ Compensation and Rehabili-

tation Commission to establish early and continuing personal
contact with injured or disabled employees whether they are
at or absent from work.

The Manager/Supervisor will initiate this contact.
(7) Confidentiality
The “in-house” rehabilitation service is a confidential serv-

ice. Information exchanged between the rehabilitee and
counsellor will be confidential and only released with permis-
sion of the rehabilitee. Records relating to the overall
programme will only be available to members of the Caseteam.
Written permission must be obtained from the rehabilitee in
order to release information to any other party.

APPENDIX 3—PRODUCTIVITY INITIATIVES/
MEASUREMENT

1. MEASURES TO IMPROVE PRODUCTIVITY
The initiatives contained in the Agreement comprise a mix-

ture of on-going productivity initiatives which have occurred
during or since the expiry of the first Agreement and some
limited future initiatives. These future milestones are those
which, the parties consider can be achieved notwithstanding
the outcome of the Ayres Review.

1.1 On-going Initiatives
During and since the expiry of the current Agreement

WorkCover and its employees have continued to review work
processes and the agency’s structure. As a consequence a
number of positions have been abolished and the duties and
responsibilities distributed to other staff of the agency. This
has been achieved without any reduction in service to custom-
ers.

2. FUTURE PRODUCTIVITY INITIATIVES
WorkCover has identified some future initiatives that can be

achieved irrespective of the outcome of the Ayres Review.
They include the following—

• WorkCover On-Line Campus, continued develop-
ment;

• WorkCover On–Line Training, continued develop-
ment;

• On-Line Access for Scheme Service Providers, im-
plementation and further development;

• Future FTE reduction and other savings;
• Development and implementation of an approved

Productivity Measurement System/Model and
achievement of productivity targets.
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PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

CLERKS’ (PUBLIC AUTHORITIES) AWARD 1987.
No. PSA A 7A of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch

and

Fremantle Port Authority and Others.

No. P 19(1) of 1998.

Clerks’ (Public Authorities) Award 1987.
No. PSA A 7A of 1987.

14 May 1999.
Order.

HAVING heard Mr R Dhue on behalf of the applicant and Mr
B Kirwan on behalf of the Fremantle Port Authority, Western
Australian Shipping Commission, Western Australian Meat
Commission, Western Australian Egg Marketing Board, Hon.
Minister for Works, Hon. Minister for Transport and The Lot-
teries Commission of Western Australia, now therefore I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979, and by consent, do hereby order—

THAT the Clerks’ (Public Authorities) Award 1987 as
amended be further amended in accordance with the fol-
lowing schedule with the operative date for the
amendments to be the beginning of the first pay period
on or after the first day of January 1999.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner, Public Service Arbitrator.

Schedule.
Schedule F—Meal Allowance: Delete this schedule and in-

sert the following in lieu thereof—

SCHEDULE F—MEAL ALLOWANCE
Breakfast $6.80 per meal
Lunch $8.40 per meal
Evening Meal $10.10 per meal

CLERKS’ (PUBLIC AUTHORITIES) AWARD 1987.
No. PSA A 7A of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch

and

Fremantle Port Authority and Others.

No. P 4 of 1999.

Clerks’ (Public Authorities) Award 1987.
No. PSA A 7A of 1987.

14 May 1999.
Order.

HAVING heard Mr R Dhue on behalf of the applicant and Mr
B Kirwan on behalf of the Fremantle Port Authority, Western
Australian Shipping Commission, Western Australian Meat

Commission, Western Australian Egg Marketing Board, Hon.
Minister for Works, Hon. Minister for Transport and The
Lotteries Commission of Western Australia, now therefore I
the undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979, and by consent, do hereby
order—

THAT the Clerks’ (Public Authorities) Award 1987 as
amended be further varied in accordance with the follow-
ing schedule with the operative date for the amendments
to be on and from the first day of January 1999.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner, Public Service Arbitrator.

Schedule.
1. Clause 24.—Removal Allowance—

A. Paragraph (c) of Subclause (1) of this clause—
(i) Delete the amount of “$420” in this paragraph

and insert the amount of $506” in lieu thereof.
(ii) Delete the amount of “$2510” in this paragraph

and insert the amount of $3031” in lieu thereof.
B. Subclause (6) of this clause: Delete the amount of

“560” in this clause and insert the amount of “$941”
in lieu thereof.

2. Schedule B—Travelling, Transfer And Relieving
Allowance: Delete this Schedule and insert the following in
lieu thereof—

SCHEDULE B—TRAVELLING, TRANSFER AND
RELIEVING ALLOWANCE

Column A Column B Column C
Daily Rate Daily Rate Daily Rate

 Officers With Officers Without
Dependents— Dependents—

Relieving Relieving
Allowance For Allowance For

Period in Excess Period in
of 42 Days Excess of 42

[Subclause 23(2)(b)] Days
Transfer [Subclause

Allowance For 23(2)(b)]
Period In Excess

of Prescribed
Period

 [Subclause 28(2)]
ALLOWANCE TO MEET INCIDENTAL EXPENSES

$ $ $
(1) W.A.—South of

26° South
Latitude 8.15

(2) W.A.—North of
26° South
Latitude 10.50

(3) Interstate 10.50

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL
OR MOTEL
(4) W.A.—Metropolitan

Hotel or Motel 154.60 77.30 51.50

(5) Locality South of
26° South Latitude 116.70 58.35 38.85

(6) Locality North of
26° South Latitude—
Broome 201.55 100.80 67.10
Carnarvon 149.20 74.60 49.70
Dampier 158.70 79.35 52.85
Derby 148.75 74.35 49.55
Exmouth 153.50 76.75 51.10
Fitzroy Crossing 156.45 78.20 52.10
Gascoyne Junction 103.00 51.50 34.30
Halls Creek 179.20 89.60 59.65
Karratha 232.25 116.10 77.35
Kununurra 161.00 80.50 53.60
Marble Bar 127.00 63.50 42.30
Newman 204.00 102.00 68.00
Nullagine 108.20 54.10 36.00
Onslow 102.00 51.00 34.00
Pannawonica 157.20 78.60 52.35
Paraburdoo 192.50 96.25 64.10
Port Hedland 202.20 101.10 67.35
Roebourne 119.70 59.85 39.85
Sandfire 103.50 51.75 34.45
Shark Bay 134.50 67.25 44.80
Tom Price 170.50 85.25 56.75
Turkey Creek 109.70 54.85 36.50
Wickham 124.40 62.20 41.45
Wyndham 107.00 53.50 35.60
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$ $ $
(7) Interstate—Capital City

Sydney 195.35 97.70 65.05
Melbourne 190.70 95.35 63.50
Other Capitals 158.90 79.45 52.90

(8) Interstate—Other
than Capital City 116.70 58.35 38.85

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER
THAN A HOTEL OR MOTEL

$
(9) W.A.—South of

26° South Latitude 54.00
(10) W.A.—North of

26° South Latitude 63.95
(11) Interstate 63.95

TRAVEL NOT INVOLVING AN OVERNIGHT STAY, OR TRAVEL INVOLV-
ING AN OVERNIGHT STAY WHERE ACCOMMODATION ONLY IS
PROVIDED

$
(12) W.A.—South of 26° South Latitude—

Breakfast 10.20
Lunch 10.20
Dinner 25.45

(13) WA—North of 26o South Latitude
Breakfast 12.50
Lunch 16.70
Dinner 24.25

(14) Interstate
Breakfast 12.50
Lunch 16.70
Dinner 24.25

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 28 (4))
$

(15) Each Adult 18.35
(16) Each Child 3.15

MIDDAY MEAL (CLAUSE 29(10))
$

(17) Rate per meal 4.45
(18) Maximum

reimbursement per
pay period 22.25

3. Schedules D(1) and D(2)—Camping Allowance: Delete
these Schedules and insert the following in lieu thereof—

SCHEDULE D(1)—CAMPING ALLOWANCE
South of 26o South Latitude

Rate per Item
Day
 $

Permanent Camp Cook provided by the Department 23.30 1
Permanent Camp No cook provided by the Department 31.05 2
Other Camping Cook provided by the Department 38.85 3
Other Camping No cook provided 46.60 4

SCHEDULE D(2)—CAMPING ALLOWANCE
North of 26o South Latitude

Rate per Item
Day
 $

Permanent Camp Cook provided by the Department 28.25 1
Permanent Camp No cook provided by the Department 36.05 2
Other Camping Cook provided by the Department 43.80 3
Other Camping No cook provided 51.60 4

AWARDS/AGREEMENTS—
Variation of—

CLERKS (RACING INDUSTRY—BETTING)
AWARD 1978.

No. R22 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Totalisator Agency Board of Western Australia

and

The Australian Municipal, Administrative, Clerical and
Services Union of Employees, WA Clerical and

Administrative Branch.

No. 671 of 1999.

Clerks (Racing Industry—Betting) Award 1978.

28 May 1999.

Order.
HAVING heard Ms N Embleton on behalf of The Totalisator
Agency Board of Western Australia and Ms C Murphy on be-
half of The Australian Municipal, Administrative, Clerical and
Services Union of Employees, WA Clerical and Administra-
tive Branch, now therefore I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979,
and by consent, do hereby order —

THAT the Clerks (Racing Industry—Betting) Award
1978 as amended be further varied in accordance with
the following schedule and that such variation shall have
effect on and from the 28th day of May 1999.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.
Schedule C: Replace the existing Schedule C with the fol-

lowing Schedule to reflect the agreement reached between the
parties for a 7% increase to the Base Rate of pay to Casual
Staff employed under this Award by the Totalisator Agency
Board of Western Australia.

SCHEDULE C—ENTERPRISE AGREEMENT—
TOTALISATOR AGENCY BOARD OF WESTERN

AUSTRALIA
(1) Application—

(a) The provisions of this Schedule shall apply only to
the Totalisator Agency Board and its employees.

(b) The provisions of this Schedule shall be read in con-
junction with the provisions of this award. Where
these provisions are inconsistent with, or different
from the provisions of the award, the provisions of
this Schedule shall prevail.

(2) Rates of Pay—
(a) The minimum hourly base rates of pay payable to

the employees classified hereunder shall be—
Column 1 Column 2

Trainee $10.81 $10.81
Clerk $11.46 $11.84
Senior Casual and/or Banker $11.89 $12.29

The base rate in Column 1 is payable from the date
of this order with the increase to the base rate in
Column 2 being payable twelve months thereafter.

(b) An additional payment of 10% above the Clerk’s Rate
is made to employees engaged in the capacity of
Account Betting Senior and Control Centre Clerk.
An additional payment of 20% above the Clerk’s rate
is made to employees engaged in the capacity of
Control Centre Senior. Such additional payments are
in recognition of the increased responsibilities asso-
ciated with managing the raceday operations.
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(c) The Trainee rate shall apply to all new employees
for a period of 6 months,

(d) A 37.8% loading is to be applied to the minimum
base rates of pay in compensation for the fact that
annual leave, annual leave loading, sick leave and
penalty rates for work performed on Sundays are not
otherwise provided for in this Award.

(e) (i) The loading referred to in (d) in relation to
work performed on Sundays is based on the
requirement that employees will be required
to be rostered to work 44 Sundays during the
1998/99 Racing Calendar.

(ii) The number of Sundays which incorporate
Race Days will be reviewed prior to the com-
mencement of each Racing Calendar. Should
the number of such Race Days increase the
loading shall be increased accordingly.

(3) Sunday Work—
(a) All casual employees shall be available to be rostered

to work on Sundays as required.
(b) If an employee is rostered to work on a Sunday, he/

she may choose not to work that shift provided that
the employee makes arrangements to ensure that
another employee shall work that shift.

(4) Duration of Schedule—
(a) This Schedule shall operate from the date of regis-

tration and shall remain in force for a period of two
years.

(b) The parties are committed to renegotiating this agree-
ment prior to its expiry.

(5) Variation to Work Practices—
The parties agree to the implementation of the follow-

ing items effective from the date of registration of this
agreement
(a) Freezing of the existing base hourly rate of pay of

$10.81 for Trainees employed in Account Betting.
(b) Extension of the Trainee rate from 1 to 6 months.
(c) The development and introduction of a single

rostering system in lieu of the current rostering proc-
ess.

(d) Variation to the paid meal breaks and rest breaks as
follows—

SATURDAY Meal Break Rest Break
Shifts up to 4.5 Hours 15 min 5 min

Shifts exceeding 4.5 hours 20 min 2 x 5 min

MONDAY to FRIDAY & SUNDAY Meal Break Rest Break
Shifts up to 4.5 Hours 15 min non scheduled breaks

to be provided
on a required basis

as is the current
case subject to

business demands.

Shifts exceeding 4.5 hours 20 min   “  “

(e) The development and introduction of an improved
classification structure for Account Betting.

(f) (i) Freezing of the current total hourly rate of pay
of $16.78 for existing Clerks -employed as
loading and checking staff in the Control Cen-
tre due to their requirement not to work
evenings or weekends.

(ii) Any future Clerks employed in the loading and
checking section not required to work on eve-
nings or weekends will receive the base rate
of pay plus a loading of 15% in lieu of annual
leave, annual leave loading, sick leave and pub-
lic holidays.

(g) Introduction of a two hour period of notice by casual
staff employed in Managed Agencies to notify of their
non attendance for a rostered shift.

(h) Payment of all casual staff weekly in lieu of twice
weekly.

FOREMEN (BUILDING TRADES) AWARD 1991.
No. A 5 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers & Other

and

Master Builders’ Association of Western Australia (Union of
Employers) & Others.

No. 2016 of 1998.

Foremen (Building Trades) Award 1991.
No. A 5 of 1987.

COMMISSIONER S J KENNER.

3 June 1999.

Amending Order.
HAVING heard Ms J Harrison as agent on behalf of the appli-
cant and Mr K Richardson, Mr S Varidel and Ms J Wesley as
agents on behalf of the respondents and by consent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT order 2016 of 1998 dated 22 February 1999
be and is hereby cancelled.

(2) THAT the Foremen (Building Trades) Award 1991
be varied in accordance with the following Schedule
and that such variation shall have effect from the
beginning of the first pay period commencing on or
after 23 December 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 14 – Distant Work: Delete subclause (3) of this

clause and insert the following in lieu thereof—
(3) Entitlement—

Where a foreman qualifies under subclause (1) of
this clause the employer shall either—

(a) Provide the foreman with reasonable board and
lodging; or

(b) Pay an allowance of $288.80 per week of seven
days but such allowance shall not be wages.
In the case of broken parts of the week occur-
ring at the beginning or ending of employment
on a distant job the allowance shall be $41.30
per day.
Provided that the foregoing allowances shall
be increased if the foreman satisfies the em-
ployer that he/she reasonably incurred a greater
outlay than that prescribed. In the event of disa-
greement the matter may be referred to a Board
of Reference for determination; or

(c) In circumstances prescribed in subclause (7)
of this clause, provide camp accommodation
and messing constructed and maintained in
accordance with subclause (10) of this clause.

“Reasonable board and lodging” shall mean lodging
in a well kept establishment with three adequate
meals each day, adequate furnishings, good bedding,
good floor coverings, good lighting and heating and
with hot and cold running water, in either a single
room or a twin room if a single room is not avail-
able.

2. Clause 14 – Distant Work: Delete subclause (4) of this
clause and insert the following in lieu thereof—

(4) Travelling Expenses—
A foreman who is sent by his/her employer or se-
lected or engaged by an employer or agent to go to a
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job which qualifies him/her to the provision of this
Clause shall not be entitled to any of the allowances
prescribed by Clause 18.—Fares and Travelling Time
of this Award for the period occupied in travelling
from his/her usual place of residence to the distant
job, but in lieu thereof shall be paid—

(a) Forward Journey—

(i) For the time spent in so travelling, at
ordinary rates up to a maximum of eight
hours per day for each day of travel (to
be calculated as the time taken by rail
or the usual travelling facilities).

(ii) For the amount of a fare on the most
common method of public transport to
the job (bus, economy air, second class
rail with sleeping berths if necessary,
which may require a first class rail
fare), and any excess payment due to
transporting his/her tools if such is in-
curred.

(iii) For any meals incurred while travel-
ling at $7.80 per meal.

Provided that the employer may deduct
the cost of the forward journey fare
from a foreman who terminates or dis-
continues his/her employment within
two weeks of commencing on the job
and who does not forthwith return to
his/her place of engagement.

(b) Return Journey—

A foreman shall, for the return journey receive
the same time, fare and meal payments as pro-
vided in paragraph (a) of this subclause
together with an amount of $13.30 to cover
the cost of transporting himself/herself and his/
her tools from the main public transport ter-
minal to his/her usual place of residence.

Provided that the above return journey pay-
ments shall not be paid if the foreman
terminates or discontinues his/her employment
within two months of commencing on the job,
or if he is dismissed for incompetence within
one working week of commencing on the job,
or is dismissed for misconduct.

(c) Departure Point—

For the purposes of this clause, travelling time
shall be calculated as the time take for the jour-
ney from the central or regional rail, bus or air
terminal nearest the foreman’s usual place of
residence to the locality of the work.

.

IRON ORE PRODUCTION AND PROCESSING
(HAMERSLEY IRON PTY LTD) AWARD 1987.

No. A20 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing & Allied Services Union of

Australia (WA Branch)
Construction Mining, Energy, Timberyards, Sawmills &
Woodworkers Union of Australia (Western Australian

Branch)

and

Hamersley Iron Pty Ltd.

No. 2212 of 1998.

Iron Ore Production and Processing (Hamersley Iron Pty
Ltd) Award 1987.
No. A20 of 1987.

CHIEF COMMISSIONER W.S. COLEMAN.

20 May 1999.
Order.

HAVING heard Mr Lowrey on behalf of the applicant Mrs E
Hartley (of Counsel) on behalf of the respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders;

1. THAT the Iron Ore Production and Processing
(Hamersley Iron Pty Ltd) Award 1987, be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the first pay
period on or after 27th April 1999.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.
1. Clause 14.—Overtime: Delete subparagraphs (3)(e)(v),(vi)

and (vii) of this clause and insert in lieu thereof the following—
(v) Follow-on Overtime—

An employee who is specifically required to
work not less than one hour and not more than
two hours of overtime immediately following
the completion of the ordinary hours of work
on any day shall either—

(aa) before commencing that overtime, al-
low a smoko/rest period of fifteen
minutes without deduction of pay; or

(bb) if that smoko/rest period has not been
allowed, shall, in addition to the over-
time worked, be paid for fifteen
minutes at double time.

(cc) An employee who works more than
two hours’ overtime continuously with
completion of ordinary hours on any
day will be—

• allowed an overtime meal break
of 30 minutes which is counted
as time worked; and

• which will be taken not later
than six hours after completion
of the previous meal break taken
on that day; and

• will be paid an overtime meal
allowance of $6.82.

(vi) (aa) An employee who is on day work or
day shift and who is required to work
more than one hour but not more than
two hours’ overtime preceding the
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commencement of the normal work on
that day shall be allowed a crib break
of 30 minutes without deduction of pay
as close as practicable to the normal
commencing time and will be paid an
overtime meal allowance of $6.82.

(bb) An employee who is on afternoon or
night shift on any day and who is spe-
cifically required to work not less than
one hour and not more than two hours’
overtime preceding the commencement
of the normal work on that day shall
either—

• be allowed a rest period of fif-
teen minutes without deduction
of pay which will be taken as
close as practicable to the nor-
mal commencing time; or

• if that rest period has not been
allowed, shall, in addition to the
overtime worked, be paid for
fifteen minutes at double time.

(cc) An employee who is required to work
more than two hours’ overtime preced-
ing the commencement of the normal
work of that employee on that day shall
be allowed a crib break of 30 minutes
without deduction of pay as close as
practicable to the normal commencing
time of the shift and will be paid an
overtime meal allowance of $6.82.

(vii) If the period of overtime offered and accepted
to be worked on any day is reduced for rea-
sons other than that employee declining to
continue to work the overtime first accepted,
then unless the employer has given the em-
ployee at least four hours’ notice of
cancellation or reduction in that overtime, the
employee will be paid an overtime meal al-
lowance of $6.82 for each overtime meal
period which would have been taken but for
the reduction in the overtime then worked on
that day.

2. Clause 30.—Special Rates and Provisions
A. Delete paragraph (5)(a) of this clause and insert in lieu

thereof the following—
(a) An employee required by the company to operate a

Hiab Hoist, subject to the employee being the holder
of the appropriate certificate, shall, in addition to any
other entitlement, be paid an allowance of $4.06 per
week.
This allowance shall continue to be paid thereafter
as a flat rate weekly entitlement to the employee
unless and until the employee is advised by the com-
pany that the employee is no longer required to
operate a Hiab Hoist.

B. Delete subclause (6) of this clause and insert in lieu thereof
the following—

(6) Height Money—
An employee shall be paid an allowance of $2.00
per day on which the employee works at a height of
15.5 metres or more above the nearest horizontal
plane, but this provision does not apply to those
whose major and substantial employment is as a
Linesman or Rigger.

C. Delete paragraphs (7) (a),(b) and (c) of this clause and
insert in lieu thereof the following—

(7) (a) An employee (other than a Linesman) who is
required to carry out work on poles and above
the ground shall be paid an allowance of $2.00
per day on which the employee is so employed.
This provision shall, when the circumstances
exist, apply in lieu of the allowance specified
by subclause (6) and vice versa as the case
may be.

(b) An electrical employee who is required to carry
out work on high tension electrical towers,

other than from inside the bucket platform of
a cherry picker or from working platforms on
the towers, and if such work on that tower is
carried out at a height of twenty metres or more
above the ground, shall be paid $3.93 per day
for any day, or part thereof, on which the em-
ployee is so required to work.

(c) An electrical employee when employed on live
line washing of the 220KV power distribution
system will be paid for each day, or part
thereof, an allowance of $6.07 per day extra.

D. Delete paragraph (8)(a) of this clause and insert in lieu
thereof the following—

(8) (a) Seven Mile Workshop—Sumps—
An employee who is required to work in-
side one or more of the sumps specified in
paragraph (b) hereof will, in addition to
any allowance to which the employee is
otherwise entitled under this clause, be
paid $2.00 on any day on which the em-
ployee is so employed.

E. Delete paragraph (9)(a) and subclauses (10) and (11) of
this clause and insert in lieu thereof the following—

(a) An employee who is the holder of a current St. John’s
Ambulance First Aid Certificate shall be paid an al-
lowance at the rate of $4.06 per week. The allowance
will apply as a flat rate for each hour worked includ-
ing overtime.

(10) An employee required to use a percussion jackhammer
will, in addition to any other entitlement, be paid 17¢ per hour
so worked by the employee with that jackhammer.

(11) A maintenance tradesperson who is employed in “C”
Power Station, Dampier and who is required to hold certifica-
tion and apply competence to carry out welding on pressure
vessels to Australian Standard Code and Certificate No. 5, will
be paid an allowance at the rate of $6.80 per week extra. The
allowance will apply as a flat rate for each hour worked in-
cluding overtime.

F. Delete paragraphs (12)(a) and (b) of this clause and insert
in lieu thereof the following—

(12) (a) An electrical tradesperson who has success-
fully completed the apprenticeship and who
has obtained by external examination and who
continues to possess a current State Energy
Commission of Western Australia licence of
not less than “B” Class standard, shall be paid
an allowance at the rate of $15.02 per week.

(b) An electrical tradesperson who holds a licence
as prescribed in paragraph (a) hereof where
such licence is endorsed for both fitting and
installing work shall, in addition to the allow-
ance prescribed in paragraph (a), be paid an
additional allowance at the rate of $15.02 per
week in respect of any week in which the
tradesperson is allocated and performs both
fitting and installing work.

G. Delete paragraph (13)(a) of this clause and insert in lieu
thereof the following—

(13) (a) A maintenance tradesperson who holds an ap-
propriate restricted electrical licence pursuant
to Regulations 22 and 23 of the Electricity Act
Regulations shall be paid an allowance at the
rate of $7.60 per week.

H. Delete subclauses (14) and (16) of this clause and insert
in lieu thereof the following—

(14) When it is considered that employees are being re-
quired to work in an abnormally confined space in
circumstances which have not previously been taken
into account in fixing group disability or other spe-
cial rate payments under this award, it will be proper
for the department concerned, the convenor of the
union involved, and the Specialist Industrial Advi-
sor at that location to seek to mutually resolve
whether or not a special allowance of $3.55 per hour
on top of any other payment should then apply to
that work circumstance.
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(16) Employees required to wear fully enclosed protec-
tive equipment which has a separate air support
system as part of the protective equipment then worn
by the employee will be paid an allowance of 79 cents
per hour extra.

I. Delete paragraph (17)(a) of this clause and insert in lieu
thereof the following—

(17) (a) Maintenance tradespersons at Dampier who
weld and/or cut pipelines where the disabili-
ties encountered are analogous to those
encountered in trenches, shall be paid an al-
lowance of 92 cents per hour for the time the
work is performed.

J. Delete paragraph (18)(a) and subclause (19) of this clause
and insert in lieu thereof the following—

(18) (a) An employee engaged on work involving the
opening up of house drains or waste-pipes or
on work involving the cleaning of septic tanks,
dry wells or sewerage treatment plants shall,
in addition to any allowance to which the em-
ployee is otherwise entitled under this clause,
be paid $3.92 on any day on which the em-
ployee is so employed, but this subclause does
not apply to the opening up of storm water
drains or other drains of a similar kind.

(19) Employees who are required to work on the dropping
of ceilings containing loose fibreglass insulation shall be paid
an additional allowance of $5.46 per day for time so engaged.

3. Clause 32.—Wages: Delete paragraphs (3)(a)—(h) of this
clause and insert in lieu thereof the following—

Current 3rd $8.00 Wages
Award Safety Net
Wage Adjustment

$ $ $
(a) Mine Production

Employees
Level 5 405.90 48.00 453.90
Level 4 454.40 48.00 502.40
Level 3 466.50 48.00 514.50
Level 2 497.20 48.00 545.20
Level 1 105% of

Level 2 522.10 — 572.50

(b) Plant Production
Employees—
(i) Tom Price and

Paraburdoo Plant
Employees
Level 5 405.90 48.00 453.90
Level 4 454.40 48.00 502.40
Level 3 466.50 48.00 514.50
Level 2 497.20 48.00 545.20
Level 1 105%

of Level 2 522.10 — 572.50

(ii)  Port Operations
Employees
Level 4 405.90 48.00 453.90
Level 3 454.40 48.00 502.40
Level 2 466.50 48.00 514.50
Level 1 497.20 48.00 545.20

(c) Laboratory
Employees
Level 4 405.90 48.00 453.90
Level 3 454.40 48.00 502.40
Level 2 466.50 48.00 514.50
Level 1 497.20 48.00 545.20

(d) Rail Operations
Employees:
Level 3 413.60 48.00 461.60
Level 2 443.30 48.00 491.30
Level 1  105% of

Base Trade 522.10 — 572.50
OMO   115% of

Base Trade 571.80 — 627.00

Current 3rd $8.00 Wages
Award Safety Net
Wage Adjustment

$ $ $

(e) Power Generation
and Distribution
Employees:

(i) Generation
Level 4 413.60 48.00 461.60
Level 3 443.30 48.00 491.30
Level 2 497.20 48.00 545.20
Level 1 519.30 46.00 565.30

(ii) Maintenance

NON TRADE
Level 6 420.20 48.00 468.20
Level 5 443.30 48.00 491.30
Level 4 466.50 48.00 514.50
Level 3 497.20 48.00 545.20

TRADE
RELATIVITY
Base Trade
Level 3

100% 497.20 48.00 545.20
Level 2

105% 522.10 — 572.50
Level 1

110% 546.90 — 599.80
Special Class

115% 571.80 — 627.00

(f) Mine and Port
Operations
Maintenance
Employees:

NON TRADE
Level 7 405.90 48.00 453.90
Level 6 420.20 48.00 468.20
Level 5 443.30 48.00 491.30
Level 4 466.50 48.00 514.50
Level 3 497.20 48.00 545.20

TRADE
RELATIVITY
Base Trade
Level 3—100% 497.20 48.00 545.20
Level 2—105% 522.10 — 572.50
Level 1—110% 546.90 — 599.80
Special Class—

115% 571.80 — 627.00

(g) Ancillary Services
Employees—

(i) Warehouse
Transport
Services Port
Horticultural
Services Mines,
and Towns,
Plants and
Area Services—
Dampier
Level 4 405.90 48.00 453.90
Level 3 454.40 48.00 502.40
Level 2 466.50 48.00 514.50
Level 1 497.20 48.00 545.20

(ii) Transport Services Mines
Level 5 405.90 48.00 453.90
Level 4 454.40 48.00 502.40
Level 3 466.50 48.00 514.50
Level 2 497.20 48.00 545.20
Level 1

105% of
Level 2 522.10 — 572.50
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Current 3rd $8.00 Wages
Award Safety Net
Wage Adjustment

$ $ $
(iii) Services

Level 9 405.90 48.00 453.90
Level 8 413.60 48.00 461.60
Level 7 420.20 48.00 468.20
Level 6 432.30 48.00 480.30
Level 5 443.30 48.00 491.30
Level 4 454.40 48.00 502.40
Level 3 466.50 48.00 514.50
Level 2 477.50 48.00 525.50
Level 1 497.20 48.00 545.20

(h) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week avail-
able under the Arbitrated Safety Net Adjustment
Principle pursuant to either the December 1993 State
Wage Decision, the December 1994 State Wage Deci-
sion and the March 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage
increase payable since 1 November 1991 pursuant to
enterprise agreements or consent awards or award vari-
ations to give effect to enterprise agreements, insofar
as that wage increase or part of it has not previously
been used to offset an arbitrated safety net adjustment.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net adjust-
ments.
Furthermore the rates of pay in this award include the
$10.00 per week arbitrated safety net adjustment pay-
able from the beginning of the first pay period on or
after 14th day of November 1997
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided that
the above award payments include wages payable un-
der an enterprise agreement in which absorption is not
contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior
to November 1997, except those resulting from enter-
prise agreements, are not to be used to offset this
arbitrated safety net adjustment of $10.00 per week.
Furthermore the rates of pay in this award include the
arbitrated safety net adjustment payable under the June
1998 State Wage Case Decision. This arbitrated safety
net adjustments shall be offset against any equivalent
amount in rates of pay received by employees whose
wages and conditions are regulated by this award and
which are above the wage rates prescribed in the award.
Such above award payments include wages payable
pursuant to enterprise agreements and over award ar-
rangements. Absorption which is contrary to the terms
of an agreement is not required.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net adjust-
ments.

4. Division 2—Part 1. Clause 5. Service Payments—
A. Delete subclause (2) of this clause and insert in lieu

thereof the following—
(2)

$
0-3 months’ continuous service —
After 3 months’ continuous service 30.60
After 6 months’ continuous service 36.30
After 12 months’ continuous service 53.10
After 18 months’ continuous service 59.30
After 2 years’ continuous service 74.30
After 3 years’ continuous service 79.00
After 4 years’ continuous service 86.40

$
After 5 years’ continuous service 94.30
After 6 years’ continuous service 98.70
After 7 years’ continuous service 103.30

B. Delete subparagraphs (6)(b)(i) and(ii)) of this clause
and insert in lieu thereof the following—

(6) (i) after 12 months’ experience with
the company $8.20

(ii) after two years’ experience with
the company $14.50

C. Delete subclauses (7), (8) and (9) of this clause and
insert in lieu thereof the following—

(7) An employee who is employed in a position
which requires that employee to be the holder
of a statutory certificate of competence for
varying forms of engine driving work shall,
as determined by the Western Australian In-
dustrial Relations Commission’s Order in
Matter No. CR 363 of 1980, be paid for all
purposes of this award—

(a) after twelve months’ continuous serv-
ices from first being the holder of the
certificate, an allowance of $8.20 per
week;

(b) after two years’ continuous service
from first being the holder of the cer-
tificate, an allowance of $14.50 per
week.

(8) An employee to whom the provisions of
Clause 35.—Production Employees Skills
Acquisition and Career Path Programme ap-
plies, and whose classification attracts a Clause
32 wage rate equal to the base trade level or
above, shall be paid for all purposes of this
Award a multi-skilling increment allowance
as follows—

(a) after 12 months’ continuous service
from first being appointed to such a
classification, an allowance of $8.20
per week;

(b) after 2 years’ continuous service from
first being appointed to such a classifi-
cation, an allowance of $14.50 per
week;

(c) provided always that no employee will
be paid an allowance pursuant to both
this subclause and the preceding
subclause.

(9) Mine and Port Operations Maintenance Em-
ployees—Level 3 whose primary duties
consist of inspecting and repairing the rail ore
wagons and associated tasks shall be paid for
all purposes of this Award a multi-skilling in-
crement allowance as follows—

(a) after first 12 months’ continuous serv-
ice from first being appointed to Level
3, an allowance of $8.20 per week;

(b) after two years’ continuous service
from first being appointed to Level 3,
an allowance of $14.50 per week.

5. Division 2—Part 1—Clause 7.—Disability Allowances
and Work Clothing: Delete paragraphs (5)(a) of this clause
and insert in lieu thereof the following—

(5) (a) The disability allowance shall be payable as a
weekly rate according to the following
levels—

Group $ Per Week
1 31.50
2 26.30
3 20.00
4 8.30
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AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
CLEANERS AND CARETAKERS (CAR AND

CARAVAN PARKS) AWARD 1975.
No. 5 of 1975.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Kings Parking Co. (WA) Pty Ltd and Others.

No. 38 of 1998.

13 May 1999.
Order.

WHEREAS an application was lodged in the Commission to
vary the Cleaners and Caretakers (Car and Caravan Parks)
Award 1975;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS the applicant subsequently advised the
Commission that it wished to discontinue this application;

AND HAVING HEARD Ms D. MacTiernan on behalf of
the applicant and Mr G. Blyth on behalf of Chubb Security
Pty Ltd;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Kings Parking Co. (WA) Pty Ltd and Others.

No. 1376 of 1997.

13 May 1999.
Order.

WHEREAS an application was lodged in the Commission to
vary the Cleaners and Caretakers (Car and Caravan Parks)
Award 1975;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS the applicant subsequently advised the
Commission that it wished to discontinue this application;

AND HAVING HEARD Ms D. MacTiernan on behalf of
the applicant and Mr G. Blyth on behalf of Chubb Security
Pty Ltd;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

MINERAL SANDS INDUSTRY AWARD 1991.
No. A3 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

MacMahon Contractors Pty Ltd and Another

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers and Others.

No. 1221 of 1998.

20 May 1999.
Order.

WHEREAS on 2 July 1998 the application cited herein was
filed in the Commission pursuant to section 40 of the Indus-
trial Relations Act, 1979 (the Act); and

WHEREAS the matter was listed for hearing on 5 October
1998; and

WHEREAS on the aforementioned date there was no ap-
pearance entered on behalf of any of the respondents; and

WHEREAS at the aforementioned proceedings the Com-
mission heard submissions on behalf of the applicants in
support of the application and the proceedings were adjourned;
and

WHEREAS by facsimile transmission on 6 October 1998
the Commission communicated with each of the respondent
unions advising that the proceeding had been conducted on 5
October 1998 whereat the Commission heard from the agent
for the applicants and the unions were invited to consent or
object to the Award being amended; and

WHEREAS on 16 October 1998 the Commission received
a facsimile transmission on behalf of the Construction, Min-
ing, Energy, Timberyards, Sawmills and Woodworkers Union
of Australia, Western Australian Branch, objecting to the ap-
plication; and

WHEREAS on 21 October 1998 the matter was listed for
the parties to Speak to the Minutes of the proposed order and
on that date adjourned for the parties who there entered an
appearance to consider alterations to the proposed order; and

WHEREAS on 23 April 1999 the Commission received a
facsimile transmission from the applicants requesting that the
application be withdrawn; and

WHEREAS on 23 April 1999 all respondents were notified
of the application to withdraw the substantial application;

AND WHEREAS no respondent has objected to the with-
drawal of the application in the time allowed by the
Commission, or at all;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT this application be and is hereby withdrawn.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.
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PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Managing Director, South Metropolitan College of TAFE.

No. PSACR 34 of 1998.

COMMISSIONER A.R. BEECH.

10 May 1999.

Reasons for Decision.
FOLLOWING the Reasons for Decision regarding jurisdic-
tion that issued on 18 January 1999, the matter was relisted
for hearing and determination. At the conclusion of that hear-
ing, it became apparent that the union did not pursue a number
of the matters set out in the schedule attached to the memoran-
dum of matters referred for hearing and determination. The
matters referred to in paragraphs (1)(a) and (b) are not pur-
sued. As a result, the first part of the union’s claim now seeks—

 “a declaration that the respondent has harshly and op-
pressively exercised its prerogative in that it has failed to
fairly and reasonably assess the systems and processes of
work thereby introducing a hazardous work practice.”

The second part of the Union’s claim seeks a finding that—
the respondent failed to notify the union as to the intro-
duction of change required by clause 46 of the Government
Officers’ Salaries Allowances and Conditions Award;
the respondent has attempted by vexatious means to in-
troduce a process of work rejected by Miss Ishmael and
other employees at an earlier time; and
the respondent has failed in its obligations as provided by
sections 8, 9, 29(1)(a), 29(1)(b), 29(1)(e), 30(b), 30(c)
and 30(d) of the Public Sector Management Act.

The Commission heard evidence from Susan Ishmael, a
Computer Service Operator employed by the respondent and
who has been transferred from her substantive position at its
Rockingham campus of the respondent to its Fremantle cam-
pus. The Commission also heard evidence from Alan Sefton,
the Information Systems Manager, and Mr John Wood, the
Human Resources Manager, of the respondent. As a result of
their evidence, I find as follows.

In approximately August 1997, the respondent came to the
conclusion that it was in its best interests to rotate the work
locations of the seven Computer Systems Operators at its five
campuses. Those campuses are Peel, Rockingham, Freman-
tle, Beaconsfield and Murdoch. The advantages of job rotation
seen by the respondent were that they would be exposed to
working with all aspects of information systems within the
college. Computer Systems Operators at the smaller campuses
would have the opportunity of working with systems avail-
able only at the larger campuses. Staff would have the
opportunity of working from their own initiative when on
smaller campuses where they are the Computer Systems Op-
erators. Job rotation would enable staff to work closely with,
and learn from, their colleagues. Finally, it would rotate the
workload evenly and to all members of staff and ensure that
staff gain a wide range of skills. It would have the effect of
ensuring that the college would not be in a vulnerable position
if a staff member who was the only person with the particular
skills or knowledge left the college.

It is a matter of record that the introduction of the rotation
scheme, and its subsequent variations, led to such dissatisfac-
tion amongst the Computer Systems Operators that they took
industrial action. One of their main concerns involved the trav-
elling which would be involved for individual computer system
operators depending upon the campus to which they were be-
ing rotated at any point in time relative to their place of
residence. An issue also arose regarding the additional costs
that would need to be met by the Computer Systems

Operators themselves in order to rotate from campus to cam-
pus. It is fair to say that the objectives of the rotation (Exhibit
No. B) were not of themselves in issue. Rather, it was the
consequence upon the individual Computer Systems Opera-
tors which was the cause of the difficulties. Indeed, it was the
travelling which was the final difficulty with the Computer
Systems Operators (transcript p.65) and following a number
of conferences before the Commission initiated by the union,
the respondent decided to abandon the rotation system.

In its place, the college decided to permanently transfer three
of the seven Computer Systems Operators. The evidence from
both Mr Sefton and Mr Wood is that the objectives sought to
be achieved by transferring the three Computer Systems Op-
erators are the same as the advantages of the rotation scheme.
I note in particular the evidence of Mr Sefton (at page 68) that
the objectives under the transfer arrangement did not differ
from the objectives under the rotation system, at least so far as
the movement of staff was concerned. The movement of a
Computer Systems Operator who gains experience on another
site yields the same result. While I recognise, and accept, Mr
Wood’s evidence that a permanent transfer is different from a
rotation, there can be no doubt on the evidence before the
Commission that the decision to transfer the three Computer
Systems Operators was the alternate means of achieving the
same objectives as the respondent had sought to achieve by
rotating all of the Computer Systems Operators. Ms Ishmael
was transferred to the Fremantle campus from the Rockingham
campus. I note the evidence of Mr Sefton (at page 65) that the
reason for the transfer was precisely the same as for rotation
especially for the Fremantle campus. Further, the Fremantle
campus is the biggest campus and it lacked experienced staff.
The two experienced Computer Systems Operators were at
Rockingham and therefore one would be transferred. The per-
son selected was Ms Ishmael and she was given notice on 6
April that she was to be transferred to the Fremantle campus
commencing 4 May 1999.

The Commission now turns to the Union’s claims. As the
Commission has stated in the earlier Reasons for Decision,
the issue before the Commission is whether the respondent’s
right to transfer Ms Ishmael (a right that was not challenged in
these proceedings) has been exercised so harshly or oppres-
sively towards her as to amount to an abuse of that right.
Further, the jurisdiction of the Commission to consider the
issue is restricted to matters which are not embraced within
the relevant public sector standard. The Commission has had
regard for the two decisions of the Australian Industrial Rela-
tions Commission to which Ms Caiacob referred. In Health
Services Union of Australia v Australian Unity, Wahroonga
Friendship Village (10 April 1996, Print N0763), that Com-
mission was required to consider a dispute concerning roster
changes and reclassification of one of the union’s members.
The Commission reiterated that it does not intervene in the
prerogative of management to run and organise its business in
the way in which it considers the most efficient manner. How-
ever the prerogative is subject to it not being exercised in a
manner that could be regarded as harsh, unjust or unreason-
able. In contrast, in ACT Minister for Health v The Australian
Nursing Federation (11 March 1994 Print L2261), the Com-
mission was prepared to take into account, in the context of
the Industrial Relations Reform Act 1993, that employees may
have selected the shift pattern they currently work primarily
because of family responsibilities involving child care and that
they should not be required, unless they freely agree, to alter
current shift patterns. It is also noteworthy that the issues dis-
cussed by the Commission in those two matters go to issues
that are covered by the relevant public sector standard in this
State and to that extent are matters outside jurisdiction. The
decisions are examples of transfers where the personal cir-
cumstances of employees were considered but may not be
sufficient to allow the Commission to arrive at a decision that
the changes are harsh, unjust or unreasonable. However, they
show a balancing of all factors which is the case in this juris-
diction also (s.26(1)(a)).

The first claim of the Union is that the respondent has intro-
duced a hazardous work practice. There is no suggestion that
Ms Ishmael’s work is itself in any way hazardous. As I under-
stand the claim it is directed to the driving from Rockingham
to Fremantle twice per day which is a necessary part of her
transfer to the Fremantle campus. Ms Ishmael gave evidence
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of her lack of confidence in driving following an apparently
serious motor vehicle accident she had suffered. However, this
evidence does not mean that the respondent is thereby intro-
ducing a hazardous work practice. A hazardous work practice
is one which would warrant the attention of the occupational
health and safety authorities to address the hazard. While driv-
ing may be hazardous, driving to and from work is a necessary
incident of employment for most, if not all, employees. Ms
Ishmael will obviously now have to drive further, and there-
fore for a longer period of time, than her position at
Rockingham required but it cannot be said that driving to and
from work is a hazardous work practice for her any more than
it can be said that a bus driver’s occupation constitutes a haz-
ardous work practice. The Union’s first claim is not made out.

The claim that the respondent failed to notify the union as to
the introduction of change required by clause 46 of the Gov-
ernment Officers’ Salaries Allowances and Conditions Award
is also not made out. Whilst the clause prescribes that the trans-
fer of officers to other locations can be a “significant effect”
and the employer is to notify the union where it has made a
definite decision to introduce major changes in production,
programme, organisation, structure or technology that are likely
to have significant effects on officers, I am not persuaded that
the transfer of Ms Ishmael can be called a major change as
intended by the clause.

The Union’s claim that the respondent has attempted by vexa-
tious means to introduce a process of work rejected by Ms
Ishmael and other employees at an earlier time represents the
strongest ground for the Union in this matter. While I would
not conclude that the college has been “vexatious” there can
be little doubt that the respondent is attempting to achieve the
same objectives as would have been achieved by the rotation
system by the transfer of Ms Ishmael. The validity of those
objectives to the efficiency of the respondent is not itself un-
der challenge.

Reference has already been made to the limited jurisdiction
of the Commission in issues relating to transfer. It needs to be
considered whether or not the ground relied upon by the Un-
ion is covered by one of the elements of the relevant public
sector standard. It is apparent that none of the nine elements
requiring compliance with the relevant public sector standard
can address the motives of the employer in its decision to trans-
fer. Of the relevant elements of the public sector standards,
item 2.4 is the most apposite. It reads as follows—

The organisation’s and employees’ needs are taken into
account in the transfer decision.

This element was not debated at length during the course of
the hearing. It is clear from the evidence that Ms Ishmael’s
needs, at least in the detail she chose to convey, were taken
into account by Mr Wood in the decision to transfer her (ex-
hibit K). However, the issue before the Commission is not
whether her needs were taken into account. It is whether the
respondent is seeking to introduce a process of work rejected
by Ms Ishmael and other employees at an earlier time. That is
not a matter within the relevant public sector standard. Ac-
cordingly, the Commission has the jurisdiction to deal with
this ground of the union’s claim.

It is apparent that the objections to the rotation system, par-
ticularly to the travelling and cost involved between
Rockingham and Fremantle, and which played its part in the
decision to abandon the rotation system, would also exist in
relation to the decision to transfer Ms Ishmael. Put simply, the
decision to transfer Ms Ishmael did nothing to address the
quite valid concerns regarding travelling and the cost to the
employee which was the reason for the industrial dispute which
in turn had been recognised by the respondent and which re-
sulted in its abandonment of the rotation system.

Further, I have no doubt that the proximity between the de-
cision to abandon the rotation system and to transfer meant
that the requirement to transfer was quite oppressive towards
Ms Ishmael. She had been active in identifying the difficulties
of travel and cost involved in rotation in her circumstances.
The decision to transfer her still left those problems unresolved.
Assuming that the respondent has the right to rotate the Com-
puter Systems Operators, it decided not to continue to exercise
that right for the reasons already mentioned. Assuming that
the respondent has the right to transfer Ms Ishmael it is diffi-
cult to see how it could be fair for it to then do so given that

the travelling and cost consequences for her are the same as if
she was rostered alternately at different campuses.  Indeed,
the permanency of the transfer merely entrenched the dura-
tion of the problems. The severity of these problems is, in my
view, borne out by the medical condition that has resulted in
Ms Ishmael’s continuing absence from work.

There is also considerable force in the Union’s submission
that for the transfer to achieve the stated objectives, the re-
spondent would have to transfer Ms Ishmael to another campus
at some future time. Otherwise, she would, eventually, be re-
stricted to the computer system at one location. Therefore,
although I note the evidence of the respondent that the transfer
is permanent, it must involve a compromise of the respond-
ent’s stated objectives. If Ms Ishmael’s transfer will not achieve
the respondent’s own objectives then in the circumstances of
this case, the transfer should not stand.

I therefore find that the union has succeeded in showing that
the transfer of Ms Ishmael was merely the alternative attempt
by the respondent to introduce the process of work rejected by
Ms Ishmael and other employees at an earlier time. For that
reason, I would find the transfer of Ms Ishmael to be oppres-
sive to her and I would order that the transfer be revoked. I do
not find it necessary to consider the allegation of the Union
that the respondent has failed in its obligations in certain sec-
tions of the Public Sector Management Act.

A minute of proposed order now issues.
Appearances: Mr D. Newman on behalf of the applicant.
Ms J. Caiacob on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Managing Director, South Metropolitan College of TAFE.

No. PSACR 34 of 1998.

12 May 1999.

Order.
HAVING HEARD Mr D. Newman on behalf of the applicant
and Ms J. Caiacob on behalf of the respondent the Commis-
sion pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

1. THAT the transfer of Susan Ishmael is hereby re-
voked; and

2. THAT Susan Ishmael be returned to her previous po-
sition at the Rockingham campus.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1714

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kim Douglas Adamini

and

Theodore William Arthur Harris and Ada Ellen Harris.

No. 144 of 1996.

13 May 1999.

Reasons for Decision.
COMMISSIONER C.B. PARKS: The respondents, Theodore
(“Theo”) and Ada Harris own a licensed fishing vessel the
Maureen Joy which fishes for rock lobster and upon which the
applicant had been employed as a deckhand on several differ-
ent occasions. Theo Harris, a person certificated to skipper the
vessel also usually acted in that role, his son, Colin Harris
who is also so certificated usually worked on board the vessel
as a deckhand but on occasions replaced his father as skipper
of the vessel. One other person, also a deckhand, usually con-
stituted the crew for the vessel. Mr Adamini worked for the
respondents as the second deckhand upon the maintenance and
preparation of the Maureen Joy prior to the commencement of
the 1995/96 rock lobster fishing season, and subsequently he
worked on board the vessel. On 25 January 1996 Mr Adamini
viewed his employment as ended by Colin Harris.

The Notice of Application which commenced this matter
before the Commission was filed on 7 February 1996 and al-
leges that the respondents unfairly dismissed the applicant who
had been engaged upon a fixed term contract for the period 15
November 1995 to 30 June 1996, the rock lobster fishing sea-
son. The remedy sought therein is reinstatement in employment.
The 1995/1996 rock lobster season concluded before the claims
made came to hearing before the Commission. At the outset of
the proceedings Counsel for the applicant abandoned the claim
for reinstatement and was granted leave to amend the applica-
tion to include the claim that the applicant had not been paid
benefits due to him under his contract of employment, that
being, “wages arising from a fixed term of contract of em-
ployment calculated at $120.00 per bag of the Respondents’
boat’s catch for the period 26th January 1996 to and including
the 30th June 1996 plus a bonus less wages received by the
Applicant from other employment during that period”.

It is denied by the respondents that Mr Adamini was dis-
missed from his employment and it is asserted that he
repudiated the contract of employment. The contract of em-
ployment was said not to be for a fixed term and although
entered into for the 1995/96 season it was able to be termi-
nated by the applicant or the respondents during the season.
The contract is also said not to have included some of the
terms claimed by the applicant.

Mr Adamini is a bricklayer by trade and had been plying his
trade when Colin Harris invited him to work as a deckhand for
the 1995/96 season. Express terms of employment were of-
fered by Colin Harris. These were accepted by Mr Adamini
on the day following the offer, or thereabouts. The undisputed
terms of the contract were that Mr Adamini would be paid
$100.00 per bag of the rock lobster catch for a period at the
beginning of the season and $120.00 per bag thereafter. The
lesser bag rate was to apply while Theo Harris skippered the
vessel and his son and the applicant worked as deckhands.
The greater bag rate was to apply when Theo Harris ceased to
act as skipper and Colin Harris assumed that role after which
the applicant would serve as the only deckhand. It is also com-
mon ground that the Maureen Joy would cease fishing for an
unspecified period during January 1996. According to the ap-
plicant, the vessel was to resume fishing after the January break
with Colin Harris as the skipper, and consequently from what-
ever date in January 1996 that occurred, he would thereafter
be paid the higher rate of $120.00 per bag of the catch, and
furthermore, he would also be paid a bonus at the end of the
season. It is denied by the respondents that the applicant had

been informed there was a particular time at which Theo Harris
would cease, and Colin Harris would commence to skipper
the vessel, and it is further denied that there was any undertak-
ing to pay Mr Adamini a bonus at the end of the season.

It is apposite that I provide some background to the events
which occurred in January of 1996. From the beginning of the
season until 5 January 1996 the Maureen Joy operated away
from Geraldton at a location described as Cliffhead and where
Theo Harris and Colin Harris each own separate shacks. Dur-
ing this period the applicant lodged with Colin Harris in the
shack owned by him.

The Maureen Joy ceased fishing on 5 January 1996 and did
not return to fishing until 29 January 1996. There is no evi-
dence to indicate whether or not, when the vessel ceased
fishing, there was a stipulated date at which the vessel would
return to fishing. It was understood by the applicant that dur-
ing the period that the Maureen Joy was in Geraldton there
was work to be done on the vessel in relation to the propeller,
and underneath her hull was to be repainted. There might also
be other work associated with the vessel which he could be
required to perform.

Following her return to Geraldton on 7 January 1996 the
vessel was lifted from the water and positioned on a hard stand-
ing area nearby to the Geraldton wharf facilities. There the
vessel remained until her return to the water on 25 January
1996 to sea trial a propeller which Theo Harris had brought
from Perth the previous day. That propeller proved to be un-
suitable and arrangements were made to again lift the vessel
from the water on 27 January 1996, replace the propeller, and
immediately thereafter return the vessel to the water. During
the period that the Maureen Joy was in dry dock her propeller
was removed and replaced, an oil change was performed upon
her engine, some windows were resealed, several cleaning
functions were performed on different parts of the vessel, and
underneath the hull was repainted, principally by Colin Harris.
Theo Harris was involved in the work to some degree. Mr
Adamini did not assist with any of this work.

It was apparently clear to those concerned that the break in
January 1996 would be for a period longer than whatever work
to be done on the vessel would occupy. Although Mr Adamini
was to assist with whatever work the respondents required
him to perform upon the vessel, he was otherwise free to do
what he wished during the break. Apparently no date was set
for work to commence on the Maureen Joy, or if it had, none
had been advised to Mr Adamini. It was known to Colin Harris
that there would be a period within the break during which the
applicant would be unavailable to assist with work. Accord-
ing to Mr Adamini he had informed Colin Harris of both the
reason for, and length of, his unavailability during the break
which was a commitment to perform five days of bricklaying
work.

Colin Harris says he worked upon the vessel while in dry
dock, five days out of each seven and on average from 8am
until 4pm or 4.30pm each of those days, except for a break
between approximately 12noon and 1pm daily. According to
the applicant, whilst the vessel was in dry dock, and prior to
25 January 1996, he made many attempts to contact either
Theo Harris or Colin Harris in order to ascertain whether he
was required to perform work on the vessel, and this he says
he did by numerous visits to each of, the hard stand area, the
home of Theo and Ada Harris, a work shed and property owned
by them, and by telephoning their home, all without success.
The place at which Colin Harris had lodgings during the break
was not known to Mr Adamini.

There is evidence from Richard Charles Grose that Mr
Adamini performed five days of bricklaying work for him
during January 1996 and that prior to the performance of that
work he had visited the hard stand area with the applicant on
“a couple” of occasions. There is also evidence from Tracey
Anne Cope, the defacto wife of Mr Adamini, that she accom-
panied Mr Adamini to the hard stand area during her lunch
break on 5 to 8 occasions commencing from approximately
one week after the Maureen Joy arrived in Geraldton from
Cliffhead. Given the testimony of Mr Grose regarding the pe-
riod in early January during which he kept check on the yard
and work shed owned by the respondents for the purpose of
gaining access to scaffolding stored there, and that Mr Adamini
obtained the key to gain that access a few days later, I am
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satisfied that the key was obtained on 17 January 1996 as stated
by Theo Harris. This also fits with the recollection of Ada
Harris that on or about 18 January 1996 Theo Harris told her
that Mr Adamini had obtained the key from him. I therefore
conclude that Mr Adamini obtained the key on 17 January
1996 and that it was following this date that he performed the
five days of bricklaying work, after which he returned the key
to the respondents’ home. Ada Harris recollects that on 25
January 1996, the day after her husband returned from Perth
with a propeller for the vessel, Mr Adamini visited their home
to obtain pay that was due to him and return a key. At the time
Mr Adamini indicated a wish to speak with Theo Harris who
was then occupied with visitors and it was arranged that he
return that evening to speak to Theo. Mr Adamini gave no
indication why he wished to speak to Theo Harris and he did
not return that evening, nor subsequent thereto. The key to the
workshed I find was returned to Ada Harris on 25 January
1996.

Between the return of the Maureen Joy to Geraldton and 12
January 1996 Ada Harris was absent from the family home
each day for the period of approximately 11.30am to 1.00pm
attending swimming lessons with her visiting grandchildren
whom she later accompanied to Perth on 15 January, and then
returned to Geraldton herself on 16 January 1996. There were
some afternoons prior to 25 January 1996 that Ada Harris was
absent from home for periods which she estimated were of
one or two hours duration. Ada Harris says she was present at
the family home most evenings in the material period.

It is the evidence of Theo Harris that he returned to Geraldton
from Cliffhead on or about 6 January 1996 and that, save for
one weekend, and the period 21 – 24 January 1996 when he
was in Perth, he remained in Geraldton and that he was either
at home or at his work shed during each day and was readily
contactable. About 10 or 12 January 1996 Theo Harris received
a telephone call from Ms Cope inquiring about the pay due to
Mr Adamini and an explanation was given to her regarding
the delay in payment and that such had occurred because of a
changed payment interval. Theo Harris says that Ms Cope
commented that Mr Adamini had not been aware of the changed
interval for payment and his retort to that was that Mr Adamini
was unaware of the change because he had not made contact
since his return to Geraldton. Ms Cope was equivocal whether
there was comment by Theo Harris which raised the absence
of contact from the applicant.

It is the further testimony of Theo Harris that he also com-
mented to Ms Cope that Mr Adamini “seemed to have the
shits with the world”, to which she replied, “Oh, no, it wasn’t
you, it was Colin”. Ms Cope denies that this exchange oc-
curred between Theo Harris and herself.

Theo Harris says Mr Adamini first made contact with him
on 17 January 1996 when he arrived at his home and obtained
the key to the work shed and yard from him so as to retrieve
scaffolding stored there. According to Theo Harris, because
he had had no contact from Mr Adamini before that date, and
because nothing had been said by him about the work to be
done or his employment, he, Theo Harris, decided to raise the
matter with Mr Adamini when he returned the key. Theo Harris
says that he asked the applicant to return the key promptly to
him however that did not occur. Some five or six days later the
key was returned to his home but not to him personally.

Both Theo and Colin Harris say they each attempted to con-
tact the applicant at his home via telephone on two or three
occasions, with regard to work but were unsuccessful.

I believe Mr Adamini exaggerated the extent to which he
attempted to make contact with either Theo Harris or Colin
Harris, however I am satisfied that he did make a number of
attempts to contact them and that most of those attempts prob-
ably occurred prior to the five day period he worked upon
bricklaying for Mr Grose.

Before dealing with what passed between Colin Harris and
Mr Adamini on 25 January 1996, it is appropriate to consider
some preceding events. A conversation occurred between them
on the jetty at Cliffhead about the time they ceased fishing. At
that time Mr Adamini felt that the attitude of Colin Harris
towards him had deteriorated and he therefore sought to es-
tablish where he stood. Mr Adamini questioned whether Colin
Harris wanted him to return to fishing after the January break
and he responded and said it was for Mr Adamini to decide

whether he did, or did not, return to fishing after the break. Mr
Adamini says he replied, “okay, then” and walked away. Colin
Harris says there was no reply from Mr Adamini and he sim-
ply walked away. Mr Adamini departed satisfied that he would
continue in employment after the January break. Colin Harris
held the view that the matter had not been settled and it re-
mained for Mr Adamini to decide whether he wished to return
to fishing. Colin Harris expressed the opinion to the Commis-
sion that Mr Adamini “…wasn’t interested in what he was
doing. He didn’t have his heart in the job.” That the conversa-
tion occurred regarding the continuation of employment, and
that Colin Harris did not directly answer the question posed,
nor did he attempt to encourage or discourage a continuation
of the employment, and given that they had been friends for
some time, the overall tenor of their exchange reflects that
their personal and working relationship had waned.

Mr Adamini and Colin Harris had been friends and Colin
Harris had lodged with Mr Adamini and Ms Cope for a few
weeks prior to the start of the rock lobster season. On the Sat-
urday following the return of the Maureen Joy to Geraldton,
ie. 13 January 1996, according to the sequence and version of
events given by Colin Harris, he visited the home of Mr
Adamini and Ms Cope without prior arrangement. Mr Adamini
was not present and Colin Harris spoke with Ms Cope and
retrieved a swag owned by him. Ms Cope alleges that on the
material Saturday Colin Harris said to her, “it probably wasn’t
a good idea that Kim (Adamini) came back to work” to which
she responded to the effect that he ought discuss the matter
directly with Mr Adamini. Colin Harris denies that he expressed
any view regarding Mr Adamini’s employment and says that
he asked Ms Cope to tell the applicant to meet him at the ves-
sel on the hard stand on the following Monday, ie. 15 January
1996. Mr Adamini asserts that Colin Harris retrieved the swag
and spoke with Ms Cope on Saturday, 20 January 1996. That
he says occurred although Colin Harris had telephoned him
on 18 January and it had then been arranged firstly, that he
retrieve his swag the following night, 19 January 1996, and
secondly, he would also speak with Colin Harris about his
intentions regarding work which Colin Harris had queried.
After the visit by Colin Harris, Ms Cope informed him that
Colin Harris had said that it was not a good idea for him to
return to work.

Upon being so informed by Ms Cope, Mr Adamini says he
sought legal advice “to find out (his) rights” and in the follow-
ing week he attempted to locate Colin Harris and finally met
with him on 25 January 1996.

On 25 January 1996 Mr Adamini visited the work shed and
yard to speak with Colin Harris. The subject of work was
broached by Mr Adamini. Although each has a different ver-
sion of what was said, Mr Adamini plainly sought to establish
where he stood regarding his employment. On his version,
Colin Harris then stated, “Theo thought it wouldn’t be a good
idea if you came back. Your heart is not in your job”. Accord-
ing to Colin Harris he was asked “Well do you want me back
or not?” to which he replied “Oh, it’s probably not for the
best.” Mr Adamini then made mention of the pre-season main-
tenance work he had performed upon the Maureen Joy and
that he ought be recompensed for that work. Colin Harris pro-
posed that the value of that work be set off against unpaid
work he had performed when assisting Mr Adamini with brick-
laying. Mr Adamini rejected the proposition and Colin Harris
then suggested that he address the matter for recompense with
Theo Harris. It was subsequent to this event that Mr Adamini
visited the house of Theo and Ada Harris on 25 January 1996.

Mr Adamini stated that his meeting with Colin Harris on 25
January 1996 occurred in the “following week” to that in which
he obtained legal advice, given his usage of the term “week”
elsewhere, such is a reference to the week reckoned from
Monday to Sunday which next followed upon the Saturday
visit of Colin Harris.

If Mr Adamini were correct that his ill fated meeting with
Colin Harris on Thursday 25 January 1996 occurred in the
week which followed the week in which he obtained legal
advice, based on the reasonable presumption that the advice
was not obtained on the same weekend Colin Harris had the
conversation with Ms Cope, the Saturday conversation could
not have happened on 20 January and would have had to have
happened on the previous Saturday, 13 January 1996, as Colin
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Harris claims. However, given the thrust of the statement al-
legedly made by Colin Harris, and that it is said to have
prompted the seeking of legal advice, had such been uttered
on 13 January 1996 it is beyond belief that Mr Adamini would
not have raised it when he obtained the key on 17 January
1996. Hence I believe that the visit of Colin Harris to pick up
his swag occurred on 20 January 1996 as Mr Adamini claims
and the applicant is mistaken as to when he obtained legal
advice.

It is uncontested evidence that Mr Adamini had obtained
legal advice prior to speaking with Colin Harris on 25 January
1996. Colin Harris is said not to have been present at the work-
shop when Mr Adamini arrived but arrived after he had waited
at the premises two hours. Colin Harris asserts that he was
present when Mr Adamini arrived and that he was about to
lock the premises and depart.

Theo Harris told the Commission there was only one key to
the workshop and yard and that key was, on the evidence of
Ada Harris, not returned into their possession by the applicant
until after he met with Colin Harris on 25 January 1996. Hence
I conclude that the workshop and yard were not unlocked and
Colin Harris could not have been on the premises and about to
depart at the time Mr Adamini arrived. The evidence of Mr
Adamini is therefore to be preferred and I find that he arrived
at the workshop and yard ahead of Colin Harris and I also find
that he waited in the vicinity of two hours before Colin Harris
arrived.

That the applicant waited at the workshop and yard for the
length of time that he did in order to meet with Colin Harris,
compared with each of his previous attempts to contact Colin
Harris which were no more than passing visits, indicates that
Mr Adamini had a more compelling reason and therefore a
greater determination to meet with Colin Harris than had pre-
viously been the case. In am in no doubt that this visit was
prompted by what Colin Harris was alleged to have said to Ms
Cope, and probably also influenced by the legal advice re-
ceived, and was embarked upon in order to establish directly
with Colin Harris exactly where he stood regarding his em-
ployment.

Although there is no evidence as to the dates when Colin
Harris worked upon the Maureen Joy in January, the vessel
had been in dry dock thirteen days at 20 January and was re-
turned to the water five days later and therefore I believe that
Colin Harris had completed much of the maintenance work
prior to 20 January 1996. That the applicant had failed to as-
sist with the maintenance work or to enquire whether he was
required to work knowing there was work to be done, I am
satisfied, served to reinforce with Colin Harris the opinion he
held at the time the vessel ceased fishing ie. Mr Adamini was
not interested, and “(he) didn’t have his heart” in the job. He
therefore preferred that the employment of Mr Adamini be
ended and he not return to fishing, a state of mind I am sure
Colin Harris arrived at by 20 January, and which he translated
into the statement to Ms Cope on 20 January 1996 she claims
was made to her.

Neither Theo nor Ada Harris had any direct dealings with
Mr Adamini regarding the terms of his engagement to work
for them. Mr Adamini was known to them, he was considered
suitable for re-employment and Colin Harris was authorised
to offer him employment on specified terms. Mr Adamini con-
veyed his acceptance of the employment proposal to Colin
Harris. Throughout this process Colin Harris acted for, and on
behalf of his parents, the employers of the applicant. What
organisation and control there was of Mr Adamini in relation
to the performance of pre-season work upon the Maureen Joy
was exercised by Colin Harris. It is self evident that during the
time Colin Harris would skipper the Maureen Joy he would be
the person to whom the applicant would answer in his daily
work. Hence, in light of what Colin Harris had said to Ms
Cope, it is not surprising that Mr Adamini went to Colin Harris
to address the matter with him.

Colin Harris professed to have the power to “hire and fire,”
ie the decision to engage or dismiss a deckhand only during
the times he acts in the role of skipper and has charge of the
vessel. Theo Harris gave no evidence regarding this assertion.
Notwithstanding Theo Harris only made express mention of
holding that power when “on board”, which I have taken to
mean whilst he acted in the role of skipper, such generally

resided with him as the employer and is evident from his deci-
sion that Mr Adamini be engaged and his authorisation of Colin
Harris to proceed with that.

I am not convinced by Mr Adamini that Colin Harris indi-
cated to him that his father did not want him to return to fishing.
What he says he imparted to Mr Adamini on the day, that is, it
would be better if he did not return, is consistent in substance
to that he conveyed to Ms Cope five days earlier. Although
Colin Harris did not admit that it suited him not to have Mr
Adamini return to fishing, I believe he genuinely did not at-
tempt to effect a dismissal, nor did he purport to do so in the
name of his father. He certainly conveyed to Mr Adamini his
view that he ought not return. There was however no impera-
tive he not return, consequently it was for the applicant to
accept or reject the idea. Mr Adamini mistakenly concluded
he had been dismissed. Absent a dismissal, there was no un-
fair dismissal and the claim made pursuant to s29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act) therefore fails.

It is unfortunate that Mr Adamini did not return to the home
of Ada and Theo Harris and avail himself of the opportunity to
address the matter with Theo Harris on the evening of 25 Janu-
ary 1996. Theo Harris although aware there was some conflict
between his son and Mr Adamini, he was unaware of the events
of that day. According to Theo Harris he was satisfied to con-
tinue the employment of Mr Adamini. A position I believe to
be genuine and subsequently evidenced by his preparedness
to have the applicant return fishing immediately upon becom-
ing aware that Mr Adamini believed himself to have been
dismissed.

What were the terms of the contract of employment? Colin
Harris suggested to his father, Theo Harris, that Mr Adamini
was likely to be available for employment. Theo Harris ap-
proved of Mr Adamini and set the terms of employment for
his son to convey to the applicant. Those terms did not pro-
vide for a bonus or the declaration of a date at which he would
cease to skipper the vessel. Colin Harris says his father had
indicated he would cease to skipper during the season but did
not indicate when that would occur, however he did know that
Theo Harris would continue as skipper after the proposed Janu-
ary break. The previous season Theo Harris had relinquished
the role as skipper at the end of March.

It was plain on the evidence that Colin Harris did not have,
and understood he did not have, the general authority to set
the terms of engagement and to effect an engagement, or the
dismissal, of Mr Adamini. He was said to have the authority
to engage and dismiss a deckhand when he acted as skipper
and the vessel and crew were in his charge. That being so, I do
not consider it feasible that Colin Harris offered to engage Mr
Adamini on terms, and under a condition, different to those he
plainly understood his father had set. Hence I conclude that a
bonus was not a term of the employment contract and the
$120.00 per bag rate was to apply from when Theo Harris
relinquished the role of shipper, at a date to be later decided or
disclosed by him. Additionally, had there been some mention
of a bonus it could be viewed no higher than a possible con-
sideration there being no promise in quantum, nor a promised
scheme of calculation to deliver a quantum.

Mr Adamini was engaged to work the 1995/1996 season.
That also involved work prior to the start of the actual fishing
season and may have involved some minor work at the end
thereof. The applicant claims that his engagement was by na-
ture for a fixed term.

According to Theo and Colin Harris, and Bevan James
Taylor, a deckhand of approximately thirteen years experience,
it is common practice in the industry for deckhands to be en-
gaged for “the season” but that is not intended to mean, nor
does it mean, that the employer and the deckhand are bound to
each other for the length of the season. Deckhands are entitled
to end their employment during the season, or the employer
may terminate the employment, some commonplace reasons
being the like of tardiness or unsatisfactory performance. Mr
Adamini was not asked to indicate what was his understand-
ing of being engaged for the season meant when he accepted
the offer made to him. Nor was he asked if he agreed that the
practice within the industry was that evidenced on behalf of
the respondents. Notwithstanding, the conversation between
Mr Adamini and Colin Harris on the jetty at Cliffhead reveals
that the applicant did not view the relationship as one where
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the respondents were bound to retain his services and equally
the reply he received from Colin Harris indicated was that Mr
Adamini was not bound to continue his employment. Further-
more, on 25 January 1996 when Colin Harris is alleged to
have dismissed the applicant, Mr Adamini gave no indication
that he viewed the employment as subject to a fixed term. He
had previously obtained legal advice and consequently had
the opportunity to establish his alleged contract rights. He did
not however assert that he was contracted to the end of the
season and that carried with it certain rights or entitlements,
or obligations for his employers. The concern expressed by
Mr Adamini was only obliquely related to the overall earnings
he might have received in relation to the remainder of the sea-
son. The earnings received whilst fishing, when dependent upon
the catch, are paid in satisfaction for the work entailed with
fishing, and for whatever maintenance work is performed pre-
season, in-season and post-season. Mr Adamini viewed it as
unfair that he had performed what to his mind was more than
reasonable pre-season work and which had not been recom-
pensed by his earnings to that time.

I accept as correct that it is the industry practice to engage
deckhands with reference to the current season but that the
contracts entered into are terminable during the season. Plainly
the respondents did not intend to engage Mr Adamini on a
fixed term contract nor am I convinced that he accepted the
employment upon the understanding that it had that character
and was therefore able to be lawfully terminated either by him,
or alternatively by his employers. The material employment
contract was not for a fixed term.

In light of the foregoing conclusions upon the terms of the
contract I turn to deal with the claims, introduced by amend-
ment, that Mr Adamini has been denied benefits he was due
under his contract of employment. They are twofold, firstly,
that a sum of wages is due based on the premise that a fixed
term contract had existed, and secondly, that a bonus payment
had been promised, both of which the Commission has found
were not terms of the contract of employment. The claims
made pursuant to s.29(1)(b)(ii) of the Act will therefore be
dismissed.

Appearances: Mr D. Armstrong (of Counsel) on behalf of
the applicant

Mr I. Morrison (of Counsel) and with him Mr E. Leach (of
Counsel) on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kim Douglas Adamini

and

Theodore William Arthur Harris and Ada Ellen Harris.

No. 144 of 1996.

13 May 1999.

Order.
HAVING heard Mr D. Armstrong (of Counsel) on behalf of
the applicant and Mr I. Morrison (of Counsel) and with him
Mr E. Leach (of Counsel) on behalf of the respondent the
Commission, pursuant to the power conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application, as amended by leave of the Com-
mission, be and is hereby dismissed.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lee Boyd
and

Top Gear Wreckers.
No. 54 of 1999.

13 May 1999.
Reasons for Decision.

COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(ii) of the Industrial Relations Act,
1979. By it Lee Boyd (“the applicant”) claims he has been
denied contractual benefits due him under a contract of em-
ployment with Top Gear Wreckers (“the respondent”) of 25
Wotton Street, Bayswater WA 6053. The entitlements claimed
as due are accrued holiday pay ($270.10) and one week’s pay
in lieu of notice ($584.00), both figures being said to be be-
fore any taxation deductions.

The matter was listed for conciliation proceedings but, while
the applicant attended at the time listed, there was no appear-
ance by or on behalf of the respondent and the conference did
not proceed. Being satisfied that any further attempt at con-
ciliation would be unavailing, the claim was referred for hearing
and determination.

The hearing proceeded on 7 May 1999. Notices of that hear-
ing were forwarded to each party. The applicant represented
himself at that hearing. There was no appearance by or on
behalf of the respondent at any time.

Notwithstanding the absence of any appearance by or for
the respondent the onus to prove his claim on the balance of
probabilities lay with the applicant.

The applicant made submissions and gave sworn evidence.
He also produced a copy of a document headed “Centrelink
Employment Separation Certificate” identifying him as an
employee, he says, of the previous owner of the business.

The applicant’s evidence can be summarised as follows. He
had been employed by the previous owner of the business.
That employment ceased at the time the business was sold
with all entitlements then due being paid out. The applicant
was employed in the business after the new owners took over.
This employment was full time and commenced on 11 No-
vember 1998. The respondent’s business involves motor vehicle
wrecking and sales of parts. The applicant’s duties included
counter sales work, retailing of parts, some mechanical work
and assisting in the workshop. The business is managed by a
Mr Gavin Nevin. The agreed rate of pay was $450.00 nett
after taxation. That rate was paid weekly without exception
by the respondent until the employment was terminated by
Nevin on 23 December 1998. The applicant says the employ-
ment was terminated after he refused to take a pay reduction
of $100.00 nett per week. According to him the dismissal was
effected without notice and no payment in lieu of notice was
made. While the applicant considers the termination was un-
fair, he says that as he has found other employment he decided
not pursue that claim. What he seeks is an order for payment
of entitlements particularised above, which he says are due
under the contract.

Having had the advantage of seeing the applicant in the wit-
ness box I am satisfied as to his credibility in this matter and
having regard for the evidence I have concluded that there
was a contract of employment in the terms claimed by the
applicant and that the employment ended in the manner de-
scribed by him and without any payment in lieu of notice.

While it appears that notice of termination was not a condi-
tion discussed by the parties on entering into the contract I
consider it open to imply, on the basis of weekly payment of
wages, that it was a term of the contract that one week’s notice
of termination applied, and in lieu, an equivalent payment.
And I accept that the claim for a pro rata entitlement to annual
leave has been made out and that the accrual amounted to 18.5
hours at the point of termination for the sum claimed. An or-
der for the sums claimed will issue.

Appearances:  The applicant appeared on his own behalf.
There was no appearance by or on behalf of the respondent.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1718

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lee Boyd

and

Top Gear Wreckers.

No. 54 of 1999.

13 May 1999.
Order.

HAVING heard the applicant on his own behalf and there be-
ing no appearance by or on behalf of the respondent, now
therefore, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 do hereby order —

THAT Top Gear Wreckers pay the sum of $1,054.10 to
Lee Boyd, of PO Box 549 Mirrabooka WA 6061 within
fourteen (14) days of the 12th day of May 1999.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Wayne Clarke

and

Quinns Baptist College Inc.

No. 2240 of 1998.

COMMISSIONER P E SCOTT.

2 June 1999.

Reasons for Decision.
THE COMMISSIONER: The Applicant claims that he has
been harshly, oppressively or unfairly dismissed from his em-
ployment with the Respondent. The Applicant seeks
reinstatement and compensation for the unfair dismissal. The
essence of the Respondent’s position is set out in its Notice of
Answer and Counter Proposal which is—

“The College effected termination with effect from 31
December 1998, having originally intended to so act in
May 1998, but retracting from that position in the belief
that it was contractually bound to observe the terms of
the ‘one year contract’.
The decision to so terminate was made on the basis of the
unsatisfactory teaching performance of Mr Clarke’s in
the Year 4 class up to May 1998, and in particular his
inadequacies relating to (but no isolated to) discipline
measures in his Class, and also with student supervision.
The College had put in place, in respect of such matters,
a range of measures to assist in the overcoming of those
inadequacies. No satisfactory resolutions of the problems,
however, were forthcoming.
The College was therefore obliged to relieve Mr Clarke
of the responsibility of the Year 4 class. Ultimately, a
Support position was created within the College for him,
until the end of the year. Such position was not replicated
in 1999.”

The Commission has heard evidence from the Applicant;
from Carrie Marguerite Olsen, who was employed by the Re-
spondent in 1998; Nicola Clair Susan Carey, who was
employed as a teacher for the Respondent between 1996 and
1997; Ann Geraldine Ford, the parent of a student attending
the Respondent’s school; Russell Robert George Hunt, a teacher
employed by the Respondent; Lucy Fiona Twining, the Re-
spondent’s Principal; and Christopher Gerald Robinson, the
Chairman of the Board of the Respondent.

I have considered all of the evidence in this matter. I do not
intend to recite all aspects of it, but set out below the essential

elements of that evidence and my conclusions about the cir-
cumstances of the Applicant’s employment and termination.

The Applicant’s employment commenced at the beginning
of 1998 following his applying for and being interviewed for
a position as a teacher. He received a letter dated 21 Novem-
ber 1998 which offered him employment under certain
conditions. The relevant parts of that letter state—

“Dear Kevin
The Board of the Quinns Baptist College wishes to ex-
tend to you an offer for the appointment as the Year 4
teacher. The potential for this College as a Christian min-
istry depends in a large part on our faithfulness,
perseverance and prayer. We trust that the vision which
led you to apply for this position will be sustained and
realised.
We would like you to commence this position as of 21st
January, 1998 which is one week prior to the school year
beginning, under the following conditions.
1. Salary is paid according to the Independent Schools

Teachers’ Award as supplemented by enterprise bar-
gaining, with a base annual salary of a Bachelor of
Arts (Education).

2. Staff and students attend in accordance with the pub-
lished Association of Independent Schools of Western
Australia dates as modified by this College.

3. Staff are initially appointed on a one year contract.
During the year, the Principal will conduct term re-
views and face to face conferences to ascertain
personal performance levels for staff. At the end of
the year, the contract may be terminated, renewed,
or a permanent position offered.

Our decision to invite you to this appointment follows
our consideration of your professional qualifications and
Christian life. It is also a condition of your employment
that each of these is suitably maintained as seen in formal
association, and in your personal life and growth.
I trust that this offer is acceptable and request that you
sign one copy of the acceptance and return it to me as
soon as possible.
Yours sincerely”

(Exhibit A1 (KC 1))
The letter of employment dated 21 November 1997 refers to

staff being initially appointed on a one year contract, during
which time performance will be reviewed. At the end of the
year, the contract may be terminated, renewed or a permanent
position offered. From the evidence, particularly that of Mr
Robinson, I conclude that if the performance of the teacher
was satisfactory at the completion of the year, then a perma-
nent position would be offered. I will deal later with whether
this was the contract which existed between the parties at the
time the employment terminated.

The circumstances which existed prior to the Applicant’s
employment include that in 1997, the Year 3 had been a diffi-
cult class, if not the most difficult class within the school. I
accept the evidence that there was a good deal of concern by
parents about the level of noise, the amount of disruption and
the lack of control in the class. There was sufficient parental
concern for matters to have been raised with the Respondent
prior to 1998. There is evidence that the teacher of the Year 3
class in 1997 had experienced real difficulties in managing
that class. When the Applicant commenced teaching the Year
4 class at the beginning of 1998, the problems experienced in
the previous year still existed. The difficult Year 3 class from
1997 became the difficult Year 4 class for 1998. During the
Applicant’s job interview, it was put to him that the class which
the Respondent proposed to allocate to the Applicant was a
difficult one. I note that although one disruptive student from
the previous year was no longer there, the Applicant gave evi-
dence that of the 28 or 29 students within the class, seven
students had learning difficulties, two of whom had attention
deficit disorder and had to take medication. Ms Twining’s evi-
dence included that a number of these students had failed in
previous years because of problems experienced. The Appli-
cant was a newly qualified, inexperienced teacher. The
Respondent allocated him this difficult class.

There can be no doubt that the Applicant had problems in
managing and controlling this class. During the first term, the
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Principal attempted to assist the Applicant to identify and im-
plement strategies to overcome these problems. I am satisfied
that there were informal discussions between Ms Twining and
the Applicant during this period about the difficulties which
Ms Twining had observed in the Applicant attempting to con-
trol this class. The formal assessment dated 9 April 1998,
undertaken by Ms Twining of the Applicant’s performance,
clearly raised issues of this nature but it did so in an encourag-
ing and helpful manner. The attached evaluation shows that a
vast majority of the ratings for the Applicant were either aver-
age (12) or fair (17), with punctuality, general room appearance
and classroom control being rated as poor. Only friendliness
and co-operation, and health were rated as good. There were
no categories in which the Applicant was rated as excellent
(Exhibit A1 (KC 3)).

The Applicant was to discuss this report and evaluation with
the Principal, however, no appointment eventuated and there
is dispute between the parties as to why this did not occur and
who is at fault. The Applicant’s failure to make this appoint-
ment angered Ms Twining but she did not raise this matter
with the Applicant.

During the first couple of weeks of Term 2, a number par-
ents raised concerns with Ms Twining about control of the
Year 4 class. Ms Twining was also gravely concerned about
what she saw as an explosive situation. Ms Twining discussed
the matter with Mr Robinson and on Friday 8 May 1998, Mr
Robinson spoke with the Applicant. Mr Robinson has given
evidence that during this discussion, the Applicant became
distressed and started crying. He says that he did not raise
with the Applicant the prospect that the Respondent would
terminate the Applicant’s employment but encouraged the
Applicant to think about his career choice.

Mr Robinson says that Exhibit R7 is a list of those matters
he discussed with the Applicant during that meeting. I have
serious reservations as to whether this is so and believe that it
is unlikely that a person in Mr Robinson’s position would, in
the circumstances of this discussion with the Applicant, dis-
cuss the re-allocation of particular teachers to particular
classrooms as a means of resolving the difficulty. It is more
likely that this list was drawn up during discussions with Ms
Twining or at some time other than in discussions with the
Applicant.

In any event, Mr Robinson and the Applicant spoke further
on 11 May 1998. During those discussions it was suggested
that the Applicant resign. The Respondent contends that dur-
ing this discussion the Applicant indicated an intention to
resign. However, no resignation was ever tendered by the
Applicant. The Respondent says that an inference was clear in
the discussions between Mr Robinson and the Applicant that
if the Applicant did not resign then he would be dismissed and
provided with the six week’s notice.

Mr Robinson and the Applicant discussed options for the
Applicant to continue teaching. The Applicant says that he put
forward some eight options. Ms Twining says that the option
of splitting the class suggested by the Applicant was not prac-
tical because there was no spare room and no spare teacher to
enable this to occur. She rejected the option of the Applicant
swapping classes with another teacher because she thought he
had to deal with the class where his classroom management
was the problem.

That day, 11 May 1998, the Applicant was removed from
teaching the Year 4 class. Ms Twining restructured the teach-
ing allocation to combine two small Year 1 classes, and other
classes were reorganised so that Mrs Robinson, an experienced
teacher, took over Year 4. The Applicant was to be allocated
other duties. Ms Twining allocated the Applicant to perform
some work in the library, to teach computing to small groups,
to undertake testing, and eventually also to undertake some
classroom teaching relieving other teachers on DOTT time,
and also taking Ms Twining’s classes except for the Year 4
handwriting class. According to Mr Robinson, these teaching
duties were allocated to the Applicant partly because Mr
Robinson was concerned that the Applicant should not simply
be put away in the library, but should also have some teaching
so as to enable the Respondent to assess him and so that he
could continue to be seen to play an active role in life of the
school. The need to continue to assess the Applicant had been

raised by The Independent Schools Salaried Officers’ Asso-
ciation of Western Australia, Industrial Union of Workers
(“ISSOA”) in its dealings with the Respondent.

A notice was sent parents to say that the Applicant would be
leaving at the end of Term 2. However, the evidence shows
that the Applicant did not resign. Following the Applicant’s
failure to resign, it was the Respondent’s intention to dismiss
him, until it had discussions with the ISSOA.

The ISSOA became involved and discussed the matter with
Ms Twining and also with Mr Robinson. Following these dis-
cussions, the Respondent decided not to terminate the
Applicant’s employment at that time, not to rely on the proba-
tionary terms of an enterprise bargaining agreement (which
was not actually applicable to the Respondent) but, on the ad-
vice of the ISSOA representative involved in those discussions,
to follow the induction policy contained in the Independent
Schools’ Teachers’ Award 1976 (“the Award”).

Between 11 May and mid June 1998, a good deal of corre-
spondence was exchanged between the Applicant and Ms
Twining. Some of this correspondence was aimed at address-
ing the Applicant’s strategies for classroom management.
However, two of those pieces of correspondence originating
from Ms Twining were official warnings to the Applicant. Ms
Twining denies that the purpose of the correspondence be-
tween her and the Applicant in May and June 1998 was to
pressure the Applicant to resign after she had believed that he
was going to resign but failed to do so. I have considered those
warnings and their nature, the fact that the Applicant was not
challenged on his evidence regarding those warnings, and the
Applicant’s response put in writing to Ms Twining. I also note
that—

1. the Respondent decided that the Applicant’s failure
to manage the Year 4 class meant that he should be
removed from that class and from his contracted
teaching duties;

2. the Respondent temporarily abandoned its intention
to terminate the Applicant’s employment due to the
intervention of the ISSOA; and

3. the ISSOA suggested that the Respondent should fol-
low the induction process,

When one considers these three things and the warnings, it
seems that the Respondent, and in particular Ms Twining, set
about insuring that the Applicant’s employment record con-
tained reference to matters about the Applicant’s performance
with which Ms Twining was not satisfied. She did not respond
to the Applicant’s response to the warnings. I am not satisfied
that, in the circumstances, those warnings were of a serious
nature. In any event, the Respondent does not rely on those
warnings as specific justification for the termination of em-
ployment.

On 12 June 1998, the Applicant received a letter from Mr
Robinson advising him that following discussions with the
ISSOA, his employment would continue until the end of Term
3.

Some time early in Term 3, Ms Twining undertook a further
report and evaluation of the Applicant’s performance cover-
ing Term 2 and early Term 3 (Exhibit A1 (KC27)). This report
is far more positive in its comments about the Applicant’s per-
formance including—

1. Under 2.2—Support, where the previous report had
comments relating to the need to improve classroom
control, this report states that the Applicant was “de-
veloping soundly”, had “increased awareness of
learning from others” and “just needs to grow in the
“ownership” of responsibilities.”

2. Under 3.3—Teaching, under the subheading of Con-
trol of Students, where he had previously had notes
to the effect that the area required a thorough revisit
and development of workable/successful strategies,
this report said that Ms Twining was “pleased with
the progress shown”. The comments which followed
were ones of encouragement.

3. The evaluation attached to this report showed that
no areas of the Applicant’s performance were rated
as poor, 4 were rated as fair, 19 were average and 10
were good.

Clearly, there was a real improvement in his performance.
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As noted earlier, the Applicant had received a letter to indi-
cate that his employment would terminate at the end of Term
3. However, according to Mr Robinson, at around the end of
Term 3 he unsuccessfully attempted to contact the ISSOA rep-
resentative who had been involved in discussions with him
and because she was unavailable, he decided not to take any
action to bring about the termination of employment at that
time. On this basis, the employment simply continued into
Term 4 without there being any discussion with or written
advice to the Applicant about the Respondent’s intentions. He
simply continued in employment. Further, there were no fur-
ther formal assessments of his performance.

Ms Twining says that, although the Applicant’s performance
appears to have improved, this improvement occurred in class-
rooms which were already under control and which were
managed by other teachers, that the Applicant only went into
those classrooms on a lesson-by-lesson basis and did not have
the responsibility of the overall day-by-day management of
any particular class. The evidence in this regard is somewhat
confusing. On one hand, Ms Twining does not agree that teach-
ers new to a room might be taken advantage of by the children.
She says that if such a situation occurred the teacher would be
required to employ strategies to bring the classroom under
control. On the other hand, Ms Twining appears to recognise,
through her comments about matters she had discussed with
teachers undertaking their practicum when she was involved
with training teachers at Edith Cowan University, that there
would be a need to direct teachers as to how to bring a class
under control in circumstances where they do not have the
overall management of a class and are teaching the class for a
short period.

Ms Twining acknowledges that the Applicant was never
warned that if things did not improve his job would be in jeop-
ardy. She says that there were two written warnings issued to
the Applicant and that there may have been a third warning,
but she can not recall, and there is no record before the Com-
mission of any third warning. The last warning recorded in
writing to the Applicant was in June 1998.

Close to the end of Term 4, Mr Robinson discussed with Ms
Twining whether to confirm the appointment of 3 other teach-
ers who had been new to the school in 1998. Mr Robinson
said that they would need to do something about the Applicant
and it was decided that his employment would come to an
end. Mr Robinson says that he did not believe that the Appli-
cant’s performance had improved since his removal from the
Year 4 class. The reason for the dismissal was, according to
Mr Robinson’s evidence, the Applicant’s unsatisfactory teach-
ing performance up until May 1998. He says that he had
discussed a number of options, but there was no real option
but to terminate. The matter was not discussed with the Appli-
cant. Mr Robinson then delivered to the Applicant a letter dated
30 November 1998 and signed by Ms Twining stating that—

“On the 21st November 1997 we offered you a position
at Quinns Baptist College for a one year period. You ac-
cepted that letter and its contents as conditions of your
employment on 1 December 1997.
On the basis of these letters and ongoing discussions with
Teresa Howe of ISSOA on your behalf we have to advise
that your one-year contract will be terminated on 31 De-
cember 1998.”

(Exhibit R8)
I accept that the Applicant was not competent in controlling

the Year 4 class in Term 1 and during the first weeks of Term
2. There was clearly a problem in his performance in that re-
gard. There were also other problems with his performance.
However, I conclude that he was unfairly dismissed because—

1. The Applicant was an inexperienced, new teacher,
put into a class known from the previous year to be
difficult, with a relatively high proportion of students
having problems. Even if he had been an average
performer, as an inexperienced teacher, it is likely
that the Applicant would have had difficulties in
bringing this class under control. By the second week
of Term 2, he appears to have been demoralised and
under a good deal of stress. I believe that it was un-
fair to have allocated this class to him, and then
expected him, as an inexperienced teacher, to have
brought it under control when it had not previously

been unable to be brought under control. To have
based his dismissal on this failure was unfair.

2. When the Applicant made reasonable suggestions to
manage the problem or which would have given him
an opportunity to gain some confidence and some
experience, such as splitting the class or swapping
him with another teacher, these were rejected, the
first on the basis that there was no spare classroom
and no spare teacher. Yet, the actions of the Respond-
ent in restructuring the school by combining the two
Year 1 classes created the spare teacher and the spare
classroom. It created a spare teacher in the form of
the Applicant who was initially put into non-teach-
ing duties. Further, his suggestion of being swapped
with an experienced teacher may well have given
the Applicant the opportunity to gain the experience
and confidence which may have resulted in his be-
ing able to perform at an adequate level. An
experienced teacher was allocated to the Year 4 class
on his removal. There seems to be some lack of logic
in refusing to swap the Applicant with another teacher
on the grounds that the Applicant had to deal with
the issue of classroom management with the class in
which he was having trouble. Yet he was removed
from that class.

3. Following the discussions with the ISSOA, Mr
Robinson wanted the Applicant given some teach-
ing duties so that he could be assessed. However,
this assessment (and his improvement) were irrel-
evant because the Respondent terminated the
employment due to the Applicant’s failure up until
May 1998 to control the class to which he was allo-
cated for Term 1 and some of Term 2.

4. Although the Applicant had been told, after some
inquiries on his part, following some period of un-
certainty after his removal from his class, that his
employment would terminate at the end of Term 3,
nothing happened—he was neither reassured nor put
on notice about any intentions on the part of the Re-
spondent. At the end of the year, without any
discussion or forewarning, the Respondent termi-
nated the Applicant’s employment, relying on matters
some six months old.

As to the question of the Applicant’s contract which I fore-
shadowed earlier, I note that on 11 May 1998, the Respondent,
for what it said were good reasons, unilaterally changed the
contract to remove the Applicant from his Year 4 classroom
teacher role to which he had been contracted, allegedly for
one year. In June 1998, the Respondent further amended the
contract to say that his employment would terminate at the
end of Term 3. The Respondent did not terminate the contract
at the end of Term 3 but allowed the Applicant to continue in
employment without any termination date specified. I do not
intend to conclude whether or not the terms of the contract
which was initially entered into by the parties, and said to be
for one year, was either valid or an arrangement available in
accordance with the Award, on the basis that such a finding is
not necessary. Clearly, that contract did not exist at the time
the Respondent brought about the termination at the end of
1998. It had been superseded by the Respondent changing both
the basis on which the Applicant was employed (ie as the Year
4 teacher) and his termination date, firstly to make that termi-
nation date the end of year Term 3 and secondly to disregard
that termination date. The Applicant was entitled to conclude
that he might have ongoing employment with the Respondent.
The Respondent was no longer entitled to rely on any fixed
term contract (if one had been established at the beginning of
1998).

Accordingly, the Respondent’s termination of the Applicant’s
employment in November 1998, having placed him in an un-
fair situation at the commencement of his employment, having
rejected reasonable and possible suggestions which would have
given both parties an opportunity to recover the situation, hav-
ing failed to take account of the significant improvement in
his performance between May and approximately October, and
having failed to consider the prospects for his future employ-
ment in any meaningful way but simply relying on his failure
to deal with the Year 4 class up until 8 May 1998, constitutes
unfairness which requires the Commission’s intervention.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 172179 W.A.I.G.

Section 23A of the Industrial Relations Act 1979, provides
that the prime remedy for an employee who has been harshly,
oppressively or unfairly dismissed from employment is rein-
statement or re-employment. Compensation in lieu of
reinstatement is only available where the Commission is sat-
isfied that reinstatement or re-employment is impracticable or
where the employer agrees to pay compensation instead of re-
employment or reinstatement. The test as to whether
re-employment or reinstatement is impracticable does not rely
on the question of whether it is inconvenient, or embarrass-
ing, or whether the parties do not wish to have the relationship
re-established. A number of factors satisfy me that reinstate-
ment is practicable in these circumstances. There was no
animosity demonstrated between the Applicant and the Re-
spondent. On the contrary, Mr Robinson appeared particularly
concerned for the Applicant’s well being in May 1998, and
there was no evidence of any change in that attitude during the
remainder of the year. There was no sign of any particular
difficulty between the Applicant and the Principal other than
in the period around May and June 1998, however I note that
Ms Twining is leaving school before the end of Term 2. I have
noted the Respondent’s financial position in that it is said that
it is in overdraft. There is nothing further before me to demon-
strate that the Applicant’s reinstatement is impracticable. There
may be a requirement on the Respondent to rearrange its staff-
ing or its costs otherwise, but I am of the strong view that the
Applicant should have an opportunity to prove himself in his
chosen career in a reasonable situation. That is not to say that
I have concluded that the Applicant will prove himself, rather
he needs to be given the proper opportunity to do that, a mat-
ter envisaged within Appendix 1, Clause 2—Induction of the
Independent Schools’ Teachers’ Award 1976. Accordingly, I
intend to order that on the Applicant presenting himself for
work, no later than the start of Term 3 1999, the Respondent
shall reinstate him in employment in a no less favourable po-
sition than he held when originally employed, that is, that he
is to be the teacher of the Year 4 class, or some comparable
class but not the class which in 1998 was Year 4. The parties
should confer as to whether, because of the nature of the work
and the possible need for the Applicant to undertake some pre-
paratory work prior to commencing work at the commencement
of Term 3, the Applicant and Respondent should meet in the
weeks prior to the commencement of Term 3. The Applicant
should be reinstated and put into the position he would have
been in had it not been for his unfair dismissal. That position
is both the actual position he held or one of the same nature,
and the financial situation so that he should suffer no financial
loss. Save for the period when the Applicant has had other
employment, his employment with the Respondent is to be
deemed continuous.

As to the question of loss, the Applicant has attempted to
mitigate his loss by applying for other positions which he is
qualified to fill. The evidence before me is that the Applicant
has lost salary between 31 December 1998 and 18 April 1999,
when he obtained employment which will conclude at the end
of Term 2. That loss is $10,498.84. I am satisfied that this is
the loss suffered by the Applicant and is to be made good.

The Applicant’s schedule of loss and injury (Exhibit A2)
also refers to non-economic loss. Apart from this document
there is no evidence before me to demonstrate that the Appli-
cant has suffered more than the usual stress, hurt, humiliation
and embarrassment which would occur in the circumstances
of termination of employment. There is simply no evidence
before me on which to base a claim for compensation for in-
jury.

Accordingly, an Order will provide for the Applicant’s rein-
statement and for the Respondent to pay to the Applicant the
amount of $10,498.84 as set out within the schedule of loss
and injury.

APPEARANCES: Mr D Howlett (of Counsel) on behalf of
the Applicant

Mr R H Gifford on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Wayne Clarke

and

Quinns Baptist College Inc.

No. 2240 of 1998.

COMMISSIONER P E SCOTT.

8 June 1999.

Order.
HAVING heard Mr D Howlett (of Counsel) on behalf of the
Applicant and Mr R H Gifford on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby—

1. DECLARES that Kevin Wayne Clarke was unfairly
dismissed from his employment with the Respond-
ent.

2. ORDERS that upon presenting himself for work no
later than the start of Term 3, the Applicant shall be
reinstated in employment with the Respondent as the
teacher of Year 4 or some comparable class, but not
the class which in 1998 was Year 4, and, save for the
period 18 April to the end of Term 2 1999, his con-
tract of employment shall be treated as if it had not
been determined.

3. ORDERS that the Respondent pay to the Applicant
the sum of $10,498.84 as reimbursement of the nu-
meration lost by his unemployment, such payment
to be made no later than 21 days from the date of this
order.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mijalce Danilov

and

Macedonian Cultural Centre “Ilinden” Perth WA Inc.

No. 1230 of 1998.

3 February 1999.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The application before the
Commission is one in which Mr Danilov claims that he is
entitled to benefits under his contract of employment, which
he had not been allowed by the respondent, and he claims what
is described as “Holiday Leave” and a sum of wages for a one
week period in 1997.

In a proceeding before the Commission on the 26th of No-
vember 1998, the applicant sought, and was granted leave, to
amend his application to withdraw the claim for wages. This
matter has a long history, which starts with an answer filed by
the respondent wherein, so far as it is material, it refers to the
claim for “Holiday Leave” where it is stated—

“We intend to pay holiday leave as soon as our financial
position is able (sic) to make the payment.”

Neither the application nor the answer quantify the leave
and related payment claimed or that which may be due to the
applicant. A conference was conducted, pursuant to section 32
of the Industrial Relations Act, 1979, on the 4th of September
1998, whereat the respondent was represented by Mr J.
Bulikovski, the Vice-Treasurer for the respondent. There it
was again confirmed that the respondent owed Mr Danilov a
payment on account of “Holiday Leave”. This matter was listed
for hearing on the 26th of November 1998, however there was
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no appearance entered on behalf of the respondent, and as a
consequence the Commission adjourned those proceedings,
which were subsequently re-listed for 3 February 1999 by
notice issued on the 8th of January 1999.

The Notice of Hearing was preceded by a letter, directed to
the respondent by my Acting Associate on the 26th of Novem-
ber 1998, which in part, and so far as is relevant to today’s
proceeding, stated—

“At the hearing scheduled today, Mr Danilov—
(1) stated that he received the Notice of Hearing on 20

October 1998, and asserted that on the same day Mr
V. Stomatovski, the Club Secretary, telephoned him
and advised that the telephone call was prompted by
the Club receiving the Notice of Hearing, and there
was the intention to discuss a possibility of settle-
ment. Several telephone discussions are said to have
followed however no settlement occurred.

(2) requested, and was granted, leave to amend his ap-
plication and withdraw his claim for wages from 27
January 1997 to 2 February 1997.

Notwithstanding—
(a) there was conflicting information before the Com-

mission as to whether the club had received the Notice
of Hearing; and

(b) the Answer filed by the Club in response to the “Holi-
day Leave” claim states, “we intend to pay holiday
leave …”, neither Mr Danilov or the Club has yet
stated the monetary value which might be due and
payable;

the Commissioner decided to adjourn the hearing to a date
to be fixed ….”

That letter has also not been returned to the Commission
unclaimed, and consequently I am satisfied that the respond-
ent has been made fully aware of where this matter stands,
and that it would proceed to a further hearing, as was notified
in the notice to which I have already referred, on the 8th of
January 1999.

There is no direct evidence before the Commission as to the
quantum of holiday leave that is due and payable to Mr Danilov.

The applicant has tendered to the Commission a statement
of entitlement which he has prepared, and it therein indicates
that the amount of what is now described as “Annual Leave”
due and payable to him is for a 5 week period, and that, calcu-
lated on the weekly rate of pay of $360 stated in his notice of
application, entitles him to the sum of $1800, and that, in ad-
dition thereto, he was entitled to a loading of 17.5 per cent,
which he calculates to be $315, and his total statement of claim
is therefore $2115 gross, ie before the deduction of taxation.

Mr Danilov has told the Commission that since the last hear-
ing he has twice spoken by telephone with Mr Stomatovski,
and that in that discussion there was agreement between them
that the payment due to Mr Danilov was for a period of 5
weeks, represented by the sum of $1800. There was no ex-
press agreement at that time that the claimed loading of 17.5
per cent was due and payable.

Notwithstanding, however, Mr Danilov has told the Com-
mission that, at or about the time he commenced proceedings
in the Commission by way of his application, he engaged in
discussions with the President of the respondent, who con-
ceded at that time that 17.5 per cent loading was due and
payable to him on annual leave.

Although the Commission is faced with hearsay evidence, I
am satisfied that, given the background to this matter and the
admission made in the answer to the application, it is appro-
priate that the Commission accept that hearsay evidence and
act upon it. Accordingly, the Commission is satisfied that Mr
Danilov is entitled to that which he claims, and as stated in
exhibit 1. Accordingly, the Commission will order that the
respondent in this matter pay to Mr Danilov, before tax, the
sum of $2115. The minutes of the proposed order will be made
available to the parties, and they will be given the opportunity
to speak to those minutes should they so desire.

Appearances: Mr Danilov on his own behalf
No appearance on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mijalce Danilov

and

Macedonian Cultural Centre “Ilinden” Perth WA Inc.

No. 1230 of 1998.

28 May 1999.

Order.
HAVING heard Mr M. Danilov on his own behalf and there
being no appearance on behalf of the respondent the Commis-
sion, pursuant to the power conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Macedonian Cultural Centre “Ilinden” Perth
WA Inc pay to Mr M. Danilov the sum of $2.115.00, within
21 days from the date of this order.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Nicholas Efthyvoulos

and

A T Adams Pty Ltd.

No. 1723 of 1998.

COMMISSIONER J F GREGOR.

18 May 1999.

Order.
WHEREAS on 14 September 1998 Nicholas Efthyvoulos ap-
plied to the Commission for orders pursuant to section 29 of
the Industrial Relations Act, 1979; and

WHEREAS the application was listed for hearing on 17 May
1999; and

WHEREAS at the hearing the parties advised the Commis-
sion that an agreement had been reached to settle the matter;
and

WHEREAS the agreement was reduced to a minute of con-
sent orders which the parties seek to have the Commission
issue by consent;

NOW THEREFORE having heard Mr K Keogh of behalf of
the applicant and Mr A Aristei of Counsel on behalf of the
respondent the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders by
consent—

1. THAT the respondent do pay the applicant the gross
sum of $19,891.80 less the appropriate sum by way
of taxation estimated at $6,405.80, payable within
21 days (such sum payable as salary due to the ap-
plicant);

2. THAT the respondent do pay the applicant the gross
sum of $10,000.00 less the appropriate sum by way
of taxation, payable within 21 days (such sum pay-
able as agreed compensation);

3. THAT an agreed letter of termination of the appli-
cant’s services with the respondent be executed by
the respondent within 21 days.

4. THAT the application dated 14 September 1998 oth-
erwise is dismissed.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis
and

The Grand Lodge of WA of Antient Free and Accepted
Masons Incorporated and Others.

No. 517 of 1998.

COMMISSIONER S J KENNER.

6 May 1999.

Reasons for Decision.
THE COMMISSIONER: By this interlocutory application the
respondent has sought an order from the Commission that the
substantive application be dismissed alternatively adjourned,
by reason of the alleged non-compliance by the applicant with
the Commission’s consent order for discovery and production
of documents dated 16 March 1999 (“the Order”).

On the hearing of the application on 28 April 1999, the Com-
mission refused the application and made consequential orders
in relation to the inspection of certain documents. My reasons
for so doing are as follows.

Arguments
The respondent argued that the Order required the appli-

cant, at paragraph (4)(a), to give discovery on affidavit of the
documents listed in schedule A of the order of the Commis-
sion dated 28 August 1998 within his possession, custody or
power, no later than 16 April 1999. The applicant was then
required to state a time and place at which the documents could
be inspected and copied.

The respondent complains that the applicant has not com-
plied with paragraph (4)(a) of the Order. Counsel submits that
by reason of this non-compliance, and earlier conduct of the
applicant, the substantive application should be dismissed for
want of prosecution alternatively, the hearing dates already
listed should be vacated and the matter not re-listed until such
time as the applicant has taken the necessary steps to comply
with the Order. The respondent also argued that the applicant
was bound by the acts of its counsel, pursuant to s 31(3) of the
Industrial Relations Act 1979 (“the Act”) in relation to con-
senting to paragraph (4)(a) of the Order, and by the conduct of
its case in general terms: University of Wollongong v Metwally
(No 2) (1998) 60 ALR 68 at 71.

Counsel for the applicant argued that the applicant has not
failed to comply with the Order and referred to an affidavit of
the applicant sworn on 23 September 1998 and filed on 20
April 1999. Counsel argued that the applicant has discovered
the relevant documents in issue, they being the applicant’s
personal taxation returns for the years ending 30 June 1993,
1994, 1995, 1996 and 1997, and bank statements for cheque
and housing loan accounts in the name of A and D Ellis with
St. George Bank. It was submitted that in paragraph (4) of the
applicant’s affidavit, the applicant objected to producing these
documents for inspection, on the basis that he did not consent
to their inspection, in reliance upon the terms of s 33(5) of the
Act. Also, counsel argued that his consent to the Order did not
amount to a waiver of his client’s previous objection to pro-
duce the documents for inspection based on s 33(5) of the Act,
given the applicant’s previous stated position.

Failure to Comply with Order
I deal first with the allegation that the applicant has failed to

comply with the Order. The terms of the Order that are mate-
rial for the purposes of this application, provide as follows—

“(a) The applicant give discovery on affidavit of the docu-
ments listed in Schedule A of the order of the Commission
dated 28 August 1998 within his possession, custody or
power no later than 16 April 1999 and state a time and
place at which the documents may be inspected and cop-
ied.”

It also should be noted that the Order in terms, makes it
clear that it is to apply in substitution for earlier orders made
by the Commission in relation to procedural matters, includ-
ing discovery of documents. To that extent at least, the Order
has overtaken previous events related to the terms of the
Order.

As a matter of general principle, there are two stages to the
discovery process. The first stage, “discovery”, involves the
provision by one party to the other party, of a list of docu-
ments that are within or have been within that party’s
possession, custody or power relating to any matter in ques-
tion in the claim. The second stage, “inspection”, involves the
party giving discovery to produce the documents contained in
the list of documents for inspection by the other party to the
claim. In the affidavit of discovery, resistance to production of
certain documents may be claimed on the ground of privilege
or some other proper basis. As a general proposition, the con-
fidentiality of a document does not afford privilege from
production, but, in the exercise of its discretion to order pro-
duction, the court or tribunal may have regard to the fact that
a document is confidential and that an order for production
may breach that confidence: Science Research Council v Nasse
(1980) AC 1028 at 1065.

Whilst for the purposes of these proceedings, it is the con-
duct of the parties subsequent to the Order which is, in my
opinion, primarily material, I pause to observe that subsequent
to my reasons for decision and order dated 7 September 1998
in connection with an earlier application by the respondent for
further and better discovery (unreported), the issue of the ap-
plication of the terms of s 33(5) of the Act was extensively
ventilated during proceedings on 24 and 25 September 1998.
By reason of an agreement between the parties to adjourn the
substantive application for reasons not here material, it was
unnecessary for the Commission to determine that matter at
that stage.

As was self-evident however, from the terms of the argu-
ments put by both counsel on that occasion, the matters raised
by counsel for the applicant were in my view, substantive is-
sues. The substance of those issues raised both then and on
this occasion, bear upon the merits of the application by the
respondent in these proceedings, in terms of there being a sub-
stantial issue to determine.

Moreover, from the Order itself, I am not persuaded that the
applicant has failed to comply with the Order in terms. It is
the case that on 7 September 1998, the Commission ordered
the applicant to give discovery on affidavit of particular docu-
ments as set out in schedule A to that order. Whilst the
respondent’s application on that occasion was described as one
for “further and better discovery”, it is clear that the applica-
tion was properly characterised as one for the discovery of
particular documents. This order was effectively replicated in
paragraph (4)(a) of the Order. It is also clear that the order
made on that occasion was not an order for general further and
better discovery.

In a case where an order for discovery of particular docu-
ments is made, a party against whom an order is made may
claim privilege from production in the further affidavit, and
the decision to order further discovery does not prejudice that
claim. In Thornett v Barclays Bank (France) Ltd (1939) 2 All
ER 163 it was held that a decision by the court on a specific
documents application, did not prejudge any question of rel-
evance being raised by the party required to give the further
discovery. The further order will generally have the effect of
requiring the party to perfect the original affidavit of discov-
ery.  Likewise, any other proper basis for resisting production
for inspection is not prejudged either. In this case therefore, I
do not consider that the order of 7 September 1998, and corre-
spondingly, paragraph (4)(a) of the Order, precluded the
applicant resisting production of the material documents for
inspection, based on s 33(5) of the Act. Whether that resist-
ance was properly founded is another matter, which I consider
below.

In all the circumstances therefore, I am not satisfied that the
applicant has failed to comply with the Order, so as to warrant
the granting of the respondent’s application to dismiss, alter-
natively adjourn the substantive proceedings. Nor am I satisfied
in any event, in all the circumstances of this case, particularly
in light of the order that I made at the conclusion of the pro-
ceedings, that the respondent has suffered or will suffer any
material prejudice in the preparation of its case. The delay in
the production for inspection of the documents in question has
been some eight working days since the issuance of the Order,
as at the date of these proceedings.
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Furthermore, given the vigour with which counsel for the
applicant pressed the s 33(5) issue on the last occasion before
me, the Order must be considered in the context of the events
preceding it, and I am not of the view that there was an im-
plied waiver by counsel of his client’s previous objections based
upon s 33(5) of the Act, even if that was relevant.

Section 33(5) of the Act
I deal now with the s 33(5) issue. Counsel for the applicant

submitted that the terms of s 33(5) of the Act had application
to interlocutory proceedings in the nature of discovery and
inspection. He submitted that the terms of the sub-section
should not be read as being limited only to the tendering of
evidence in proceedings before the Commission, in reliance
upon the decision of the Industrial Appeal Court in Springdale
Comfort Pty Ltd trading as Dalfield Homes v Building Trades
Association of Unions (1987) 67 WAIG 325.  It was implicit
in counsel’s submission that to the extent that the Order re-
quired production for inspection of the material documents,
without the applicant’s consent, the Order was invalid as be-
ing beyond power or otherwise contrary to the Act.

On the other hand, counsel for the respondent argued that
the Commission was bound by the decision of the Full Bench
in Springdale Comfort Pty Ltd trading as Dalfield Homes v
Building Trades Association of Unions (1986) 66 WAIG 1582.
This decision being authority for the proposition that s 33(5)
of the Act does not have application to the production of docu-
ments and that the terms of this sub-section of the Act were to
be read as being limited to evidence before the Commission.

As I indicated during the course of the proceedings, and when
I announced my decision, I consider that I am bound by the
decision of the Full Bench in Springdale (supra) to the effect
that it is not open for the applicant to resist production of the
relevant documents in reliance upon s 33(5) of the Act. Whilst
the terms of this sub-section were considered by the Industrial
Appeal Court in Springdale (supra), those observations were
with respect, obiter, and furthermore, it would appear that in
any event, the Court confirmed the legal basis upon which the
Full Bench had concluded that s 33(5) of the Act only applied
to evidence before the Commission.

In view of this conclusion, I ordered that the applicant make
available for inspection forthwith, the relevant documents.

Minutes of proposed order now issue.
APPEARANCES: Mr P Kyle of counsel appeared on be-

half of the applicant.
Mr A Lucev of counsel appeared on behalf of the respond-

ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Antient Free and
Excepted Masons Incorporated and others.

No 517 of 1998.

COMMISSIONER S J KENNER.

11 May 1999.

Order.
HAVING heard Mr P Kyle of counsel on behalf of the appli-
cant and Mr A D Lucev of counsel on behalf of the respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 hereby orders—

THAT the applicant make available for inspection by
the respondent forthwith those documents set out in para-
graphs 3.2 and 3.3 of the applicant’s affidavit of discovery
of specific documents sworn on 23 September 1998 and
filed on 20 April 1999.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Antient Free and
Excepted Masons Incorporated and others.

No 517 of 1998.

COMMISSIONER S J KENNER.

29 April 1999.

Amending Order.
HAVING heard Mr P Kyle of counsel on behalf of the appli-
cant and Mr A D Lucev of counsel on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT paragraph 4(a) of the Commission’s order dated
16 March 1999 be and is hereby amended by the deletion
of the date 28 August 1998 and the insertion in lieu thereof
the date 7 September 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Antient Free and
Excepted Masons Incorporated and others.

No 517 of 1998.

COMMISSIONER S J KENNER.

16 March 1999.

Order.
HAVING heard Mr P Kyle of counsel on behalf of the appli-
cant and Mr A D Lucev of counsel on behalf of the respondent
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

(1) THAT the applicant and respondent confer in an en-
deavour to resolve this matter by agreement.

(2) THAT if the applicant and respondent are unable to
resolve this matter by agreement by 1 April 1999, or
such longer period as the parties request, the Com-
mission will re-convene a conciliation conference
between the parties.

(3) THAT if having endeavoured to resolve the matter
by conciliation the Commission is satisfied further
resort to conciliation would be unavailing the matter
be set down for hearing on 24 May to 4 June 1999.

(4) THAT if the matter is set down for hearing in ac-
cordance with paragraph (3) the following orders
apply in substitution for the orders made by the Com-
mission on 4 June and 9 September 1998 in respect
of this matter—

(a) The applicant give discovery on affidavit of
the documents listed in Schedule A of the or-
der of the Commission dated 28 August 1998
within his possession, custody or power no
later than 16 April 1999 and state a time and
place at which the documents may be inspected
and copied.

(b) The applicant file and serve on the respondent
any witness statements on which it intends to
rely no later than 3 May 1999
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(c) The respondent file and serve on the applicant
any witness statements on which it intends to
rely no later than 10 May 1999.

(d) The applicant file and serve an outline of sub-
missions and any list of authorities no later
than 14 May 1999.

(e) The respondent file and serve an outline of sub-
missions and any list of authorities no later
than 19 May 1999.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of WA of Antient Free and Accepted
Masons Incorporated and Others.

No. 517 of 1998.

COMMISSIONER S J KENNER.

29 October 1998.

Reasons for Decision.
THE COMMISSIONER: These proceedings relate to an in-
terlocutory application by the Grand Lodge of Western
Australia (“the respondent”) that counsel acting for Anthony
Ellis (“the applicant”) be disqualified from continuing to act
for and appearing on behalf of the applicant, on the grounds of
an alleged conflict of interest. Mr Kyle, counsel for the appli-
cant, wholly opposes the application.

Background
The background to the substantive application is set out in

my reasons for decision dated 7 September 1998 regarding an
earlier interlocutory application by the parties for further and
better discovery. I need not repeat the background to the mat-
ter as the substantive allegations by both the applicant and the
respondent respectively, are set out in some detail in those
reasons.

This application was heard as a matter of urgency on the
afternoon of Wednesday 23 September 1998. Having adjourned
the proceedings that evening, the Commission considered the
submissions and the evidence adduced in the application and
announced its decision early Thursday morning 24 September
1998 dismissing the application and that written reasons for
decision would be published in the due course.

These are my reasons for dismissing the application.

The Arguments
Mr Lucev, counsel for the respondent, argued that Mr Kyle

had a conflict of interest in representing the applicant in these
proceedings on a number of bases. In summary, those were—

(1) That Mr Kyle had a personal interest in the outcome
of these proceedings in that—

(a) He was a friend of the applicant;
(b) Mr Kyle, as a member and office holder (at

the material times) as the respondent’s Grand
Registrar (its legal adviser) sent correspond-
ence to members of the respondent, critical of
the respondent’s decision to dismiss the ap-
plicant and in particular, critical of the action
of the respondent’s Grand Master and a ma-
jority of its board;

(c) Mr Kyle made comments in both the print and
broadcast media critical of the decision of the
respondent to dismiss the applicant;

(d) Mr Kyle wrote a letter dated 23 March 1998,
in his capacity as the then Grand Registrar to
the Grand Master, expressing concern about
the conduct of the board of the respondent in
dismissing the applicant;

(e) Mr Kyle held office and shareholdings in com-
panies in which the applicant also has an
interest, and in relation to which the respond-
ent alleges that the applicant’s interests were
in conflict with his duties as an employee of
the respondent; and

(f) Mr Kyle, as Grand Registrar, had a duty to
advise the applicant and the respondent, of a
potential conflict of interest between the ap-
plicant’s then duties as an executive of the
respondent, and his outside business interests;

(2) Further, the respondent said Mr Kyle had a general
conflict of interest in that—

(a) He received confidential information relating
to the applicant’s dismissal in a meeting with
the Grand Master of the respondent, on or
about 24 March 1998;

(b) Mr Kyle wrote letters in relation to the re-
spondent’s Swan Districts Masonic Centre/
Midland Professional Centre, concerning leas-
ing arrangements which are the subject of
allegations against the applicant in these pro-
ceedings;

(c) Generally by his position as the Grand Regis-
trar and legal adviser to the respondent, Mr
Kyle had a conflict in acting for the applicant;

(d) Mr Kyle had been summonsed in his capacity
as a company secretary of a company in which
the applicant was also involved, to produce
documents in these proceedings and possibly
may be required as a witness in the proceed-
ings in relation to those documents and the
matters referred to in paragraph (b) above.

In support of its application, the respondent adduced evi-
dence in the form of an affidavit by Stanley Frederick Threlfall,
the Grand Master of the respondent, sworn 23 September 1998
(“the Affidavit”).

Mr Kyle wholly opposed the respondent’s application and
denied that he had a personal interest in the outcome of these
proceedings, or any other conflict of interest which would pre-
clude him from continuing to act for and appear on behalf of
the applicant.

Specifically, Mr Kyle responded with the following propo-
sitions—

(1) The terms of the Professional Conduct Rules for le-
gal practitioners in Western Australia at paragraph
7.5 deal specifically with the obligations of legal
practitioners in relation to conflicts of interest. That
rule has no application to the circumstances of his
representation of the applicant in this matter;

(2) Mr Kyle’s personal friendship with the applicant was,
in Mr Kyle’s submission, irrelevant to the issue of a
legal conflict of interest. There is no authority for
the proposition that a friendship of itself precludes
him from acting for and appearing on behalf of the
applicant in these proceedings;

(3) The fact that Mr Kyle wrote a letter to members of
the respondent referring to the dismissal of the ap-
plicant, the conduct of the Grand Master and others
in relation thereto, and expressed a view about the
applicant’s dismissal and the consequences of it, is
not a reason to preclude him appearing as counsel
for the applicant;

(4) The fact that Mr Kyle was a shareholder and a direc-
tor of two companies in which the applicant was also
involved, is not of itself a basis to preclude him from
appearing in the proceedings. Neither of the two com-
panies concerned has any interest whatsoever in the
outcome of the applicant’s claim and furthermore,
any fiduciary duty which Mr Kyle owes to those
companies as a director, cannot possibly involve any
conflict of interest with his duty to the Commission
in his capacity as counsel for the applicant;

(5) Mr Kyle denied that there was any obligation on him,
as the former Grand Registrar of the respondent, to
advise the applicant that his activities in relation to



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.1726

his personal business interests conflicted with his
duties to the respondent at the material times. Moreo-
ver, even if there was, that could not have of itself
created any conflict of interest in the material sense;

(6) In summary on these issues, Mr Kyle submitted that
he, both as instructing solicitor and as counsel, had
no personal, financial, or any other interest in the
outcome of the applicant’s claim, in the sense in
which those interests have been dealt with in the rel-
evant authorities. Mr Kyle’s submission was that his
only interest was to ensure that the applicant was
adequately represented to ensure that justice was done
in the matter;

(7) As to his firm’s involvement in the affairs of the re-
spondent as its legal adviser, Mr Kyle submitted that
his firm had carried out legal work generally of a
conveyancing nature, but in some instances involved
advisory work on behalf of the respondent. It was
another matter entirely in Mr Kyle’s submission, to
have a former solicitor/client relationship concern-
ing matters or relating to matters that are the subject
of the present dispute;

(8) Mr Kyle submitted that it was well known that he
had a personal relationship with the applicant. In view
of this, he submitted that neither the Board of Gen-
eral Purposes of the respondent, the Grand Master,
or any other person within the respondent, thought it
appropriate to nor did consult him or request formal
advice in relation to matters leading up to and in-
cluding the dismissal of the applicant. In short, Mr
Kyle submitted that he had no direct involvement at
all in the events concerning the applicant’s dismissal
and possesses no more knowledge than any other
member of the respondent at the material times. Mr
Kyle further submitted that he deliberately avoided
any involvement in the matter, so as not to compro-
mise himself, his position or the position of the
respondent, because of his friendship with the appli-
cant;

(9) Mr Kyle however, did concede that he had a per-
sonal concern regarding the conduct of the respondent
in its decision to terminate the applicant’s employ-
ment. That led him to write a letter dated 23 March
1998, in his capacity as the Grand Registrar, to the
Grand Master, expressing those personal views. Mr
Kyle submitted that in that letter, to which I will re-
turn below, he made it clear that he was not in full
possession of all the facts of the matter;

(10) It was further submitted that Mr Kyle supported the
respondent’s decision to consult another firm of so-
licitors in relation to the circumstances surrounding
the applicant’s dismissal, because of his friendship
with the applicant;

(11) Mr Kyle also said that the one meeting he had with
the Grand Master on 24 March 1998, following his
letter of 23 March 1998, which meeting post-dated
the applicant’s dismissal, did not involve the disclo-
sure to him of any confidential information that could,
either deliberately or inadvertently, be used to disad-
vantage the respondent. In Mr Kyle’s submission,
the particular voting pattern of members of the board
in relation to the decision to dismiss the applicant
had nothing to do with the issues in these proceed-
ings. Moreover, Mr Kyle submitted that in the
Affidavit, it is confirmed that he was not instructed
in relation to the matter of the applicant’s dismissal.
There was therefore obviously a presumption, in his
submission, that it was accepted by the Grand Mas-
ter that there were also no instructions given to him
in respect of matters leading up to the applicant’s
dismissal;

(12) That Mr Kyle, simply being advised by the Grand
Master that the board of the respondent had consid-
ered the applicant’s submission put to it regarding
the respondent’s loss of confidence in the applicant,
was irrelevant to the issues in these proceedings. Mr
Kyle submitted that a matter in issue in the proceed-
ings is the extent to which the applicant was given

an opportunity to answer the respondent’s allegations,
and the fact of a submission being made to the Board,
without more, is irrelevant to that contention;

(13) Mr Kyle rejected any suggestion that letters from
his firm which were written by him concerning leases
in the Swan District Masonic Centre, provided
grounds for a conflict of interest. Mr Kyle submitted
that in view of the absence of any particularity in the
allegations by the respondent, it was impossible to
determine whether the letters written had any rel-
evance at the present time in relation to the
proceedings;

(14) In relation to the submission that by reason of his
position as the Grand Registrar of the respondent,
that of itself lead to a conflict, Mr Kyle argued that
there was no basis in law for that submission. Mr
Kyle submitted that there needed to be evidence of
the possession of confidential information by reason
of that position, for any conflict to arise; and

(15) Finally, as to the question of Mr Kyle being sum-
monsed by the respondent to produce documents
relating to the affairs of a company of which he is an
officer, Mr Kyle submitted that of itself can found
no basis to preclude him from appearing for the ap-
plicant. This situation is to be contrasted to the
undesirability of counsel appearing as a witness in a
case as to matters in controversy. This submission
also went to he Swan Districts Masonic Centre is-
sue.

Law
Jurisdiction

During the course of the hearing of the application, the Com-
mission raised with counsel for the parties, whether it had
jurisdiction to entertain the application to disqualify Mr Kyle
from representing the applicant. The Commission referred to
the decision of the Full Bench of the Commission in Hospital
Salaried Officers Association of Western Australia (Union of
Workers) v Civil Service Association of Western Australia (In-
corporated) (1996) 76 WAIG 1673. In that case, objection was
taken to the appearance by leave, of senior and junior counsel
on behalf of the Civil Service Association. The application
was for the refusal or withdrawal of leave for senior and jun-
ior counsel to continue to appear, because of a conflict of
interest in respect of earlier proceedings.

The Full Bench held at 1678, that the Commission had power
and discretion to determine whether a legal practitioner may
appear and be heard in any matter before it, pursuant s 31 of
the Industrial Relations Act, 1979 (“the Act”). Furthermore,
the Full Bench observed that despite the terms of s 31 of the
Act, s 27(1)(v) confers a general power on the Commission to
give all directions and to do all such things as are necessary
and expedient for the expeditious and just hearing and deter-
mination of the matter. It held that that section would support
an order revoking leave given to a legal practitioner to appear
in proceedings.

Counsel for respondent argued that the ratio of the decision
of the Full Bench HSOA is authority for the proposition that
the Commission has jurisdiction and power to preclude a legal
practitioner from appearing before the Commission, whether
that appearance is by leave of the Commission or otherwise. It
was submitted that the terms of ss 27(1)(v) and 31 of the Act,
as considered by the Full Bench, support such an order. Coun-
sel for the applicant argued that there was no such power under
the Act, in circumstances where a legal practitioner appears as
of right as is the case in proceedings under s 29(1)(b). Mr
Kyle submitted that the ratio of HSOA has no application to
the circumstances of this case and is distinguishable, but if it
did, it was wrongly decided.

Whilst the matter is not free from doubt in my opinion, for
the purposes of these proceedings, I am prepared to accept,
without deciding the issue, that the Commission has jurisdic-
tion to deal with this matter.

Relevant Principles Regarding Conflicts
During the course of the proceedings in relation to this is-

sue, reference was made to a number of authorities dealing
with the issue of a solicitor’s conflict of interest and circum-
stances in which a solicitor and/or counsel should be enjoined
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from continuing to act on behalf of a client. In Fordham v
Legal Practitioners Complaints Committee (1997) 18 WAR
467, the Full Court of the Supreme Court of Western Australia
considered the relevant principles. In Fordham, a practitioner
was found guilty of unprofessional conduct by the Legal Prac-
titioners Disciplinary Tribunal in continuing to act for a client
when the practitioner knew or ought to have known, that there
was a conflict of interest between the interests of that client
and a former client arising from an earlier retainer. The Full
Court dismissed an appeal from the decision of the Legal Prac-
titioners Disciplinary Tribunal and concluded that the solicitor
concerned did, in applying the relevant tests, have a material
conflict of interest and the practitioner concerned engaged in
unprofessional conduct by continuing to act in those circum-
stances. In the leading judgement, Malcolm CJ, with whom
Franklyn and Wheeler JJ agreed, canvassed a number of the
authorities dealing with the issue of conflicts of interest. In
particular, Malcolm CJ referred to the judgement of Ipp J in
Mallesons Stephen Jaques v KPMG Peat Marwick (1991) 4
WAR 357. In Mallesons Ipp J observed at 360—

“ It is firmly established that the mere fact that a solicitor
has acted for a client in a particular matter will not, with-
out more, entitle the client to restrain the solicitor from
acting against him in the same matter: see Rakusen v Ellis
Munday and Clarke (1912) 1 Ch 831.
Solicitors have, however, been restrained from acting
against their former clients on grounds involving disclo-
sure of information subject to legal professional privilege,
and, conflict of interest. Those grounds are closely inter-
twined.
The conflict of interest is between the continuing duty of
a solicitor, owed to his former client, not to disclose, or
use to the latter’s prejudice that which he learned confi-
dentially, and the interest which he has in advancing the
case of his new client.”

Malcolm CJ then noted that Ipp J had concluded in
Mallesons, that the tests as to when a solicitor had a conflict
were not settled. His Honour referred to a number of other
authorities (at 476-477 ) and returned to Ipp J’s decision in
Mallesons at 477, where Ipp J said at 362-363—

“Finally, in my view, public interest considerations re-
quire that a solicitor be restrained from acting for a former
client when there is a real and sensible possibility that the
solicitor’s duty and interest might conflict. As was stressed
by Bryson J in D & J Constructions Pty Ltd (supra) (at
123) it is extremely important that the court should take
careful measures to secure not only that justice is done
but also that it is apparent that it is done, an appearance
which would not survive any general impression that law-
yers can readily change sides.
Accordingly I conclude that if, by a solicitor acting for a
new client, there is a real and sensible possibility that his
interests in advancing the case of the new client might
conflict with his duty to keep information given to him
by a former client confidential, or to refrain from using
that information to the detriment of the former client, then
an injunction will lie.”

Malcolm CJ considered the factual circumstances in which
the legal practitioner concerned had acted for both clients which
had given rise to the conflict and, after considering a number
of decisions of the federal court including Carindale Country
Club Estate Pty Ltd v Astill (1993) 42 FCR 307; National
Mutual Holdings Pty Ltd v Sentry Corporation (1989) 22 FCR
209; Wan v McDonald (1992) 33 FCR 491 and the profes-
sional conduct rules applicable to lawyers in Canada, observed
at 489—

“Thus, the rule not only prevents the use of knowledge or
information gained from the client during the course of
the retainer, but also prevents the assumption of a posi-
tion hostile to the client concerning the same matter. In
my opinion, the extension to any related matter is both
logical and consistent with the public policy which gives
rise to the duty of professional loyalty. In the context of
loyalty it is the establishment of the hostile relationship
against the former client in relation to the same or a re-
lated matter which is the breach of professional duties.
To put it another way, it is the existence of the former
relationship which has the potential to create in the mind

not only of the former client, but also of the reasonable
bystander a reasonable apprehension that use will be made
of information provided in the course of the former rela-
tionship to the detriment of the former client, as by a
cross-examination for the purpose of destroying his or
her credit. The submission that a practitioner is free to
cross-examine a former client in the same or related mat-
ter without any inhibition, save for not actually making
use of, or appearing to make use of or in circumstances
giving rise to a reasonable apprehension that he or she
was making use of confidential information is not a satis-
factory test.” (my emphasis)

An essential thread running through the authorities, includ-
ing Fordham, is that the solicitor must be acting in the same or
a related matter to that in which he or she was formerly re-
tained by the previous client.

Furthermore, in HSOA, the relevant principles to be gleamed
from the authorities (prior to the decision in Fordham) were
set out by the Full Bench at 1678 as follows—

“(1) A solicitor is liable to be restrained from acting for a
new client against a former client if a reasonable
observer, aware of the relevant facts, would think
that there was a real, as opposed to a theoretical pos-
sibility, that confidential information given to the
solicitor by the former client might be used by the
solicitor to advance the interests of a new client to
the detriment of a former client;

(2) Both counsel and solicitors in their work have a public
element due to their being officers of the court. Their
duty of loyalty does not end with the termination of
their retainer, and the law favours a strong policy of
ensuring that solicitors (and also counsel) do not have
actual or apparent conflicts of interest in order to
maintain public confidence in the administration of
justice;

(3) It would be inconsistent for the law to encourage the
client to repose confidential information in a solici-
tor by making those confidences privileged from
disclosure without the client’s consent if the law, on
the other hand, were to readily allow the solicitor to
act for a new client in a matter adverse to the inter-
ests of the old client;

(4) Further, a solicitor given confidential information
would, in general, only be able to avoid being en-
joined if it was clear that confidential information in
question relates only to matters which were remote
from the matters relevant to the discharge by the so-
licitor or counsel in this case for their new client of
his or her duty;

(5) It is a basic requirement, before material will be rec-
ognised as confidential information, that the
information in question be identified with precision
and not nearly in global terms, even though it may
necessitate the disclosure to the court of the very in-
formation which it was sought to preserve from
disclosure.”

I turn now to my consideration of the conflict issue, in light
of these principles.

Conflict Issue – Personal Interest
It is relevant to observe that this application to enjoin Mr

Kyle from acting as solicitor and counsel on behalf of the ap-
plicant in these proceedings, was made and heard almost on
the eve of the commencement of the substantive hearing of
the applicant’s claim. The claim, given the allegations of the
respondent, has developed into a very complex matter. Thus,
granting the respondent’s application would effectively, in the
circumstances of this case, deny the applicant representation
in the proceedings. There would obviously be the potential for
considerable prejudice to the applicant in these circumstances.
Whilst of itself this matter is not a relevant consideration in
terms of the conflict of interest test, it is a relevant considera-
tion in terms of the personal interest issue and forms a part of
the factual matrix giving rise to these proceedings: Clay v
Karlson and Anor (1996) 17 WAR 493 per Templeman J at
498.

In my view, the allegation that Mr Kyle has a personal inter-
est in these proceedings, is not maintainable. The fact that Mr
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Kyle is a personal friend of the applicant, a friendship that it
appears is well known amongst members of the respondent, it
is not in my opinion, any basis upon which he can or should be
disqualified from appearing in these proceedings. No author-
ity was cited in support of such a proposition and nor am I
aware of any which would support such a conclusion. Moreo-
ver, whilst the Professional Conduct Rules require counsel to
be independent of his or her client, and examples are set out in
the rules, a friendship between counsel and client is not one of
them. Whilst the practice of appearing in these circumstances
may be less than desirable from the point of view of maintain-
ing absolute objectivity, there is no apparent principle of law
precluding it.

Furthermore, I am not satisfied to any extent, that Mr Kyle
has a personal interest in these proceedings in any of the senses
to which the authorities refer. Clearly, and indisputably, Mr
Kyle has expressed publicly and to members of the respond-
ent, his views as to the conduct of the respondent in dismissing
the applicant. Indeed, those views are partisan. However, the
mere holding of and expression of those views, is not in my
opinion, sufficient to conclude that Mr Kyle has a personal
interest in the outcome of these proceedings. Indeed, it is dif-
ficult to conceive how on the facts Mr Kyle, in his capacity as
counsel for the applicant, could ever have an interest in the
outcome of the matter. The applicant’s claim is that the re-
spondent unfairly dismissed him and denied him benefits which
he says he was entitled pursuant to his contract of employ-
ment with the respondent. Relief in relation to the former claim
is either an order of reinstatement with the respondent or al-
ternatively, an order of compensation. In relation to the latter
claim, an order in respect of the contractual entitlements de-
nied, is a possible outcome. In view of the nature of the relief
sought, it is very difficult to see what interest Mr Kyle, in his
capacity as counsel, could have in that outcome.

The decision in Clay v Karlson (supra) is illustrative of the
types of personal interests in the outcome of litigation that
may be relevant. In Clay, the matter in issue was whether a
firm of solicitors acting for the second defendant in an action
in the Supreme Court, should be restrained from continuing to
act when the firm’s conduct in the preparation and execution
of a codicil to a will was the subject of serious criticism. In
this matter, Templeman J concluded that given that the firm of
solicitors had this interest in the outcome of the litigation, that
it should be restrained from continuing to act. In relation to
the interests of justice, Templeman J observed at 498—

“It seems to me therefore that the interests of justice, which
require a solicitor not to act in a situation in which he has
a personal interest, far outweigh any small inconvenience
which might be suffered by the second defendant as a
result of a change of solicitors. This is particularly so at
this stage of the action in which the matter has progressed
little further than discovery.”

I am also far from satisfied that it can be said that Mr Kyle’s
involvement in the companies in which the applicant has an
interest, give rise to Mr Kyle having a personal interest in the
outcome of this action. The applicant’s claim is a claim against
the respondent arising out of the termination of his employ-
ment. Whilst it is a substantive ground of the respondent’s
case that the applicant engaged in outside business interests in
conflict with his duties to the respondent as it’s chief execu-
tive officer, it is in my opinion with respect, taking that
proposition too far to say that merely because Mr Kyle has an
interest in those same companies, that he therefore has a per-
sonal interest in the outcome of this particular action.

In my opinion, there is simply no direct demonstrable con-
nection between the two matters sufficient to exclude Mr Kyle’s
involvement in these proceedings. The companies concerned
in which Mr Kyle is both a shareholder and an officer, have it
appears, nothing to either gain or loose from the outcome of
these proceedings. Nor am I persuaded that Mr Kyle’s posi-
tion at the material times, as Grand Registrar of the respondent,
carried with it a duty to have advised the respondent of any
potential conflict of interest between the applicant’s outside
business interests and his duties as the chief executive of the
respondent. Moreover, even if such a duty did exist, it is diffi-
cult to envisage how that of itself, would create a conflict of
interest between Mr Kyle and the respondent. As Mr Kyle
submitted, it would appear that if any conflict were to arise

from this situation, it would be more of a conflict between Mr
Kyle and Mr Ellis than anything else.

Conflict of Interest-General
The respondent argued that in addition to Mr Kyle’s per-

sonal interest in the outcome of these proceedings, he also has
a conflict of interest by reason of certain events surrounding
the termination of the applicant’s employment. Specifically,
as noted above, the respondent said that following Mr Kyle’s
letter dated 23 March 1998 to the Grand Master referring to
the applicant’s dismissal, a meeting took place between Mr
Kyle and the Grand Master of the respondent. It is alleged that
during the course of that meeting certain information, alleged
to be confidential information, was imparted to Mr Kyle such
that his continued involvement in this matter would constitute
a conflict of interest in the legal sense. Furthermore, the re-
spondent submitted that Mr Kyle, in his capacity as solicitor
for the respondent, wrote several letters in relation to leasing
arrangements at one of the respondent’s properties, that being
the Swan Districts Masonic Centre, which the respondent al-
leged was the subject of allegations against the applicant. The
respondent also submitted, that by reason of Mr Kyle’s posi-
tion as the then Grand Registrar of the respondent, he was
privy to events within the respondent and information con-
cerning the respondent such that he would be placed in a
conflict of interest position.

In support of the respondent’s submissions in relation to these
issues, the respondent relied upon the Affidavit. Mr Threlfall
deposed as to the general nature of the position of Grand Reg-
istrar of the respondent and that Mr Kyle was the respondent’s
legal adviser in that position, from in or about September 1992
to May 1998. He said that the Grand Registrar’s role was to
advise the respondent, the board of the respondent and the
Grand Master in relation to legal affairs. Mr Threlfall further
deposed that in relation to this period, Mr Kyle performed all
of the respondent’s legal work, save for that in relation to which
Mr Kyle did not possess the necessary expertise. Mr Threlfall
referred in the Affidavit, to Mr Kyle’s letter dated 23 March
1998. He said that he could not recall whether he received it
prior to or after his meeting with Mr Kyle. Mr Kyle in his
submissions however, said that he met with Mr Threlfall fol-
lowing the letter being sent. A copy of Mr Kyle’s letter is
annexure D to the Affidavit. Formal parts omitted, the letter
relevantly provides as follows—

“Dear Grand Master
I have been informed of the decision of the Board to per-
emptorily terminate the services of the Chief Executive
Officer. In view of my close personal friendship with
Anthony Ellis, it does not surprise me that the Board did
not wish to seek legal advice from me on the issue but, I
can assure you that if you had done so I would most cer-
tainly have proferred that advice without fear or favour
in any direction. I might mention that Anthony has not
sought or received any advice from me.
It is always a difficult situation for any Board and par-
ticular for its Chairman, when needing to act without the
advice of the Chief Executive Officer. The dismissal of a
CEO is the most difficult of those situations and I trust
that you sought expert advice on the issue.
I feel obliged to warn you that in my opinion the Board
has acted in a quite reckless manner. As I understand it,
no reason has been advanced for the dismissal and no
prior admonitions or warnings have been given to the
CEO. These basic omissions will in my view have left
Grand Lodge in a most precarious position if, as I pre-
sume may be the case, the CEO decides to lodge a claim
for unfair dismissal.
I imagine that the Board has come to the conclusion that
the criticism of the performance of the Grand Lodge must
be dealt with and disagreements between you and the CEO
needed to be resolved. I can only say that I think the Board
will be seen to be engaged in a classic case of shooting
the messenger. The Industrial Relations Courts do not look
kindly at that approach.
These days, employees including CEOs are given very
strong protection against unfair dismissal or discipline
and I fear that the Board will be severely criticised for its
actions. An organisation that prides itself on moral
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behaviour can ill afford to be seen to be acting without
regard to a man’s ordinary rights. The right to know and
have an opportunity to answer criticisms levelled against
him and to receive warnings before dismissal are funda-
mental to the proper treatment of an employee these days.
I think you should anticipate harmful publicity for the
Craft, if an unfair dismissal claim is lodged by Anthony.
You will need to be very careful that you do not com-
pound the damage in attempts to deal with the publicity
as that may be seen as very relevant in any proceedings.
Of course I realise that I am not in full possession of the
facts but I have to say that, unless the Board had a very
compelling reason for the dismissal, it will have a hard
time justifying its decision and particularly the manner in
which it made it.
Yours sincerely
P A Kyle
Grand Registrar”

The evidence discloses that this letter was not written in
response to any request by the respondent nor was it provided
on the basis of remunerative work for Mr Kyle.

Furthermore, Mr Threlfall deposes to the existence of a news-
paper article in “The West Australian” in relation to the
applicant’s dismissal, which was published on 31 March 1998.
A copy of the article is annexure E to the Affidavit. Relevantly,
that article provides as follows—

“Former grand masters Mick Gayfer and Curnow
Knuckey, grand registrar Peter Kyle and senior grand
warden and board member Robert Sewell have signed a
letter sent to two hundred WA grand secretaries repre-
senting 9000 members claiming that Archdeacon Threlfall
is not up to the task.
Mr Kyle, a prominent Perth lawyer, said Mr Ellis had
been implementing a board policy to turn the organisa-
tion into a more outward looking society.
‘What you have is some diehards in an organisation that’s
very traditional who are trying to stop the modernisation
of the society’, Mr Kyle said.
He said that he was not aware of grounds for Mr Ellis’
removal and likened the Board’s actions to a kangaroo
court.”

The letter referred to in the press report above appears as
annexure F to the Affidavit. That letter states as follows—

“BRETHREN, We the undersigned write to you to ad-
vise that on Friday 20 March 1998 your Grand Secretary/
CEO was dismissed by the Board. You have every right
to demand the reasons for so dramatic a decision, but to
date no valid reasons have been given.
A few years ago we enthusiastically endorsed the need to
make meaningful change in our organisation so that we
could once again attract and retain the younger men in
our community.
The man we employed to put that plan into action was
our Grand Secretary/Chief Executive Officer. The job,
which we gave him, was very difficult. In spite of the
financial constraints, many of the elements of the plan
have been implemented and benefits expected from then
have started to flow.
Now, suddenly and without fair warning, or reasonable
notice, our Grand Secretary has been dismissed forthwith,
stripped of his keys and car and driven home by a mem-
ber of staff. Is this the way one Freemason should treat
another?
It is common knowledge that some changes have not been
popular nor understood. Mistakes will almost inevitably
be made whenever an organisation breaks new ground.
In our time the Board employed and directed a man to do
a job and to do it in the way the Board wanted. The mem-
bership can hardly blame him if they are not satisfied with
the outcome.
We understand this dismissal was directed by the Grand
Master and a majority of the Board, despite strong pro-
tests about the propriety and legality of such conduct. The
Grand Master admits his limitations, stating that he doesn’t
want to be Chairman of the Board and a notice of motion

to bring that into effect is pending and will be decided at
the next Communication.
BRETHREN, we have reached a crisis in Freemasonry.
We regret to have to say this, but in our opinion the Grand
Master is not up to the job. He needs to be replaced by a
Freemason who has the intestinal fortitude, energy and
genuine desire to make the changes so necessary to at-
tract the youth of today to join our ranks and for our
institution to be a vibrant part of tomorrow’s society.
Signed
M. W. Bro H W Gayfer A.M M. W Bro C. A Knuckey OAM.
Immediate Past Grand Master Past Grand Master
R W Bro Rob Sewell SGW
Member of the Board R W Bro Peter Kyle PJGW
of General Purposes Grand Registrar”

Mr Threlfall also disposes to a radio interview on ABC ra-
dio given by Mr Kyle on 31 March 1998, which refers to the
dismissal of the applicant in similar terms to the letter to the
members set out above.

Without wanting to make these reasons unduly prolix, I have
set out the text of the above correspondence, as in my opinion
it puts the allegations of the respondent against Mr Kyle in
context. It is apparent on the face of this correspondence and
in the media articles, that Mr Kyle and other members of the
respondent felt strongly about the dismissal of the applicant.
More particularly, it can be inferred from that correspondence
that there was a good deal of dissatisfaction within the Grand
Master and that he should be replaced. It appears to me that at
least in relation to the letter to members of the respondent, as
Mr Kyle suggested in his submissions, it may have had as
much to do with the internal dynamics of the respondent as
anything else.

Mr Threlfall said in his affidavit that he met with Mr Kyle
on or about 24 March 1998 in the afternoon at Mr Kyle’s of-
fices. He deposed that he requested the meeting with Mr Kyle,
to explain to him why the Board of the General Purposes of
the respondent had decided to engage the respondent’s solici-
tors in this matter, in dealing with the applicant’s dismissal.
Mr Threlfall said in his affidavit that he advised Mr Kyle that
although he was the normal legal advisor to the respondent,
the respondent had engaged its present solicitors to provide
advice in relation to the applicant’s termination as Mr Threlfall
considered that industrial law was not an area of Mr Kyle’s
expertise. It is of note that Mr Kyle, in his submissions from
the bar table, submitted that the reason that the respondent
engaged other solicitors to advise it in relation to the appli-
cant’s dismissal, was not because of Mr Kyle’s lack of expertise
in this area, but because of his friendship with the applicant
and the need for independent advice.

Mr Threlfall in his affidavit, referred to matters which he
said he discussed with Mr Kyle during the course of the meet-
ing on the 24 March 1998. These matters included—

(a) The failure of a motion of confidence in the appli-
cant being moved by a member of the board at its
meeting on 5 March 1998;

(b) The special meeting of the board on 20 March 1998
to discuss the status of the applicant’s employment;
and

(c) The notification to the applicant that his employment
with the respondent was terminated.

Mr Threlfall further deposed that during the course of the
meeting he advised Mr Kyle that—

(a) The applicant prepared a statement which was ta-
bled at the board meeting;

(b) The applicant was requested to leave the meeting
whilst the board went into committee to discuss his
statement and future employment status;

(c) The issue was debated in committee;
(d) At Mr Threlfall’s request, the board invited the ap-

plicant back into the meeting to address the board
and that he did so by talking to his statement;

(e) The applicant left the meeting again, and the matter
was further debated by the board;

(f) The board voted on the future of the applicant’s em-
ployment; and

(g) How the board members had voted.
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Importantly, there is nothing in the evidence adduced by Mr
Threlfall to indicate that he advised Mr Kyle as to what the
committee discussed in relation to the applicant’s future em-
ployment status. Nor is there any evidence that Mr Kyle was
appraised of the content of further debate by the board after
the applicant left the meeting. Importantly Mr Threlfall, at
paragraph 21 of the Affidavit, deposed as follows—

“21 I only spoke to Kyle because he was my, and the
Board’s legal adviser. I felt obliged to brief him on what
had occurred because of his role as the legal adviser to
the Grand Lodge. I did not formally instruct him to act
for the Grand Lodge in this matter because I was aware,
and he agreed, that he did not have the expertise to do
so.”

In my opinion, this only serves to further confirm the fact
that Mr Kyle was at no stage formally consulted nor requested
to advise the respondent in relation to the events leading up to
and following the termination of the applicant’s employment.

In relation to the meeting between Mr Kyle and Mr Threlfall,
Mr Threlfall deposes in the Affidavit that he imparted infor-
mation to Mr Kyle to the effect that the vote of the board of
the respondent had split, and that the board had considered the
applicant’s submission.

Ultimately, Mr Threlfall in the Affidavit, asserted that the
matters that he discussed with Mr Kyle included matters set
out in paragraph 20 of the applicant’s notice of application in
these proceedings. It is important to place that allegation in
context. Paragraph 20 of the applicant’s notice of application
provides as follows—

“At the conclusion of a special Board meeting on the af-
ternoon of 20 March 1998, Mr Ellis was verbally informed
that his services were no longer required effective imme-
diately. He was then handed a letter of termination.
Mr Ellis was not given any or any adequate explanation
for the termination of his employment except that the
Board no longer had confidence in him.
Mr Ellis was not given any or any adequate opportunity
to address the Board. Mr Ellis was then accompanied to
his office and was supervised while clearing his desk and
then accompanied off the premises. He was forced to leave
the company car he used and find his own way home.”

It is immediately apparent that a central allegation raised in
the particulars of claim, is that the respondent denied the ap-
plicant procedural fairness in effecting the dismissal. This is
confirmed by the respondent’s amended notice of answer and
counter proposal. However, there is no evidence to suggest
that during the meeting which took place between Mr Threlfall
and Mr Kyle on 24 March 1998, which clearly was on any
view, an “after the event” meeting, was there any discussion
at all as to procedural fairness being afforded to the applicant.
The extent to which the matter was referred to in the meeting,
was that a submission from the applicant had been considered
by the respondent’s board. That in itself is hardly a surprising
statement. One would expect that to occur in the ordinary
course of a meeting such as that which occurred, which was
convened soley for the purposes of determining the applicant’s
future

As to the evidence of Mr Threlfall that he advised Mr Kyle
that the vote of the respondent’s board had split on the matter,
the question becomes what is the effect of that information for
the purposes of these proceedings? The fact of the matter is
that it appears that the respondent made a decision, by a ma-
jority of its board, that the applicant’s services were to be
terminated. That was the decision of the respondent. The fact
that the vote on that decision had split and was not a unani-
mous vote, is not in my opinion, a matter material to the
resolution of these proceedings.

The issues before the Commission are whether the applicant
was dismissed harshly, oppressively or unfairly and further,
whether the respondent denied him benefits to which he was
entitled pursuant to his contract of employment. It is those
issues that must be kept in focus when examining the allega-
tions of the respondent. The resolution of those issues will
depend largely on whether it can be established that the re-
spondent did or did not, in dismissing the applicant, abuse its
lawful right to do so. The law in this jurisdiction in relation to
that matter is well established. Relevant considerations in the

exercise of the Commission’s discretion in finding that a dis-
missal was harsh, oppressive or unfair, include whether the
respondent had a basis upon which to do what it did and also,
whether the applicant was afforded procedural fairness, which
in some cases, may be a most important circumstance.

In my opinion, the evidence adduced in this matter leads to
the following findings which I make—

(a) Mr Kyle was not at any time instructed by the re-
spondent to advise the respondent in relation to the
events leading up to or following the applicant’s dis-
missal and indeed, he deliberately kept distant from
the matter due to his friendship with the applicant;

(b) Mr Kyle, along with other persons, members of the
respondent, participated in debate as a member of
the respondent, in relation to the events surrounding
the dismissal of the applicant, following the event;

(c) Mr Kyle and others, as members of the respondent,
obviously had and may still have strong views in
relation to the applicant’s dismissal which views were
expressed in various forums;

(d) Mr Kyle had written some letters in relation to a prop-
erty owned by the respondent unconnected on the
evidence, with any specific allegations against the
applicant; and

(e) A meeting took place between Mr Kyle and the Grand
Master of the respondent, at which meeting Mr Kyle
was advised, after the event, of the respondent’s de-
cision and of matters peripheral to it.

As I have already observed earlier in these reasons, the au-
thorities make it clear that for a conflict of interest to arise, a
practitioner must not use confidential information or knowl-
edge gained from the client during the course of a retainer
alternatively, adopt a position hostile to the former client con-
cerning the same matter or any related matter. Furthermore,
in relation to the issue of confidential information, it is estab-
lished that for information to have the requisite confidential
character, there must be identity of the relevant information
with precision: Corrs Pavey Whiting and Byrne v Collector of
Customs (1987) 14 FCR 434 per Gummow J at 443. Further-
more, in Carindale County Club Estate Pty Ltd (supra)
Drummond J, in considering whether to grant an injunction
restraining a solicitor from acting in a matter, observed at 312—

“In recognition of the position of the solicitor as a fiduci-
ary and of the importance now placed on the need for the
appearance of integrity on the part of solicitors, as re-
positories of confidences, in the role they play in the
administration of justice, I think that the stringent approach
to when a solicitor will be free to act adverse to the inter-
ests of a former client that has been taken in recent cases
is preferable to the more lenient approach that was gener-
ally, but by no means invariably, adopted in past times. In
my opinion, a solicitor is liable to be restrained from act-
ing for a new client against a former client if a reasonable
observer, aware of the relevant facts, would think there
was a real, as opposed to a theoretical possibility, that
confidential information given to the solicitor by the
former client might be used by the solicitor to advance
the interests of a new client to the detriment of the old
client.” (my emphasis)

As I have already observed, a central element in the authori-
ties to which I have referred, is that the solicitor must have
been acting for the former client and then acts for a new client,
in the same or a related matter. An essential ingredient of the
fiduciary relationship between solicitor and client, is the re-
tainer between the solicitor and client to advise and act for and
on behalf of the client in relation to a matter. In my opinion,
from all of the evidence and submissions before me in this
matter, it cannot be said that Mr Kyle has acted for or on be-
half of the respondent at all in relation to the matter of the
applicant’s dismissal by the respondent or any related matter.
Indeed, the evidence is all the other way. Moreover, to the
extent to which Fordham may extend the scope of the doc-
trine in relation to conflicts of interest, to include the general
duty of loyalty of a solicitor to a former client, that extension
is still however, related to the solicitor’s duty of loyalty in the
context of the matter in which that solicitor was retained. In
the absence of that ingredient, in my opinion, Fordham is not
an authority upon which the respondent can rely to have Mr
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Kyle disqualified from acting for the applicant in these pro-
ceedings.

Similarly, in my opinion, the respondent’s submission that
by reason alone of Mr Kyle’s former position as the Grand
Registrar, that he thereby is in a position of advantage in rela-
tion to the respondent’s officers cannot be sustained. For the
reasons for which I have already identified, in my opinion, it
is has not been demonstrated that the requisite tests have been
met on this occasion.

Mr Kyle as a Witness
The respondent submitted that as Mr Kyle has been sum-

monsed in his position as a company secretary of a company
associated with the applicant to produce documents, that this
provides a basis upon which Mr Kyle should be precluded
from acting for the applicant. It was also submitted that Mr
Kyle may be required to appear as a witness in relation to the
alleged mishandling by the applicant of the operations of the
Swan Districts Masonic Centre. However, no particulars were
advanced by the respondent as to how this was said to be so.

Generally speaking, it is undesirable for a legal practitioner
to represent a client in proceedings in which it is likely that
that legal practitioner may be called as a witness: Civil Proce-
dure Western Australia Seaman para 34.0.5. In Chapman v
Rogers; ex parte Chapman (1984) 1 Qd R 542 Campbell CJ
of the Supreme Court of Queensland observed that—

“…. for the reason that is desirable to avoid any sugges-
tion of real or apparent conflict between the duty to the
court and the obligation to the client, I consider that it is
generally unwise for a solicitor who is not himself ap-
pearing as advocate or instructing solicitor in court, but
who is aware that it is likely that he will be called as a
material witness (other than in relation to formal or non-
contentious issues) to continue either personally or through
his firm to represent the client if this can be reasonablely
avoided. It may be unavoidable in some cases, such as
those involving complex commercial issues.” (my empha-
sis)

A number of observations may be made in relation to this
aspect of the respondent’s application. Firstly, it is not at all
clear that there is any likelihood that Mr Kyle will be called as
a witness. In relation to the summons for production issued by
the respondent, it relates to a summons to appear for the pur-
poses of production of documents. Secondly, there is no real
allegation with any particularity against Mr Kyle, which would
lead to a conclusion that he may be called as a witness in the
proceedings on a matter in controversy between the parities.
Thirdly, Mr Kyle is appearing both as counsel and as instruct-
ing solicitor in court in these proceedings. For all of these
reasons, in my opinion, this ground of objection advanced by
the respondent cannot succeed.

Conclusion
In deciding this matter, I have very carefully considered the

evidence and the submissions of counsel. I am not satisfied
that having regard to all of the circumstances of this case, that
Mr Kyle should be precluded from continuing to act for the
applicant in these proceedings.

APPEARANCES: Mr P Kyle of counsel appeared on be-
half of the applicant.

Mr A Lucev of counsel appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of WA of Antient Free and Accepted
Masons Incorporated and Others.

No. 517 of 1998.

COMMISSIONER S J KENNER.

28 October 1998.

Reasons for Decision.
THE COMMISSIONER: Having heard from the parties in
relation to this matter, and given the circumstances of the his-
tory of the litigation, having due regard to the position in which
the applicant finds himself, but also having regard to the length
of time that the matter has been listed for trial, the conduct of
the parties in relation to their respective obligations in respect
of orders and issues of the Commission, and not the least of
which, given the nature of this jurisdiction, where claims by
its character in this jurisdiction are to be brought and pros-
ecuted expeditiously and heard expeditiously by the
Commission, the application for an adjournment of the pro-
ceedings is refused.

APPEARANCES: Mr P Kyle of counsel appeared on be-
half of the applicant.

Mr A Lucev of counsel appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Antient Free and
Excepted Masons Incorporated and others.

No 517 of 1998.

COMMISSIONER S J KENNER.

5 October 1998.

Order.
HAVING heard Mr P Kyle of counsel on behalf of the appli-
cant and Mr A D Lucev of counsel on behalf of the respondents
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

(1) THAT Application No. 517 of 1998 (“the Applica-
tion”) be adjourned until the investigation by the
Police Department of Western Australia into the ac-
tivities of the applicant—

(a) is completed; or
(b) any criminal charges arising from the investi-

gation are heard and determined
whichever is the later.

(2) THAT disclosure of the reason for the adjournment
be limited to—

(a) members of the Board of Management of The
Grand Lodge of Western Australian Freema-
sons Homes for the Aged (Incorporated);

(b) members of the Board of General Purposes of
the Grand Lodge of Western Australia of
Antient Free and Accepted Masons Incorpo-
rated;

(c) those present at the hearing held on 25 August
1998;

(d) the applicant; and
(e) counsel and the solicitors for the parties.
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(3) THAT those persons to whom the disclosure is made
pursuant to this Order shall not disclose the reason
for this adjournment to any other person.

(4) THAT this Order not otherwise be published.
(5) THAT the parties have liberty to apply.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of WA of Antient Free and Accepted
Masons Incorporated and Others.

No. 517 of 1998.

COMMISSIONER S J KENNER.

25 September 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings, taken from the transcript as edited by the

Commission)
THE COMMISSIONER: The respondent has brought an ap-
plication to dismiss this claim for want of prosecution, pursuant
to section 27(1) of the Industrial Relations Act, 1979 (“the
Act”). The grounds in support of the respondent’s application
are set out in the outline of submissions filed by the respond-
ent’s counsel.

Submissions
I will not traverse in full the submissions made in the re-

spondent’s outline. In short, the respondent says that the
applicant has failed to comply with procedural orders made
by the Commission in relation to discovery and inspection of
documents and witness statements. Those orders were made
on 23 July and 7 and 9 September 1998 respectively (“the
Orders”). Counsel for the respondent referred to authority in
this jurisdiction to the effect that matters in the Commission
of the nature of this claim, should be brought and prosecuted
expeditiously: Johnson v Wesfarmers Ltd (1990) 70 WAIG
2434 at 2435; Lewicki and Ors v H.B. Brady Co Pty Ltd (1990)
70 WAIG 4143; Baxter v Intertan Australia t/as Tandy Elec-
tronics (1988) 68 WAIG 1879; Kangatheran v Boans Limited
(1988) 67 WAIG 1112.

The respondent says that obligations imposed on the appli-
cant by the Orders have not been compiled with. It is important
to observe that in the proceedings before the Commission lead-
ing to the Orders, the applicant was represented by counsel,
although it appears that in relation to the September orders,
that was only for the purposes of representation in the Com-
mission. Pursuant to s 31(3) of the Act, a party is bound by the
acts of its legal representative. At no point in these proceed-
ings, was issue taken with the orders proposed nor finally made.
Moreover, the Orders once made, have not been challenged
on appeal. The respondent complains that the applicant has
not acted expeditiously and has not come to the Commission
with clean hands in view of its non-compliance with the Or-
ders.

Counsel for the applicant opposes the application and says
that there is no basis to visit upon the applicant the ultimate
sanction of dismissal of the application in all of the circum-
stances of this particular case. Insofar as the non-compliance
issue goes, counsel concedes the point and apologised to the
Commission on behalf of his client for his client’s failure to
comply with the Orders. I should observe that the applicant’s
present counsel, Mr Kyle, was retained by the applicant very
late in these proceedings, on or about 11 September 1998. None
of the failure to comply with the Orders prior to this time, can
be attributable to his present counsel or indeed his instructing
solicitors. That point was my view, properly conceded by coun-
sel for the respondent.

In his defence however, counsel for the applicant says that
once briefed, by letter of 11 September 1998 to the Commis-
sion, the applicant requested the re-listing of this application
for the purposes of addressing issues the subject of this appli-
cation to dismiss the substantive claim. The applicant also says
that in relation to discovery, by his solicitor’s letter of 11 Sep-
tember 1998 to the respondent’s solicitors, he has furnished
informal discovery, but resists production of documents on
the basis of s 33(5) of the Act. The applicant’s counsel argued
that these steps were taken prior to the time for compliance
with the Commission’s order of 7 September 1998. The re-
spondent acknowledges this.

The Law
 I will make a few observations about the law. In this juris-

diction, as noted above, it is well established that those who
litigate claims in the Commission have an obligation to do so
expeditiously. It is not in issue that the applicant brought his
claim expeditiously. It appears from the record that he did so
some four days after his dismissal by the respondent. What is
in issue is the diligence of the applicant’s prosecution of the
claim once instituted.

I do not propose to canvass the authorities to any extent but
merely refer to two well-known authorities on point, they be-
ing Johnson v Wesfarmers Ltd (supra) and the decision of the
Full Bench of this Commission in Kangatheran v Boans (su-
pra). In Johnson, Fielding C (as he then was) in dealing with
the issue of delay, observed at 2435—

“Moreover, the only practical remedy available for such
a claim is reinstatement and that cannot reasonably be
effected where a long period of time has elapsed follow-
ing the dismissal. The Commission has to consider not
only the position of the dismissed employee, but also that
of the employer. It would obviously be unreasonable to
expect that an employer make the necessary adjustments
to reinstate an unfairly dismissed employee years or even
months after the dismissal has taken place. In this respect
I adhere to the view I expressed in Fosbury v Mt Newman
Mining Co Pty Ltd (1988) 68 WAIG 1882 at 1884, that
is, that claims for unfair dismissal should be brought with
expedition. Where there has been delay the Commission
is entitled to exercise its discretion against the Applicant
and either refuse reinstatement or, in more extreme cases,
to refuse to proceed with the matter at all.”  (my empha-
sis)

In Kangatheran, (supra) the Full Bench made similar obser-
vations in relation to the need for expedition as follows—

“ This Commission has in the exercise of its jurisdiction
under Section 29 considerable responsibility to the pub-
lic and to the litigating public in particular, those who
come before it with claims, those who are respondents to
those claims. There are many, many applications of a simi-
lar sort which are dealt with day by day and there is every
reason why individual Commissioners dealing with them
are at pains to ensure some reasonable expedition in the
prosecution of those claims.”

I should observe that the respondent has timeously complied
with its obligations pursuant to the Commission’s orders save
for the filing and service of witness statements pursuant to my
order of 9 September 1998. However, in view of the appli-
cant’s non-compliance, that is more in the nature of a technical
breach in the circumstances. I accept also that the respondent
clearly has suffered some prejudice in the preparation of its
case in this matter, by reason of delays and non-compliance
by the applicant.

Non-compliance with orders of the Commission is a serious
matter and sanctions are available pursuant to the Act by way
of enforcement proceedings before the Full Bench. I should
also say that those who bring claims in the Commission carry
a heavy responsibility to ensure that they prosecute the matter
with diligence and that their obligations are not to be consid-
ered to be obligations to be complied with time permitting,
given other pursuits or endeavours.

Conclusions
In the circumstances of this case, it is a matter of balancing

the competing interests of the parties to the litigation, having
regard to my obligations pursuant to s 26 of the Act, to con-
sider the equity and good conscience of the matter. I must
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consider the interests of the parties immediately concerned,
but also I must consider the interests of the wider community,
to ensure that public resources are used appropriately and effi-
ciently: 26(1)(c) of the Act.

In this case the competing interests are that the applicant
ventilate his claim in open court and, as counsel has put it, to
clear his name. As against that, is the respondent’s interest in
having to meet the application if it is not dismissed. Clearly, I
have to balance those competing interests and weigh them up
very heavily.

It is also the case that no doubt to dismiss an action in these
circumstances, particularly on the eve of the hearing of what
is a complex matter, is a very grave step to take and one to be
confined to appropriate and perhaps extreme circumstances. I
should say this matter is finely balanced in my opinion and
has caused me some considerable difficulty in coming to my
conclusions. On the one hand, I consider the applicant’s non-
compliance with orders of the Commission is inexcusable. On
the other, it is a heavy price to pay for a litigant to be deprived
of his right to prosecute his claim, particularly when one has
regard to s 26 of the Act and the obligations that that section of
the Act imposes upon me.

In the final analysis, it really comes down to my assessment
as to what is the justice of the situation and would justice be
served if I were to dismiss the application now. It is not with-
out a considerable degree of oscillation, having regard to all
of the circumstances in the case and the submissions that have
been put to me, that I have concluded that justice would not be
served if I were to dismiss the applicant’s claim.

I should add, however, that but for Mr Kyle’s involvement,
late it may be, and the steps he has undertaken on the appli-
cant’s behalf, my conclusions may well have been different in
respect of this application.

APPEARANCES: Mr P Kyle of counsel appeared on be-
half of the applicant.

Mr A Lucev of counsel appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of WA of Antient Free and Accepted
Masons Incorporated and Others.

No. 517 of 1998.

COMMISSIONER S J KENNER.

24 September 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings, taken from the transcript as edited by the

Commission)
THE COMMISSIONER: This is a further application by coun-
sel for the applicant in these proceedings, that the Commission
exercise its discretion pursuant to s 27(1)(f) of the Industrial
Relations Act 1979 (“the Act”) to adjourn the substantive ap-
plication. This present application was brought by counsel for
the applicant on the same day as an earlier application for an
adjournment which has been dealt with in my earlier ex tem-
pore reasons.

The basis of the fresh application for an adjournment, is dis-
closure by the respondent’s counsel to Mr Kyle, that the
applicant was the subject of an inquiry by the major fraud
squad of the CIB. Mr Kyle also put as a basis for refreshing
his application to adjourn the proceedings, his continuing in-
volvement as counsel for the applicant, notwithstanding my
earlier decision in relation to the conflict of interest issue.
However, the major thrust of his submissions in support of the
further application, was the existence of the criminal investi-
gation.

Mr Kyle submitted that given that the major fraud squad of
the CIB were investigating the matters arising out of the

allegations made by the respondent in these proceedings, there
was a very real possibility that the applicant may be severely
prejudiced in any subsequent criminal proceedings. Mr Kyle
submitted that the Commission, in determining the present
proceedings, is being called upon to determine whether, on
the balance of probabilities, the conduct complained of by the
respondent occurred. This would mean, in counsel’s submis-
sion, the Commission effectively making a finding as to
whether or not the applicant committed the acts which he is
alleged by the respondent to have committed. In support of his
submissions, Mr Kyle relied upon the decision of the High
Court in Dietrich v R (1992) 67 ALJR 1. He submitted that the
principles determined in Dietrich had application to the cir-
cumstances of this particular case. Whilst he conceded that
the Commission proceedings are not dealing with criminal
charges, Mr Kyle submitted that the Commission may have
before it a factual situation leading to the same end result.

Mr Lucev, counsel for the respondent, opposed the further
application to adjourn. Mr Lucev submitted in relation to the
representational issue, that those circumstances were already
considered and determined in my earlier reasons for decision,
refusing Mr Kyle’s first application to adjourn these proceed-
ings. In relation to the major fraud squad investigation, Mr
Lucev submitted that in essence, the fact of an investigation is
not of itself, a sufficient basis to adjourn the substantive pro-
ceedings. He relied upon a decision of Wilcox J in Schouten v
Telstra Corporation Limited (1993) 49 IR 339 as authority for
that proposition. Additionally, Mr Lucev challenged Mr Kyle’s
reliance upon the test in Dietrich, that in the present case, the
applicant was indigent. Mr Lucev submitted that in addition
to working six days a week at the brewery business in Broome,
the applicant was also engaged in other work as a property
consultant in Broome. For the reasons that follow, it is unnec-
essary for me to make any findings in relation to that issue.

Conclusions
It is a relevant consideration in my view, that the Commis-

sion has been advised that there is a criminal investigation
under way in relation to the alleged conduct of the applicant
arising out of the course of his employment with the respond-
ent.

The question becomes of course, as to what the result of that
investigation might be, if anything. In my opinion, it is fair to
observe that it cannot be said with any certainty as to what
will arise from that investigation. Furthermore, it is not at all
clear as to the time frame over which the present criminal in-
quiry may be conducted, and indeed, anything that may arise
out of that inquiry.

In my view, it is a relevant consideration that in the context
of Mr Kyle’s present application, no criminal charges have
been actually laid against the applicant. These circumstances
are distinguishable from a case in which a party to a proceed-
ing in this Commission, or in any other civil proceeding, is
faced with concurrent criminal charges or indeed criminal pro-
ceedings.

I should observe that for the purposes of considering this
application, it appears that there has been over the course of
recent years, a change in judicial opinion as to whether a civil
proceeding should be stayed in view of pending criminal pro-
ceedings. In Schouten, an application was brought in the
Federal Court for the interpretation of relevant provisions in
an award dealing with agreed procedures for disciplinary ac-
tion against employees. In the course of dealing with the matter,
Wilcox J considered the general relationship between civil and
criminal proceedings. He observed at 402 as follows—

“Counsel for the applicant put at the forefront of their
submission the underlying proposition that the law will
not place people charged with a criminal offence in the
dilemma of having to defend other proceedings arising
out of the same circumstances as the criminal charge un-
til after the criminal proceedings have been finalised.
I think it is fair to say that, at one time, judges had a
strong predisposition to that view. But it is clear from the
more recent cases that there is not now such a rule. I had
occasion to look at this question, in the context of pend-
ing civil proceedings, in Cameron’s Unit Services Pty
Limited v Kevin R Whelpton and Associates Australia
Pty Limited (1984) 4 FCR 428. I do not propose to repeat
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what I there set out. However, the authorities to which I
then referred made it clear that there is no general rule
that civil proceedings should be stayed pending resolu-
tion of criminal charges arising out of the same facts. The
current rule is that, in considering whether or not a civil
action should proceed to a hearing, the court should take
into account the chance that this course will occasion in
justice in the criminal proceedings. This requires the court
to consider such matters as possible prejudicial publicity,
the imminence of the criminal trial and the burden upon
the accused person of defending two sets of proceedings
concurrently…
However, as the authorities referred to in Cameron’s Unit
Services make plain, there is no absolute right of silence.
People charged with a criminal offence frequently choose
to comment, publicly or privately, regarding the substance
of the matter. A person has the right to disclose the sub-
stance of his/her defence to pending criminal proceedings.
This entitlement is something for the person to take into
account in considering what defence, if any, to make to a
civil proceeding. The same situation applies in a discipli-
nary case.“

In my opinion, having regard to Schouten and the authori-
ties referred to in it, there is no longer what could be regarded
as an automatic predisposition to a stay of civil proceedings in
circumstances where there are criminal proceedings on foot.
Furthermore, in relation to these proceedings, there are a
number of relevant considerations that arise in relation to the
present application. The first is that the Commission has the
power in appropriate circumstances, to hold proceedings in
camera and to restrict matters that are to be published. Sec-
ondly, it is the case that in any event, there is no absolute right
to silence in relation to criminal proceedings, as observed by
Wilcox J in Schouten. Thirdly, it is a relevant consideration
and a point of distinction between the circumstances confront-
ing me in this application and many of the decided cases, that
there are no criminal proceedings on foot. Indeed, nor are there
even criminal charges pending. The submission before the
Commission is that there is a criminal investigation into the
conduct of the applicant in progress. For the reasons that I
have mentioned above, in my opinion, there cannot be said to
be any certainty at all in relation to the outcome of that proc-
ess. Another relevant consideration in my opinion is that any
such proceedings, if at all, arising out of the criminal inquiry,
may well be a long time away from the present matter.

I should also observe that the authorities suggest that, even
in circumstances where there are concurrent criminal proceed-
ings on foot, that there must be a very strong case indeed for a
stay to be imposed in relation to civil proceedings: Civil Pro-
cedure in Western Australia Seaman para 20.19.19. As I have
already noted, the position may be different in circumstances
where the applicant either had been charged or indeed, was
presently defending criminal proceedings. However that is not
the case here. For all of these reasons, I decline to grant the
further application to adjourn these proceedings.

APPEARANCES: Mr P Kyle of counsel appeared on be-
half of the applicant.

Mr A Lucev of counsel appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis
and

The Grand Lodge of WA of Antient Free and Accepted
Masons Incorporated and Others.

No. 517 of 1998.

COMMISSIONER S J KENNER.
24 September 1998.

Reasons for Decision.
(Given extemporaneously at the conclusion of the

proceedings, taken from the transcript as edited by the
Commission)

THE COMMISSIONER: These reasons relate to an applica-
tion brought by counsel for the applicant pursuant to s 27(1)(f)
of the Industrial Relations Act 1979 (“the Act”) that the sub-
stantive application be adjourned sine die. This application
was brought immediately following the decision of the Com-
mission as presently constituted, that the respondent’s
application to disqualify Mr Kyle from appearing as counsel
for the applicant be dismissed (see Anthony Ellis and The Grand
Lodge of WA of Antient Free and Accepted Masons Incorpo-
rated and Others No. 517 of 1998, 29 October 1998). The
substantive basis for this application is the respondent’s fail-
ure to provide Mr Kyle with an undertaking that,
notwithstanding my earlier decision, the respondent would not
pursue Mr Kyle’s continuation to act on behalf of the appli-
cant, in other jurisdictions. In essence, Mr Kyle submitted that
if the matter were to proceed, Mr Ellis would be placed in the
position at this late stage, of representing himself in the mat-
ter. The application was strongly opposed by Mr Lucev, counsel
for the respondent.

In short, Mr Kyle submitted that the application should be
adjourned because Mr Ellis, given the complexity of the pro-
ceedings, would not be able to adequately prepare for the
hearing nor represent himself during the course of the pro-
ceedings. In support of his application, Mr Kyle tendered an
affidavit sworn by Mr Ellis 24 September 1998 (“the Affida-
vit”). In the Affidavit Mr Ellis deposes to a number of issues
said to be relevant to his application to adjourn the proceed-
ings. Mr Ellis said that he could no longer afford to engage
counsel to represent him at the proceedings. Furthermore, he
deposed to the fact that he did not have the necessary knowl-
edge of the procedural requirements of the Commission,
including the preparing of witness statements, dealing with
documentary and oral evidence and matters of law which would
arise during the course of the hearing of the matter.

Furthermore, Mr Ellis deposed that even at this stage of the
proceedings, he did not have particulars of the allegations that
were to be brought against him by the respondent in support
of its decision to summarily dismiss him. He also said that his
other business commitments in Broome require his attendance
on a six-day a week basis and furthermore, given the time of
year, this was the busiest period for that business. Mr Ellis
also deposed to personal circumstances that he said made it
difficult for him to prepare for and proceed with his applica-
tion. In conclusion, Mr Ellis said that he would suffer great
prejudice if the proceedings were not adjourned, given the time
available and in view of the voluminous number of documents
which would be required to be examined prior to and during
the course of the proceedings.

Mr Lucev submitted that whilst the proceedings may involve
some complexity, that the applicant is, by reason of the posi-
tion he formerly held with the respondent and his involvement
in other business interests, intelligent, articulate and quite ca-
pable of representing himself in the proceedings. Moreover,
counsel points to the fact that these proceedings have been on
foot for a long time and the applicant has been on notice, from
as early as 5 June 1998, of the procedural requirements of
both the applicant and the respondent in order to prepare for
the hearing. Furthermore, Mr Lucev submitted that the appli-
cant does not come before the Commission with clean hands,
in that he has failed to comply with orders of the Commission
relating to discovery of documents and the filing and service
of witness statements, over an extended period of time.
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In further submissions, Mr Lucev said that the applicant had
engaged his previous firm of solicitors at least on two occa-
sions, in respect of earlier interlocutory applications. He
submitted that the respondent has been put to very consider-
able expense in preparing for these proceedings, which
expenses are not recoverable before the Commission. In sum-
mary, the respondent submitted that the applicant has had a
very considerable period of time to prepare his case, with or
without the assistance of counsel. Also, the respondent argued
that it would be materially prejudiced by an adjournment of
the matter, for what could be a significant period of time, given
the time that has elapsed from the date of the applicant’s dis-
missal. Counsel argued that the memories of witnesses, some
of whom are of advanced years, might be affected. Also, it
was submitted that there is an obligation on the applicant to
prosecute his claim expeditiously in this jurisdiction.

Conclusion
In considering this application, I am required, by s 26(1)(a)

of the Act to approach the matter according to equity, good
conscience, and the substantial merits of the case. Moreover,
by s 26(1)(c), I am required to have regard for the interests of
the persons immediately concerned in these proceedings, and
where appropriate, for the interests of the community as a
whole. In terms of applications by parties to proceedings for
adjournments, in Myers v Myers (1969) WAR 19, Jackson J
said at 21—

“To grant or refuse an adjournment is a matter for the
discretion of the court to whom the application is made.
But where the refusal of an adjournment would result in
serious injustice to one party, an adjournment should be
granted unless in turn this would mean serious injustice
to the other party. An appellate court will not interfere
with a discretionary order of this sort unless there is strong
reason for believing that an injustice has resulted. These
principles are laid down in Maxwell v Keun (1928) 1 KB
645; (1927) All ER Rep 335, and Walker v Walker, (1967)
1 All ER 412.”

In considering this application, it is relevant to refer to the
following. The respondent dismissed the applicant on 20 March
1998. The substantive application was filed on 24 March 1998,
by the then solicitors for the applicant. The respondent, by its
solicitors, filed a notice of answer and counter proposal on 31
March 1998. By leave of the Commission, the respondent filed
an amended notice of answer and counter proposal on 19 June
1998. Conferences pursuant to s 32 of the Act were convened
between the parties to these proceedings on 17 April, 4 June
and 21 July 1998. The Commission on 5 June 1998, made or-
ders for informal discovery and the filing and service of witness
statements. A notice of hearing, listing the matter for hearing
from 29 September 1998 to 2 October 1998 inclusive, was is-
sued on 7 July 1998. Further interlocutory applications were
made and heard by the Commission leading to further orders
of the Commission on 7 September and 9 September 1998 in
relation to discovery and witness statements respectively.

The Commission was also informed that the then solicitors
for the applicant and the solicitors for the respondent exchanged
without prejudice correspondence in early May 1998, relating
to particulars of the allegations of the respondent against the
applicant. Whilst Mr Kyle referred to some of these allega-
tions in his submissions as being general allegations, it is of
note that at no point prior to this present application to adjourn
the proceedings, were any proceedings commenced for orders
in respect of further and better particulars of the respondent’s
notice of answer and counter proposal. Moreover, I should
also observe that in the earlier interlocutory proceedings con-
cerning further and better discovery, heard on 7 August 1998,
the applicant’s then counsel made it clear that she was acting
for the applicant only in relation to that matter, and not gener-
ally. The significance of this observation is that at least from
this time, it is apparent that the applicant was effectively rep-
resenting himself in this application, save for the formal
appearance to which I have referred.

Furthermore, it is not in contest that the applicant has failed
to comply with a number of the orders of the Commission
relating to discovery of documents and witness statements.
That in itself is a matter of great concern to the Commission
and is the subject of comment by the Commission in the rea-
sons for decision that I have referred to above.

The fact of the matter is that these proceedings have been
listed for hearing since 7 July 1998. The parties, including the
applicant, have been on notice since that time of the dates of
hearing. Moreover, I should observe that the respondent has
complied with the Commission’s earlier orders regarding dis-
covery of documents. That is, the applicant has had access to
all of the respondent’s discovered documents, both originally
and by further order of the Commission on 7 September 1998.
In my opinion, the applicant has had more than sufficient time
to prepare his case and indeed, to comply with obligations
imposed on him by orders and directions by the Commission.

The fact that the applicant is, as it now appears on the evi-
dence, extensively engaged in his business activities in Broome,
is no reason to adjourn these proceedings. The institution of
these proceedings carries with it an obligation to progress the
application expeditiously. This is particularly so in this juris-
diction, where it is well established that an applicant has an
obligation to both institute and prosecute his or her claim with-
out delay. Whilst no doubt the task confronting the applicant,
if he is to appear in person in the proceedings is a somewhat
daunting one, that of itself is not, in my opinion, a basis to
adjourn the proceedings. Parties to proceedings pursuant to s
29 of the Act often appear in person, sometimes in quite com-
plex matters. There is nothing unique about that. The
Commission also has a duty to the community to ensure that
resources allocated for the purposes of hearing and determin-
ing matters are used as efficiently as possible.

It is also the case that to adjourn the application now would
occasion prejudice to the respondent. The respondent has, as I
have observed, compiled with its obligations in terms of pro-
duction of documents to the applicant. Furthermore, it is a
relevant consideration that in the event of the proceedings be-
ing adjourned for what could be a considerable period of time,
that recollection of events by witnesses may be adversely af-
fected. This is particularly so, given that some of the
respondent’s witnesses are senior in years.

In all the circumstances of this case, I am not satisfied that
the refusal of the application to adjourn these proceedings
would result in a serious injustice to the applicant. For those
reasons the application is refused.

APPEARANCES: Mr P Kyle of counsel appeared on be-
half of the applicant.

Mr A Lucev of counsel appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Antient Free and
Excepted Masons Incorporated and others.

No 517 of 1998.

COMISSIONER S J KENNER.

9 September 1998.

Amending Order.
WHEREAS on 5 June 1998, the Commission, by consent of
the parties to the herein application, issued an order in relation
to interlocutory matters to facilitate the expeditious hearing of
the application (“the Order”);

WHEREAS in subsequent proceedings relating to applica-
tions for further and better discovery by the applicant and the
respondent, the Commission issued a further order in relation
to further and better discovery on 7 September 1998;

WHEREAS in view of the order issued by the Commission
on 7 September 1998, it is now appropriate to amend the Or-
der;

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby amends the Order as follows—

(1) THAT paragraph 4 of the Order be amended to re-
quire the applicant to file and serve on the respondent
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any witness statements upon which he intends to rely
no later than 14 days prior to the date of the hearing.

(2) THAT paragraph 5 of the Order be amended to re-
quire the respondent to file and serve upon the
applicant any witness statements upon which it in-
tends to rely no later than 7 days prior to the date of
hearing.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of WA of Antient Free and Accepted
Masons Incorporated and others.

No 517 of 1998.

COMMISSIONER S J KENNER.

7 September 1998.

Reasons for Decision.
THE COMMISSIONER: These proceedings concern inter-
locutory applications by The Grand Lodge of Western Australia
(the “respondent”) and Anthony Ellis (“the applicant”) pursu-
ant to s 27(1)(o) of the Industrial Relations Act, 1979, (the
“Act”) for further and better discovery. The substantive appli-
cation alleges that the applicant was harshly, oppressively or
unfairly dismissed by the respondent and was denied benefits
that he was entitled under his contract of service with the re-
spondent.

Background
By consent order of 5 June 1998, the applicant and respond-

ent provided to one another informal discovery by list of
documents. The respondent and applicant now say that each
others discovery is deficient and seek orders from the Com-
mission for further and better discovery. By a direction dated
23 July 1998, the Commission directed the applicant and re-
spondent to file and serve affidavits in support of further and
better discovery and an outline of submissions in relation to
the applications.

Mrs Melanie Binet filed an affidavit in support of the re-
spondent’s application for further and better discovery on 3
August 1998. The applicant did not file an affidavit in support
of his application.

The Substantive Claim
For the purposes of determining this matter, it is necessary

to set out the claim and answer of the applicant and respond-
ent respectively, in order to determine what are the matters in
question between the parties to the substantive application.
By application dated 24 March 1998, the applicant alleges that
his employment as the Grand Secretary/Chief Executive Of-
ficer of the respondent was unfairly terminated on 20 March
1998. The grounds advanced in support of the applicant’s claim
of harsh, oppressive or unfair dismissal are set out at para-
graph 20 of the particulars of claim and provide as follows—

“At the conclusion of a special Board meeting on the af-
ternoon of 20 March 1998, Mr Ellis was verbally informed
that his services were no longer required effective imme-
diately. He was then handed a letter of termination.
Mr Ellis was not given any or any adequate explanation
for the termination of his employment except that the
Board no longer had confidence in him.
Mr Ellis was not given any or any adequate opportunity
to address the Board. Mr Ellis was then accompanied to
his office and was supervised while clearing his desk and
then accompanied off the premises. He was forced to leave
the company car that he used and find his own way home”.

In so far as the claim for contractual benefits is concerned,
the applicant seeks a number of benefits relating to wages and

allowances, payment in lieu of notice, damages for loss and
injury and loss of reputation, accrued annual leave entitlements
and superannuation contributions.

By an amended notice of answer and counter proposal filed
with the leave of Commission on 19 June 1998, the respond-
ent sets out its contentions by way of reply to the applicant’s
claims. Materially for these purposes, the amended notice of
answer and counter proposal provides as follows—

“4. As to paragraph 20, the Respondent says that—
(a) Concerns about the following aspects of the

applicant’s conduct—
(1) Poor working relationship with the

Grand Master;
(2) Poor working relationship with boards

and committees;
(3) Unsatisfactory dealings with constitu-

ent lodges and members; and
(4) Conflict of interest with personal busi-

ness interests.
were brought to the applicant’s attention in the
months preceding his termination. The appli-
cant was given the opportunity to respond to
these concerns and did so.

(b) ….
(c) ….
(d) …..
(e) ….
(f) since the applicant’s termination the respond-

ent has become aware of a number of
additional grounds upon which it would have
relied to terminate the applicant’s employment
had the respondent been aware of those mat-
ters at the date of termination. Those matters
are—

(1) Unsatisfactory attitude to work;
(2) Misuse of leave entitlements;
(3) Misuse of expense account;
(4) Mishandling of the operations of the

Swan Districts Masonic Centre;
(5) Mishandling of the business operations

of the respondent;
(6) Inappropriate conduct as a nominee of

the respondent on the board of Infor-
mation Radio;

(7) Any other matters that come to the re-
spondent’s notice prior to the hearing
which constitute additional grounds
upon which it could have relied to ter-
minate the applicant had it been aware
of those matters at the time of termina-
tion”.

It can be seen from the terms of the notice of application and
amended notice of answer and counter proposal set out above,
that the issues agitated by the parties to these proceedings are
wide.

Relevant Principles Regarding Discovery
In the context of discussing the relevant principles, it should

be observed that these applications are not for a general order
for discovery of documents. As noted above, the parties by
consent have already provided discovery to one another by
way of informal list. The present proceedings relate to appli-
cations for further and better discovery of particular documents
or classes of documents. However, notwithstanding this, in
my opinion, the relevant principles in this jurisdiction appli-
cable to an application for general discovery pursuant to s
27(1)(o) of the Act apply. Discovery is not available as of right
in this jurisdiction and it is for a party making an application
for an order pursuant to s 27(1)(o) to establish that it would be
just for such an order to be made: ALHMWU v Burswood Re-
sort Management (Ltd) (1995) 75 WAIG 1801. In Burswood
(supra) it was observed at 1805—

“The Commission may therefore only make an order if
such order is just (see Springdale Comfort Pty Ltd t/a
Dalfield Homes v BTA (op cit)(IAC)).
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s 26(1)( a) of the Act would not seem to be excluded from
operation by the words of s 27 (1)(o) but we do not think
it alters the questions to be asked and answered under s
27(1)(o).
It is for the applicant for an order under s 27(1)(o), to
establish that is just for such an order to be made. The
expression “just” means “right and fair, having reason-
able and adequate grounds to support it, well-founded and
conformable to a standard of what is proper and right”.
See Loxton v Ryan (1921) State Reports (Qld) 79 at 84,
88 per Lukin J”. Perhaps more appositely in Smith’s
Weekly Publishing Co Ltd v Sunday Times Newspaper
Co Ltd (op cit), which was a case relating to discovery of
documents, Isaacs and Rich JJ at page 562 held that “just”
means “just according to law”.

In the event that the discretion to order discovery is exer-
cised, general principles require the provision by one party to
the other of a list of documents, which may be verified by
affidavit, which are or have been in a party’s possession, cus-
tody or power relating to any matter in question in the
proceedings. A classic statement as to whether a document
relates to a matter in question, is contained in the judgment of
Brett LJ in Compagine Financiere et Commerciale du Pacifique
v Peruvian Guano Company (1882) 11 QBD 55 where he ob-
served at 63—

“It seems to me that every document relates to the mat-
ters in question in the action, which not only would be
evidence upon any issue, but also which, it is reasonable
to suppose, contains information which may – not which
must – either directly or indirectly enable the party re-
quiring the affidavit either to advance his own case or to
damage the case of his adversary. I have put in the words
“either directly or indirectly” because, as it seems to me,
a document can properly said to contain information which
may enable the party requiring the affidavit either to ad-
vance his own case or to damage the case of his adversary,
if it is a document which may fairly lead him to a train of
inquiry, which may have either of these two conse-
quences”.

The case of Board v Thomas Hedley & Co Ltd (1951) 2 All
ER 431 is authority for the proposition that the net is to be cast
broadly in relation to determining what documents are dis-
coverable based upon the matters in question in the action. To
determine whether a document may fairly lead to a train of
inquiry relevant to a matter in question, regard is to be had to
the pleadings in civil litigation. In this case, regard should be
had to the particulars of claim and the amended notice of an-
swer and counter proposal: Mulley v Manifold (1959) 103 CLR
341 at 345.

For the purposes of discovery, “possession” means the physi-
cal or corporeal holding of the document pursuant to the right
to its possession, as in the case of an agent or bailee; “cus-
tody” means the mere actual or physical or corporeal holding
of a document regardless of the right to its possession, as in
the case of a servant or an employee; “power”  means an en-
forceable right to inspect it or to obtain possession or control
of the document from the person who ordinary has it in fact:
Halsbury’s Laws of England 4th ed vol 13 at para 39.

Also, generally speaking, a document is not required to be
produced if it is not in the sole possession of the party giving
discovery: Swanston v Lishman (1881) 45 LT 360 at 361:
Kearsley v Philips (1883) 10 QBD 465. In Biala Pty Ltd and T
S Holdings Pty Ltd v Mallina Holdings Pty Ltd (1990) WAR
174 consideration was given by the Supreme Court of West-
ern Australia to a claim for production of documents for
inspection which were in the joint possession of the second
defendant to the action and another person who was not a party
to the action. The court referred to Kearsley (supra) which
applied Murray v Walter (1839) Cr & Ph 114, and held that
the decision in Kearsley is clear authority for the proposition
that a party has no right to an order for production of docu-
ments which are in the joint possession of a defendant and
another person who is not a party to the action.

The evidence adduced on behalf of the respondent discloses
that the applicant had a number of business interests outside
of his employment with the respondent. These include direc-
torship and company secretary positions in three corporations,
they being The Northwest Brewing Corporation Pty Ltd, Royal

Harmony Pty Ltd and Anthony Ellis Pty Ltd (“the compa-
nies”). The Northwest Brewing Corporation Pty Ltd conducts
a substantial brewing operation in Broome of which the appli-
cant is the Managing Director. There is evidence before the
Commission, that the applicant derived directors fee income
for the financial year 1 July 1997 to 30 June 1998. There is
also evidence before the Commission that the applicant acts
as a marriage celebrant and an assertion is made by the re-
spondent that the telephone numbers used for that business,
are telephones in respect of which accounts were paid by the
respondent.

Furthermore, there is evidence before the Commission that
the respondent’s concerns regarding the applicant’s outside
business interests were the subject of discussion between the
applicant and the respondent culminating in a statement by
the applicant to the board of the respondent in or about Sep-
tember 1997. That statement contains an assurance by the
applicant that the applicant’s outside business interests did not
impact on the respondent. The Commission has also been pro-
vided with other correspondence between members of the
respondent, referring to this assurance provided by the appli-
cant.

With all these matters in mind, I turn now to consider the
specific documents and classes of documents sought by the
respondent.

Respondent’s Application
Travel and Expense Records

Counsel for the respondent said that these records are rel-
evant to the allegation that the applicant undertook personal
travel during his normal working hours and that he misused
his expense account. It is said that these records will disclose
travel arrangements and expenditure undertaken and claimed
by the applicant whilst employed by the respondent. Counsel
for the applicant said that the applicant has already discovered
his diaries for the period of 1993 – 1998, in which are re-
corded items relating to travel and expenses. In relation to the
expenses, the respondent submits that these dairy records are
incomplete and entries contained within them require substan-
tiation.

In my opinion, travel and expense records, to the extent that
they are in the applicant’s possession, custody or control, do
relate to matters in question in these proceedings and should
be discovered. They are clearly relevant to the respondent’s
allegation that the applicant misused his expense account and
was engaged in his own business interests in conflict with his
duties for the respondent. Given the location of the businesses
that the applicant is associated with, travel arrangements may
well be material to dealing with these allegations. I reject the
applicant’s submission that this aspect of the application does
not relate to an industrial matter. The industrial matter before
the Commission relates to the applicant’s claim that he was
harshly oppressively or unfairly dismissed and was denied
contractual entitlements. As a corollary to the Commission
inquiring into and dealing with that industrial matter pursuant
to s 23(1) of the Act, the procedural powers of the Commis-
sion in s 27 of the Act, including the power to order discovery
of documents, are available to facilitate the inquiring into and
dealing with that industrial matter.

Taxation Returns for the Years 1993 – 1998
The respondent argued that the applicant’s taxation returns

for 1993 to 1998 are relevant as they may disclose details of
the applicant’s personal business interests during the material
times of his employment by the respondent. The respondent
also said that the taxation returns may lead to a train of inquiry
in relation to the issue of the applicant’s business expense de-
ductions claimed by him which in turn, relate to applicant’s
outside business activities.

The applicant submitted that such documents are not rel-
evant to the matters in issue in these proceedings and that in
any event, the applicant’s diaries for the periods 1993 to 1998
contain the relevant information.

In my view, the applicant’s personal taxation returns are rel-
evant to matters in issue in these proceedings. Those documents
may well lead to a train of inquiry in relation to expense claims
and income received by the applicant over the material peri-
ods from sources other than the respondent. Also, given the
requirement on the applicant to maintain such taxation records
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pursuant to the Income Tax Assessment Act, 1936 (Cth), it
would not be overly burdensome for the applicant to obtain
and disclose these records to the respondent.

Applicant’s Personal Bank Records
The respondent seeks discovery of the applicant’s personal

bank records, including but not limited to statements of ac-
counts for savings, cheque and other accounts held either solely
by the applicant or jointly between the applicant, his wife or
any other person in the years 1993 to 1998. The respondent
submitted that these documents are relevant to the matters in
issue in these proceedings in that they may disclose the extent
of the applicant’s business interests outside of the applicant’s
employment with the respondent. Furthermore, the respond-
ent argued that this class of documents would enable the
respondent to cross reference material contained in other docu-
ments to be discovered by the applicant, for example, the
applicant’s taxation returns. It was also put that they may lead
to a train of inquiry in relation to the respondent’s allegations
regarding the applicant’s misuse of his expense entitlements.

The applicant submitted that this class of document should
not be discovered. It has said that the applicant’s diaries, which
have already been discovered, contain information regarding
his business activities. Furthermore, the applicant said that the
discovery of this class of documents would involve an infringe-
ment of confidentiality.

The extent to which a document may be confidential, does
not of itself afford protection against discovery but rather, is a
relevant consideration to be taken into account in deciding
whether or not a document should be discovered: Science Re-
search Council v Nasse (1980) AC 1028 at 1065; ALHMWU v
Burswood Resort (Management) Ltd (supra) at 1807. Whilst I
accept that in some circumstances the confidentiality of docu-
ments maybe a most relevant consideration, given the nature
of the respondent’s allegation in these proceedings, in my opin-
ion, the applicant’s personal financial records are documents
which could fairly lead to a train of inquiry arising out of the
issues in these proceedings. Likewise, to the extent to which
the applicant has bank accounts held jointly with his spouse or
other persons, then they are also relevant and may lead simi-
larly to a train of inquiry concerning the respondent’s
allegations.

As to the suggestion by the applicant that such documents
may not be in the sole possession of the applicant, I observe
that the requirement to give discovery relates to documents in
the possession, custody or power of the party. Whilst the issue
of joint possession of documents was considered in Biala (su-
pra), the matter has been judicially considered in a number of
other cases. In B v B (1979) 1 All ER 801, the UK High Court
(Family Division) considered an application for discovery of
documents in matrimonial proceedings against a husband who
had a controlling interest in, and was a director of, a private
company, as a consequence of his majority holding in another
private company. In this case, Dunn J held that the court had a
discretion whether to order the discovery of documents in the
possession, custody or power of a party to proceedings. Com-
pany documents relevant to the matters in the action but in the
legal possession of the company, if in the physical possession
of the party by reason of holding as a servant or agent of the
company, were discoverable as they were in that party’s “cus-
tody”.

Furthermore, in Turner & Anor v Davies (1981) 2 NSWLR
324, Maxwell J held that provided documents are relevant,
they are not protected from production on the basis that a party
has custody of the documents as an agent or a servant for a
third party. His Honour, in referring to earlier authority in
Kearsley (supra), Walter (supra), and Coomes & Son v Heyward
(1913) 1 KB 150 observed that the court’s power to order pro-
duction for inspection has been broadened with the inclusion
of the word “custody”. Hence, sole legal possession or power
is no longer the determining basis upon which discovery will
be ordered.

In my opinion, this line of authority stands for the proposi-
tion that if documents are in the joint possession of a party and
another person, but the party holds the documents in his or her
custody as a servant or agent of that other person who has
joint possession of the documents, then an order may be made
that those documents be discovered. Accordingly, for the pur-
poses of these proceedings, save for any joint bank account

between the applicant and his spouse, any other bank accounts
between the applicant and any other person are only discover-
able to the extent that the applicant holds such documents as a
servant or agent on behalf of that other person.

Documents relating to the applicant’s engagement/or em-
ployment by any company or person other than the respondent.

The respondent submitted that these documents are relevant
as they may lead to a train of inquiry relating to the applicant’s
business interests outside his employment with the respond-
ent and the conflict of interest issue. It is also said that this
class of documents is relevant for the purposes of cross refer-
encing financial information obtained from other documents
for example, taxation returns. As I have observed above, the
evidence before the Commission discloses that the applicant
had interests in the companies at the material times of the ap-
plicant’s employment. I have already referred to evidence
adduced by the respondent in this regard. This evidence is
unchallenged. I also pause to observe that from the evidence
before the Commission, the applicant holds beneficially
through his personal company, a very substantial shareholding
in Royal Harmony Pty Ltd.

The applicant objects to discovery of these documents on
the grounds that they are not relevant to matters in question in
these proceedings and also that no such documents exist.

In my view, if any such documents do exist then they are
clearly relevant. A central allegation in these proceedings is
extent to which the applicant was engaged in business inter-
ests outside of the respondent to the detriment of the respondent.
However in my opinion, discovery should be limited to docu-
ments relating to the applicant’s involvement in the companies
and not any company or other person. If there are documents
going to the terms of engagement of the applicant in any ca-
pacity with the companies they may lead to a train of inquiry
concerning the matters in question in these proceedings and
should be discovered.

Documents Relating to Remuneration, Bonuses, Fees etc
Counsel for the respondent argued that these documents are

relevant to the conflict of interest issue. Furthermore, evidence
before the Commission discloses that the applicant received
income in the 1997/1998 financial year by way of director’s
fees.

The applicant submits that the respondent has failed to ad-
equately particularise the documents sought and moreover, has
failed to demonstrate that this class of documents are relevant
to matters in question. Additionally, the applicant says that the
request is overly wide and indeed income such as director’s
fees is not an indication as to personal effort or time involved
by the recipient of those fees.

In my opinion, remuneration from sources that are alleged
by the respondent to give rise to a business conflict are clearly
relevant to these proceedings. Such documents may well lead
to a train of inquiry as to the extent of the applicant’s involve-
ment in business interests other than those of the respondent. I
am also satisfied that from the evidence before the Commis-
sion, it is likely that such documents exist and should be
discovered. However, as for documents relating to employ-
ment etc, the terms of the respondent’s request for income
from any sources is in my view too wide and would not be
necessary to fairly dispose of the substantive action. Discov-
ery of such documents should be confined to any remuneration
received from the companies.

Documents Relating to Appointments/Duties as Director
and Company Secretary

The respondent seeks all documents, including but not lim-
ited to minutes of all meetings, books of account, bank records,
time and wages records relating to the applicant’s appoint-
ment and duties as a director and/or company secretary of any
company, including but not limited to the companies. The re-
spondent submits that these documents are relevant as going
to the conflict of interest issue and may lead to a train of in-
quiry in that regard.

The applicant denies that discovery of these documents is
necessary given the evidence before Commission at annexure
“D” to the affidavit of Mrs Binet, which contains company
extracts from the Australia Securities Commission, disclosing
the extent of the applicant’s involvement in the companies.
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As with documents relating to the applicant’s engagement
and remuneration from the companies, in my opinion, these
classes of documents are relevant to the matters in issue in
these proceedings. To the extent that the applicant has docu-
ments of this description in his possession custody or power
concerning the companies, then in my view, they clearly may
give rise to a train of inquiry relating to the respondent’s sub-
stantive allegation that the applicant’s personal business
activities conflicted with the applicant’s obligations as a sen-
ior executive of the respondent.

Applicant’s Application
The applicant has also sought further and better discovery

of documents in these proceedings. I now turn to consider the
applicant’s application.

Auditors Reports relating to audits of the respondent in the
years 1993 to 1998 inclusive.

The applicant submitted that this class of documents is rel-
evant to the allegations of the respondent that the applicant
misused his expense account and leave entitlements and mis-
handled the operations of the Swan Districts Masonic Centre
and the business operations of the respondent.

The respondent said that the audit reports, save that for the
1997/98 financial year, have already been discovered in the
respondent’s original, amended and further amended list of
documents. As to the 1997/98 audit report, in an affidavit of
Stanley Frederick Threlfall, who is the Grand Master of the
respondent, sworn 14 August 1998 in opposition to the appli-
cant’s application, it is said that the audit report for the
respondent for the 1997/98 financial year is yet to be com-
pleted.

Mr Threfall’s evidence was that the respondent’s auditors
had advised him that this report is not anticipated to be adopted
by the respondent until on or about 30 October 1998. This
evidence is unchallenged.

In my opinion, audit reports of the type as sought by the
applicant are clearly relevant to the matters in issue in these
proceedings. It appears from the respondent’s submissions
however, that these documents have been discovered. To that
extent, the parties should confer with a view to reaching an
agreement on this matter. In the event that the issue cannot be
resolved, the matter can be referred back to the Commission
for determination.

In so far as the 1997/98 audit report is concerned, given that
the evidence suggests that the document is yet to exist in a
complete form, it would be inappropriate to make any orders
at this point. However, in the event that the document does
come into existence prior to or during the course of these pro-
ceedings being heard and determined, then in my opinion, such
a document should be discovered by the respondent.

Responses to Letters Contained in the Applicant’s Discov-
ered List of Documents

The applicant sought production of the above documents
said to be relevant to whether the applicant was accorded pro-
cedural fairness by the respondent. It was also put by Counsel
that they are relevant to the alleged poor working relationship
between the applicant and the Grand Master, the board, com-
mittees and the constituent lodges and members of the
respondent.

The respondent submitted that the documents sought by the
applicant were not sufficiently particularised to allow it to iden-
tify the documents required by the applicant.

The Commission has before it a copy of a document, which
appears to be the applicant’s list of documents, under cover of
a letter from the applicant to the respondent’s solicitors dated
3 July 1998. In the list of documents there is reference to a
number of copy letters. It is not clear from the description of
the documents in the list what the content of those letters are.
However, from the very limited number of letters referred to
in the applicant’s list, in my opinion, it would not be unduly
onerous for the respondent to provide a copy of responses, if
any, to those documents set out in the applicant’s list and they
should be discovered.

Diaries for the Grand Master for the years 1996 to 1998
The applicant said that the diaries are relevant to the issue as

to whether any meetings took place between the applicant and

the Grand Master of the respondent relating to the applicant’s
performance prior to his dismissal. These documents are un-
doubtedly relevant in my view. However, the Grand Master of
the respondent, Mr Threfall, says in his affidavit that his 1996
and 1997 calender diaries have been destroyed and accord-
ingly they are no longer in his possession, custody or power.
That being the case and given that the 1998 diary of Mr Threfall
has been discovered, no order can be made in respect of this
matter.

Any further dispute in relation to these documents should
be dealt with in the manner outlined above regarding the audi-
tor’s reports.

List of Names of Members of the Respondent
The applicant has sought production from the respondent of

a list of members of the respondent. The respondent by way of
way of submissions in reply, submitted that such an order is
neither just nor in the public interest in the context of the present
proceedings. Mr Threfall in his affidavit, deposed to the fact
that the respondent has approximately 7,000 members and
presently does not maintain a printed list of current members.
His evidence was that to generate such a list, would be both
costly and time consuming. Furthermore, Mr Threfall said that
the respondent, by its nature, involves an element of secrecy
both as to its operations and its membership.

Having considered this matter, I am not of the opinion that it
would be just in the circumstances of this case to make the
order sought by the applicant. In light of the evidenced ad-
duced by the respondent, such an order would be oppressive,
unnecessary to fairly dispose of these proceedings and would
not be just.

The respondent however, is prepared to provide confirma-
tion (by affidavit if necessary), that a particular person referred
to in correspondence either is or is not a current member of
the respondent. In my view, that should be an adequate way of
dealing with the matter. Any further dispute in relation to this
issue can be dealt with by the Commission in due course in
any event.

By way of concluding observations, in my opinion, the or-
ders to be made in favour of the respondent and the applicant
for discovery of documents from the various classes set out
above, will not involve an unnecessary burden or any oppres-
sion on either party. Moreover, these documents should be
discovered as they are in my opinion, necessary to fairly dis-
pose these proceedings, are in the interests of a fair hearing,
and access to them is necessary in order for the proper prepa-
ration of the each party’s case: Percy v General Motors –
Holden’s Pty Ltd (1975) 1 NSWLR 289; ALHMWU v Burwood
Resort (Management) Ltd (supra) at 1805. In my view, in all
the circumstances of this case, an order for discovery of the
above documents is just and equitable.

Minutes of proposed order will now issue.
APPEARANCES: Mr A Lucev of counsel appeared on be-

half of the applicant.
Ms M Saraceni of counsel appeared on behalf of the re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Ancient Free and
Excepted Masons Incorporated and others.

No 517 of 1998.

COMMISSIONER S.J. KENNER.

7 September 1998.

Order.
HAVING heard Mr A Lucev of counsel for the respondent and
Ms M Saraceni of counsel for the applicant the Commission,
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pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

(1) THAT the applicant shall give discovery on affida-
vit of the documents listed in Schedule A within his
possession custody or power by 11 September 1998,
and state a time and place at which the documents
may be inspected and copied.

(2) THAT inspection and copying of the applicant’s dis-
covered documents shall be completed by 16
September 1998.

(3) THAT the respondent having undertaken to ensure
the security of the applicant’s diaries shall be allowed
to arrange the copying of the applicant’s diaries un-
der the supervision of the applicant or his
representatives.

(4) THAT the respondent shall give discovery on affi-
davit of the documents in Schedule B within its
possession custody or power by 11 September 1998,
and state a time and a place at which the documents
may be inspected and copied.

(5) THAT inspection and copying of the respondent’s
discovered documents shall be completed by 16 Sep-
tember 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

SCHEDULE A
(a) The applicant’s 1993 diary.
(b) All travel and expense records for travel undertaken by

the applicant during the period of employment by the respond-
ent, whether or not the travel was related to the applicant’s
employment with the respondent including but not limited to—

(1) airline boarding passes;
(2) frequent flyer statements;
(3) tickets; and
(4) receipts, invoices and accounts.

(c) The applicant’s personal taxation returns for the years—
(1) 1993—94;
(2) 1994—95;
(3) 1995—96; and
(4) 1996—97.

(d) The applicant’s personal bank records including but not
limited to statements of accounts for savings, cheque and other
accounts held solely by the applicant or jointly with his wife
or other persons for the period in which the applicant was
employed by the respondent.

(e) All documents relating to the applicant’s engagement and/
or employment by any of the following companies—

(1) The Northwest Brewing Corporation Pty Ltd ;
(2) Royal Harmony Pty Ltd ; and
(3) Anthony Ellis Pty Ltd.

such as contracts, correspondence and minutes of meetings.
(f) All documents relating to remuneration, bonuses, fees

(including directors fees) or other monies received by the ap-
plicant from The Northwest Brewing Corporation Pty Ltd,
Royal Harmony Pty Ltd and Anthony Ellis Pty Ltd, during the
period the applicant was employed by the respondent and af-
ter the applicant’s employment with the respondent was
terminated including but not limited to—

(1) wages slips;
(2) bank deposit records;
(3) receipts;
(4) contracts;
(5) correspondence;
(6) minutes of board meetings;
(7) time and wages records;
(8) group certificates.

(g) All documents relating to the applicant’s appointment
and duties as director and/or company secretary of the follow-
ing companies—

(1) The Northwest Brewing Corporation Pty Ltd;
(2) Royal Harmony Pty Ltd; and
(3) Anthony Ellis Pty Ltd.

such as contracts, correspondence and minutes of meetings.

SCHEDULE B
(a)  Any responses to letters contained in the applicant’s origi-

nal list of discoverable documents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Antient Free and
Excepted Masons Incorporated and others.

No. 517 of 1998.

COMMISSIONER S.J. KENNER.

23 July 1998.

Direction.
WHEREAS on 5 June 1998, the Commission convened a con-
ference pursuant to s 32 of the Industrial Relations Act, 1979,
in relation to the herein application and by consent, issued an
order paragraphs 2 and 3 of which required the parties to pro-
vide informal discovery by list of documents and inspection
of the same;

AND WHEREAS a dispute has arisen between the parties
as to the relevance of documents for the purposes of discov-
ery;

AND WHEREAS on 21 July 1998 the Commission con-
vened a further conference between the parties in an endeavour
to resolve the matters in dispute;

AND WHEREAS at the conference it became apparent to
the Commission that given the nature of the issues in dispute
relating to discovery that these matters be listed for hearing
and determination;

NOW THEREFORE the Commission pursuant to the pow-
ers vested in it by the Industrial Relations Act, 1979, hereby
directs—

(1) THAT the applicant and respondent file and serve an
affidavit in support of further and better discovery
of documents identifying, with particularity, those
documents or classes of documents sought to be dis-
covered and the grounds in support no later than 3
working days prior to the date of hearing of the mat-
ter;

(2) THAT the applicant and respondent file and serve an
outline of submissions and any list of authorities upon
which they intend to rely in support of further and
better discovery no later than 3 working days prior
to the date of hearing of the matter;

(3) THAT this issue be listed for hearing and determina-
tion.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Ellis

and

The Grand Lodge of Western Australia of Antient Free and
Accepted Masons Incorporated.

No 517 of 1998.

5 June 1998.

Order.
WHEREAS on 24 March 1998 the Applicant applied to the
Commission for an order pursuant to section 29 of the Indus-
trial Relations Act, 1979;

WHEREAS on 17 April 1998 the Commission convened a
conference between the parties pursuant to s32 of the Indus-
trial Relations Act, 1979;

WHEREAS on 4 June 1998 the Commission convened a
further conference between the parties pursuant to s32 of the
Industrial Relations Act,1979;

WHEREAS at the conference the parties consented to the
Commission issuing orders in relation to interlocutory mat-
ters to facilitate the expeditious hearing of the application;

NOW THEREFORE by consent the Commission pursuant
to the powers conferred on it under the Industrial Relations
Act,1979, hereby orders-

(1) THAT the Respondent have leave to file an amended
notice of answer and counter proposal by 18 June
1998;

(2) THAT each party shall give an informal discovery
by serving its list of  documents within twenty-one
days of service on the Applicant by the Respondent
of the amended notice of answer and counter pro-
posal;

(3) THAT inspection of documents shall be completed
within fourteen days of service of each party’s list of
documents;

(4) THAT the Applicant file and serve on the Respond-
ent any witness statements upon which it intends to
rely no later than twenty-one days prior to the date
of hearing;

(5) THAT the Respondent file and serve on the Appli-
cant any witness statements upon which it intends to
rely no later than fourteen days prior to the date of
hearing;

(6) THAT the Applicant and Respondent file and serve
an outline of submissions and any list of authorities
no later than three working days prior to the date of
hearing;

(7) THAT the parties have liberty to apply on short no-
tice.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raymond Hatton

v.

Darago Holdings Pty Ltd.

No. 1345 of 1998.

28 May 1999.

COMMISSIONER J F GREGOR.
Reasons for Decision.

On 17 July 1998 Raymond Hatton (the applicant) applied to
the Commission for orders pursuant to Section 29 (1) (b) (i) &

(ii) of the Industrial Relations Act, 1979 (the Act) on the
grounds that his employment with Darago Holdings Pty Ltd
(the respondent) was terminated in a harsh, oppressive and
unfair manner and that he was at the time entitled to unpaid
contractual benefits. The applicant claims he was construc-
tively dismissed on 9 July 1998 when the respondent demoted
him to the position of cabinetmaker/installer with a consequen-
tial loss of pay. The letter advising the applicant of the
respondent’s decision stated that the position of factory man-
ager, previously occupied by him, was to be advertised. He
had no opportunity to discuss the allegations made against him
before the decision to demote him was made, nor was he given
notice of termination or paid in lieu of notice.

The respondent denies the applicant’s claim that he was dis-
missed without the opportunity to discuss the allegations
concerning his conduct. It was open to the applicant to discuss
any matters with the respondent arising from the decision to
demote him but he chose to leave the respondent’s premises
without doing so. The respondent claims that the conduct of
the applicant warranted dismissal but it sought an alternative
solution because of the regard in which it had previously held
him. The respondent denied that the applicant was entitled to
any further compensation nor was he entitled to any payment
for notice.

The applicant gave evidence to the Commission that he is
currently a director of a company which he had set up with
two other people in September 1998. That company involves
him working as a one man operation doing general mainte-
nance and small office fit-outs. Prior to his current employment
he was the factory manager of the respondent’s operations. He
was responsible for day to day management of the factory in-
cluding all production and on site supervision. As for his
termination, he had been on annual leave in the United King-
dom to see his terminally ill father. On his first day back, after
he spent a short time in his office, he went to the main office
where Gary Hicks, a director, was located. They had a general
chat about his leave, then Mr Hicks handed him a letter and
told him to go back to his office and read it. The applicant did
so and was totally shocked by the contents. The letter (formal
parts omitted) appears hereunder—

During your recent leave from work some issues have
come to light which have shocked and disappointed us
and we feel they need to be addressed. It has been made
known to us that you have been passing information to
the workers in the factory that have (sic) no relevance to
their work nor to yours. Examples of this are the details
of directors pay the details of which you could have only
found by looking through the pay book which is not part
of your job. Also telling the employees the company prof-
its are at levels higher than ever before. This type of
information is confidential and only should be known by
the Company Directors. Searching for this information
and releasing to the general staff of the company is an
act of gross misconduct. We feel that your behaviour has
let us and yourself down and we can no longer put you in
a position of trust within the company. Rather than dis-
missal we believe that a fair course of action is to offer
you a demotion within the company to a position of
cabinetmaker and installer with a reduction in wages and
benefits relevant to the position. We will be advertising
for someone to fill your old position after Ray Maskiell’s
return from his trip.

(Exhibit M1)
The applicant told the Commission that his initial thoughts

were that he was being offered a job on the factory floor with
fewer benefits. He did not want such a position because he
had given up shop floor work years ago to pursue a career in
management. There were no discussions with him before he
received the letter nor had he received any warnings. After he
had read the letter he told Mr Hicks that he denied the allega-
tions and that he needed some time to think about the contents.
He then went back to his office for a few minutes and without
further reference to Mr Hicks, he decided to go home. From
his home he contacted a solicitor who then referred him to an
industrial adviser and he also made a telephone call to another
director who does not work on at the premises. The advice he
received from the director was to see Mr Ray Maskiell, the
principal of the company. He did not do so because of advice
to the contrary from his industrial adviser. The applicant
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returned to the premises on the following Monday but did no
more than collect his possessions. On 13 July 1998 he sent a
registered letter to the respondent which formal parts omitted
is in the following terms—

With reference to your letter dated on 7th July 1998 on
which I received on my return from compassionate leave
on 9th July 1998.
In regards to your offer of a demotion to Cabinetmaker
and Installer, I herewith decline your offer.
The matter will be dealt handled by the WA Ind Re Com
(sic)

(Exhibit M2)
The applicant gave evidence to the Commission concerning

his status and salary. A letter signed by Gary Hicks on 17 April
1998 (Exhibit M3) describes him as a factory manager on a
full time basis with a gross salary of $50,000.00 per annum
including a company car.

The applicant then addressed the allegations made against
him. He denied them for the following reasons—

• He did not know the director’s salaries because he
had no access to the information.

• He was unaware of the details of company profits.
He never saw the books or a profit loss statement
but he knew the company was trading well. He may
have said to the employees, for their peace of mind,
that he thought the business was in a good profit en-
vironment.

The applicant described the effect of the alleged termination
upon him as devastating, particularly in the context of his fa-
ther’s terminal illness. He had been forced to rely upon his
wife to support him. In an effort to obtain employment he
made a number of applications including to JAD Interiors who
gave him some work and asked him to submit prices. The in-
voices for this work were introduced as evidence (Exhibit 4)
as was evidence about other earnings. The applicant told the
Commission that he had loved working with the respondent
giving 100% total commitment. Even though he had been ill
he never took sick leave and viewed working for the respond-
ent as a career not just as employment. In fact, in the week
before he left on an overseas trip he had discussed career op-
portunities with the principal Mr Maskiell.

In cross-examination the applicant told Mr Alteruthemeyer,
of Counsel, who appeared for the respondent, how he had been
introduced to the respondent. The applicant said there was an
indication that the level of job was consistent with his previ-
ous work as a production manager. He denied that Mr Maskiell
described the job as a foreman or a leading hand. Mr Maskiell
had asked him to run the factory but had not asked him to be
first at work and last to leave. His role was to do a general
check on the progress of work and supervise the on-site jobs.
There was no written contract between the parties. The appli-
cant could not remember the precise figures but he thought his
salary package worked out to approximately $50,000.00, in-
cluding the use of a motor vehicle.

The applicant was questioned about his leave in the United
Kingdom. He claimed he did not ask for two weeks leave. He
had merely said that he needed to go overseas and he would
keep Mr Maskiell updated on a weekly basis. He denied that
he told Ian Gimblett that Mr Maskiell earned $1,800.00 a week,
or that Mr Hicks earned $1,500.00 a week, or that he asked for
a raise or he was going to ask for a raise of $10,000.00 when
he returned from the United Kingdom. He denied that he had
been given information concerning these matters to Desmond
Breddon or that he had told Paul Speed his (the applicant’s)
salary looked stupid compared to those of Mr Maskiell and
Mr Hicks.  He conceded that he might have had a general chat
to Mr Paul Speed about his salary. If he did pass on any infor-
mation to the employees concerning the company’s
performance it was a result of Mr Maskiell making pronounce-
ments from time to time about how well the business was going.
He did so because it was good for the employees to know that
the company was doing well. He conceded that Mr Maskiell
was not happy that his tickets for United Kingdom were open
for five weeks but the applicant insisted that he told Mr
Maskiell that he was not going to stay for that period but he
needed to have some flexibility in case his father passed away.
He conceded it was possible that he confirmed to Mr Maskiell
that he would be away for two weeks.

As for the events concerning his dismissal he said that Mr
Hicks had said words to the effect that he should read the let-
ter and make comments on it. He also conceded that he told
Mr Hicks he was going home to think about the matter. The
next working day he went back to the office to pick up his
personal items but did not speak to Mr Hicks nor was he de-
nied the opportunity to do so. He conceded that there was
nothing in his contract of employment which would allow him
to take compassionate leave and that he knew the principals at
JAD Interiors where he could obtain work when he finished
with the respondent. As for an application to AVCO for fi-
nance he claimed that the application (Exhibit A1) was made
by his wife in November 1998 to extend an existing loan but
the finance company required a second applicant. This meant
his name was added to the application. The applicant denied
that he was involved in falsification of time cards and playing
mini golf during working hours. However, he recalled he had
a round of golf on a Friday afternoon but did not remember
when. There was no other evidence called on behalf of the
applicant other than an attempt by Mr Moon to have a state-
ment by the applicant’s wife concerning a telephone call she
alleges she made to the respondent advising when the appli-
cant would be returning from the United Kingdom, introduced
into evidence. The applicant’s wife was not called to give evi-
dence in person.

The principal witness on behalf of the respondent was Mr R
G Maskiell, Mr Maskiell related how the applicant was hired
and how he was careful to tell him of the respondent’s expec-
tations of him and about the scope of the job. The applicant
was told that he could have whatever title he wanted. What
counted was that the applicant would have to be the first on
the site and the last to leave. He could be titled a production
manager “or anything”. Mr Maskiell said he told the appli-
cant “what you have to do is everything”.

Mr Maskiell recalled that the applicant had at first told him
about his father’s illness in 1997 when Mr Maskiell’s father
was similarly diagnosed. He therefore had empathy for his
situation but had never authorised anyone, including the ap-
plicant, to be paid in lieu of taking leave as the applicant had
claimed. Mr Maskiell recalled that the applicant had asked for
leave to see his father and he knew that he had to go because
he was very concerned. The respondent was prepared to grant
the leave even though there was a very large job coming up
with JAD Interiors, an organisation with which the applicant
is now in partnership. The applicant had asked for a couple of
weeks leave. Mr Maskiell became concerned when he was
told that the applicant had told other employees he would have
to be away for three weeks. This caused Mr Maskiell to raise
the issue with him. He had asked the applicant how long he
would be on holidays and he had replied “two weeks”. Mr
Maskiell told him that it would be difficult if he took longer
because of the work situation in the business. According to
Mr Maskiell, the applicant was well aware of the potential
problems. The applicant never said that he was going to be
away longer than two weeks although Mr Maskiell did have a
feeling from his behaviour that it could be three weeks.

About this time the applicant and Mr Maskiell had a discus-
sion concerning his future. In response to the applicant’s
question in that regard, Mr Maskiell had told him that he hoped
one day the applicant would “fill [ his] chair”. After the appli-
cant had been absent for two weeks Mr Maskiell had started
inquiring when the applicant had told other employees that he
would be returning. Some thought that he said he would be
gone three weeks and others thought five weeks. This caused
to Mr Maskiell to ask the office manager every day if there
had been any contact from the applicant advising of his return
date. None was ever received.

When he was making enquiries with employees concerning
the applicant’s leave intentions, they told him of rumours go-
ing around the plant concerning his and Gary Hicks’s rate of
pay and how the company was making a record profit, alleg-
edly due to the efforts of the applicant. This was wrong. There
was no record profit and this had caused Mr Maskiell to ask
the employees who made the allegations whether they would
be prepared to stand up and verify what they had said. Ian
Speed and Ian Gimblett said that they would. The information
given to Mr Maskiell about his rate of pay was reasonably
accurate and was only available in the pay book. There is a
section in the pay book where the salary of senior people such



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 174379 W.A.I.G.

as Mr Maskiell, Mr Hicks and the applicant are recorded. Af-
ter collecting this information Mr Maskiell decided that the
demotion letter would be written. Mr Maskiell claims he still
had hopes for the applicant whom he thought was probably
the best person he had seen in the supervisory job. Unfortu-
nately his weakness was that he was too interested in being
‘one of the boys’ by paying them extra money, giving them the
extra hours or playing golf. There was some concern amongst
the workforce that the enquiries would lead to repercussions
for alleged fiddling of the time cards. The applicant certainly
had no authority to give extra hours and after having some
internal discussions Mr Maskiell reported the matter to the
police. The issue of fraudulent behaviour is still live as far as
the respondent is concerned.

Finally, Mr Maskiell gave evidence concerning contact he
received just before Christmas in 1998 from a finance com-
pany seeking credit information on the applicant. That
information included confirmation of a period that the appli-
cant had worked for the respondent. The inquirer read the
application to Mr Maskiell which revealed a claim by the ap-
plicant that he had worked for JAD Interiors for 6 months and
for the respondent for 18 months prior to that. It meant that the
applicant had worked with the respondent till June 1998 and
then immediately worked for JAD Interiors. Mr Maskiell was
stunned about this information.

The advocate for the applicant cross-examined Mr Maskiell.
However, I have no need to summarise the cross-examination
other than to say that Mr Maskiell said when the applicant
was offered a salary package all that was discussed by the
parties was money but the conditions were to be covered by
the Furniture Trades Award (the Award). The conditions re-
lated to holidays, sick pay and anything else that was set out in
the Award. The employees are paid different rates of pay but
the basic package is built around the Award which is used for
anyone who works for the respondent.

Mr Maskiell had made some enquires concerning golf but
had decided that it consisted of a few hits during the smoko
period at a floating golf course near Barrack Street and was
not of great concern. He had arranged for Mr Hicks to give the
letter to the applicant and instructed him to discuss the matter.

The applicant did not respond in the way Mr Maskiell an-
ticipated, instead he immediately left the premises and sought
legal advice. It is more likely than not that he did take up the
offer to speak to Mr Hicks because of the advice he received.
The letter (Exhibit M2) that he sent to the respondent on 13
July 1998 supports this conclusion. By doing so, the applicant
deprived himself of the opportunity to canvass the issue with
the respondent. It may be he was distracted by the last sen-
tence of the demotion letter which gives the impression of
some finality about the decision. Whether he had other rea-
sons is not clear from the evidence. However, the applicant
was not inexperienced in the industry and had held jobs at a
senior level before he went to the respondent. It is clear from
the evidence that he was able to establish a position in the
industry relatively quickly after leaving the service of the re-
spondent. If one accepts the application to AVCO Financial
Services (Exhibit A1) as correct, the applicant claims that he
was working for JAD Interiors very soon after he had left the
employment of the respondent. It is open to conclude that the
applicant could well have been of the view that he did not
need the position with the respondent as much as the respond-
ent needed him to stay

The advocate for the applicant promotes his case on the ba-
sis that there was a constructive dismissal by the respondent.
This concept has been considered a number of times by the
Industrial Appeal Court (in particular, Cargill Australia Lim-
ited, Leslie Salt Division -v- The Federated Clerks Union of
Australia, Industrial Union of Workers, WA Branch (1992) 72
WAIG 1495 (the Leslie Salt case) and The Attorney General –
v- Western Australian Prison Officers’ Union of Workers (1995)
75 WAIG 3166 (the Prison Officers case).

In the Prison Officers case the view is expressed by Kennedy
J that in the absence of an express provision in legislation for
constructive dismissal the consideration is best summarised
in the judgement of Stephenson LJ in Sothern –v- Franks
Charlesly & Co.(1981) IRL 278.

Did he trip of was he pushed? Was it murder or was it
suicide? I know that such a simple consideration of starkly

contrasted alternatives is too often outlawed by authority
in deciding the issue of dismissal vel non. Even if the ques-
tion. “was the employee dismissed?” cannot always be
answered by answering the question “Who really termi-
nated the contract?” the real answer to the second
question gives the right answer to the first question in
this case.

The Leslie Salt case recognised that the concept of construc-
tive dismissal is capable of including cases where an employer
gives an employee an option of resigning or being dismissed
or where an employer has followed a course of conduct with
the deliberate and dominant purpose of coercing an employee
to resign. To be a constructive dismissal….the employer had
to be “guilty of conduct which is a significant breach going to
the root of the contract” which entitles the employee to accept
the breach and leave. This means if the employee is left only
with an option of walking away from the employment as a
result of the actions of the employer striking at the heart of the
contract, then the end of the employment has in fact being
initiated by the employer. But the onus to establish this lies
with the applicant.

I draw the following conclusions from the evidence and find
as follows. Although the respondent signalled an intention to
reclassify the applicant, the respondent’s position was still open
to negotiation and an invitation was given to the applicant to
have discussions. He did not do so for the reasons of his own.
The question to be answered in Sothern –v- Franks Charlesly
& Co (1981) case is … did he trip or was he pushed? Was it
murder or was it suicide? What is the answer to the question
“who really terminated the contract?”. In this case, the appli-
cant by his own conduct terminated the contract. The
respondent was ready and willing to discuss with him its deci-
sion to transfer him in employment and not dismiss him. He
did not take the opportunity to have those discussions, instead
on receiving the letter (Exhibit M1) from Mr Hicks he with-
drew and he ceased work, sought advice and did not offer his
services after that. In fact, he sent a letter which confirmed
that he declined, the so-called offer of demotion to
cabinetmaker/installer. In those circumstances, there is no con-
structive dismissal.

But there may have still been unfairness on the authority of
the Full Bench in Transport Workers Union of Australia In-
dustrial Union of Workers’ –v- Mt Newman Mining Company
or Mining Co Pty Ltd (1989) 69 WAIG 1036 at page 1046
Commissioner Fielding as he then was made the following
observation—

Ordinarily the unilateral transfer of an employee from
one job to another is notionally at least a dismissal and
re-employment in the new classification. (See: Midland
Junction Abattoir Board –v- West Australian Branch,
Australasian Meat Industry Employees’ Industrial Union
of Workers, WA (1963) 43 WAIG 1082 and see too:
O’Connor –v- the Argus and Australasian Ltd (1957) VR
374). It seems proper therefore to treat the unilateral trans-
fer on that basis. That required the Commission, relying
on the principles expounded in Miles –v- Federated Mis-
cellaneous Workers’ Union of Australia. Hospital, Service
and Miscellaneous WA Branch (1985) 17 IR 179, to con-
sider whether in all the circumstances the Respondent
had abused its contractual right to terminate the employ-
ment of Mr Savic. Whilst the circumstances giving rise to
the mishap of 20 February were undoubtedly the catalyst
for the Respondent’s action the industrial merits of its
action are not to be judged merely in terms of whether Mr
Savic was shown to have been negligent or not on the
occasion in question. The issue was much broader: it was
whether the Respondent could fairly refuse to continue to
employ Mr Savic as an ore truck driver having regard not
merely to the events of 20 February but to his entire driv-
ing record in the work place. Furthermore, that issue is
to be determined not merely in the context of the conse-
quences to Mr Savic of a dismissal but in the context of
the statutory obligations on the Respondent.
Moreover, the onus was on the Appellant as the Applicant
to show the Commission should interfere with what was
undoubtedly a contractual right vested in the Respondent
to terminate Mr Savic’s employment at any time on proper
notice or by payment in lieu. The onus was not on the
Respondent to justify its action to the satisfaction of the
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Commission, as it seems to have been assumed by the
Applicant in the course of proceedings before the Com-
missioner.

What the Commission is required to do is to apply the test
set out in Undercliff Nursing Home –v- Federated Miscella-
neous Workers’ Union of Australia (1995) 65 WAIG 385
(Undercliff case) where the question is whether an employer
has acted harshly, fairly or oppressively in the dismissal, that
is, whether there has been abuse by the employer of its rights.
In determining whether there has been such an abuse the com-
ments of Denning MR and British Leyland UK Ltd –v- Swift
(1981) IRLI 19 at page 93 are relevant even though they have
been made in relation to the United Kingdom legislation. In
discussing how a reasonable employer would have acted
Denning MR said …“it must be remembered that in all cir-
cumstances, there is a band of reasonableness within which
one employer might reasonably take one view and one quite
reasonably take a different view.

What must be focused on is whether there has been unfair-
ness to such an extent that the Commission should interfere
with the employer’s right to run its business and in doing so, it
is required to apply the concepts set out in the Undercliffe
Case of a fair go all around. This means a fair go to both the
employer and the employee. The concept is not to deprive the
employer of a right to ensure its employees perform their du-
ties honestly and in the economic interest of the employer.
This is particularly so in a case such as this where the em-
ployer is entitled to expect from a manager, which the applicant
was, a high standard of conduct regarding confidentiality of
company information which on any reasonable view of the
evidence the applicant did not provide.

What must be decided, expressed in broad terms, is whether
the employer, who has charged an employee on the ground of
misconduct, entertained a reasonable suspicion married to a
belief of the guilt of the employee of misconduct. In British
Homestores Limited (BHS) –v- Burchill (1978) IRLR 379,
Arnold J H observed that…”What tribunals have to decide
every time is whether the employer who has charged the em-
ployee on a ground of misconduct entertained reasonable
suspicion amounting to a belief in the guilt of the employee of
the misconduct at the time. An employer first of all must es-
tablish the fact of the belief, secondly that it had in it’s mind
reasonable grounds on which to sustain the belief, thirdly that
it formed the belief on those grounds and prior to doing so it
carried out an investigation into the matter”. The principals
of the decision BHS –v- Burchill have been followed in this
jurisdiction in T W –v- Tip Top Bakeries (1993) 73 WAIG 1632
and I apply them here.

Mr Maskiell heard rumours concerning conduct of the ap-
plicant. He heard these rumours at a stage when he was
concerned about the applicant’s conduct in taking leave for a
longer period than Mr Maskiell had thought was reasonable
given their discussions about the respondent’s production com-
mitments. Mr Maskiell then interviewed a number of
employees who gave him information. Two of them repeated
that information in evidence before the Commission. The in-
formation related to the applicant recording extra time on their
time sheets when at least one of them knew that it was quite
unfair upon the respondent for him to claim additional time.
He was so concerned about the matter that he refused to ac-
cept the additional hours that would have come his way if he
had left the variation to his time card unchanged. There is lit-
tle comfort to the applicant in the suggestion that Mr Hicks
approved the time sheets. There would be nothing on those
time sheets (Exhibit N4) to suggest that the times inserted on
them were anything other than legitimate, in short, Mr Hicks
was entitled to believe that the changes the applicant made to
the cards were because the men actually worked longer.

There was no evidence to support the contention of the ap-
plicant that he had an authority to change the time cards as a
reward to the employees. His explanations that he had to rec-
ompense various employees for use of their own vehicles do
not pass scrutiny giving the established practice of paying
employees from petty cash for the cost of petrol, a practice
that Mr Maskiell, whose evidence I accept said had been in
place for 11 years. One is entitled to draw the conclusion that
the reason the time cards were changed was for the reason that
Mr Maskiell feared, that is, for the applicant to keep in a good

light with his fellow employees. He was not entitled to use the
respondent’s resources to do this without authority. There are
also grounds for a reasonable person to draw the conclusion
that the applicant had informed himself about the level of sala-
ries paid to the directors. This had caused him some grief which
he had expressed to fellow employees in the form expressing
an intention to make a pay claim on the respondent. There is
no evidence that the applicant used any knowledge that he
may have had knowledge of the company’s profit perform-
ance to give information to employees. But it is more likely
than not, he did raise with the employees that the good per-
formance of the company created an environment where he
ought to be able to achieve a pay claim. On balance for all of
these reasons it is therefore not unreasonable for the employer
to form a reasonable belief upon the test sets out in BHS –v-
Birchill  that the applicant’s had conducted himself in a man-
ner contrary to the business interests of the respondent. To
leave him in a managerial position could on a reasonable in-
terpretation of the events could have been detrimental to the
respondent and it was entitled to extinguish the detriment by
moving him to another position. To do so in the circumstances
it was not unfair to the extent that it placed the respondent in
breach of the standards established in the Undercliffe case.

I do not consider that on any rational interpretation of the
evidence could it be said that the applicant has shown he has
discharged the onus he carries to show that the transfer or dis-
missal, as the case might be, was in all circumstances
industrially unfair. For all these reasons this application will
be dismissed.

Appearance: Mr O. Moon appeared on behalf of the appli-
cant

Mr S Alteruthemeyer appeared on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raymond Hatton

and

Darago Holdings Pty Ltd.

No. 1345 of 1998.

COMMISSIONER J F GREGOR.

28 May 1999.
Order.

HAVING heard Mr O Moon on behalf of the applicant and Mr
S Alteruthemeyer on behalf of the respondent, the Commission
pursuant to powers vested in it by the Industrial Relations Act,
1979 hereby orders—

THAT the application be and is hereby dismissed
(Sgd.) J. F. GREGOR,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Jeffry Linto

and

Oriole Resources Ltd.

No. 1443 of 1998.

COMMISSIONER A.R. BEECH.

27 May 1999.
Reasons for Decision.

Mr Linto was employed by Oriole Resources Ltd as a storeman
at the Mt Gibson Gold Project from February 1996 until 2
July 1998. He resigned his employment with Oriole Resources
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Ltd on 30 June 1998, effective from 2 July. His terms and
conditions of employment were regulated by a written contract
of employment and not subject to any award or registered
agreement. The background to his resignation is that the Mt
Gibson Gold Project was coming to the end of its working
life. It was anticipated that its life would end in approximately
the end of June 1998 but this date was not able to be predicted
with precision. Underground mining ceased in mid June 1997
and open pit mining ceased in August 1997. Mr Paul
Richardson, the resident manager, advised the workforce that
the operation was likely to cease milling operations at some
time after February 1998. Further information was given by
Mr Richardson at meetings held in October and November
1997 and February and March 1998.

At the March 1998 meeting Mr Richardson indicated that
administration functions, which include the store operation in
which Mr Linto worked, were not expected to be complete
until 30 June 1998. Not unexpectedly, Mr Linto actively sought
alternative employment from approximately March 1998
onwards. He applied for approximately 30 positions but
received only two interviews. The first interview was in April
and he was unsuccessful in gaining that position. However,
the second interview resulted in him being offered the job he
had applied for. The offer of employment was made to Mr
Linto on 23 June. He accepted the position on 30 June and
handed in his formal notice of resignation to Oriole Resources
Ltd. The claim that Mr Linto brings to the Commission is that
he had under his contract of employment an entitlement to be
paid the redundancy payment of two weeks’ salary for every
year worked (and pro-rata for any part year), together with
payment of an ex gratia redundancy provision of 0.08% of
annual salary plus superannuation package for every month
worked between 1 July 1997 and 30 June 1998.

It is agreed between the parties that Mr Linto would have
been entitled to a redundancy payment if he had been made
redundant. However, he was not made redundant. His
employment came to an end by reason of his resignation. He
claims the entitlement arose at a “talk to the troops” meeting
in May 1998 when Mr Richardson was asked by another
employee what would happen if an employee secured a suitable
job. Mr Richardson’s reply was that the employee should “go
for it” and “we would not stand in your way”. There was
evidence before the Commission that the question asked of
Mr Richardson was worded differently, and that it asked what
would happen to the employee’s redundancy payment. It is
sufficient merely to note at this stage that Mr Linto took Mr
Richardson’s words as a response to an unambiguous question
of how an employee’s entitlement to his redundancy package
would be affected if he were to leave for another job before he
was made redundant. Indeed, Mr Linto believed that Mr
Richardson’s words were understood by all employees to mean
that any employee could leave of his or her own volition if he
or she secured a job and the employee would still retain the
legal entitlement to the redundancy package.

The central point to be determined is whether it was a term
of Mr Linto’s contract of employment that he would receive
the redundancy entitlement even though he resigned his
employment. It is not the function of the Commission in this
kind of application to decide whether it is fair that he should
be paid his redundancy entitlement. If it was, the fact that he
would have been made redundant in approximately two to three
weeks’ time would be relevant. The Commission is not able to
rewrite Mr Linto’s contract of employment after it is completed
to make it more favourable to him. Rather, the Commission
must determine what his contract of employment was and
whether he has been denied a benefit under it (see Perth
Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307 at
2316; Simons v Business Computers International (1985) 65
WAIG 2039 per Edwards AP).

Mr Linto relies upon the words of Mr Richardson that “we
would not stand in your way” as a statement by the company
that the redundancy entitlement would be paid even though an
employee resigned to take another a job, and that those words
constituted a variation to the contract of employment between
Mr Linto and the company. As Mr Linto’s representative
acknowledges, the words “we would not stand in your way”
do not literally commit the company to pay the redundancy
entitlement if an employee resigns to take another job.
Therefore, the Commission would have to “go behind” Mr

Richardson’s words to read into them that commitment. This
task is not without its difficulties. Mr Richardson gave evidence
during the proceedings. He is quite emphatic that he did not
intend to imply that the redundancy package would be paid
upon an employee’s resignation. I accept his evidence because,
as he quite correctly points out, in the letter to all employees,
including Mr Linto, which increased the redundancy provision
due to the current projection of mine life, the company stated
that—

“The intention of this extra redundancy provision is to
offer an incentive to you as a valued member of our team
to remain with the operation until such a time that there
would be no further work available.”

Mr Richardson’s evidence that he would not have given a
commitment in response to a question at the May meeting
which was in conflict with the company’s written advice to its
employees is therefore quite consistent with that letter. Mr
Richardson meant no more by those words than what they
mean. That is, if an employee chose to resign, even if that
employee was a long-standing employee loyal to the company,
the company would not hold it against that employee in any
way. The company recognised the circumstances in which the
employees would find themselves given the forthcoming mine
closure. In Mr Richardson’s view, if an employee was fortunate
enough to find alternative employment, they should “go for
it”. As Mr Richardson acknowledged in his evidence, there
was little else Mr Richardson could say in answer to the
question because the company could not stand in anybody’s
way if they wished to leave.

Mr Linto sought to draw a stronger inference from Mr
Richardson’s answer by bringing evidence from other
employees who were at the May meeting regarding the question
which was asked. If accepted, that evidence would mean that
Mr Richardson’s answer that “we would not stand in your way”
was his response to the question whether employees would
still get their “payout”. However, I agree with the submission
of Ms Chapman that this evidence is not convincing. I am
inclined to be cautious of evidence which changes in critical
detail over time where the change is that the witness becomes
more positive of the exact words spoken at a meeting. It is
rather more likely that a witness’s recollection would be more
positive of such detail when his first statement was made, not
in later statements which are further away in time from the
meeting.

Even if I did not have that reservation, Mr Richardson’s
words, even to a question whether employees would still get
their “payout”, is not a categoric “yes”. I can quite readily
understand Mr Richardson confirming that it would be in an
employee’s best interest to secure a future job rather than to
forego it for the sake of a redundancy payout. Indeed, Mr Linto
apparently reached that conclusion himself because his
evidence is that he actively started looking for alternative
employment prior to the May meeting. That is, he did so at a
time when he did not believe that he would be getting a
redundancy payment if he resigned. Further, although he may
have had that belief after the May meeting, his evidence makes
it quite clear that by the time he actually resigned his
employment on 30 June, the discussions he had had with Mr
Richardson and Mr Zaugra had made it plain that he would
not get his redundancy payment. Therefore, Mr Linto resigned
in the knowledge that he would not be paid the redundancy
payment. He may have believed that he had a right to it. He
nevertheless resigned in the knowledge that it was Mr
Richardson’s view that he did not have a right to it.

Furthermore, although Mr Linto asserted in his application
that at least 2 other employees resigned and received
redundancy payments, this being proof of the entitlement he
claims, he has been unsuccessful in pointing to any other
employee who resigned and who was paid the redundancy
payment. Although Mr Linto, and others who gave evidence,
stated that it was common knowledge that Gavin Jones and
Mike Schofield had resigned and received their redundancy
payments, both those gentlemen gave evidence and their
evidence was not to that effect. Mr Jones had been employed
as a boilermaker. He was due to go on annual leave at the
same time as the possible closure of the mine. At his own
initiative he approached his supervisor to ask whether the
company wanted him to return to site after he returned from
leave. His supervisor checked with Mr Richardson and Mr
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Richardson determined that the company would not need a
boilermaker at that stage of the mine’s closure. Accordingly,
the company decided that Mr Jones’ position would be made
redundant and he was therefore paid his redundancy
entitlement. Mr Jones’ evidence is clear that he did not resign
and I accept his evidence. Indeed, given that Mr Jones was
called by Mr Linto to give evidence in these proceedings, Mr
Linto can hardly be heard to complain if I do not accept Mr
Jones’ evidence (cf. Klemm v Darg Pty Ltd t/a Balga Medical
Centre (1996) 76 WAIG 2019). In the case of Mr Schofield,
he was one of two maintenance supervisors. It was his job to
maximise the efficiency of the workshop and there came a
point in time when he was able to show that the workshop
needed only one supervisor. He volunteered to be made
redundant. However, his evidence is that the company chose
him to be made redundant because he had a lesser period of
service than the other workshop supervisor. Certainly, Mr
Schofield wished to leave his employment. However, he did
not resign. He was made redundant and paid the redundancy
entitlement. I have not been able to find anything in the
background of the matter to show that there were any
employees who did resign who were paid the redundancy
entitlement. Given the reliance by Mr Linto in his application
on the assertion that there were two employees who resigned
and who were paid a redundancy entitlement, his failure to
produce evidence to support the assertion inevitably weakens
his argument in support of his claim.

Therefore, Mr Linto faces a difficult task to show that the
ambiguous answer given by Mr Richardson was indeed a
commitment by the company to pay a redundancy payment if
an employee resigned. In Mr Linto’s case not only did he resign,
but the position of storeman from which he resigned was not
of itself redundant. The evidence of Mr Erickson, who was
called by Mr Linto to give evidence, is that when Mr Linto
resigned, he was put into the store. He had previously relieved
in the store for Mr Linto and the other storeman on earlier
occasions. For the three weeks that remained from Mr Linto’s
resignation until the complete closure of the mine, Mr Erickson
had little work to do but he did keep himself busy packing
general stock items for transport off site and doing other odd
jobs. On the evidence of Mr Erickson, therefore, the position
held by Mr Linto as storeman was not made redundant when
Mr Linto resigned.

Mr Linto might suggest that the company could have made
his position redundant. He may be right in that assertion but
that is not what happened in fact. And, returning to the task of
the Commission in this matter, it is not to re-write what
happened. It is to analyse as a matter of fact what happened
and to determine as to whether Mr Linto had an entitlement
under his contract which had been denied him by his employer.
For the foregoing reasons, he has been unable to show that
and accordingly his application will be dismissed.

Appearances: Mr M. Richardson on behalf of the applicant
Ms S. Chapman on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Jeffry Linto

and

Oriole Resources Ltd.

No. 1443 of 1998.

27 May 1999.
Order.

HAVING HEARD Mr M. Richardson on behalf of the appli-
cant and Ms S. Chapman on behalf of the respondent, I the
undersigned, pursuant to the powers conferred on me under
the Industrial Relations Act, 1979, hereby order—

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wilfred Luff

and

DG Fletcher Holdings Pty Ltd t/a
WA/SA Border Village

No. 685 of 1998

Moira Luff

and

DG Fletcher Holdings Pty Ltd t/a
WA/SA Border Village.

No. 684 of 1998.

COMMISSIONER A. R. BEECH.

26 May 1999.
Reasons for Decision.

The preliminary reasons for decision in these two applications
issued on 15 October 1998. The Commission found that it had
jurisdiction in the matter and accordingly the Commission
moved to then set the matters down for hearing and determi-
nation. The applicants at that stage resided in Leeman whilst
the respondent’s place of business and the location of its wit-
nesses, was the WA/SA Border Village. The difficulty of
arranging a mutually acceptable place of hearing was such
that all parties expressly consented to the Commission deter-
mining these two applications by way of affidavit evidence
and written submissions. In accordance with the directions of
the Commission, the Commission has now received—

1. sworn written statements of both applicants;
2. a sworn written statement from the respondent which

also contains statutory declarations of three employ-
ees as well as the statutory declaration of the
executive manager of the respondent’s WA/SA Bor-
der Village operation;

3. a further statutory declaration from each of the ap-
plicants which respectively address the issues raised
in (2);

4. a final submission from the respondent and a further
statutory declaration from the executive manager;

5. closing submissions and a further sworn statement
from Mr Luff in response to (4); and, finally

6. a copy of an employment agreement between the re-
spondent and Mr O’Shea and Ms Rule which had
been referred to by the respondent in its earlier sub-
missions, and also a copy of a paper regarding
constructive dismissal which was delivered to the
Industrial Relations Society of South Australia on
16 April 1999 by Mr Tim Stanley.

The Commission has now read all of the material. The Com-
mission accepts all of the above described material as
constituting the evidence and submissions that are before the
Commission in this matter.

It is also appropriate to formally note that the Commission
has not had the advantage of seeing the applicants, the execu-
tive manager of the respondent, nor any of the other persons
who have presented sworn statements. The Commission’s read-
ing of the various statutory declarations shows a vigorous
difference regarding a number of issues between the appli-
cants and those who have given evidence on behalf of the
respondent. When the Commission endeavours to resolve is-
sues of credibility, the demeanour of a person giving evidence
can assist the Commission in deciding whose evidence is to
be preferred where there is a conflict in the evidence. Whilst
the manner in which this case has proceeded before the Com-
mission was the most appropriate manner in the circumstances,
the Commission is not able to rely upon any assessment by
way of personal observation during formal court proceedings
of the applicants or the persons who gave evidence on behalf
of the respondent.

The first issue which falls for determination is whether or
not the two applicants in this matter were dismissed for the
purposes of the Industrial Relations Act, 1979. Mr and Mrs
Luff admit that they resigned from their employment. It is
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well understood that a resignation will constitute a dismissal
in cases where an employer gives an employee an option of
resigning or being dismissed or where an employer has fol-
lowed a course of conduct with the deliberate and dominant
purpose of coercing an employee to resign (Attorney General
v WA Prison Officers’ Union of Workers (1995) 75 WAIG 3166
per Rowland and Anderson JJ; 62 IR 225). Whether other cir-
cumstances will constitute a dismissal will need to be decided
on a case by case basis. It is, as Olsson J noted in Blaikie v SA
Superannuation Board (1995) 64 IR 145 at 163; 65 SASR 85
at 102, always a question of considering conduct in its own
particular setting, having regard to contemporary industrial
mores.

In summary form, Mr and Mrs Luff complain that their res-
ignations were motivated by “pressure because of on-going
uncertainty, lack of job future, loss of site home, and abso-
lutely no training in management practices” (statement of Mr
Luff 10 March, paragraph 111). The Commission therefore
turns to determine the facts of the matter sufficient to estab-
lish whether or not the resignations of Mr and Mrs Luff
constituted a dismissal for the purposes of the Industrial Rela-
tions Act, 1979.

Mr and Mrs Luff have a background in the hospitality in-
dustry over a period of 18 years. According to the statement of
Mr Luff, that background includes guest-house management,
being the owner of three hotels and three restaurants, manager
of a hotel, a service station attendant and a caravan park su-
pervisor. He has been a licensee on three occasions. Together
with his wife, Mr Luff had applied for a position in Madura
Resort in Western Australia that also was operated by the re-
spondent to these applications. Mr and Mrs Luff were
unsuccessful on that occasion. However, as a result of the in-
terview that occurred on that occasion Mr Luff was contacted
some five months later by Mr Brian Pike, the executive man-
ager of the respondent. At that time, Mr Luff was a landscape
gardener and his wife was a food and beverage manager at the
Chequer’s Hotel at Bullsbrook in Western Australia. Mr Pike
informed Mr Luff that the manager’s position at the WA/SA
Border Village was then vacant and available. There is some
difference between the evidence of Mr Pike and the Luffs about
the composition of the Border Village complex. I prefer the
evidence of Mr Pike, because of his longer association with
the complex as executive manager, to the evidence of the Luffs
on this point and find that the complex consists of—

“…35 motel units with 10 caravan park cabins, 44 pow-
ered caravan sites, a service station with 8 pumps, a Hotel
section with poker machines, a Restaurant and also a shop
for fast food/takeaway, general shop items and souvenirs.
There is also a powerhouse with 2 diesel generators, a
water desalination plant as we generate our own power
and make our own water from salt to fresh. This also in-
cluded an arrangement of pressure pumps and electrical
power boards…”

On approximately 14 February 1998, and after two further
conversations with Mr Pike, Mr and Mrs Luff signed a docu-
ment which had been sent to them by Mr Pike and which set
out a description of the positions, the duties and the remunera-
tion of the positions (applicant’s exhibit A1; respondent’s
document 1). This document is of critical importance because
it is a document which both Mr and Mrs Luff and the respond-
ent agree is accurate. It is their written agreement. Both the
applicants and the respondent agree that it reflects the terms
of the contract of employment entered into between them. It
will also be necessary to refer to the second of the two tel-
ephone conversations between Mr Luff and Mr Pike (which is
detailed in Mr Luff’s statement, 24 February, paragraphs 21
and 22) because of the undertaking from Mr Pike that the ac-
commodation provided would be in the manager’s house at
the Border Village and I do so later.

It is appropriate at this stage to summarise the essential de-
tails of what happened in relation to their employment. Mr
and Mrs Luff arrived at the WA/SA Border Village on 6 March
1998. Mr Pike was absent and for the first week they were
accommodated in a motel unit. Mr Pike arrived on site on 10
March 1998. They moved into the manager’s house on 14
March 1998. According to the evidence of Mr Luff, for the
first 6 days from the commencement of his employment on 9
March 1998, his primary job was collecting garbage. He states

that at no time was he ever given any induction or training nor
was he asked to do the duties set out in the section “overview”
or “duties” in their written agreement. Further, it is Mr Luff’s
evidence that at the very first meeting on site between Mr and
Mrs Luff and Mr Pike, which occurred when Mr Pike first
arrived on site on 10 March 1998, that Mr Pike expressed
doubts about whether Mr and Mrs Luff would be able to han-
dle the job and that he thought they should put themselves “on
wages and forget about being trainee managers altogether”
(statement of Mr Luff, 24 February, paragraphs 46-48). Mr
and Mrs Luff apparently rejected any assertion that they were
incapable of doing the job. It is the evidence of Mr and Mrs
Luff that from the first encounter with Mr Pike they were not
given any form of management training; They were not al-
lowed to exercise the skills which they possessed in running a
complex such as the WA/SA Border Village including not be-
ing given any opportunity to supervise or train staff or be
provided with any opportunity to prove to Mr Pike that they
could successfully manage any aspect of the complex, par-
ticularly when Mr Pike was absent. Mr Luff’s further evidence
is that on 20 March 1998 Mr Pike reiterated his fears to them
that they were incapable of properly managing the complex
and he asked them to move out of the manager’s house and
move into staff quarters. Staff quarters are said to be of an
inferior standard compared to the manager’s house. For ex-
ample, the staff quarters did not have television or
air-conditioning.

Mr Pike’s sentiments are expressed in a letter dated 28 March
1998 (Mr Luff’s exhibit A5; respondent’s document 2), which
states—

“To recap on our meeting held in my office 26 March
1998 regarding our conversation a week earlier in rela-
tion to whether you would continue as trainee managers
or go into a normal shift situation. Your response to me
was that you felt that I would not give you the autonomy
or authority to change positions or to run the business as
you see fit. For that reason, yourself and Moira would
take the alternative option of working normal shifts, you
in the service station and Moira as a roadhouse attendant.
I suggested that you try a supervisory role and you agreed
to that. The normal conditions apply, 60 days’ probation.
Your new positions will start on 29 March 1998 and 30
March 1998 respectively. I hope you will be happy in
your new role.”

Mr Luff acknowledges that he received the letter, although
he disputes the date that he received it, and he also notes that
he did not sign it or in any way agree with its contents. In the
event however, Mr and Mrs Luff did move out of the manag-
er’s house and into staff quarters.

On 1 April 1998 Mr Pike gave them a further letter (Mr
Luff’s exhibit A7; respondent’s document 3). That letter records
that Mr and Mrs Luff had stated that they would not sign the
earlier letter and it recorded Mr Pike’s understanding of a con-
versation which had occurred. It goes on to state—

“You said that things had turned around, I said what do
you mean. You replied I came here to manage. I reminded
you that you came here to become trainee managers on a
90 day trial. I then told you, Fred, that I did not think that
you could manage this property. That is why we had our
first conversation. I also put it to you that some staff had
voiced concerns about you running down myself and
Barbara, and telling them that things will be different when
we take over. I think that this was presumptuous of you
and consider it to be mischievous talk which undermines
management and unsettles the staff. A staff member came
to me advising me that if you were to be appointed man-
agers they would leave. Also other staff were concerned
with some of your comments. Fred, I am happy to have
you and Moira working in your current situation, learn-
ing our procedures and policies. However, I would like
you to work with us as a team and support us, and learn
from our experiences and carry out duties as requested
and within the time frames allotted. I hope that with all
this now discussed we will all relate better. I look for-
ward to your response.”

Mr Luff takes vigorous issue with the contents of this letter.
On Mr Luff’s evidence, he and his wife then decided that it

was not going to “be healthy to remain in our employment”
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(Mr Luff’s statement 24 February paragraph 109). They de-
cided to resign and in doing so took into account that on 21
March 1998 “a young couple” arrived at the Border Village in
a mobile bus/home. This young couple was Mr O’Shea and
Ms Rule who, according to Mr Luff, informed the Luffs that
they had been offered the positions of trainee managers at the
Border Village complex and were to commence on 23 March
1998. Those positions are, of course, the positions then occu-
pied by Mr and Mrs Luff.

Mr and Mrs Luff’s resignations were tendered to Mr Pike
and it was agreed they would take effect as from 5 April 1998.
Mr and Mrs Luff left the site on 5 April 1998. The evidence of
Mr Luff is that on that day Mr Pike had issued instructions
that they were to leave site immediately and have nothing fur-
ther to do with the work site (above, paragraph 120). In my
view, however, there can be no suggestion other than that the
termination of the Luffs’ contract of employment came about
on 5 April by reason of their resignations taking effect on that
day.

The fact of their resignations brings into focus the question
to be answered: were the resignations dismissals for the pur-
poses of the Act? The answer to the question is to be found
primarily from the terms of the contract between the parties as
set out in their written agreement. The first point to be noted
from the written agreement is that the employment of the Luffs
was to be as “the trainee management team”. I have noted Mr
and Mrs Luff’s long experience in the hospitality industry.
Given that experience, they might have had every confidence
that they would be able to efficiently manage and run the WA/
SA Border Village complex. I have no doubt that they thought
they had the skills and ability to do so. However, the written
agreement between the parties did not employ the Luffs to
efficiently manage and run the WA/SA Border Village com-
plex. While those words are contained in the “overview” as an
inclusion in the job description, the written agreement overall
did not employ them as managers. It employed them only as a
trainee management team. A “trainee” is, by definition (in-
cluding the CCH Macquarie Dictionary of Employment and
Industrial Relations relied upon by the Luffs’ agent in this
matter) a person who is receiving training. While the Luffs
complain vigorously that they did not receive training, even if
that is true, it does not mean that they were not trainee manag-
ers. It merely means that they were trainee managers who, on
their evidence, were not being trained.

A further confirmation of their lack of autonomy is the fact
that the written agreement made them responsible to the Ex-
ecutive Manager. Furthermore, it stated that their duties
included:

“…assisting (which means having to do shifts and re-
liefs) all areas of business operation”.

The written agreement also states that the respondent was
“confident that you will want to learn all of our management
styles before putting your stamp on the business...”. Finally,
and I suspect conclusively, the written agreement states, in
bold type, that the Luffs’ employment was subject to a three
month probationary period and records that at the completion
of that period the respondent is prepared to renegotiate a man-
agement package that reflected more benefits and a higher
salary. The Commission concludes from that preparedness that
the greater benefits and salary would be commensurate with
the responsibility within the agreement which would fall to
the Luffs after the probationary period, and after the trainee
management period, had expired. But they did not have that
responsibility as trainee managers.

Mr and Mrs Luff’s evidence is that the respondent did not
provide them with any training. I note that the evidence from
Mr Pike, in contrast, makes reference to the duties which were
shown to Mrs Luff and also to Mr Luff. While I have little
doubt that both Mr and Mrs Luff expected more formalised
training, and even suspect that, with their apparent experience
in the hospitality industry, they believed that training was not
entirely necessary (Mr Luff’s statement, 24 February, para-
graph 56; 7 April 1999, paragraph 15), the written agreement
does not prescribe formalised training to be given. Rather, is
clear from the written agreement that it was the respondent’s
intention that the Luffs “learn all of [the respondent’s] man-
agement styles before putting [their] stamp on the business”
and that their duties included having to do shifts and reliefs in

all areas of business operations. Thus, for example Mrs Pike’s
suggestion (as stated by Mr Luff, above at paragraph 55) that
the Luffs would be working in “different areas of the busi-
ness, for example, in the service station, behind the bar, so
that we can become familiar with the way the business was
run” is entirely consistent with the written agreement. So was
the placement of the Luffs on the staff roster for a week (above,
paragraph 50; Mrs Luff’s statement, 26 March, paragraphs
55-58) and Mr Luff’s work for six days as a bar attendant
(above, paragraph 61). That work is comparable with the re-
lieving service station duties for all departments including
yardman that Mr Pike performed when he was there (Mr Pike’s
statement, 18 March, paragraph 27). I note Mr Pike’s evidence
that he and his wife have been managing roadhouses in vari-
ous locations for nearly 30 years and accept his evidence
(statement, 8 March, paragraph 3) that “there are no unskilled
positions and all management staff work as part of a team
doing their so-called ‘menial’ tasks”. Therefore, in the context
of the first month of trainee management employment and of
a three month probationary period, I have not found the duties
the Luffs were required to perform were not envisaged by the
written agreement. Indeed, the contrary is the case.

The Luffs put forward the strong view that they were “de-
moted” as recorded in the letter from Mr Pike dated 28 March
1998 (Mr Luff’s exhibit A5; respondent’s document 2). It is
certainly the case that a demotion may constitute in law a dis-
missal: Kenny v Elmerside Pty Ltd (1997) 77 WAIG 2172;
Robowash Pty Ltd v Hart (1998) 78 WAIG 2325. Mr Pike’s
letter (Mr Luff’s exhibit A5; respondent’s document 2) indeed
refers to “new positions” and “your new role” and a new pro-
bationary period. The use of those words, and the requirement
for the Luffs to leave the manager’s house, can lead to no
other conclusion than that Mr Pike no longer regarded the Luffs
as occupying the positions of trainee management in the writ-
ten agreement. The “new positions” merely had a “supervisory
role” although their salary remained the same as in the written
agreement. The respondent argues that these new positions
were agreed to by the Luffs and Mr Pike’s letter supports that
argument. The Luffs argue strongly that they did not consent
to the new positions. I find it is more likely than not that if the
Luffs did consent to the new positions they did so because
they felt that they had little choice to do otherwise. I am there-
fore not of the view that the change was a freely agreed variation
to the written agreement.

It must be accepted that the respondent did not have the right
to unilaterally change the Luffs’ conditions of employment.
However, the effect of this change cannot be looked at in iso-
lation. Rather, it must be looked at in the context of the
employment relationship overall. On the evidence, Mr and Mrs
Luff themselves had difficulties in relation to their employ-
ment. I have already referred to their belief that their duties
were “menial” and contrary to their expectations. Mr and Mrs
Luff also believed they would have the right to hire and fire.
The evidence of both Mr Luff (above, paragraph 72) and Mr
Pike (statement of 24 February, paragraph 6) make reference
to this issue being discussed between them, even if they do
not agree on the dates of the discussions. In any event, I find it
is likely to have been discussed between them because of the
specific reference to it in Mr Pike’s letter of 28 March 1998
(quoted earlier) which contains at least the following passage—

“…you felt I would not give you the autonomy or author-
ity to change positions or to run the business how you see
fit…”

and that Mr Pike’s letter of 1 April 1998 (Mr Luff’s exhibit
A7; respondent’s document 3) also states—

“…you replied I came here to manage. I reminded you
that you came here to become trainee managers on a 90
day trial…”

The issue of whether or not the Luffs had the right “hire and
fire” supports the conclusion that Mr and Mrs Luff, because
of their experience, believed that even as a trainee manage-
ment team they were going to supervise staff or even manage
the complex (Mr Luff’s statement, 7 April, paragraph 50, 51).
Yet they were not managers as such and the written agreement
does not specifically give them the right to hire and fire. In-
deed, it would be consistent with their responsibilities as
trainees, responsible to the executive manager, that they not
have the right to hire and fire. The right to hire and fire
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employees is a fundamental and significant right of an em-
ployer. I find significant the absence of any express reference
in their written agreement to the right to hire and fire being
delegated to the Luffs and therefore conclude that the respond-
ent had not intended to do so, at least whilst they were trainees
and during their probationary period. I have reached the con-
clusion that the Luffs expected far more out of the job than the
written agreement states.

As a consequence, the “new positions” came about as much
due to the Luffs’ disillusionment in the duties they were re-
quired to do and in not having the authority or autonomy to
change staff positions or run the business as they would wish
to as it did with Mr Pike’s belief that the Luffs would be un-
able to manage the complex.

Further, their wages remained unchanged. The remunera-
tion to be paid for work performed is often described as the
“work – wages bargain”. The rate of remuneration agreed to is
an essential part of the employment agreement and the fact
that it did not change with the “new positions” cannot simply
be disregarded when considering the changes. Furthermore,
the changes occurred during the agreed period of probation.
Probation is but a step in the selection process and should be
distinguished from permanent employment (re Alchin and
South Newcastle Leagues Club Limited [1977] AR (NSW)
236). I have little doubt that the Luffs were disillusioned by
their experience in the trainee management positions. Although
they did not refuse any work they were given, they did not
believe that the work was appropriate given their past experi-
ence and their expectation of “training”. However, the
discovery by Mr and Mrs Luff that the trainee manger posi-
tions were not what they had believed, and the decision by Mr
Pike that they should gain experience in the service station “to
regain the confidence of the staff and familiarise with our pro-
cedures and policies”, occurred, at the time of Mr Pike’s letter
on 28 March, in the fourth week of a three month probation-
ary period. In the context of the employment relationship
overall, and given that they remained on the same remunera-
tion, the change to the Luff ’s positions can be readily
distinguished from a circumstance where a non-probationary
employee is “demoted” to a lesser position with less remu-
neration. In principle, the first month of a trainee manager’s
employment might conceivably be a period when an employer
wished to ensure for itself that the future managers were aware
of the manner in which the respondent ran its business and the
particular employees employed within it. That is what hap-
pened here. Indeed, the written agreement specifically records
that this was the respondent’s intention. Further, the respond-
ent did not intend the Luffs to resign. Mr Pike’s view of the
“new positions” was that he had “cleared the air for a promis-
ing relationship”, for the Luffs to “earn the respect of the staff
and continue on the road to trainee management (Statement
24 February, paragraphs 6, 6a). While the Luffs may not have
viewed the situation from Mr Pike’s point of view, it is diffi-
cult to view the “new positions” as a circumstance where, for
example, the respondent followed a course of conduct with
the deliberate and dominant purpose of coercing Mr and Mrs
Luff to resign.

I do not disregard Mr and Mrs Luff reliance upon their un-
derstanding of the employment of Mr O’Shea and Ms Rule in
their positions. Although there is some suggestion from Mr
Luff that the respondent has been less than honest about this
couple, it is clear from the evidence of Mr and Mrs Luff, and
also of Mr Pike, that they arrived prior to the Luff’s decision
to resign. In fact it is not suggested otherwise. The evidence of
Mr Luff which states that Mr Pike’s evidence is that the cou-
ple arrived after the Luffs had departed (statement, 7 April,
paragraph 55) is incorrect. Mr Pike’s statement (8 March, para-
graph 18) is that the couple arrived after Mr and Mrs Luff had
arrived, not after they had departed. Mr Luff is also in error in
stating (above, paragraph 54) that “there is an absence in Mr
Pike’s first statement in referring to this couple at all”. Mr
Pike’s first statement refers to the couple at paragraph 9. As to
the work performed at the WA/SA Border complex by the cou-
ple which Mr Luff describes as “managerial duties” (statement,
24 February1999, paragraph 104), the statement of Mr Pike is
that any such duties were not to replace the Luffs but for the
purpose of the couple taking the equivalent job at Madura
(statement, 24 February, paragraph 9; 8 March, paragraph 18).
While there was a lack of communication by Mr Pike to the

Luffs on the couple’s status, Mr Pike’s evidence is supported
by the copy of an employment agreement between the respond-
ent and Mr O’Shea and Ms Rule which is the sixth document
referred to at the beginning of these reasons. I accept the evi-
dence of Mr Pike as effectively countering the evidence of Mr
Luff that the couple had been employed to replace the Luffs. I
therefore do not find the evidence concerning the couple as
conclusive of a breach of the respondent’s duty towards Mr
and Mrs Luff which would entitle them to resign and the res-
ignation to be treated as a dismissal.

For the reasons set out above I am unable to find that the
actions of Mr and Mrs Luff in resigning are capable of consti-
tuting dismissals for the purposes of the Act. Their resignations
came about as much due to Mr and Mrs Luff expecting more
from the written agreement than was warranted as it did from
the “new positions”. Even if it could be held that the “new
positions” meant that it was really the respondent who termi-
nated the employment it is not apparent in these circumstances
that the “dismissal” was unfair.

An order will issue dismissing their applications for want of
jurisdiction.

Appearances: Mr T. Crossley by written submissions on be-
half of the applicants

Mr P. Ebden by written submissions on behalf of the re-
spondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wilfred Luff

and

DG Fletcher Holdings Pty Ltd t/a
WA/SA Border Village

No. 685 of 1998

Moira Luff

and

DG Fletcher Holdings Pty Ltd t/a
WA/SA Border Village.

No. 684 of 1998.

26 May 1999.
Order.

HAVING heard Mr T. Crossley on behalf of the applicants
and Mr P. Ebden on behalf of the respondent, now therefore, I
the undersigned, pursuant to the powers conferred on me un-
der the Industrial Relations Act 1979, hereby order—

THAT the applications be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Richard Anthony Mason

and

Symbols Business Wear.

No. 2075 of 1998.

19 April 1999.

Reasons for Decision.
(extempore)

SENIOR COMMISSIONER: This is an application brought
pursuant to section 29(1)(b) of the Industrial Relations Act
1979 by which the Applicant alleged that he was unfairly dis-
missed from the Respondent firm and he sought relief in the
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form of compensation for what he alleged to have been an
unfair dismissal and in addition by these proceedings he sought
to recover what he said were benefits due to him but which
had been denied to him under his contract of employment.
Those benefits were said to have been commissions on the
sale of clothing or uniforms that he said he sold on the Re-
spondent’s account and some money for the cost of travel.

The proceedings were lodged as long ago as November 1998.
They came on for hearing towards the end of January 1999 at
which time the Applicant gave some evidence but the pro-
ceedings were adjourned when it emerged that he found a
difficulty in quantifying the claim, at least with respect to the
denied contractual benefits. They were adjourned on the basis
that he was to get legal advice and indicate as to whether or
not he wished the proceedings to continue. After some delay
he did finally indicate that, as I understand it, he wished the
matters to proceed and they were listed for this day.

As I have said to the Respondent’s representative he had
indicated approximately 10 minutes before the proceedings
were due to commence, or recommence as the case might be,
that he no longer wished to proceed with the matter and that
he wished to withdraw it. In the circumstances, I have indi-
cated to him and now to the Respondent’s representative, that
I am prepared to give him leave to withdraw until 3.15pm.
Failing that I would order that the matter be discontinued for
want of prosecution.

I should perhaps say to complete the record the Respondent
has from inception denied liability for the claim. The Respond-
ent asserts that the Applicant was at no time employed by the
Respondent but rather was an independent contractor and in
any event the Respondent asserts that the claim for unfair dis-
missal was lodged out of time and furthermore the Respondent
denies any, as he puts it, financial obligation to Mr Mason
under his contract of employment and in the circumstances
the matter has been fought on that basis.

Without further ado, I propose to order that the Applicant be
given leave until 3.15pm to file a notice of withdrawal in which
case he would be given leave to withdraw the proceedings,
otherwise the application will be dismissed for want of pros-
ecution, the Applicant not having completed his case and not
having attended to advance his case any further.

Appearances: No appearance on behalf of the Applicant.
Mr B A McCune appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Richard Anthony Mason

and

Symbols Business Wear.

No. 2075 of 1998.

19 April 1999.

Order.
THERE being no appearance by the Applicant and having heard
Mr B A McCune on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT by leave the application be and is hereby with-
drawn.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie O’Donoghue

and

Argyle Diamond Mines Pty Ltd.
No. 2172 of 1998.

27 May 1999.
Reasons for Decision.

SENIOR COMMISSIONER: The Applicant was formerly
employed by the Respondent as a Superintendent of Commu-
nity Relations. She was employed under a written contract of
employment. That contract was in the form of a written offer
of employment which the Applicant accepted in writing. So
far as is material the contract included the following provision
under the heading “Fair Treatment System”—

“There may be times when you will disagree with deci-
sions that I have made.
I respect your freedom to challenge decisions and query
the way that we do things. To help us resolve differences
we are both required to follow the Fair Treatment System
as attached to this offer.”

Attached to the letter offering the Applicant employment,
which formed the basis of her written contract, is an Appendix
entitled “Argyle Fair Treatment System”. The Appendix sets
out in detail “the procedures” for employees to “follow when
you believe you have been subject to unfair decisions or treat-
ment.” The procedures establish a dispute settling process
comprising of six incremental steps. The matter proceeds
through all the steps until it is resolved. The sixth and final
step in the process is outlined in the Appendix as follows—

“In the unlikely event the matter still remains unresolved,
an Arbitrator, whose decision will be final and binding,
will be appointed by the Chief Commissioner of the West-
ern Australian Industrial Relations Commission. This
arbitrator will be a commissioner of the WAIRC.”

In or about September 1998 the Respondent informed the
Applicant that it intended to change significantly the rostering
arrangements for her job. Thereafter the Applicant held dis-
cussions with her manager regarding the matter during the
course of which the question of her position having become
redundant was apparently discussed. As a consequence of these
discussions, the Applicant formed the belief that the Respond-
ent either promised or represented to her that her employment
could be terminated with a redundancy payment, an arrange-
ment which she found more attractive than working under the
newly proposed arrangements. When she later pursued the
matter, the Respondent’s manager denied that it ever made
such a promise or representation to her. The Respondent as-
serts that she was informed that her role had not become
redundant and that the Respondent wished to retain her serv-
ices, albeit under the new arrangements. Consequently the
Respondent refused to give her a redundancy payment. This
led the Applicant to believe that she had been dealt with un-
fairly and to invoke the Fair Treatment System.

The Fair Treatment System was followed through each of
the first five steps without resolving the Applicant’s complaint.
As a consequence she requested of the Respondent that the
next and final step in the process be invoked. Accordingly, an
arbitrator, Commissioner Gregor, was appointed to deal with
the matter. The arbitrator called the parties before him on 30th

October 1998. On that day he presided over a preliminary con-
ference between the parties. The file note of the proceedings
on that occasion indicates that “the respondent declined to
continue with the matter”. The note records that the Respond-
ent “says that this forum cannot achieve what the Applicant is
seeking ie: redundancy payment. She is no longer an employee
as she resigned.” The note further records the Respondent in-
dicated that if the Applicant “wants contract entitlement
payment, she cannot do it through this process. Unfair Treat-
ment relates to existing employees. Applicant had resigned.”
It is common ground that the arbitration has not proceeded
any further.

The Applicant asserts that by its conduct the Respondent
denied her a benefit under her contract of employment.
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That benefit, the Applicant claims, is the right to have an
independent arbitrator hear and determine her complaint that
she had been unfairly treated by the decision of the Respond-
ent not to pay her the redundancy payment she said it had
previously agreed to pay. Accordingly, the Applicant has in-
stituted these proceedings seeking relief under section 29
(1)(b)(ii) of the Industrial Relations Act 1979. She seeks relief
in the form of a declaration that the Respondent breached the
contract of employment “in that it failed to permit an arbitra-
tor to be appointed pursuant to the Fair Treatment System to
arbitrate the matter of the applicant’s claim that she should be
paid all usual redundancy payments”; a further declaration that
the Respondent “is bound by the contract of employment to
permit and facilitate the arbitration of the applicant’s claim on
its merits”; and an order that the Respondent “permit and fa-
cilitate the arbitration of the Applicant’s claim on its merits
pursuant to the Fair Treatment System”. The Applicant does
not seek to have the matter of her entitlement or otherwise to
a redundancy payment determined on this occasion. Rather,
she seeks an order and declarations to enable her to have her
complaint heard and determined before the arbitrator uninhib-
ited by any submission from the Respondent that the arbitrator
is without power to deal with the matter.

The Applicant contends that the scope of the Fair Treatment
System is limited. She asserts that the arbitrator is only au-
thorised to deal with “the matter” of which an employee
complains. In this instance, the matter of which the Applicant
complains, is that she has been denied the redundancy pay-
ment in question. Counsel for the Applicant argues that the
Fair Treatment System does not empower the arbitrator to
determine any other matters which might arise as a result of
the complaint, most notably incidental jurisdictional questions
and the like. Such questions or matters should be dealt with,
the Applicant says, by the appropriate court or tribunal, in this
case the Industrial Relations Commission.

The Respondent challenges the veracity of the Applicant’s
claim on a number of grounds. It asserts that the matter, the
subject of this application, is not an ‘industrial matter’ as de-
fined under the Act and thus does not fall within the scope of
applications authorised by section 29(1)(b)(ii). The entitlement
to arbitration, though consequential upon employment, is said
to be separate from the employment relationship. Further, it
argues that a dispute relating to the right to arbitration is not a
matter relating to ‘work’. The Fair Treatment System and in
particular, the arbitration clause, is said not to impose any
mutual obligation on the parties and as such cannot give rise
to a matter affecting or relating to the privileges, rights or du-
ties on the part of the Respondent or any of its employees.

Furthermore, the Respondent argues that the provisions of
the Fair Treatment System do not impose an obligation on the
Respondent but merely provides the Applicant with an oppor-
tunity to embark upon arbitration. As a consequence there
cannot be said to be a contractual benefit capable of being
denied. If a benefit of that nature does exist, the Respondent
argues that it arises not “under” the contract of employment
but under a separate or collateral contract for arbitration.

Moreover, the Respondent asserts that if there is a benefit
capable of being denied by the Respondent, it is not one which
has ever been denied the Applicant, at least by the Respond-
ent. The Respondent challenges the accuracy of the record made
by the arbitrator. The Respondent’s human resources manager,
Ms Wilson, who represented the Respondent at the prelimi-
nary conference, testified that she merely questioned whether,
as the Applicant was no longer employed by the Respondent,
the Fair Treatment System still applied. She testified also that
she questioned whether in any event the arbitrator, as distinct
from the Industrial Relations Commission, had power to di-
rect that the Respondent make the redundancy payment claimed
by the Applicant. Both she and the Respondent’s manager, Mr
Hammond, who was also present on that occasion, deny that
they refused to take part in the arbitration. Indeed, they say
they were ready and willing to proceed, but were uncertain as
to the procedure to be followed or as to the extent of the pow-
ers of the arbitrator. This was apparently the first arbitration to
occur under the Fair Treatment System.

The Respondent asserts that the arbitration is incomplete. It
contends that the arbitrator was obliged to hear and determine

whether he has power to proceed. The Respondent says it has
no objection to the arbitrator making that determination in the
immediate future and stands ready for him to proceed with the
matter albeit taking into account its jurisdictional objectives.
The Respondent contends that the relevant provisions of the
Fair Treatment System should be read broadly. To be effective
the provisions of the Fair Treatment System should be inter-
preted as authorising the arbitrator to decide incidental matters
of the kind raised by it at the preliminary conference. The
Respondent emphatically denies that by submitting that the
arbitrator does not have jurisdiction it is thereby denying the
Applicant a benefit of her contract. It is for the arbitrator, not
for the Respondent, to decide whether the arbitration proceeds.

Furthermore, the Respondent argues that in the execution of
its authority under section 29(1)(b)(ii) the Commission does
not have authority to make an order directing the arbitrator or
the Respondent how to conduct themselves in the arbitral pro-
ceedings. In particular, the Commission does not have authority
to order parties to comply with contractual obligations in the
future but only to make good entitlements which have been
denied as distinct from that which might be denied.

In any event, the Respondent argues that the sole issue capa-
ble of being arbitrated under the Fair Treatment System is
whether the decision complained of by the Applicant was fair
or not. The Respondent submits that the Fair Treatment Sys-
tem does not provide for the arbitrator to determine contractual
entitlements nor to rewrite the contract “under the guise of
fairness”. Moreover, the Respondent contends that the Com-
mission cannot, in the circumstances under review, make a
constitutionally valid order for redundancy payments. Such a
payment it is submitted, would “alter, impair or detract from
the operation of a law of the Commonwealth” namely Section
27F of the Income Tax Assessment Act 1936 (Cth).

The Respondent also asserts that there is no substance to the
Applicant’s complaint or alternatively, that by reason of her
subsequent conduct, she should otherwise be estopped from
proceeding further with the complaint. The Respondent as-
serts that the Fair Treatment System by its terms applies only
to existing employees. As is common ground, at the time the
matter went before the arbitrator, the Applicant was no longer
an employee of the Respondent. She had resigned approxi-
mately a month earlier. Hence, the Respondent contends that
the arbitrator is without authority to deal with the claim. In
addition, the Respondent suggests that the right to arbitration
is otiose because, as is common ground, the Applicant resigned
from her employment. Thus she was not made redundant. She
therefore has no contractual entitlement to a redundancy pay-
ment. Furthermore, the Respondent alleges that the Applicant
withdrew her claim before the arbitrator. As a result, the Re-
spondent contends that there is nothing before the arbitrator to
arbitrate.

Finally, if notwithstanding the arguments advanced by the
Respondent the Commission finds it has the jurisdiction to
hear the current application and that the arbitrator has power
to hear and determine the application made to him under the
Fair Treatment System, the Commission ought, exercising the
powers vested in it by section 27(1) of the Act, dismiss this
application or at least refrain from further hearing the applica-
tion until the arbitrator has heard and determined the
proceedings before him. Public policy considerations, includ-
ing those enshrined in the Commercial Arbitration Act 1985
require that the parties, having established a system of arbitra-
tion to resolve their differences, follow that system before
seeking intervention by the courts or industrial tribunals.

In my opinion, notwithstanding the wide range of arguments
advanced on behalf of the Respondent, there is a very simple
answer to this application. On the facts as I find them it cannot
be said, as a matter of fact, that the Respondent has indeed
denied the Applicant anything under her contract of employ-
ment. As I find, the Respondent at no time refused to submit
to the arbitration process or in any way stopped it from pro-
ceeding. Instead, as I find, the Respondent merely questioned
the arbitrator as to whether he had the jurisdiction and power
to grant the Applicant the relief she was seeking. In this re-
spect, I accept the testimony of Ms Wilson as being reliable
and accurate. What she said in this respect is supported by the
evidence of Mr Hammond, the Respondent’s general manager
operations whose evidence I also accept as being reliable. I
accept the evidence of both persons that at no stage did either
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of them or the Respondent refuse to consent to the matter
going to arbitration. I accept the evidence of Ms Wilson that
because this was the first matter to go to arbitration under the
Respondent’s Fair Treatment System, she was unsure both as
to procedure and jurisdiction and was simply enquiring of the
arbitrator as to the extent of his authority and at no time re-
fused to proceed with the arbitration.

Even if the position had been that the Respondent refused to
consent to the matter going to arbitration, the position would
be no different. With great respect to the arbitrator, prosecu-
tion of the arbitration did not depend upon the consent of the
Respondent. There is nothing in the terms of the Fair Treat-
ment System which requires the Respondent to consent to the
arbitration as a condition precedent to it proceeding. The terms
of the Fair Treatment System merely require the parties “to
follow” the Fair Treatment System. Obviously, if the Respond-
ent refused to participate in the process it would be made more
difficult but it does not follow that the arbitration cannot pro-
ceed ex-parte. In any event, I accept that the Respondent was
prepared to proceed with the arbitration and indeed that it is
still prepared for the arbitration to proceed, albeit that the Re-
spondent reserves unto itself the right to make submissions
before the arbitrator regarding his jurisdiction.

Far from denying the Applicant her right to arbitration, the
Respondent, as the evidence of Ms Wilson discloses, took the
necessary steps to have the arbitrator appointed and when the
arbitrator was appointed, attended before the arbitrator on the
basis that the arbitration would proceed. That the arbitrator
interpreted the Respondent’s questioning of his power and
authority in the way in which he did is not a matter for which
the Respondent can be held responsible. It may be that the
arbitrator, in making his decision, was influenced by the ques-
tioning or submissions of the Respondent’s agent but the
decision remained that of the arbitrator. He was not obliged to
accept what was put to him in this respect. The ultimate deci-
sion not to proceed with the arbitration was for the arbitrator,
not for the Respondent or its agent. It is one thing to question
whether the arbitrator should proceed with the matter or even
formally submit that he should not do so, but quite a different
matter for the arbitrator to act in accordance with that ques-
tioning or any such submission.

In any event, it might be argued that the arbitration is still on
foot. The file note records and as is common ground between
the parties, that “the hearing did not proceed”. Furthermore,
the arbitrator has indicated to the Applicant’s solicitors “that
he made no decision on the substance of the matters between
the parties or on any of their contentions other than to ac-
knowledge the contention of the Respondent that in the absence
of consent to arbitrate the matter that he was not empowered
to do so”. There is nothing to suggest that he has ever made a
formal determination in the matter. Indeed, all the indications
are to the contrary.

For the foregoing reasons I am far from convinced that as a
matter of fact the Respondent has denied the Applicant the
benefit she claims under her contract of employment. The ap-
plication should therefore be dismissed.

Although in the circumstances I do not find it necessary to
decide the matter, I consider that there is much to be said for
the argument that the benefit relied on this occasion is not a
benefit “under” a contract of employment but under a separate
contract. There is now ample authority in this country for the
proposition where a contract makes provision for arbitration
whether in the principal agreement or in a separate document,
the arbitration provision are ordinarily to be treated as sepa-
rate from or collateral to the main contract. That proposition
now seems settled by the decision of the New South Wales
Court of Appeal in Ferris & Anor. v Plaister & Anor. (1994)
34 NSWLR 474. It may well be a “legal fiction” as counsel for
the Applicant argues, but it is a well established fiction. It is,
as Kirby P. observed in Ferris & Anor. v Plaister & Anor.
(supra) at 491, “a fiction which secures practical and
commonsense results in the great majority of cases”. Although
the decided authorities all deal with commercial arbitration,
there is no obvious reason why the same principles should not
apply to employment contracts. The rationale relied upon to
justify the legal fiction has equal, if not more force, in the
context of employment contracts. The rationale for the fiction

was explained by Kirby P. in Ferris & Anor. v Plaister & Anor.
(supra) at page 490 as follows—

“One of the principal points of submission to arbitration
is to secure a speedy hearing, to reduce the costs of litiga-
tion and to have a sensible and experienced person look
at a problem in a more informal way than courts typically
do in order to determine the dispute with greater speed
than typically the court system can offer. The attainment
of these objectives would be frustrated if a party could
effectively halt the arbitration process by, for example,
an assertion of fraud or some other attack on the validity
of the contract.”

In my view, those observations are as relevant to employ-
ment contracts as they are to other contracts.

In my view, having regard to the decided authorities the right
to arbitration must be seen as a right “imposed” not by the
terms of the main contract but by reason of a legal fiction
under a separate contract (c.f. Federal Commissioner of Taxa-
tion v Energy Resources of Australia (1994) 126 ALR 161,
187). There is nothing in the instant contract of employment
to suggest that the parties intended that the fiction should not
apply in this case. There is no direct submission to arbitration
in the contract of employment. The contract of employment
simply refers to the Applicant and the Respondent being “re-
quired to follow the Fair Treatment System as attached to this
offer”. If anything, the fact that the terms of the Fair Treat-
ment System are attached as an appendix to the offer of
employment might be taken as an indication that fiction was
indeed intended to apply in this case.

Equally, I consider there to be some force in the Respond-
ent’s arguments that it is improper for the Commission to order
that the Respondent confine its conduct before the arbitrator
in some way or another. The Commission has limited powers
under section 29(1)(b)(ii) of the Industrial Relations Act 1979.
I am not convinced that those powers extend to restraining the
Applicant from conducting itself in one way or another or act-
ing in a particular way on an occasion in the future. Rather, as
counsel for the Respondent contended, the powers vested in
the Commission under that subject are confined to benefits
which actually have been denied, not which might be denied.

Because of the view I take regarding the disposition of this
application, it is necessary that I comment on the power of the
arbitrator to decide whether he has jurisdiction to hear the
matter and if so, has power to grant the relief which the Appli-
cant seeks from the Respondent. In my opinion he does have
the power. It is trite to say that “in each case, the authority
given to the arbitrator is to be determined by what the parties
have provided, in the submission to arbitration or otherwise”.
(see: Ferris & Anor. v Plaister & Anor. (supra) at 495). In this
case, the submission is to be found, in the main, in the Appen-
dix to the offer of employment made to and accepted by the
Applicant. Determining what they have provided in this re-
spect is simply a matter of construing the relevant provisions
of the Fair Treatment System relating to arbitration. As Owen
J. observed in Whitfords Beach Pty Ltd v Gadsdon & Anor.
(1992) 6 WAR 537 at 547 in construing arbitration clauses
“the fundamental principles of construction are the same as
those which apply to contracts generally. The proper approach
is to look at the clause in the context of the document as a
whole and to ascertain the intention of the parties from the
language which they have used”.

In this case, the provisions of the Fair Treatment System
provide, somewhat obtusely, that in the event of “the matter”
remaining unresolved, it will be resolved by decision of the
appointed arbitrator. “The matter” for these purposes is either
the unfair decision or treatment of which the particular em-
ployee complains. In that respect, the range of matters which
can be submitted to arbitration is somewhat limited. Unlike
the arbitration clauses in many of the decided cases to which
the Respondent referred, the Fair Treatment System does not
make provision for any dispute or difference arising out of the
employment relationship to be determined by arbitration but
only a dispute or difference in respect of unfair decisions or
treatment. Nonetheless, in my view, it is not reading too much
into the provisions of the Fair Treatment System to imply a
term that the arbitrator is empowered to deal with jurisdic-
tional issues associated with matters brought before him. The
guiding principle of the Fair Treatment System is to provide a
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system so that “employees should be able to address concerns
that arise in the workplace, and have them addressed in a man-
ner that is prompt, simple, accessible and effective in resolving
concerns – because the interests of the individual and the Com-
pany are involved”. There is nothing simple or prompt about a
system which, when a complaint is referred to arbitration, pro-
hibits the arbitrator from making a determination as to his
capacity to deal with any such complaint and which requires
such incidental matters to be referred to courts or tribunals.
The implication of such a term is consistent with the underly-
ing principle of the Fair Treatment System and moreover, is
reasonably necessary to give business efficacy to the Fair Treat-
ment System, is obviously capable of clear expression and
does not contradict any term of the contract. Indeed, I think it
highly likely that having regard to the guiding principle, the
parties would have intended that the arbitrator should be able
to dispose of the matter before him finally, in one way or an-
other, without the need for intervention by the Commission.
In my opinion therefore, it is entirely within the province of
the arbitrator to determine whether or not the Applicant’s com-
plaint was validly brought before him.

In the view I take of this application it is unnecessary for me
to determine whether or not the arbitrator had jurisdiction to
deal with the matter. However, as those questions were de-
bated at some length before the Commission, I should perhaps
make some comment on them.

I do not read the terms of the Fair Treatment System as pro-
hibiting the arbitrator from dealing with a complaint simply
because the complainant has ceased to be an employee at the
time the matter comes before the arbitrator for determination.
Although the Fair Treatment System is clearly designed to
address the concerns of “employees”, in my view it is enough
that the complainant was an employee at the time when the
resolution procedures outlined in the Fair Treatment System
were first invoked. In this case, as is common ground, the
Applicant was still an employee at the time her complaint was
referred to the arbitrator let alone when the first step of the
procedures were invoked. Although throughout the provisions
governing the Fair Treatment System reference is constantly
made to “employees”, there is some reference to the situation
where the complainant is no longer an employee. Under the
heading “Pay and Expenses” the provisions of the Fair Treat-
ment System expressly provide that a complainant “will not
be penalised any pay or entitlements while the procedure is in
progress unless you have been dismissed”. That provision sug-
gests that the Fair Treatment System has application to a person
who was not an employee whilst the resolution procedures are
in progress. It may well be as counsel for the Respondent indi-
cated that the Fair Treatment System has never been used or
intended to be used for complaints of unfair dismissal. As I
interpret the terms of the Fair Treatment System, it would rarely
be the case that such a complaint would fall within the scope
of the Fair Treatment System.

Likewise, I am of the opinion that the arbitrator is empow-
ered to make an award for a redundancy payment if the failure
to make such a payment forms the basis of the complaint that
the Applicant was subject to an unfair decision or treatment.
Again, it seems clear that the purpose and object of the Fair
Treatment System is to resolve grievances. If all that the arbi-
trator was permitted to do was to find that the complainant
was the subject of an unfair decision or had been unfairly treated
leaving the Respondent to remedy that shortcoming in the way
in which it saw fit, the potential for further concern or conflict
would exist. It would only partly resolve the matter. Certainly
confining the authority of the arbitrator in such a way does not
impress me as being an “effective” manner of resolving the
concern of aggrieved employees. It would be more effective if
the arbitrator was taken to be empowered to make such an
award as is necessary to completely resolve the particular com-
plaint. In my opinion, the provisions of the Fair Treatment
System should be interpreted to give the arbitrator such au-
thority.

The decided cases give some support to such an interpreta-
tion. In Slonim v Fellows (1984) 8 IR 175 at 178 Gibbs C.
held that a duty of a Board of Reference established under the
Industrial Relations Act 1979 (Victoria) to determine the out-
come of industrial disputes by arbitration “necessarily carried
with it the power to make the determination effective”. Thus,
the Board was held to have the power to award reinstatement

if it decided that was necessary to settle the matter in dispute.
Likewise, in Francis Travel Marketing Pty Ltd v Virgin Atlan-
tic Airways Ltd (1996) 39 NSWLR 160 at 167 Gleeson CJ.,
referring to the decision of Mason J. in Government Insur-
ance Office of New South Wales v Atkinson-Leighton Joint
Venture (1981) 146 CLR 206 at 246 observed that “there was
to be implied in the parties’ submission to arbitration a term
that the arbitrator is to have the authority to give the claimant
such relief as would be available to him in a court of law hav-
ing jurisdiction with respect to the subject matter”. Whilst those
authorities deal with somewhat different situations to that now
under review, they do lend weight to the suggestion that the
terms of the Fair Treatment System should be interpreted as
enabling the arbitrator to do all that is necessary to make any
determination effective. There is good reason for interpreting
the provisions of the Fair Treatment System in that way be-
cause as mentioned, one of the guiding principles of the Fair
Treatment System is that it operates in a manner which is “ef-
fective in resolving concerns” that arise in the workplace.

The Respondent raised a number of issues which go to the
merit or otherwise of the arbitrator awarding a redundancy
payment. Because the Applicant seeks no more than an order
enforcing her right to have that matter determined before the
arbitrator they are not matters on which it is appropriate for
me to comment on this occasion. They are matters best left to
the arbitrator.

Appearances: Mr D.H. Schapper appeared on behalf of the
Applicant

Mr A.D. Lucev appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie O’Donoghue

and

Argyle Diamond Mines Pty Ltd.
No. 2172 of 1998.

27 May 1999.
Order.

HAVING heard Mr D.H. Schaper of counsel on behalf of the
Applicant and Mr A.D. Lucev of counsel on behalf of the Re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G. L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Adnan Sulejman

and

Pirtek (Kalgoorlie) Pty Ltd.

No. 445 of 1999.

COMMISSIONER S J KENNER.

28 May 1999.

Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to s
29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by
which Adnan Sulejman (“the applicant”) alleges that he was
harshly, oppressively and unfairly dismissed by Pirtek
(Kalgoorlie) Pty Ltd (“the respondent”) on or about 23 March
1999.

The respondent objected to and opposed the applicant’s
claim. The applicant was represented by Mr Dungey of
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counsel and the respondent was represented by Mr Irvine, an
industrial agent.

At the conclusion of the proceedings held in Kalgoorlie on
19 May 1999, I announced my decision upholding the appli-
cant’s claim and reinstating the applicant, with my reasons to
be published in due course. These are my reasons for so decid-
ing.

Contentions
Counsel for the applicant submitted that the applicant was

summarily dismissed by the respondent from his position as a
mobile sales and service technician following allegations by
the respondent, that the applicant had been performing work
for his own mechanical business during the respondent’s work-
ing time. Counsel for the applicant submitted that the applicant
had never conducted his business during the respondent’s time
but in his own time, and moreover, did so with the respond-
ent’s express acknowledgement. Furthermore, counsel for the
applicant denied that the applicant had used the respondent’s
property in connection with pursuing his own business affairs,
and submitted that at all material times, its use was consistent
with the terms of the contract of employment between the ap-
plicant and the respondent

In terms of the manner of the dismissal, it was submitted by
counsel that the applicant did not receive procedural fairness
from the respondent in that the respondent failed to undertake
any proper inquiries as to its allegations against the applicant,
and as a consequence, denied the applicant any real opportu-
nity to answer any specific allegations. In essence, the counsel
for the applicant submitted that the respondent had no reason-
able and proper basis upon which to form its view that the
applicant had committed any misconduct to entitle it to sum-
marily dismiss the applicant, in all the circumstances of the
case.

For the respondent, it was submitted that at all material times
whilst employed by the respondent, the applicant had engaged
in his own private business in the respondent’s working time,
with the use of the respondent’s work van and mobile telephone.
It was further submitted by the respondent, that the applicant
was specifically instructed to cease performing his own work
in the respondent’s time using the respondent’s property, but
the applicant wilfully disobeyed such instruction. The respond-
ent said that it undertook an investigation as to the applicant’s
conduct, and concluded that the applicant was continuing his
own business affairs in the respondent’s working time. It was
the further submission of the agent for the respondent, that the
misconduct of the applicant constituted a breach of the appli-
cant’s contract of employment, insofar as the contract of
employment contained an implied term of fidelity and good
faith. It was also submitted that the applicant, in wilfully re-
fusing to comply with the respondent’s instruction, committed
a further act of misconduct.

Whilst the respondent, in its notice of answer and counter
proposal, also raised allegations against the applicant that he
failed to attend for duty for a call out and requested an ex-
tended period of annual leave, neither of these matters were
pursued by the respondent in the proceedings and need not be
dealt with any further in these reasons.

Facts
There was considerable common ground in this matter. The

respondent is engaged in the business of the making, assem-
bly, and selling of hoses and fittings for industrial purposes. It
was the responsibility of the applicant to visit customers and
supply hoses or fittings on request. This involved the appli-
cant travelling in the respondent’s mobile service van which
was supplied to him when he was employed. The applicant
was required to service customers anywhere in or about the
Kalgoorlie area. It was not in dispute that the applicant’s em-
ployment was subject to the terms of the Metal Trades (General)
Award No 13 of 1965.

It was also common ground that at the time of engagement,
the applicant was provided with the respondent’s mobile van
for both business and private use. The applicant was also pro-
vided with a mobile telephone to assist in the performance of
his duties.

The applicant testified that his working hours were 8am to
5pm Monday to Friday of each week, with one hour for lunch.

When he commenced employment, the applicant said he was
given a Toyota Hilux utility vehicle, in which was stored hoses
and fittings to be supplied to customers. The applicant said
that he was to hold by Mr Haythornthwaite, the managing di-
rector of the respondent, that the vehicle was for his use for
work and private purposes and no restriction was placed on its
use outside of working hours. In relation to the mobile tel-
ephone, the applicant said that whilst it was for business use,
he could use it for private purposes as long as he paid for the
cost of private telephone calls. The applicant testified that he
paid for the private calls that he made with each monthly ac-
count.

The applicant gave evidence that in or about August 1998,
he started doing some general mechanical repairs on motor
vehicles for some of the respondent’s customers. The appli-
cant was a qualified motor mechanic. He said however, that
he only did this work on weekends and during the week in his
own time. The applicant denied that he used the respondent’s
working time for these purposes. The applicant testified that
he started doing this work following discussions with persons
who were working for or associated with “Blacker Brothers”,
a tyre company in Boulder which was one of the respondent’s
customers. The uncontested evidence was that it was part of
the applicant’s duties to get to know about the respondent’s
customers and to establish a good working relationship with
them. He said that it was as a result of getting to know the
people at “Blacker Brothers”, that his supply of these services
arose. In order to attend to this out of hours work, the appli-
cant said that he used the respondent’s mobile van for transport,
as he was not told he could not use it. He said he had his own
vehicle as well as the use of the respondent’s van.

In or about November 1998, the applicant made a credit ap-
plication for the supply of parts and components in connection
with his private work. He gave Mr Haythornthwaite’s name
as a reference for this credit application. As a consequence of
doing so, Mr Haythornthwaite approached the applicant to
discuss the matter. The applicant told him that he was doing
some part-time work on his own behalf on weekends and dur-
ing his own time in the week. The applicant testified that Mr
Haythornthwaite did not object to this, as long as the work
was done in the applicant’s own time and not the respond-
ent’s. The applicant testified that there was no mention by Mr
Haythornthwaite of the use of the respondent’s van or mobile
telephone.

A further incident took place some time prior to Christmas
1998, when the applicant assisted a woman driver whose car
had broken down on the side of the road in Boulder. He said
that he had seen the woman by her vehicle and stopped to
provide assistance to her. He said that this work was not for
his own private purposes, as he merely stopped to help her. At
the same time as he was providing this assistance, the appli-
cant said that Mr Haythornthwaite attended at the scene and
asked the applicant “whether this was on his time or my time.”

Following this incident, the applicant meet with Mr
Haythornthwaite, and put a proposal to him that due to the
fluctuation in the workload of the respondent, that the appli-
cant effectively combine work for the respondent with his own
work during the course of a day, and be paid only for jobs
done for and on behalf of the respondent. He also proposed to
contribute towards the running costs of the respondent’s van
for these purposes. The applicant said that the respondent did
not agree with this proposal and said to him in words to the
effect “you either work for me or not at all.” The applicant
testified that he understood the respondent’s view and accepted
what he was told. He said that nothing in this discussion lead
him to believe that the respondent was suggesting that he should
also stop performing his own work in his own time. The appli-
cant denied he was expressly told by Mr Haythornthwaite to
stop using the respondent’s van for his own personal use. He
did agree however, that the respondent raised with him the
need to make fewer private telephone calls on the mobile tel-
ephone, to which the applicant agreed.

In cross-examination, the applicant was taken to the content
of a diary (exhibit A4) which the applicant testified he pur-
chased in or about March 1999 for his own personal use. In
the diary, appeared entries over various periods, indicating work
done by the applicant for his private purposes. I pause to ob-
serve that of the three dates selected in cross-examination, they
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being 3, 4, and 17 March 1999, the entires for 3 and 4 March
1999 indicate that the applicant performed the services out-
side of working hours for the respondent. The entry for 17
March 1999 carries no specific time. The applicant also said
that he did have a business card for his own work, and the
mobile phone number was on it, but this number had since
changed.

On or about 23 March 1999, the applicant received a tel-
ephone call whilst at lunch from Mr Haythornthwaite, asking
him to return to the workshop as he wished to discuss some
matters with him. There was no indication in the telephone
call as to what matters were to be discussed. The applicant
duly attended the workshop premises and met with Mr
Haythornthwaite. The applicant said that Mr Haythornthwaite
had an invoice book with him, which was the applicant’s. He
produced a copy of an invoice for work that the applicant had
done for “Sam” on or about 12 March 1999 (exhibit A1) and
said to the applicant to the effect that he had continued to do
work for himself in the respondent’s time. The applicant de-
nied this was the case and said that on the day in question he
was at work for the respondent at Fimiston for the whole day.
The applicant said he had merely prepared the invoice for
“Sam” that day, in his own time, for work which he had done
previously in his own time.

The applicant testified that he never had a chance to explain
his position properly as no detail was put to him in relation to
the other work he was allegedly performing in the respond-
ent’s time, in order that he may comment upon it. I pause to
observe, that the respondent’s own evidence, with which I deal
below, confirmed the applicant’s version of the events as to
what he was doing on 12 March 1999, in working for the re-
spondent for the day. As a result of this exchange the applicant
was summarily dismissed without notice or payment in lieu of
notice, or the payment of any accrued entitlements and was
instructed to leave the respondent’s premises immediately.

Subsequent to his dismissal, the applicant said that he en-
deavoured to build-up his own mechanical business in order
to earn an income, in preference to pursing other employment.
He gave evidence as to the amounts he had earned in the pe-
riod since his dismissal. He did not specifically apply for other
jobs at this time, because his confidence was seriously affected
by the dismissal and he wished to attempt to work for himself.
The applicant is married and has a young family to support.
He testified that his marriage had been under strain as a conse-
quence of the dismissal.

For the respondent, Mr Haythornthwaite was called to give
evidence. He is the managing director of the respondent and
interviewed all staff for employment. He testified that when
interviewing a prospective employee, he discussed the wages
and conditions applicable and the job description. Although
he could not recall the specific interview with the applicant,
he testified that for mobile service technicians such as the ap-
plicant, the respondent supplied a van for both business and
private use. His evidence on this latter point was unclear and I
deal with this matter below. He also said that an employee
may use the mobile telephone supplied by the respondent for
private calls, such as contacting family etc.

Mr Haythornthwaite gave evidence about the incident in-
volving the applicant assisting the motorist by the side of the
road in Boulder, some time prior to Christmas 1998. He said
that his wife had been driving past in the particular street at
the time and noticed that the applicant was in attendance with
the respondent’s vehicle. When informed of this, he said he
went to the location and asked the applicant what he was do-
ing. He said the applicant told him that he had received a call
from the woman concerned that her car had broken down and
that she required assistance. I pause to observe that the appli-
cant denied in his evidence that he had received such a call to
attend at this location. Mr Haythornthwaite said that he told
the applicant that he was not to do “his outside work” in the
respondent’s working time and that if he did, he would no
longer have a job. The applicant understood this.

The following day, a discussion took place between the ap-
plicant and Mr Haythornthwaite as outlined by the applicant
in his evidence, regarding the applicant’s proposal to combine
both the respondent’s work and the applicant’s work. As said
by the applicant in his evidence, Mr Haythornthwaite con-
firmed that this request was refused by the respondent.

Mr Haythornthwaite said that subsequently the applicant’s
vehicle needed new signage and was taken off the road. At
this time also, he did a regular vehicle inspection of the appli-
cant’s vehicle, and he found the applicant’s diary and invoice
book on the front seat of the van. He said he looked at both
documents and concluded in his mind, that the applicant was
still performing work for his own business purposes in the
respondent’s working time. He said that he copied extracts
from the documents.

Having discovered these documents, Mr Haythornthwaite
said that he decided that as the applicant was in the “field”
during the day, his trust and confidence in the applicant were
shaken. In view of this, he met with the applicant on 23 March
1999 and had with him the applicant’s diary and invoice book.
He said that he had reached the view on the discovery of these
documents, that the applicant was not trustworthy and that he
should be dismissed. His evidence was that in the meeting the
applicant denied that he was conducting his own business dur-
ing the respondent’s working time. In cross-examination, Mr
Haythornthwaite conceded that he did not know who the ap-
plicant had called on the mobile telephone, or inquire as to the
entries in the diary or the invoice book generally, and further-
more, the only inquiry he made on discovering these
documents, was to ask another staff member whether the ap-
plicant had been working for the respondent on 12 March 1999.
This inquiry revealed that indeed, as the applicant said in his
evidence, the applicant had been working for the respondent
at Fimiston that day.

Mr Haythornthwaite testified that on the discovery of these
documents, he assumed that the applicant was conducting his
business during the respondent’s time, which gave him a “feel-
ing in the back of his mind” that he could no longer trust the
applicant. On the evidence, he made no further inquiries or
any investigation other than that to which I have just referred.

When questioned in cross-examination about the use of the
respondent’s van by the applicant for his own purposes, Mr
Haythornthwaite’s responses were a little confusing. Initially,
his evidence was that an employee could use the respondent’s
vehicle “to go shopping” or for “emergencies”. Subsequently,
this evidence was modified to include unrestricted private use
of the respondent’s vehicle, when questioned by the Commis-
sion in order to clearly understand what the respondent’s policy
was on this issue.

In relation to the applicant’s use of the vehicle outside of
working hours when attending to his own business affairs, Mr
Haythornthwaite said that at the time that he and the applicant
discussed the applicant’s proposal that the applicant effectively
share work with the respondent, he then directed the applicant
to not use the van for his own private business purposes. This
was disputed by the applicant.

Counsel for the applicant also tendered, without objection
by the respondent, an unsworn statement from a Mr Samuel
Thorn Staker (exhibit A3). The respondent did not request Mr
Staker be called for cross-examination and indicated to the
Commission that it did not contest its content. Whilst great
caution should be used when considering such statements and
its evidentiary status, as it was received without objection to
its content by the respondent it has the character of a formal
admission by the respondent and I am able to place some weight
on it. I am also mindful of the terms of s 26(1)(b) of the Act in
this regard. From its content, it is apparent that the maker of
the statement is the same person referred to as “Sam” in ex-
hibit A1 and I so conclude.

I now turn to my findings in relation to the evidence ad-
duced in this matter. In the final analysis, there is considerable
common ground on the evidence led by both the applicant and
the respondent, with the main areas of conflict being whether
the applicant was directly told by the respondent to cease us-
ing the respondent’s van and mobile telephone for his own
business purposes, whether the applicant attended the motor-
ist on the side of the road in Boulder, in response to a call from
the motorist to the applicant and whether indeed, the applicant
was performing his own work in the respondent’s time. The
fact that the applicant was performing work on his own behalf
in his own time with the consent of the respondent, was not
challenged by the respondent.

In the case of these conflicts, having heard both the appli-
cant and Mr Haythornthwaite give evidence during the course
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of the proceedings, I prefer the applicant’s version of the events
in relation to these matters. I found the applicant to have given
his evidence in an open and frank manner and I found him to
be an impressive witness. His recollection of events and his
overall demeanour whilst giving his evidence, do not cause
me to have any concerns about accepting the veracity of his
testimony. Whilst I do not suggest that Mr Haythornthwaite’s
evidence was in any way deliberately untruthful, his recollec-
tion of events and the confusion in some of his answers to
questions put to him, lead me to conclude that the applicant’s
evidence is the more reliable on these matters.

Accordingly, I am satisfied on the evidence and I find that it
was a term of the applicant’s contract of employment with the
respondent, that the applicant had the use of the respondent’s
van for both business and private purposes. There was no ex-
press restriction imposed upon the applicant in relation to the
use of the respondent’s vehicle outside usual business hours.
In relation to the use by the applicant of the mobile telephone,
I am satisfied on the evidence and find that the respondent did
allow the applicant to use the respondent’s mobile telephone
for other than business purposes, on the basis that the respond-
ent not bear the cost of this privilege. Indeed, the evidence,
which I accept, indicates that during the course of the appli-
cant’s employment, the applicant did reimburse the respondent
for telephone calls made for private purposes. This was not
contested by the respondent.

I find that during the course of the applicant’s employment,
the applicant did engage in performing mechanical work out-
side of his employment with the respondent, with the
respondent’s knowledge and consent. I am far from satisfied
on the evidence adduced in this matter, including the docu-
mentary evidence in the form of the applicant’s diary (exhibit
A4) and the extract from the applicant’s invoice book (exhibit
A1) that the applicant actively engaged in the performance of
his own business undertaking during the respondent’s work-
ing hours. I find that the respondent clearly told the applicant
that if he was to engage in his own business activities during
the respondent’s working time, then his employment would
be at risk and the applicant accepted this.

In relation to the allegation that the applicant wilfully diso-
beyed the respondent’s direction not to use the respondent’s
van for his own work purposes, I am far from satisfied that the
direction was given in such clear and precise terms as was
suggested by Mr Haythornthwaite in his evidence. There is no
doubt in my mind that both the applicant and the respondent
did meet to discuss the applicant’s proposal regarding sharing
of work between the respondent and his own activities, and
that this proposal was rejected by the respondent. It may well
have been on reflection, the respondent’s understanding that
the effect of this conversation was to put the applicant on no-
tice to cease using the respondent’s van whilst engaged on his
own business activities. However, it could not in my opinion,
be clearly concluded that this was in fact the case and indeed,
on the applicant’s evidence, he did not understand that to be
the respondent’s position at all. This was also quite contrary to
what he understood to be his entitlement when first employed.
Put at its highest, the outcome of the discussions between the
applicant and the respondent on this issue, could be regarded
as ambiguous.

As to the respondent’s central allegation against the appli-
cant that he continued to conduct his own business affairs
during the respondent’s working time, I am far from satisfied
on the evidence that this was the case. Indeed, the evidence
adduced by the respondent, in the form of the applicant’s di-
ary (exhibit A4) and cross-examination on the applicant’s
invoice book and the extract therefrom (exhibit A1) is against
the respondent’s allegation in this regard.

It should also be observed that the content of the unsworn
statement of Samuel Thorn Staker (exhibit A3) confirms the
applicant’s version of events as outlined by the applicant.

As to the “investigation” undertaken by the respondent, I
am satisfied and I find that the only relevant inquiry made by
the respondent concerning the allegations against the appli-
cant, involved checking with a staff member of the respondent
whether in fact the applicant was at work as he said he was on
12 March 1999. As I have noted above, the respondent’s own
inquiry in this regard confirmed that the applicant was being
entirely truthful with the respondent. The respondent made no

other attempts to inquire into the content of the documents in
the applicant’s van or otherwise make inquiries generally about
the applicant’s conduct. Accordingly, in relation to the inter-
view between Mr Haythornthwaite and the applicant on 23
March 1999, I am far from satisfied that the respondent put
allegations to the applicant in any or sufficient detail, in order
for the applicant to properly answer the respondent and I find
accordingly.

Relevant Principles
In matters such as these, the relevant principles are well es-

tablished. Whether a dismissal is harsh, oppressive, or unfair,
involves an assessment as to whether the undoubted right of
the employer to dismiss an employee has been exercised so
harshly or oppressively such as to constitute an abuse of that
right: Miles v The Federated Miscellaneous Workers Union of
Australia, Industrial Union of Workers, Western Australian
Branch (1985) 65 WAIG 385. Furthermore, in dealing with a
claim such as the present application, the Commission is not
required to assume the position of the manager in assessing
the claim, but it must consider objectively and consistent with
the obligations imposed on the Commission pursuant to s
26(1)(a) and 26(1)(c) of the Act. Furthermore, as has been
said by the Commission on a number of occasions, the cir-
cumstances of a dismissal must be considered having regard
to the practical realities of the workplace and the statutory
provisions applied in a commonsense fashion: Gibson v
Bosmac (1995) 60 IR 1.

In a case of summary dismissal, such as the present, the
evidential burden falls on the respondent to establish the basis
for the respondent’s decision to dismiss: Newmont Australia v
AWU (1988) 68 WAIG 677 at 679. Additionally, whether an
employee is afforded procedural fairness, is but one factor for
the Commission to consider, but it may be a most important
factor: Shire of Esperance v Mouritz (1991) 71 WAIG 891.

Moreover, in circumstances such as the present, fairness and
justice require that an employee accused of misconduct be given
a reasonable opportunity to offer an explanation and to put his
or her case in response to allegations by the employer. This
necessarily requires the employer to put to the employee its
allegations in sufficient detail in order that the employee can
properly respond to them. In cases of alleged misconduct, the
law does not require the employer to comply with standards
of the type required to be complied with by the police in mak-
ing their inquiries, however, there is an obligation on the
employer to conduct as full and extensive investigation of the
relevant circumstances as is reasonable, to satisfy itself so as
to form an honest and genuine belief, based upon reasonable
grounds, that the employee is guilty of the misconduct con-
cerned: Sangwin v Imogen Pty Ltd (1996) 40 AILR at 3-388;
Hooper v Bi-Lo Pty Ltd (1992) 53 IR 224.

It is also indisputably the case, that an employee, as an im-
plied term of the contract of employment, owes a duty of
fidelity and good faith to his or her employer. A concise state-
ment of the law in this regard can be found in the observations
of Dixon and McTiernan JJ in Blyth Chemicals v Bushnell
(1933) 49 CLR 66 at 81-82 as follows—

“Conduct which in respect of important matters is incom-
patible with the fulfilment of an employee’s duty, or
involves an opposition, or conflict between his interest
and his duty to his employer, or impedes the faithful per-
formance of his obligations, or is destructive of the
necessary confidence between employer and employee,
is a ground of dismissal... But the conduct of the em-
ployee must itself involve the incompatibility, conflict,
or impediment, or be destructive of confidence. An ac-
tual repugnance between his acts and his relationship must
be found. It is not enough that ground for uneasiness as to
future conduct arises.”

Specifically dealing with the use of an employee’s spare time,
in Hivac Ltd v Park Royal Scientific Instruments Ltd (1946)
Ch 169 it was said as follows at 173—

“It has been said on many occasions that an employee
has a duty of fidelity to his employer. As a general propo-
sition that is indisputable. The practical difficulty in any
given case is to find exactly how far that rather vague
duty of fidelity extends. Prima facie it seems to me that,
on considering the authorities and the arguments, it must
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be a question on the facts of each particular case. I can
very well understand that the obligation of fidelity, which
is an implied term of the contract, may extend very much
further in the case of one class of employee than it does
in others. For instance, when you are dealing, as we are
dealing here, with mere manual workers whose job is to
work 5 1/2 days with their employers at a specific time of
work and stop their work when the hour strikes, the obli-
gation of fidelity maybe one the operation of which will
have a comparatively limited scope. The law would, I
think, be jealous of attempting to impose on a manual
worker restrictions, the real effect of which would be to
prevent him utilising his spare time... On the other hand,
if one has employees of a different character, one may
well find that the obligation is of a different nature... be-
cause the very nature of the work may be such as to make
it quite clear that the duties of the employee to his em-
ployer cannot properly be performed if in his spare time
the employee engages in certain classes of activity.”

As was said by Spender J in Cementaid (NSW) Pty Ltd v
Chambers (unreported, 29 March 1995), four questions are
relevant when assessing whether an employee is acting in
breach of his or her duty to his or her employer in engaging in
other work as follows—

(a) Is the second activity incompatible with the fulfil-
ment of the employee’s duty to his employer?

(b) Does it involve an opposition or conflict between
his interest and his duty to his employer?

(c) Does it impede the faithful performance of his obli-
gations to his other employer?

(d) Is it destructive of the necessary confidence between
employer and employee?

I turn to my conclusions in this matter with these principles
in mind.

Conclusions
Based upon all of the evidence in this case, and my findings

as set out above, I am far from persuaded that the respondent
has discharged its evidentiary onus to establish the basis upon
which it summarily dismissed the applicant. Furthermore, I
do not consider that having regard to all the circumstances of
this case, that the respondent undertook reasonable inquiries
into the allegations against the applicant, so as to provide a
foundation for reaching an honest and genuine belief that the
misconduct complained of actually occurred. In this regard,
the evidence clearly reveals that the respondent was aware of
and took no objection to the applicant engaging in his own
business during his own time. There was no suggestion on the
evidence that the applicant attempted to actually conceal this
activity from the respondent. Indeed the evidence points in
the other direction. The fact that the applicant nominated the
respondent as a referee for a credit application indicates, in
my opinion, that the applicant did not attempt to hide from the
employer what he was doing in his spare time. The fact that
the applicant did put the respondent’s mobile telephone number
on his business card was, in my opinion, an error of judge-
ment. However, when taken in the context of all the
circumstances of the case, that would of itself, hardly warrant
dismissal, let alone summary dismissal.

Furthermore, the evidence of the respondent clearly discloses
in my opinion, that the respondent merely had “a feeling” or
to put it another way, experienced “uneasiness” as to the fu-
ture, based upon assumptions which it had reached without
making adequate inquiry as to the applicant’s conduct. In other
words, the respondent’s decision, putting it in terms of Blyth
(supra), was not based on any actual repugnance between the
applicant’s activities and the respondent.

It is also relevant to observe in this regard, that despite the
respondent having knowledge of the applicant’s activities, there
was no suggestion and nor could there be on the evidence, that
the activities of the applicant were in opposition to or in con-
flict with his interest and his duty to the respondent. The work
of the applicant in his own time did not in any way compete
with the business of the respondent. Taking this further, there
was nothing on the evidence to suggest that the work under-
taken by the applicant was incompatible with the applicant’s
duty to the respondent, or impeded the faithful performance
of the applicant’s obligations to the respondent nor was it

destructive of the necessary confidence between the applicant
and the respondent, when considered in its proper light.

Having regard to all of the foregoing, and all the circum-
stances of this case, I conclude that the applicant’s dismissal
was harsh, oppressive and unfair. I now turn to consider the
question of remedy.

Remedy
The terms of the Act make it clear that the primary remedy

available pursuant to s 23A, in the case where an employee
has been dismissed harshly, oppressively, or unfairly, is rein-
statement or re-employment. The alternative remedy of
compensation pursuant to s 23A, is only available to the Com-
mission when it has been established that reinstatement or
re-employment is impracticable or alternatively, when the
employer offers to pay compensation instead of reinstatement
or re-employment. It is clear also that the onus is on the re-
spondent to establish that reinstatement or re-employment is
impracticable: Quality Bakers of Australia Ltd v Goulding and
Anor (1995) 60 IR 327; Gilmore v Cecil Brothers FDR Pty
Ltd (1996) 76 WAIG 4434.

In this case, the agent for the respondent did not attempt to
discharge this onus. There was no evidence before the Com-
mission that reinstatement or re-employment of the applicant
by the respondent was impracticable. It was only when the
Commission raised with counsel for the applicant in his final
address, whether there was any evidence that reinstatement of
his client was impracticable, that the agent for the respondent
made a submission from the bar table, albeit after his case had
closed, that of recent times the respondent had laid off a mo-
bile technician. Nothing further was put by the respondent in
this regard, despite being given the opportunity by the Com-
mission to do so. Certainly there was no other evidence or no
submission from the respondent, that this factor alone pre-
cluded the reinstatement of the applicant.

In my opinion, the respondent has not discharged the onus
on it to establish the impracticability of the reinstatement of
the applicant. Even in the case of the respondent having had
occasion recently to reduce its number of employees in this
area, that does not of itself, establish that the reduction would
necessarily involve the applicant, and nor has that been put to
the Commission.

Accordingly, minutes of proposed order now issue giving
effect to my decision announced at the conclusion of the pro-
ceedings, declaring the applicant to have been harshly,
oppressively and unfairly dismissed, ordering the reinstate-
ment of the applicant in his position with the respondent as a
mobile sales and service technician and compensating the ap-
plicant for the loss of income sustained by him from the date
of his dismissal to the date of his reinstatement.

APPEARANCES: Mr A Dungey of counsel appeared on
behalf of the applicant.

Mr N Irvine as agent appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Adnan Salujman

and

Pirtek (Kalgoorlie) Pty Ltd.

No. 445 of 1999.

COMMISSIONER S J KENNER.

3 June 1999.

Order.
HAVING heard Mr A Dungey of counsel on behalf of the ap-
plicant and Mr N Irvine as agent on behalf of the respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the dismissal of the applicant by
the respondent on or about 23 March 1989 was harsh,
oppressive and unfair.
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(2) ORDERS that the applicant be reinstated by the re-
spondent effective 24 March 1999 to the position of
mobile sales and service technician.

(3) ORDERS that the applicant’s employment be deemed
continuous for benefit purposes from the date of the
applicant’s dismissal to the date of the applicant’s
reinstatement.

(4) ORDERS that the applicant be paid a sum of money
equivalent to the remuneration the applicant would
have received from the respondent but for his unfair
dismissal by the respondent less income received by
the applicant from other sources in the period from
the date of his dismissal to the date of his reinstate-
ment.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Harold Summerfield

and

Shire of Katanning.

No. 694 of 1998.

COMMISSIONER S J KENNER.

3 June 1999.

Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to s
29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by
which Peter Summerfield (“the applicant”) alleges that he was
harshly, oppressively and unfairly dismissed by the Shire of
Katanning (“the respondent”) on or about 26 March 1998.

It was common ground between the applicant and the re-
spondent that the applicant’s employment was subject to the
terms of the Municipal Employees (Western Australia) Award
1992 (“the Federal Award”), an award of the Australian In-
dustrial Relations Commission (“AIRC”).

By consent of counsel for both the applicant and the respond-
ent, in view of the Commission’s decision in Hull v City of
Mandurah (1998) 78 WAIG 4912, the question of the Com-
mission’s jurisdiction to entertain the application was heard as
a preliminary issue. Both parties filed written submissions in
relation to the jurisdictional question.

The Contentions
Counsel for the applicant in its written submissions, in es-

sence, put the same submissions to the Commission as was
put to the Commission as presently constituted in Hull (su-
pra). The only material departure in the submissions being
that certain clauses in the Federal Award may no longer have
force and effect by reason of the terms of s 89A of the
Workplace Relations Act 1996 (Cth). It was therefore submit-
ted that notwithstanding that the applicant’s employment was
subject to the terms of the Federal Award, the matter was within
the Commission’s jurisdiction. Moreover, counsel said the
terms of the Federal Award were not inconsistent with the terms
of the Act to invalidate the terms of the Act, by reason of the
operation and effect of s 109 of the Commonwealth Constitu-
tion.

Counsel for the respondent submitted that by reason of the
Commission’s decision in Hull (supra) the application should
be dismissed. It was submitted that there was no submission
by the applicant that the decision of the Commission in Hull
was wrongly decided, nor was there any attempt by the re-
spondent to distinguish the circumstances of the present
application from those before the Commission in Hull (su-
pra). Furthermore, in relation to the inconsistency argument,
counsel for the respondent submitted that whilst the applicant’s
submissions raised the possibility of some provisions of the
Federal Award ceasing to have effect, those submissions were

equivocal in that it was submitted by the applicant that this
“may” be the case. In this regard, it was submitted by counsel
for the respondent that the contract of service clause in the
Federal Award in clause 6(a)(i) and the dispute settlement pro-
cedure have not ceased to have effect. It was therefore
submitted that as an alternative, the terms of the Federal Award
were directly inconsistent with the terms of the Act, to render
the latter invalid.

Consideration
I have considered carefully the submissions put by both coun-

sel for the applicant and the respondent in this matter.
The relevant provisions of the Federal Award bearing upon

the arguments as to inconsistency are as follows—
“Clause 6– Contract of Service
(a) (i) The period of notice to be given by the Local

Authority to an employee to terminate the con-
tract of service shall be—
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion
 of 3 years 2 weeks
3 years and up to the completion
 of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice in paragraph (i) hereof,
employees over 45 years of age at the time of
the giving of the notice with not less than two
years’ continuous service, shall be entitled to
an additional week’s notice.

(iii) Payment in lieu of the notice prescribed in
paragraphs (i) and (ii) hereof shall be made if
the appropriate notice period is not given. Pro-
vided that employment may be terminated by
part of the period of notice specified and part
payment in lieu thereof.

(iv) In calculating any payment in lieu of notice
the minimum rate of wage an employee would
have received in respect of the ordinary time
he or she would have worked during the pe-
riod of notice had his or her employment not
been terminated shall be used.

(v) The period of notice in this clause shall not
apply in the case of dismissal for conduct that
justifies instant dismissal, including malinger-
ing, inefficiency or neglect of duty, or in the
case of casual employees, or employees en-
gaged for a specific period of time or for a
specific task or tasks.

(vi) For the purposes of this clause, continuity of
service shall, mutatis mutandis, be as defined
in Regulation 5 of the Local Government
(Long Service Leave) Regulations 1983, as
amended.

Notice of termination by employee
(b) The notice of termination required to be given by an

employee shall be the same as that required of an
employer, save and except that there shall be no ad-
ditional notice based on the age of the employee
concerned.
If an employee fails to give notice the employer shall
have the right to withhold moneys due to the em-
ployee with a maximum amount equal to the ordinary
time rate of pay for the period of notice.

Time off during notice period
(c) Where an employer has given notice of termination

to an employee, an employee shall be allowed up to
one day’s time off without loss of pay for the pur-
pose of seeking other employment.
The time off shall be taken at times that are conven-
ient to the employee after consultation with the
employer.

Statement of employment
(d) The employer shall, upon receipt of a request from

an employee whose employment has been termi-
nated, provide to the employee a written statement
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specifying the period of his or her employment and
the classification of or the type of work performed
by the employee.

Summary dismissal
(e) Notwithstanding the provisions of subclause (a)

hereof, the employer shall have the right to dismiss
any employee without notice for conduct that justi-
fies instant dismissal, including malingering,
inefficiency or neglect of duty and in such cases the
wages shall be paid up to the time of dismissal only.

Unfair dismissals
(f) Termination of employment by an employer shall not

be harsh, unjust or unreasonable. For the purposes
of this clause, termination of employment shall in-
clude terminations with or without notice.
Without limiting the above, except where a distinc-
tion, exclusion or preference is based on the inherent
requirements of a particular position, termination on
the ground of race, colour, sex, marital status, fam-
ily responsibilities, pregnancy, religion, political
opinion, national extraction and social origin shall
constitute a harsh, unjust or unreasonable termina-
tion of employment.

(g) Disputes settlement procedures – unfair dismissals.
(i) Subject to the provisions of sections 5, 119,

122 ad 123 of the Conciliation and Arbitra-
tion Act 1904, any dispute or claim arising
under subclause (f) shall be dealt with accord-
ing to the appropriate provisions of clause II –
Dispute Settlement Procedures of Schedule
“B” of this Award.

(ii) The provisions of placitum (i) hereof shall not
affect the right of an employee, in the case of
a claim by him that he has been unfairly dis-
missed from his employment, to refer that
matter to the Western Australian Industrial Re-
lations Commission in accordance with the
provisions of Section 29(b)(i) of the Industrial
Relations Act.”

Clause 11 — Dispute Settlement Procedures of
Schedule B
(a) Subject to the provisions of the Conciliation and Ar-

bitration Act, 1904 (as amended) any grievance,
complaint, claim or dispute, or any matter which is
likely to result in a dispute, between a respondent
employer and the Union or a respondent employer
and his employees, shall be settled in accordance with
the procedures set out herein.

(b) Where the matter is raised by an employee, or a group
of employees, the following steps shall be observed—

(i) The employee(s) concerned shall discuss the
matter with the immediate supervisor. If the
matter cannot be resolved at this level the su-
pervisor shall, within 3 days, refer the matter
to a more senior officer nominated by the em-
ployer and the employee(s) shall be advised
accordingly.

(ii) The senior officer shall, if he/she is able, an-
swer the matter raised within one week of it
being referred to him/her and, if he/she is not
so able, refer the matter to the employer for its
attention, and the employee(s) shall be advised
accordingly.

(iii) (A) If the matter has been referred in ac-
cordance with subparagraph (ii) above
the employee(s) or his/her shop stew-
ard shall notify the Union Secretary
(WA Branch) or his nominee, so that
he/she may have the opportunity of dis-
cussing the matter with the employer.

(B) The employer shall, as soon as practi-
cable after considering the matter
before it, advise the employee(s) or,
where necessary the union of its deci-
sion. Provided that such advice shall

be given within five weeks of the mat-
ter being referred to the employer.

(iv) Should the matter remain in dispute after the
above processes have been exhausted either
party may refer the matter to the Conciliation
and Arbitration Commission.

(c) Where the employer seeks to discipline an employee,
the following steps shall be observed—

(i) In the event that an employee commits a mis-
demeanour, the employee’s immediate
supervisor or any other officer so authorised,
may exercise the employer’s right to reprimand
the employee so that he/she understands the
nature and implications of his/her conduct.

(ii) The first two such reprimands shall take the
form of warnings and, if given verbally, shall
be confirmed in writing as soon as practicable
after the giving of the reprimand.

(iii) Should it be necessary, for any reason, to rep-
rimand an employee three times in a period
not exceeding twelve months continuous serv-
ice, the contract of service may, upon the
giving of that third reprimand, be terminable
by giving notice in accordance with clause 6 –
Contract of Service.

(iv) The above procedure is meant to preserve the
rights of the individual employee, but it shall
not, in any way, limit the right of the employer
to summarily dismiss an employee for mis-
conduct.

(d) Nothing in this clause shall limit the right of an indi-
vidual employee to seek advice from, or be
represented by, a shop steward or an appropriate un-
ion representative.

(e) The settlement procedures provided by this clause
shall be applied to all manner of dispute referred to
in subclause (a) thereof, and no party, or individual,
or group of individuals, shall commence any other
action, of whatever kind, which may frustrate a set-
tlement in accordance with its procedures.
Observance of these procedures shall in no way preju-
dice the right of any party, or individual, in the dispute
to refer the matter for resolution by the Conciliation
and Arbitration Commission.”

In my decision in Hull (supra) I set out at 4918 to 4920 the
relevant principles, as I apprehend them to be, in relation to
inconsistency between the State and federal law. I pause to
observe that the terms of the Federal Award were also in issue
in that case. In relation to this issue I said at 4920 as follows—

“In my opinion, based upon the authorities as to direct
inconsistency, the positive authority to dismiss contained
in clause 6 (a) (i) of the Award would clearly be altered,
impaired or detracted from by the operation of the unfair
dismissal provisions of the Act, such as to render those
provisions directly inconsistent with the terms of the
Award for the purposes of section 109”.

Also the terms of the dispute resolution clause contained in
clause 11-Dispute Settlement Procedures of Schedule B to the
Federal Award contain a necessary procedure that an employer
must follow in order to terminate an employee’s employment,
except in circumstances that may justify summary dismissal
for misconduct. Furthermore, the dispute settlement procedure
provides that termination of employment disputes are to be
referred to the AIRC for resolution.

In my opinion, there is a direct inconsistency between the
terms of the Federal Award and the Act, for the purposes of s
109 of the Commonwealth Constitution.

The terms of s 152 of the Workplace Relations Act 1996
(Cth) do not save the position. It is a requirement of s 152(1A)
of that Act, that the provisions of the State legislation under
consideration must be “able to operate concurrently” with the
terms of the relevant federal award. There can be no concur-
rent operation, in circumstances where the provisions directly
conflict, as they do in this case.

For these reasons in my opinion, the application must be
dismissed.
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APPEARANCES: Mr D Howlett of counsel appeared on
behalf of the applicant.

Mr S Kemp of counsel appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Harold Summerfield

and

Shire of Katanning.

No. 694 of 1998.

COMMISSIONER S J KENNER.

3 June 1999.

Order.
HAVING heard Mr D Howlett of counsel on behalf of the
applicant and Mr S Kemp of counsel on behalf of the respond-
ent the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Simone Denise Williams

and

Design Media (WA) Pty Ltd.

 No. 246 of 1998.

COMMISSIONER J F GREGOR.

12 May 1999.

Reasons for Decision.
On 9 February 1998, Simone Denise Williams, (the applicant)
applied to the Commission for an order pursuant to Section
29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act) on
the grounds that she had not been allowed by her employer,
Design Media (WA) Pty Limited (the respondent), a benefit
under her contract of employment to which she was entitled.
The applicant originally claimed the sum of $10,686.88 as
commission at 20% of sales in accordance with her contract.
A Notice of Answer was filed by the respondent who denied
liability. Subsequent to the filing of the application and the
Notice of Answer, there have been a number of conferences
and exchange of documents between the parties. It is fair to
say that the applicant’s claim was varied on a number of occa-
sions in substance and form. The matters before the
Commission are set out in a Notice of Answer by the respond-
ent and in Answers to Further Request for Particulars filed by
the applicant on 30 March 1999.

Mr Clohessy, who appeared for the applicant, confirmed at
the hearing that the applicant was seeking $9,363.28 being
20% commission on advertising receipts, dishonoured cheque
fee of $30.00, two claims for annual leave in the sums of
$1,657.03 and $288.46, a claim for pay in lieu of notice in the
sum of $2,161.26 and an unspecified sum for superannuation
payments.

In summary, the case can be described as a claim for con-
tractual entitlements being commissions for work done prior
to the resignation of the applicant in March 1997. The work
on which the applicant was engaged related to selling adver-
tising space. Some of the publications in which space was sold,
were published a year later. It is this later publishing date that
the applicant relies upon to establish her claim. She said

although final payments were not made by the clients until the
publication date, which post dates her termination of employ-
ment, she is entitled to commission on the basis that she
obtained the initial order. The respondent said that there had
been no approach to it for payment other than the claim filed
in the Commission.

As I indicated above there is a dispute over the actual fig-
ures claimed. The prime source of the dispute is a contract by
which the applicant believes she is entitled to commission
notwithstanding the fact that she resigned before total pay-
ments were made. A contract produced by the respondent
includes a paragraph, which provides ‘no commission is pay-
able post employment’. The applicant now says that this was
not part of the contract that she made with the respondent and
therefore the commission is due for contracts signed while
she was employed. The respondent claims the new contract,
with a specific mention of not paying commission post termi-
nation, is not a contract but rather a description of what has
always been the practice. In its evidence, the respondent’s
witness said that it had never paid commission post employ-
ment. No advertising group does so because the initial signing
merely commences the relationship with the client, further work
always needs to be done, costs are incurred by the respondent
and usually a new sales person has to take over the work to
continue servicing clients.

The applicant says that on 4 June 1996 she entered into an
agreement with the respondent. The agreement described the
employment of an advertising executive at a commission rate
of 20% and a $4,000.00 car allowance. On 7 July 1996 the
applicant was elevated to the position of advertising sales
manager. According to the submissions of Mr Clohessy, the
renumeration for the position was a retainer of $10,000.00,
20% commission and a car allowance of $9,000.00. It is
claimed by the applicant that on 7 October 1996 she was re-
moved from the advertising sales manager’s position,
immediately and without notice, and reverted back to her origi-
nal contract as an advertising executive at her original
remuneration, that is, 20% commission and a $4,000.00 car
allowance.

A letter of warning, amongst other things, reminded the ap-
plicant that her position was performance based however
projected sales figures promised by her were not achieved.
The letter from Dianne Read, managing director of the re-
spondent, notified the applicant that each sales person is
required to write $57,000.00 of sales per month to reach budget
and this had not happened with the applicant. Ms Read re-
minded her that the advertising sales manager’s position was
probationary. This was disputed by the applicant. However
the respondent’s view is that the applicant’s performance did
not match the agreement. There were other complaints about
an alleged lack of attendance to duty, gossiping in the office,
creating disharmony, not arriving on time for sales and staff
meetings, failure to meet targets for minimum appointments
and ignoring clear instructions. The letter went on to specify a
series of requirements the applicant would be obligated to meet.

On 16 December 1996 there was a discussion between the
parties which resulted in a reduction in the commission from
20% to 15% however, according to the applicant that reduc-
tion was a unilateral decision of the respondent and in particular,
Dianne Read. The applicant did not agree and took exception
to the reduction in the amount of commission payable, par-
ticularly in December 1997, when she received her first pay
cheque. This caused the applicant to seek employment else-
where and on 4 March 1997 she gave four weeks notice to
terminate her engagement. The applicant contends that at no
time did she agree to reduce the percentage of commission
payable from 20% to 15% and although she did concede that
she received payments at 15% this was subject of unpleasant
discussions between her and the managing director. The ap-
plicant rejected that a number of the contracts written by her
had been cancelled and re-booked.

Concerning the adjustment to her position on 16 December
1996 the applicant said she signed a contract consisting of
three pages. The applicant said the first time she saw page
four was when she received a copy of the Notice of Answer
and Counter Proposal filed by the respondent.  She did not
agree to the fourth page at the time she signed the contract and
contends that she would never have signed such a document
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had it been presented to her because it provides she would
forfeit commission on termination. She also contends that even
if there was such a contract, it would be harsh and uncon-
scionable. It was argued by Mr Clohessy that the applicant
was entitled to 30 days notice prior to reducing her salary level,
however that claim had been reduced by reason of commis-
sions that were earned during that period. There was also a
claim of $30.00 for dishonoured cheque fees. There has been
no attempt by the applicant to describe the contractual source
of this last claim

The position of the respondent is best summarised through
the evidence of its managing director, Dianne Kay Read who
told the Commission she had a great deal of experience in the
advertising industry particularly in sales of media services.
Ms Read was aware of industry standards and she claimed
that no commission structure will go above 20% of total rev-
enue gained. Ms Read said sometimes commissions as low as
3% are paid. Commission is paid while the employee is work-
ing for the company, this is because the industry works on
long term bookings. Employees only ever receive commis-
sions on the money that is in the system for that month. The
reason is the signing of the contract is only the beginning of
the relationship, a client is not liable to pay for advertising
services until they are received. There are instances where
advertising is booked and later the client does not provide the
necessary production material, they then cannot be forced to
pay for the advertising. Another reason why commissions are
only paid on a monthly basis is because it has been well known
that there have been false bookings. These bookings never
mature, the revenue never arrives and this has lead to an in-
dustry practice of limiting the liability to one month. The loss
from falsification is therefore restricted to that month. Ms Read
explained in detail the process of collecting production mate-
rial and the ongoing nurturing of a relationship with the client
between the time they sign and when they make final pay-
ment. That can sometimes be extended to a period of up to a
year. The implications of paying full commission up front in
such circumstances are quite apparent. According to Ms Read
advertising companies would be forever trying to recover
money from past employees.

Ms Read gave evidence concerning the progress the appli-
cant made through the company. An employee who held the
position of advertising sales manager left the respondent and
the applicant was given the opportunity to fill the position. Ms
Read and the applicant met at a coffee lounge to discuss the
matter. At this meeting the applicant was told clearly that there
would be a probationary period in the new position. The pro-
motion did not work out but the respondent persevered with
the situation until the disruption being caused by the applicant
made continuation untenable. At that stage the respondent dis-
cussed with the applicant her return to her previous position.
The respondent did not foresee any difficulties arising from
the reversion as the applicant was still in the probationary pe-
riod as advertising sales manager.

Ms Read was adamant that the applicant had been given a
Conditions for Sales Representatives (Exhibit C3) which was
a four page document. There was never any doubt in Ms Read’s
mind that the applicant knew she would only be paid commis-
sion whilst she remained employed with the respondent and
that both parties had agreed to a commission adjustment to
15%.

The Commission heard evidence on behalf of the respond-
ent from Julie Gilchrist who said she had worked in different
areas of the advertising industry as well as with the respond-
ent. On the basis of her experience gained from 12 years in the
industry it was her clear understanding that the commissions
are only paid for monies collected whilst in the employment
of the respondent, this was no different to any other employer
in the industry. Evidence was also taken from Rosangela
Tomaselli who related her understanding that she would re-
ceive commissions while she worked with the respondent and
that she could not claim commissions after she resigned or
was dismissed. Miss Tomaselli also gave evidence and was
cross-examined in relation to receiving payments of commis-
sion at 15%. Evidence was also given by Katherine Anne
Tedrick who had worked for the respondent and has had 25
years experience at senior levels in the advertising industry.
She told the Commission the industry standard is that at the
end of each month commissions are paid for advertising that

has actually gone to air or has appeared in a magazine for the
previous month. If an employee leaves the company, the per-
son who fills that position takes over the clientele and that
person receives the commission payments. There is nothing
unusual about this procedure. Ms Tedrick said that the princi-
pal of the respondent is well respected and thought of as
extremely professional. When Ms Tedrick worked for the re-
spondent her conditions in relation to payment of commissions
were exactly the same as she experienced when working in
the industry. That is, she was paid commissions up until the
point she left the company and after that the employee who
replaced her would receive the commission payments.

Ms Candice Jane Mureson gave evidence on behalf of the
respondent. Ms Mureson had initially started as a receptionist
with the respondent and eventually worked her way through
to become its general manager. She had personal dealings with
the applicant and knew the applicant was unhappy because
she had complained about her conditions. Ms Mureson said
the applicant advised her that she would be crazy to leave her
employment until December—January when the majority of
the business she had signed would be paid. The applicant had
remarked to Ms Mureson that she would have to put up with
the situation at work because she knew that the commissions
owing to her were due to be paid in December. She would stay
to pick up those commissions because she was not going to be
paid them if she left. Miss Mureson was of the firm opinion
that the applicant planned her exit from the respondent at a
time which suited as she did not wish to forfeit commissions
on advertising written by her.

Miss Mureson said she was aware of the policy that com-
missions are paid when the money comes in. The commission
is paid to the employee who gets the work whilst they are
employed. Commission payments cease when the employee
leaves the company.

There was a considerable body of evidence concerning the
quantum of commission to which the applicant would be enti-
tled if she were successful in her claim. I do not intend to
summarise that evidence at this stage. I need to make findings
on witness credibility. I was able to observe the applicant in
the witness box. She made categorical claims about the levels
of commissions that she would received. Those categorical
claims were at odds with her own written evidence of pay-
ments made to her (See Exhibit B2 to B4). The applicant was
evasive on many occasions and much of what she said was
based on hearsay. She could not explain why she had claimed
15% commission in papers filed in the Commission. Having
considered her evidence, the Commission has doubts about
the quality of it.

The Commission heard evidence from Ms Dianne Read. I
have no similar discomfort with Ms Read’s evidence. Cross-
examination by Mr Clohessy, did not disturb the evidence
offered in her examination in chief, I see no reason to draw
any conclusion other than that her evidence was honest and
truthful. The Commission also heard evidence from Ms Julie
Gilchrist, Ms Rosangela Tomaselli, Ms Kate Tedrick and Ms
Candice Mureson. All of the witnesses presented clear and
concise evidence and I have no reason to doubt the truthful-
ness of it. On the basis of my findings on witness creditability,
I conclude that where the evidence of the applicant varies from
that of the respondent, I accept the evidence of the respondent
in preference to the applicant.

In a case of this nature, the Commission is required to ex-
amine the contract between the parties and reach a conclusion
as to its terms and give effect to those terms if they are not the
subject of an Order or Award of the Commission and if they
had not been met by the respondent (Reginald Simons v Busi-
ness Computers International Pty Ltd 1985 (65 WAIG 2039).
This case turns around a fundamental contractual provision of
the right to commissions after termination of the engagement.
Mr Clohessy argues that what applies in the real estate indus-
try similarly applies in the advertising industry. That is, if a
person introduces a sale they are entitled eventually to the
commission. With respect to Mr Clohessy, the contracts in the
real estate industry upon which such an interpretation is based
are different to this contract. I am able to find on the evidence
of the respondent that it is overwhelming that the proper inter-
pretation of the contract of employment between the applicant
and the respondent is that the right to commissions did not
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operate post terminus the contract of employment. The appli-
cant has tried to suggest to the Commission in her evidence
that she never knew of such a position. I do not accept her
story at all and I find on the evidence before the Commission
that she knew of the provision from the start of her relation-
ship with the respondent, it was disingenuous of her to suggest
that she did not know about it because she allegedly did not
receive the fourth page of her contract. Even if she did not,
every other employee who gave evidence knew of this provi-
sion. I accept Ms Mureson’s evidence that she had discussed
the matter with the applicant who had delayed her departure
from the respondent because she knew she would not be enti-
tled to the payments once she left.

The onus is on the applicant to establish that the contract
contained the provision upon which she sues. She has not done
so and the case falls away because of my finding that the con-
tract provided that the right to commissions died with the end
of the contract. I have no need to examine all of that informa-
tion which related to the payments to which the applicant
claimed she was entitled to particularly, the different levels of
commission. If I am wrong concerning the fundamental pro-
visions of the contract it is overwhelmingly clear on the
evidence that there were variations in the percentage of com-
missions which were to be received. That is obvious on the
documentary evidence and from the evidence of the respond-
ent. I do not accept the evidence of the applicant. The evidence
is a repudiation of the documentary evidence that has been
submitted on her behalf. Therefore, even I am wrong concern-
ing the terms of the contract I would not assess any payment
to her on the basis she advances.

As for the claim for payment of notice arising from the re-
classification of the position from advertising sales manager,
that claim must fail because it is clear that the reversion was
done by agreement and even if it were not, I find that the pro-
motion, in the first place, was on a probationary basis. The
employer is entitled to a consider a probationary period as an

extension of the selection process and the applicant is not de-
prived of a benefit if that probationary period is brought to an
end. Insofar as the claim for annual leave is concerned I am
not prepared to imply into the contract the right to pro-rata
annual leave. If there is any such right under a statute the rem-
edy lies elsewhere and not in this Commission. The same can
be said as to the claim for the dishonoured cheque fees in the
sum of $30.00. I will dismiss all of the claims in this matter.

Appearances: Mr R Clohessy on behalf of the applicant
Mr T Brickhill, of Counsel, on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Simone Denise Williams

and

Design Media (WA) Pty Ltd.

No. 246 of 1998.

COMMISSIONER J F GREGOR.

12 May 1999.

Order.
HAVING heard Mr R W Clohessy on behalf of the applicant
and Mr T Brickhill on behalf of the respondent, the Commis-
sion pursuant to powers vested in by the Industrial Relations
Act, 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

SECTION 29(1)(b)—Notation of—

APPLICANT RESPONDENT NUMBER COMMISSIONER RESULT

Amato M QPSX Communications Pty Ltd 2429/1997 Gregor C Dismissed
Baker T Nationwide Oil Pty Ltd 288/1999 Scott C Withdrawn
Bell M QPSX Communications Pty Ltd 2428/1997 Gregor C Dismissed
Bennett IS Environmental Recovery Services Pty Ltd 311/1999 Gregor C Discontinued
Bogoevski A Sands and McDougall 303/1999 Gregor C Consent Order
Bosch F Drake Personnel Ltd / Drake Industrial 1316/1998 Cawley C Discontinued
Bozic R Nu Farm Ltd 377/1999 Scott C Dismissed
Brown D QPSX Communications Pty Ltd 2434/1997 Gregor C Dismissed
Burrows LK Australian Technical Services (Eng) Pty Ltd 33/1999 Scott C Dismissed
Burton A Anton Bichler Conglomerate Hotel 1971/1998 Coleman CC Dismissed
Buttress LC Dow Digital Global Pty Ltd 1931/1998 Scott C Dismissed
Carpenter JW Summerstrand Holdings Pty Ltd T/F Janet 653/1998 Gregor C Consent Order

Smith Family Trust t/as Specialist Mortgage
Carrigg WMJ Barclays Pest Control 332/1999 Fielding SC Dismissed
Carroll DR QPSX Communications Pty Ltd 2440/1997 Gregor C Dismissed
Chantry VL Smith Corporation Pty Ltd 352/1999 Beech C Discontinued
Chittleborough B Biologic International Limited 1882/1998 Scott C Dismissed
Craig GR Carnarvon Bowling Club 349/1999 Fielding SC Dismissed
Cunniff R Lake Grace Hotel/Motel 407/1999 Fielding SC Dismissed
Dagelet JK The Speech & Hearing Centre for Deaf 334/1999 Cawley C Discontinued

Children
Dale M Araluen Botanic Park Foundation (Inc) 1940/1998 Scott C Dismissed
Davey K Regent Enterprises Pty Ltd 502/1999 Scott C Dismissed
Dixon T Kingwest Buffet Restaurant 19/1999 Kenner C Dismissed
Donnelly C Scottish & English Foods 328/1999 Gregor C Discontinued
Dowling D Fitness Company 421/1999 Scott C Dismissed
Dragon T Goldfield Contractors WA 1606/1997 Cawley C Dismissed
Drust RJ Nade Pty Ltd t/a Budget Four Wheel Drive 2102/1998 Coleman CC Dismissed
Edmonds JW Corrocoat Engineering (Aust) Pty Ltd 1969/1998 Coleman CC Discontinued
Ellis A Grand Lodge & Other 517/1998 Kenner C Discontinued
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APPLICANT RESPONDENT NUMBER COMMISSIONER RESULT

Franklin M Java Juice 103/1999 Cawley C Discontinued
Gaffney P Coca-Cola Amatil, Western Australia 121/1999 Scott C Dismissed
Gardener L Repcol Commercial Investigators 27/1999 Kenner C Dismissed
Garvey JA Minister for Education (WA) 324/1999 Scott C Withdrawn
Gibson RL Strelley Pastoral Pty Ltd 532/1997 Cawley C Discontinued
Girando J Petroy Enterprises Pty Ltd trading as 248/1999 Gregor C Consent Order

Leader Sports Australia
Glossop SP Leagold Pty Ltd T/A 21st Century Business 379/1999 Scott C Dismissed

Equipment
Gyoshi H Project Committee Balga DYWP 1611/1998 Kenner C Discontinued
Haley C Protecta Systems 280/1999 Beech C Discontinued
Hancock SP Brett Martin Australia Pty Ltd 2242/1998 Parks C Discontinued
Hartman RJ Chiquita Mushrooms Pty Ltd 146/1999 Beech C Discontinued
Heath K Haydea Pty Ltd t/a Embroidery Solutions 116/1999 Beech C Discontinued
Herbort S QPSX Communications Pty Ltd 2421/1997 Gregor C Dismissed
Householder JE QPSX Communications Pty Ltd 2430/1997 Gregor C Dismissed
Howard DL The ANI Corporation Ltd 1630/1998 Scott C Dismissed
Howson KM Westpork Outdoor Pty Ltd & Other 289/1999 Kenner C Discontinued
Hudson KT OPSX Communications Pty Ltd 2420/1997 Gregor C Dismissed
Hughes WS Don Russell Homes Pty Ltd 369/1999 Parks C Discontinued
Iberaioski N Eastlakes Pty Ltd t/a Perth Expohire and 291/1999 Beech C Discontinued

Furniture Group
Ive-Smith M QPSX Communications Pty Ltd 2435/1997 Gregor C Dismissed
Johnson S Jeanswest Corporation Pty Ltd 2174/1998 Beech C Discontinued
Jokelainen HA Chantec Pty Ltd 515/1999 Gregor C Discontinued
Kadamani S Gardner Perrott 110/1999 Coleman CC Dismissed
Kaldor MJ QPSX Communications Pty Ltd 2438/1997 Gregor C Dismissed
Korecki L QPSX Communications Pty Ltd 2426/1997 Gregor C Dismissed
Laczko LA BHP Iron Ore Pty Ltd 2158/1997 Beech C Discontinued
Lankester G Uniting Church Homes 123/1999 Gregor C Discontinued
Laverack SB Thredbo Pty Ltd t/a Motor Hub Centre 403/1999 Beech C Discontinued
Leete JC Chubb Security Port Hedland 2150/1998 Coleman CC Dismissed
Lemin G QPSX Communications Pty Ltd 2423/1997 Gregor C Dismissed
Letizia L Heaton Enterprises Pty Ltd 292/1999 Beech C Discontinued
Lewis JE The ANI Corporation Ltd 1631/1998 Scott C Dismissed
Linahan A QPSX Communications Pty Ltd 2425/1997 Gregor C Dismissed
Linto T Mrs A Donohoe—Tate Street Lunchbar 204/1999 Cawley C Discontinued
Little KP The ANI Corporation Ltd 1632/1998 Scott C Dismissed
Lloyd M Progress Printers and Distributors 483/1999 Scott C Dismissed
Luscombe P Five Ashes Vineyard 20/1999 Coleman CC Dismissed
Mall M QPSX Communications Pty Ltd 2422/1997 Gregor C Dismissed
Mangan B Louis Michelson Trading as Pearl King 156/1999 Coleman CC Dismissed

Holdings
McCallum PW Hypax Pty Ltd As Trustee for the Doneyco 313/1999 Scott C Dismissed

Unit Trust Trading As Doneyco
McIntyre R QPSX Communications Pty Ltd 2433/1997 Gregor C Dismissed
Monterosso PA QPSX Communications Pty Ltd 2432/1997 Gregor C Dismissed
Mortimer MA Lattice Land (also as Chase Investments) 260/1999 Scott C Dismissed
Mudd L OPSX Communications Pty Ltd 2419/1997 Gregor C Dismissed
Murray V Ryara Holdings (Pty) Ltd T/A Bazzo Real 497/1999 Scott C Withdrawn

Estate
Neasham S Tonesports Pty Ltd 1853/1998 Beech C Discontinued
Nikolic D PSM Systems Pty Ltd 316/1999 Beech C Dismissed
Osborne WT QPSX Communications Pty Ltd 2437/1997 Gregor C Dismissed
Parsons TB Parent Controlled Christian Education 113/1999 Scott C Dismissed

Assn (NS) Inc
Prosser J K.C. and C.C. Grant Trading As Caltex 299/1999 Scott C Dismissed

Cannington
Quigley RK QPSX Communications Pty Ltd 2441/1997 Gregor C Dismissed
Racunica A Jayde Transport 304/1999 Kenner C Discontinued
Rogers W Regional Training Services 412/1999 Gregor C Discontinued
Rooney D Tang Computers Pty Ltd 2170/1998 Beech C Discontinued
Rutherford K Calvale Pty Ltd t/as Derby Boab Inn 1974/1998 Coleman CC Dismissed
Saul SE Peter English—Newman Steel 331/1999 Coleman CC Dismissed
Saunders EA Perth Zoo Society 476/1998 Cawley C Dismissed
Schmid BF Kounis Metal Industries Pty Ltd 301/1999 Scott C Dismissed
Sedgwick ML MG Kailis Exports Pty Ltd t/a MG Kailis 395/1999 Beech C Discontinued

International
Sewell D Ansvar Insurance Australia Limited 1932/1998 Coleman CC Dismissed
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APPLICANT RESPONDENT NUMBER COMMISSIONER RESULT

Sherwood C Repco Auto Parts 306/1999 Cawley C Discontinued
Shiosaki L MRAC-Murchison Aboriginal Corporation 172/1999 Coleman CC Dismissed
Simon B QPSX Communications Pty Ltd 2424/1997 Gregor C Dismissed
Smith C City of Wanneroo 1110/1998 Beech C Discontinued
Stepanicev GA Scott Park Homes Pty Ltd 246/1999 Scott C Dismissed
Stevens M Jurien Bowling Club Incorporated 1976/1998 Beech C Discontinued
Stocker B Kimberley Waste 182/1999 Coleman CC Dismissed
Storey J Competitive Foods Limited KFC Beldon 2130/1998 Kenner C Dismissed
Taha J John Holland Construction & Engineering 760/1998 Scott C Dismissed

Pty Ltd
Talmage K P & O Asset Services Pty Ltd 287/1999 Beech C Discontinued
Taylor RM QPSX Communications Pty Ltd 2436/1997 Gregor C Dismissed
Templeman TP QPSX Communications Pty Ltd 2439/1997 Gregor C Dismissed
Turner A Manpower Machinery Joint Venture 1797/1998 Coleman CC Dismissed
Visscher JA KT Designs Pty Ltd 1682/1998 Beech C Discontinued
Walker C Alete Cabinets 310/1999 Scott C Dismissed
Walker GS Roche Bros. Pty Ltd 1943/1998 Beech C Discontinued
Walker SW QPSX Communications Pty Ltd 2431/1997 Gregor C Dismissed
Ward D QPSX Communications Pty Ltd 2427/1997 Gregor C Dismissed
Webster DW Gilleston Pty Ltd t/a North West Realty 163/1999 Beech C Discontinued
Wiles JS CJ Nicholl 867/1991 Coleman CC Dismissed
Williams DR Selvas Pty Ltd t/a Wadley’s Panel Beaters 45/1999 Beech C Discontinued
Wright MT Toms Tyres & Brakes Pty Ltd 2274/1998 Beech C Discontinued
Xavier CM The ANI Corporation Ltd 1629/1998 Scott C Dismissed
Yau LF Aldwich Holding Pty Ltd 342/1999 Scott C Dismissed
Zandvliet R Kwik Cash Buy & Sell (Mr DJ Heathcote) 523/1999 Scott C Dismissed
Zielinski R Dondzilo Engineering 1379/1998 Scott C Dismissed

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy and Timberyards,
Sawmills and Woodworkers Union of Australia—Western

Australian Branch

and

BGC (Earthworks).

 No. C 357 of 1998.

12 May 1999.

Order.
WHEREAS the parties have reached an agreement on a site
allowance to be paid for work on the Bunnings Warehouse
site in Cannington and have referred their agreement to the
Commission for ratification pursuant to Clause 31 of the
Earthmoving and Construction Award;

AND having heard Mr G. Giffard on behalf of the applicant
and Mr F. Kroon on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the agreement reached between the parties to
pay employees employed by or on behalf of the Respond-
ent in carrying out the construction work at Bunnings
Warehouse site in Cannington, a site allowance of $1.55
per hour to compensate for all special factors and dis-
abilities in connection with the said work in lieu of and in

substitution for all special rates and conditions prescribed
in Clause 24 of the Earthmoving and Construction Award
No 10 of 1963 with effect from 4 December 1998 until
the work is complete, be and is hereby ratified.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division Western

Australian Branch

and

Burswood Resort (Management) Limited.

No. C 125 of 1999.

27 May 1999.

Interim Order.
WHEREAS on 3 May 1999 the application cited herein was
filed in the Commission; and

WHEREAS on 10 May 1999 a conference was held pursu-
ant to section 44 of the Industrial Relations Act, 1979 (the
Act);

AND WHEREAS the parties have been unable to resolve
the dispute between them;
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NOW THEREFORE the Commission, being satisfied that
it is necessary to prevent a deterioration of industrial relations
between the parties until the dispute between them has been
resolved by arbitration, pursuant to the power conferred on it
under s.44(6)(ba) of the Act, hereby orders—

(1) THAT for the purposes of this order—
(a) the term “Employer” shall mean Burswood

Resort (Management) Limited; and
(b) the term “Union” shall mean the Australian

Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division
Western Australian Branch; and

(2) THAT any question, dispute, or difficulty arising dur-
ing the currency of this order which relates directly
to an employee—

(a) of the class referred to within clause 3. – Scope
and Parties Bound, of the Burswood Interna-
tional Resort Casino Employees’ Industrial
Agreement 1997, No. AG 164 of 1997; and

(b) who is a member of the Union; and
the matter in relation to which the question, dispute
or difficulty has arisen is of a kind which prima face
may lead to the employee being subjected to a warn-
ing or otherwise disciplined such shall be dealt with
as follows—

(i) The matter should first be discussed between
the employee concerned and their immediate
supervisor with the view to resolution of the
matter in question.

(ii) If at this point the matter is not resolved to the
satisfaction of the employee concerned, the
matter shall be referred to the Employee Coun-
sellor or other appropriate officer of the
Employer for further investigation and discus-
sion.

(iii) If the matter should still not be settled, the
employee concerned shall be referred to the
Human Resources Manager for further discus-
sion.

(iv) Should the employee concerned so desire, a
Union designated delegate, the identity of
whom has been notified to the Employer in
writing, (whether or not such employee is rec-
ognised as a delegate by the Employer) may
accompany such employee and participate in
any discussions or investigations prescribed
in paragraphs (ii) and (iii) hereof. If for any
reason it is the intention of the Employer to
give an employee a written warning, such
employee shall have the right to have a Union
designated delegate (as is hereinbefore de-
scribed) present at such time as the written
warning is issued.

(v) If the matter is still not satisfactorily resolved,
it shall be formally submitted by the Secre-
tary or other official of the Union to the
Employer for consideration and resolution.
Should the matter, after this, still not be satis-
factorily resolved, it may be referred to the
Western Australian Industrial Relations Com-
mission.

(vi) Until the matter is determined in accordance
with the above procedures, work shall continue
normally. The Employer, its officials, the Un-
ion and its members will take all possible
action to settle any dispute within 7 days of
notification of the dispute to the Human Re-
sources Manager.

(vii) No party shall be prejudiced as to the final
settlement by continuance of work in accord-
ance with this clause.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

St Barbara Mines Ltd.

No. CR 189 of 1998.

27 May 1999.

Reasons for Decision.
THE SENIOR COMMISSIONER: The Respondent owns and
operates the Bluebird Gold Mine in the Murchison region of
the State near Meekatharra. In July 1998 the Respondent was
experiencing financial difficulties and had done for some time
previously. In short, the Respondent was generating insuffi-
cient cash to maintain fully its operations. The Respondent’s
Annual Report to shareholders for that year noted that the com-
pany’s financial difficulties were due to several factors
“primarily the fall in the gold price, the attendant fall in the
US dollar exchange rate, the delay in obtaining mining ap-
provals and lower than expected production”. As a
consequence, the Respondent suspended hard rock mining in
July and operations were confined to processing the low grade
ore from the company’s stockpile as a means of generating
funding.

The decision to suspend hard rock mining was accompanied
by a decision to terminate a number of employees working on
the mine. Approximately 100 employees had their employ-
ment terminated in the three days immediately following the
suspension of hard rock mining. Ultimately, approximately 200
out of a workforce of slightly more than 300 had their em-
ployment terminated. Amongst those whose employment was
terminated was a small number of employees whose employ-
ment was regulated by the terms and conditions of the AWU
Gold (Mining and Processing) Award 1993. Most of the em-
ployees engaged at the mine were employed by the Respondent
under individual workplace agreements made under the
Workplace Agreements Act 1993. Their employment was there-
fore not affected by the Award.

Approximately three days after the mining operations were
suspended, the Applicant wrote to the Respondent drawing its
attention to the provisions of Clause 35 of the Award, and in-
viting the Respondent to discuss with its representatives matters
associated with the “downsizing” of the Respondent’s opera-
tions at the Bluebird Mine with the Applicant’s representative.
Clause 35 of the Award provides—

“(1) An employee shall be deemed to have been made
redundant if the employee’s services are no longer
required by the employer because the employee has
become surplus to the requirements on account of
technological change or reorganisation of work or
production methods or down turn in the market for
gold except if the employee is offered but does not
accept alternative employment with the employer,
whether at the employee’s classification or otherwise.

(2) Should the occasion arise to reduce the number of
employees employed, the management, in selecting
those to be retained, shall give full weight to the con-
sideration of length of service and all things being
equal, shall retain those who have been longest in
the employ of the company.

(3) The employer shall give three weeks’ notice to the
union of which an employee is a member if it is in-
tended to terminate the services of such employee
on the ground that the employee is redundant.

(4) (a) Where a redundancy is intended the employer
shall confer with the union concerned with
respect to the conditions to apply to an em-
ployee whose services are to be so terminated
and if no agreement is reached the matter shall
be referred to the Western Australian
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Industrial Relations Commission for determi-
nation.

(b) Where an agreement is reached or these con-
ditions are otherwise determined, the services
of an employee may be terminated irrespec-
tive of whether the period of time referred to
in subclause (3) hereof has expired.”

The existence of provisions of this kind in the Award over-
come the objections considered in Kounis Metal Industries
Pty Limited v Transport Workers’ Union of Australia, Indus-
trial Union of Workers, Western Australian Branch (1992) 73
WAIG 14. The provisions of the Award give the employees a
benefit, albeit one to be determined by the mechanism in the
Award, which was in existence before the employment rela-
tionship came to an end.

The Respondent did not notify the Applicant of its intention
to terminate the services of any of its employees because, it
says, it was unaware that any of its employees were members
of the Applicant. Subsequent discussions between the parties
failed to satisfy the Applicant. In consequence the Applicant,
in purported exercise of provisions of clause 35 of the Award,
applied to refer the present matter to the Commission for de-
termination. The Applicant seeks an order that the former
employees of the Respondent, whose employment was cov-
ered by the Award and whose employment was terminated as
a consequence of the suspension of mining operations at the
Bluebird Mine in July 1998, be paid a severance payment in
addition to existing entitlements. The Applicant seeks a sever-
ance or redundancy payment equivalent to that prescribed for
the metal trades in Amalgamated Metal Workers and Ship-
wrights Union of Western Australia v Anchorage Butchers Pty
Limited & Ors. (1986) 66 WAIG 580. In effect the Applicant
seeks a severance payment based on the formula established
by the Australian Industrial Relations Commission in the Ter-
mination Change and Redundancy Case.

The Respondent opposes the claim asserting that clause 35
of the Award has no application on this occasion. The Re-
spondent asserts that the Award only applies in respect of
employees whose employment is to be terminated as distinct
from those whose employment has been terminated. Further-
more, the Respondent argues that the authority given to the
Commission in subclause 35(4)(a) is dependent upon notice
first having been given to the Union in accordance with
subclause 35(3). As that notice was not given on this occa-
sion, the Applicant cannot rely on the process outlined in the
provisions of subclause 35(4)(a) of the Award. Moreover, the
Respondent asserts that the reasons for the termination of
employment were not such as to activate the provisions of
clause 35. The Respondent argues that the authority vested in
the Commission under clause 35 is confined to making an
award only in respect of employees deemed to have been made
redundant for the reasons specified in subclause 35(1). For
this purpose the jurisdiction is confined to employees who have
become surplus to the Respondent’s requirements “on account
of technological change or reorganisation of work or produc-
tion methods or down turn in the market for gold”. There was
no suggestion that the dismissals in question result from tech-
nological change. The Respondent contends that there was no
evidence of a down turn in the market for gold, but rather,
merely a downturn in the price of gold. Furthermore, the Re-
spondent suggests there was no evidence of any reorganisation
of work or production methods. The ore is still being pro-
duced by the same process as has always been the case. All
that had happened was that part of the process of delivering
the ore to the mill had been suspended. Not by any measure
could that be said to be a reorganisation because there was
nothing new about the process. Likewise, the Respondent ar-
gued, stockpiling was always part of the Respondent’s
operating strategy and as such there could not be said to be a
reorganisation of work practises. Counsel for the Respondent
argued that suspension of part of the process was to be distin-
guished from a reorganisation of the process. Support for its
argument in this respect was said to be found in clause 20 of
the Kalgoorlie Consolidated Gold Mines Award 1998 which,
in dealing with redundancy as well as providing for reorgani-
sation of work practises and production processes, also
provided for “the closure of any part of the operations” of the
mine. The Respondent argues that the real reason for the ter-
mination of employment of the affected employees was related

to financial considerations and production difficulties which
are not reasons within the scope of clause 35.

In my opinion clause 35 of the Award does have application
in the present circumstances. The clause ought to be given a
purposive interpretation to the extent that its provisions per-
mit. In my opinion, it is apparent that the purpose of clause 35
is to provide a means for determining on a case by case basis
the conditions to apply, including the entitlement to a redun-
dancy payment, upon the termination of certain employees.
Whilst the clause envisages that the process of resolving that
matter will be begun before the employment is terminated, in
my opinion, it does not exclude the possibility of the Com-
mission entertaining proceedings to determine a claim for
conditions to apply upon termination after the employment of
the employees in question has been terminated. The Award
expressly stipulates that determination or otherwise of the con-
ditions upon which the termination is to be effected is not to
be allowed to delay the termination of employment. Clearly,
the Award envisages that those matters can be settled either by
agreement or arbitration after the termination of employment
has been effected. Moreover, the clause does not prohibit the
process being begun after termination. Of course if the proc-
ess is commenced well after the date of termination, it may
afford the Commission grounds to dismiss the matter, but that
is not the case here. Although the requirement in subclause
35(3) to give notice to, and confer with, the Union must nec-
essarily precede any arbitration of a dispute regarding the
conditions to apply upon termination, I do not read that re-
quirement as being a condition precedent to arbitration. Were
that to be the case, the employer could negate the effect of
clause 35 and render it useless simply by deliberately not giv-
ing the required notice, as the agent for the Applicant suggests.
The requirement in subclause 35(3) to give notice to, and con-
fer with, the Union should be seen as being merely facilitative.
It is for the benefit of the employees as much as anyone and is
designed to achieve settlement by agreement rather than by
prescription. Subclause 35(4)(b) does not advance the Respond-
ent’s cause in this respect. If anything it undermines the
Respondent’s argument. The subclause simply means what it
says, that is, that the services of an employee may be termi-
nated irrespective of whether the time referred to in subclause
35(3) has expired.

The evidence is that the Union was not informed of the pend-
ing dismissals. Furthermore, the Applicant gave notice of its
intention to invoke the clause whilst the process of terminat-
ing the employment of the some of the Respondent’s employees
was still underway, albeit that the employment of at least one
of the employees, the subject of this application, may have
already been terminated. Indeed, it may well be that his em-
ployment had not in fact been terminated at the time the Union
gave notice of its desire to invoke the provisions of clause 35
of the Award before the employment of any relevant employee
had been terminated. The Award requires termination to be by
notice. Although the Award provides that notice may be given
“by the payment” of an equivalent number of ordinary hours
pay, even with such a payment the employment might not end
until the expiration of that notice period. When precisely the
employment ended is largely a matter of fact, as to which there
was little or no evidence on this occasion, save that Mr Gilchrist
testified that he was directed to leave site without first receiv-
ing payment in lieu of notice. As this was not a matter raised
in the course of the proceedings, it need not be considered
further.

Equally, I consider that the reasons for the termination of
the employment of the employees in question satisfy the crite-
ria stipulated in clause 35 of the Award. In my view, the relevant
employees were dismissed from their employment because they
had become surplus to the requirements of the Respondent, if
not on account of reorganisation of production methods, it was
as a consequence of reorganisation of work.

The unchallenged evidence is, that at the time in question,
the Respondent ceased hard rock mining. The Respondent, by
its own admission, decided to “solely process its significant
low grade stockpiles”. This was done in an endeavour to re-
duce overheads while at the same time ensuring an adequate
cash flow. As a consequence in my judgement, the production
method was altered. Instead of mining ore preparatory to the
milling process, the already mined ore was simply taken from
stockpile to the mill. As the agent for the Applicant argues, the
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Respondent organised its production inputs for the processing
plant differently. In effect, the Respondent changed from be-
ing a miner and processor of ore to simply a processor of the
ore previously mined. It may be as Mr Campbell, the Respond-
ent’s consulting mining engineer testified, that the Respondent
is still producing gold by hauling low grade ore from its stock-
piles to the mill as it had done in the past, but as he
acknowledged that was not normally the way the operations
of the Respondent had been carried out. Previously the high
grade ore was taken directly to the mill and the low grade ore
put on the stockpile. The stockpile was only used, as Mr
Campbell testified, to make up any shortfall. Indeed, his testi-
mony was that use of the stockpile to make up the shortfall did
not “happen every month”. That arrangement is in stark con-
trast to the current modus operandi. What Mr Campbell said
in this respect is supported by the evidence of Mr Gilchrist
whose testimony I accept without reservation. In my view it is
putting too fine a point on things to suggest, at least in the
context of the Award, that the production process begins with
the dumping of the ore on the ROM pad. Without the ore hav-
ing been mined there is really no prospect of producing gold.
Having regard to the scope of the Award, production methods
for these purposes should be taken to include the mining as
well as the production process simpliciter. I do not regard it as
reading too much into the Award to suggest that such a change
in production methods constituted a reorganisation of those
methods. Indeed, the evidence of Mr Campbell was that there
may have been a reorganisation of production albeit not of
production methods.

In any event, as I find, there was a reorganisation of work.
As a consequence of the Respondent ceasing its hard rock
mining operations a material part of the work which was pre-
viously required to be undertaken was no longer being
undertaken. In consequence, the employees became surplus to
requirements. In its Annual Report for 1998 the Respondent’s
Chairman refers to strategies for returning to mining. Further-
more, Mr Campbell testified that the Respondent’s strategy at
the time was to confine its activities primarily to processing
low grade ore stockpiles until the Respondent generated enough
money to “start mining again”. All this suggests that there was
a material reorganisation of work required by the Respondent
which in my assessment fits the description of reorganisation
of work within the Award.

It follows, as I find, that the employees in question were, for
the purposes of the Award, deemed to have been made redun-
dant. In the circumstances it is unnecessary to determine
whether the dismissals resulted from a down turn in the mar-
ket for gold. I do not accept that they became surplus to the
Respondent’s requirements and thus lost their jobs because of
financial considerations or because production levels were low
as the Respondent claimed. Those factors alone did not result
in the termination of their employment. Indeed, I accept the
evidence of Mr Gilchrist that production levels had been low
for some time. What he says in this respect is corroborated by
the evidence of Messrs Palmbach and Campbell. Similarly, it
appears that the Respondent had been facing financial diffi-
culties for some time. The principal reason the employment
was terminated appears to have been because of the cessation
of mining operations. Indeed, it might not be without signifi-
cance that it was not until after the announcement of the
cessation of mining operations to the stock exchange that steps
were taken to terminate the employment of the relevant em-
ployees.

It remains then to consider the Applicant’s claim for an ad-
ditional severance payment for its members whose employment
was terminated on the occasion in question. As previously
mentioned the Award requires that claims of this nature be
dealt with on a case by case basis. The Commission is to de-
termine that matter in the context of the particular employee
or employees whose employment is to be terminated. Where
there are group dismissals, that does not preclude the group
being considered as such, rather than as individuals. Employ-
ees under this Award cannot claim an automatic entitlement to
a redundancy payment, not even one in terms of the standard
set by the Termination Change and Redundancy Case. If this
were to be the case, the Award could simply have made provi-
sions for such a payment at least as a minimum. It is therefore
incumbent upon the Applicant to make out a case for such a
payment in this particular instance. True it is, as the Applicant

argues, that the formula struck in the Termination Change and
Redundancy Case is taken to be representative of community
standards, but for the reasons outlined, that formula cannot be
taken as if it is already inserted into the Award, as the Appli-
cant seems to imply. The Applicant must establish that there is
good reason to apply that formula on this occasion.

The kindest thing that can be said of the material adduced
by the Applicant on this occasion was that it was scant. Al-
though there is some evidence to suggest that there were three
and possibly four former employees whose employment at all
material times was covered by the Award, there was no evi-
dence as to their circumstances and in particular, to the impact
the redundancy had or was likely to have on them. Further-
more, there was no direct evidence of the state of the industry
or the prospects of future employment for the affected em-
ployees. Nonetheless and not without some diffidence, I have
come to the conclusion that an order for a severance payment
of the kind sought by the Applicant should be paid. The Award
clearly contemplates that there may be additional conditions
imposed on the Respondent in circumstances such as those
under review. What those conditions should be is largely a
matter of discretionary judgement.

To his credit Mr McKenzie, the Respondent’s human re-
source manager, testified that he considered employers to have
a moral, if not a legal obligation, to pay severance payments
based on the Termination Change and Redundancy Case for-
mula in circumstances such as those facing the former
employees in question. Such payments were not made in this
instance because the Respondent was not sure that dismissals
could be classified as resulting from redundancy and because
of the cost impact on the Respondent. As I find, the dismissals
did result from redundancy. Furthermore, in my view there is
much to be said for the observation of Mr McKenzie regard-
ing the general liability for a redundancy payment. As a general
proposition it is fair to say that redundancy payments of the
magnitude of those now in question are seen generally as be-
ing fair recompense for the disruption caused by sudden loss
of employment through redundancy. Indeed the formula is often
seen as a minimum. It is not inferring too much to find that the
sudden termination of employment in circumstances such as
to those under review does cause hardship and inconvenience.
Certainly that is clearly evident from the testimony of Mr
Gilchrist. It is clear that he has suffered somewhat drastically
as a result of the termination of his employment. He testified
that despite attempts to find alternative employment he had,
in general, been unsuccessful. Furthermore, as requested by
the Respondent he has kept in contact with the Respondent
with a view to re-employment but without success. Such indi-
cations as there were on this occasion suggest that this was a
fairly typical redundancy situation. If there was any distin-
guishing feature it is that it came upon the employees without
warning and without much discussion of the kind envisaged
by the Minimum Conditions of Employment Act 1993. In all
the circumstances I consider that the employees in question
should be paid a severance payment of the magnitude of that
sought on this occasion.

I accept that Mr Gilchrist, and presumably the other award
employees, received pro rata long service leave at or about
the time their employment was terminated. However, that was
a payment to which he and they were entitled by reason of the
Award. It is not unreasonable to conclude that by providing
both for the payment of pro rata long service leave in some
cases and a mechanism for determining whether or not there
should be other conditions associated with the termination of
employment, the Award contemplates that employees should
receive an additional payment in some circumstances.

In arriving at this conclusion I have not overlooked the fact
that the Respondent was, at the time the dismissals were ef-
fected and apparently still is, suffering financial difficulties. I
consider that the most appropriate time to have regard for the
Respondent’s capacity to pay is the present. It its highly artifi-
cial to have regard for the capacity to pay at a time which
predates the obligation to pay. The relevant time to assess the
capacity to pay is when the liability to pay arises. There was
no obligation to make a redundancy payment until the matter
had been settled by agreement or by arbitration. I do not inter-
pret the evidence as indicating that the Respondent cannot now
or even at the time of the dismissals meet the impost of the
proposed order. The evidence of Mr Palmbach was to the
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effect that the Respondent’s changed strategy was achieving
its objective and moreover, that the Respondent is operating
profitably and “making ends meet”. Such evidence as there is
suggests that the additional payments to flow from the pro-
posed order will only be payable to four persons. The
Respondent made mention in its submissions of a Deed of
Debt Restructure and its effect on the Respondent’s capacity
to pay. However, that was not a matter about which there was
any evidence and is not a factor which can be considered.

I have not overlooked the Respondent’s concerns of a po-
tential for flow on to other former employees. However as the
Applicant correctly suggests, this application only affects
employees covered by the Award. The Respondent is concerned
that non-award employees may make a similar claim. Just how
that might be is not readily apparent to me at this time. In any
event, should such a claim be made there would be ample rea-
son to distinguish it from the present in that the others were
employed under quite different contracts of employment and
presumably under quite different conditions of employment. I
therefore cannot see how they could have any legitimate ex-
pectation (either moral or legal) to receive an award of the
kind made by the Commission on this occasion.

Throughout the proceedings the Respondent made constant
reference to the fact that it did not know, and was not entitled
to know which of its employees were members of the Union.
Whilst this might be relevant in the case of proceedings for a
breach of clause 35 of the Award, it is not relevant to proceed-
ings of this nature. What is relevant is whether the employment
of any employees was governed by the Award. That is a mat-
ter entirely in the knowledge of the Respondent.

Appearances: Mr M.J. Lourey appeared on behalf of the
Applicant

Ms S.E. O’Brien appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

St Barbara Mines Limited.

No. CR 189 of 1998.

27 May 1999.

Order.
HAVING heard Mr M.J. Lourey as agent for the Applicant
and Ms S.E. O’Brien as counsel for the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—

THAT for the purposes of clause 35 of the AWU Gold
(Mining and Processing) Award 1993 the Respondent
shall, in addition to any other obligation imposed on it
under the Award, pay to each of its former employees
whose employment was regulated by the Award and whose
employment was terminated consequent upon the suspen-
sion of mining operations by the Respondent at its
Bluebird Mine on or about 10 July 1998, a severance pay-
ment in accordance with the following scale—
LENGTH OF COMPLETED SEVERANCE PAY
SERVICE AT TERMINATION
1 year or less Nil
1 year and up to the completion
 of 2 years 4 weeks’ pay
2 years and up to the completion
 of 3 years 6 week’s pay
3 years and up to the completion
 of 4 years 7 weeks’ pay
4 years and over 8 week’s pay
N.B.: For these purposes “week’s pay” shall mean the
gross payment received by an employee for a rostered
week’s work, including penalties. Where the amount var-

ies from week to week, the amount may be calculated
with reference to a 13 week average immediately prior to
termination of employment.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch

and

Direct Engineering Services.

No. CR 271 of 1998.

COMMISSIONER S J KENNER.

20 May 1999.

Reasons for Decision.
THE COMMISSIONER: This is an application referred pur-
suant to s 44(9) of the Industrial Relations Act, 1979 (“the
Act”) by which the applicant alleges its member, Mr Joshua
Moses, was harshly, oppressively and unfairly dismissed by
the respondent on or about 9 September 1998. The applicant
seeks a declaration from the Commission that the respondent
dismissed Mr Moses unfairly and seeks relief by way of an
order pursuant to s 23A of the Act, for compensation for loss
of earnings suffered by Mr Moses.

The respondent denies the claim and opposes the order as
sought by the applicant.

Background and Issues
The respondent is engaged in the industry of the manufac-

ture of air-conditioning ductwork and air handling units. The
relevant award applicable to the employment of Mr Moses at
the material times, was the Sheet Metal Workers Award 1973
(“the Award”).

It was common ground that Mr Moses first commenced
employment with the respondent on or about 13 July 1998 as
a sheet metal worker in the respondent’s manufacturing op-
erations at Malaga. The respondent employed Mr Moses on
the basis that he would be engaged initially on a probationary
basis for a period of eight weeks. On or about 9 September
1998, Mr Moses’ employment came to an end, in circumstances
that are controversial. The meaning and effect of the proba-
tionary term in Mr Moses’ contract of employment, and as a
consequence, the events of 9 September 1998, are in contest
in these proceedings.

The applicant claims that Mr Moses was employed by the
respondent and that the eight-week probationary period con-
cluded on Friday 4 September 1998. The applicant submitted
that when Mr Moses was dismissed on 9 September 1998, he
was no longer on probation. The inference being that from
this time, the respondent permanently engaged Mr Moses.
Furthermore, the applicant submitted that the terms of the pro-
bationary engagement as understood by the respondent at the
time Mr Moses was employed, were different to what Mr
Moses was advised as to its effect at the time.

The applicant argued that the dismissal of Mr Moses was
harsh, oppressive and unfair for a number of reasons. First it
was said that Mr Moses was not a probationary employee when
dismissed, as the probationary period had already expired.
Second, it was submitted that the dismissal was unlawful in
that Mr Moses did not receive notice and entitlements pre-
scribed by the Award on termination of his employment. Third,
it was submitted that Mr Moses had at all material times, been
a reliable employee and that the real reason for the dismissal
was because Mr Moses had been elected as a union shop stew-
ard, the week prior to his dismissal.

Finally, it was submitted by the applicant that Mr Moses’
dismissal was proceduraly unfair, in that at no time was Mr
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Moses advised by the respondent that his employment was at
risk. As noted above, the applicant on behalf of Mr Moses, did
not seek reinstatement, as Mr Moses had obtained other em-
ployment. The applicant claimed compensation for the
six-week period between the date of Mr Moses’ dismissal and
the time he obtained new employment.

The agent for the respondent submitted that Mr Moses was
employed as a first-class sheet metal worker on an eight-week
probationary period. It was said that an application for em-
ployment, signed by Mr Moses and dated 13 July 1998 (exhibit
R1), evidenced the eight-week probationary term. Furthermore,
the respondent submitted that the probationary term in Mr
Moses’ employment contract made it clear that at the end of
the eight-week period, the respondent could terminate Mr
Moses’ employment “without intervention by a third party”.
In relation to this matter, the agent for the respondent said that
Mr Moses was estopped, by reason of him agreeing to this
term of his contract of employment, from proceeding with the
present application, albeit it being prosecuted on his behalf by
the applicant.

Alternatively and in any event, the respondent submitted that
by reason of his unsatisfactory work performance during the
period of probation, Mr Moses was unsuitable for permanent
employment by the respondent and accordingly, the respond-
ent declined to confirm his employment. In relation to whether
the probationary term was still in effect or not, the agent for
the respondent submitted that even if the probationary period
expired on Friday 4 September 1998 or indeed, Monday 7
September 1998, a delay of a few days was not fatal to the
proposition that the respondent still maintained its rights as if
Mr Moses was still within the probationary period.

The respondent further argued that even if as at the date of
the employment coming to an end Mr Moses was not a proba-
tionary employee, the dismissal was not harsh, oppressive or
unfair as Mr Moses had been properly advised of his perform-
ance shortcomings during the course of the eight-week period
and could not now complain about his dismissal. In relation to
the allegation by the applicant that Mr Moses was not made a
permanent employee because of his election to the position of
union shop steward, the respondent claimed that it had no
knowledge of Mr Moses being elected to this position, as at
the time of the decision to not confirm his employment on a
permanent basis.

Subsequent to the conclusion of the hearing in this matter,
as neither party raised the matter in their submissions, the
Commission afforded the parties, pursuant to s 26(3) of the
Act, the opportunity to file written submissions as to whether,
in all the circumstances, there was a “dismissal” for the pur-
poses of the Act, given that the probationary term had expired
prior to the purported “dismissal” of Mr Moses by the respond-
ent. The applicant elected not to put further submissions to the
Commission on this issue, but brought to the Commission’s
attention, a decision of the Industrial Relations Commission
of NSW in Buckman and Or v Burdekin Resources NL (1999)
85 IR 415, but made no specific submissions in relation to that
authority.

The respondent availed itself of this opportunity, and sub-
mitted that there was no termination of the employment by the
effluxion of time at the conclusion of the probationary period.
The respondent re-affirmed its earlier submissions that the ter-
mination by the respondent was reasonably contiguous with
the expiry of the probationary period, so as to constitute a
dismissal while the probationary period was still extant.  As to
the applicant’s reference to Buckman (supra), it was submit-
ted that this decision was not of assistance to the Commission
and reliance was placed on authorities the respondent had ear-
lier referred to.

Jurisdiction—Was the Applicant Dismissed?
Dismissal

Fundamental to the exercise of the Commission’s jurisdic-
tion in matters such as these, is the requirement that the former
employee seeking relief under the Act establish, on the evi-
dence, that he or she has been dismissed. In Metropolitan
(Perth) Passenger Transport Trust v Gersdorf (1981) 61 WAIG
611 the Industrial Appeal Court considered the meaning of
“dismissal”, including reference to the Shorter Oxford Dic-
tionary definition “to send away or remove from office,

employment or position”, and adopted the definition espoused
by Fair J in Auckland Transport Board v Nunes (1952) NZLR
412 when he said:

“The word “dismissal” may be used in a sense of a per-
emptory or arbitrary dismissal or a dismissal after due
notice or payment under the terms of the contract of em-
ployment”.

I turn first to consider the evidence bearing upon this issue.
Mr Moses testified that as a result of being contacted by

someone he knew he attended the premises of the respondent
on or about Friday 10 July 1998, for the purposes of an em-
ployment interview. He said that he met Mr Welch, the
respondent’s work shop foreman. After showing him around
the workshop and being satisfied that Mr Moses could do the
work, Mr Welch told him to come in the following Monday
and to bring his tools. He was also given an employment ap-
plication form to fill in. Mr Moses testified that he filled in
and signed the employment application form, which contained
a final paragraph as follows:

“I understand that if this application is successful, a pro-
bationary employment period of eight weeks shall apply.
At the end of this period the employer or employee may
terminate the employment without any intervention by a
third party.”

In relation to the application form, whilst Mr Moses testi-
fied that he understood that he was on probation, or on trial for
a period of eight weeks, he further said that Mr Welch told
him “not to worry about that as this was only standard and that
he, Mr Welch, would know after a couple of weeks whether
he was going to get the job.”

As to the second sentence of the clause, Mr Moses said that
this was not discussed between he and Mr Welch, and all that
he understood was that he was on eight weeks probation. He
said that he understood what probationary employment was.
It was Mr Moses’ evidence that there were no other terms of
employment discussed, save that he would be employed on
“award rates.”

Mr Welch testified as to the circumstances leading to Mr
Moses’ employment. He said that it was his responsibility to
“hire and fire” on behalf of the respondent. He said that he
saw Mr Moses one evening and discussed with him the pros-
pect of being employed by the respondent. Mr Welch gave Mr
Moses the application form to fill out. He said that he told Mr
Moses that he would be on probation for “a couple of months
and the respondent would then see how things worked out”.
Mr Welch denied that he ever mentioned to Mr Moses that he
would know within the first few weeks whether he was going
to get the job or not. In cross-examination, Mr Welch said that
he told Mr Moses that at the end of the eight-week probation-
ary period, he would review his performance and decide
whether to “put Mr Moses on permanent”.

There was no other evidence as to any other terms of em-
ployment, save for the terms of the Award, that would have
application after the expiry of the eight week probationary
period.

There was some dispute as to the actual date of the expiry of
the probationary period, as to whether it was 4 September or 7
September 1998. In my view, I see no basis to interpret the
period of probation other than as eight calendar weeks, in its
ordinary and natural meaning, in which event the period ex-
pired on 7 September 1998. It was not in contest that as at the
date that Mr Moses’ employment came to an end, that being 9
September 1998, the period of probation had expired. Neither
party appeared to have turned their minds to the effect of this,
prior to 9 September. The issue that arises therefore, is what is
the effect of this as a matter of law, and how does it affect the
Commission’s jurisdiction to entertain this application?

Findings
I am satisfied on all of the evidence and I find, that the only

term of employment discussed between Mr Welch and Mr
Moses, except for the application of the Award, was that Mr
Moses be engaged by the respondent on a probationary basis
for eight weeks. I also accept the evidence of Mr Welch, whom
I found to be a forthright and reliable witnesses, and whose
evidence I have no reason to doubt, that Mr Moses was told by
the respondent to the effect that the respondent would see how
the period of probation progressed and would then decide, in
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view of that, whether to make Mr Moses a permanent em-
ployee. There was certainly no evidence, and I find accordingly,
that Mr Moses was engaged on a permanent basis by the re-
spondent, but subject to an intervening probationary period.
In my opinion, that evidence is critical in this matter. How
then should this evidence be characterised?

The concept of probationary employment is well established
in industrial jurisprudence. It has been held that probationary
employment is but a step in the selection process and should
be distinguished from permanent employment: Re Alchin and
South Newcastle Leagues Club Limited (1997) AR (NSW) 236;
Westheafer v Marriage Guidance Council of WA (1985) 65
WAIG 2311; Gregory R Hutchinson v Cable Sands (WA) Pty
Ltd (1999) 79 WAIG 951. Furthermore, in Director General
of the Department of Corrective Services v Mitchelson (1992)
42 IR 38 Kirby P (as he then was) observed as follows at 48—

“The very purpose of probation will often be to consider,
by observation of the probationer’s work performance
under trial, whether he or she he is suitable to enjoy the
privileges attaching to permanency.”

In Ex parte Wurth and Ors; re Tully and Ors (1954) 53 AR
369 the Supreme Court of New South Wales, on appeal from
the Crown Employees’ Appeal Board, held that the word “dis-
missal” in s 10 of the Crown Employees’ Appeal Board Act,
did not include the annulment of a probationary appointment
under s 32 of the Public Service Act, nor the refusal by the
Public Service Board of New South Wales to renew a tempo-
rary appointment under s 44 of that Act. Accordingly, the Crown
Employees’ Appeal Board had no jurisdiction to entertain the
appeals. After considering the relevant statutory provisions and
the terms of the employee’s engagement, Street CJ observed
at 371 as follows—

“During his probation therefore, the officer had no secu-
rity of tenure in the service beyond the period directed by
the Board, and it would seem that if that action were taken
at the expiration of that period, then his probationary ap-
pointment would lapse. Certainly, failure to take action
in those circumstances by the Board could not amount to
a confirmation of a permanent appointment to a position
in the Public Service, which could only happen if the
Governor confirmed such appointment on the recommen-
dations of the Board.”

In that case, it was important that as at the point of engage-
ment, the employee concerned did not have permanent
employment. That could only have occurred following the
expiry of the probationary employment, and a positive act of
confirmation of the appointment as being permanent in na-
ture. Accordingly, the court held that the employee was not
“dismissed” to attract jurisdiction in that case.

The circumstances in Ex parte Wurth (supra) can be con-
trasted to those existing in Ex parte The Public Service Appeal
Board (unreported Supreme Court of Western Australia 10 June
1981), in which it was held that given the terms of the applica-
ble public service statutes in this State, and the relevant
administrative instructions, that the appointment of the em-
ployee in question was from the beginning, one to a permanent
position. It was held in this case, that an officer, appointed to
the public service on probation, if on the expiry of the period
of probation the Public Service Board annulled the appoint-
ment, was dismissed within the meaning of the Public Service
Arbitration Act. In this case, the court held that the appoint-
ment of the employee concerned was, from the beginning, an
appointment to a permanent position.

The circumstances of the applicable New South Wales pub-
lic service legislation in relation to the dismissal of a
probationary employee was further considered in Smith v Di-
rector-General of School Education (1993) 51 IR 204. In this
case, the Full Court of the Industrial Court of New South Wales
considered the circumstances of the annulment of the appoint-
ment of an officer on probation in the Education Teaching
Service, under the terms of the Teaching Services Act 1980
(NSW). Consideration was given by the court to earlier deci-
sions, including Ex parte Wurth (supra), as to whether the
employee there in issue, had been “dismissed” for the pur-
poses of the Industrial Relations Act 1991 (NSW). The court
concluded that the meaning of “dismissal”, as contained in the
Industrial Relations Act 1991 (NSW), should be given its

ordinary and naturally broad meaning, in the sense in which
its meaning has been set out above for the purposes of the Act
in this State. The court held that in these circumstances, an
annulment constitutes a deliberate act by the employer to bring
the employment to end, which can be characterised as a “dis-
missal”, broadly defined. It is important to observe that in this
case, consideration was not confined to whether there was a
“dismissal” for the purposes of the relevant public service leg-
islation, but rather, the Industrial Relations Act 1991 (NSW).

In my opinion, in the circumstance where an employee is
engaged on a period of probation, which is not an intervening
term in an otherwise permanent appointment, that period of
probation has the character of a contract for a fixed term. In
that event, as a matter of ordinary construction, an employer
does not undertake the act of terminating an employee’s em-
ployment, when that employee’s term of probationary
employment expires. The contract of employment comes to
an end as a consequence of the expiry of the term, independ-
ent of a positive act by the employer: Victoria & Others v The
Commonwealth (1996) 66 IR 392 at 432.

As a general proposition, where a contract provides for em-
ployment for a specified term or until the completion of a
specified task, the contract of employment will usually auto-
matically end when the term specified expires or the task is
completed. However, in certain circumstances, for example
where there has been a series of ongoing fixed-term contracts
which are successively “rolled-over”, a dismissal may still
occur: Wimmera College of TAFE v Hogan (unreported, Em-
ployee Relations Commission of Victoria 21 August 1994);
D’Lima v Board of Management, Princess Margaret Hospital
for Children (1995) 64 IR 19; cf Fisher v Edith Cowan Uni-
versity (No 2) (1997) 72 IR 464.

In the circumstances of the instant case, given the terms of
Mr Moses’ contract of employment, once the period of proba-
tion expired on 7 September 1998, the contract of employment
came to an end according to its terms. This event was in law,
in my view, quite independent of any act of either party to the
contract of employment. That is, on the facts of this case, when
the respondent purported to not confirm Mr Moses’ employ-
ment on 9 September 1998, there was no employment contract
on foot at this time. Whilst the terms of the Award had effect
in relation to Mr Moses employment, it is clear that the Award
could only operate upon the contract of employment once
formed. The Award, in its terms, does not preclude the type of
contract of employment entered into between Mr Moses and
the respondent. Furthermore, the terms of the Award do not
operate as terms of the contract of employment itself but upon
it once formed: Byrne v Australian Airlines Ltd (1995) 61 IR
32.

In my view, it could not be held that there was an implied
arrangement, based upon the actual or imputed intention of
the parties, that the employment be ongoing and continuous
on a permanent basis, as clearly, on any view of the evidence,
it was the intention of the respondent to not continue with the
employment of Mr Moses.  In my opinion, on the facts of this
case, there was no dismissal in order to attract the Commis-
sion’s jurisdiction.

If however I am incorrect in reaching this conclusion, I make
the following observations in relation to the other issues raised
in this matter.

Other Issues

Estoppel

In relation to this issue, the agent for the respondent submit-
ted that by agreeing to the term in the employment application
(exhibit R1) as set out above, Mr Moses was estopped from
bringing the present claim, because he had agreed that either
the employer or employee may terminate the employment
“without any intervention by a third party”. The agent for the
respondent submitted, that at the time that he signed the appli-
cation for employment form, Mr Moses had read and
understood the effect of this provision.

The applicant submitted that Mr Moses was not estopped
from bringing the claim, and moreover, the applicant union
was not bound by Mr Moses acts in this regard in any event,
as it was not a party to such agreement.
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Whilst the agent for the respondent advanced this proposi-
tion based upon the principles of equitable estoppel, it would
appear to me that the issue arising is essentially whether Mr
Moses has waived his right under the Act to bring the present
claim, based upon the equitable doctrine of waiver. Moreover,
whether, if he has done so, the applicant union is bound by his
conduct.

As a general proposition, it is established that a person may
waive a statutory right that exists for his or her benefit. How-
ever, the waiver must relate to a personal or a private benefit
and not one in which the public have an interest: Great East-
ern Railway Company v Goldsmid (1884) 9 App Cas 927;
Wilson v McIntosh (1894) AC 129; Toronto Corporation v
Russell (1908) AC 493 at 500. In the present case therefore, I
am prepared to accept, without necessarily deciding the mat-
ter that it was open for Mr Moses to waive his right to bring a
claim under the Act arising out of the termination of his em-
ployment.

An essential ingredient of the equitable defences of release
or waiver, is that the person granting it should be fully in-
formed as to his or her rights: National Westminster Bank v
Powney (1989) 60 P & CR 420 at 444; Peyman v Lanjani
(1985) Ch 457. On the evidence in this matter, there was no
discussion between Mr Moses and Mr Welch as to the mean-
ing and effect of this part of the provision in the application
for employment. There was certainly no discussion on the
evidence, that in signing the application for employment form,
Mr Moses would be expressly waiving any right he may oth-
erwise have had to bring a claim under the Act, arising out of
the termination of his employment. It is also of note in my
opinion in this regard, that the sentence in the particular clause
as set out above, does not specifically refer to any statutory
right to bring a claim under the Act, nor its waiver by the
person signing the application for employment form. In my
opinion, in the absence of any express reference to such a
waiver at the time of commencing employment, and an under-
standing of its terms and effect, this omission in terms of the
overall factual matrix is important.

In all the circumstances of this case, I am not satisfied on
the evidence, that Mr Moses expressly waived his right to bring
a claim under the Act. If he had done so however, in my opin-
ion, the applicant union would be bound by his conduct, as for
the purposes of these proceedings, a sufficient relationship of
privity is in existence: Ramsay v Pilgrim (1968) 118 CLR 271.

Fairness of a Dismissal
On the facts of this case, even if it could be held that Mr

Moses was still a probationary employee as at the time the
employment relationship came to an end, I am far from satis-
fied on the evidence, that his dismissal would be harsh,
oppressive or unfair in any event. On Mr Welch’s evidence,
which I accept, the respondent clearly had concerns with the
standard and quality of work performed by Mr Moses during
the course of the probationary period.  According to Mr Welch,
Mr Moses had a tendency to “rush in” on a job, without neces-
sarily thinking through the requirements of the job beforehand.
There was also evidence which I accept, that Mr Moses was
moved around the respondent’s workshop on work involving
various projects, because of dissatisfaction expressed by the
respondent’s leading hands, as to the quality of the work per-
formed by Mr Moses. I also satisfied that during the course of
his probationary period, these matters were brought to Mr
Moses’ attention.

In relation to the allegation by the applicant that Mr Moses
was dismissed because of his election as the union shop stew-
ard, in my view, the evidence adduced in this matter does not
support that allegation and I reject that submission. It was es-
tablished on the evidence of the respondent’s witnesses, which
evidence I have no reason to doubt, that at the time Mr Welch
made the decision to not confirm Mr Moses’ employment on a
permanent basis, he was not then aware of Mr Moses’ election
as a shop steward.

Conclusion
In conclusion, even if there had been a dismissal of Mr Moses

by the respondent, I am not satisfied that it would have been
harsh, oppressive or unfair in all of the circumstances of this
case.

The application is therefore dismissed.
APPEARANCES: Mr G Sturman appeared on behalf of the

applicant.
Mr L Pilgrim as agent appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch

and

Direct Engineering Services.

No. CR 271 of 1998.

COMMISSIONER S J KENNER.

20 May 1999.

Order.
HAVING heard Mr G Sturman on behalf of the applicant and
Mr L Pilgrim as agent on behalf of the respondent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers, Western

Australian Branch

and

Dick’s Auto Service.

 No. CR 49 of 1999.

COMMISSIONER S J KENNER.

21 May 1999.

Order.
WHEREAS the applicant sought and was granted leave to dis-
continue the application, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the application be and is hereby discontinued by
leave.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

John Holland Construction and Engineering Pty Ltd.

No. CR 315 of 1997.

COMMISSIONER P E SCOTT.

9 June 1999.

Reasons for Decision.

THE COMMISSIONER: This matter is remitted from the Full
Bench on the basis, as set out in the Reasons for Decision of
Commissioner Beech, with whom Commissioner Cawley
agreed, that although the Commission reached the conclusion
that the employer had discharged the onus which fell to it in
dealing with a summary dismissal for misconduct, that no con-
clusion was reached in respect of whether the dismissal was
harsh, oppressive or unfair.

The parties have been invited to make any further submis-
sions regarding the matter, the subject of remittal but both have
declined to do so.

I do not intend to summarise the matters considered in my
reasons for decision of the 12th day of October 1998 but I note
that the concluding comments in those reasons were that—

“Although it is true that the Respondent may not have
specifically fulfilled one particular aspect of the process
in its consideration of the circumstances, nothing put be-
fore the Commission has demonstrated that this failure
has resulted in Foelmli being treated harshly, oppressively
or unfairly by the Respondent in its decision to terminate
his employment. In all of the circumstances associated
with this matter, to find that such an omission constituted
an unfairness warranting a declaration that Foelmli had
been harshly, oppressively or unfairly dismissed would
be an overly technical, pedantic response. I would be con-
cerned if such a finding could result, as it would send a
wrong message which could easily be misinterpreted by
employees on work sites, that such conduct could be con-
doned because of a technical failure in the process. Such
work sites require employees to conduct themselves in a
controlled manner, and the employer to ensure that ag-
gression and abuse are not tolerated in the interests of all
parties involved in that work. In all of these circumstances,
I am not satisfied that the Respondent failed to provided
Foelmli with an industrial fair go. Accordingly, the mat-
ter will be dismissed.”

I have already concluded that the Respondent has discharged
the onus which falls to an employer to demonstrate that a fair
process had been applied to the dismissal. I have considered
all of the circumstances of this matter including the conduct
which brought about the investigation. If there is any doubt
that Mr Foelmli was the instigator of the incident, I note that
although he did not retaliate to Bond’s head butt on the bus
(even if he had an opportunity to do so, which, in the circum-
stances, I doubt very much) he attempted to follow up in the
car park very soon thereafter. Although Messrs Foelmli and
Bond were not technically engaged in a fight, I have concluded,
in my earlier reasons that Mr Foelmli’s “conduct was within
the type which can justify instant dismissal for serious mis-
conduct”. I note the conduct of the supervisors whose advice
to Mr Foelmli regarding the matter was that the likely conse-
quence of his complaint was that he may be dismissed. Mr
Foelmli pursued his complaint contrary to the advice of this
supervisors. Simply because Mr Foelmli pursued the complaint
believing that, as the person who had been struck, he was the
aggrieved and innocent party, does not necessarily make it so.
I have found that he was at least equally responsible for the
incident. His being the person who was struck does not wipe
away his active involvement. His complaint was based on his
misguided belief and his pursuit of the complaint does not
diminish his responsibilities in the incident or count in his
favour.

I have also taken account of the consequences for Mr Foelmli,
his work history, and whether any alternative remedy may have
been more appropriate in these circumstances.

It has not been demonstrated that in all of the circumstances,
the dismissal was harsh, oppressive or unfair such as to con-
stitute an abuse of the employer’s lawful right to terminate the
employment.

Accordingly, an Order of dismissal shall issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

John Holland Construction and Engineering Pty Ltd.

No. CR 315 of 1997.

COMMISSIONER P E SCOTT.

9 June 1999.

Order.
HAVING heard Mr D Howlett (of Counsel) on behalf of the
Applicant and Ms S Laferla on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers;

The Construction, Mining, Energy and Timberyards,
Sawmills and Woodworkers Union of Australia – Western

Australian Branch

and

Armadale Concrete Tank Company Ltd;
Sound Plumbing.

No. CR357 of 1998.

COMMISSIONER A.R. BEECH.

7 May 1999.

Reasons for Decision.
The claim before the Commission is for a site allowance for
the Bunnings’ Warehouse construction site in Cannington.
Agreement was not able to be reached and the claim was re-
ferred for hearing and determination. When the claim was
lodged in the Commission on 4 December 1998 the claim was
made against a number of respondents. Discussions between
the parties resulted in the Unions’ acceptance that some re-
spondents did not have any persons on site who would be
employees for the purposes of the Industrial Relations Act,
1979, or who would be covered by an award of this Commis-
sion. Those parties were struck out as parties to the application.
The discussions also resulted in an agreement with another
respondent regarding a site allowance to be paid. Ultimately,
the claim to be decided by the Commission has only two re-
spondents to it: Armadale Concrete Tank Company Ltd and
Sound Plumbing.

There was no appearance by Sound Plumbing either at the
conference proceedings held on site on 12 January 1999 nor
at the hearing before the Commission. The Commission
proceeded, however, in the absence of that respondent,
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because Sound Plumbing had, according to the record of the
Commission, been served with a copy of the Notice of Appli-
cation and also with a Notice of Hearing.

Preliminary Point
On behalf of Armadale Concrete Tank Company Ltd, Mr

Cooke asked the Commission to exercise its discretion and
dismiss the application as being no longer in the public inter-
est. Mr Cooke pointed out that the Armadale Concrete Tank
Company Ltd at best employed possibly only two employees.
Indeed it may possibly have been only one employee and only
for a short of period of time between 2 December and the
Christmas closedown. Mr Cooke argued that the fact that the
Armadale Concrete Tank Company Ltd may have employed
only one employee and that the employee would have been on
site for such a short period of time meant that it was not in the
public interest for the Commission to deal further with the
matter. Furthermore, the employee, or at the most, two em-
ployees, were, on Mr Cooke’s understanding, paid above the
award rate. This would tend to negate the effect of any site
allowance awarded by the Commission.

The Commission ruled against Mr Cooke’s application. The
nature of site allowance claims before the Commission of re-
cent times has involved a claim made against individual
sub-contractors on a given site. Until recently, site allowance
claims were made by citing the principal contractor as the re-
spondent to the application. However, the point was taken that
the principal contractor was often not an employer of employ-
ees who would be covered by any order to issue from the
Commission and such a claim may therefore not be validly
made (BTA v Southdown Construction Company (1993) 73
WAIG 829). It may well be that a particular subcontractor may
have a small number of employees and be on site for a limited
period. That may always have been the manner that subcon-
tractors have operated in this industry. However, the citing of
an individual subcontractor as a respondent is merely the ve-
hicle by which the claim permitted under clause 8(16) of the
Building Trades (Construction) Award is brought to the Com-
mission (BTA v Devaugh Constructions (1991) 71 WAIG 3040
at 3041). It is not a claim regarding the precise work performed
by the individual subcontractor. The claim before the Com-
mission relates to the site conditions in which the work was
carried out by the individual subcontractor, as distinct from
the precise work of the subcontractor itself.

Although Mr Cooke submitted that the sums of money in-
volved in the claim as it applies to the Armadale Concrete
Tank Company Ltd are small and disproportionate compared
to the cost to the taxpayer of the Commission’s involvement,
the growth in applications to the Commission by individual
employees under section 29 of the Act for denied contractual
benefits has meant that the Commission’s time is now fre-
quently involved in dealing with relatively small sums of
money which an individual employee claims is due to him or
her. The determination by the Commission of that person’s
claim might involve both a conference and then occupy a half-
day of hearing. However it is not open to the Commission to
hold that it is not in the public interest for the Commission to
deal with a claim by an individual employee that he or she is
owed a sum of money by way of denied contractual benefits,
merely because the sum of money claimed in small. Neither is
it open to the Commission to refuse to deal with a site allow-
ance claim because, when one of the respondents cited is
separately examined, the claim against it may involve only a
relatively small amount of money for one or at the most two
employees. The preliminary point raised by Mr Cooke illus-
trates some of the less than satisfactory characteristics of site
allowance claims. It is timely to remind the parties that when
the ability to claim site allowances was deleted from the cor-
responding federal Award they had the opportunity to
consequently remove clause 8(16) from the Building Trades
(Construction) Award. Indeed, a claim to do so was actually
lodged in the Commission by the Building Trades Associa-
tion. However, all parties expressly urged the Commission to
continue to permit site allowance claims to be made. The Com-
mission merely agreed with the wishes of the industry at that
time (BTA v Adsigns Pty Ltd (1991) 71 WAIG 1043).

Accordingly, the Commission proceeded with the claim.
On the Commission’s understanding, the site involved the

construction of a single-storey retail warehouse. At the time

of the Commission’s inspections, the structure of the building
had been erected for approximately eight weeks. The claim of
the Unions is for a site allowance of $1.55 per hour because
they say the following conditions existed on the site which are
not covered by the award—

1. Sandy soil;
2. The exposure of the site—there was no shade prior

to the erection of the warehouse;
3. The distance between the amenities and the site

works;
4. The site is located next to a swamp and this led to

insect problems;
5. There were no parking facilities for employees’ cars.

The Commission’s consideration of site allowances is gov-
erned by the application of the Sapri decision. It does not require
the Commission to separately examine the Commission’s
wage-fixing principles (WABLPPU v Shot Crete and Others
(1997) 77 WAIG 802). Having regard to the Sapri criteria, I
am satisfied that the site is one which warrants consideration
in accordance with the first of the criteria.

In support of their claim, the Unions called evidence from
Mr Walter Molina, a union organiser who had been responsi-
ble for the area which included this particular site. On his
evidence, he visited the site once a week over the November-
December-January period just past. His evidence was that the
soil was of a sandier nature than usual, that there was an insect
problem on the site, that the site was windy at times and that
there were difficulties associated with the lack of car-parking
facilities. Mr Molina was cross-examined on his evidence.
However, there was no evidence called to rebut the evidence
of Mr Molina.

Mr Cooke is correct in saying that it is difficult for the Com-
mission to evaluate a site when the Commission inspects the
site on one occasion and the site is relatively complete. The
Commission would be unaware of what the site was like over
the time of the construction. However, that is the purpose for
which evidence is brought to the Commission. The Commis-
sion will decide the site allowance not on the basis of the
inspections, but upon the evidence that is brought. The in-
spection gives context to the evidence. In this case, the
Commission notes that although Mr Molina’s evidence was
opposed, in part, in cross-examination, there was no evidence
at all given in opposition to the claim. Mr Molina’s evidence
was quite credible and was given in a straightforward manner.
I accept his evidence and therefore find that the sandiness of
the soil was greater than usually found on construction sites
found within the area in which he operated, that is, the area
south-west of Perth. I do not have the impression from his
evidence that the sandiness was the worst he had come across.
It was, however, a greater disability than usually found. I do
not, however, accept that the disabilities involved with work-
ing in the open, due to the exposure of the site, was greater
than that covered by the industry allowance. I accept Mr
Molina’s evidence that there was an insect problem because
the site is, on his evidence, adjacent to a swamp. His evidence,
which was not disputed, is that insect repellent was requested
on site but not supplied. There is no suggestion to the con-
trary. However, I do not accept that the issue of the lack of
parking facilities is such as should be taken into account by
the Commission. Parking was available around the perimeter
of the site and I do not regard the distance involved in walking
from an employee’s car to the site as in any way significant.
Furthermore, there is evidence that arrangements were even-
tually made for a parking area opposite the entrance to the
site.

I agree with Mr Giffard that past site allowance decisions
may be appropriate for illustrating the kind of conditions which
the Commission has found in the past warranted an allow-
ance. Sandiness of soil and insects have been recognised in
other Commission decisions as disabilities which may not be
covered by the award (BTA v Keywest Construction Group
(1990) 70 WAIG 924; BTA v Building Management Authority
(1989) 69 WAIG 2854). I am satisfied that a site allowance
should issue to cover the marginally sandier soil than found
elsewhere and for the insect problem which, on the evidence,
occurred. The other claims have not been made out.

However, the allowance will not be a significant sum. I would
not be prepared to award the $1.55 apparently seen by the
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Unions as appropriate for all of the disabilities which they
claimed existed. In my assessment, any allowance to be
awarded would be at the lower of the scale and I award an
allowance of 75 cents per hour.

The date of operation is not agreed. The nature of the allow-
ance is such that it is averaged over the life of the site and it
has been recognised that it is appropriate to give retrospective
effect as provided for in s.39 of the Industrial Relations Act,
1979, to the date of filing of the application for conference,
being 4 December 1998 (BTA v Fini Homes (1991) 71 WAIG
2409; WABLPPU v Shot Crete and Others op. cit.).

The minute of a proposed order now issues.
Appearances:Mr G. Giffard on behalf of the applicant Un-

ions.
Mr P. Cooke on behalf of Armadale Concrete Tank Com-

pany Ltd.
No appearance on behalf of Sound Plumbing.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

The Construction, Mining, Energy and Timberyards,
Sawmills and Woodworkers Union of Australia—Western

Australian Branch
and

Armadale Concrete Tank Company Ltd

and

Sound Plumbing.

No. CR357 of 1998.

11 May 1999.

Order.
HAVING HEARD Mr G. Giffard on behalf of the applicants
and Mr P. Cooke on behalf of Armadale Concrete Tank Com-
pany Ltd the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

1. THAT notwithstanding the provisions of the Build-
ing Trades (Construction) Award 1987, employees
employed by or on behalf of the respondents to carry
out construction work on the Bunnings Warehouse
site in Cannington shall be paid $0.75 per hour
worked in lieu of and in substitution for all special
rates and conditions prescribed in Clause 9(1) of the
Building Trades (Construction) Award 1987, except-
ing subclauses (f) Explosive Powered Tools, (o)
Cleaning Down Brickwork and (w) Heavy Blocks.

2. THAT the abovementioned rate shall apply on and
from 4 December 1998 until the completion of the
project.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

BHP Transport Pty Ltd.

No. CR 216 of 1998.

21 May 1999.

Order.
WHEREAS this matter was referred for hearing on 15
September 1998;

AND WHEREAS this matter was listed for hearing on 29
January 1999;

AND WHEREAS the Commission adjourned the hearing
to allow the parties to attempt to reach an agreement to settle
the matter;

AND WHEREAS an agreement was reached between the
parties;

AND WHEREAS the Commission advised the parties that
it would issue an order discontinuing this application after 17
May 1999;

AND HAVING HEARD Mr C. Young and Mr W. Game on
behalf of the applicant and Mr M. Borlase on behalf of the
respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Augusta Margaret River Districts Football Club (Inc).

No. CR 372 of 1998.

9 June 1998.

Order.
WHEREAS on the 15 February 1999 this matter was referred
for hearing pursuant to section 44 of the Industrial Relations
Act, 1979; and

WHEREAS on 31 May 1999 the applicant advised that it no
longer wished to pursue the claim and sought a cancellation of
the hearing as listed; and

WHEREAS the Commission has granted leave;
NOW THEREFORE pursuant to the powers vested in it by

the Industrial Relations Act, 1979, the Commission hereby
orders—

THAT the application be and is hereby discontinued.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division, Western

Australian Branch

and

Polarcup (Australia) Ltd.

No. CR 234 of 1998.

COMMISSIONER P E SCOTT.

8 June 1999.

Order.
WHEREAS this is a matter referred for Hearing and Determi-
nation pursuant to Section 44 of the Industrial Relations Act
1979; and

WHEREAS by electronic mail dated the 21st day of April
1999 the Applicant’s representative advised the Commission
that Applicant sought to discontinue the matter; and

WHEREAS on the 4th day of June 1999 the Applicant filed
a Notice of Discontinuance in respect of the matter;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Police Union of Workers

and

The Honourable Minister for Police.

No. CR 114 of 1999.

COMMISSIONER J F GREGOR.

28 May 1999.

Memorandum of Matters for Hearing and Determination
Under Section 44.

THE matter described in the Schedule attached hereto, signed
by me for identification, is a matter which at the conclusion of
a conference held on 18th day of May 1999, pursuant to sec-
tion 44 of the Industrial Relations Act, 1979, had not been
resolved between the parties and is now referred for hearing
and determination.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
The WA Police Union (the Union) contends that Mr Doug-

las Fleetwood entered into a contractual agreement with the
WA Police Service (WAPS) to provide service to the Tactical
Response Group as a Senior Instructor. It is contended that Mr
Fleetwood was to continue to be paid the eqivalent rate of a
senior sergeant.

The arrangement continued until late 1997 when the salary
rate for services provided by Mr Fleetwood was reduced.

The Union contends the reduction is contrary to contract
entered into between Mr Fleetwood and authorised officers of
the WAPS. It seeks orders that the agreed rate of pay continue
in the future and all underpayments to be made good..

The Honourable Minister for Police denies that a contract of
the nature claimed by the Union was ever made with Mr

Fleetwood. He was paid in accordance with the arrangements
made and has been through all of his service. There are no
monies owing to Mr Fleetwood and no orders of the kind sought
should be issued by the Commission.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

In the matter of an application by the Western Australian
Police Union of Workers.

275 of 1999.

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

7 May 1999.

Decision.
HAVING been directed by the Full Bench, I have this day
registered an alteration to Rule 3—Membership, of the
registered rules of the applicant organisation, in terms of the
order as given on the 28th day of April 1999.

(Sgd.) R.C. LOVEGROVE,
Deputy Registrar.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

In the matter of an application by the Western Australian
Police Union of Workers.

274 of 1999.

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

7 May 1999.
Decision.

HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day regis-
tered the alterations to the registered rules of the applicant
organisation relating to rules 1 to 32 (inclusive) and Schedule
A, in the terms of the application as filed on 26 February 1999.

R. C. LOVEGROVE,
Deputy Registrar.
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CONFERENCES—Notation of—

PARTIES NUMBER DATE MATTER RESULT
COMMISSIONER

Australian Workers Union BHP Iron Ore Ltd Fielding SC 15/3/99 Reduced Duties Discontinued
C67 of 1999

Australian Workers Union Macmahon Contractors Kenner C 30/3/99 Termination of Referred
C82 of 1999 Employment

Automotive, Food, Metals, Argyle Diamond Mines Fielding SC 4/3/99 Time Off Site Discontinued
Engineering, Printing and C53 of 1999
Kindred Industries Union
Automotive, Food, Metals, Argyle Diamond Mines Fielding SC 11/5/99 Deregistration of Discontinued
Engineering, Printing and C120 of 1999 Agreements
Kindred Industries Union
Automotive, Food, Metals, Eltin Limited Kenner C 25/5/99 Demotion of Discontinued
Engineering, Printing and C126 of 1999 Employee
Kindred Industries Union
Automotive, Food, Metals, John Holland Construction Beech C 30/4/98 Industrial Dispute Concluded
Engineering, Printing and & Engineering Pty Ltd C119 of 1998 7/5/98 re Incentive
Kindred Industries Union and Others 21/5/98 Payment
Automotive, Food, Metals, Mining Equipment Spares Kenner C - Alleged Unfair Discontinued
Engineering, Printing and C101 of 1999 Dismissal
Kindred Industries Union
Automotive, Food, Metals, Nichols Concaves Pty Ltd Kenner C 14/4/99 Alleged Unfair Discontinued
Engineering, Printing and C70 of 1999 Dismissal
Kindred Industries Union
Automotive, Food, Metals, Pac Rim Kenner C 20/5/99 Termination Referred
Engineering, Printing and C137 of 1999
Kindred Industries Union
Automotive, Food, Metals, Transfield Pty Ltd Kenner C - Termination of Discontinued
Engineering, Printing and C118 of 1999 Employment
Kindred Industries Union
Automotive, Food, Metals, Victory Mining (Opalking Beech C 16/3/98 Termination Concluded
Engineering, Printing and Pty Ltd) C85 of 1998 Entitlements
Kindred Industries Union
Builders’ Labourers, Australian Coating & Kenner C 25/5/99 Unpaid Wages Discontinued
Painters and Plasterers Textures C112 of 1999
Union
Builders’ Labourers, Boral Building Services Kenner C 14/4/99 Non-payment of Discontinued
Painters and Plasterers Pty Ltd C84 of 1999 Productivity
Union Allowance
Builders’ Labourers, Deck Guardrail (WA) Kenner C 3/5/99 Unpaid Discontinued
Painters and Plasterers C103 of 1999 Entitlements
Union
Builders’ Labourers, Fabs Cabinet Kenner C - Unpaid Wages Discontinued
Painters and Plasterers C128 of 1999
Union
Builders’ Labourers, Total Corrosion Control Kenner C 25/3/99 Not Abiding with Discontinued
Painters and Plasterers Pty Ltd C62 of 1999 AG124 of 1998 re
Union Termination
Builders’ Labourers, Transfield Pty Ltd Kenner C 26/5/99 Termination Discontinued
Painters and Plasterers C74 of 1999 Payments
Union
Civil Service Association The Attorney General Beech C 30/3/98 Actions Regarding Concluded

and Another PSAC9 of 1998 Advisory Board
into the Public
Trust Office

Civil Service Association The Chief Executive Beech C 11/11/97 Study Assistance Concluded
Officer, Government PSAC49/1997 27/5/98
Employees Superannuation
Board

Civil Service Association Director General, Cawley C 19/5/99 Enterprise Discontinued
Ministry of Premier and PSAC3 of 1999 Bargaining Process
Cabinet

Communications Electrical, BHP Transport Pty Ltd Beech C 26/8/98 Disciplinary Letter Referred
Electronics, Energy, C216 of 1998
Information, Postal,
Plumbing and Allied
Workers Union
Construction, Mining, BHP Iron Ore Pty Ltd Fielding SC 2/6/99 Unfair Dismissal Discontinued
Energy, Timberyards, C154 of 1999
Sawmills and
Woodworkers Union
Construction, Mining, Hamersley Iron Pty Ltd Beech C - Introduction of Concluded
Energy, Timberyards, & Others C42 of 1997 12 Hour Shifts
Sawmills and
Woodworkers Union
Liquor, Hospitality and Berri Ltd Beech C 28/1/99 Industrial Action Concluded
Miscellaneous Workers’ C20 of 1999
Union
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PARTIES NUMBER DATE MATTER RESULT
COMMISSIONER

Liquor, Hospitality and Burswood Resort Beech C 17/12/98 Reduction in Concluded
Miscellaneous Workers’ (Management) Ltd C370 of 1998 Work Hours
Union
Liquor, Hospitality and Chair Metro Health Fielding SC 28/4/99 Removal of Public Discontinued
Miscellaneous Workers’ Service Board C87 of 1999 Service Holiday
Union & Another
Liquor, Hospitality and Eddystone Avenue Child Beech C 7/4/99 Dismissal Concluded
Miscellaneous Workers’ Care Centre C41 of 1999
Union
Liquor, Hospitality and Jasol Australia Beech C - Dismissal Concluded
Miscellaneous Workers’ C276 of 1998
Union
Liquor, Hospitality and Polarcup (Australia) Ltd Scott C 30/7/98 Dismissal Concluded
Miscellaneous Workers’ (ACN 003 122 843) C234 of 1998
Union
Liquor, Hospitality and Pot Black Family Pool Beech C 10/8/98 Discrimination Concluded
Miscellaneous Workers’ and Snooker Centres C241 of 1998
Union
Liquor, Hospitality and Quirk Corporate Cleaning Beech C 24/5/99 Dispute re Alleged Concluded
Miscellaneous Workers’ Australia Pty Ltd C63 of 1999 Unfair Dismissal
Union
Transport Workers Union CF & LJ Farr t/a Farr’s Beech C - Deduction of Concluded

Lancelin Roadhouse C131 of 1999 Monies From Wages
Transport Workers Union Healthcare Linen Pty Ltd Beech C 19/1/98 Overtime Concluded

C12 of 1998

CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch

and

Master Builders’ Association of Western Australia (Union of
Employers) and Others.

No. 1183 of 1998.

Engine Drivers’ (Building and Steel Construction) Award
No. 20 of 1973.

COMMISSIONER P E SCOTT.

8 June 1999.

Correcting Order.
WHEREAS on 2 October 1998 an Order in this matter was
deposited in the Office of the Registrar; and

WHEREAS the said Order had an error in Clause 27.—
Wages, subclause (2); and

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders that the following Correcting Order be made—

Clause 27.—Wages: Delete subclause (2) of this Clause
and insert in lieu the following—
(2) “COLUMN A” “COLUMN B”

BASE RATE BASE RATE
$ $

CLASSIFICATION
0-8 tonnes 358.40 334.00
8-15 tonnes 368.40 340.60
15-40 tonnes 376.90 348.40
40-80 tonnes 383.60 354.40
80-100 tonnes 388.70 359.10
100-140 tonnes 396.30 366.00
140-180 tonnes 406.30 374.80

“COLUMN A” “COLUMN B”
BASE RATE BASE RATE

$ $
180-220 tonnes 419.70 386.90
Over 220 tonnes 437.10 403.10
Tower Crane 400.10
Stiff Leg Crane 354.70

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Francis Burke

and

Sovereign Cove Pty Ltd And Others.

No. 1779 of 1998.

COMMISSIONER P E SCOTT.

12 May 1999.

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and

WHEREAS at the commencement of hearing on the 11th

day of May 1999, the Applicant sought to strike out “Ronald
Francis Hahn and Karolyn Allard” as Respondents to the ap-
plication; and

WHEREAS the remaining Respondents have no objection
to “Ronald Francis Hahn and Karolyn Allard” being struck
out as Respondents to the application.
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NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
and by consent, hereby orders—

THAT “Ronald Francis Hahn and Karolyn Allard” be
struck out as Respondents to the application.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raymond Furfaro

and

The Wrigley Company Pty Ltd.

1856 of 1998 & 2098 of 1998.

COMMISSIONER S.J. KENNER.

14 June 1999.

Order.
HAVING heard Mr C Primerano of counsel for the applicant
and Mr S Woodbury of counsel for the respondent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the direction of the Commission dated 12 Feb-
ruary 1999 in application 1856 of 1998 be amended
by deleting the application number 1856 of 1998 and
inserting in lieu thereof the application number 2098
of 1998.

(2) THAT save for the notice of application all court
documents filed in application 1856 of 1998 be and
are hereby to be taken as filed in application 2098 of
1998.

(3) THAT by consent application 1856 of 1998 be and is
hereby dismissed.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alan Frederick Croxford

and

Karrakatta Club (Inc).

No. 2190 of 1998.

COMMISSIONER P E SCOTT.

25 May 1999.
Direction.

WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and

WHEREAS on the 25th day of February 1999 the Commis-
sion convened a conference for the purpose of conciliating
between the parties however, agreement was not reached; and

WHEREAS the application was set down for hearing and
determination on the 21st and 22nd days of October 1999; and

WHEREAS by letter dated the 7th day of May 1999 the
Commission advised the parties that it was considering issu-
ing directions regarding the conduct of the hearing and invited
comment from the parties; and

WHEREAS the Commission has considered the parties’ re-
sponses;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby directs—

THAT no later than 14 days prior to the date of hearing set
for this matter the parties shall—

1. File with the Commission and serve on each other
witness statements setting out in detail all the evi-
dence each witness intends to give at the hearing.

2. File with the Commission a statement of agreed facts
and matters in contention.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Billy Cristian Martinez

and

Wentworth Australia Pty Ltd.

No. 442 of 1999.

COMMISSIONER S J KENNER.

25 May 1999.

Direction.
HAVING heard Mr B Martinez on his own behalf and Mr P
Wheller on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby directs—

THAT the respondent file and serve a notice of answer
and counter proposal on the applicant by 1 June 1999.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Catholic Education Commission of WA

and

The Independent Schools’ Salaries Officers’ Association of
Western Australia, Industrial Union of Workers and Others.

No. 593 of 1999.

COMMISSIONER P E SCOTT.

27 May 1999.

Direction.
WHEREAS this is an application for an interpretation of Clause
8—Leave, subclause 1 of the Independent Schools’ Teachers’
Award 1976 (“the Award”); and

WHEREAS on Thursday, 27th day of May 1999 the Com-
mission convened a conference; and

WHEREAS having heard from the parties the Commission
issued directions;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby directs—

1. THAT the Catholic Education Commission of West-
ern Australia, The Independent Schools’ Salaries
Officers’ Association of Western Australia, Indus-
trial Union of Workers, the Association of
Independent Schools of Western Australia (Inc) and
the Anglican Schools Commission (Inc) shall meet
to undertake discussions within 7 days of today’s date
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and report back to the Commission at a conference
to be convened at a time to be arranged;

(2) THAT the purpose of those discussions is to deal
with the dispute between the employers and the Un-
ion as to the provisions of Clause 8 – Leave, subclause
(1) of the Award;

(3) THAT prior to the meeting, the parties are to draw
up and exchange details of what each considers nec-
essary and appropriate in a special leave clause in
the context of the current provisions of the Award
and relevant legislation;

(4) THAT during those discussions, the parties should
address—

(a) what constitutes “sufficient cause” and any
definition and/or examples;

(b) whether grievance procedures/dispute settle-
ment procedures should exist for the purpose
of dealing with any dispute as to whether there
is “sufficient cause” in a particular case; and

(c) whether any limits are appropriate for special
leave for the purposes of a maximum award
prescription.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch

and

Eltin Limited.

No. C 126 of 1999.

COMMISSIONER S J KENNER.

25 May 1999.

Direction.
WHEREAS on 4 May 1999 the applicant made application
pursuant to s 44 of the Industrial Relations Act, 1979 in rela-
tion to an alleged constructive dismissal by the respondent of
the applicant’s member Mr A Mahnkoph seeking relief by way
of payment of compensation;

AND WHEREAS the Commission convened a conference
pursuant to s 44 of the Industrial Relations Act, 1979 on 25
May 1999 with a view to endeavouring to resolve the subject
matter of the application by conciliation;

AND WHEREAS the respondent raised a preliminary issue
as to the Commission’s jurisdiction to entertain the applica-
tion on the basis that at the material times Mr Mahnkoph’s
employment with the respondent was subject to the terms of
an individual workplace agreement in force under the
Workplace Agreements Act 1993;

AND WHEREAS as a result of the matters raised by the
respondent the Commission advised the parties that the matter
would be listed for a hearing of the preliminary issue as to
whether the Commission has jurisdiction to enquire into and
deal with the matter;

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979, in
order to facilitate the expeditious hearing of the preliminary
issue of jurisdiction hereby directs—

(1) THAT the applicant and respondent file an agreed
statement of facts (if any) no later than two days prior
to the date of hearing.

(2) THAT if either the applicant or respondent intend to
adduce evidence then evidence in chief in this mat-
ter be adduced by way of signed witness statements
which will stand as the evidence in chief of the maker.

(3) THAT the parties file and serve upon one another
any signed witness statements upon which they in-
tend to rely no later than two days prior to the date of
hearing.

(4) THAT the parties give notice to one another of wit-
nesses they require to attend at the proceedings for
the purposes of cross-examination no later than one
day prior to the date of hearing.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

RECLASSIFICATION
APPEALS—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Howard Ernest Isaacs

and

Executive Director Ministry of Fair Trading.

No. PSA 20 of 1998.

1 June 1999.

Order.
HAVING heard Mr D L Newman on behalf of the Applicant
and Mr W J Fanderlinden on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the position P1691612, Product Safety Officer
in the Trade Measurement Unit of the Ministry of Fair
Trading be reclassified from Level 3 to Level 4 effective
from 30 June 1998.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

NOTICES—
Union matters—

Appl No. 106 of 1999.
NOTICE is given of an application by “The Master Plumbers’
and Mechanical Services Association of Western Australia
(Union of Employers)” to the Full Bench of the Western Aus-
tralian Industrial Relations Commission for an alteration to
rule 1 – Name and rule 3 – Constitution, rule 4 – Scope and
Extent of the Plumbing and Mechanical Services Industry and
rule 6—Membership, that relate to the eligibility for member-
ship of the organisation.

The current rules and the proposed rule amendments are set
out below—
Existing Rule

1.—NAME
The Association shall be known as “The Master Plumbers

& Mechanical Services Association of Western Australia (Un-
ion of Employers)” hereinafter referred to as “The Association”.

3.—CONSTITUTION
The Association shall comprise an unlimited number of per-

sons, firms, companies and corporations who or which have
been admitted as members in accordance with the Rules of the
Association.
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4.—SCOPE AND EXTENT OF THE PLUMBING AND
MECHANICAL SERVICES INDUSTRY

Plumbing and Mechanical Services work shall deem to be
the work and processes as described in the following clauses
but shall not be limited to or by these clauses.

Plumbing work or Plumbing trade shall also mean all work-
manship skills, trades expertise, applicable technology and
materials currently used or which may in the future be used in
connection with the design, fabrication, installation, commis-
sioning, alteration, repair and maintenance of the following
services—

(a) General plumbing, sanitary plumbing, water supply
plumbing, domestic and industrial gas fitting.

(b) Drainage—storm water sub-soil, trade waste, sewer,
nuclear waste treatment and disposal.

(a) Septic Tanks—construction and installation.
(d) Services embracing water heating, chilled water,

steam and condensate, high temperature hot water,
hot water, compressed air, oil, solar heating, con-
denser water, medical and industrial gases, vacuum,
soap, sterile-water installations and recirculated wa-
ter.

(e) General roof work, including roof and wall claddings,
gutters, downpipes and flashings.

(f) Commercial and Industrial Fire Protection.
(g) Chemical, product, commercial and industrial pipe

and ductwork installations.
(h) Ventilation, air conditioning and Refrigeration instal-

lations.
(i) Laying, altering and/or repair of mains such as wa-

ter, sewer, gas and oil reticulation.
(j) Installation and services to Industrial, Hospital, Com-

mercial and Restaurant equipment (other than
electrical services),

(k) Manufacture, installation and repair of tanks.
(l) Plumbing work shall be classed as such, wherever it

is carried out; whether in employer’s workshops, in
any class of building or structure; in construction and
development sites; in mines, ships, barges; oil rigs
and platforms; in air, space and land vehicles.

(m) As plumbing work covers such a broad spectrum of
work and the technological changes in materials and
methods, this clause can only be considered a guide
and in no way shall limit the scope of the work.\

6.—MEMBERSHIP
6.1 Eligibility
Any person, firm, company or corporation who, or which, is

or is usually an employer within the meaning of the Industrial
Relations Act 1979, or a sole trader working in, or in connec-
tion with all or any facet of the Plumbing Industry described
in Rule 4 of these Rules, shall be eligible for membership.

6.2 Classes of Membership
There shall be classes of membership of the Association as

follows—
Ordinary Members
Country Members
Industry Members
Life Members
Teaching Members
Retired Members

all of whom shall, unless the context otherwise requires, be
included in any reference to “member” wherever appearing in
these Rules and Constitution.

6.3 Ordinary Members
Ordinary members of the Association shall comprise those

individuals, sole traders, partnerships, companies or other le-
gal entities carrying on a bona fide plumbing, roofing, gas
installation, plumbing consulting, draining and/or mechanical
contracting business and the proprietor/principal/ nominee of
which shall hold a license or certificate where applicable is-
sued by the appropriate statutory authority.

Such members may be admitted to the Association upon the
endorsement of the Executive Committee.

6.4 Country Members
Country members of the Association shall comprise those

individuals, sole traders, partnerships or other legal entities
who or which meet the criteria for ordinary membership de-
fined in Clause 6.3 but whose business is operated outside the
boundaries of the 26 Perth Metropolitan Regional Shires.

Such members may be admitted to the Association upon the
endorsement of the Executive Committee.

6.5 Industry Members
Industry members of the Association shall comprise those

individuals, sole traders, partnerships, companies or other le-
gal entities carrying on a bona fide business actively engaged
in manufacture, distribution and/or servicing of the plumbing
industry interpreted in its broadest sense, and on the endorse-
ment of the Executive Committee, may be admitted to the
Association as Industry Members.

Industry members shall be ineligible to hold office, exercise
voting rights or display emblems of the Association.

6.6 Life Members
In recognition of faithful services rendered to the Associa-

tion and/or the plumbing industry by an ordinary member, a
General Meeting may elect such a member as a Life Member
of the Association.

Every nomination for the appointment of a Life Member
shall be submitted to the Executive Committee in writing and
accompanied by not less than three testimonials in support of
such application.

Because Life Membership is the highest honour which the
Association may bestow upon a member, the conferring of
Life Membership shall be restricted to not more than one nomi-
nee per annum and such nomination must be submitted to the
Annual General Meeting of members each year for approval
by that meeting.

Life Membership shall entail all the privileges and rights of
ordinary membership of the Association without payment of
fees, subscriptions, due or levies.

6.7 Teaching Members
Any person who is an approved instructor, teacher or lec-

turer in the School of Plumbing and Sheetmetal of the W.A.
Department of Technical & Further Education or any person
holding a similar position at any private institution either sec-
ondary or tertiary in nature, may apply to the Association for
teacher membership. Every application for teacher member-
ship shall include details of the qualifications held, and the
establishment or establishments at which tuition is currently
being given.

Upon endorsement by the Executive Committee such per-
sons may be admitted to membership as Teaching Members.

Teaching members shall be ineligible to hold office or exer-
cise voting rights.

6.8 Retired Members
For the purposes of this clause a Retired Member is a per-

son, sole trader, nominee of a company or other legal entity
who has sold or otherwise relinquished control or has ceased
to exercise control of a plumbing contracting organisation pre-
viously enrolled with the Association as an Ordinary member.
An application for retired membership must be made in writ-
ing to the Executive Committee and subject to a
recommendation from that Committee to the General Meet-
ing may be admitted to the Association as a Retired Member.

6.9 Admission to Membership
Admission to membership of the Association shall be con-

ditional upon compliance with the following—
(a) Members of the Association as at present constituted

at the time of the meeting adopting these Rules cre-
ating the classes of membership shall be and subject
to these rules shall continue to be members of the
Association in the applicable category for such mem-
bership.

(b) All new applicants for membership shall lodge with
the Director, a signed application on an approved
form together with a nomination fee (if applicable)
and subscription. The Director shall submit every
application received to the Executive Committee
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which shall review the suitability of the applicant
and shall—

(i) Accept the application
(ii) Reject the application
(iii) Defer action in terms of (i) and (ii) pending

further enquiries being made except that ac-
tion in terms of (i) and (ii) shall not be delayed
beyond the next scheduled meeting of the Ex-
ecutive Committee.

(c) An application by a firm, company or corporation
shall nominate a representative to the Association
who shall be a person acceptable to the Executive
Committee. The person so nominated shall represent
the firm, company or corporation if admitted to mem-
bership. The representative shall attend meetings and
vote as for the firm, company or corporation he rep-
resents and the term Member shall also mean the
representative ceasing to represent the firm or com-
pany a further representative acceptable to the
committee shall be nominated by the firm, company
or corporation.

6.10 Members Bound by the Rules and Constitution
Every applicant for membership shall, on acceptance as a

member of the Association, be bound by the Rules and Con-
stitution of the Association in force from time to time and
until he shall have formally have resigned his membership in
terms of rule 6.12 or his membership terminated in terms of
rule 6.13.

6.11 Violation of the Rules and Penalties Therefor
(a) The Executive Committee shall be empowered to

recommend to General Meeting, supported by rea-
sons in writing, the expulsion, suspension or fine of
any member on proof to the satisfaction of the Com-
mittee that such member has been guilty of—

(i) Failing to observe, or the commission, of any
breach of any of these Rules or of the Code of
Conduct or refusal to carry out any order or
direction of the Committee or of any General
Meeting in accordance with these Rules.

(ii) Divulging or making known or making use of
correspondence, business, or information
gained in a privileged position either as a mem-
ber or officer of the Association to the
advantage of the member or officer to the det-
riment of the Association or any members.

(b) The Procedure for dealing with charges against a
member for violation of the Rules shall be as fol-
lows—

(i) Any charge against any member shall be in
writing signed by the person laying the charge,
or by the Director acting on behalf of a mem-
ber or members at his or their request.

(ii) Upon notification by the Director that a charge
has been laid against a member, the Executive
Committee shall cause a notice to be sent by
Certified Mail to the member complained
against at his address as shown in the Register
of Members, ordering him to attend before the
Executive Committee to answer the charge at
a Meeting of the Executive Committee called
for that purpose and shall also send a copy of
such notice to the person laying the charge if
other than the Director and such notice shall
be sent not less than 7 clear days before the
time appointed for the meeting.

(iii) The Director shall upon application by either
party send a notice to any other member to
appear and give evidence providing that such
application is made 3 clear days before the date
of the hearing of the charge. Should either of
the two parties fail to attend, the Committee
shall take evidence and decide the case as if
all parties were present. The member charged
shall remain in attendance while all evidence
given against him is taken and shall be given

full and complete opportunity to answer the
same and to ask questions of all witnesses.

(iv) If after hearing the evidence the Committee
shall be of the opinion that the charge is sus-
tained, it shall recommend such penalty as it
thinks fit to the next General Meeting or to a
Special General Meeting, convened (inter alia)
for the purpose of considering the Executive
Committee recommendation.

(v) Upon the resolution of General Meeting to
approve, amend or reject the recommendation
of the Executive Committee in respect of pen-
alty the Director shall thereupon cause notices
of such resolution to be sent to the member
charged at the said address by Certified Mail.

(c) Effect of Expulsion and Suspension or Fine—
(i) Any expelled member shall forfeit all claim

he may have upon the funds or property of the
Association and shall remain liable for all sub-
scriptions or other monies due by him to the
date of his expulsion.

(ii) No member expelled, suspended or fined shall
be entitled to take any action or proceeding
whatsoever against the Association for or in
respect of any such fine, suspension or expul-
sion.

(Rule 6.12 is hereby disallowed as from 22/1/96 Appl 1326/
95 Order of the President)

6.12 Resignation of Membership1

Any member shall be entitled to resign from membership
of the Association upon giving at least three months written
notice to the Director, or by payment of three months mem-
bership fees in lieu of notice, but such resignation shall not
be effective until such member has paid all fees, fines, levies
or other dues payable by him under these rules to the end of
the period covered by such notice and obtains a clearance in
writing which thereupon shall be issued by the Director. Upon
his resignation taking effect a member shall cease to be bound
by and to have any rights under these Rules and must forth-
with remove all emblems or other indication of membership
from vehicles, documentation, advertising or wherever else-
where displayed.

1 Rule 6.12 is hereby disallowed as from 22/1/96 Appl 1326/95 Order of the
President

6.13 Termination of Membership
(a) If a member ceases to be eligible as a member of the

Association his membership shall be terminated.
(b) Where there is a reported alteration in the constitu-

tion of a member whether it be the formation or
dissolution of a partnership or the formation or wind-
ing up of a company the Director shall make
appropriate investigations and recommend—

(i) that existing membership or memberships
should continue in changed nomenclature
(or)

(ii) that existing membership or memberships be
terminated.

(c) If any member becomes bankrupt assigns his estate
for the benefit of his creditors (or in the case of a
partnership is dissolved or in the case of a company
is wound up except for the purpose of reconstruction
or amalgamation) such membership shall be termi-
nated.

(d) If any member fails to pay all outstanding dues by
the last day of the Association’s Financial Year such
membership shall be terminated without prejudice
to any action initiated in terms of Rule 7.5.

(e) Recommendations for termination of membership in
terms of Rule 6.13 (a)—(d) shall be submitted by
the Director to the Executive Committee for approval
and the decision of the Executive Committee shall
be recorded in the Minutes of such Executive Com-
mittee Meeting.
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6.14 Expulsion from Membership
Any member committing an offence against these Rules as

herein provided may be expelled after such notice and upon
such conditions as are set out in Rule 6.11.

6.15 Register of Members
The Director shall cause to be kept in one or more books a

register of the members of the Association with relevant par-
ticulars thereof including the name and address of the member
and the name of the representative.

Proposed rules incorporating and showing in bold distinc-
tive characters the alterations sought

(Note the proposed amendments shown in bold characters
only apply to the Full Bench matters)

1.—Name
The name of the Association is “The Master Plumbers and

Gasfitters Association of Western Australia (Union of Em-
ployers)”.

3.—Constitution
The Association will be made up of an unlimited number

of persons, firms, associations, joint ventures, companies and
corporations who or which have been admitted as members
in accordance with these Rules.

4.—Scope and Extent of the Plumbing and Mechanical
Services Industry

Plumbing and Mechanical Services work shall be deemed
to be the work and processes as described in the following
clauses but shall not be limited to or by these clauses.

Plumbing work or Plumbing trade shall also mean all work-
manship skills, trades expertise, applicable technology and
materials currently used or which may in the future be used
in connection with the design, fabrication, installation, com-
missioning, alteration, repair and maintenance of the
following services—

(a) General plumbing, sanitary plumbing, water sup-
ply plumbing, domestic and industrial gas fitting.

(b) Drainage, storm water, sub-soil drainage, trade
waste, sewer, nuclear waste treatment and disposal.

(c) Septic Tanks—construction and installation.
(d) Services embracing water heating, chilled water,

steam and condensate, high temperature hot wa-
ter, hot water, compressed air, oil, solar heating,
condenser water, medical and industrial gases,
vacuum, soap, sterile-water installations and
recirculated water.

(e) General roof work, including roof and wall
claddings, gutters, downpipes and flashings.

(f) Domestic, residential, commercial and industrial
fire protection.

(g) Chemical, product, commercial and industrial pipe
and ductwork installations.

(h) Ventilation, air conditioning and refrigeration in-
stallations.

(i) Laying, altering and/or repair of mains such as wa-
ter, sewer, gas and oil reticulation.

(j) Installation and services to industrial, hospital,
commercial and restaurant equipment (other than
electrical services).

(k) Manufacture, installation and repair of tanks.
(l) Plumbing work shall be classed as such, wherever

it is carried out; whether in employer’s workshops,
in any class or building or structure; in construc-
tion and development sites; in mines, ships, barges;
oil rigs and platforms; in air, space and land vehi-
cles.

(m) As plumbing work covers such a broad spectrum
of work and the technological changes in materi-
als and methods, this clause can only be considered
a guide and in no way shall limit the scope of the
work.

6.—Membership
6.1 Eligibility
Any person, firm, company or corporation who, or which,

is or is usually an employer within the meaning of the Act,
or a sole trader working in, or in connection with all or any
facet of the Plumbing Industry described in Rule 4 of this
Constitution, will be eligible for membership.

6.2 Classes of Membership
The Association will have the following classes of mem-

bership—
Ordinary members
Country members
Associate members
Life members
Teaching members
Student members
Retired members

all of whom will, unless the context otherwise requires, be
included in any reference to “member” wherever appearing
in this Constitution.

6.3 Ordinary Members
Ordinary Members of the Association will consist of those

persons, firms, associations, joint ventures, companies and
corporations or other legal entities carrying on a bona fide
plumbing, roofing, gas installation, plumbing consulting,
draining and/or mechanical contracting business and the
proprietor/principal/nominee of which shall hold a license
or certificate where applicable issued by the appropriate statu-
tory authority.

Ordinary Members may be admitted to the Association upon
the endorsement of the Executive Committee.

6.4 Country Members
Country Members of the Association will consist of those

persons, firms, associations, joint ventures, companies and
corporations or other legal entities who or which meet the
criteria for ordinary membership defined in Clause 6.3 but
whose business is operated outside a 58 kilometre radius of
the Registered Office of the Association.

Country Members may be admitted to the Association upon
the endorsement of the Executive Committee.

6.5 Associate Members
Associate Members of the Association will consist of those

persons, firms, associations, joint ventures, companies and
corporations or other legal entities carrying on a bona fide
business actively engaged in manufacture, distribution and/
or servicing of the plumbing industry, and on the endorse-
ment of the Executive Committee, may be admitted to the
Association as Associate Members.

Associate members will be ineligible to hold office or exer-
cise voting rights but will be eligible to display emblems of
the Association as Associate Members.

6.6 Life Members
(a) An Annual General Meeting may elect a member

as a Life Member of the Association in recognition
of faithful service rendered to the Association by
that member.

(b) Every nomination for the appointment of a Life
Member must be submitted to the Executive Com-
mittee in writing and accompanied by not less than
three testimonials in support.

(c) The conferring of Life Membership will be re-
stricted to not more than one nominee per annum.
Nomination must be submitted to the Annual Gen-
eral Meeting of members each year for approval by
that meeting.

(d) Life Membership will entail all the privileges and
rights of Ordinary Membership of the Association
without payment of fees, subscriptions, dues or lev-
ies.

6.7 Teaching Members
(a) Any person who is an approved instructor, teacher

or lecturer in plumbing, gasfitting and sheetmetal
at any training institution either secondary or ter-
tiary in nature, may apply to the Association for
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Teacher Membership. Every application for Teacher
Membership must include details of the qualifica-
tions held, and the establishment or establishments
at which tuition is currently being given.

(b) Teaching Members may be admitted to the mem-
bership of the Association upon endorsement by
the Executive Committee.

(c) Teaching Members shall be ineligible to hold of-
fice or exercise voting rights.

6.8 Student Members
(a) Any person studying to complete his or her train-

ing in plumbing at any training institution may
apply to the Association for Student Membership.
Every application for Student Membership must in-
clude details of the type of training being
undertaken and the establishment or establishments
at which it is being undertaken.

(b) Student Members may be admitted to membership
of the Association upon endorsement by the Ex-
ecutive Committee.

(c) Student members shall be ineligible to hold office
or exercise voting rights.

6.9 Retired Members
For the purposes of this clause a Retired Member is a per-

son, sole trader, nominee of a company or other legal entity,
previously enrolled with the Association as an Ordinary Mem-
ber, who has sold or otherwise relinquished control or has
ceased to exercise control of a plumbing contracting organi-
sation. Such a person may be admitted to the Association as
a Retired Member.

6.10 Admission to Membership
Admission to membership of the Association will be condi-

tional on compliance with the following—
(a) Members of the Association as it is constituted at the

time of the meeting adopting this Constitution creat-
ing the classes of membership shall be, subject to
these rules and shall continue to be members of the
Association in the applicable category for such mem-
bership.

(b) All new applicants for membership must lodge with
the Executive Director, a signed application agree-
ing to be bound by the Association’s Rules and Code
of Conduct. This application must be on an approved
form and must be lodged with a nomination fee (if
applicable) and subscription. The Executive Direc-
tor will submit every application received to the
Executive Committee which will review the suitabil-
ity of the applicant and may—

(1) Accept the application; or
(2) Reject the application; or
(3) Defer making a decision to accept or reject

the application until further enquires have been
made so long as a decision is not delayed be-
yond the next scheduled meeting of the
Executive Committee.

(c) An application by a firm, company or corporation
must nominate to the Association a representative
who must be a person acceptable to the Executive
Committee. The person so nominated will represent
the firm, company or corporation if it is admitted to
membership. The representative will attend meetings
and vote as for the member he or she represents and
the term “member” will also mean the representa-
tive of the member. If a representative ceases to
represent a member a further representative accept-
able to the Executive Committee must be nominated
by that member.

6.11 Members Bound by the Rules and Constitution
When an applicant for membership is accepted as a mem-

ber of the Association he or she will be bound by the Rules
and Constitution of the Association in force from time to time
until he or she resigns from membership in accordance with
rule 6.13 or has his or her membership terminated in accord-
ance with rule 6.14.

6.12 Violation of the Rules and Penalties Therefore
a) If the Executive Committee is satisfied that a mem-

ber has been guilty of misconduct including—
(1) Failing to observe these Rules or the Code of

Conduct;
(2) The commission of any breach of these Rules

or of the Code of Conduct;
(3) Refusal to carry out any order or direction of

the Executive Committee or of any General
Meeting in accordance with these Rules;

(4) Conduct which may reduce the standing of the
Association in the community;

(5) Conduct which may bring the Association into
disrepute

(6) Divulging or making known or making use of
correspondence, business, or information
gained in a privileged position either as a
member or officer of the Association to the
advantage of the member or officer to the det-
riment of the Association or any members.
The Committee may recommend to the Gen-
eral Meeting that the member be expelled,
suspended or fined. When it makes a recom-
mendation, the Committee must provide the
General Meeting with a written statement of
its reasons.

(b) The procedure for dealing with charges against a
member for violation of the Rules shall be as fol-
lows—

(1) Any charge against any member must be in
writing signed by the person laying the charge,
or by the Executive Director acting on behalf
of and at the request of a member or mem-
bers.

(2) When it is notified by the Executive Director
that a charge has been laid against a member,
the Executive Committee must cause a notice
to be sent by Certified Mail to the member
complained against at his or her address as
shown in the Register of Members, ordering
that member to appear before the Executive
Committee to answer the charge at a Meeting
of the Executive Committee called for that
purpose. If the person laying the charge is
someone other than the Executive Director, the
Executive Director must also send a copy of
the notice to that person at least 7 clear days
before the time appointed for the meeting.

(3) Either party may apply to the Executive Di-
rector at least three clear days before the
hearing of the charge for a notice to be sent to
any other member to appear and give evidence.

(4) If either of the two parties fails to attend, the
Executive Committee will take evidence and
decide the case as if all parties were present.

(5) The member charged must remain in attend-
ance while all evidence given against him or
her is taken and must be given full and com-
plete opportunity to answer the evidence and
to ask questions of all witnesses.

(6) If after hearing the evidence the Executive
Committee is satisfied that the charge is sus-
tained, it will recommend such penalty as it
thinks fit to the next General Meeting or to a
Special General Meeting convened (inter alia)
for the purpose of considering the Executive
Committee recommendation.

(7) The General Meeting may make a resolution
to approve, amend or reject the recommenda-
tion of the Executive Committee in respect of
penalty. The Executive Director must then
cause notices of this resolution to be sent by
Certified Mail to the member charged at his
or her address as shown in the Register of
Members.
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(c) Any expelled member shall forfeit all claim he may
have upon the funds or property of the Association
and shall remain liable for all subscriptions or other
monies due by him to the date of his expulsion.

6.13 Resignation of Membership
(a) Any member of the Association may resign by giving

written notice of resignation addressed to the Asso-
ciation.

(b) The notice of resignation in (a) must be given to the
Association by—

(1) delivering it personally to the Association’s
office at the Association’s registered address;
or

(2) sending it by certified mail to the registered
address or the address of the Association
shown in the Perth “White Pages” telephone
directory.

(c) A member’s notice of resignation takes effect on the
day on which it is served on the Association or on a
later day specified in the notice but the member re-
mains responsible for any subscriptions, fees, levies
or fines owing up to and including the date of termi-
nation of membership.

(d) Where a member’s subscription has expired and has
not been renewed, on expiration of a period of three
months, the membership expires but the member shall
be responsible for any subscriptions, fees, levies or
fines owing up to and including the date of termina-
tion of membership.

(e) Where a member’s notice of resignation takes effect,
the member will cease to be bound by and have any
rights under these Rules and must immediately re-
move all symbols or other indication of membership
from vehicles, documentation, advertising or wher-
ever else it is displayed by the member and
immediately pay all arrears in membership.

6.14 Termination of Membership

(a) The membership of any member who ceases to be
eligible as a member of the Association will be ter-
minated immediately.

(b) Where there is a reported alteration in the constitu-
tion of a member whether it be the formation or
dissolution of a partnership or the formation or wind-
ing up of a company the Executive Director must

make appropriate investigations and recommend to
the Executive Committee—

(1) that existing membership or memberships
should continue in changed nomenclature; or

(2) that existing membership or memberships be
terminated.

(c) The membership of any member who becomes bank-
rupt, assigns his or her estate for the benefit of his
or her creditors, is dissolved or wound up (except
for the purpose of reconstruction or amalgamation)
will terminate immediately.

6.15 Register of Members
(a) The Executive Director shall cause to be kept a reg-

ister of members of the Association showing the name
and residential address of each member and details
of the financial status of each member in respect of
his or her membership.

(b) The register of members of the Association is to be
made available by the Association for inspection by
such persons as are authorised by the Registrar, at
such times as are appointed by the Registrar, at the
office of the Association.

(c) The Executive Director shall cause the register of
members of the Association to be purged on not less
than 4 occasions in each year by striking off the
names of members whose membership has ended
under section 64A or 64B of the Act or under these
Rules.

6.16 List of Office Bearers
The Executive Director shall cause to be kept a list of the

names, residential addresses and occupations of persons hold-
ing office in the Association.

The matter has been listed before the Full Bench on 28 July
1999.

A copy of the rules of the organisation and the proposed rule
amendments may be inspected at my office, 16th floor, Na-
tional Mutual Centre, 111 St George’s Terrace, Perth.

Any organisation registered under the Industrial Relations
Act 1979, or any person who satisfies the Full Bench that he
has a sufficient interest or desires to object to the application
may do so by filing a notice of objection in accordance with
the Industrial Relations Commission Regulations 1985.

25 May 1999
R. C. LOVEGROVE,

Deputy Registrar.


