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Absence Without Leave
Act�Interpretation of
Allowances�See also specific heading, e.g. Isolation Allowance,

Industry Allowance, Meal Money�(Includes Special Rates and
Provisions)

Annual Leave�(Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards�(Includes specified sub-headings, First Awards, New

Awards, Area, Scope, Coverage, Cancellations, Award-Free,
Respondency)

Board of Reference
Board and Lodging�(Includes Accommodation)
Bonus�(Includes Incentive Payments)
Breach of Award
Capacity to Pay�Includes Inability to Pay
Casual Work�(Includes loadings applicable to such work and nature

of casual employment)
Classification�(Includes Reclassification)
Clothing�(Used when clothing is/is not provided and for clothing

allowances)
Common Rule�(Used in relation to Awards being or becoming

Common Rule awards)
Comparative Wage Justice�See also Nexus�(Includes Relativities)
Compassionate Leave�(Includes Bereavement Leave)
Compensation�See also specific heading, e.g. Redundancy, Long

Service Leave�(Includes compensation for unfair dismissals)
Conference�(Includes such matters as jurisdiction arising out of)
Confined Space
Consumer Price Index
Contract of Service�(Used in relation to Section 29 (2) applications)
Contract out of Award
Custom and Practice
Dangerous Work
Date of Operation�(Includes Retrospectivity, Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee�(Used in such cases as whether person is an employee or

independent contractor or agent)
Enforcement of Awards/Orders
Entry: Right of
Hours of Work
Industrial Action�(Includes Work-to-Rule, Picketing, Stop Work

Meeting, Strike, Bans, Lockouts)
Industrial Matter
Industry�(Used re questions of extent and meaning of specified

industry)
Industry Allowance
Interpretation�Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions�(Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call�(Includes Stand by)
Order�(Includes Cancellation of Order)
Over Award Payment
Overtime�(Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference�(Includes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment�(Includes Severance Pay)
Reinstatement
Registration�See Unions
Rest Periods�(Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Termination�(Includes Dismissal, Wrongful/Unfair Dismissal)
Training
Transfer
Travelling�(Includes Travelling Allowance and Travelling Time)
Unfair Discrepancy
Unions�(Includes Direction for Observance of Rules, Registration,

Rules, Enforcement of Rules, Coverage/Constitutional Coverage,
Dues, Membership, Cancellations, Exemptions)

Utilisation of Contractors
Victimisation
Wages�(Includes Catch-up Margins, Payment by Results, Piece

Work, Minimum Wage)
Work Value
Worker Participation
Workers Compensation
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CUMULATIVE DIGEST
MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 79 PART 2, SUB PART 7.

NOTE: 1 Denotes Industrial Appeal Court Decision 3 Denotes Commission in Court Session Decision
2 Denotes Full Bench Decision 4 Denotes Decision of President

Page

ABSENCE WITHOUT LEAVE
2Appeal against the Decision on the Commission (78WAIG4476) re Application for reinstatement on the grounds of unfair dismissal -

Appellant Union argued that the Senior Commissioner erred in holding that the facts as found constituted an "assault" and
thereby determined the Application on a wrong basis, further that if an assault did occur the Senior Commissioner's discretion
miscarried in that it was not reasonably open to the Commission to conclude that the termination of the employee's
employment was not harsh, unjust or an unreasonable exercise of the employer's legal right to terminate the contract in all the
circumstances - Full Bench reviewed relevant case law referring to discretion at first instance which established that unless the
Appellant established that the exercise of the discretion miscarried then the Full Bench may not interfere with the Decision
appealed against - President found that the circumstances surrounding the incident were minor and that the Commission
exercising its discretion had caused an unreasonable outcome - Case law referred to was applied to by the President who found
that the Commission failed to consider all the present and relevant circumstances of the dismissal including the employees
good service and behaviour record and thus, failed to deal with the employee differently to dismissal - Full Bench applied case
law and found that there was no error of law or fact and as such the Decision could not be interfered with - Dismissed by
Majority - AUTO, FOOD, METAL, ENGIN UNION -v- Dampier Salt Operations Ltd - APPL 1986 of 1998 - Full Bench -
SHARKEY P/COLEMAN CC/GREGOR C - 23/08/99 - Other Mining ....................................................................................... 2305

ACT—INTERPRETATION OF
3State Wage Case 1999 - Commission in Court Session reviewed whether to give effect to the Decision of the Full Bench of the

Australian Industrial Relations Commission re the Safety Net Review Wages - Wage and increase in the Adult Minimum
Wage - Chamber of Commerce and Industry and the Minister for Labour Relations submitted detailed submissions on the State
Economy - Trades and Labor Council argued that there were good reasons not to give effect to the National Wage Case
Decision, these go to the Commission's lack of power to formulate principle's consistent with the statutory framework of the
Act given the limitations imposed by section 51(2) - TLC further argued that in it's "Statement of Principles" the Commission
had erected an edifice based on the federal wage fixing system which goes beyond its power, the present wage fixing systems
imports elements of the federal jurisdiction without the statutory protection of the Workplace Relations Act, this gives rise to
uncertainty and in consistency in its operation - Australian Mines and Metals Association, Chamber of Commerce and Industry
and Master Builders Association were concerned effect should be given, nothing had changed since the last Decision in June
1998 to warrant a departure from that course - Minister for labour Relations argued that in giving effect to the National Wage
Case Decision the Commission should retain the form and substance of the Statement of Principles and in particular the
Enterprise Bargaining and Special Case Principles - Commission in Court Session found that no good reason not to give effect
to the National Wage Decision with the Safety Net Adjustments, that the Adult Minimum Wage was an integral part of the
National Wage Decision - CICS concluded that in the Application of the Principles, this Commission should not be bound by
them differently from that the AIRC was bound - Statement of Principles-July 1999 and General Order Issued - (Commission's
own motion) -v- Trades and Labor Council of Western Australia & Others - APPL 812 of 1998;APPL 609 of 1999 -
Commission in Court Session - COLEMAN CC/GREGOR C/BEECH C - 06/07/99 - Various.................................................... 1847

1Appeal against the Decision of Full Bench (79 WAIG 23) re Unfair Dismissal and Adjournment - Appellant argued that the Full
Bench erred in law, a) by construing "a proceeding in a court" in s471B of the Corporations Law to include proceedings of the
Western Australian Industrial Relations Commission, b) by holding that to interpret the section otherwise would be to defeat
the object and intention of the Corporations Law, contrary to s109H, c) in holding that by the Industrial Relations Act 1979 the
Parliament of Western Australia intended to create a court of the Commission, d) by finding that s556 of the Corporations Law
was irrelevant to the Appeal - Industrial Appeal Court found that the Commissioner and Full Bench of the Commission
correctly found that, for the present purposes, the matter was a proceeding in a Court against a company being wound up, and
that the leave of a Court was required before the matter could proceed further - Dismissed - Mr P Helm -v- Hansley Holdings
Pty Ltd (Under Administration) - IAC 1 of 1999 - Industrial Appeal Court - Kennedy J./Anderson J./Parker J. - 23/06/99.......... 1860

1Appeal against Decision of Full Bench (79 WAIG 955)re Unfair Dismissal and allegedly denied contractual entitlements - Appellant
appealed the Full Bench Decision that allowed the Appeal and overturned the Decision of the Single Commissioner -
Appellant argued that the Commission erred in law in failing to find that the preconditions prescribed for lodgement of an
application pursuant to the regulations had not been met, consent could not be given other than by the Registrar and no prior
consent given by the Registrar - Further the Application was not lodged or filed with the Commission within the 28 day time
limit and the scheme of the legislation is such that a matter cannot be referred to the Commission under section 29 of the
Industrial Relations Act 1979 until the application has been filed and/or lodged -Industrial Appeal Court found that the Full
Bench was not in error in relation to the Decision of this Appeal - IAC found that "refer" meant "to hand over or submit for
information, consideration, decision etc, to send or direct" and that the section empowered a party to send on or direct a dispute
to the Commission - IAC also found that lodgement of the unfair dismissal application was complete once the facsimile
transmission of Form 1 was received in the Registry of the Commission - Dismissed - Swan Television and Radio Broadcasters
Limited trading as STW Channel 9 Perth -v- Mrs G Satie - IAC 2 of 1999 - Industrial Appeal Court - Anderson J./Scott
J./Parker J. - 23/06/99 ................................................................................................................................................................... 1863

2Appeal against Decision of Commission (78WAIG4912) re Application for Compensation on the grounds of Unfair Dismissal,
Dismissed for Want of Jurisdiction - Appellant argued that the Learned Commissioner erred in holding the Commission had no
jurisdiction, pursuant to Section 29, in relation to an Applicant whose employment was governed by an award of the Australian
Industrial Relations Commission, erred in holding that clear words would be necessary to indicate that the remedies available
under the WA Industrial Relations Act were available to employees regulated under the Federal system, erred in not finding
that the Act contained no express limitations which would prevent a person whose employment was regulated under the
Federal system from making an application under Section 29, erred in holding that the remedies under the Federal system,
erred in law and discretion miscarried in that the definitions of 'employee', 'industrial matter' and 'industry' were to be
interpreted within the boundaries of the State Industrial Relations system, erred in having regard to irrelevant matters and in
irrelevant provisions, erred in law and discretion miscarried in that he failed to properly apply the principles of statutory
interpretation and to consider whether the Act could be applied, erred in failing to have regard to relevant provisions of the
Act, erred in interpreting the relevant Award, erred in law in that he purported to use extrinsic aids to interpret the Act and in
doing so he misinterpreted or interpreted out of context some of those aids, erred in law when he found that there was direct or
indirect inconsistency between the Act and the Award and erred in jurisdictional issues - Full Bench found on a number of
relevant issues and found that there was no direct or indirect inconsistency, the Federal law was intended to supplement, the
State Law, which was recognised by the Minister as being superior, further found that State Law can co-exist with the
Commonwealth Act in relation to Commonwealth Law or Awards - Full Bench found the Appeal be Upheld and Decision
made at first instance be Quashed - Upheld and Ordered Accordingly - Mr W Hull -v- City of Mandurah - APPL 2206 of 1998
- Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 24/06/99 - Government Administration............................................. 1874
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ACT—INTERPRETATION OF— continued
Application for reinstatement on the grounds of unfair dismissal - Commission primarily looked at the Question of Jurisdiction,

Question of Summary Dismissal, Respondent's Reasons for Summary Dismissal, Question of Fact as to Misconduct, Various
Complaints and the Question of Unfair Dismissal - Applicant argued that the dismissal was unfair because the dismissal was
effected without notice or payment of notice by the Respondent's Chief Executive Officer and was of a summary nature -
Respondent argued that the Commission had no jurisdiction to deal with a Federal matter and the Applicant was dismissed
with the terms of the contract of employment and not summarily dismissed for misconduct - Further and better particulars filed
by the Respondent also indicated that the Applicant was dismissed for making threats and abusing, intimidating and actually
physically attacking other employees - Commission found that the dismissal was harsh, oppressive and unfair, there were
fundamental breaches and denial of natural justice - Matter of remedy referred for Hearing - Decision issued - Mr DJ Cooling -
v- City of Geraldton - APPL 2151 of 1997 - CAWLEY C. - 08/07/99 - Local Government  ....................................................... 2030

3Application for variations to awards re Arbitrated Safety Net Adjustment, by consent save Date of Operation referred to CICS
(79WAIG33)- Industrial Appeal Court upheld Appeal (79WAIG945), found that the Appeal be allowed because there was no
delivery of an Order signed by the Commission in July 1998 -Remitted to determine the question of any consideration of
retrospective effect to the Commission in Court Session for further hearing and determination according to law - Applicant
Union argued that as a matter of merit the operative dates for the variations to each award should be made retrospective to the
respective dates of hearing - Respondents argued that there was no jurisdiction for consideration of these claims under the
Special Case principle - Commission in Court Session unanimously found that the Orders provide for retrospectivity of effect
of the Safety Net Adjustment variations to these awards to the respective dates of hearing in July - Granted - LIQUOR,
HOSPITALITY & MISC -v- Communicare & Others - APPL
1023,1026,1028,1034,1035,1036,1042,1046,1051,1052,1055,1057,
1060,1063,1065,1066,1067,1068,1069,1070,1074,1079,1082,1083,
1085,1086,1087,1088,1089,1091,1092,1093,1094,1095,1096,1097, 1100,1101,1102 of 1998 - Commission in Court Session -
COLEMAN CC/CAWLEY C./BEECH C - 05/08/99 - Various.................................................................................................... 2096

Complaint pursuant to s.57 of the Workplace Agreements Act -Chambers summons issued pursuant to procedures of the local courts-
Defendant raised question regarding jurisdiction and argued procedures not permitted by virtue of Regulation 3(1) of the
Industrial Relations (Industrial Magistrates Court) Regulations 1980-Industrial Magistrate reviewed history of legislation on
what Parliament had intended and considered that it clearly intended that distinctive practice and procedure be followed for
general jurisdiction and prosecution jurisdiction-Further, Regulation 3(1) continues to be operative so far as it is not
inconsistent with Act and that it obviously applies in matters falling under the prosecution jurisdiction -Industrial Magistrate
found that Complainant's application was competent and proposed to make orders in terms sought -Ordered Accordingly. - W
Piyasena -v- Zoological Gardens Board - CP 107 of 1999 - Industrial Magistrate - Cicchini IM - 12/08/99 - --   ........................ 2626

Application re unfair dismissal-Preliminary matters argued relating to jurisdiction, timing of application (premature) and if demotion
amounts to a dismissal-Respondent raises jurisdiction question-Can a claim be made pursuant to section 29 of the Act in
respect of a "teacher"-Suggesting appropriate course via S.23B-Commission found specific provision did apply to exclusion of
general provisions -Found also that application pre-empted decision therefore no basis upon which the applicant could
proceed-Matters dismissed-Ordered accordingly. - Ms VL Longley -v- Director General Of Education Of The Education
Department Of Western Australia - APPL 518 of 1999 - SCOTT C. - 27/08/99 - Government Administration............................ 2643

Application for interpretation of award-Applicant argued that the Area and Scope and the Second Schedule-List of Respondents to the
Award in relation to the industries of electroplaters and anodisers covers and employee of the employer in terms of
classification prescribed in the Wages and Supplementary Payments clause-31 of the Award -Commission examined relevant
case law and the Award and put forward that the Area and Scope of the Award is of the type which refers to a specific industry
as named in the Second Schedule to the Award and the meaning of those industries are to be determined by the description of
term in the list of respondents-This means that, there is no necessity to go beyond the plain words used in the headings in the
List of Respondents for the purpose of determining the Scope of the industries covered by the Award-Therefore as stated by
the Commission it is not necessary to determine the common object between employee and employer to determine the limits of
the industry-Further, it was determined by the Commission that it was clear that by adopting the ordinary and natural meaning
of the words to describe the industries of firstly electroplates and anodisors, and secondly that of galvanising the industries
involve separate processes and are different-As the Respondent's business does not unitlise electricity in the galvanising
process Commission found that it could not accept the Applicant's submission-Declared accordingly. - AUTO, FOOD,
METAL, ENGIN UNION -v- Hartway Galvanisers - APPL 265 of 1999 - KENNER C - 05/10/99 - Electrical  ......................... 3057

Conference Referred re payment of allowance in relation to promotional position-Applicant argued that the employee in question is
entitled to a higher level within her promotional position consequently seeking that the allowance prescribed for that position
be retrospectively paid and paid at a higher rate-The Respondent argued that the matter involves the enforcement of the Award
and is a matter within the exclusive jurisdiction of the Industrial Magistrate-Commission found that to determine the matter
would require the Commission to exercise judicial powers for the purpose of either interpretation of the Award or the
enforcement of the Award-It was further determined by the Commission that there appeared to be no requirement for the
exercise of arbitral powers to establish according to equity, good conscience and the substantial merit of the matters, a new
entitlement which did not already exist -Dismissed. - INDEPENDENT SCHOOLS SAL OFFIC -v- The Sisters of Mercy Perth
(Amalgamated) Inc & Other - CR 167 of 1998 - SCOTT C. - 19/10/99........................................................................................ 3458

2Appeals against the Decision of the Commission (79WAIG 829) re Variation of Mineral Sands Industrial Award 1991 - Appellants
argued that the Commissioner erred in holding that he did not have jurisdiction to hear and determine the issue of jurisdiction,
further the Commissioner failed in his duty in failing to attempt to conciliate or continue to conciliate the issue between the
parties - Further the Commissioner also erred in holding that he did not have jurisdiction to hear and determine the Application
- Full Bench found that the primary question in this matter was whether the Commission had jurisdiction to entertain the
Application at first instance and make the Orders sought - Full Bench found that the matters would fall within the definition of
industrial matter where persons are not currently employed - Full Bench found there was jurisdiction and this was an industrial
matter - Both appeals Upheld - CONSTRUCTION, MINING, ENERGY & Others -v- RGC Mineral Sands Limited & Other -
APPL 345,398 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/11/99 - Mining........................................ 3529

2Cross Appeal against decision of Commission (79 WAIG 1192) re Application for contractual entitlements - Appellant argued
Commission erred in law in determining the entitlement and awarding cost to Respondent - First Respondent argued that the
Applicant was not an employee for the purposes of the Minimum Conditions of Employment Act 1993 - Full Bench reviewed
authorities, I.R. Act and MCE Act 1993 and found that in relation to Appeal No. 512/99 error was established and s.26(3) of
Act should have been complied with - Upheld and Quashed - No error, discretionary or otherwise, established on the grounds
of appeal in relation to Appeal No. 507/99 - Dismissed - Mr GB Oates -v- Sanders Executive Pty Ltd - APPL 507,512 of 1999
- Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 09/11/99 - Property Services ........................................................ 3543

2Appeal against the Decision of the Commission (79WAIG2026) re Unfair Dismissal - Appellant argued that the learned
Commissioner erred in law in founding that the Commission had jurisdiction to deal with an application pursuant to Section
29(1)(b) of the Act where the Applicant cites a separate and incorrect legal entity as employer on Notice of Application -
Further the Commissioner erred in law pursuant to Section 29(2) in hearing and determining the Applicant's claim since the
claim was lodged more than 28 days after the termination of the Applicant end and the Commissioner erred in law and his
discretion miscarried in substituting Respondent in Application - Full Bench found that the crux of the Appeal was that the
Commission was precluded after 28 days had elapsed from the date of dismissal from substituting one company for the other
as Respondent when they were separate legal entities - Full Bench found that the Commission had the procedural powers to
correct the name of the Respondent as the employer and had acted within the jurisdiction of the Act - Dismissed - The Old
Ferry Company Pty Ltd -v- Mr MG Bertelli - FBA 10 of 1999 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 17/11/99
- Boat  .......................................................................................................................................................................................... 3547
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ALLOWANCES
3Location Allowance - Chamber of Commerce and Industry of WA application to rescind General Order No. 975 of 1998 on location

allowances and issue a new General Order to commence on or after the first day of July 1999 - Section 50 parties afforded the
opportunity to be heard - No objections were received to the proposed new General Order - General Order Issued - Chamber of
Commerce & Industry of Western Australia -v- Hon Minister for Labour Relations & Others - APPL 690 of 1999 -
Commission in Court Session - CAWLEY C./BEECH C/KENNER C - 28/06/99 - General ........................................................ 1843

Application to vary award re Away From Home and Camping Allowances - Parties sought to bring allowances in line with similar
changes to the relevant allowances in the Public Service Award - Commission was satisfied that the variation sought fell within
the Principles and should issue - Granted - The West Australian Government Railways Commission -v- The Australian Rail,
Tram and Bus Industry Union of Employees, West Australian Branch & Others - APPL 436 of 1999 - BEECH C - 17/06/99 -
Rail Transport ............................................................................................................................................................................... 2020

Application to vary award re Away From Home and Camping Allowances - Parties sought to vary award in line with similar changes
to the relevant allowances in the Public Service Award - Railway Classification Board was satisfied that the variation sought
fell within the Principles and should issue - Granted - The West Australian Government Railways Commission -v- West
Australian Railways Officers' Union - R 1 of 1999 - Railways Classification Board - BEECH C - 17/06/99 - Rail Transport...... 2073

Application for true interpretation of clause 18(5)(a) of the Public Service Award - Applicant argued that, occasionally, the agreement
provided less return to the officers than if it had been applied in particular circumstances - Commission found the words to be
interpreted clear and ambiguous - Clause 18(5) enables an agreement to be made in accordance with a formula, that an officer
is on out of hours contract - Commission found that the answer concerning the validity of an agreement entered into between
the parties depends on an agreement being registered as an Order, Agreement or Award - The Civil Service Association of
Western Australia Incorporated -v- Chief Executive Officer Ministry of Justice - APPL 1777,2146 of 1998;P 47 of 1998;APPL
25 of 1999 - Public Service Arbitrator - GREGOR C - 19/07/99 - Government Administration ................................................... 2231

2Appeal against the Decision of Commission (79WAIG272) re Allegedly denied Contractual Entitlements - Appellant argued that the
Commissioner erred when the Order Issued as "that this Application shall be and is hereby Discontinued" and that no Decision
was given - Thus, the two matters of the Appeal were that there was a claim relating to the purchase of a motor vehicle by the
Appellant at the time of termination and that no decision was given by Commissioner in relation to an amount allegedly
withheld by the Respondent - Full Bench found that it was for the Appellant at the first instance to establish his case, not the
Respondent - Further the Full Bench found that there was no merit in the Appeal which could succeed thus the Appeal was
dismissed - On the question of whether the extensions of time sought in order to enable the Appeal to be filed (and proceeded
with) out of time - Full Bench found that it was unjust to the Respondent to allow the Appeal out of time after an inordinate
length of time had elapsed for no good reason - Full Bench did not allow extension of time and thus Dismissed the Application
to extend time within which to Appeal - Dismissed - Mr AR Hall -v- Moran Healthcare Group (WA) Pty Ltd - FBA 2 of 1999 -
Full Bench - SHARKEY P/SCOTT C./KENNER C - 09/11/99 - Health ...................................................................................... 3184

2Appeals against decision of Commission re Discovery (1502 of 1998) of documents and against decision of Commission (2176 of
1998) re dismissal and awarding of costs in 555 of 1998-Appellant (1502 of 1998) argued that the Commission erred in law in
ordering the production of documents by the Applicant's agent-Appellant argued (2176 of 1998) that the Commission erred in
law in finding that the applicant resigned and erred in awarding costs-Full Bench examined the evidence and applied law and
by majority determined that the Commission did not err in ordering the discovery of documents, that the Commission did not
err according to law in awarding costs and did not err in law in dismissing the application for unfair dismissal-Dismissed. -
Miss PJ Pisconeri -v- Laurens & Munns Incorporating Munns Nominees Pty Ltd & George Laurens (WA) Pty Ltd - APPL
1502,2176 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 22/10/99.............................................................. 3187

2Appeal against the Decision of the Commission (79WAIG607) re Unfair Dismissal and allegedly denied Contractual Entitlements -
Appellant argued that Commissioner mis-exercised his discretion in ordering that the Application be discontinued - Further,
after granting a further extension of time for the Declaration of Service beyond the notice given, failed to give notice of the
intention to proceed with the discontinuance of the Application - Full Bench found that the Commissioner's direction was
miscarried and the Appellant was wrongly deprived of an opportunity to be heard that resulted from a denial of natural justice,
thus quashing the initial Order of Discontinuance - Upheld - Ms DE Sulman -v- Waratah Child Care Centre - APPL 149 of
1999 - Full Bench - SHARKEY P/PARKS C/SCOTT C. - 15/10/99 - Child ................................................................................ 3196

2Appeal against the Decision of Commission given by Railway Classification Board (79WAIG612) re Withdrawal of Interstate Passes
- Appellant argued that Railway Classification Board erred as a matter of law in not dismissing matter on the grounds that it
was not validly made and it was without jurisdiction, erred and miscarried its discretion in deciding the matter and relying in
its decision facts pertaining to interstate travel pass arrangements and erred and miscarried its discretion in making the Order -
Full Bench found that Westrail's decision to revoke the travel pass was not fair and not justifiable, the action was unfair and
warranted the Commission's intervention - Further, there was no jurisdiction in the Railway Classification Board to entertain
the application or to make orders insofar as either related to former employees, particularly retired employees - Full Bench
Upheld appeal in one respect, varying the Order made in the first instance by deleting all references to former employees -
Upheld and Varied in part, otherwise Dismissed - Western Australian Government Railways Commission -v- West Australian
Railways Officers Union - APPL 266 of 1999 - Full Bench - SHARKEY P/GREGOR C/PARKS C - 26/10/99 - Railway.......... 3199

Conference Referred re payment of allowance in relation to promotional position-Applicant argued that the employee in question is
entitled to a higher level within her promotional position consequently seeking that the allowance prescribed for that position
be retrospectively paid and paid at a higher rate-The Respondent argued that the matter involves the enforcement of the Award
and is a matter within the exclusive jurisdiction of the Industrial Magistrate-Commission found that to determine the matter
would require the Commission to exercise judicial powers for the purpose of either interpretation of the Award or the
enforcement of the Award-It was further determined by the Commission that there appeared to be no requirement for the
exercise of arbitral powers to establish according to equity, good conscience and the substantial merit of the matters, a new
entitlement which did not already exist -Dismissed. - INDEPENDENT SCHOOLS SAL OFFIC -v- The Sisters of Mercy Perth
(Amalgamated) Inc & Other - CR 167 of 1998 - SCOTT C. - 19/10/99........................................................................................ 3458

Conference Referred re payment of allowance for height, dirt and confined space-The background to the claim is a 1988 Board of
Reference decision which decided that certain allowances in Clause 18 of the Metal Trades (General) Award were applicable
to trade persons working at the Respondent's Herne hill Quarry-Applicant sought payment of the allowance for quarry
workers-Commission examined the evidence and conducted an inspection of the quarry and determined that if it was to issue a
formal order the evidence supports the payment of an allowance for dirt and confined space only-Matter adjourned for further
consideration by the parties. - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch
-v- Pioneer Concrete (WA) Pty Ltd - CR 332 of 1998 - BEECH C - 21/10/99.............................................................................. 3464

ANNUAL LEAVE
2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and

allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
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ANNUAL LEAVE— continued
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

Application for unfair dismissal-Applicant argued that dismissal was unfair because when she commenced full time from part time
she inquired re the provisions of annual leave, sick leave and superannuation-A contract of employment was prepared and she
was asked to sign when she refused she was terminated-Respondent argued that the termination occurred for the reasons that
errors were identified in the Applicant's work when she did the full time job and that she did not comply with directions from
Respondent-Commission found that the conduct of the Applicant provided reasonable cause for the termination and given the
circumstances in which it occurred was not unfair -Dismissed. - Mrs CP Mulligan -v- Dr LR Winlo - APPL 2408 of 1997 -
PARKS C - 08/07/99 - Medical .................................................................................................................................................... 2044

APPEAL
1Appeal against the Decision of Full Bench (79 WAIG 23) re Unfair Dismissal and Adjournment - Appellant argued that the Full

Bench erred in law, a) by construing "a proceeding in a court" in s471B of the Corporations Law to include proceedings of the
Western Australian Industrial Relations Commission, b) by holding that to interpret the section otherwise would be to defeat
the object and intention of the Corporations Law, contrary to s109H, c) in holding that by the Industrial Relations Act 1979 the
Parliament of Western Australia intended to create a court of the Commission, d) by finding that s556 of the Corporations Law
was irrelevant to the Appeal - Industrial Appeal Court found that the Commissioner and Full Bench of the Commission
correctly found that, for the present purposes, the matter was a proceeding in a Court against a company being wound up, and
that the leave of a Court was required before the matter could proceed further - Dismissed - Mr P Helm -v- Hansley Holdings
Pty Ltd (Under Administration) - IAC 1 of 1999 - Industrial Appeal Court - Kennedy J./Anderson J./Parker J. - 23/06/99.......... 1860

1Appeal against Decision of Full Bench (79 WAIG 955)re Unfair Dismissal and allegedly denied contractual entitlements - Appellant
appealed the Full Bench Decision that allowed the Appeal and overturned the Decision of the Single Commissioner -
Appellant argued that the Commission erred in law in failing to find that the preconditions prescribed for lodgement of an
application pursuant to the regulations had not been met, consent could not be given other than by the Registrar and no prior
consent given by the Registrar - Further the Application was not lodged or filed with the Commission within the 28 day time
limit and the scheme of the legislation is such that a matter cannot be referred to the Commission under section 29 of the
Industrial Relations Act 1979 until the application has been filed and/or lodged -Industrial Appeal Court found that the Full
Bench was not in error in relation to the Decision of this Appeal - IAC found that "refer" meant "to hand over or submit for
information, consideration, decision etc, to send or direct" and that the section empowered a party to send on or direct a dispute
to the Commission - IAC also found that lodgement of the unfair dismissal application was complete once the facsimile
transmission of Form 1 was received in the Registry of the Commission - Dismissed - Swan Television and Radio Broadcasters
Limited trading as STW Channel 9 Perth -v- Mrs G Satie - IAC 2 of 1999 - Industrial Appeal Court - Anderson J./Scott
J./Parker J. - 23/06/99.................................................................................................................................................................... 1863

2Appeal against the Decision of the Commission (78 WAIG 3572)re Application for allegedly denied contractual entitlements -
Appellant argued that the Learned Commissioner erred in law in concluding that there was no requirement to attribute meaning
to the words "Local Officers (WA) Award, failed to give any adequate weight to relevant evidence which supported the
meaning to the words - Further erred in law by concluding the contract was varied by consent of the parties as evidenced by
their subsequent conduct - Full Bench questioned whether a term or terms should be implied that the balance of the award
should represent the terms of the contract of employment and apply to the sort of benefits claimed as entitlements in these
proceedings - Full Bench found that the Commissioner had erred in law, the Commissioner should of determined that the
Appellant was not paid overtime when additional hours were worked in excess of the agreed working time, was not paid
annual leave loading, was not paid the requisite increases in salary or wage under the award at all times and was entitled to
claim and be paid those amounts which were claimed - Upheld in Part - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 10/06/99 - Personal Services...................................... 1867

2Appeal against Decision of Commission (78WAIG4912) re Application for Compensation on the grounds of Unfair Dismissal,
Dismissed for Want of Jurisdiction - Appellant argued that the Learned Commissioner erred in holding the Commission had no
jurisdiction, pursuant to Section 29, in relation to an Applicant whose employment was governed by an award of the Australian
Industrial Relations Commission, erred in holding that clear words would be necessary to indicate that the remedies available
under the WA Industrial Relations Act were available to employees regulated under the Federal system, erred in not finding
that the Act contained no express limitations which would prevent a person whose employment was regulated under the
Federal system from making an application under Section 29, erred in holding that the remedies under the Federal system,
erred in law and discretion miscarried in that the definitions of 'employee', 'industrial matter' and 'industry' were to be
interpreted within the boundaries of the State Industrial Relations system, erred in having regard to irrelevant matters and in
irrelevant provisions, erred in law and discretion miscarried in that he failed to properly apply the principles of statutory
interpretation and to consider whether the Act could be applied, erred in failing to have regard to relevant provisions of the
Act, erred in interpreting the relevant Award, erred in law in that he purported to use extrinsic aids to interpret the Act and in
doing so he misinterpreted or interpreted out of context some of those aids, erred in law when he found that there was direct or
indirect inconsistency between the Act and the Award and erred in jurisdictional issues - Full Bench found on a number of
relevant issues and found that there was no direct or indirect inconsistency, the Federal law was intended to supplement, the
State Law, which was recognised by the Minister as being superior, further found that State Law can co-exist with the
Commonwealth Act in relation to Commonwealth Law or Awards - Full Bench found the Appeal be Upheld and Decision
made at first instance be Quashed - Upheld and Ordered Accordingly - Mr W Hull -v- City of Mandurah - APPL 2206 of 1998
- Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 24/06/99 - Government Administration............................................. 1874

2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and
allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
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between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

2Appeal against Decision of Public Service Arbitrtor (79WAIG245) re First Salary Increase for the Enterprise Agreement - Operative
Date - Appellant argued that Public Service Arbitrator erred in law and exceeded its jurisdiction by in effect allowing
retrospectivity of the Industrial Agreement - Appellant further argued that the Act does not allow for the variation of an
industrial agreement unless the variation is concerned with the standing down of an employee, the Arbitrator erred in fact in
finding that the first Respondent proceeded to ballot its members on the basis that the operative date for pay increases would be
4 November 1998, when such finding was inconsistent with the submissions advanced by the Advocate for the Respondent -
Further, the Arbitrator erred in fact in finding that the Appellant confirmed the date of notification of the ballot outcome was
endorsed for the purposes of the operative date of the first pay increase which was inconsistent with the Statement of Agreed
Facts - Full Bench found that the Decision of the Arbitrator was a discretionary decision which does not vary an industrial
agreement, therefore, there was merit in the first ground of Appeal - Full Bench further found that the Arbitrator did not err in
law or act in excess of its jurisdiction in making the Order, therefore there was no merit in the second ground of Appeal - Full
Bench found that the facts relied upon by the Appellant were incorrect and incomplete, therefore there was no merit in the third
and fourth grounds of Appeal - Dismissed - Director General, Ministry for Culture and the Arts -v- The Civil Service
Association of Western Australia Incorporated & Others - APPL 189 of 1999 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 16/07/99 - Government Administration ........................................................................................................... 2091

3Application for variations to awards re Arbitrated Safety Net Adjustment, by consent save Date of Operation referred to CICS
(79WAIG33)- Industrial Appeal Court upheld Appeal (79WAIG945), found that the Appeal be allowed because there was no
delivery of an Order signed by the Commission in July 1998 -Remitted to determine the question of any consideration of
retrospective effect to the Commission in Court Session for further hearing and determination according to law - Applicant
Union argued that as a matter of merit the operative dates for the variations to each award should be made retrospective to the
respective dates of hearing - Respondents argued that there was no jurisdiction for consideration of these claims under the
Special Case principle - Commission in Court Session unanimously found that the Orders provide for retrospectivity of effect
of the Safety Net Adjustment variations to these awards to the respective dates of hearing in July - Granted - LIQUOR,
HOSPITALITY & MISC -v- Wormalds Security - APPL 1023,1026,1028,1034,1035,1036,1042,1046,1051,1052,1055,1057,
1060,1063,1065,1066,1067,1068,1069,1070,1074,1079,1082,1083,
1085,1086,1087,1088,1089,1091,1092,1093,1094,1095,1096,1097, 1100,1101,1102 of 1998 - Commission in Court Session -
COLEMAN CC/CAWLEY C./BEECH C - 05/08/99 - Various.................................................................................................... 2096

4Application for Stay of Interim Order pending Appeal to Full Bench - President established the background of the Interim Order no.
C159 of 1999 dated 23/06/99 (79WAIG2064)Conference re Wearing of Union badges - President stated that the Applicant
bears the onus of establishing that there is a serious issue to be tried and dealt with, if the balance of convenience is in favour
of granting the Stay that an Order should therefore be made having regard to the fact the Respondents prima facie entitled to
the 'friuts of its litigation' - President found that there was a serious issue to be tried resulting from an inconsistency of the
Order with the Dispute Settlement Procedures between the parties - President further found that the Union only had two days
to advise and counsel all Union members employed by the Respondent of the terms of the Interim Order, President found that
the balance of convenience was in favour of granting the Stay of Proceedings - Granted - LIQUOR, HOSPITALITY & MISC -
v- Burswood Resort (Management) Limited - PRES 1 of 1999 - President - SHARKEY P - 16/07/99 - Hospitality .................... 2111

4Stay of Proceedings-Application for stay of order pending appeal to Full Bench-Applicant argued that the removal of the incumbent
teacher in preference to the respondent would dislocate-Dislocate and disrupt the integrity and continuity of the students
learning-President found that the applicant did not establish to his satisfaction that the balance of convenience lied with the
applicant-It was further found by the President that the respondent would be deprived of the benefits of his litigation-
Dismissed. - Quinns Baptist College Inc -v- Mr KW Clarke - PRES 2 of 1999 - President - SHARKEY P - 16/07/99 -
Education ...................................................................................................................................................................................... 2113

2Appeal against the Decision on the Commission (78WAIG4476) re Application for reinstatement on the grounds of unfair dismissal -
Appellant Union argued that the Senior Commissioner erred in holding that the facts as found constituted an "assault" and
thereby determined the Application on a wrong basis, further that if an assault did occur the Senior Commissioner's discretion
miscarried in that it was not reasonably open to the Commission to conclude that the termination of the employee's
employment was not harsh, unjust or an unreasonable exercise of the employer's legal right to terminate the contract in all the
circumstances - Full Bench reviewed relevant case law referring to discretion at first instance which established that unless the
Appellant established that the exercise of the discretion miscarried then the Full Bench may not interfere with the Decision
appealed against - President found that the circumstances surrounding the incident were minor and that the Commission
exercising its discretion had caused an unreasonable outcome - Case law referred to was applied to by the President who found
that the Commission failed to consider all the present and relevant circumstances of the dismissal including the employees
good service and behaviour record and thus, failed to deal with the employee differently to dismissal - Full Bench applied case
law and found that there was no error of law or fact and as such the Decision could not be interfered with - Dismissed by
Majority - AUTO, FOOD, METAL, ENGIN UNION -v- Dampier Salt Operations Ltd - APPL 1986 of 1998 - Full Bench -
SHARKEY P/COLEMAN CC/GREGOR C - 23/08/99 - Other Mining ....................................................................................... 2305

2Appeal against the Decision of the Commission (79WAIG862) re Unfair Dismissal - Appellant argued that the learned Senior
Commissioner erred in fact, and his discretion miscarried, in determining that the Applicant was "forum shopping", should
have determined that the Applicant was in the process of identifying the appropriate forum and the Decision was unreasonable
and plainly unjust - Full Bench referred to the Senior Commissioner's Decision at first instance and applied relevant case law
relating to discretion and the practice of having a matter heard in two jurisdictions - Full Bench found that the Applicant in the
first instance was not "forum shopping" - Further found that had there been a pleading challenging the jurisdiction, federally,
or sufficient likelihood that the question of lack of jurisdiction in the Australian Industrial Relations Commission the matter
would of have been dealt with - Full Bench examined the Decision of the Senior Commissioner and found that the
Commission did not err in fact and in dismissing the Application on the grounds of "forum shopping" - Dismissed - Mr KA
Fitzpatrick -v- Baulderstone Clough Joint Venture - APPL 268 of 1999 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 20/08/99 ........................................................................................................................................................... 2310

1Appeal against decision of the President (78 WAIG 2366) re political expenditure and union rules-The initial application by the
appellant, the Registrar of the WA Industrial Relations Commission was made pursuant to S.97Q of the Industrial Relations
Act 1979 on the grounds that R15.2.7.2 of the Rules of the Respondent was contrary to or inconsistent with s.97P(4) of the
Act- Appellant argued that the President erred in law in failing to disallow the rules of the Respondent in the terms suggested
by the applicant, the learned President erred in Law in holding that the whole of Part VIC of the Industrial Relations Act 1979
infringed the implied constitutional limitation which prohibits the curtailment of discussion or communication about matters of
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government and politics and is therefore invalid-Respondent argued that the Registrar was restricted to bringing the rules
before the President and that the legislation dealing with political donations infringes the union's freedom of communication-
IAC referred to the constitution and the law and found that the freedom of communication does not invalidate a law enacted to
satisfy some other legitimate end if the law satisfies two conditions-The first condition refers to the object of the law been
compatible with the maintenance of the constitutionally prescribed system of representative and responsible government-The
second is that the law is reasonably appropriate and adapted to achieving that legitimate object or end-It was found by the IAC
that the terms, operation and effect of S.97 P(4) of the Act did not prevent or impair the respondent from communicating about
any particular political matters-Further found by the IAC that the President's finding that the legislation in question was invalid
is incorrect as those provisions are directed towards ensuring fiscal responsibility on the part of the organisations responsible
for accepting political donations from members-In addition it was found by the IAC that the provisions do not prevent the
respondent from making political donations in accordance with the wishes of members expressed in the terms expressed or
implied of the political donations-Upheld-Remitted back to the President. - Registrar, Department of the Registrar, Western
Australian Industrial Relations Commission -v- COMM, ELECTRIC, ELECT, ENERGY - IAC 8 of 1998 - Industrial Appeal
Court - Kennedy J./Anderson J./Scott J. - 09/09/99 - --  ............................................................................................................... 2975

2Appeal against the decision of the Commission (79 WAIG 1772) re Application for unfair dismissal-Appellant union argued that the
Commissioner failed to take account of Applicant's lengthy and good work; his actions to resolve the issues and not retaliate
and the processes applied by the Respondent in taking the decision to terminate-Full Bench found that the Commissioner did
take sufficient account of the lengthy and good record given the circumstances of the matter and the ill-feeling between them
was said not to be warranted and were not divested to the resolution of issues between them-Full Bench further found that the
conduct of the parties warranted dismissal and the process applied by the employer were not lacking in fairness and there was
no error in the exercise of the Commission's discretion-Dismissed. - AUTO, FOOD, METAL, ENGIN UNION -v- John
Holland Construction & Engineering Pty Ltd - FBA 6 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C -
21/09/99 ........................................................................................................................................................................................ 2985

2Appeal against the decision of Commission re claim of Contractual Entitlements (78 WAIG 3572)-Full Bench found that the
Appellant's entitlements are to be determined according to the Award rate in the Appellant's normal role and in the acting role-
Further, Full Bench had the consent of both parties to amend the Order-Accordingly the Order was amended by the insertion of
paragraphs. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men - APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH
C/SCOTT C. - 15/09/99 ................................................................................................................................................................ 2985

2Appeal against decision of Commission (79 WAIG 872) re unfair dismissal-Appellant argued Commission failed to consider that the
applicant was dismissed for sickness not performance and further argued that the Commission erred in fact and law in relation
to the applicant's evidence and that of the Respondent's-Full Bench reviewed the background and issues of the original
application and the appeal and the findings of the original application-Upon referring to the law it was the unanimous finding
of the Full Bench that the Appellant had been dismissed and that the Commission erred in finding that the Applicant had not
been dismissed -It was further found by the Full Bench that the dismissal was unfair, there being no warning or counselling
and the Commissioner having found, in fact, that the Appellant was ill at the time of the dismissal-Upheld. - Ms GL Tan -v-
Paris & Chrissie Kafetzis t/a Gabriels' Cafe - APPL 408 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. -
10/09/99 ........................................................................................................................................................................................ 2987

2Appeal against decision of Commission (79 WAIG 1243) re interstate pass/fare concession-The dispute originally came before the
Commission as a result of a longstanding dispute between the union and the employer in relation to interstate pass/fare
concessions which were available to employees and retired employees for travel-Appellant argued that the Commission erred
and miscarried its discretion in relation to the weighting of evidence and findings erred in law and erred & miscarried its
discretion in making its order-Full Bench found that former employees are not eligible members of the union and can't be
represented by the organisation before the Commission because if they are employees of the employer, they are ineligible to be
members-It was further found by the Full Bench that the Commission did not have jurisdiction to hear a matter dealing with
former employees as this does not constitute an industrial matter. - The West Australian Government Railways Commission -
v- The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch - APPL 434 of 1999 - Full Bench
- SHARKEY P/FIELDING C/PARKS C - 29/09/99 ..................................................................................................................... 2991

4Application for stay of the operation of the whole of the decision of the Commission (79 WAIG 2632)-Appeal was against the
quantum of compensation ordered and about a number of findings of the Commission-President found that the balance of
convenience favoured the Respondent and not the Applicant and no reason had been established as to why the Respondent
should be deprived of the fruits of her "litigation"-President further found that according to S.26(1)(c) of the Act, the interests
of the Applicant should not take precedence over the Respondent-The equity, good conscience and the substantial merits of the
case favour the Respondent-Dismissed. - Robert Blakeman ATF the Blakeman Family Trust T/A McBride's Collectables and
Giftware -v- Ms J Gudgin - PRES 9 of 1999 - President - SHARKEY P - 20/09/99..................................................................... 3021

2Appeal against the decision of Commission (78 WAIG3572) re allegedly denied contractual entitlements-Full Bench amended the
Order by the insertion of paragraphs with the consent of both parties (79 WAIG2985)-Both parties consented for further
amendment and accordingly sub -paragraphs were inserted-Order issued. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 15/09/99 .................................................................... 3183

2Appeal against the Decision of Commission (79WAIG272) re Allegedly denied Contractual Entitlements - Appellant argued that the
Commissioner erred when the Order Issued as "that this Application shall be and is hereby Discontinued" and that no Decision
was given - Thus, the two matters of the Appeal were that there was a claim relating to the purchase of a motor vehicle by the
Appellant at the time of termination and that no decision was given by Commissioner in relation to an amount allegedly
withheld by the Respondent - Full Bench found that it was for the Appellant at the first instance to establish his case, not the
Respondent - Further the Full Bench found that there was no merit in the Appeal which could succeed thus the Appeal was
dismissed - On the question of whether the extensions of time sought in order to enable the Appeal to be filed (and proceeded
with) out of time - Full Bench found that it was unjust to the Respondent to allow the Appeal out of time after an inordinate
length of time had elapsed for no good reason - Full Bench did not allow extension of time and thus Dismissed the Application
to extend time within which to Appeal - Dismissed - Mr AR Hall -v- Moran Healthcare Group (WA) Pty Ltd - FBA 2 of 1999 -
Full Bench - SHARKEY P/SCOTT C./KENNER C - 09/11/99 - Health  .................................................................................... 3184

2Appeals against decision of Commission re Discovery (1502 of 1998) of documents and against decision of Commission (2176 of
1998) re dismissal and awarding of costs in 555 of 1998-Appellant (1502 of 1998) argued that the Commission erred in law in
ordering the production of documents by the Applicant's agent-Appellant argued (2176 of 1998) that the Commission erred in
law in finding that the applicant resigned and erred in awarding costs-Full Bench examined the evidence and applied law and
by majority determined that the Commission did not err in ordering the discovery of documents, that the Commission did not
err according to law in awarding costs and did not err in law in dismissing the application for unfair dismissal-Dismissed. -
Miss PJ Pisconeri -v- Laurens & Munns Incorporating Munns Nominees Pty Ltd & George Laurens (WA) Pty Ltd - APPL
1502,2176 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 22/10/99.............................................................. 3187

2Appeal against the Decision of the Commission (79WAIG607) re Unfair Dismissal and allegedly denied Contractual Entitlements -
Appellant argued that Commissioner mis -exercised his discretion in ordering that the Application be discontinued - Further,
after granting a further extension of time for the Declaration of Service beyond the notice given, failed to give notice of the
intention to proceed with the discontinuance of the Application - Full Bench found that the Commissioner's direction was
miscarried and the Appellant was wrongly deprived of an opportunity to be heard that resulted from a denial of natural justice,
thus quashing the initial Order of Discontinuance - Upheld - Ms DE Sulman -v- Waratah Child Care Centre - APPL 149 of
1999 - Full Bench - SHARKEY P/PARKS C/SCOTT C. - 15/10/99 - Child ................................................................................ 3196
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2Appeal against the Decision of Commission given by Railway Classification Board (79WAIG612) re Withdrawal of Interstate Passes

- Appellant argued that Railway Classification Board erred as a matter of law in not dismissing matter on the grounds that it
was not validly made and it was without jurisdiction, erred and miscarried its discretion in deciding the matter and relying in
its decision facts pertaining to interstate travel pass arrangements and erred and miscarried its discretion in making the Order -
Full Bench found that Westrail's decision to revoke the travel pass was not fair and not justifiable, the action was unfair and
warranted the Commission's intervention - Further, there was no jurisdiction in the Railway Classification Board to entertain
the application or to make orders insofar as either related to former employees, particularly retired employees - Full Bench
Upheld appeal in one respect, varying the Order made in the first instance by deleting all references to former employees -
Upheld and Varied in part, otherwise Dismissed - Western Australian Government Railways Commission -v- West Australian
Railways Officers Union - APPL 266 of 1999 - Full Bench - SHARKEY P/GREGOR C/PARKS C - 26/10/99 - Railway.......... 3199

2Appeals against the Decision of the Commission (79WAIG 829) re Variation of Mineral Sands Industrial Award 1991 - Appellants
argued that the Commissioner erred in holding that he did not have jurisdiction to hear and determine the issue of jurisdiction,
further the Commissioner failed in his duty in failing to attempt to conciliate or continue to conciliate the issue between the
parties - Further the Commissioner also erred in holding that he did not have jurisdiction to hear and determine the Application
- Full Bench found that the primary question in this matter was whether the Commission had jurisdiction to entertain the
Application at first instance and make the Orders sought - Full Bench found that the matters would fall within the definition of
industrial matter where persons are not currently employed - Full Bench found there was jurisdiction and this was an industrial
matter - Both appeals Upheld - CONSTRUCTION, MINING, ENERGY & Others -v- RGC Mineral Sands Limited & Other -
APPL 345,398 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/11/99 - Mining........................................ 3529

2Appeal against decision of the Commission (Unreported) re unfair dismissal - Appellant claimed that the Commission erred in law in
concluding that the applicant was unfairly dismissed and erred in law in its finding as to the benefits under the contract of
employment - It was further argued by the appellant that the Commission erred in its findings regarding evidence presented by
the respondent - Full Bench examined the evidence and referred to the law and determined that the termination of the applicant
was effected within the terms of the contract of employment and therefore the original awarding of compensation was
excessive and the Commission's order of reinstatement was incorrect - Upheld - Quinns Baptist College Inc -v- Mr KW Clarke
- FBA 7 of 1999 - Full Bench - SHARKEY P/FIELDING C/KENNER C - 02/12/99 - Education ............................................... 3537

2Cross Appeal against decision of Commission (79 WAIG 1192) re Application for contractual entitlements - Appellant argued
Commission erred in law in determining the entitlement and awarding cost to Respondent - First Respondent argued that the
Applicant was not an employee for the purposes of the Minimum Conditions of Employment Act 1993 - Full Bench reviewed
authorities, I.R. Act and MCE Act 1993 and found that in relation to Appeal No. 512/99 error was established and s.26(3) of
Act should have been complied with - Upheld and Quashed - No error, discretionary or otherwise, established on the grounds
of appeal in relation to Appeal No. 507/99 - Dismissed - Mr GB Oates -v- Sanders Executive Pty Ltd - APPL 507,512 of 1999
- Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 09/11/99 - Property Services ........................................................ 3543

2Appeal against the Decision of the Commission (79WAIG2026) re Unfair Dismissal - Appellant argued that the learned
Commissioner erred in law in founding that the Commission had jurisdiction to deal with an application pursuant to Section
29(1)(b) of the Act where the Applicant cites a separate and incorrect legal entity as employer on Notice of Application -
Further the Commissioner erred in law pursuant to Section 29(2) in hearing and determining the Applicant's claim since the
claim was lodged more than 28 days after the termination of the Applicant end and the Commissioner erred in law and his
discretion miscarried in substituting Respondent in Application - Full Bench found that the crux of the Appeal was that the
Commission was precluded after 28 days had elapsed from the date of dismissal from substituting one company for the other
as Respondent when they were separate legal entities - Full Bench found that the Commission had the procedural powers to
correct the name of the Respondent as the employer and had acted within the jurisdiction of the Act - Dismissed - The Old
Ferry Company Pty Ltd -v- Mr MG Bertelli - FBA 10 of 1999 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 17/11/99
- Boat  .......................................................................................................................................................................................... 3547

2Appeal against the Decision of the Commission (79WAIG1201) re Unfair Dismissal - Appellant argued that the Commissioner erred
in holding that the employer had paid in lieu of notice and redundancy payments and thereby exercised discretion on the wrong
basis and made a discretionary determination which was wholly unreasonable and which was manifestly unsupportable such
that the exercise of the discretion was completely miscarried - Respondent argued that the termination, change and redundancy
principles fit the description of a contemporary industrial standard - Full Bench found that the Appellant was shocked and
humiliated and that there was an injury which was suffered - Further the Full Bench found that exercise of discretion was
miscarried and therefore substituted the Order to payment equal to twenty weeks' wages by way of redundancy payment and
for the purposes of compensation - Upheld - Mr FJ Rogers -v- Leighton Contractors Pty Ltd - APPL 549 of 1999 - Full Bench
- SHARKEY P/BEECH C/PARKS C - 01/11/99 - Construction Trade Services .......................................................................... 3551

2Appeal against decision of Commission (78 WAIG 3863) re dismissal of case prior to applicant's evidence being presented and
awarding costs to the respondent - Appellant argued that the Commission erred in fact and law and denied natural justice to the
applicant in dismissing the application pursuant to s.27 (1) (a) of the Industrial Relations Act, 1979 and in awarding costs
against the applicant - Full Bench examined the evidence and referred to the law and determined that the Commission had not
incorrectly exercised its discretion in dismissing the application before the applicant had opportunity to present his evidence
and in the awarding of costs - Dismissed - Mr BF Smith -v- Nulsen Haven Association (Inc) - APPL 1843 of 1998 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH C - 10/11/99 - Health and Community Services................................................ 3557

2Appeal against Decision of Commission (79 WAIG 2662) - re Unfair Dismissal - Appellant argued Commissioner erred in
dismissing as evidence written offer of full-time employment and in decision in regards to genuine redundancy - Full Bench
found Commissioner was correct in his findings - Dismissed - Order Accordingly - Ms RD Yewdall -v- McInerney Sales Pty
Ltd T/A McInerney Ford - FBA 20 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 02/12/99 - Motor
Vehicle Rtlg & Services................................................................................................................................................................ 3562

2Appeal against Decision of Industrial Magistrate(Unreported)-Appeal re breach of Building Trades (Construction) Award 1987 (No.
R4 of 1978)-The Respondent committed 521 original complaints-All of the alleged breaches were found proven-Full Bench
found that given the circumstances surrounding the breaches of Clause 34(1)(a)(i) the cautions imposed at the discretion of the
Magistrate had not been established to have been miscarried and thus the appeal was dismissed-Order issued accordingly. -
The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Jean Gill and Neil Gill Trading as N
& J Gill Plastering Company - FBA 13 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 22/11/99 -
Plastering ...................................................................................................................................................................................... 3564

2Appeal against decision of the learned Industrial Magistrate (unreported) regarding award breaches in Complaint 10 of 1999 -
Appellant claimed that the learned Industrial Magistrate erred in deciding that the award did not apply to the defendant and the
employee - It was further argued by the appellant that the area and scope of the award applied as the award is common rule -
Full Bench examined the evidence, law and the award and determined that the employer and employee were covered by the
industry definition within the award and therefore the award applied - Upheld - Transport Workers' Union of Australia,
Industrial Union of Workers, Western Australian Branch -v- Pinnacle Services Pty Ltd - FBA 3 of 1999 - Full Bench -
SHARKEY P/PARKS C/KENNER C - 10/11/99 - Tourism......................................................................................................... 3567

4Application for stay of operation of decision of the learned Industrial Magistrate (79 WAIG 3061) pending appeal to Full Bench -
Applicants argued that there was a real possibility that if the appeal was successful that the awarded monies would not be
recovered - President examined the evidence and referred to the law and determined that there was not a serious issue to be
tried nor that the balance of convenience favoured the applicants - Dismissed - Mark David Pedrini & Natalie Pedrini T/As
Pedrini Painting and Decorating -v- The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -
PRES 10 of 1999 - President - SHARKEY P - 03/12/99 - Construction ...................................................................................... 3570
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AWARDS
3Location Allowance - Chamber of Commerce and Industry of WA application to rescind General Order No. 975 of 1998 on location

allowances and issue a new General Order to commence on or after the first day of July 1999 - Section 50 parties afforded the
opportunity to be heard - No objections were received to the proposed new General Order - General Order Issued - Chamber of
Commerce & Industry of Western Australia -v- Hon Minister for Labour Relations & Others - APPL 690 of 1999 -
Commission in Court Session - CAWLEY C./BEECH C/KENNER C - 28/06/99 - General ........................................................ 1843

3State Wage Case 1999 - Commission in Court Session reviewed whether to give effect to the Decision of the Full Bench of the
Australian Industrial Relations Commission re the Safety Net Review Wages - Wage and increase in the Adult Minimum
Wage - Chamber of Commerce and Industry and the Minister for Labour Relations submitted detailed submissions on the State
Economy - Trades and Labor Council argued that there were good reasons not to give effect to the National Wage Case
Decision, these go to the Commission's lack of power to formulate principle's consistent with the statutory framework of the
Act given the limitations imposed by section 51(2) - TLC further argued that in it's "Statement of Principles" the Commission
had erected an edifice based on the federal wage fixing system which goes beyond its power, the present wage fixing systems
imports elements of the federal jurisdiction without the statutory protection of the Workplace Relations Act, this gives rise to
uncertainty and in consistency in its operation - Australian Mines and Metals Association, Chamber of Commerce and Industry
and Master Builders Association were concerned effect should be given, nothing had changed since the last Decision in June
1998 to warrant a departure from that course - Minister for labour Relations argued that in giving effect to the National Wage
Case Decision the Commission should retain the form and substance of the Statement of Principles and in particular the
Enterprise Bargaining and Special Case Principles - Commission in Court Session found that no good reason not to give effect
to the National Wage Decision with the Safety Net Adjustments, that the Adult Minimum Wage was an integral part of the
National Wage Decision - CICS concluded that in the Application of the Principles, this Commission should not be bound by
them differently from that the AIRC was bound - Statement of Principles-July 1999 and General Order Issued - (Commission's
own motion) -v- Trades and Labor Council of Western Australia & Others - APPL 812 of 1998;APPL 609 of 1999 -
Commission in Court Session - COLEMAN CC/GREGOR C/BEECH C - 06/07/99 - Various.................................................... 1847

Application to vary award re Away From Home and Camping Allowances - Parties sought to bring allowances in line with similar
changes to the relevant allowances in the Public Service Award - Commission was satisfied that the variation sought fell within
the Principles and should issue - Granted - The West Australian Government Railways Commission -v- The Australian Rail,
Tram and Bus Industry Union of Employees, West Australian Branch & Others - APPL 436 of 1999 - BEECH C - 17/06/99 -
Rail Transport ............................................................................................................................................................................... 2020

Application to vary award re Away From Home and Camping Allowances - Parties sought to vary award in line with similar changes
to the relevant allowances in the Public Service Award - Railway Classification Board was satisfied that the variation sought
fell within the Principles and should issue - Granted - The West Australian Government Railways Commission -v- West
Australian Railways Officers' Union - R 1 of 1999 - Railways Classification Board - BEECH C - 17/06/99 - Rail Transport...... 2073

3Application for variations to awards re Arbitrated Safety Net Adjustment, by consent save Date of Operation referred to CICS
(79WAIG33)- Industrial Appeal Court upheld Appeal (79WAIG945), found that the Appeal be allowed because there was no
delivery of an Order signed by the Commission in July 1998 -Remitted to determine the question of any consideration of
retrospective effect to the Commission in Court Session for further hearing and determination according to law - Applicant
Union argued that as a matter of merit the operative dates for the variations to each award should be made retrospective to the
respective dates of hearing - Respondents argued that there was no jurisdiction for consideration of these claims under the
Special Case principle - Commission in Court Session unanimously found that the Orders provide for retrospectivity of effect
of the Safety Net Adjustment variations to these awards to the respective dates of hearing in July - Granted - LIQUOR,
HOSPITALITY & MISC -v- Wormalds Security - APPL 1023,1026,1028,1034,1035,1036,1042,1046,1051,1052,1055,1057,
1060,1063,1065,1066,1067,1068,1069,1070,1074,1079,1082,1083,
1085,1086,1087,1088,1089,1091,1092,1093,1094,1095,1096,1097, 1100,1101,1102 of 1998 - Commission in Court Session -
COLEMAN CC/CAWLEY C./BEECH C - 05/08/99 - Various.................................................................................................... 2096

Application to vary allowances, provide superannuation obligations, insert minimum award rate and amend respondency - No
objection filed by Respondent - Commission found that the variations be granted and the safety net adjustment be allowed for
in the State Wage Case Decisions - Granted - The Media, Entertainment and Arts Alliance of Western Australia (Union of
Employees) -v- The Gilbert and Sullivan Society of Western Australia & Others - APPL 557 of 1999 - CAWLEY C. -
19/07/99 - Entertainment............................................................................................................................................................... 2223

Application for true interpretation of clause 18(5)(a) of the Public Service Award - Applicant argued that, occasionally, the agreement
provided less return to the officers than if it had been applied in particular circumstances - Commission found the words to be
interpreted clear and ambiguous - Clause 18(5) enables an agreement to be made in accordance with a formula, that an officer
is on out of hours contract - Commission found that the answer concerning the validity of an agreement entered into between
the parties depends on an agreement being registered as an Order, Agreement or Award - The Civil Service Association of
Western Australia Incorporated -v- Chief Executive Officer Ministry of Justice - APPL 1777,2146 of 1998;P 47 of 1998;APPL
25 of 1999 - Public Service Arbitrator - GREGOR C - 19/07/99 - Government Administration ................................................... 2231

Further Reasons for Decisions (78 WAIG 4356) to determine issues between the parties to the Award - Applicant and Respondent
sought Commission's determination on hours of duty, overtime for casual employees, disputes avoidance procedure, holidays,
Easter Saturday penalty rates, sick leave provision of medical certificate and payout of untaken sick leave - Commission
determined hours of duty proposal is able to be negotiated, provided there's an eight hour break - Overtime rates should be paid
for casual employees and sick leave provisions are available in the form of Enterprise Bargaining - Commission deleted
reference to "interim", and Ordered Award to be amended and consolidated - Ordered Accordingly - Merchant Service Guild
of Australia, Western Australian Branch, Union of Workers & Other -v- Boat Torque Cruises Pty Ltd & Others - A 9 of 1996 -
BEECH C - 25/06/99 - Water Transport ....................................................................................................................................... 2267

2Appeal against the Decision on the Commission (78WAIG4476) re Application for reinstatement on the grounds of unfair dismissal -
Appellant Union argued that the Senior Commissioner erred in holding that the facts as found constituted an "assault" and
thereby determined the Application on a wrong basis, further that if an assault did occur the Senior Commissioner's discretion
miscarried in that it was not reasonably open to the Commission to conclude that the termination of the employee's
employment was not harsh, unjust or an unreasonable exercise of the employer's legal right to terminate the contract in all the
circumstances - Full Bench reviewed relevant case law referring to discretion at first instance which established that unless the
Appellant established that the exercise of the discretion miscarried then the Full Bench may not interfere with the Decision
appealed against - President found that the circumstances surrounding the incident were minor and that the Commission
exercising its discretion had caused an unreasonable outcome - Case law referred to was applied to by the President who found
that the Commission failed to consider all the present and relevant circumstances of the dismissal including the employees
good service and behaviour record and thus, failed to deal with the employee differently to dismissal - Full Bench applied case
law and found that there was no error of law or fact and as such the Decision could not be interfered with - Dismissed by
Majority - AUTO, FOOD, METAL, ENGIN UNION -v- Dampier Salt Operations Ltd - APPL 1986 of 1998 - Full Bench -
SHARKEY P/COLEMAN CC/GREGOR C - 23/08/99 - Other Mining ....................................................................................... 2305

Application for interpretation of Award re Hours of Duty, Shift Work Penalties and Overtime-Applicant submitted that the questions
for interpretation as amended raised issues such as the definition of an intermediate shift employee; penalty rates to apply to
ordinary hours of work and overtime formula to be applied to such employees-Respondent submitted in relation to the
interpretation that the provisions in view of the established principles were ambiguous and therefore recourse to extrinsic
materials were appropriate-Commission issued an Order that the parties to file statement of agreed facts and to serve an outline
of submissions on each other and that the parties to have liberty to apply on short notice. - COMM, ELECTRIC, ELECT,
ENERGY -v- West Australian Newspapers Limited & Others - APPL 829 of 1999 - KENNER C - 17/08/99 - Liquor and
General Store ................................................................................................................................................................................ 2622
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AWARDS— continued
Application for Adjournment pending criminal matters being dealt with - Applicant argued that the matter should not be adjourned as

prejudice will be suffered if the proceedings are adjourned - Respondent argued that Application be adjourned as the issue of
fraud is central to the Respondent's defence to the Applicant's claim of unfair dismissal - Commission found that the party to
suffer prejudice the most if these proceedings are adjourned or even not adjourned was the Applicant, thus, the Application for
adjournment was refused - Refused - Mr G Robinson -v- Bruce Hawley formerly T/A For-Parts - APPL 205 of 1999 - BEECH
C - 02/09/99 - Motor ..................................................................................................................................................................... 2631

2Appeal against the Decision of the Industrial Magistrate (unreported) re Breaches of Award - Appellant argued that the learned
Industrial Magistrate erred in finding that the Appellants were bound by the provisions of the Transport Workers (general)
Award when there was insufficient evidence to support the determination - Further, erred in concluding that the Defendants
significantly engaged itself in transportation - Respondents argued that at all material times the worker was bound by the
provisions of the Award - Full Bench determined that the substance of the Appeal was in relation to whether the Appellants
were bound by the Scope clause of the Award - Full Bench applied the relevant principles and concluded that His Worship
correctly found and determined within the principles - Dismissed - Giovanni Basilio Nicoletti and Giuliana Nicoletti t/a GB &
G Nicoletti -v- Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch - APPL 406 of
1999 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 30/09/99 - Transport.............................................................. 2997

2Appeals against the Decision of the Commission (79WAIG 829) re Variation of Mineral Sands Industrial Award 1991 - Appellants
argued that the Commissioner erred in holding that he did not have jurisdiction to hear and determine the issue of jurisdiction,
further the Commissioner failed in his duty in failing to attempt to conciliate or continue to conciliate the issue between the
parties - Further the Commissioner also erred in holding that he did not have jurisdiction to hear and determine the Application
- Full Bench found that the primary question in this matter was whether the Commission had jurisdiction to entertain the
Application at first instance and make the Orders sought - Full Bench found that the matters would fall within the definition of
industrial matter where persons are not currently employed - Full Bench found there was jurisdiction and this was an industrial
matter - Both appeals Upheld - CONSTRUCTION, MINING, ENERGY & Others -v- RGC Mineral Sands Limited & Other -
APPL 345,398 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/11/99 - Mining   ..................................... 3529

Application for new Award - Award was designed to replace 12 different Industrial Instruments and provide uniform conditions of
employment - Respondents seeked an operative date at when the Award was registered - Applicant Union argued for an earlier
date because an agreement was reached in August and that the earlier proceedings were ultimately terminated by the
Commission - Commission found and registered the Award effective from the first pay period commencing on or after 12
October 1999 - Order Issued - COMM, ELECTRIC, ELECT, ENERGY -v- The Metropolitan Health Service Board - A 1 of
1999;APPL 1685,1686,1687,1688 of 1999 - FIELDING C - 23/11/99 - Health............................................................................ 3637

Application to vary award by deleting Clause 11 of award - Applicant argued that the clause is "oppressive and contrary to an
individual's rights with respect to employment outside of the workplace" and that clearly, by any standards of modern
industrial relations it is oppressive that such a stricture should continue to exist - Further, that the clause may well operate in a
way which is contrary to Part VIA, if not to other provisions of the I.R. Act 1979 - No appearance on behalf of the Respondent
- Commission took the same view as the agent for the Applicant that to delete this clause adds something to the concept of
award modernisation and that if some form of restraint needs to be imposed on outside employment, then it was best dealt with
at enterprise level through an enterprise bargaining agreement or the like - Commission, in the circumstances, accepted that the
clause should be deleted and in so concluding, noted that none of the parties to the Award have filed an answer opposing the
amendment and none have appeared to oppose it on this occasion - Ordered Accordingly - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Anderson Industries & Others - APPL 1246 of 1999 - FIELDING C -
05/11/99 - Building ...................................................................................................................................................................... 3706

BONUS
Application for alleged denial of contractual benefits namely a deduction from redundancy entitlement-Applicant argued affect of

announcement on contract of employment to vary terms-Respondent argued that acceptance of bonus indicated acceptance of
terms-Commission found that contract had been varied and the redundancy date had been agreed-Applicant failed to establish
monies were withheld -Dismissed. - Mr B Phelan -v- Minenco Proprietary Limited & Other - APPL 81 of 1999 - FIELDING C
- 30/08/99...................................................................................................................................................................................... 2655

Application for unfair dismissal and denied contractual benefits-Applicant argued that he was unfairly dismissed and that he was
owed monies in relation to a 25 percent bonus payment arrangement-Respondent argued that the applicant left their
employment voluntarily and that the bonus arrangement was temporary-Commission examined the evidence and determined
that on the balance of the evidence the Respondent's evidence is more probable in that the bonus arrangement was temporary
and that the Applicant left the Respondent's employ after becoming upset and consequently left-Dismissed. - Mr GT Evans -v-
Midekeha Pty Ltd ACN 062 620 231 T/A Leederville Autocare - APPL 1522 of 1998 - GREGOR C - 28/10/99-Automotive .... 3416

Application to dismiss original claim for payment of incentive agreement-Applicant unions had not requested that the original matter
be listed until the Commission pursued the matter-Respondent employer to the original matter argued that given the lapse of
time from the lodgement of the original matters and that the contractual relationships between the Respondents have been
completed that the matter should be dismissed-The Commission found that the employer has demonstrated that an order should
issue dismissing the original application as it is no longer in the public interest for it to proceed-Dismissed. - AUTO, FOOD,
METAL, ENGIN UNION -v- John Holland Construction & Engineering Pty Ltd & Others - CR 119 of 1998 - BEECH C -
20/10/98 ........................................................................................................................................................................................ 3454

BREACH OF AWARD
2Appeal against the Decision of the Commission (78 WAIG 3572)re Application for allegedly denied contractual entitlements -

Appellant argued that the Learned Commissioner erred in law in concluding that there was no requirement to attribute meaning
to the words "Local Officers (WA) Award, failed to give any adequate weight to relevant evidence which supported the
meaning to the words - Further erred in law by concluding the contract was varied by consent of the parties as evidenced by
their subsequent conduct - Full Bench questioned whether a term or terms should be implied that the balance of the award
should represent the terms of the contract of employment and apply to the sort of benefits claimed as entitlements in these
proceedings - Full Bench found that the Commissioner had erred in law, the Commissioner should of determined that the
Appellant was not paid overtime when additional hours were worked in excess of the agreed working time, was not paid
annual leave loading, was not paid the requisite increases in salary or wage under the award at all times and was entitled to
claim and be paid those amounts which were claimed - Upheld in Part - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 10/06/99 - Personal Services...................................... 1867

Application for Adjournment pending criminal matters being dealt with - Applicant argued that the matter should not be adjourned as
prejudice will be suffered if the proceedings are adjourned - Respondent argued that Application be adjourned as the issue of
fraud is central to the Respondent's defence to the Applicant's claim of unfair dismissal - Commission found that the party to
suffer prejudice the most if these proceedings are adjourned or even not adjourned was the Applicant, thus, the Application for
adjournment was refused - Refused - Mr G Robinson -v- Bruce Hawley formerly T/A For-Parts - APPL 205 of 1999 - BEECH
C - 02/09/99 - Motor ..................................................................................................................................................................... 2631

2Appeal against the decision of Commission re claim of Contractual Entitlements (78 WAIG 3572)-Full Bench found that the
Appellant's entitlements are to be determined according to the Award rate in the Appellant's normal role and in the acting role-
Further, Full Bench had the consent of both parties to amend the Order-Accordingly the Order was amended by the insertion of
paragraphs. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men - APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH
C/SCOTT C. - 15/09/99 ................................................................................................................................................................ 2985



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.

CUMULATIVE DIGEST�continued

Page

3778

BREACH OF AWARD— continued
2Appeal against the Decision of the Industrial Magistrate (unreported) re Breaches of Award - Appellant argued that the learned

Industrial Magistrate erred in finding that the Appellants were bound by the provisions of the Transport Workers (general)
Award when there was insufficient evidence to support the determination - Further, erred in concluding that the Defendants
significantly engaged itself in transportation - Respondents argued that at all material times the worker was bound by the
provisions of the Award - Full Bench determined that the substance of the Appeal was in relation to whether the Appellants
were bound by the Scope clause of the Award - Full Bench applied the relevant principles and concluded that His Worship
correctly found and determined within the principles - Dismissed - Giovanni Basilio Nicoletti and Giuliana Nicoletti t/a GB &
G Nicoletti -v- Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch - APPL 406 of
1999 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 30/09/99 - Transport.............................................................. 2997

Complainant claimed that the employer breached the award by not allowing the complainant to take paid leave to care his seriously ill
son-Complainant applied for four weeks of special leave-Defendant argued that the reasonableness of Mr Bandy's application
should have been viewed in the light of previous leave taken-Industrial Magistrate rejected this contention as the leave taken
by the complainant was predicted upon his establishing the appropriate criteria in each instance and once leave was taken with
the approval of the defendant that was the end of the matter-It was further established by the Industrial Magistrate that any
future application for leave was to be treated on its own merits -It was further submitted by the defendant that the award clause
is ambiguous, unreasonable and uncertain-Industrial Magistrate established that other awards have no application the terms of
Clause 8(1) are clear and unambiguous, the clause is mandatory and there is nothing discretionary about the Clause-It was
found by the Industrial Magistrate that the Complainant had a right to paid special leave due to the proved medical condition of
his son-Proved. - Mr H Bandy -v- La Salle College - CP 65 of 1999 - Industrial Magistrate - Cicchini IM ................................. 3059

Complainant claimed that individuals were, at various material times, employees of the defendants and therefore subject to the award-
The defendants denied that in each instance the individuals were employees and argued that they were subcontractors therefore
the Award had no application-Industrial Magistrate established that the pivotal issue requiring determination is whether each of
the individual were at the material time employees of alternatively subcontractors-Each complaint was heard on its own merits
and the Industrial Magistrate examined and applied the evidence and case law referring to the control and other tests of
employment-It was found by the Industrial Magistrate that five of the six individuals were employees and that the employers
did breach the award- However not all breaches were proved-The sixth individual was found to be a subcontractor and the
relevant complaint was dismissed-Majority Proved - The Western Australian Builders' Labourers, Painters & Plasterers Union
of Workers -v- Mark David Pedrini and Natalie Michele Pedrini T/A Pedrini Painting and Decorating - CP
155,156,157,159,160,162 of 1998 - Industrial Magistrate - Cicchini IM - 24/09/99...................................................................... 3061

Complaint re Breach of Award-Complainant argued that the Defendant committed three breaches of the Award by failing to notify the
alleged decision of significant change -Industrial Magistrate examined the chronology of events, the relevant law and the
award-Industrial Magistrate established that the Complainant was required to establish interalia, that the defendant made a
definite decision to introduce major changes that were at all material times likely to have significant effect on officers-
Industrial Magistrate found that the evidence before the Court did not suggest a certain or final conclusion having been reached
by the defendant and the decision was at all material times subject to trial review assessment and then a final decision-
Industrial Magistrate found that no breaches of the award had occurred-Dismissed. - The Civil Service Association of Western
Australia Incorporated -v- Chief Executive Officer, Department of Productivity and Labour Relations - CP 50 of 1999 -
Industrial Magistrate - Cicchini IM - 24/09/99.............................................................................................................................. 3071

2Appeal against the decision of Commission (78 WAIG3572) re allegedly denied contractual entitlements-Full Bench amended the
Order by the insertion of paragraphs with the consent of both parties (79 WAIG2985)-Both parties consented for further
amendment and accordingly sub -paragraphs were inserted-Order issued. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 15/09/99..................................................................... 3183

2Appeal against Decision of Industrial Magistrate(Unreported)-Appeal re breach of Building Trades (Construction) Award 1987 (No.
R4 of 1978)-The Respondent committed 521 original complaints-All of the alleged breaches were found proven-Full Bench
found that given the circumstances surrounding the breaches of Clause 34(1)(a)(i) the cautions imposed at the discretion of the
Magistrate had not been established to have been miscarried and thus the appeal was dismissed-Order issued accordingly. -
The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Jean Gill and Neil Gill Trading as N
& J Gill Plastering Company -FBA 13 of 1999-Full Bench-SHARKEY P/COLEMAN CC/SCOTT C.-22/11/99-Plastering....... 3564

CAPACITY TO PAY
Application re Unfair Dismissal - Applicant argued that the Respondent unfairly terminated the employment after his refusal to accept

a significant reduction in his salary and that the Applicant was denied proper opportunity to put forward his position -
Respondent denies it had acted unfairly and stated that they were willing to negotiate the Applicants position, however, due to
falling low sales targets, salaries needed to be reduced - Commission found that the Applicant had not been unfairly dismissed
or unreasonably dealt with - Dismissed - Mr DF Jardine -v- Retail Management Australia Pty Ltd - APPL 2099 of 1998 -
SCOTT C. - 11/08/99 - Services to Finance&Insurance................................................................................................................ 2637

Application for allegedly denied Contractual Entitlement - Applicant argued by way of letter that the Respondent owed wages which
part had been paid - Respondent argued by way of letter that that entitlement was owed but there was insufficient funds to pay
the outstanding amount for some time - Commission found in the circumstances, having regard to the Respondent's own
admission of liability an Order be made out - Granted - Mr CD Kenyon -v- Impex Power Corporation Pty Ltd - APPL 1331 of
1999 - FIELDING C - 26/10/99 - Services to Mining ................................................................................................................... 3431

CASUAL WORK
Application re alleged unfair dismissal - Applicant argued that dismissal was unfair because he had asked for a travelling allowance as

Applicant was travelling over 150 kilometres per day - Respondent argued that this was simply a case of a casual employee
who chose not to accept the casual employment offered - Commission found that the Applicant was not a casual employee and
was dismissed unfairly - Further Commission found that reinstatement was not a viable option and the Respondent pay
Compensation to the Applicant - Granted - Mr JM Flower -v- Malam Pty Ltd - APPL 1777,2146 of 1998;P 47 of 1998;APPL
25 of 1999 - GREGOR C - 19/07/99 - Construction Trade Services ............................................................................................. 2245

COMPARATIVE WAGE JUSTICE
3State Wage Case 1999 - Commission in Court Session reviewed whether to give effect to the Decision of the Full Bench of the

Australian Industrial Relations Commission re the Safety Net Review Wages - Wage and increase in the Adult Minimum
Wage - Chamber of Commerce and Industry and the Minister for Labour Relations submitted detailed submissions on the State
Economy - Trades and Labor Council argued that there were good reasons not to give effect to the National Wage Case
Decision, these go to the Commission's lack of power to formulate principle's consistent with the statutory framework of the
Act given the limitations imposed by section 51(2) - TLC further argued that in it's "Statement of Principles" the Commission
had erected an edifice based on the federal wage fixing system which goes beyond its power, the present wage fixing systems
imports elements of the federal jurisdiction without the statutory protection of the Workplace Relations Act, this gives rise to
uncertainty and in consistency in its operation - Australian Mines and Metals Association, Chamber of Commerce and Industry
and Master Builders Association were concerned effect should be given, nothing had changed since the last Decision in June
1998 to warrant a departure from that course - Minister for labour Relations argued that in giving effect to the National Wage
Case Decision the Commission should retain the form and substance of the Statement of Principles and in particular the
Enterprise Bargaining and Special Case Principles - Commission in Court Session found that no good reason not to give effect
to the National Wage Decision with the Safety Net Adjustments, that the Adult Minimum Wage was an integral part of the
National Wage Decision - CICS concluded that in the Application of the Principles, this Commission should not be bound by
them differently from that the AIRC was bound - Statement of Principles-July 1999 and General Order Issued - (Commission's
own motion) -v- Trades and Labor Council of Western Australia & Others - APPL 812 of 1998;APPL 609 of 1999 -
Commission in Court Session - COLEMAN CC/GREGOR C/BEECH C - 06/07/99 - Various.................................................... 1847
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COMPENSATION
2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and

allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

Application for contractual entitlements and compensation on the grounds of harsh, oppressive and unfair dismissal - Applicant
argued that the actions of the Respondent forced him to resign and therefore he had been constructively dismissed -
Respondent argued that the Applicant's hours and pay were to be cut because his work performance had started to change and
this concerned the Respondent regarding safety implications and finally the Applicant had resigned - Commission found that
there had been no constructive dismissal and the contract of employment was brought to an end by the Applicant's resignation -
Dismissed - Mr D Bell -v- Frankland Valley Co Ltd (ATF The Terngrove Unit Truit) - APPL 2227 of 1998 - GREGOR C -
09/06/99 - Services to Agriculture ................................................................................................................................................ 2024

Application for unfair dismissal-Applicant argued dismissal was unfair because during the time all staff were notified of the ceasing
of the business his employment had not ended as had others-But then suddenly without any warning or prior notice he was
dismissed one afternoon by the accountant-Respondent argued that Applicant's position was restructured and he did not fit into
the new position -Commission found there were no criticism of his work performance and the manner of dismissal was unfair -
Compensation awarded-Granted. - Mr MG Bertelli -v- The Old Ferry Company Pty Ltd - APPL 1808 of 1998 - BEECH C -
23/06/99 - Boat ............................................................................................................................................................................. 2026

Application for allegedly denied contractual entitlements on the grounds of unfair dismissal - Applicant argued one week's pay in lieu
of notice - Respondent denied by its Notice of Answer, that there was an unfair dismissal claim and that the Applicant was not
entitled to a payment in lieu of notice - Commission found on evidence that there was an error in the records which shows that
a day in lieu had been paid when in fact that day had not been paid - Commission ordered payment of $28.68 to the Applicant
being another day's pay that was due and dismissed the other part of the claim alleging unfair dismissal - Ordered Accordingly
- Mrs A Sabetta -v- Tasty Meals Lunch Bar - APPL 987 of 1998 - PARKS C - 25/09/98 - Accommodatn, Cafes&Restaurants .. 2049

Application for allegedly denied contractual entitlements - Applicant sought outstanding commissions from files he worked on under
his contract of employment - No appearance from Respondent - Commission found on evidence that Applicant, in his capacity
as an employee of the Respondent, had been denied a benefit to which he was entitled to under his contract of employment and
ordered that the Respondent pay the Applicant the sum of $3000 - Granted - Mr D Renton -v- Trevor David Hoffman - APPL
2164 of 1998 - BEECH C - 10/06/99 ............................................................................................................................................ 2049

4Stay of Proceedings-Application for stay of order pending appeal to Full Bench-Applicant argued that the removal of the incumbent
teacher in preference to the respondent would dislocate-Dislocate and disrupt the integrity and continuity of the students
learning-President found that the applicant did not establish to his satisfaction that the balance of convenience lied with the
applicant-It was further found by the President that the respondent would be deprived of the benefits of his litigation-
Dismissed. - Quinns Baptist College Inc -v- Mr KW Clarke - PRES 2 of 1999 - President - SHARKEY P - 16/07/99 -
Education ...................................................................................................................................................................................... 2113

Application re unfair dismissal-Applicant argued she was unfairly dismissed and claimed compensation and contractual benefits-
Respondent argued Applicant was not dismissed and objected to the issue of the Order sought in the application and denied
any contractual benefits were due -Commission found that there was a heated argument between the Respondent and the
Applicant re the criticism that was made by the Respondent which resulted in the Applicant leaving the premises-Commission
further found that there was no dismissal and the claim for contractual benefits must fail-Dismissed. - Ms VH Atherton -v-
Cardlink Pty Ltd - APPL 257 of 1999 - CAWLEY C. - 06/08/99 ................................................................................................. 2231

Application for unfair dismissal-Applicant argued she was unfairly dismissed from the position of full time cook and supervisor and
claimed compensation-Applicant further argued that after working for 6 months as Kitchen hand she undertook the role of
cook and supervisor but within a short period of time was asked to go back to the position of kitchen hand-That reduced her
hours and caused her stress which resulted in her terminating the employment -Respondent argued Applicant did not wish to
continue as cook and supervisor and that her performance was not upto the standard-Commission found Applicant could have
continued in casual employment with the Respondent -Compensation awarded-Order issued. - Ms FA Brenton -v- Jolly Frog
Cafe Restaurant - APPL 434 of 1997 - PARKS C - 28/07/99 - Cafes ........................................................................................... 2235

Application re unfair dismissal-Applicant argued that she was unfairly dismissed because she raised the matter of sexual harassment
by the employer and claimed an Order from the Commission for 6 months pay as compensation-Respondent argued Applicant
was holding a responsible position of trust but withhold information about another employee who had stolen from Respondent-
Further argued that the Applicant's work performance deteriorated and opposed to the compensation claimed but was seeking
an order against the Applicant for costs-Commission found sexual harassment was not the reason for dismissal-Applicant was
ordered to pay cost to the Respondent-Dismissed. - Ms TE Dobbie -v- Lakelands Holdings Pty Ltd T/A Cash Converters -
APPL 655 of 1998 - CAWLEY C. - 04/08/99 - Second-hand goods/pawn broking ...................................................................... 2239

Application re alleged unfair dismisal - Applicant argued that dismissal was unfair because he had asked for a travelling allowance as
Applicant was travelling over 150 kilometres per day - Respondent argued that this was simply a case of a casual employee
who chose not to accept the casual employment offered - Commission found that the Applicant was not a casual employee and
was dismissed unfairly - Further Commission found that reinstatement was not a viable option and the Respondent pay
Compensation to the Applicant - Granted - Mr JM Flower -v- Malam Pty Ltd - APPL 1777,2146 of 1998;P 47 of 1998;APPL
25 of 1999 - GREGOR C - 19/07/99 - Construction Trade Services ............................................................................................. 2245

Application re alleged denied contractual entitlements on the grounds of unfair dismissal - Applicant argued that dismissal was unfair
as it arose in circumstances where he claims to have been pursuing payment for the period following sick leave when he claims
he was fit to resume duty but was not placed on shift - Respondent argued that Applicant was informed that a medical
clearance was required from his treating specialist prior to a resumption of work and this was made clear to him each time he
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raised the issue of a return to work - Respondent further argued that Applicant had made a threatening phone call to the
manager, that in light of the threat that was made, there was the safety of other employees and the well being of the company
and its property to be considered and considering the position of the Applicant's work record where he had previously received
two warnings on his attitude and performance as an employee, termination was justified - Commission found on evidence that
the Applicant's claim for back payment was unfounded and dismissed the aspect of the claim - Commission was however,
prepared to accept that whilst the employer found it convenient to place the Applicant on shift from 9th February that, having
regard to his anxiety to return to work and their knowledge of that, that a week's delay was unreasonable - Commission
believed that the only contractual entitlement that obtains to the Applicant was that for payment of one week's pay from the
2nd to 8th February inclusive; the period immediately prior to when the shift commenced - Commission was satisfied on the
evidence presented that Applicant's telephone call to the manager did involve a threat, that there was reasonable apprehension
on the manager's part that the safety of other people and property could be prejudice by the Applicant's continued employment
and that the Applicant was aware of previous warnings concerning his attitude and behaviours, therefore in this respect
termination was justified - Ordered Accordingly - Mr J King -v- Power West - APPL 252 of 1999 - COLEMAN CC - 15/07/99
- Services to Mining...................................................................................................................................................................... 2253

Application re alleged harsh, oppressive and unfair dismissal - Applicant argued that his position was a senior management position
with potential career opportunities and directions and for the Respondent to have decided that the position created 7 months
earlier was no longer required was "grossly unfair" and not the real reason for the dismissal, that the appointment of another
person 2 days prior to him being made redundant to do essentially the same duties as performed by him but on a lower salary
was a further indication that the reason for his termination was not genuine - Applicant further argued that it was his querying
of certain management practices which he regarded as imprudent lending decisions to be a factor in his dismissal - Respondent
denied the claim and argued that some of the Applicant's duties were taken on by the managing director, that a senior finance
officer position was created at approximately half the salary of the Applicant's position which covered that part of the
Applicant's responsibilities relating to credit applications, approvals and collections - Commission reviewed authorities and
found on evidence that Applicant's dismissal was unfair and as there was no evidence of an alternative position that was
available in which he could be re-employed, reinstatement or re-employment was impracticable - Commission found that
Applicant's termination payment constituted payment of the wages he would have earned until approximately 5 February 1999
and the granting of the Applicant's claim therefore involves the loss suffered by him from then until his commencement of new
employment on 15 March 1999, less monies earned by him during his casual employment - Matter determined accordingly and
Commission requested the parties to either implement the terms of these Reasons themselves and advise the Commission
accordingly, or to agree on the sum to be calculated and request the Commission to issue an order in the terms of that sum,
either way within 14 days of the issuance of these Reasons - In Supplementary Reasons for Decision, Commission decided that
the compensation to be ordered involved calculating the loss suffered by the Applicant from the 5 February 199 until the
commencement of his further and alternative employment on 15 March 1999, less monies earned by him during his casual
employment - Declared and Ordered Accordingly - Mr SR Martin -v- IPF Finance Corporation Ltd (ACN 078 250 807) -
APPL 66 of 1999 - BEECH C - 15/06/99 - Finance ...................................................................................................................... 2254

Application re alleged denied contractual entitlements on the grounds of unfair dismissal - Counsel for Respondent argued that
Commission lacked jurisdiction to hear the claim by reason of the Applicant's failure to name the correct employer - Applicant
argued that at all material time that Mr Pino Gangemi, as named in the notice of application was in fact and in law, his
employer - Commission, having regard to all of the evidence before it, was satisfied that at the material times of the Applicant's
employment, his employer was the Company - Commission, considered the relevant principles and found on evidence that the
onus was on the Applicant in proceedings to cite the proper employer and that the matter was not one of mere technicality, as it
goes fundamentally to the Commission's jurisdiction to inquire into and deal with such applications - Commission reviewed
s27(1) of the I.R. Act and found that it was within the Commission' procedural powers to correct or amend any process before
it, but the power to amend does not extend to a case where the effect of such a step is to substitute an entirely new entity for the
entity already named as a respondent in proceedings in the Commission - Commission found from all of the evidence in the
instant case, the principles to which it referred in Wilcox do not apply to these proceedings and as was the case in Wilcox, this
application had been commenced against a natural person and as the employer of the Applicant was a corporate entity, one
cannot simply be substituted for the other - Commission found that as this matter had arisen at such a late stage in these
proceedings, that it was indeed most unfortunate for the Applicant, however, it was bound to conclude that in all the
circumstances and for the reasons that it had set out, the application was fatally flawed - Dismissed - Mr G Mayfield -v- Pino
Gangemi - APPL 914 of 1998 - KENNER C - 30/06/99 - Farming............................................................................................... 2257

Application for alleged denied contractual entitlements - Applicant argued that he has been denied benefit pursuant to his contract of
employment and claimed the rate of pay, being the difference between the amount of $650.00 net per week which was
originally paid to him and the rate of $14.00 per hour which was paid to him for the last 3 weeks of his employment -
Respondent argued that Applicant's work performance was unsatisfactory, that he discussed with the Applicant regarding
moving him from his position of restaurant floor manager to bar manager on a temporary basis and that it occurred prior to any
reduction in the Applicant's rate of pay - Further, Respondent argued that discussion was undertaken with the Applicant
regarding the reduction in the rate of pay to undertake the bar work and that it was the Applicant who suggested that the agreed
rate of pay should be $14.00 per hour - Commission found on evidence that Applicant had not opposed or protested to the
changes and that the changes to the arrangements between the parties were by agreement - Commission commented on, in
particular Exhibit 1, a letter dated 8 June 1998 which referred to the Applicant being employed as the restaurant floor manager
and setting out his salary at $650 per week net and noted that the date of the letter, was in fact, during the time when the
Applicant was being paid in accordance with the terms of the letter - Commission was not satisfied that the letter could be
taken to override the arrangements which according to the evidence were changed after that time and therefore was not
relevant to the matters before the Commission other than to confirm, for other purposes, matters largely agreed between the
parties - Dismissed - Mr D Wilcox -v- Delsana Holdings Pty Ltd ATF D'Angelo Family Trust Trading As Villa Della Luna -
APPL 2195 of 1998 - SCOTT C. - 23/07/99 - Accommodatn, Cafes&Restaurants....................................................................... 2262

Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that the dismissal was not due to
the printing of the sales figures, rather dismissed a week later allegedly because of her attitude - Respondent argued that the
Applicant breached a condition of the employment contract, not to divulge confidential information and thus, was dismissed
accordingly - Commission found dismissal was harsh and as reinstatement was impractical awarded compensation for loss of
earnings - Granted - Ms J Gudgin -v- McBride's Collectables and Giftware - APPL 2088 of 1998 - BEECH C - 17/08/99 -
Personal & Household Good Rtlg ................................................................................................................................................. 2632

Application for unfair dismissal-In accordance with the parties' wishes they were given further opportunity to finalise matters-
Regrettably an agreement could not be reached-Commission already concluded that reinstatement was impracticable and
further found that the only remedy available pursuant to section 23A of the Industrial Relations Act was compensation-
Granted-Order Issued. - Mr R Morgan -v- Fullers Auctions - APPL 711 of 1999 - BEECH C - 26/08/99 - Contracting .............. 2653

Application for unfair dismissal and allegedly denied contractual entitlements-Applicants argued that they were unfairly dismissed
and was seeking compensation and benefit that had been denied under their contract of employment -They further argued that
they were coming under the second named Respondent but instructions were given to them by the first named Respondent-The
second named Respondent denied that it was the employer of the Applicants-Therefore denied any liability in respect of each
of the applications -Commission was not satisfied that the Applicants were employees of the second Respondent-Further, the
Applicants were employed on contract for two years subject to three months probation-Dismissed. - Mr A Richardson -v-
Aboriginal Business Development Pty Ltd - APPL 254,255 of 1999 - FIELDING C - 17/08/99 .................................................. 2656
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Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued dismissal was unfair and was seeking

compensation-Respondent argued that Applicant made a personal purchase via the wrongful use of a company order form-
Applicant stated that the Sales Director was informed of the manner of purchase and it was sanctioned by him-Applicant
further stated that the true reason for the dismissal was related to a compensation claim by her regarding an injury to her left
wrist -Commission found that the Respondent felt enmity towards the Applicant re the injury claim and that it was in that
frame of mind when it dealt with the Applicant on the day of dismissal-Granted. - Ms VM Woodruffe -v- West Australian
Auto Trader Pty Ltd - APPL 874 of 1997 - PARKS C - 10/08/99 - Advertising ........................................................................... 2659

4Application for stay of the operation of the whole of the decision of the Commission (79 WAIG 2632)-Appeal was against the
quantum of compensation ordered and about a number of findings of the Commission-President found that the balance of
convenience favoured the Respondent and not the Applicant and no reason had been established as to why the Respondent
should be deprived of the fruits of her "litigation"-President further found that according to S.26(1)(c) of the Act, the interests
of the Applicant should not take precedence over the Respondent-The equity, good conscience and the substantial merits of the
case favour the Respondent-Dismissed. - Robert Blakeman ATF the Blakeman Family Trust T/A McBride's Collectables and
Giftware -v- Ms J Gudgin - PRES 9 of 1999 - President - SHARKEY P - 20/09/99 ..................................................................... 3021

Application re unfair dismissal-Applicant argued that he had been unfairly dismissed because he received no oral or written
complaints re his work or performance and there was no expression of dissatisfaction with him but was informed one week
prior to the termination that he would be terminated-Respondent advised in a telephone conversation that the company was no
longer trading and was insolvent and informed he cannot attend the hearing-As there was no correspondence from him the
hearing proceeded without him -Commission found that the dismissal was unfair and further found that as reinstatement was
impracticable compensation was the appropriate remedy-Compensation awarded -Supplementary reasons for decision issued. -
Mr S Carmody -v- Kingsline Pty Ltd T/A Rocket Couriers - APPL 2194 of 1998 - SCOTT C. - 17/09/99 - Courier .................. 3078

Application re unfair dismissal-Applicant argued dismissal was unfair because no reason was given to her when requested for a reason
for the dismissal-Respondent argued that Applicant's work performance was not upto the standard and was found unsuitable
for long term employment -Commission found that the dismissal was unfair as Respondent failed to afford natural justice-
Applicant had every reason to want to continue in employment but was not given an opportunity to rectify things-As
reinstatement was impracticable compensation was granted-Order Issued. - Ms SJ Casey -v- Compass Ford - APPL 968 of
1999 - SCOTT C. - 13/09/99 - Motor Vehicle Rtlg & Services .................................................................................................... 3080

Application for unfair dismissal-Applicant sought compensation-Applicant argued that she was unfairly dismissed for a relatively
minor issue that being the return of the Respondent's vacuum cleaner-Respondent argued that the conduct of the Applicant on
the day of the incident constituted a refusal by the Applicant to obey a lawful and reasonable direction-It was further argued
that the Applicant behaved in an aggressive and overbearing manner thereby repudiating her position as an employee -
Commission examined and applied case law s.26(1)(a) and 26(1)(c) of the Industrial Relations Act and further examined the
incident in question, other allegations, matters discovered after the Applicant's dismissal, specific incidences and the terms of
the employment contract-Commission found that having regard to all of the evidence and the issues passed in the case that the
employee was unfairly dismissed-Granted. - Ms LR Hoogland -v- NL Tucker & Associates Pty Ltd - APPL 1573 of 1998 -
KENNER C - 05/10/99 - Electrical .............................................................................................................................................. 3084

Application re unfair dismissal-Applicant argued she was unfairly dismissed because she was not given a warning -Respondent
argued that Applicant was dismissed for misconduct that she referred to her senior in derogatory terms and threatening to
consult an industrial relations department-Commission found dismissal unfair as the employee was not given a chance to
explain and the employer did not take into account all mitigating circumstances before taking the decision whether or not to
dismiss the Applicant-Compensation awarded. - SIC Parker -v- Roadway Express Holdings Pty Ltd - APPL 350 of 1999 -
BEECH C - 15/09/99 .................................................................................................................................................................... 3110

Complaint before Industrial Magistrate for compensation on the grounds of Unfair Dismissal pursuant to Section 51 of Workplace
Agreement Act 1993 - Complainant argued that the Defendant breached the Workplace Agreement and further no warning or
justification for the dismissal given, the Defendant failed to induct, provide training and clear instructions - The Defendant
argued that the Complainant was not performing properly the duties - Industrial Magistrate found that the Defendant failed to
induct, train properly and provide clear instructions or guidelines this resulted in both procedural and substantive unfairness -
Compensation Ordered - Ms C de Blank -v- Grace Hosana Pty Ltd T/A The Cheesecake Shop - CP 38 of 1999 - Industrial
Magistrate - Cicchini IM - 27/10/99 - Food Manufacture.............................................................................................................. 3411

Application for unfair dismissal-Applicant argued dismissal occurred as a result of an incident that took place and that it was
unwarranted and unfair because he was not given a chance to explain about that incident and further argued re the absence of
an explanation for his dismissal -Respondent argued Applicant was dismissed for alleged misconduct of using offensive
language-Commission found Applicant's evidence was inaccurate and the language used by the Applicant was offensive-
Dismissed. - Mr G Fazio -v- Multilink Pty Ltd T/F Pietracatella Family Trust T/A Villa Picasso - APPL 245 of 1999 - PARKS
C - 14/10/99 - Restaurant .............................................................................................................................................................. 3419

Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued dismissal was unfair because he was
dismissed while he was on sick leave -Applicant further argued that the employer advised him to take sick leave because other
employees were getting offended by his coughing-Respondent argued it had to employ another person because a rigger should
be there at all times to keep the job going-Commission found that the Applicant's dismissal was unfair-Three day's pay was
granted-Order issued. - Mr J Frew -v- Alfa Enterprises (WA) Pty Ltd - APPL 1192 of 1998 - GREGOR C - 08/10/99 - Metal
Product Manufacturing.................................................................................................................................................................. 3421

Application for unfair dismissal-Applicant argued she was unfairly dismissed because of her health condition -Respondent argued that
it even brought about a part-time arrangement to suit the Applicant's health condition but since it had not been operationally
satisfactory to have that position function as part-time, it had to terminate the Applicant's employment-Commission found that
as the application had been referred to it outside the 28 days allowed by the Act, the application was not competent and the
Commission did not have the jurisdiction to deal with it further-Dismissed. - Ms S Langridge -v- Gold Corporation - APPL
2090 of 1998 - PARKS C - 25/10/99 - Gold ................................................................................................................................ 3432

Application for unfair dismissal-Applicant argued dismissal was unfair because the termination letter stated that he was dismissed for
misconduct-The only incident that took place was regarding his wages that the cheques he received were dishonoured so he
had to arrange for his wages to be paid in cash-The next day he received a warning letter and after sometime he was
terminated-There was no appearance by the Respondent at the hearing-Commission found dismissal was unfair-Since
reinstatement was impracticable compensation was awarded along with 2 weeks' wages in lieu of notice-Order issued. - Mr MP
Posa -v- Elhaj International Corporation Pty Ltd trading as EIC Australia - APPL 230 of 1999 - BEECH C - 29/10/99 -
Catalogue Sales............................................................................................................................................................................. 3439

Application for unfair dismissal-Applicant claimed that she was taken as a casual but after a few months she was treated as if she was
permanent and a number of things were said to her which led her to believe that her status was permanent-The Applicant's
employment was originally intended to be of a relatively short term nature but it continued beyond that short term-There
appeared no provision within the Respondent's funding for a position for the Applicant-Compensation was granted-
Accordingly an Order was issued. - Ms J Watt -v- Noongar Land Council - APPL 2087 of 1998 - SCOTT C. - 28/09/99 ........... 3444
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COMPENSATION— continued
2Appeal against the Decision of the Commission (79WAIG1201) re Unfair Dismissal - Appellant argued that the Commissioner erred

in holding that the employer had paid in lieu of notice and redundancy payments and thereby exercised discretion on the wrong
basis and made a discretionary determination which was wholly unreasonable and which was manifestly unsupportable such
that the exercise of the discretion was completely miscarried - Respondent argued that the termination, change and redundancy
principles fit the description of a contemporary industrial standard - Full Bench found that the Appellant was shocked and
humiliated and that there was an injury which was suffered - Further the Full Bench found that exercise of discretion was
miscarried and therefore substituted the Order to payment equal to twenty weeks' wages by way of redundancy payment and
for the purposes of compensation - Upheld - Mr FJ Rogers -v- Leighton Contractors Pty Ltd - APPL 549 of 1999 - Full Bench
- SHARKEY P/BEECH C/PARKS C - 01/11/99 - Construction Trade Services ......................................................................... 3551

2Appeal against Decision of Commission (79 WAIG 2662) - re Unfair Dismissal - Appellant argued Commissioner erred in
dismissing as evidence written offer of full-time employment and in decision in regards to genuine redundancy - Full Bench
found Commissioner was correct in his findings - Dismissed - Order Accordingly - Ms RD Yewdall -v- McInerney Sales Pty
Ltd T/A McInerney Ford - FBA 20 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 02/12/99 - Motor
Vehicle Rtlg & Services................................................................................................................................................................ 3562

Application re alleged unfair dismissal - Applicant argued she had not been warned of any issue of work performance - Respondent
argued that Applicant had extended period of absence from work - Commission found on evidence the reasons advanced by the
Respondent not to have any substance and that the Applicant's claim was made out - Declared and Ordered Accordingly - Ms
JA Hoffmann -v- Western Australian Aboriginal Media Association (Aboriginal Corporation) - APPL 180 of 1999 - BEECH C
- 11/10/99 - Media......................................................................................................................................................................... 3718

Application for unfair dismissal-Applicant argued dismissal was unfair because he was an employee and at the same time he was a
director of the Respondent who was in charge of the day-to-day responsibility of managing the respondent's affairs-Applicant
further stated he was dissatisfied about the other two directors being paid directors' fees and he in turn not receive directors'
fees-Respondent argued that the dismissal was summary-The Applicant employed his step -son despite the knowledge of
negative reaction of the two directors-Further stated that the employment relationship had irretrievably broken down that the
dismissal was not harsh, oppressive or unfair-Commission found that the Applicant had been expressing dissatisfaction with
his salary-Applicant had acted indifferently in relation to the appointment of his step-son in a manner contrary to the informal
views of the other two directors-Applicant's claim of unfair dismissal is dismissed-The balance of the application be adjourned
sine die-Order issued. - G Menz  -v- Ground and Foundation Supports Pty Ltd-APPL 198 of 1999 - BEECH C-12/11/99 -
Construction  ................................................................................................................................................................................ 3728

Application for contractual entitlements on the grounds of unfair dismissal - Applicant argued that he was not part of the crane crew
nor had the need for his services become redundant at the time when his employment was terminated - Applicant argued that
the commissioning work in the form of reinstatement of the instruments in the flushed pipes continued; that there were a
number of riggers employed on that work who joined the Respondent's workforce well after he did and in the circumstances,
their employment should have been terminated before his - Applicant sought relief in the form of payment of approximately 40
hours remuneration for driving the Respondent's bus when carrying employees between camp and the workplace and between
camp and the nearby town, plus payment of approximately $300.00 for the cost of obtaining scaffolding, elevated work
platforms and forklift proficiency tickets which he said he used in the course of his employment and for which he asserts he
had a contractual entitlement to be reimbursed - Respondent argued that Applicant was a member of the crane crew and when
it came time to take the crane off-site Applicant's services thereby became redundant - Respondent denied that Applicant was
unfairly dismissed and asserts that termination was effected in accordance with the provisions of the Metal Trades (General)
Award 1966 and the Hot-Briquetted Iron Project Agreement - Respondent further argued that Applicant was employed
specifically to work on the construction phase of that project and that Applicant was assigned to the crane crew which was
demobbed along with most of the other crane crew in November 1998 - Furthermore, Respondent argued that at the same time
it invited those employees to apply for re-employment as part of the maintenance crew but Applicant failed to do so -
Respondent denied that Applicant was entitled to the contractual benefits he claimed and argued that it had a "gentlemen's
agreement" to pay the Applicant at overtime rates for the time he spent driving the bus and that it has, in fact, paid the
Applicant all that he was entitled to in this respect, having made payment at the time the Applicant's employment was
terminated - Respondent further asserts that at no stage did it require the Applicant to undergo training for the proficiency
tickets nor did it otherwise agree to pay for the tickets and accordingly, the Respondent denied liability for that aspect of the
Applicant's claim - Commission found, prima facie there was no reason why the Applicant should not have been selected for
dismissal from employment along with the rest of the crew and was far from convinced that Applicant was singled out in this
respect - Further, Commission was far from convinced that the selection process was unfair and found, the Applicant, along
with others, was informed at a toolbox meeting that the commissioning workforce would be demobilised in the case of the
crane crew and volunteers - Commission was not satisfied on balance that the Applicant had been denied either aspect of his
claim for contractual benefits and found in favour of Respondent - Dismissed - Mr C Niblett -v- Transfield Pty Ltd - APPL
2244 of 1998 - FIELDING C - 26/11/99 - Drilling ...................................................................................................................... 3731

Application re alleged unfair dismissal - Applicant argued that no prior notice was given to advise her that her position was to be
made redundant and that she was made to sign the "Deed of Agreement" under duress - Respondent denied claim and argued
that the Deed was freely entered into between the parties and that Applicant should be estopped from pursuing her claim
because of the agreement - Commission was not satisfied on the evidence that the Respondent had either acted or abstained
from acting upon the basis of any assumption that Applicant would not pursue a claim against the Respondent such that it
would suffer a detriment if she proceeded, therefore in the absence of any detriment the estoppel was not made out -
Commission found that as there were no discussions with Applicant and the consequent suddenness with which her
employment was terminated, dismissal was unfair - Commission found that re -instatement would not be practicable and
ordered that compensation be paid to Applicant for loss of injury caused by termination - Ordered Accordingly - JF Strickland
-v- The Officer in Charge, Yamatji Barna Baba Maaja Aboriginal Corporation & Other - APPL 2129 of 1998-BEECH C -
23/11/99 ........................................................................................................................................................................................ 3735

Application for reinstatement on the grounds of unfair dismissal - Applicant argued that penalty was not consistent with the penalties
set out in the handbook provided to supervisors by Respondent or with penalties imposed on others for transgressions in this
nature - Respondent argued that Applicant, on more than occasion, failed to adhere to safety requirements in accordance to his
contract of employment, thereby constituting a breach of that contract - Commission found on evidence that Applicant did
commit a serious breach of the Respondent's procedure and certainly the safety requirements in driving the dump truck in the
manner in which he did - Commission, in its assessment found that the Respondent was entirely justified in terminating
Applicant's contract of employment and was far from convinced that it acted unfairly in doing so - Commission was simply not
satisfied that the Applicant had discharged the onus which it bears to show that the termination of employment, which was
made in accordance with the terms of his contract as embodied in the relevant industrial instruments, was unfair - Dismissed -
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Newcrest Mining Ltd - CR 33 of
1999 - FIELDING C - 30/11/99 - Mining .................................................................................................................................... 3742

CONFERENCE
Conference Referred regarding registration of an Enterprise Bargaining Agreement - Applicant Union argued that the dates to be used

for the purposes of calculating the first pay increase should be 25 March 1999 in the case of the PathCentre and 20 April 1999
in the case of the Health Department - Respondents in both cases argued that the dates should be the first pay period on or after
the registration of the Agreements by the Commission - Commission found that the approval process took a longer period of
time than was anticipated by the parties - Further, the in principle agreement was reached on the terms which included an
understanding by the parties that the retrospective operative dates of the first wage increase would be from the dates the
agreements were registered - The Commission therefore found that the date for the calculations was upon registration of the
Agreements - Orders Issued - The Civil Service Association of Western Australia Incorporated -v- Western Australian Centre
for Pathology and Medical Research-PSACR 22,30 of 1999-Public Service Arbitrator-BEECH C-14/09/99-Health Services ..... 3120
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CONFERENCE— continued
Conference Referred re Dismissal of employee - Applicant claimed that the employee was unfair dismissed and sought reinstatement

or alternatively be awarded compensation - Applicant argued that the dismissal for leaving the worksite was unfair as it was
normal practice for the employee to leave on the condition that the work was completed - Respondent argued that the practice
of 'job and knock' had ceased some considerable time prior to the dismissal and further argued that the employee left the
worksite without permission - Commission examined the evidence and reviewed the law and determined that the behaviour of
employee went well beyond the bounds of reasonableness and warranted dismissal for misconduct - Dismissed - The Forest
Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Wesfi Pty Ltd - CR 95 of 1999 -
KENNER C - 20/10/99 - Building ............................................................................................................................................... 3455

Conference referred re unfair dismissal-Applicant claimed that two employees had been unfairly dismissed-Commission found that
the two employees were reluctant to accept a provision inserted into the proposed workplace agreements and further found that
the employees did not refuse absolutely to sign a workplace agreement, however, the Respondent insisted that the employees
sign with the objected provision present in the workplace agreement -Respondent argued that it would be breaking the law for
the current circumstances to remain in force and as the employees would not sign the workplace agreement they were to be
transferred to a labourhire company-It was further found by the Commission that the employees did not consent to being
transferred and were therefore unfairly dismissed -Commission found that the employees attempted to find alternate work with
a large degree of difficulty and that reinstatement was impracticable and awarded compensation. - LIQUOR, HOSPITALITY
& MISC -v- Solid Concepts Pty Ltd ACN 009 301 553 - CR 366 of 1998 - BEECH C - 11/10/99............................................... 3461

Conference referred re under payment of wages as per contractual arrangement entered into by the parties -Applicant claimed that the
police officer concerned was promised a promotion to a substantive rank as part of his employment contract as he was
expected to change employment from the military to the Police service and that this promotion was not in any way temporary
or of an acting nature-Respondent argued that the substantive rank was only temporary and was to be paid only whilst the
officer was performing his duties as an Inspector in the TRG-Commission examined the evidence and determined that the
arrangement was that the officer would be paid at a higher rate whilst performing duties as an instructor for the TRG and that
there was no agreement for the officer to be permanently promoted-Granted in part. - Western Australian Police Union of
Workers -v- Minister of Police - CR 114 of 1999 - GREGOR C - 21/10/99 ................................................................................. 3466

CONSUMER PRICE INDEX
3State Wage Case 1999 - Commission in Court Session reviewed whether to give effect to the Decision of the Full Bench of the

Australian Industrial Relations Commission re the Safety Net Review Wages - Wage and increase in the Adult Minimum
Wage - Chamber of Commerce and Industry and the Minister for Labour Relations submitted detailed submissions on the State
Economy - Trades and Labor Council argued that there were good reasons not to give effect to the National Wage Case
Decision, these go to the Commission's lack of power to formulate principle's consistent with the statutory framework of the
Act given the limitations imposed by section 51(2) - TLC further argued that in it's "Statement of Principles" the Commission
had erected an edifice based on the federal wage fixing system which goes beyond its power, the present wage fixing systems
imports elements of the federal jurisdiction without the statutory protection of the Workplace Relations Act, this gives rise to
uncertainty and in consistency in its operation - Australian Mines and Metals Association, Chamber of Commerce and Industry
and Master Builders Association were concerned effect should be given, nothing had changed since the last Decision in June
1998 to warrant a departure from that course - Minister for labour Relations argued that in giving effect to the National Wage
Case Decision the Commission should retain the form and substance of the Statement of Principles and in particular the
Enterprise Bargaining and Special Case Principles - Commission in Court Session found that no good reason not to give effect
to the National Wage Decision with the Safety Net Adjustments, that the Adult Minimum Wage was an integral part of the
National Wage Decision - CICS concluded that in the Application of the Principles, this Commission should not be bound by
them differently from that the AIRC was bound - Statement of Principles-July 1999 and General Order Issued - (Commission's
own motion) -v- Trades and Labor Council of Western Australia & Others - APPL 812 of 1998;APPL 609 of 1999 -
Commission in Court Session - COLEMAN CC/GREGOR C/BEECH C - 06/07/99 - Various.................................................... 1847

CONTRACT OF SERVICE
2Appeal against the Decision of the Commission (78 WAIG 3572) re Application for allegedly denied contractual entitlements -

Appellant argued that the Learned Commissioner erred in law in concluding that there was no requirement to attribute meaning
to the words "Local Officers (WA) Award, failed to give any adequate weight to relevant evidence which supported the
meaning to the words - Further erred in law by concluding the contract was varied by consent of the parties as evidenced by
their subsequent conduct - Full Bench questioned whether a term or terms should be implied that the balance of the award
should represent the terms of the contract of employment and apply to the sort of benefits claimed as entitlements in these
proceedings - Full Bench found that the Commissioner had erred in law, the Commissioner should of determined that the
Appellant was not paid overtime when additional hours were worked in excess of the agreed working time, was not paid
annual leave loading, was not paid the requisite increases in salary or wage under the award at all times and was entitled to
claim and be paid those amounts which were claimed - Upheld in Part - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 10/06/99 - Personal Services...................................... 1867

Application for denied contractual entitlements-Applicant argued Respondent failed to pay her wages under the terms of her contract-
No argument from the Respondent-No appearance from the Respondent for conferences-Commission found that the
Respondent failed to pay the applicant under the terms of their contract of employment-Granted-Order issued. - Ms M Caputi -
v- Chrystofa Aarons - Director Endure 2 Models - APPL 1915 of 1998 - PARKS C - 14/05/99 - Modelling ............................... 2029

Application for allegedly denied contractual entitlement -Applicant claimed an outstanding contractual entitlement under terms of
notice that applied for the period of the probationary period including superannuation and provision for motor vehicle-
Respondent rejected the claim and argued that contract was rescinded on the third day of employment as Applicant was
inexperienced-Commission found Applicant inexperienced and the payment made did not act to estoppel the rescission of the
contract and although identified as payment in lieu of notice in the particular form of wages there was no contractual
entitlement to such payment -Dismissed. - Mr GJ Donald -v- Deltaflex Corporation Pty Ltd - APPL 1693 of 1997 -
COLEMAN CC - 11/06/99 - Mining ............................................................................................................................................ 2041

Application for alleged unfair dismissal - Applicant argued that she was unfairly dismissed - Respondent, by its Notice of Answer and
Counter proposal, denied that the Applicant was an employee and asserts she had been a contractor, therefore the Commission
was without jurisdiction to hear and determine the matter - Further, Respondent sought costs against Applicant on the ground
that the present matter constitutes an extreme case - Preliminary hearing to determine whether Applicant had been party to a
contract of service or to a contract for service and thereby determine whether the Commission had jurisdiction to hear the
matter - Commission applied various tests to determine the true relationship between the parties and found on evidence that no
employer/employee relationship existed hence the Commission lacked jurisdiction to hear and determine the complaint
contained in the application - Commission found that pursuant to section 27(1)(c) of the I.R. Act, power resides with the
Commission to award costs, however it ought to be limited to extreme cases - Commission further found that the Respondent
had been unnecessarily put to the cost of defending this application, which had been shown to be completely without
substance, that there being no reasonable cause to ground the application made places this matter in the category of extreme
and awarded costs against the Applicant - Ordered Accordingly - Dr AM Lewis -v- Belridge Medical Centre - APPL 1894 of
1997 - PARKS C - 28/05/99 - Health Services   ........................................................................................................................... 2043

Application for allegedly denied contractual entitlements - Applicant sought outstanding commissions from files he worked on under
his contract of employment - No appearance from Respondent - Commission found on evidence that Applicant, in his capacity
as an employee of the Respondent, had been denied a benefit to which he was entitled to under his contract of employment and
ordered that the Respondent pay the Applicant the sum of $3000 - Granted - Mr D Renton -v- Trevor David Hoffman - APPL
2164 of 1998 - BEECH C - 10/06/99 ............................................................................................................................................ 2049
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CONTRACT OF SERVICE— continued
Application for allegedly denied contractual entitlements on the grounds of unfair dismissal - Applicant argued one week's pay in lieu

of notice - Respondent denied by its Notice of Answer, that there was an unfair dismissal claim and that the Applicant was not
entitled to a payment in lieu of notice - Commission found on evidence that there was an error in the records which shows that
a day in lieu had been paid when in fact that day had not been paid - Commission ordered payment of $28.68 to the Applicant
being another day's pay that was due and dismissed the other part of the claim alleging unfair dismissal - Ordered Accordingly
- Mrs A Sabetta -v- Tasty Meals Lunch Bar - APPL 987 of 1998 - PARKS C - 25/09/98 - Accommodatn, Cafes&Restaurants .. 2049

Application re denied contractual entitlements -Applicant argued he was entitled to contractual benefits under a contract of
employment - Respondent argued that Applicant had been found guilty of stealing as a servant and for the Commission to
refrain from hearing the Application on the grounds that it was not desirable or in the public interest - Commission found
pursuant to Section 27(1)(a)(ii) of the Industrial Relations Act it will refrain from hearing this matter as further proceedings are
not necessary, desirable or in the public interest and accordingly the matter dismissed -Dismissed - Mr P Sobczuk -v-
Carnarvon Medical Service Aboriginal Corporation - APPL 1888 of 1998 - BEECH C - 11/06/99 - Health Services .................. 2053

Application re unfair dismissal-Applicant argued she was unfairly dismissed and claimed compensation and contractual benefits-
Respondent argued Applicant was not dismissed and objected to the issue of the Order sought in the application and denied
any contractual benefits were due -Commission found that there was a heated argument between the Respondent and the
Applicant re the criticism that was made by the Respondent which resulted in the Applicant leaving the premises-Commission
further found that there was no dismissal and the claim for contractual benefits must fail-Dismissed. - Ms VH Atherton -v-
Cardlink Pty Ltd - APPL 257 of 1999 - CAWLEY C. - 06/08/99 ................................................................................................. 2231

Application re alleged denied contractual entitlements on the grounds of unfair dismissal - Applicant argued that dismissal was unfair
as it arose in circumstances where he claims to have been pursuing payment for the period following sick leave when he claims
he was fit to resume duty but was not placed on shift - Respondent argued that Applicant was informed that a medical
clearance was required from his treating specialist prior to a resumption of work and this was made clear to him each time he
raised the issue of a return to work - Respondent further argued that Applicant had made a threatening phone call to the
manager, that in light of the threat that was made, there was the safety of other employees and the well being of the company
and its property to be considered and considering the position of the Applicant's work record where he had previously received
two warnings on his attitude and performance as an employee, termination was justified - Commission found on evidence that
the Applicant's claim for back payment was unfounded and dismissed the aspect of the claim - Commission was however,
prepared to accept that whilst the employer found it convenient to place the Applicant on shift from 9th February that, having
regard to his anxiety to return to work and their knowledge of that, that a week's delay was unreasonable - Commission
believed that the only contractual entitlement that obtains to the Applicant was that for payment of one week's pay from the
2nd to 8th February inclusive; the period immediately prior to when the shift commenced - Commission was satisfied on the
evidence presented that Applicant's telephone call to the manager did involve a threat, that there was reasonable apprehension
on the manager's part that the safety of other people and property could be prejudice by the Applicant's continued employment
and that the Applicant was aware of previous warnings concerning his attitude and behaviours, therefore in this respect
termination was justified - Ordered Accordingly - Mr J King -v- Power West - APPL 252 of 1999 - COLEMAN CC - 15/07/99
- Services to Mining ..................................................................................................................................................................... 2253

Application for alleged denied contractual entitlements - Applicant argued that he has been denied benefit pursuant to his contract of
employment and claimed the rate of pay, being the difference between the amount of $650.00 net per week which was
originally paid to him and the rate of $14.00 per hour which was paid to him for the last 3 weeks of his employment -
Respondent argued that Applicant's work performance was unsatisfactory, that he discussed with the Applicant regarding
moving him from his position of restaurant floor manager to bar manager on a temporary basis and that it occurred prior to any
reduction in the Applicant's rate of pay - Further, Respondent argued that discussion was undertaken with the Applicant
regarding the reduction in the rate of pay to undertake the bar work and that it was the Applicant who suggested that the agreed
rate of pay should be $14.00 per hour - Commission found on evidence that Applicant had not opposed or protested to the
changes and that the changes to the arrangements between the parties were by agreement - Commission commented on, in
particular Exhibit 1, a letter dated 8 June 1998 which referred to the Applicant being employed as the restaurant floor manager
and setting out his salary at $650 per week net and noted that the date of the letter, was in fact, during the time when the
Applicant was being paid in accordance with the terms of the letter - Commission was not satisfied that the letter could be
taken to override the arrangements which according to the evidence were changed after that time and therefore was not
relevant to the matters before the Commission other than to confirm, for other purposes, matters largely agreed between the
parties - Dismissed - Mr D Wilcox -v- Delsana Holdings Pty Ltd ATF D'Angelo Family Trust Trading As Villa Della Luna -
APPL 2195 of 1998 - SCOTT C. - 23/07/99 - Accommodatn, Cafes&Restaurants....................................................................... 2262

Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that the dismissal was not due to
the printing of the sales figures, rather dismissed a week later allegedly because of her attitude - Respondent argued that the
Applicant breached a condition of the employment contract, not to divulge confidential information and thus, was dismissed
accordingly - Commission found dismissal was harsh and as reinstatement was impractical awarded compensation for loss of
earnings - Granted - Ms J Gudgin -v- McBride's Collectables and Giftware - APPL 2088 of 1998 - BEECH C - 17/08/99 -
Personal & Household Good Rtlg ................................................................................................................................................. 2632

Application re Unfair Dismissal - Applicant argued that after a three month probationary period his employment was unfairly
terminated and that he should of been advised that if there was a problem and the employment was in jeopardy - Further that
the Mining Probationary Employees Assessment had recommended ongoing employment - Respondent argued and disputed
the unfair dismissal claim, argued that the Applicant was on probation and the reports from the supervisors did not show the
Applicant to be the type of employee the Respondent needed - Commission found that the probationary period to be only an
extension of the selection process and was not satisfied that the Applicant had been denied procedural fairness - Dismissed -
Mr GR Hutchinson -v- Cable Sands (WA) Pty Ltd - APPL 549 of 1998 - SCOTT C. - 23/08/99 - Other Mining......................... 2635

Application re Unfair Dismissal - Applicant argued that the Respondent unfairly terminated the employment after his refusal to accept
a significant reduction in his salary and that the Applicant was denied proper opportunity to put forward his position -
Respondent denies it had acted unfairly and stated that they were willing to negotiate the Applicants position, however, due to
falling low sales targets, salaries needed to be reduced - Commission found that the Applicant had not been unfairly dismissed
or unreasonably dealt with - Dismissed - Mr DF Jardine -v- Retail Management Australia Pty Ltd - APPL 2099 of 1998 -
SCOTT C. - 11/08/99 - Services to Finance&Insurance................................................................................................................ 2637

Application for alleged denial of contractual entitlements -Applicant argued overpayment of loan and sought a refund of excess-Claim
also incorporated underpayment of ordinary pay and overtime-Respondent argued that award only used a s a guide was
fundamentally a common law agreement-Commission referred to relevant case law-Expounded doubt concerning the loan
issue as being an industrial matter-Jurisdiction not determined-By consent ordered refund-Held Award applied as a guide only-
Dismissed all other claims-Order issued accordingly. - Mr D Jovanovic -v- Crossbreed Nominees Pty Ltd - APPL 1905 of
1998 - GREGOR C - 16/08/99 - Services to Agriculture............................................................................................................... 2641

Application for alleged denial of contractual entitlements -Applicant argued entitlement to payout of unused sick leave on redundancy
being either an enforceable legal right or applied as a consequence of the applicant being entitled pursuant to the award-The
Respondent argued-Not applicable to staff positions-Commission rejected argument regarding award coverage but concluded
that the unregistered industrial agreement had been incorporated into the applicants contract of employment-Commission
applied relevant English authorities in absence of express terms under the contract of employment-Held entitlement to payout
of sick leave-Order issued accordingly. - Mr L Montuolo -v- Amcor Packaging (Australia) Pty Ltd trading as Amcor Flexibles
Australasia - APPL 1674 of 1998 - KENNER C - 30/07/99 - Printg, Publishg & Rcdd Media ..................................................... 2647
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CONTRACT OF SERVICE— continued
Application for unfair dismissal and allegedly denied contractual entitlements-Applicants argued that they were unfairly dismissed

and was seeking compensation and benefit that had been denied under their contract of employment -They further argued that
they were coming under the second named Respondent but instructions were given to them by the first named Respondent-The
second named Respondent denied that it was the employer of the Applicants-Therefore denied any liability in respect of each
of the applications -Commission was not satisfied that the Applicants were employees of the second Respondent-Further, the
Applicants were employed on contract for two years subject to three months probation-Dismissed. - Mr A Richardson -v-
Aboriginal Business Development Pty Ltd - APPL 254,255 of 1999 - FIELDING C - 17/08/99 .................................................. 2656

2Appeal against the decision of Commission re claim of Contractual Entitlements (78 WAIG 3572)-Full Bench found that the
Appellant's entitlements are to be determined according to the Award rate in the Appellant's normal role and in the acting role-
Further, Full Bench had the consent of both parties to amend the Order-Accordingly the Order was amended by the insertion of
paragraphs. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men - APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH
C/SCOTT C. - 15/09/99 ................................................................................................................................................................ 2985

Application for unfair dismissal-Applicant argued she was unfairly dismissed because she was not warned that her employment was
in jeopardy and none of the allegations were put to her and further argued that she had not been paid for all the hours she
worked-Respondent argued that Applicant was dismissed at the end of her probationary period and denied her claim of
payment for the hours worked -Commission found that the Applicant had not made out her claim either for unfair dismissal or
for underpayment of wages-Dismissed. - Ms G Bolin -v- W.A. Retailers Association - APPL 87 of 1999 - BEECH C -
04/10/99 - Retailing ...................................................................................................................................................................... 3076

Application for allegedly denied contractual entitlements -Applicant argued that she worked long and hard with little remuneration
and asserted that the Respondent agreed to pay her at the rate of $12.00 per hour upto and including 37.5 hours per week-
Respondent disputed the agreement to pay the Applicant $450.00 per week-Commission found that the Applicant had made
out her case but not convinced that the agreement was in the terms in which the Applicant said it was or the hours she said she
worked-Dismissed - Mrs L Gundry -v- Ms DM Oliver - APPL 2122 of 1998 - FIELDING C - 07/10/99 - Telemarketing ......... 3082

Application re unfair dismissal-Applicant argued that the dismissal was unfair-Respondent argued that Applicant's attitude was
unacceptable and that it reinforced the loss of trust-Commission found that Applicant's conduct fell well short of the standard
of professional and ethical behaviour expected of him in his position and his claim of unfair dismissal was dismissed-Further
found that as the dismissal was due to the misconduct Applicant had no entitlement under his contract-Applicant's claim of
wrongful deduction of entitlements too was dismissed-Order Issued. - Mr JL Kirkby -v- Brunel Energy Pty Ltd - APPL 10 of
1999 - BEECH C - 29/09/99 - Contractor ..................................................................................................................................... 3097

Application for allegedly denied Contractual Entitlements -Applicant claimed unpaid entitlements based on commission payable
under his contract of employment-Respondent argued that the Applicant did not achieve the minimum sales required after the
initial three month probationary period and failed to work the minimum hours as required by the terms of the agreement-
Commission found no supporting evidence in regard to the claim of failure to work the required minimum hours-It was further
found by the Commission due to the terms and language of the contract of employment the applicant was entitled to the benefit
sought regardless of the issue of poor sales performance-Granted. - Mr BC Martinez -v- Wentworth Australia Pty Ltd - APPL
442 of 1999 - KENNER C - 19/08/99 ........................................................................................................................................... 3101

Application for allegedly denied contractual entitlements -Applicant argued that she was denied benefits under her contract of service-
No appearance from the Respondent -Commission found that Applicant was denied her entitlements-Granted-Order Issued. -
Ms AJ McDougall -v- Universal Trade Exchange - APPL 1049 of 1999 - BEECH C - 07/09/99 ................................................. 3103

Application for unfair dismissal and outstanding benefits -At the hearing Applicant clarified that the application pursued was the
claim for contractual entitlement-Applicant argued that he was denied the payment in lieu of notice in accordance with the
terms of the contract of employment -Respondent argued that their agreement did not require one month's notice to be given to
the Applicant and that as soon as it was suitable to either party, then the employment would come to an end-Commission found
although the Applicant's contract obliged him to give four weeks notice he gave his employer less than a week's notice of his
intention to resign-Application dismissed. - Mr SK O'Grady -v- Quality Assurance Testing Engineers - APPL 1494 of 1998 -
SCOTT C. - 28/09/99.................................................................................................................................................................... 3108

Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued that the dismissal was unfair and
further argued that the citation on the pay slip revealed who the employer was-Respondent argued that it was not the
Applicant's employer, and the citation on the payslip was wrong-Respondent further argued that the purpose of the Company
was to trade in shares -Commission found that the employer of the Applicant was a natural person therefore a different legal
entity to the corporate body Dogrin Pty Ltd and the application was wrongly made against Dogrin Pty Ltd-Dismissed-
Supplementary Reasons for Decision issues. - Ms PK Rai -v- Dogrin Pty Ltd - APPL 140 of 1999 - PARKS C - 05/07/99 -
Restaurant .................................................................................................................................................................................... 3114

2Appeal against the decision of Commission (78 WAIG3572) re allegedly denied contractual entitlements-Full Bench amended the
Order by the insertion of paragraphs with the consent of both parties (79 WAIG2985)-Both parties consented for further
amendment and accordingly sub -paragraphs were inserted-Order issued. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 15/09/99 .................................................................... 3183

2Appeal against the Decision of Commission (79WAIG272) re Allegedly denied Contractual Entitlements - Appellant argued that the
Commissioner erred when the Order Issued as "that this Application shall be and is hereby Discontinued" and that no Decision
was given - Thus, the two matters of the Appeal were that there was a claim relating to the purchase of a motor vehicle by the
Appellant at the time of termination and that no decision was given by Commissioner in relation to an amount allegedly
withheld by the Respondent - Full Bench found that it was for the Appellant at the first instance to establish his case, not the
Respondent - Further the Full Bench found that there was no merit in the Appeal which could succeed thus the Appeal was
dismissed - On the question of whether the extensions of time sought in order to enable the Appeal to be filed (and proceeded
with) out of time - Full Bench found that it was unjust to the Respondent to allow the Appeal out of time after an inordinate
length of time had elapsed for no good reason - Full Bench did not allow extension of time and thus Dismissed the Application
to extend time within which to Appeal - Dismissed - Mr AR Hall -v- Moran Healthcare Group (WA) Pty Ltd - FBA 2 of 1999 -
Full Bench - SHARKEY P/SCOTT C./KENNER C - 09/11/99 - Health  .................................................................................... 3184

2Appeal against the Decision of the Commission (79WAIG607) re Unfair Dismissal and allegedly denied Contractual Entitlements -
Appellant argued that Commissioner mis -exercised his discretion in ordering that the Application be discontinued - Further,
after granting a further extension of time for the Declaration of Service beyond the notice given, failed to give notice of the
intention to proceed with the discontinuance of the Application - Full Bench found that the Commissioner's direction was
miscarried and the Appellant was wrongly deprived of an opportunity to be heard that resulted from a denial of natural justice,
thus quashing the initial Order of Discontinuance - Upheld - Ms DE Sulman -v- Waratah Child Care Centre - APPL 149 of
1999 - Full Bench - SHARKEY P/PARKS C/SCOTT C. - 15/10/99 - Child ................................................................................ 3196

Application as amended on the day of hearing was for allegedly denied contractual entitlements-Applicant argued she should have
been paid in accordance with Clause 25 of the conditions of employment for Officers of SSTU the payment-in-lieu of the
period of notice-Respondent argued that the Applicant was engaged on a 4 year contract which expired by the effluxion of time
and there was no requirement for her to be given notice and further argued that the fact that the Applicant was unaware of the 4
year contract was not credible for a number of reasons -Commission found there was no provision within the Applicant's
contract of employment as contractual entitlement but the Applicant was entitled to salary for 10 weeks and 4 days as she was
given notice of one week and one day-Accordingly an Order was issued-Granted - Ms S Archer -v- The State School Teachers
Union of W.A. (Incorporated) - APPL 1866 of 1998 - SCOTT C. - 06/10/99 - Unions ................................................................ 3413
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CONTRACT OF SERVICE— continued
Application for unfair dismissal and denied contractual benefits-Applicant argued that he was unfairly dismissed and that he was

owed monies in relation to a 25 percent bonus payment arrangement-Respondent argued that the applicant left their
employment voluntarily and that the bonus arrangement was temporary-Commission examined the evidence and determined
that on the balance of the evidence the Respondent's evidence is more probable in that the bonus arrangement was temporary
and that the Applicant left the Respondent's employ after becoming upset and consequently left-Dismissed. - Mr GT Evans -v-
Midekeha Pty Ltd ACN 062 620 231 T/A Leederville Autocare-APPL 1522 of 1998 - GREGOR C-28/10/99-Automotive........ 3416

Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued dismissal was unfair because he was
dismissed while he was on sick leave -Applicant further argued that the employer advised him to take sick leave because other
employees were getting offended by his coughing-Respondent argued it had to employ another person because a rigger should
be there at all times to keep the job going-Commission found that the Applicant's dismissal was unfair-Three day's pay was
granted-Order issued. - Mr J Frew -v- Alfa Enterprises (WA) Pty Ltd - APPL 1192 of 1998 - GREGOR C - 08/10/99 - Metal
Product Manufacturing.................................................................................................................................................................. 3421

Application for allegedly denied Contractual Entitlement - Applicant argued by way of letter that the Respondent owed wages which
part had been paid - Respondent argued by way of letter that that entitlement was owed but there was insufficient funds to pay
the outstanding amount for some time - Commission found in the circumstances, having regard to the Respondent's own
admission of liability an Order be made out - Granted - Mr CD Kenyon -v- Impex Power Corporation Pty Ltd - APPL 1331 of
1999 - FIELDING C - 26/10/99 - Services to Mining ................................................................................................................... 3431

Application for allegedly denied contractual entitlement -There was no appearance by the Applicant-Notice of application was
appeared to be defective and not in the terms of the Industrial Relations Commission Regulation 1985 as it was signed by a "S
Glossop" but there was no warrant filed authorising S.Glossop to act as Agent -Respondent Mr Smoothy appeared at the
hearing and gave evidence that he was not the employer of the Applicant-In the absence of a request from the Applicant the
Commission refrained from amending the application to nominate the Respondent as the company rather than Mr Smoothy-
Dismissed -Order issued. - Mr S Naylor -v- Mr M Smoothy - APPL 1342 of 1999 - FIELDING C - 15/10/99 ............................ 3439

Application for allegedly denied contractual benefits -Applicant claimed that the employees concerned had a contractual entitlement
to be paid redundancy payments -Respondent argued that there was no verbal or written agreement entered into-Further, it was
argued that the Commission did not have the jurisdiction to determine the matter as it is not an industrial matter under the Act
and that the Commission cannot hear or determine the matter as it involves the exercise of judicial power-Commission applied
case and statute Law and determined that an enforcement of an alleged contractual benefit cannot be pursued utilising Section
44 of the Act and it is appropriate for the matter to be dealt with within the jurisdiction of Section 29 of the Act-Dismissed. -
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 200 of 1999
- SCOTT C. - 13/10/99 - Iron ....................................................................................................................................................... 3450

Conference Referred-Dispute between the parties concerning the desire by some members of the Applicant employed by the
Respondent to wear a union badge in the workplace-Applicant sought a declaration that it would be harsh, oppressive and
unfair for the Respondent to penalise, dismiss or in any otherway discipline or disadvantage any employee because the
employee chooses to wear a membership badge of the union whilst performing work-It was further argued by the Applicant
that the Respondent's attitude toward wearing the badges is contrary to one of the principle objects of the Industrial Relations
Act namely to encourage the formation of representative organisation of employees that they do not wear badges in the course
of their employment unless issued by the Respondent or otherwise authorised to do so by the Respondent-Commission
determined that it is an express term of the employees contract that they follow the policies and procedures of the Respondent
and therefore can only wear badges were authorised to do so by the Respondent -Dismissed. - LIQUOR, HOSPITALITY &
MISC -v- Burswood Resort (Management) Limited - CR 159 of 1999 - FIELDING C - 22/10/99 ............................................... 3459

Application re unfair dismissal - Applicant claimed that he was unfairly dismissed for alleged domestic anti-social behaviour and
sought compensation for the financial loss incurred as a result of the dismissal or alternatively sought payment of his salary -
Applicant argued that he was compelled to leave the townsite without his personal belongings and forced to utilise his leave for
payment of travel expenses - Respondent argued that as its business was under contract and the contract specified a clause
which was exercised by the contractee the respondent was compelled to dismiss the employee - It was further argued by the
respondent that alternative employment was sought for the applicant - Commission examine the evidence and referred to the
law and determined that the action of the respondent was not an unfair exercise of the right to dismiss - It was further
determined that the applicant was entitled to the prescribed period of notice - Granted in part - Mr T Bogaers -v- Spotless
Services Australia Limited - APPL 2078 of 1998 - PARKS C - 15/11/99 - Mining ...................................................................... 3710

Application re alleged unfair dismissal - Applicant argued she had not been warned of any issue of work performance - Respondent
argued that Applicant had extended period of absence from work - Commission found on evidence the reasons advanced by the
Respondent not to have any substance and that the Applicant's claim was made out - Declared and Ordered Accordingly - Ms
JA Hoffmann -v- Western Australian Aboriginal Media Association (Aboriginal Corporation) - APPL 180 of 1999 - BEECH C
- 11/10/99 - Media......................................................................................................................................................................... 3718

Application for unfair dismissal-Applicant argued dismissal was unfair because he was an employee and at the same time he was a
director of the Respondent who was in charge of the day-to-day responsibility of managing the respondent's affairs-Applicant
further stated he was dissatisfied about the other two directors being paid directors' fees and he in turn not receive directors'
fees-Respondent argued that the dismissal was summary-The Applicant employed his step -son despite the knowledge of
negative reaction of the two directors-Further stated that the employment relationship had irretrievably broken down that the
dismissal was not harsh, oppressive or unfair-Commission found that the Applicant had been expressing dissatisfaction with
his salary-Applicant had acted indifferently in relation to the appointment of his step-son in a manner contrary to the informal
views of the other two directors-Applicant's claim of unfair dismissal is dismissed-The balance of the application be adjourned
sine die-Order issued. - G Menz -v - Ground and Foundation Supports Pty Ltd - APPL 198 of 1999 - BEECH C - 12/11/99 -
Construction  ................................................................................................................................................................................ 3728

Application for contractual entitlements on the grounds of unfair dismissal - Applicant argued that he was not part of the crane crew
nor had the need for his services become redundant at the time when his employment was terminated - Applicant argued that
the commissioning work in the form of reinstatement of the instruments in the flushed pipes continued; that there were a
number of riggers employed on that work who joined the Respondent's workforce well after he did and in the circumstances,
their employment should have been terminated before his - Applicant sought relief in the form of payment of approximately 40
hours remuneration for driving the Respondent's bus when carrying employees between camp and the workplace and between
camp and the nearby town, plus payment of approximately $300.00 for the cost of obtaining scaffolding, elevated work
platforms and forklift proficiency tickets which he said he used in the course of his employment and for which he asserts he
had a contractual entitlement to be reimbursed - Respondent argued that Applicant was a member of the crane crew and when
it came time to take the crane off-site Applicant's services thereby became redundant - Respondent denied that Applicant was
unfairly dismissed and asserts that termination was effected in accordance with the provisions of the Metal Trades (General)
Award 1966 and the Hot-Briquetted Iron Project Agreement - Respondent further argued that Applicant was employed
specifically to work on the construction phase of that project and that Applicant was assigned to the crane crew which was
demobbed along with most of the other crane crew in November 1998 - Furthermore, Respondent argued that at the same time
it invited those employees to apply for re-employment as part of the maintenance crew but Applicant failed to do so -
Respondent denied that Applicant was entitled to the contractual benefits he claimed and argued that it had a "gentlemen's
agreement" to pay the Applicant at overtime rates for the time he spent driving the bus and that it has, in fact, paid the
Applicant all that he was entitled to in this respect, having made payment at the time the Applicant's employment was
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CONTRACT OF SERVICE— continued
terminated - Respondent further asserts that at no stage did it require the Applicant to undergo training for the proficiency
tickets nor did it otherwise agree to pay for the tickets and accordingly, the Respondent denied liability for that aspect of the
Applicant's claim - Commission found, prima facie there was no reason why the Applicant should not have been selected for
dismissal from employment along with the rest of the crew and was far from convinced that Applicant was singled out in this
respect - Further, Commission was far from convinced that the selection process was unfair and found, the Applicant, along
with others, was informed at a toolbox meeting that the commissioning workforce would be demobilised in the case of the
crane crew and volunteers - Commission was not satisfied on balance that the Applicant had been denied either aspect of his
claim for contractual benefits and found in favour of Respondent - Dismissed - Mr C Niblett -v- Transfield Pty Ltd - APPL
2244 of 1998 - FIELDING C - 26/11/99 - Drilling ...................................................................................................................... 3731

Application for reinstatement on the grounds of unfair dismissal - Applicant argued that penalty was not consistent with the penalties
set out in the handbook provided to supervisors by Respondent or with penalties imposed on others for transgressions in this
nature - Respondent argued that Applicant, on more than occasion, failed to adhere to safety requirements in accordance to his
contract of employment, thereby constituting a breach of that contract - Commission found on evidence that Applicant did
commit a serious breach of the Respondent's procedure and certainly the safety requirements in driving the dump truck in the
manner in which he did - Commission, in its assessment found that the Respondent was entirely justified in terminating
Applicant's contract of employment and was far from convinced that it acted unfairly in doing so - Commission was simply not
satisfied that the Applicant had discharged the onus which it bears to show that the termination of employment, which was
made in accordance with the terms of his contract as embodied in the relevant industrial instruments, was unfair - Dismissed -
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Newcrest Mining Ltd - CR 33 of
1999 - FIELDING C - 30/11/99 - Mining .................................................................................................................................... 3742

CONTRACT OUT OF AWARD
2Appeal against the Decision of the Commission (78 WAIG 3572) re Application for allegedly denied contractual entitlements -

Appellant argued that the Learned Commissioner erred in law in concluding that there was no requirement to attribute meaning
to the words "Local Officers (WA) Award, failed to give any adequate weight to relevant evidence which supported the
meaning to the words - Further erred in law by concluding the contract was varied by consent of the parties as evidenced by
their subsequent conduct - Full Bench questioned whether a term or terms should be implied that the balance of the award
should represent the terms of the contract of employment and apply to the sort of benefits claimed as entitlements in these
proceedings - Full Bench found that the Commissioner had erred in law, the Commissioner should of determined that the
Appellant was not paid overtime when additional hours were worked in excess of the agreed working time, was not paid
annual leave loading, was not paid the requisite increases in salary or wage under the award at all times and was entitled to
claim and be paid those amounts which were claimed - Upheld in Part - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 10/06/99 - Personal Services...................................... 1867

2Appeal against the decision of Commission re claim of Contractual Entitlements (78 WAIG 3572)-Full Bench found that the
Appellant's entitlements are to be determined according to the Award rate in the Appellant's normal role and in the acting role-
Further, Full Bench had the consent of both parties to amend the Order-Accordingly the Order was amended by the insertion of
paragraphs. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men - APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH
C/SCOTT C. - 15/09/99 ................................................................................................................................................................ 2985

2Appeal against the decision of Commission (78 WAIG3572) re allegedly denied contractual entitlements-Full Bench amended the
Order by the insertion of paragraphs with the consent of both parties (79 WAIG2985)-Both parties consented for further
amendment and accordingly sub -paragraphs were inserted-Order issued. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 15/09/99..................................................................... 3183

DATE OF OPERATION
2Appeal against Decision of Public Service Arbitrtor (79WAIG245) re First Salary Increase for the Enterprise Agreement - Operative

Date - Appellant argued that Public Service Arbitrator erred in law and exceeded its jurisdiction by in effect allowing
retrospectivity of the Industrial Agreement - Appellant further argued that the Act does not allow for the variation of an
industrial agreement unless the variation is concerned with the standing down of an employee, the Arbitrator erred in fact in
finding that the first Respondent proceeded to ballot its members on the basis that the operative date for pay increases would be
4 November 1998, when such finding was inconsistent with the submissions advanced by the Advocate for the Respondent -
Further, the Arbitrator erred in fact in finding that the Appellant confirmed the date of notification of the ballot outcome was
endorsed for the purposes of the operative date of the first pay increase which was inconsistent with the Statement of Agreed
Facts - Full Bench found that the Decision of the Arbitrator was a discretionary decision which does not vary an industrial
agreement, therefore, there was merit in the first ground of Appeal - Full Bench further found that the Arbitrator did not err in
law or act in excess of its jurisdiction in making the Order, therefore there was no merit in the second ground of Appeal - Full
Bench found that the facts relied upon by the Appellant were incorrect and incomplete, therefore there was no merit in the third
and fourth grounds of Appeal - Dismissed - Director General, Ministry for Culture and the Arts -v- The Civil Service
Association of Western Australia Incorporated & Others - APPL 189 of 1999 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 16/07/99 - Government Administration............................................................................................................ 2091

3Application for variations to awards re Arbitrated Safety Net Adjustment, by consent save Date of Operation referred to CICS
(79WAIG33)- Industrial Appeal Court upheld Appeal (79WAIG945), found that the Appeal be allowed because there was no
delivery of an Order signed by the Commission in July 1998 -Remitted to determine the question of any consideration of
retrospective effect to the Commission in Court Session for further hearing and determination according to law - Applicant
Union argued that as a matter of merit the operative dates for the variations to each award should be made retrospective to the
respective dates of hearing - Respondents argued that there was no jurisdiction for consideration of these claims under the
Special Case principle - Commission in Court Session unanimously found that the Orders provide for retrospectivity of effect
of the Safety Net Adjustment variations to these awards to the respective dates of hearing in July - Granted - LIQUOR,
HOSPITALITY & MISC -v- Wormalds Security - APPL 1023,1026,1028,1034,1035,1036,1042,1046,1051,1052,1055,1057,
1060,1063,1065,1066,1067,1068,1069,1070,1074,1079,1082,1083,
1085,1086,1087,1088,1089,1091,1092,1093,1094,1095,1096,1097, 1100,1101,1102 of 1998 - Commission in Court Session -
COLEMAN CC/CAWLEY C./BEECH C - 05/08/99 - Various.................................................................................................... 2096

Conference Referred regarding registration of an Enterprise Bargaining Agreement - Applicant Union argued that the dates to be used
for the purposes of calculating the first pay increase should be 25 March 1999 in the case of the PathCentre and 20 April 1999
in the case of the Health Department - Respondents in both cases argued that the dates should be the first pay period on or after
the registration of the Agreements by the Commission - Commission found that the approval process took a longer period of
time than was anticipated by the parties - Further, the in principle agreement was reached on the terms which included an
understanding by the parties that the retrospective operative dates of the first wage increase would be from the dates the
agreements were registered - The Commission therefore found that the date for the calculations was upon registration of the
Agreements - Orders Issued - The Civil Service Association of Western Australia Incorporated -v- Western Australian Centre
for Pathology and Medical Research - PSACR 22,30 of 1999-Public Service Arbitrator - BEECH C - 14/09/99 - Health
Services......................................................................................................................................................................................... 3120

Application for new Award - Award was designed to replace 12 different Industrial Instruments and provide uniform conditions of
employment - Respondents seeked an operative date at when the Award was registered - Applicant Union argued for an earlier
date because an agreement was reached in August and that the earlier proceedings were ultimately terminated by the
Commission - Commission found and registered the Award effective from the first pay period commencing on or after 12
October 1999 - Order Issued - COMM, ELECTRIC, ELECT, ENERGY -v- The Metropolitan Health Service Board - A 1 of
1999;APPL 1685,1686,1687,1688 of 1999 - FIELDING C - 23/11/99 - Health............................................................................ 3637
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DISCRIMINATION
3Conference referred re discrimination-Applicant Union raised a number of matters at the speaking to the minutes and argued that

'unlikely' would be ambiguous and considered that the Order required consideration of the other elements of risk assessment in
relation to the performance of work-Further, it raised the issue concerning the Commission's jurisdiction to deal with matters of
Promotion in the Public Sector-Commission found that the track-access was denied by virtue of their medical condition that
they did not meet Westrail's medical standards-Application adjourned on the basis to determine individual assessment of the 4
employees-If the assessment demonstrated unlikely the medical condition would suffer, to consider promotion or payment of
wages or other earnings -Order Issued. - Australian Railways Union of Workers, West Australian Branch -v- Western
Australian Government Railways Commission - CR 358 of 1998 - Commission in Court Session - BEECH C/PARKS
C/SCOTT C. - 10/08/99 - Railway................................................................................................................................................ 2314

EMPLOYEE
2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and

allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

Application for alleged unfair dismissal - Applicant argued that she was unfairly dismissed - Respondent, by its Notice of Answer and
Counter proposal, denied that the Applicant was an employee and asserts she had been a contractor, therefore the Commission
was without jurisdiction to hear and determine the matter - Further, Respondent sought costs against Applicant on the ground
that the present matter constitutes an extreme case - Preliminary hearing to determine whether Applicant had been party to a
contract of service or to a contract for service and thereby determine whether the Commission had jurisdiction to hear the
matter - Commission applied various tests to determine the true relationship between the parties and found on evidence that no
employer/employee relationship existed hence the Commission lacked jurisdiction to hear and determine the complaint
contained in the application - Commission found that pursuant to section 27(1)(c) of the I.R. Act, power resides with the
Commission to award costs, however it ought to be limited to extreme cases - Commission further found that the Respondent
had been unnecessarily put to the cost of defending this application, which had been shown to be completely without
substance, that there being no reasonable cause to ground the application made places this matter in the category of extreme
and awarded costs against the Applicant - Ordered Accordingly - Dr AM Lewis -v- Belridge Medical Centre - APPL 1894 of
1997 - PARKS C - 28/05/99 - Health Services.............................................................................................................................. 2043

Further Reasons for Decisions (78 WAIG 4356) to determine issues between the parties to the Award - Applicant and Respondent
sought Commissions's determination on hours of duty, overtime for casual employees, disputes avoidance procedure, holidays,
Easter Saturday penalty rates, sick leave provision of medical certificate and payout of untaken sick leave - Commission
determined hours of duty proposal is able to be negotiated, provided there's an eight hour break - Overtime rates should be paid
for casual employees and sick leave provisions are available in the form of Enterprise Bargaining - Commission deleted
reference to "interim", and Ordered Award to be amended and consolidated - Ordered Accordingly - Merchant Service Guild
of Australia, Western Australian Branch, Union of Workers & Other -v- Boat Torque Cruises Pty Ltd & Others - A 9 of 1996 -
BEECH C - 25/06/99 - Water Transport ...................................................................................................................................... 2267

HOURS OF WORK
Application for unfair dismissal-Applicant argued she was unfairly dismissed from the position of full time cook and supervisor and

claimed compensation-Applicant further argued that after working for 6 months as Kitchen hand she undertook the role of
cook and supervisor but within a short period of time was asked to go back to the position of kitchen hand-That reduced her
hours and caused her stress which resulted in her terminating the employment -Respondent argued Applicant did not wish to
continue as cook and supervisor and that her performance was not upto the standard-Commission found Applicant could have
continued in casual employment with the Respondent -Compensation awarded-Order issued. - Ms FA Brenton -v- Jolly Frog
Cafe Restaurant - APPL 434 of 1997 - PARKS C - 28/07/99 - Cafes .......................................................................................... 2235

Further Reasons for Decisions (78 WAIG 4356) to determine issues between the parties to the Award - Applicant and Respondent
sought Commissions's determination on hours of duty, overtime for casual employees, disputes avoidance procedure, holidays,
Easter Saturday penalty rates, sick leave provision of medical certificate and payout of untaken sick leave - Commission
determined hours of duty proposal is able to be negotiated, provided there's an eight hour break - Overtime rates should be paid
for casual employees and sick leave provisions are available in the form of Enterprise Bargaining - Commission deleted
reference to "interim", and Ordered Award to be amended and consolidated - Ordered Accordingly - Merchant Service Guild
of Australia, Western Australian Branch, Union of Workers & Other -v- Boat Torque Cruises Pty Ltd & Others - A 9 of 1996 -
BEECH C - 25/06/99 - Water Transport  ..................................................................................................................................... 2267

Application for unfair dismissal-Applicant argued that the dismissal was unfair and queried the genuineness of the Respondent's
decision to terminate by reason of redundancy -Respondent argued the service department where the Applicant was working
grew considerably and as a result the part time position of the Applicant became the full time position-Applicant was advised
of the change of hours -Applicant offered to work additional hours or to work elsewhere but it was not acceptable with the
Respondent and as a consequence Applicant was terminated by reason of redundancy-Commission found that the Respondent
observed the minimum legal requirements re redundancy and it did not do more than it was obliged to do-Dismissed-Order
issued. - Ms RD Yewdall -v- McInerney Ford - APPL 315 of 1999 - BEECH C - 25/08/99 - Vehicle ......................................... 2662

Application for allegedly denied contractual entitlements -Applicant argued that she worked long and hard with little remuneration
and asserted that the Respondent agreed to pay her at the rate of $12.00 per hour upto and including 37.5 hours per week-
Respondent disputed the agreement to pay the Applicant $450.00 per week-Commission found that the Applicant had made
out her case but not convinced that the agreement was in the terms in which the Applicant said it was or the hours she said she
worked-Dismissed - Mrs L Gundry -v- Ms DM Oliver - APPL 2122 of 1998 - FIELDING C - 07/10/99 - Telemarketing .......... 3082
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INDUSTRIAL MATTER
2Appeal against the Decision of Commission given by Railway Classification Board (79WAIG612) re Withdrawal of Interstate Passes

- Appellant argued that Railway Classification Board erred as a matter of law in not dismissing matter on the grounds that it
was not validly made and it was without jurisdiction, erred and miscarried its discretion in deciding the matter and relying in
its decision facts pertaining to interstate travel pass arrangements and erred and miscarried its discretion in making the Order -
Full Bench found that Westrail's decision to revoke the travel pass was not fair and not justifiable, the action was unfair and
warranted the Commission's intervention - Further, there was no jurisdiction in the Railway Classification Board to entertain
the application or to make orders insofar as either related to former employees, particularly retired employees - Full Bench
Upheld appeal in one respect, varying the Order made in the first instance by deleting all references to former employees -
Upheld and Varied in part, otherwise Dismissed - Western Australian Government Railways Commission -v- West Australian
Railways Officers Union - APPL 266 of 1999 - Full Bench - SHARKEY P/GREGOR C/PARKS C - 26/10/99 - Railway.......... 3199

2Appeals against the Decision of the Commission (79WAIG 829) re Variation of Mineral Sands Industrial Award 1991 - Appellants
argued that the Commissioner erred in holding that he did not have jurisdiction to hear and determine the issue of jurisdiction,
further the Commissioner failed in his duty in failing to attempt to conciliate or continue to conciliate the issue between the
parties - Further the Commissioner also erred in holding that he did not have jurisdiction to hear and determine the Application
- Full Bench found that the primary question in this matter was whether the Commission had jurisdiction to entertain the
Application at first instance and make the Orders sought - Full Bench found that the matters would fall within the definition of
industrial matter where persons are not currently employed - Full Bench found there was jurisdiction and this was an industrial
matter - Both appeals Upheld - CONSTRUCTION, MINING, ENERGY & Others -v- RGC Mineral Sands Limited & Other -
APPL 345,398 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/11/99 - Mining  ...................................... 3529

INTERPRETATION-WORDS & PHRASES
1Appeal against Decision of Full Bench (79 WAIG 955)re Unfair Dismissal and allegedly denied contractual entitlements - Appellant

appealed the Full Bench Decision that allowed the Appeal and overturned the Decision of the Single Commissioner -
Appellant argued that the Commission erred in law in failing to find that the preconditions prescribed for lodgement of an
application pursuant to the regulations had not been met, consent could not be given other than by the Registrar and no prior
consent given by the Registrar - Further the Application was not lodged or filed with the Commission within the 28 day time
limit and the scheme of the legislation is such that a matter cannot be referred to the Concision under section 29 of the
Industrial Relations Act 1979 until the application has been filed and/or lodged -Industrial Appeal Court found that the Full
Bench was not in error in relation to the Decision of this Appeal - IAC found that "refer" meant "to hand over or submit for
information, consideration, decision etc, to send or direct" and that the section empowered a party to send on or direct a dispute
to the Commission - IAC also found that lodgement of the unfair dismissal application was complete once the facsimile
transmission of Form 1 was received in the Registry of the Commission - Dismissed - Swan Television and Radio Broadcasters
Limited trading as STW Channel 9 Perth -v- Mrs G Satie - IAC 2 of 1999 - Industrial Appeal Court - Anderson J./Scott
J./Parker J. - 23/06/99 ................................................................................................................................................................... 1863

2Appeal against Decision of Commission (78WAIG4912) re Application for Compensation on the grounds of Unfair Dismissal,
Dismissed for Want of Jurisdiction - Appellant argued that the Learned Commissioner erred in holding the Commission had no
jurisdiction, pursuant to Section 29, in relation to an Applicant whose employment was governed by an award of the Australian
Industrial Relations Commission, erred in holding that clear words would be necessary to indicate that the remedies available
under the WA Industrial Relations Act were available to employees regulated under the Federal system, erred in not finding
that the Act contained no express limitations which would prevent a person whose employment was regulated under the
Federal system from making an application under Section 29, erred in holding that the remedies under the Federal system,
erred in law and discretion miscarried in that the definitions of 'employee', 'industrial matter' and 'industry' were to be
interpreted within the boundaries of the State Industrial Relations system, erred in having regard to irrelevant matters and in
irrelevant provisions, erred in law and discretion miscarried in that he failed to properly apply the principles of statutory
interpretation and to consider whether the Act could be applied, erred in failing to have regard to relevant provisions of the
Act, erred in interpreting the relevant Award, erred in law in that he purported to use extrinsic aids to interpret the Act and in
doing so he misinterpreted or interpreted out of context some of those aids, erred in law when he found that there was direct or
indirect inconsistency between the Act and the Award and erred in jurisdictional issues - Full Bench found on a number of
relevant issues and found that there was no direct or indirect inconsistency, the Federal law was intended to supplement, the
State Law, which was recognised by the Minister as being superior, further found that State Law can co-exist with the
Commonwealth Act in relation to Commonwealth Law or Awards - Full Bench found the Appeal be Upheld and Decision
made at first instance be Quashed - Upheld and Ordered Accordingly - Mr W Hull -v- City of Mandurah - APPL 2206 of 1998
- Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 24/06/99 - Government Administration............................................. 1874

Application for true interpretation of clause 18(5)(a) of the Public Service Award - Applicant argued that, occasionally, the agreement
provided less return to the officers than if it had been applied in particular circumstances - Commission found the words to be
interpreted clear and ambiguous - Clause 18(5) enables an agreement to be made in accordance with a formula, that an officer
is on out of hours contract - Commission found that the answer concerning the validity of an agreement entered into between
the parties depends on an agreement being registered as an Order, Agreement or Award - The Civil Service Association of
Western Australia Incorporated -v- Chief Executive Officer Ministry of Justice - APPL 1777,2146 of 1998;P 47 of 1998;APPL
25 of 1999 - Public Service Arbitrator - GREGOR C - 19/07/99 - Government Administration   ................................................ 2231

Application for interpretation of Award re Hours of Duty, Shift Work Penalties and Overtime-Applicant submitted that the questions
for interpretation as amended raised issues such as the definition of an intermediate shift employee; penalty rates to apply to
ordinary hours of work and overtime formula to be applied to such employees-Respondent submitted in relation to the
interpretation that the provisions in view of the established principles were ambiguous and therefore recourse to extrinsic
materials were appropriate-Commission issued an Order that the parties to file statement of agreed facts and to serve an outline
of submissions on each other and that the parties to have liberty to apply on short notice. - COMM, ELECTRIC, ELECT,
ENERGY -v- West Australian Newspapers Limited & Others - APPL 829 of 1999 - KENNER C - 17/08/99 - Liquor and
General Store ................................................................................................................................................................................ 2622

Complaint re Breach of Award-Complainant argued that the Defendant committed three breaches of the Award by failing to notify the
alleged decision of significant change -Industrial Magistrate examined the chronology of events, the relevant law and the
award-Industrial Magistrate established that the Complainant was required to establish interalia, that the defendant made a
definite decision to introduce major changes that were at all material times likely to have significant effect on officers-
Industrial Magistrate found that the evidence before the Court did not suggest a certain or final conclusion having been reached
by the defendant and the decision was at all material times subject to trial review assessment and then a final decision-
Industrial Magistrate found that no breaches of the award had occurred-Dismissed. - The Civil Service Association of Western
Australia Incorporated -v- Chief Executive Officer, Department of Productivity and Labour Relations - CP 50 of 1999 -
Industrial Magistrate - Cicchini IM - 24/09/99.............................................................................................................................. 3071

2Appeals against the Decision of the Commission (79WAIG 829) re Variation of Mineral Sands Industrial Award 1991 - Appellants
argued that the Commissioner erred in holding that he did not have jurisdiction to hear and determine the issue of jurisdiction,
further the Commissioner failed in his duty in failing to attempt to conciliate or continue to conciliate the issue between the
parties - Further the Commissioner also erred in holding that he did not have jurisdiction to hear and determine the Application
- Full Bench found that the primary question in this matter was whether the Commission had jurisdiction to entertain the
Application at first instance and make the Orders sought - Full Bench found that the matters would fall within the definition of
industrial matter where persons are not currently employed - Full Bench found there was jurisdiction and this was an industrial
matter - Both appeals Upheld - CONSTRUCTION, MINING, ENERGY & Others -v- RGC Mineral Sands Limited & Other -
APPL 345,398 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/11/99 - Mining   ..................................... 3529
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INTERVENTION
2Application for Interim Orders, Directions and Orders against the Respondent organisation-Matters heard together -Applicant sought

Orders that the Respondent organisation, its officers, agents and employees act in accordance with their rules rather than the
requirements of Part IIIA of the Act as Part IIIA is contrary to express provisions of the constitution and contrary to rights
implied by the constitution-The Respondent organisation did not oppose the application-President referred to six principles for
the granting of interim orders as they appear in Jeakings v State School Teachers Union and Another 78 WAIG 1131 -Further,
it was found by the President that as the orders which he was required to make go to the question of whether the Act requires
the organisation and or its officers carrying out their duties, as officers, then he had jurisdiction under s.66(2) of the Act to
make the order sought-It was further found by the President that the findings which he made and the conclusion which he
reached in making the decision were not binding upon the final hearing and determination of the application-Granted.
DECISION ISSUED ON 30/7/99 - Application for intervention on behalf of the Honourable Minister for Labour Relations- It
was argued by the Minister that the State had a general and specific interest in the matter-Specifically the state has an interest
as the proceedings involve a direct challenge to the validity of Part IIIA of the Act-Oral opposition was expressed based on the
argument that at least at the interim stage the question before the Commission related to compliance with the rules of the
respondent organisation- President found that the State did have a clear interest in the proceedings as the validity of State
legislation was in question-Granted. DECISION ISSUED ON 19/9/98 - The Hon. Minister for Labour Relations applied to
discharge Order 9 of the Directions and Orders of the Commission constituted by the President made on 23/6/98 -Grounds for
the application constituted were that the application relevant to the order of 23/6/98 was not competently made pursuant to
either s.66 or any other provision of the Act, the President does not have jurisdiction to make an order restraining the persons
specified in Order 9 and further in the proceedings the President does not have jurisdiction to judicially review the enactment
of Part IIIA of the Act, the President does not have the jurisdiction or power to make any declarations as to the validity of Part
III of the Act or to restrain the respondent from performing the statutory duty imposed by s.84p of the Act and finally that the
balance of convenience does not favour the making of Order 9-The Respondent organisat Part IIIA of the Act is inconsistent
with s.109 of the Commonwealth Constitution that if the Secretary of the union acts lawfully he will be liable "under other
statutes" the rules of the unions conflict with the requirements of Part III, Part III of the Act is inconsistent with the
"constitutionally guaranteed freedom to speech and action in political matters"-The Respondent union argued further grounds
based on financial penalties -President found that, the Commission had the jurisdiction and power to make Order 9, the
maintenance of the status quo in relation to the balance of convenience ought to be preserved the issue of it was the matter an
industrial matter did not apply-The Commission in the form of the President has the jurisdiction to make orders of an
injunctive nature-Dismissed. - Mr W Barbour -v- COMM, ELECTRIC, ELECT, ENERGY - APPL 1144 of 1998 - Full Bench
- SHARKEY P - 19/08/99............................................................................................................................................................. 2315

JURISDICTION
2DECISION ISSUED ON 7/9/98:---Interlocutory applications by parties for orders for discovery of documents-Parties argued

relevance to train of enquiry, matters in issue and confidentiality of material-Commission cited relevant principles- Found
confidentiality is only a relevant consideration to be taken into account in discovery-Order for discovery of documents.
DECISION ISSUED ON 24/9/98:---Application for interim order to have matter adjourned sine die-Applicants counsel sought
adjournment for applicant to prepare for hearing following discharge of his services arguing continuance would be prejudicial-
Respondent opposed application as applicant is a capable businessman, intelligent, articulate and able to conduct own case-
Possible prejudice to case if matter adjourned for significant time due to affects on memory of witnesses=Argued obligation to
pursue claim expeditiously -Commission required to have regard for interest of persons immediately concern the public
interest-Noted previous limited engagement of counsel-Held applicant had sufficient time- Application refused.  DECISION
ISSUED ON 24/9/98:---Further application for interim order to have matter adjourned sine die-Applicant sought adjournment
as applicant could be prejudiced in criminal proceedings instituted as a result of investigation-Respondent opposed application
and argued an investigation is not of itself sufficient basis to adjourn proceedings-Commission considered as to when the
investigation may be concluded-Accepted Schouten Authority that there is no longer an automatic predisposition to a stay of
civil proceedings in circumstances where there are criminal proceedings afoot-Order refused.  DECISION ISSUED ON
25/9/98:---Application to dismiss claim for want of prosecution-Respondent says applicant failed to comply with procedural
orders and act expeditiously in relation to matter contrary to precedents in this jurisdiction-Applicant opposes application on
the gravity of the sanction but conceded non-compliance and apologised to Commission-Commission emphasised obligation to
diligently prosecute claim once instituted considered competing interest of parties and the justice of the situation-Found no
justice if matter dismissed-Order accordingly.  DECSION ISSUED ON 28/10/98:---Application for interim order to have
matter sine die-Commission having regard for history of litigation and the obligation to prosecute matter expeditiously refused
application-Order accordingly. DECISION ISSUED ON 29/10/98:---Interlocutory application to disqualify Counsel-
Respondent alleged conflict of interest should preclude Counsel from continuing to act and appear, argued both personal and
general conflict issues -Applicant's Counsel opposed propositions arguing not precluded by legal practitioners (WA)
Professional conduct rules or other issues-Commission decided there was jurisdiction to deal with matter-Considered
principles regarding conflicts relating to personal and general issues -Requisite tests to establish conflict not met-Counsel
should not be precluded.  DECISION ISSUED ON 6/5/99:---Application for interim order to dismiss or adjourn hearing-
Respondent argued failure to comply with order should result in dismissal or vacating of hearing dates until compliance-
Applicant argued compliance but claimed objection to production sought-Commission not persuaded that the applicant had
failed to comply with the order, so as to warrant the granting of application-Ordered inspection of documents forthwith. - Mr A
Ellis -v- The Grand Lodge of Western Australia of Antient Free and Accepted Masons Incorporated & Other - APPL 517 of
1998 - KENNER C - 07/09/98 ...................................................................................................................................................... 1723

1Appeal against Decision of Full Bench (79 WAIG 955)re Unfair Dismissal and allegedly denied contractual entitlements - Appellant
appealed the Full Bench Decision that allowed the Appeal and overturned the Decision of the Single Commissioner -
Appellant argued that the Commission erred in law in failing to find that the preconditions prescribed for lodgement of an
application pursuant to the regulations had not been met, consent could not be given other than by the Registrar and no prior
consent given by the Registrar - Further the Application was not lodged or filed with the Commission within the 28 day time
limit and the scheme of the legislation is such that a matter cannot be referred to the Concision under section 29 of the
Industrial Relations Act 1979 until the application has been filed and/or lodged -Industrial Appeal Court found that the Full
Bench was not in error in relation to the Decision of this Appeal - IAC found that "refer" meant "to hand over or submit for
information, consideration, decision etc, to send or direct" and that the section empowered a party to send on or direct a dispute
to the Commission - IAC also found that lodgement of the unfair dismissal application was complete once the facsimile
transmission of Form 1 was received in the Registry of the Commission - Dismissed - Swan Television and Radio Broadcasters
Limited trading as STW Channel 9 Perth -v- Mrs G Satie - IAC 2 of 1999 - Industrial Appeal Court - Anderson J./Scott
J./Parker J. - 23/06/99 ................................................................................................................................................................... 1863

2Appeal against Decision of Commission (78WAIG4912) re Application for Compensation on the grounds of Unfair Dismissal,
Dismissed for Want of Jurisdiction - Appellant argued that the Learned Commissioner erred in holding the Commission had no
jurisdiction, pursuant to Section 29, in relation to an Applicant whose employment was governed by an award of the Australian
Industrial Relations Commission, erred in holding that clear words would be necessary to indicate that the remedies available
under the WA Industrial Relations Act were available to employees regulated under the Federal system, erred in not finding
that the Act contained no express limitations which would prevent a person whose employment was regulated under the
Federal system from making an application under Section 29, erred in holding that the remedies under the Federal system,
erred in law and discretion miscarried in that the definitions of 'employee', 'industrial matter' and 'industry' were to be
interpreted within the boundaries of the State Industrial Relations system, erred in having regard to irrelevant matters and in
irrelevant provisions, erred in law and discretion miscarried in that he failed to properly apply the principles of statutory
interpretation and to consider whether the Act could be applied, erred in failing to have regard to relevant provisions of the
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JURISDICTION— continued
Act, erred in interpreting the relevant Award, erred in law in that he purported to use extrinsic aids to interpret the Act and in
doing so he misinterpreted or interpreted out of context some of those aids, erred in law when he found that there was direct or
indirect inconsistency between the Act and the Award and erred in jurisdictional issues - Full Bench found on a number of
relevant issues and found that there was no direct or indirect inconsistency, the Federal law was intended to supplement, the
State Law, which was recognised by the Minister as being superior, further found that State Law can co-exist with the
Commonwealth Act in relation to Commonwealth Law or Awards - Full Bench found the Appeal be Upheld and Decision
made at first instance be Quashed - Upheld and Ordered Accordingly - Mr W Hull -v- City of Mandurah - APPL 2206 of 1998
- Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 24/06/99 - Government Administration............................................. 1874

2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and
allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

Application for unfair dismissal-Applicant argued dismissal was unfair because during the time all staff were notified of the ceasing
of the business his employment had not ended as had others-But then suddenly without any warning or prior notice he was
dismissed one afternoon by the accountant-Respondent argued that Applicant's position was restructured and he did not fit into
the new position -Commission found there were no criticism of his work performance and the manner of dismissal was unfair -
Compensation awarded-Granted. - Mr MG Bertelli -v- The Old Ferry Company Pty Ltd - APPL 1808 of 1998 - BEECH C -
23/06/99 - Boat ............................................................................................................................................................................. 2026

Application for reinstatement on the grounds of unfair dismissal - Commission primarily looked at the Question of Jurisdiction,
Question of Summary Dismissal, Respondent's Reasons for Summary Dismissal, Question of Fact as to Misconduct, Various
Complaints and the Question of Unfair Dismissal - Applicant argued that the dismissal was unfair because the dismissal was
effected without notice or payment of notice by the Respondent's Chief Executive Officer and was of a summary nature -
Respondent argued that the Commission had no jurisdiction to deal with a Federal matter and the Applicant was dismissed
with the terms of the contract of employment and not summarily dismissed for misconduct - Further and better particulars filed
by the Respondent also indicated that the Applicant was dismissed for making threats and abusing, intimidating and actually
physically attacking other employees - Commission found that the dismissal was harsh, oppressive and unfair, there were
fundamental breaches and denial of natural justice - Matter of remedy referred for Hearing - Decision issued - Mr DJ Cooling -
v- City of Geraldton - APPL 2151 of 1997 - CAWLEY C. - 08/07/99 - Local Government ......................................................... 2030

Application for alleged unfair dismissal - Applicant argued that she was unfairly dismissed - Respondent, by its Notice of Answer and
Counter proposal, denied that the Applicant was an employee and asserts she had been a contractor, therefore the Commission
was without jurisdiction to hear and determine the matter - Further, Respondent sought costs against Applicant on the ground
that the present matter constitutes an extreme case - Preliminary hearing to determine whether Applicant had been party to a
contract of service or to a contract for service and thereby determine whether the Commission had jurisdiction to hear the
matter - Commission applied various tests to determine the true relationship between the parties and found on evidence that no
employer/employee relationship existed hence the Commission lacked jurisdiction to hear and determine the complaint
contained in the application - Commission found that pursuant to section 27(1)(c) of the I.R. Act, power resides with the
Commission to award costs, however it ought to be limited to extreme cases - Commission further found that the Respondent
had been unnecessarily put to the cost of defending this application, which had been shown to be completely without
substance, that there being no reasonable cause to ground the application made places this matter in the category of extreme
and awarded costs against the Applicant - Ordered Accordingly - Dr AM Lewis -v- Belridge Medical Centre - APPL 1894 of
1997 - PARKS C - 28/05/99 - Health Services.............................................................................................................................. 2043

Application re alleged unfair dismissal - Applicant argued that she was unfairly dismissed from her clerical employment that was
subject to a Traineeship Training Agreement - Respondent argued that the VEAT Act appears to provide for the determination
of traineeships in terms which may effect the powers of the Commission - Commission found that upon the evidence the
traineeship had a commercial character and was not of an industrial traineeship agreement - Commission further found that it
has the necessary jurisdiction to hear and determine the Applicant's claim that she had been unfairly dismissed - Declaration
Issued - Ms L Valberg -v- Proper-T-Care - APPL 1832 of 1996 - PARKS C - 18/06/99 - Property Services ............................... 2059

2Appeal against Decision of Public Service Arbitrtor (79WAIG245) re First Salary Increase for the Enterprise Agreement - Operative
Date - Appellant argued that Public Service Arbitrator erred in law and exceeded its jurisdiction by in effect allowing
retrospectivity of the Industrial Agreement - Appellant further argued that the Act does not allow for the variation of an
industrial agreement unless the variation is concerned with the standing down of an employee, the Arbitrator erred in fact in
finding that the first Respondent proceeded to ballot its members on the basis that the operative date for pay increases would be
4 November 1998, when such finding was inconsistent with the submissions advanced by the Advocate for the Respondent -
Further, the Arbitrator erred in fact in finding that the Appellant confirmed the date of notification of the ballot outcome was
endorsed for the purposes of the operative date of the first pay increase which was inconsistent with the Statement of Agreed
Facts - Full Bench found that the Decision of the Arbitrator was a discretionary decision which does not vary an industrial
agreement, therefore, there was merit in the first ground of Appeal - Full Bench further found that the Arbitrator did not err in
law or act in excess of its jurisdiction in making the Order, therefore there was no merit in the second ground of Appeal - Full
Bench found that the facts relied upon by the Appellant were incorrect and incomplete, therefore there was no merit in the third
and fourth grounds of Appeal - Dismissed - Director General, Ministry for Culture and the Arts -v- The Civil Service
Association of Western Australia Incorporated & Others - APPL 189 of 1999 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 16/07/99 - Government Administration ........................................................................................................... 2091

Application re unfair dismissal-Applicant argued dismissal was harsh, oppressive and unfair and was seeking reinstatement-Applicant
had concurrent proceedings in the Federal jurisdiction-Counsel for Respondent submitted it was entirely inappropriate for the
Applicant to have the same claim in two different jurisdictions-Respondent denied that the Applicant was entitled to the relief
claimed or any relief at all and that it did not dismiss the Applicant harshly, oppressively or unfairly-Commission found that it
should not countenance the maintenance of concurrent proceedings in different jurisdictions for the same relief involving the
same parties and arising out of the same circumstances-Dismissed. - PA Bonney -v- Wongatha Wonganarra Aboriginal
Corporation - APPL 225 of 1999 - KENNER C - 04/08/99 .......................................................................................................... 2233
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JURISDICTION— continued
Application re alleged denied contractual entitlements on the grounds of unfair dismissal - Counsel for Respondent argued that

Commission lacked jurisdiction to hear the claim by reason of the Applicant's failure to name the correct employer - Applicant
argued that at all material time that Mr Pino Gangemi, as named in the notice of application was in fact and in law, his
employer - Commission, having regard to all of the evidence before it, was satisfied that at the material times of the Applicant's
employment, his employer was the Company - Commission, considered the relevant principles and found on evidence that the
onus was on the Applicant in proceedings to cite the proper employer and that the matter was not one of mere technicality, as it
goes fundamentally to the Commission's jurisdiction to inquire into and deal with such applications - Commission reviewed
s27(1) of the I.R. Act and found that it was within the Commission' procedural powers to correct or amend any process before
it, but the power to amend does not extend to a case where the effect of such a step is to substitute an entirely new entity for the
entity already named as a respondent in proceedings in the Commission - Commission found from all of the evidence in the
instant case, the principles to which it referred in Wilcox do not apply to these proceedings and as was the case in Wilcox, this
application had been commenced against a natural person and as the employer of the Applicant was a corporate entity, one
cannot simply be substituted for the other - Commission found that as this matter had arisen at such a late stage in these
proceedings, that it was indeed most unfortunate for the Applicant, however, it was bound to conclude that in all the
circumstances and for the reasons that it had set out, the application was fatally flawed - Dismissed - Mr G Mayfield -v- Pino
Gangemi - APPL 914 of 1998 - KENNER C - 30/06/99 - Farming............................................................................................... 2257

2Appeal against the Decision of the Commission (79WAIG862) re Unfair Dismissal - Appellant argued that the learned Senior
Commissioner erred in fact, and his discretion miscarried, in determining that the Applicant was "forum shopping", should
have determined that the Applicant was in the process of identifying the appropriate forum and the Decision was unreasonable
and plainly unjust - Full Bench referred to the Senior Commissioner's Decision at first instance and applied relevant case law
relating to discretion and the practice of having a matter heard in two jurisdictions - Full Bench found that the Applicant in the
first instance was not "forum shopping" - Further found that had there been a pleading challenging the jurisdiction, federally,
or sufficient likelihood that the question of lack of jurisdiction in the Australian Industrial Relations Commission the matter
would of have been dealt with - Full Bench examined the Decision of the Senior Commissioner and found that the
Commission did not err in fact and in dismissing the Application on the grounds of "forum shopping" - Dismissed - Mr KA
Fitzpatrick -v- Baulderstone Clough Joint Venture - APPL 268 of 1999 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 20/08/99 ........................................................................................................................................................... 2310

3Conference referred re discrimination-Applicant Union raised a number of matters at the speaking to the minutes and argued that
'unlikely' would be ambiguous and considered that the Order required consideration of the other elements of risk assessment in
relation to the performance of work-Further, it raised the issue concerning the Commission's jurisdiction to deal with matters of
Promotion in the Public Sector-Commission found that the track-access was denied by virtue of their medical condition that
they did not meet Westrail's medical standards-Application adjourned on the basis to determine individual assessment of the 4
employees-If the assessment demonstrated unlikely the medical condition would suffer, to consider promotion or payment of
wages or other earnings -Order Issued. - Australian Railways Union of Workers, West Australian Branch -v- Western
Australian Government Railways Commission - CR 358 of 1998 - Commission in Court Session - BEECH C/PARKS
C/SCOTT C. - 10/08/99 - Railway................................................................................................................................................ 2314

2Application for Interim Orders, Directions and Orders against the Respondent organisation-Matters heard together -Applicant sought
Orders that the Respondent organisation, its officers, agents and employees act in accordance with their rules rather than the
requirements of Part IIIA of the Act as Part IIIA is contrary to express provisions of the constitution and contrary to rights
implied by the constitution-The Respondent organisation did not oppose the application-President referred to six principles for
the granting of interim orders as they appear in Jeakings v State School Teachers Union and Another 78 WAIG 1131 -Further,
it was found by the President that as the orders which he was required to make go to the question of whether the Act requires
the organisation and or its officers carrying out their duties, as officers, then he had jurisdiction under s.66(2) of the Act to
make the order sought-It was further found by the President that the findings which he made and the conclusion which he
reached in making the decision were not binding upon the final hearing and determination of the application-Granted.
DECISION ISSUED ON 30/7/99 - Application for intervention on behalf of the Honourable Minister for Labour Relations- It
was argued by the Minister that the State had a general and specific interest in the matter-Specifically the state has an interest
as the proceedings involve a direct challenge to the validity of Part IIIA of the Act-Oral opposition was expressed based on the
argument that at least at the interim stage the question before the Commission related to compliance with the rules of the
respondent organisation- President found that the State did have a clear interest in the proceedings as the validity of State
legislation was in question-Granted. DECISION ISSUED ON 19/9/98 - The Hon. Minister for Labour Relations applied to
discharge Order 9 of the Directions and Orders of the Commission constituted by the President made on 23/6/98 -Grounds for
the application constituted were that the application relevant to the order of 23/6/98 was not competently made pursuant to
either s.66 or any other provision of the Act, the President does not have jurisdiction to make an order restraining the persons
specified in Order 9 and further in the proceedings the President does not have jurisdiction to judicially review the enactment
of Part IIIA of the Act, the President does not have the jurisdiction or power to make any declarations as to the validity of Part
III of the Act or to restrain the respondent from performing the statutory duty imposed by s.84p of the Act and finally that the
balance of convenience does not favour the making of Order 9-The Respondent organisat Part IIIA of the Act is inconsistent
with s.109 of the Commonwealth Constitution that if the Secretary of the union acts lawfully he will be liable "under other
statutes" the rules of the unions conflict with the requirements of Part III, Part III of the Act is inconsistent with the
"constitutionally guaranteed freedom to speech and action in political matters"-The Respondent union argued further grounds
based on financial penalties -President found that, the Commission had the jurisdiction and power to make Order 9, the
maintenance of the status quo in relation to the balance of convenience ought to be preserved the issue of it was the matter an
industrial matter did not apply-The Commission in the form of the President has the jurisdiction to make orders of an
injunctive nature-Dismissed. - Mr W Barbour -v- COMM, ELECTRIC, ELECT, ENERGY - APPL 1144 of 1998 - Full Bench
- SHARKEY P - 19/08/99............................................................................................................................................................. 2315

4Application for Orders re Breach of Union rates and election of offices of the Committee of Management - Applicant argued that the
Respondent Union may be acting ultra virus to its rules if the Union was to enter into an Industrial Agreement with the
Respondent employers - Respondents argued that the President did not have jurisdiction to hear and determine the application
pursuant to Section 66(1)(a) and (b) of the Act as it is specified by the said Section that a person bringing an application under
this Section must either be a current member, or have been a member, or has applied for membership of the Organisation -
President found that the Applicant is not or was not a member of the Respondent Union and further found that the Applicant
had not applied for membership of the Union - Dismissed. - Ms T Byrne -v- LIQUOR & ALLIED INDUST UNION & Others
- PRES 6 of 1999 - President - SHARKEY P - 17/08/99............................................................................................................... 2325

Complaint pursuant to s.57 of the Workplace Agreements Act -Chambers summons issued pursuant to procedures of the local courts-
Defendant raised question regarding jurisdiction and argued procedures not permitted by virtue of Regulation 3(1) of the
Industrial Relations (Industrial Magistrates Court) Regulations 1980-Industrial Magistrate reviewed history of legislation on
what Parliament had intended and considered that it clearly intended that distinctive practice and procedure be followed for
general jurisdiction and prosecution jurisdiction-Further, Regulation 3(1) continues to be operative so far as it is not
inconsistent with Act and that it obviously applies in matters falling under the prosecution jurisdiction -Industrial Magistrate
found that Complainant's application was competent and proposed to make orders in terms sought -Ordered Accordingly. - W
Piyasena -v- Zoological Gardens Board - CP 107 of 1999 - Industrial Magistrate - Cicchini IM - 12/08/99................................. 2626

Application re Unfair Dismissal - Applicant argued that after a three month probationary period his employment was unfairly
terminated and that he should of been advised that if there was a problem and the employment was in jeopardy - Further that
the Mining Probationary Employees Assessment had recommended ongoing employment - Respondent argued and disputed
the unfair dismissal claim, argued that the Applicant was on probation and the reports from the supervisors did not show the
Applicant to be the type of employee the Respondent needed - Commission found that the probationary period to be only an
extension of the selection process and was not satisfied that the Applicant had been denied procedural fairness - Dismissed -
Mr GR Hutchinson -v- Cable Sands (WA) Pty Ltd - APPL 549 of 1998 - SCOTT C. - 23/08/99 - Other Mining......................... 2635
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Application re unfair dismissal-Preliminary matters argued relating to jurisdiction, timing of application (premature) and if demotion

amounts to a dismissal-Respondent raises jurisdiction question-Can a claim be made pursuant to section 29 of the Act in
respect of a "teacher"-Suggesting appropriate course via S.23B-Commission found specific provision did apply to exclusion of
general provisions -Found also that application pre-empted decision therefore no basis upon which the applicant could
proceed-Matters dismissed-Ordered accordingly. - Ms VL Longley -v- Director General Of Education Of The Education
Department Of Western Australia - APPL 518 of 1999 - SCOTT C. - 27/08/99 - Government Administration............................ 2643

Application re Alleged Unfair Dismissal - No Appearance from Respondent - Question raised re Jurisdiction - Commission reviewed
the Application and found on evidence that in accordance with Section 51 of the Service and Execution of Process Act 1992,
the Applicant had not properly served the Application upon the Respondent, therefore the Commission lacked jurisdiction to
proceed with the claim in the absence of the Respondent - Struck Out for Want of Jurisdiction - Mr GD Melhuish -v- Smith
Nominees Pty Ltd - APPL 373 of 1999 - BEECH C - 13/08/99 .................................................................................................... 2646

2Appeal against the Decision of Commission given by Railway Classification Board (79WAIG612) re Withdrawal of Interstate Passes
- Appellant argued that Railway Classification Board erred as a matter of law in not dismissing matter on the grounds that it
was not validly made and it was without jurisdiction, erred and miscarried its discretion in deciding the matter and relying in
its decision facts pertaining to interstate travel pass arrangements and erred and miscarried its discretion in making the Order -
Full Bench found that Westrail's decision to revoke the travel pass was not fair and not justifiable, the action was unfair and
warranted the Commission's intervention - Further, there was no jurisdiction in the Railway Classification Board to entertain
the application or to make orders insofar as either related to former employees, particularly retired employees - Full Bench
Upheld appeal in one respect, varying the Order made in the first instance by deleting all references to former employees -
Upheld and Varied in part, otherwise Dismissed - Western Australian Government Railways Commission -v- West Australian
Railways Officers Union - APPL 266 of 1999 - Full Bench - SHARKEY P/GREGOR C/PARKS C - 26/10/99 - Railway.......... 3199

Application for unfair dismissal-Applicant argued she was unfairly dismissed because of her health condition -Respondent argued that
it even brought about a part-time arrangement to suit the Applicant's health condition but since it had not been operationally
satisfactory to have that position function as part-time, it had to terminate the Applicant's employment-Commission found that
as the application had been referred to it outside the 28 days allowed by the Act, the application was not competent and the
Commission did not have the jurisdiction to deal with it further-Dismissed. - Ms S Langridge -v- Gold Corporation - APPL
2090 of 1998 - PARKS C - 25/10/99 - Gold ................................................................................................................................. 3432

Application for allegedly denied contractual benefits -Applicant claimed that the employees concerned had a contractual entitlement
to be paid redundancy payments -Respondent argued that there was no verbal or written agreement entered into-Further, it was
argued that the Commission did not have the jurisdiction to determine the matter as it is not an industrial matter under the Act
and that the Commission cannot hear or determine the matter as it involves the exercise of judicial power-Commission applied
case and statute Law and determined that an enforcement of an alleged contractual benefit cannot be pursued utilising Section
44 of the Act and it is appropriate for the matter to be dealt with within the jurisdiction of Section 29 of the Act-Dismissed. -
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 200 of 1999
- SCOTT C. - 13/10/99 - Iron ....................................................................................................................................................... 3450

Conference Referred re payment of allowance in relation to promotional position-Applicant argued that the employee in question is
entitled to a higher level within her promotional position consequently seeking that the allowance prescribed for that position
be retrospectively paid and paid at a higher rate-The Respondent argued that the matter involves the enforcement of the Award
and is a matter within the exclusive jurisdiction of the Industrial Magistrate-Commission found that to determine the matter
would require the Commission to exercise judicial powers for the purpose of either interpretation of the Award or the
enforcement of the Award-It was further determined by the Commission that there appeared to be no requirement for the
exercise of arbitral powers to establish according to equity, good conscience and the substantial merit of the matters, a new
entitlement which did not already exist -Dismissed. - INDEPENDENT SCHOOLS SAL OFFIC -v- The Sisters of Mercy Perth
(Amalgamated) Inc & Other - CR 167 of 1998 - SCOTT C. - 19/10/99........................................................................................ 3458

2Appeals against the Decision of the Commission (79WAIG 829) re Variation of Mineral Sands Industrial Award 1991 - Appellants
argued that the Commissioner erred in holding that he did not have jurisdiction to hear and determine the issue of jurisdiction,
further the Commissioner failed in his duty in failing to attempt to conciliate or continue to conciliate the issue between the
parties - Further the Commissioner also erred in holding that he did not have jurisdiction to hear and determine the Application
- Full Bench found that the primary question in this matter was whether the Commission had jurisdiction to entertain the
Application at first instance and make the Orders sought - Full Bench found that the matters would fall within the definition of
industrial matter where persons are not currently employed - Full Bench found there was jurisdiction and this was an industrial
matter - Both appeals Upheld - CONSTRUCTION, MINING, ENERGY & Others -v- RGC Mineral Sands Limited & Other -
APPL 345,398 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 10/11/99 - Mining  ...................................... 3529

2Cross Appeal against decision of Commission (79 WAIG 1192) re Application for contractual entitlements - Appellant argued
Commission erred in law in determining the entitlement and awarding cost to Respondent - First Respondent argued that the
Applicant was not an employee for the purposes of the Minimum Conditions of Employment Act 1993 - Full Bench reviewed
authorities, I.R. Act and MCE Act 1993 and found that in relation to Appeal No. 512/99 error was established and s.26(3) of
Act should have been complied with - Upheld and Quashed - No error, discretionary or otherwise, established on the grounds
of appeal in relation to Appeal No. 507/99 - Dismissed - Mr GB Oates -v- Sanders Executive Pty Ltd - APPL 507,512 of 1999
- Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 09/11/99 - Property Services ........................................................ 3543

2Appeal against the Decision of the Commission (79WAIG2026) re Unfair Dismissal - Appellant argued that the learned
Commissioner erred in law in founding that the Commission had jurisdiction to deal with an application pursuant to Section
29(1)(b) of the Act where the Applicant cites a separate and incorrect legal entity as employer on Notice of Application -
Further the Commissioner erred in law pursuant to Section 29(2) in hearing and determining the Applicant's claim since the
claim was lodged more than 28 days after the termination of the Applicant end and the Commissioner erred in law and his
discretion miscarried in substituting Respondent in Application - Full Bench found that the crux of the Appeal was that the
Commission was precluded after 28 days had elapsed from the date of dismissal from substituting one company for the other
as Respondent when they were separate legal entities - Full Bench found that the Commission had the procedural powers to
correct the name of the Respondent as the employer and had acted within the jurisdiction of the Act - Dismissed - The Old
Ferry Company Pty Ltd -v- Mr MG Bertelli - FBA 10 of 1999 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 17/11/99
- Boat  .......................................................................................................................................................................................... 3547

LIVING AWAY FROM HOME ALLOWANCE
Application to vary award re Away From Home and Camping Allowances - Parties sought to bring allowances in line with similar

changes to the relevant allowances in the Public Service Award - Commission was satisfied that the variation sought fell within
the Principles and should issue - Granted - The West Australian Government Railways Commission -v- The Australian Rail,
Tram and Bus Industry Union of Employees, West Australian Branch & Others - APPL 436 of 1999 - BEECH C - 17/06/99 -
Rail Transport ............................................................................................................................................................................... 2020

Application to vary award re Away From Home and Camping Allowances - Parties sought to vary award in line with similar changes
to the relevant allowances in the Public Service Award - Railway Classification Board was satisfied that the variation sought
fell within the Principles and should issue - Granted - The West Australian Government Railways Commission -v- West
Australian Railways Officers' Union - R 1 of 1999 - Railways Classification Board - BEECH C - 17/06/99 - Rail Transport...... 2073
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MISCONDUCT
Application for reinstatement on the grounds of unfair dismissal - Commission primarily looked at the Question of Jurisdiction,

Question of Summary Dismissal, Respondent's Reasons for Summary Dismissal, Question of Fact as to Misconduct, Various
Complaints and the Question of Unfair Dismissal - Applicant argued that the dismissal was unfair because the dismissal was
effected without notice or payment of notice by the Respondent's Chief Executive Officer and was of a summary nature -
Respondent argued that the Commission had no jurisdiction to deal with a Federal matter and the Applicant was dismissed
with the terms of the contract of employment and not summarily dismissed for misconduct - Further and better particulars filed
by the Respondent also indicated that the Applicant was dismissed for making threats and abusing, intimidating and actually
physically attacking other employees - Commission found that the dismissal was harsh, oppressive and unfair, there were
fundamental breaches and denial of natural justice - Matter of remedy referred for Hearing - Decision issued - Mr DJ Cooling -
v- City of Geraldton - APPL 2151 of 1997 - CAWLEY C. - 08/07/99 - Local Government ......................................................... 2030

Application for unfair dismissal-Applicant argued that his dismissal was unfair because he had never received any complaints about
being incapable of performing the job and he denied the other allegations-Respondent argued that the reasons for the dismissal
were that the Applicant's behaviour towards a female member of staff was serious and that his work performance was not upto
the standard -Commission found the dismissal was not harsh, unfair or unjust and the Applicant had not made out his case -
Application Dismissed. - Mr P Felice -v- Gino's Trattoria and Coffee Lounge (The Best Coffee in Town) - APPL 64 of 1999 -
GREGOR C - 05/07/99 - COFFEE SHOP .................................................................................................................................... 2046

Application for unfair dismissal-Applicant argued dismissal was harsh, oppressive or unfair because when he planned to take leave he
was terminated-Applicant further argued that the Respondent's Principal treated him harshly by using offensive language in his
conversation-Respondent argued as there was no one available to service the clients in the Applicant's absence, he was asked to
submit the customer cards-Applicant did not feel happy about that-when submitting the cards there was a heated argument and
exchange of offensive language which resulted in termination-Although the Commission found that there was dismissal in this
matter, it found that there were no notions of constructive dismissal as suggested by Applicant's Counsel-Dismissed. - Mr J
Soanes -v- Chemical Formulators Pty Ltd - APPL 1762 of 1998 - GREGOR C - 05/07/99 - Chemical........................................ 2050

Application for compensation on the grounds of unfair dismissal - Applicant argued that dismissal was unfair because it was linked to
a claim for sick entitlements, also never received complaints about her work performance and denied any shortage of work -
Respondent argued that the termination was due to lateness causing delays in the starting times and a shortage of work, which
resulted in a number of retrenchments - Respondent further argued that there were plans to upgrade the sorting line, thus less
employees would be required - Commission found that dismissal was both substantially and procedurally unfair and ordered
that the Respondent pay remuneration and compensation - Granted - Mrs MA Tran -v- Koast Corporation Pty Ltd - APPL
2047 of 1998 - BEECH C - 18/06/99 - Metal Product Manufacturing........................................................................................... 2056

Application re alleged denied contractual entitlements on the grounds of unfair dismissal - Applicant argued that dismissal was unfair
as it arose in circumstances where he claims to have been pursuing payment for the period following sick leave when he claims
he was fit to resume duty but was not placed on shift - Respondent argued that Applicant was informed that a medical
clearance was required from his treating specialist prior to a resumption of work and this was made clear to him each time he
raised the issue of a return to work - Respondent further argued that Applicant had made a threatening phone call to the
manager, that in light of the threat that was made, there was the safety of other employees and the well being of the company
and its property to be considered and considering the position of the Applicant's work record where he had previously received
two warnings on his attitude and performance as an employee, termination was justified - Commission found on evidence that
the Applicant's claim for back payment was unfounded and dismissed the aspect of the claim - Commission was however,
prepared to accept that whilst the employer found it convenient to place the Applicant on shift from 9th February that, having
regard to his anxiety to return to work and their knowledge of that, that a week's delay was unreasonable - Commission
believed that the only contractual entitlement that obtains to the Applicant was that for payment of one week's pay from the
2nd to 8th February inclusive; the period immediately prior to when the shift commenced - Commission was satisfied on the
evidence presented that Applicant's telephone call to the manager did involve a threat, that there was reasonable apprehension
on the manager's part that the safety of other people and property could be prejudice by the Applicant's continued employment
and that the Applicant was aware of previous warnings concerning his attitude and behaviours, therefore in this respect
termination was justified - Ordered Accordingly - Mr J King -v- Power West - APPL 252 of 1999 - COLEMAN CC - 15/07/99
- Services to Mining ..................................................................................................................................................................... 2253

Application re unfair dismissal-Applicant argued that he had been accused of stealing fuel and had been dismissed unfairly and was
seeking reinstatement-Respondent argued that the Applicant was warned a few times and was asked to cease from stealing and
stated that it had no option but to dismiss the Applicant-Commission found that the employer was entitled to take the view that
it did about the stealing of the fuel therefore dismissal was not harsh, unfair or unjust-Dismissed. - Mr MA Rogers -v- Oragay
Contract Crushing Pty Ltd - APPL 1756 of 1998 - GREGOR C - 06/08/99 - Mining ................................................................... 2259

2Appeal against the Decision on the Commission (78WAIG4476) re Application for reinstatement on the grounds of unfair dismissal -
Appellant Union argued that the Senior Commissioner erred in holding that the facts as found constituted an "assault" and
thereby determined the Application on a wrong basis, further that if an assault did occur the Senior Commissioner's discretion
miscarried in that it was not reasonably open to the Commission to conclude that the termination of the employee's
employment was not harsh, unjust or an unreasonable exercise of the employer's legal right to terminate the contract in all the
circumstances - Full Bench reviewed relevant case law referring to discretion at first instance which established that unless the
Appellant established that the exercise of the discretion miscarried then the Full Bench may not interfere with the Decision
appealed against - President found that the circumstances surrounding the incident were minor and that the Commission
exercising its discretion had caused an unreasonable outcome - Case law referred to was applied to by the President who found
that the Commission failed to consider all the present and relevant circumstances of the dismissal including the employees
good service and behaviour record and thus, failed to deal with the employee differently to dismissal - Full Bench applied case
law and found that there was no error of law or fact and as such the Decision could not be interfered with - Dismissed by
Majority - AUTO, FOOD, METAL, ENGIN UNION -v- Dampier Salt Operations Ltd - APPL 1986 of 1998 - Full Bench -
SHARKEY P/COLEMAN CC/GREGOR C - 23/08/99 - Other Mining ....................................................................................... 2305

Application for Adjournment pending criminal matters being dealt with - Applicant argued that the matter should not be adjourned as
prejudice will be suffered if the proceedings are adjourned - Respondent argued that Application be adjourned as the issue of
fraud is central to the Respondent's defence to the Applicant's claim of unfair dismissal - Commission found that the party to
suffer prejudice the most if these proceedings are adjourned or even not adjourned was the Applicant, thus, the Application for
adjournment was refused - Refused - Mr G Robinson -v- Bruce Hawley formerly T/A For-Parts - APPL 205 of 1999 - BEECH
C - 02/09/99 - Motor ..................................................................................................................................................................... 2631

Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued dismissal was unfair and was seeking
compensation-Respondent argued that Applicant made a personal purchase via the wrongful use of a company order form-
Applicant stated that the Sales Director was informed of the manner of purchase and it was sanctioned by him-Applicant
further stated that the true reason for the dismissal was related to a compensation claim by her regarding an injury to her left
wrist -Commission found that the Respondent felt enmity towards the Applicant re the injury claim and that it was in that
frame of mind when it dealt with the Applicant on the day of dismissal-Granted. - Ms VM Woodruffe -v- West Australian
Auto Trader Pty Ltd - APPL 874 of 1997 - PARKS C - 10/08/99 - Advertising ........................................................................... 2659

2Appeal against the decision of the Commission (79 WAIG 1772) re Application for unfair dismissal-Appellant union argued that the
Commissioner failed to take account of Applicant's lengthy and good work; his actions to resolve the issues and not retaliate
and the processes applied by the Respondent in taking the decision to terminate-Full Bench found that the Commissioner did
take sufficient account of the lengthy and good record given the circumstances of the matter and the ill-feeling between them
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was said not to be warranted and were not divested to the resolution of issues between them-Full Bench further found that the
conduct of the parties warranted dismissal and the process applied by the employer were not lacking in fairness and there was
no error in the exercise of the Commission's discretion-Dismissed. - AUTO, FOOD, METAL, ENGIN UNION -v- John
Holland Construction & Engineering Pty Ltd - FBA 6 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C -
21/09/99 ........................................................................................................................................................................................ 2985

Application for unfair dismissal-Applicant argued dismissal was unfair because the fighting incident took place before he started work
and his actions were in self-defence -Respondent argued Applicant was dismissed for his misconduct-Commission found there
was no aspect of procedural unfairness-Dismissed. - Mr P Bailey -v- SD & HG Burke - APPL 431 of 1999 - BEECH C -
11/10/99 ........................................................................................................................................................................................ 3075

Application re unfair dismissal-Applicant argued that the dismissal was unfair-Respondent argued that Applicant's attitude was
unacceptable and that it reinforced the loss of trust-Commission found that Applicant's conduct fell well short of the standard
of professional and ethical behaviour expected of him in his position and his claim of unfair dismissal was dismissed-Further
found that as the dismissal was due to the misconduct Applicant had no entitlement under his contract-Applicant's claim of
wrongful deduction of entitlements too was dismissed-Order Issued. - Mr JL Kirkby -v- Brunel Energy Pty Ltd - APPL 10 of
1999 - BEECH C - 29/09/99 - Contractor ..................................................................................................................................... 3097

Application re unfair dismissal-Applicant argued she was unfairly dismissed because she was not given a warning -Respondent
argued that Applicant was dismissed for misconduct that she referred to her senior in derogatory terms and threatening to
consult an industrial relations department-Commission found dismissal unfair as the employee was not given a chance to
explain and the employer did not take into account all mitigating circumstances before taking the decision whether or not to
dismiss the Applicant-Compensation awarded. - SIC Parker -v- Roadway Express Holdings Pty Ltd - APPL 350 of 1999 -
BEECH C - 15/09/99 .................................................................................................................................................................... 3110

Application for unfair dismissal-Applicant argued dismissal was unfair because he was dismissed without notice and with the
payment of one hour's pay in lieu-Respondent argued Applicant was dismissed for misconduct-Commission found that the
Applicant did conduct himself in the manner alleged and had such been known by the employer at the time of his dismissal
would have provided additional adequate grounds for the dismissal-Dismissed - Mr R Pearn -v- Juice Time Distributors -
APPL 702 of 1996 - PARKS C - 30/09/99 - Beverage ................................................................................................................. 3112

Application for unfair dismissal-Applicant argued dismissal occurred as a result of an incident that took place and that it was
unwarranted and unfair because he was not given a chance to explain about that incident and further argued re the absence of
an explanation for his dismissal -Respondent argued Applicant was dismissed for alleged misconduct of using offensive
language-Commission found Applicant's evidence was inaccurate and the language used by the Applicant was offensive-
Dismissed. - Mr G Fazio -v- Multilink Pty Ltd T/F Pietracatella Family Trust T/A Villa Picasso - APPL 245 of 1999 - PARKS
C - 14/10/99 - Restaurant .............................................................................................................................................................. 3419

Application for unfair dismissal-Applicant argued dismissal was unfair because the termination letter stated that he was dismissed for
misconduct-The only incident that took place was regarding his wages that the cheques he received were dishonoured so he
had to arrange for his wages to be paid in cash-The next day he received a warning letter and after sometime he was
terminated-There was no appearance by the Respondent at the hearing-Commission found dismissal was unfair-Since
reinstatement was impracticable compensation was awarded along with 2 weeks' wages in lieu of notice-Order issued. - Mr MP
Posa -v- Elhaj International Corporation Pty Ltd trading as EIC Australia - APPL 230 of 1999 - BEECH C - 29/10/99 -
Catalogue Sales............................................................................................................................................................................. 3439

NATURAL JUSTICE
1Appeal against Decision of Full Bench (79 WAIG 955)re Unfair Dismissal and allegedly denied contractual entitlements - Appellant

appealed the Full Bench Decision that allowed the Appeal and overturned the Decision of the Single Commissioner -
Appellant argued that the Commission erred in law in failing to find that the preconditions prescribed for lodgement of an
application pursuant to the regulations had not been met, consent could not be given other than by the Registrar and no prior
consent given by the Registrar - Further the Application was not lodged or filed with the Commission within the 28 day time
limit and the scheme of the legislation is such that a matter cannot be referred to the Concision under section 29 of the
Industrial Relations Act 1979 until the application has been filed and/or lodged -Industrial Appeal Court found that the Full
Bench was not in error in relation to the Decision of this Appeal - IAC found that "refer" meant "to hand over or submit for
information, consideration, decision etc, to send or direct" and that the section empowered a party to send on or direct a dispute
to the Commission - IAC also found that lodgement of the unfair dismissal application was complete once the facsimile
transmission of Form 1 was received in the Registry of the Commission - Dismissed - Swan Television and Radio Broadcasters
Limited trading as STW Channel 9 Perth -v- Mrs G Satie - IAC 2 of 1999 - Industrial Appeal Court - Anderson J./Scott
J./Parker J. - 23/06/99.................................................................................................................................................................... 1863

2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and
allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

Application for reinstatement on the grounds of unfair dismissal - Commission primarily looked at the Question of Jurisdiction,
Question of Summary Dismissal, Respondent's Reasons for Summary Dismissal, Question of Fact as to Misconduct, Various
Complaints and the Question of Unfair Dismissal - Applicant argued that the dismissal was unfair because the dismissal was
effected without notice or payment of notice by the Respondent's Chief Executive Officer and was of a summary nature -
Respondent argued that the Commission had no jurisdiction to deal with a Federal matter and the Applicant was dismissed
with the terms of the contract of employment and not summarily dismissed for misconduct - Further and better particulars filed
by the Respondent also indicated that the Applicant was dismissed for making threats and abusing, intimidating and actually
physically attacking other employees - Commission found that the dismissal was harsh, oppressive and unfair, there were
fundamental breaches and denial of natural justice - Matter of remedy referred for Hearing - Decision issued - Mr DJ Cooling -
v- City of Geraldton - APPL 2151 of 1997 - CAWLEY C. - 08/07/99 - Local Government ......................................................... 2030
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NATURAL JUSTICE— continued
Application re unfair dismissal-Applicant argued dismissal was unfair because no reason was given to her when requested for a reason

for the dismissal-Respondent argued that Applicant's work performance was not upto the standard and was found unsuitable
for long term employment -Commission found that the dismissal was unfair as Respondent failed to afford natural justice-
Applicant had every reason to want to continue in employment but was not given an opportunity to rectify things-As
reinstatement was impracticable compensation was granted-Order Issued. - Ms SJ Casey -v- Compass Ford - APPL 968 of
1999 - SCOTT C. - 13/09/99 - Motor Vehicle Rtlg & Services .................................................................................................... 3080

Complaint before Industrial Magistrate for compensation on the grounds of Unfair Dismissal pursuant to Section 51 of Workplace
Agreement Act 1993 - Complainant argued that the Defendant breached the Workplace Agreement and further no warning or
justification for the dismissal given, the Defendant failed to induct, provide training and clear instructions - The Defendant
argued that the Complainant was not performing properly the duties - Industrial Magistrate found that the Defendant failed to
induct, train properly and provide clear instructions or guidelines this resulted in both procedural and substantive unfairness -
Compensation Ordered - Ms C de Blank -v- Grace Hosana Pty Ltd T/A The Cheesecake Shop - CP 38 of 1999 - Industrial
Magistrate - Cicchini IM - 27/10/99 - Food Manufacture.............................................................................................................. 3411

OVERTIME
2Appeal against the Decision of the Commission (78 WAIG 3572)re Application for allegedly denied contractual entitlements -

Appellant argued that the Learned Commissioner erred in law in concluding that there was no requirement to attribute meaning
to the words "Local Officers (WA) Award, failed to give any adequate weight to relevant evidence which supported the
meaning to the words - Further erred in law by concluding the contract was varied by consent of the parties as evidenced by
their subsequent conduct - Full Bench questioned whether a term or terms should be implied that the balance of the award
should represent the terms of the contract of employment and apply to the sort of benefits claimed as entitlements in these
proceedings - Full Bench found that the Commissioner had erred in law, the Commissioner should of determined that the
Appellant was not paid overtime when additional hours were worked in excess of the agreed working time, was not paid
annual leave loading, was not paid the requisite increases in salary or wage under the award at all times and was entitled to
claim and be paid those amounts which were claimed - Upheld in Part - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 10/06/99 - Personal Services...................................... 1867

2Appeal against the decision of Commission re claim of Contractual Entitlements (78 WAIG 3572)-Full Bench found that the
Appellant's entitlements are to be determined according to the Award rate in the Appellant's normal role and in the acting role-
Further, Full Bench had the consent of both parties to amend the Order-Accordingly the Order was amended by the insertion of
paragraphs. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men - APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH
C/SCOTT C. - 15/09/99 ................................................................................................................................................................ 2985

2Appeal against the decision of Commission (78 WAIG3572) re allegedly denied contractual entitlements-Full Bench amended the
Order by the insertion of paragraphs with the consent of both parties (79 WAIG2985)-Both parties consented for further
amendment and accordingly sub -paragraphs were inserted-Order issued. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 15/09/99 .................................................................... 3183

Application for payment of overtime and accommodation costs for the period that the employee was under suspension -Applicant
argued that the matter involved questions of equity and fairness-Respondent agreed and supported the argument that an
employee should not be worse off as a consequence of the type of circumstances faced by the employee-Commission found
that one of the essential questions in the matter is whether the employee could have been reasonably expected to be required to
work and thus be entitled to payment for overtime had it not been for his suspension-It was determined by the Commission that
based on the overtime payment having applied for a significant period on the balance of probabilities that it would have been
likely that the overtime would have continued to have been applied had it not been for the suspension-In terms of the payment
of accommodation the Respondent argued that the payment of overtime affects accommodation costs-Commission noted that
the department provided free on site accommodation to the employee in order to assist him to carry out his duties-It was
decided by the Commission not to accept the Respondent's argument in view of the fact that had it not been for the suspension
the employee would not have incurred accommodation costs-Granted. - The Civil Service Association of Western Australia
Incorporated -v- Education Department of Western Australia - PSACR 73 of 1998 - SCOTT C. - 06/10/99................................ 3409

PART-TIME
Application for unfair dismissal-Applicant argued that dismissal was unfair because when she commenced full time from part time

she inquired re the provisions of annual leave, sick leave and superannuation-A contract of employment was prepared and she
was asked to sign when she refused she was terminated-Respondent argued that the termination occurred for the reasons that
errors were identified in the Applicant's work when she did the full time job and that she did not comply with directions from
Respondent-Commission found that the conduct of the Applicant provided reasonable cause for the termination and given the
circumstances in which it occurred was not unfair -Dismissed. - Mrs CP Mulligan -v- Dr LR Winlo - APPL 2408 of 1997 -
PARKS C - 08/07/99 - Medical .................................................................................................................................................... 2044

Application for unfair dismissal-Applicant argued she was unfairly dismissed because of her health condition -Respondent argued that
it even brought about a part-time arrangement to suit the Applicant's health condition but since it had not been operationally
satisfactory to have that position function as part-time, it had to terminate the Applicant's employment-Commission found that
as the application had been referred to it outside the 28 days allowed by the Act, the application was not competent and the
Commission did not have the jurisdiction to deal with it further-Dismissed. - Ms S Langridge -v- Gold Corporation - APPL
2090 of 1998 - PARKS C - 25/10/99 - Gold  ............................................................................................................................... 3432

PRINCIPLES
3State Wage Case 1999 - Commission in Court Session reviewed whether to give effect to the Decision of the Full Bench of the

Australian Industrial Relations Commission re the Safety Net Review Wages - Wage and increase in the Adult Minimum
Wage - Chamber of Commerce and Industry and the Minister for Labour Relations submitted detailed submissions on the State
Economy - Trades and Labor Council argued that there were good reasons not to give effect to the National Wage Case
Decision, these go to the Commission's lack of power to formulate principle's consistent with the statutory framework of the
Act given the limitations imposed by section 51(2) - TLC further argued that in it's "Statement of Principles" the Commission
had erected an edifice based on the federal wage fixing systm which goes beyond its power, the present wage fixing systems
imports elements of the federal jurisdiction without the statutory protection of the Workplace Relations Act, this gives rise to
uncertainty and in consistency in its operation - Australian Mines and Metals Association, Chamber of Commerce and Industry
and Master Builders Association were concerned effect should be given, nothing had changed since the last Decision in June
1998 to warrant a departure from that course - Minister for labour Relations argued that in giving effect to the National Wage
Case Decision the Commission should retain the form and substance of the Statement of Principles and in particular the
Enterprise Bargaining and Special Case Principles - Commission in Court Session found that no good reason not to give effect
to the National Wage Decision with the Safety Net Adjustments, that the Adult Minimum Wage was an integral part of the
National Wage Decision - CICS concluded that in the Application of the Principles, this Commission should not be bound by
them differently from that the AIRC was bound - Statement of Principles-July 1999 and General Order Issued - (Commission's
own motion) -v- Trades and Labor Council of Western Australia & Others - APPL 812 of 1998;APPL 609 of 1999 -
Commission in Court Session - COLEMAN CC/GREGOR C/BEECH C - 06/07/99 - Various.................................................... 1847
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2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and

allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

Application to vary award re Away From Home and Camping Allowances - Parties sought to bring allowances in line with similar
changes to the relevant allowances in the Public Service Award - Commission was satisfied that the variation sought fell within
the Principles and should issue - Granted - The West Australian Government Railways Commission -v- The Australian Rail,
Tram and Bus Industry Union of Employees, West Australian Branch & Others - APPL 436 of 1999 - BEECH C - 17/06/99 -
Rail Transport ............................................................................................................................................................................... 2020

Application for reinstatement on the grounds of unfair dismissal - Commission primarily looked at the Question of Jurisdiction,
Question of Summary Dismissal, Respondent's Reasons for Summary Dismissal, Question of Fact as to Misconduct, Various
Complaints and the Question of Unfair Dismissal - Applicant argued that the dismissal was unfair because the dismissal was
effected without notice or payment of notice by the Respondent's Chief Executive Officer and was of a summary nature -
Respondent argued that the Commission had no jurisdiction to deal with a Federal matter and the Applicant was dismissed
with the terms of the contract of employment and not summarily dismissed for misconduct - Further and better particulars filed
by the Respondent also indicated that the Applicant was dismissed for making threats and abusing, intimidating and actually
physically attacking other employees - Commission found that the dismissal was harsh, oppressive and unfair, there were
fundamental breaches and denial of natural justice - Matter of remedy referred for Hearing - Decision issued - Mr DJ Cooling -
v- City of Geraldton - APPL 2151 of 1997 - CAWLEY C. - 08/07/99 - Local Government ......................................................... 2030

Application to vary award re Away From Home and Camping Allowances - Parties sought to vary award in line with similar changes
to the relevant allowances in the Public Service Award - Railway Classification Board was satisfied that the variation sought
fell within the Principles and should issue - Granted - The West Australian Government Railways Commission -v- West
Australian Railways Officers' Union - R 1 of 1999 - Railways Classification Board - BEECH C - 17/06/99 - Rail Transport...... 2073

2Appeal against the Decision of the Commission (79WAIG862) re Unfair Dismissal - Appellant argued that the learned Senior
Commissioner erred in fact, and his discretion miscarried, in determining that the Applicant was "forum shopping", should
have determined that the Applicant was in the process of identifying the appropriate forum and the Decision was unreasonable
and plainly unjust - Full Bench referred to the Senior Commissioner's Decision at first instance and applied relevant case law
relating to discretion and the practice of having a matter heard in two jurisdictions - Full Bench found that the Applicant in the
first instance was not "forum shopping" - Further found that had there been a pleading challenging the jurisdiction, federally,
or sufficient likelihood that the question of lack of jurisdiction in the Australian Industrial Relations Commission the matter
would of have been dealt with - Full Bench examined the Decision of the Senior Commissioner and found that the
Commission did not err in fact and in dismissing the Application on the grounds of "forum shopping" - Dismissed - Mr KA
Fitzpatrick -v- Baulderstone Clough Joint Venture - APPL 268 of 1999 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 20/08/99 ........................................................................................................................................................... 2310

Application for Adjournment pending criminal matters being dealt with - Applicant argued that the matter should not be adjourned as
prejudice will be suffered if the proceedings are adjourned - Respondent argued that Application be adjourned as the issue of
fraud is central to the Respondent's defence to the Applicant's claim of unfair dismissal - Commission found that the party to
suffer prejudice the most if these proceedings are adjourned or even not adjourned was the Applicant, thus, the Application for
adjournment was refused - Refused - Mr G Robinson -v- Bruce Hawley formerly T/A For-Parts - APPL 205 of 1999 - BEECH
C - 02/09/99 - Motor ..................................................................................................................................................................... 2631

Conference Referred regarding registration of an Enterprise Bargaining Agreement - Applicant Union argued that the dates to be used
for the purposes of calculating the first pay increase should be 25 March 1999 in the case of the PathCentre and 20 April 1999
in the case of the Health Department - Respondents in both cases argued that the dates should be the first pay period on or after
the registration of the Agreements by the Commission - Commission found that the approval process took a longer period of
time than was anticipated by the parties - Further, the in principle agreement was reached on the terms which included an
understanding by the parties that the retrospective operative dates of the first wage increase would be from the dates the
agreements were registered - The Commission therefore found that the date for the calculations was upon registration of the
Agreements - Orders Issued - The Civil Service Association of Western Australia Incorporated -v- Western Australian Centre
for Pathology and Medical Research - PSACR 22,30 of 1999-Public Service Arbitrator - BEECH C - 14/09/99 - Health
Services......................................................................................................................................................................................... 3120

PROCEDURAL MATTERS
2DECISION ISSUED ON 7/9/98:---Interlocutory applications by parties for orders for discovery of documents-Parties argued

relevance to train of enquiry, matters in issue and confidentiality of material-Commission cited relevant principles- Found
confidentiality is only a relevant consideration to be taken into account in discovery-Order for discovery of documents.
DECISION ISSUED ON 24/9/98:---Application for interim order to have matter adjourned sine die-Applicants counsel sought
adjournment for applicant to prepare for hearing following discharge of his services arguing continuance would be prejudicial-
Respondent opposed application as applicant is a capable businessman, intelligent, articulate and able to conduct own case-
Possible prejudice to case if matter adjourned for significant time due to affects on memory of witnesses Argued obligation to
pursue claim expeditiously -Commission required to have regard for interest of persons immediately concern the public
interest-Noted previous limited engagement of counsel-Held applicant had sufficient time- Application refused.  DECISION
ISSUED ON 24/9/98:---Further application for interim order to have matter adjourned sine die-Applicant sought adjournment
as applicant could be prejudiced in criminal proceedings instituted as a result of investigation-Respondent opposed application
and argued an investigation is not of itself sufficient basis to adjourn proceedings-Commission considered as to when the
investigation may be concluded-Accepted Schouten Authority that there is no longer an automatic predisposition to a stay of
civil proceedings in circumstances where there are criminal proceedings afoot-Order refused.  DECISION ISSUED ON
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PROCEDURAL MATTERS— continued
25/9/98:---Application to dismiss claim for want of prosecution-Respondent says applicant failed to comply with procedural
orders and act expeditiously in relation to matter contrary to precedents in this jurisdiction-Applicant opposes application on
the gravity of the sanction but conceded non-compliance and apologised to Commission-Commission emphasised obligation to
diligently prosecute claim once instituted considered competing interest of parties and the justice of the situation-Found no
justice if matter dismissed-Order accordingly.  DECSION ISSUED ON 28/10/98:---Application for interim order to have
matter sine die-Commission having regard for history of litigation and the obligation to prosecute matter expeditiously refused
application-Order accordingly.  DECISION ISSUED ON 29/10/98:---Interlocutory application to disqualify Counsel-
Respondent alleged conflict of interest should preclude Counsel from continuing to act and appear, argued both personal and
general conflict issues -Applicant's Counsel opposed propositions arguing not precluded by legal practitioners (WA)
Professional conduct rules or other issues-Commission decided there was jurisdiction to deal with matter-Considered
principles regarding conflicts relating to personal and general issues -Requisite tests to establish conflict not met-Counsel
should not be precluded.  DECISION ISSUED ON 6/5/99:---Application for interim order to dismiss or adjourn hearing-
Respondent argued failure to comply with order should result in dismissal or vacating of hearing dates until compliance-
Applicant argued compliance but claimed objection to production sought-Commission not persuaded that the applicant had
failed to comply with the order, so as to warrant the granting of application-Ordered inspection of documents forthwith. - Mr A
Ellis -v- The Grand Lodge of Western Australia of Antient Free and Accepted Masons Incorporated & Other - APPL 517 of
1998 - KENNER C - 07/09/98 ...................................................................................................................................................... 1723

1Appeal against Decision of Full Bench (79 WAIG 955) re Unfair Dismissal and allegedly denied contractual entitlements - Appellant
appealed the Full Bench Decision that allowed the Appeal and overturned the Decision of the Single Commissioner -
Appellant argued that the Commission erred in law in failing to find that the preconditions prescribed for lodgement of an
application pursuant to the regulations had not been met, consent could not be given other than by the Registrar and no prior
consent given by the Registrar - Further the Application was not lodged or filed with the Commission within the 28 day time
limit and the scheme of the legislation is such that a matter cannot be referred to the Concision under section 29 of the
Industrial Relations Act 1979 until the application has been filed and/or lodged -Industrial Appeal Court found that the Full
Bench was not in error in relation to the Decision of this Appeal - IAC found that "refer" meant "to hand over or submit for
information, consideration, decision etc, to send or direct" and that the section empowered a party to send on or direct a dispute
to the Commission - IAC also found that lodgement of the unfair dismissal application was complete once the facsimile
transmission of Form 1 was received in the Registry of the Commission - Dismissed - Swan Television and Radio Broadcasters
Limited trading as STW Channel 9 Perth -v- Mrs G Saito - IAC 2 of 1999 - Industrial Appeal Court - Anderson J./Scott
J./Parker J. - 23/06/99.................................................................................................................................................................... 1863

2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and
allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

3Application for variations to awards re Arbitrated Safety Net Adjustment, by consent save Date of Operation referred to CICS
(79WAIG33)- Industrial Appeal Court upheld Appeal (79WAIG945), found that the Appeal be allowed because there was no
delivery of an Order signed by the Commission in July 1998 -Remitted to determine the question of any consideration of
retrospective effect to the Commission in Court Session for further hearing and determination according to law - Applicant
Union argued that as a matter of merit the operative dates for the variations to each award should be made retrospective to the
respective dates of hearing - Respondents argued that there was no jurisdiction for consideration of these claims under the
Special Case principle - Commission in Court Session unanimously found that the Orders provide for retrospectivity of effect
of the Safety Net Adjustment variations to these awards to the respective dates of hearing in July - Granted - LIQUOR,
HOSPITALITY & MISC -v- Wormalds Security - APPL 1023,1026,1028,1034,1035,1036,1042,1046,1051,1052,1055,1057,
1060,1063,1065,1066,1067,1068,1069,1070,1074,1079,1082,1083,
1085,1086,1087,1088,1089,1091,1092,1093,1094,1095,1096,1097, 1100,1101,1102 of 1998 - Commission in Court Session -
COLEMAN CC/CAWLEY C./BEECH C - 05/08/99 - Various.................................................................................................... 2096

Application re an Order to rescind Orders of the Commission - Applicant argued that it is now apparent to them that there may be
substantial conflict between both parties' witnesses, or some of them and that the resolution of that conflict would not be
assisted by orders for witness statements because of the time difference between the provision of their witness statements and
the respondent's witness statements - Respondent strongly opposed the application to rescind Orders 4 and 5 and submitted that
the filing of witness statements was common custom and practice in the Commission and was not confined to cases where
there was not a substantial factual dispute between the parties - Commission indicated that it was not prepared to rescind
Orders 4 and 5 in the terms requested, however, it would be prepared to amend the Direction such that the Applicant's witness
statement and the witness statements of one or more specified persons from the Respondent who were party to a particular
incident or incidents with the Applicant be exchanged simultaneously - Ordered Accordingly - Mrs K Mills -v- Hamersley Iron
Pty Ltd - APPL 130 of 1999 - BEECH C - 21/07/99 - Metal Ore Mining  ................................................................................... 2258

2Appeal against the Decision of the Commission (79WAIG862) re Unfair Dismissal - Appellant argued that the learned Senior
Commissioner erred in fact, and his discretion miscarried, in determining that the Applicant was "forum shopping", should
have determined that the Applicant was in the process of identifying the appropriate forum and the Decision was unreasonable
and plainly unjust - Full Bench referred to the Senior Commissioner's Decision at first instance and applied relevant case law
relating to discretion and the practice of having a matter heard in two jurisdictions - Full Bench found that the Applicant in the
first instance was not "forum shopping" - Further found that had there been a pleading challenging the jurisdiction, federally,
or sufficient likelihood that the question of lack of jurisdiction in the Australian Industrial Relations Commission the matter
would of have been dealt with - Full Bench examined the Decision of the Senior Commissioner and found that the
Commission did not err in fact and in dismissing the Application on the grounds of "forum shopping" - Dismissed - Mr KA
Fitzpatrick -v- Baulderstone Clough Joint Venture - APPL 268 of 1999 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 20/08/99 ........................................................................................................................................................... 2310
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PROCEDURAL MATTERS— continued
2Application for Interim Orders, Directions and Orders against the Respondent organisation-Matters heard together -Applicant sought

Orders that the Respondent organisation, its officers, agents and employees act in accordance with their rules rather than the
requirements of Part IIIA of the Act as Part IIIA is contrary to express provisions of the constitution and contrary to rights
implied by the constitution-The Respondent organisation did not oppose the application-President referred to six principles for
the granting of interim orders as they appear in Jeakings v State School Teachers Union and Another 78 WAIG 1131 -Further,
it was found by the President that as the orders which he was required to make go to the question of whether the Act requires
the organisation and or its officers carrying out their duties, as officers, then he had jurisdiction under s.66(2) of the Act to
make the order sought-It was further found by the President that the findings which he made and the conclusion which he
reached in making the decision were not binding upon the final hearing and determination of the application-Granted.
DECISION ISSUED ON 30/7/99 - Application for intervention on behalf of the Honourable Minister for Labour Relations- It
was argued by the Minister that the State had a general and specific interest in the matter-Specifically the state has an interest
as the proceedings involve a direct challenge to the validity of Part IIIA of the Act-Oral opposition was expressed based on the
argument that at least at the interim stage the question before the Commission related to compliance with the rules of the
respondent organisation- President found that the State did have a clear interest in the proceedings as the validity of State
legislation was in question-Granted. DECISION ISSUED ON 19/9/98 - The Hon. Minister for Labour Relations applied to
discharge Order 9 of the Directions and Orders of the Commission constituted by the President made on 23/6/98 -Grounds for
the application constituted were that the application relevant to the order of 23/6/98 was not competently made pursuant to
either s.66 or any other provision of the Act, the President does not have jurisdiction to make an order restraining the persons
specified in Order 9 and further in the proceedings the President does not have jurisdiction to judicially review the enactment
of Part IIIA of the Act, the President does not have the jurisdiction or power to make any declarations as to the validity of Part
III of the Act or to restrain the respondent from performing the statutory duty imposed by s.84p of the Act and finally that the
balance of convenience does not favour the making of Order 9-The Respondent organisat Part IIIA of the Act is inconsistent
with s.109 of the Commonwealth Constitution that if the Secretary of the union acts lawfully he will be liable "under other
statutes" the rules of the unions conflict with the requirements of Part III, Part III of the Act is inconsistent with the
"constitutionally guaranteed freedom to speech and action in political matters"-The Respondent union argued further grounds
based on financial penalties -President found that, the Commission had the jurisdiction and power to make Order 9, the
maintenance of the status quo in relation to the balance of convenience ought to be preserved the issue of it was the matter an
industrial matter did not apply-The Commission in the form of the President has the jurisdiction to make orders of an
injunctive nature-Dismissed. - Mr W Barbour -v- COMM, ELECTRIC, ELECT, ENERGY - APPL 1144 of 1998 - Full Bench
- SHARKEY P - 19/08/99............................................................................................................................................................. 2315

Applications made pursuant to section 29-Applicants discontinued claims following conciliation proceedings -Respondent pursued
interlocutory application for portrait recovery of costs incurred-The Commission sought clarification of claim and grounds-
Applied relevant case law-Conciliation proceedings provides parties an opportunity to consider views and determine
appropriate course of action-Held insufficient evidence to conclude that the applications were made frivolously-Applications
dismissed. - Mr W Eadie -v- Inkcot Pty Ltd t/as Treetop Walk Motel/Restaurant - APPL 739,740 of 1999 - SCOTT C. -
17/08/99 - Accommodatn, Cafes&Restaurants.............................................................................................................................. 2630

Application for Adjournment pending criminal matters being dealt with - Applicant argued that the matter should not be adjourned as
prejudice will be suffered if the proceedings are adjourned - Respondent argued that Application be adjourned as the issue of
fraud is central to the Respondent's defence to the Applicant's claim of unfair dismissal - Commission found that the party to
suffer prejudice the most if these proceedings are adjourned or even not adjourned was the Applicant, thus, the Application for
adjournment was refused - Refused - Mr G Robinson -v- Bruce Hawley formerly T/A For-Parts - APPL 205 of 1999 - BEECH
C - 02/09/99 - Motor ..................................................................................................................................................................... 2631

Application re unfair dismissal-Preliminary matters argued relating to jurisdiction, timing of application (premature) and if demotion
amounts to a dismissal-Respondent raises jurisdiction question-Can a claim be made pursuant to section 29 of the Act in
respect of a "teacher"-Suggesting appropriate course via S.23B-Commission found specific provision did apply to exclusion of
general provisions -Found also that application pre-empted decision therefore no basis upon which the applicant could
proceed-Matters dismissed-Ordered accordingly. - Ms VL Longley -v- Director General Of Education Of The Education
Department Of Western Australia - APPL 518 of 1999 - SCOTT C. - 27/08/99 - Government Administration............................ 2643

Application for adjournment-Respondent moved a motion that both applications be adjourned on the grounds that the respondent's
solicitors had been instructed in the matter only the evening before the commencement of the hearing -Agent for the applicants
opposed the motion and argued that he was of the understanding that both applications had been settled by agreement between
the parties-Commission applied the two principles in relation to adjournment motions that of discretion and serious injustice to
the motion and found that the agent for the applicants admitted that by reason of his impression that an agreement had been
reached the applicants were not properly prepared to proceed in any event-Granted. - Mr KC LANDWEHR -v- Wynnes Pty
Ltd - APPL 2073 of 1998;APPL 366,367,380,928,1042 of 1999 - KENNER C - 21/09/99 .......................................................... 3099

2Appeal against the Decision of Commission (79WAIG272) re Allegedly denied Contractual Entitlements - Appellant argued that the
Commissioner erred when the Order Issued as "that this Application shall be and is hereby Discontinued" and that no Decision
was given - Thus, the two matters of the Appeal were that there was a claim relating to the purchase of a motor vehicle by the
Appellant at the time of termination and that no decision was given by Commissioner in relation to an amount allegedly
withheld by the Respondent - Full Bench found that it was for the Appellant at the first instance to establish his case, not the
Respondent - Further the Full Bench found that there was no merit in the Appeal which could succeed thus the Appeal was
dismissed - On the question of whether the extensions of time sought in order to enable the Appeal to be filed (and proceeded
with) out of time - Full Bench found that it was unjust to the Respondent to allow the Appeal out of time after an inordinate
length of time had elapsed for no good reason - Full Bench did not allow extension of time and thus Dismissed the Application
to extend time within which to Appeal - Dismissed - Mr AR Hall -v- Moran Healthcare Group (WA) Pty Ltd - FBA 2 of 1999 -
Full Bench - SHARKEY P/SCOTT C./KENNER C - 09/11/99 - Health  ..................................................................................... 3184

2Appeals against decision of Commission re Discovery (1502 of 1998) of documents and against decision of Commission (2176 of
1998) re dismissal and awarding of costs in 555 of 1998-Appellant (1502 of 1998) argued that the Commission erred in law in
ordering the production of documents by the Applicant's agent-Appellant argued (2176 of 1998) that the Commission erred in
law in finding that the applicant resigned and erred in awarding costs-Full Bench examined the evidence and applied law and
by majority determined that the Commission did not err in ordering the discovery of documents, that the Commission did not
err according to law in awarding costs and did not err in law in dismissing the application for unfair dismissal-Dismissed. -
Miss PJ Pisconeri -v- Laurens & Munns Incorporating Munns Nominees Pty Ltd & George Laurens (WA) Pty Ltd - APPL
1502,2176 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 22/10/99.............................................................. 3187

Application for adjournment of Hearing re Unfair Dismissal - Applicant argued that Application set down for Hearing be adjourned til
January 2000 because Applicant is currently residing in Melbourne and thus unable to attend personally - Respondent opposed
the Application for adjournment - Commission found that considerable amount of time has passed and therefore the
Application should proceed without delay - Further, Commission found that to refuse the adjournment would prejudice the
presentation of the case - Hearing Vacated - Mr M Davies -v- HVAC Pty Ltd - APPL 44 of 1999 - BEECH C - 13/10/99 -
Construction Trade Services  ....................................................................................................................................................... 3416

Application for unfair dismissal and denied contractual benefits-Applicant argued that he was unfairly dismissed and that he was
owed monies in relation to a 25 percent bonus payment arrangement-Respondent argued that the applicant left their
employment voluntarily and that the bonus arrangement was temporary-Commission examined the evidence and determined
that on the balance of the evidence the Respondent's evidence is more probable in that the bonus arrangement was temporary
and that the Applicant left the Respondent's employ after becoming upset and consequently left-Dismissed. - Mr GT Evans -v-
Midekeha Pty Ltd ACN 062 620 231 T/A Leederville Autocare-APPL 1522 of 1998 - GREGOR C-28/10/99-Automotive........ 3416
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PROCEDURAL MATTERS— continued
2Cross Appeal against decision of Commission (79 WAIG 1192) re Application for contractual entitlements - Appellant argued

Commission erred in law in determining the entitlement and awarding cost to Respondent - First Respondent argued that the
Applicant was not an employee for the purposes of the Minimum Conditions of Employment Act 1993 - Full Bench reviewed
authorities, I.R. Act and MCE Act 1993 and found that in relation to Appeal No. 512/99 error was established and s.26(3) of
Act should have been complied with - Upheld and Quashed - No error, discretionary or otherwise, established on the grounds
of appeal in relation to Appeal No. 507/99 - Dismissed - Mr GB Oates -v- Sanders Executive Pty Ltd - APPL 507,512 of 1999
- Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 09/11/99 - Property Services ........................................................ 3543

Application for joining additional respondent - Applicant sought an order joining a person to the substantive application on the basis
that the additional person was also an employer and it was necessary to join this person in order to correct a misdescription -
The named person disputed that he was the applicants joint employer - Commission examined the evidence and employment
relationship and determined that the named person was not a joint employer - Dismissed - Mr A Follows -v- Western
Australian Turf Club - APPL 358 of 1999 - BEECH C - 29/11/99 - Racing ................................................................................. 3748

PUBLIC INTEREST
2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and

allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

Application re denied contractual entitlements -Applicant argued he was entitled to contractual benefits under a contract of
employment - Respondent argued that Applicant had been found guilty of stealing as a servant and for the Commission to
refrain from hearing the Application on the grounds that it was not desirable or in the public interest - Commission found
pursuant to Section 27(1)(a)(ii) of the Industrial Relations Act it will refrain from hearing this matter as further proceedings are
not necessary, desirable or in the public interest and accordingly the matter dismissed -Dismissed - Mr P Sobczuk -v-
Carnarvon Medical Service Aboriginal Corporation - APPL 1888 of 1998 - BEECH C - 11/06/99 - Health Services .................. 2053

Application re Unfair Dismissal - Applicant argued that after a three month probationary period his employment was unfairly
terminated and that he should of been advised that if there was a problem and the employment was in jeopardy - Further that
the Mining Probationary Employees Assessment had recommended ongoing employment - Respondent argued and disputed
the unfair dismissal claim, argued that the Applicant was on probation and the reports from the supervisors did not show the
Applicant to be the type of employee the Respondent needed - Commission found that the probationary period to be only an
extension of the selection process and was not satisfied that the Applicant had been denied procedural fairness - Dismissed -
Mr GR Hutchinson -v- Cable Sands (WA) Pty Ltd - APPL 549 of 1998 - SCOTT C. - 23/08/99 - Other Mining ........................ 2635

REDUNDANCY/RETRENCHMENT
Application re Unfair Dismissal - Applicant argued that his redundancy was unfair and further argued that three other employees

employed after him ought to have been made redundant in preference to him - Respondent argued that business was affected
by the general downturn of work and no longer required any installers employed on wages as all work is done by way of
subcontract arrangements - Commission found that the Respondent had demonstrated a downturn in business, which resulted
in the least qualified, that being the Applicant, to be made redundant - Dismissed - Mr MA Stamp -v- Floors By Design -
APPL 2021 of 1998 - BEECH C - 22/06/99 - Personal & Household Good Rtlg.......................................................................... 2055

Application for compensation on the grounds of unfair dismissal - Applicant argued that dismissal was unfair because it was linked to
a claim for sick entitlements, also never received complaints about her work performance and denied any shortage of work -
Respondent argued that the termination was due to lateness causing delays in the starting times and a shortage of work, which
resulted in a number of retrenchments - Respondent further argued that there were plans to upgrade the sorting line, thus less
employees would be required - Commission found that dismissal was both substantially and procedurally unfair and ordered
that the Respondent pay remuneration and compensation - Granted - Mrs MA Tran -v- Koast Corporation Pty Ltd - APPL
2047 of 1998 - BEECH C - 18/06/99 - Metal Product Manufacturing........................................................................................... 2056

Application re alleged unfair dismissal - Applicant argued that termination was not genuine and that it was due to what he described
as "office politics" - Respondent argued that if any comments were made, they were the kind he would make by way of office
banter and nothing further was meant by it - Commission found on evidence that company's financial turnover had fallen to its
lowest point and that the company's staff had been reduced to 130 by end of September 1998 - Commission further found that
in the absence of any evidence that the Applicant's allegations are correct, and especially in the absence of any evidence which
links the decision to make the Applicant redundant with any proven allegations, Applicant has not proven his claim and for that
reason it will be dismissed - Dismissed - Mr NH Ho -v- Leighton Contractors Pty Ltd - APPL 1854 of 1998 - BEECH C -
03/08/99 - Services to Mining....................................................................................................................................................... 2252

Application re alleged harsh, oppressive and unfair dismissal - Applicant argued that his position was a senior management position
with potential career opportunities and directions and for the Respondent to have decided that the position created 7 months
earlier was no longer required was "grossly unfair" and not the real reason for the dismissal, that the appointment of another
person 2 days prior to him being made redundant to do essentially the same duties as performed by him but on a lower salary
was a further indication that the reason for his termination was not genuine - Applicant further argued that it was his querying
of certain management practices which he regarded as imprudent lending decisions to be a factor in his dismissal - Respondent
denied the claim and argued that some of the Applicant's duties were taken on by the managing director, that a senior finance
officer position was created at approximately half the salary of the Applicant's position which covered that part of the
Applicant's responsibilities relating to credit applications, approvals and collections - Commission reviewed authorities and
found on evidence that Applicant's dismissal was unfair and as there was no evidence of an alternative position that was
available in which he could be re-employed, reinstatement or re-employment was impracticable - Commission found that
Applicant's termination payment constituted payment of the wages he would have earned until approximately 5 February 1999
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REDUNDANCY/RETRENCHMENT— continued
and the granting of the Applicant's claim therefore involves the loss suffered by him from then until his commencement of new
employment on 15 March 1999, less monies earned by him during his casual employment - Matter determined accordingly and
Commission requested the parties to either implement the terms of these Reasons themselves and advise the Commission
accordingly, or to agree on the sum to be calculated and request the Commission to issue an order in the terms of that sum,
either way within 14 days of the issuance of these Reasons - In Supplementary Reasons for Decision, Commission decided that
the compensation to be ordered involved calculating the loss suffered by the Applicant from the 5 February 199 until the
commencement of his further and alternative employment on 15 March 1999, less monies earned by him during his casual
employment - Declared and Ordered Accordingly - Mr SR Martin -v- IPF Finance Corporation Ltd (ACN 078 250 807) -
APPL 66 of 1999 - BEECH C - 15/06/99 - Finance ...................................................................................................................... 2254

Application for alleged denial of contractual entitlements -Applicant argued entitlement to payout of unused sick leave on redundancy
being either an enforceable legal right or applied as a consequence of the applicant being entitled pursuant to the award-The
Respondent argued-Not applicable to staff positions-Commission rejected argument regarding award coverage but concluded
that the unregistered industrial agreement had been incorporated into the applicants contract of employment-Commission
applied relevant English authorities in absence of express terms under the contract of employment-Held entitlement to payout
of sick leave-Order issued accordingly. - Mr L Montuolo -v- Amcor Packaging (Australia) Pty Ltd trading as Amcor Flexibles
Australasia - APPL 1674 of 1998 - KENNER C - 30/07/99 - Printg, Publishg & Rcdd Media ..................................................... 2647

Application for alleged denial of contractual benefits namely a deduction from redundancy entitlement-Applicant argued affect of
announcement on contract of employment to vary terms-Respondent argued that acceptance of bonus indicated acceptance of
terms-Commission found that contract had been varied and the redundancy date had been agreed-Applicant failed to establish
monies were withheld -Dismissed. - Mr B Phelan -v- Minenco Proprietary Limited & Other - APPL 81 of 1999 - FIELDING C
- 30/08/99...................................................................................................................................................................................... 2655

Application for unfair dismissal-Applicant argued that the dismissal was unfair and queried the genuineness of the Respondent's
decision to terminate by reason of redundancy -Respondent argued the service department where the Applicant was working
grew considerably and as a result the part time position of the Applicant became the full time position-Applicant was advised
of the change of hours -Applicant offered to work additional hours or to work elsewhere but it was not acceptable with the
Respondent and as a consequence Applicant was terminated by reason of redundancy-Commission found that the Respondent
observed the minimum legal requirements re redundancy and it did not do more than it was obliged to do-Dismissed-Order
issued. - Ms RD Yewdall -v- McInerney Ford - APPL 315 of 1999 - BEECH C - 25/08/99 - Vehicle ......................................... 2662

Application for allegedly denied contractual benefits -Applicant claimed that the employees concerned had a contractual entitlement
to be paid redundancy payments -Respondent argued that there was no verbal or written agreement entered into-Further, it was
argued that the Commission did not have the jurisdiction to determine the matter as it is not an industrial matter under the Act
and that the Commission cannot hear or determine the matter as it involves the exercise of judicial power-Commission applied
case and statute Law and determined that an enforcement of an alleged contractual benefit cannot be pursued utilising Section
44 of the Act and it is appropriate for the matter to be dealt with within the jurisdiction of Section 29 of the Act-Dismissed. -
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- BHP Iron Ore Ltd - CR 200 of 1999
- SCOTT C. - 13/10/99 - Iron ....................................................................................................................................................... 3450

2Appeal against the Decision of the Commission (79WAIG1201) re Unfair Dismissal - Appellant argued that the Commissioner erred
in holding that the employer had paid in lieu of notice and redundancy payments and thereby exercised discretion on the wrong
basis and made a discretionary determination which was wholly unreasonable and which was manifestly unsupportable such
that the exercise of the discretion was completely miscarried - Respondent argued that the termination, change and redundancy
principles fit the description of a contemporary industrial standard - Full Bench found that the Appellant was shocked and
humiliated and that there was an injury which was suffered - Further the Full Bench found that exercise of discretion was
miscarried and therefore substituted the Order to payment equal to twenty weeks' wages by way of redundancy payment and
for the purposes of compensation - Upheld - Mr FJ Rogers -v- Leighton Contractors Pty Ltd - APPL 549 of 1999 - Full Bench
- SHARKEY P/BEECH C/PARKS C - 01/11/99 - Construction Trade Services ......................................................................... 3551

2Appeal against Decision of Commission (79 WAIG 2662) - re Unfair Dismissal - Appellant argued Commissioner erred in
dismissing as evidence written offer of full-time employment and in decision in regards to genuine redundancy - Full Bench
found Commissioner was correct in his findings - Dismissed - Order Accordingly - Ms RD Yewdall -v- McInerney Sales Pty
Ltd T/A McInerney Ford - FBA 20 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 02/12/99 - Motor
Vehicle Rtlg & Services................................................................................................................................................................ 3562

Application re alleged unfair dismissal - Applicant argued that no prior notice was given to advise her that her position was to be
made redundant and that she was made to sign the "Deed of Agreement" under duress - Respondent denied claim and argued
that the Deed was freely entered into between the parties and that Applicant should be estopped from pursuing her claim
because of the agreement - Commission was not satisfied on the evidence that the Respondent had either acted or abstained
from acting upon the basis of any assumption that Applicant would not pursue a claim against the Respondent such that it
would suffer a detriment if she proceeded, therefore in the absence of any detriment the estoppel was not made out -
Commission found that as there were no discussions with Applicant and the consequent suddenness with which her
employment was terminated, dismissal was unfair - Commission found that re -instatement would not be practicable and
ordered that compensation be paid to Applicant for loss of injury caused by termination - Ordered Accordingly - JF Strickland
-v- The Officer in Charge, Yamatji Barna Baba Maaja Aboriginal Corporation & Other - APPL 2129 of 1998 - BEECH C -
23/11/99 ........................................................................................................................................................................................ 3735

REGISTRATION
2Appeal against Decision of Public Service Arbitrtor (79WAIG245) re First Salary Increase for the Enterprise Agreement - Operative

Date - Appellant argued that Public Service Arbitrator erred in law and exceeded its jurisdiction by in effect allowing
retrospectivity of the Industrial Agreement - Appellant further argued that the Act does not allow for the variation of an
industrial agreement unless the variation is concerned with the standing down of an employee, the Arbitrator erred in fact in
finding that the first Respondent proceeded to ballot its members on the basis that the operative date for pay increases would be
4 November 1998, when such finding was inconsistent with the submissions advanced by the Advocate for the Respondent -
Further, the Arbitrator erred in fact in finding that the Appellant confirmed the date of notification of the ballot outcome was
endorsed for the purposes of the operative date of the first pay increase which was inconsistent with the Statement of Agreed
Facts - Full Bench found that the Decision of the Arbitrator was a discretionary decision which does not vary an industrial
agreement, therefore, there was merit in the first ground of Appeal - Full Bench further found that the Arbitrator did not err in
law or act in excess of its jurisdiction in making the Order, therefore there was no merit in the second ground of Appeal - Full
Bench found that the facts relied upon by the Appellant were incorrect and incomplete, therefore there was no merit in the third
and fourth grounds of Appeal - Dismissed - Director General, Ministry for Culture and the Arts -v- The Civil Service
Association of Western Australia Incorporated & Others - APPL 189 of 1999 - Full Bench - SHARKEY P/COLEMAN
CC/KENNER C - 16/07/99 - Government Administration............................................................................................................ 2091

REINSTATEMENT
Application for unfair dismissal-Applicant argued dismissal was unfair because during the time all staff were notified of the ceasing

of the business his employment had not ended as had others-But then suddenly without any warning or prior notice he was
dismissed one afternoon by the accountant-Respondent argued that Applicant's position was restructured and he did not fit into
the new position -Commission found there were no criticism of his work performance and the manner of dismissal was unfair -
Compensation awarded-Granted. - Mr MG Bertelli -v- The Old Ferry Company Pty Ltd - APPL 1808 of 1998 - BEECH C -
23/06/99 - Boat ............................................................................................................................................................................. 2026
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REINSTATEMENT— continued
Application for reinstatement on the grounds of unfair dismissal - Commission primarily looked at the Question of Jurisdiction,

Question of Summary Dismissal, Respondent's Reasons for Summary Dismissal, Question of Fact as to Misconduct, Various
Complaints and the Question of Unfair Dismissal - Applicant argued that the dismissal was unfair because the dismissal was
effected without notice or payment of notice by the Respondent's Chief Executive Officer and was of a summary nature -
Respondent argued that the Commission had no jurisdiction to deal with a Federal matter and the Applicant was dismissed
with the terms of the contract of employment and not summarily dismissed for misconduct - Further and better particulars filed
by the Respondent also indicated that the Applicant was dismissed for making threats and abusing, intimidating and actually
physically attacking other employees - Commission found that the dismissal was harsh, oppressive and unfair, there were
fundamental breaches and denial of natural justice - Matter of remedy referred for Hearing - Decision issued - Mr DJ Cooling -
v- City of Geraldton - APPL 2151 of 1997 - CAWLEY C. - 08/07/99 - Local Government ......................................................... 2030

Application for unfair dismissal-Applicant argued that his dismissal was unfair because he had never received any complaints about
being incapable of performing the job and he denied the other allegations-Respondent argued that the reasons for the dismissal
were that the Applicant's behaviour towards a female member of staff was serious and that his work performance was not upto
the standard -Commission found the dismissal was not harsh, unfair or unjust and the Applicant had not made out his case -
Application Dismissed. - Mr P Felice -v- Gino's Trattoria and Coffee Lounge (The Best Coffee in Town) - APPL 64 of 1999 -
GREGOR C - 05/07/99 - COFFEE SHOP .................................................................................................................................... 2046

Application re unfair dismissal-Applicant argued dismissal was harsh, oppressive and unfair and was seeking reinstatement-Applicant
had concurrent proceedings in the Federal jurisdiction-Counsel for Respondent submitted it was entirely inappropriate for the
Applicant to have the same claim in two different jurisdictions-Respondent denied that the Applicant was entitled to the relief
claimed or any relief at all and that it did not dismiss the Applicant harshly, oppressively or unfairly-Commission found that it
should not countenance the maintenance of concurrent proceedings in different jurisdictions for the same relief involving the
same parties and arising out of the same circumstances-Dismissed. - PA Bonney -v- Wongatha Wonganarra Aboriginal
Corporation - APPL 225 of 1999 - KENNER C - 04/08/99........................................................................................................... 2233

Application re unfair dismissal-Applicant argued that he had been accused of stealing fuel and had been dismissed unfairly and was
seeking reinstatement-Respondent argued that the Applicant was warned a few times and was asked to cease from stealing and
stated that it had no option but to dismiss the Applicant-Commission found that the employer was entitled to take the view that
it did about the stealing of the fuel therefore dismissal was not harsh, unfair or unjust-Dismissed. - Mr MA Rogers -v- Oragay
Contract Crushing Pty Ltd - APPL 1756 of 1998 - GREGOR C - 06/08/99 - Mining ................................................................... 2259

2Appeal against the Decision on the Commission (78WAIG4476) re Application for reinstatement on the grounds of unfair dismissal -
Appellant Union argued that the Senior Commissioner erred in holding that the facts as found constituted an "assault" and
thereby determined the Application on a wrong basis, further that if an assault did occur the Senior Commissioner's discretion
miscarried in that it was not reasonably open to the Commission to conclude that the termination of the employee's
employment was not harsh, unjust or an unreasonable exercise of the employer's legal right to terminate the contract in all the
circumstances - Full Bench reviewed relevant case law referring to discretion at first instance which established that unless the
Appellant established that the exercise of the discretion miscarried then the Full Bench may not interfere with the Decision
appealed against - President found that the circumstances surrounding the incident were minor and that the Commission
exercising its discretion had caused an unreasonable outcome - Case law referred to was applied to by the President who found
that the Commission failed to consider all the present and relevant circumstances of the dismissal including the employees
good service and behaviour record and thus, failed to deal with the employee differently to dismissal - Full Bench applied case
law and found that there was no error of law or fact and as such the Decision could not be interfered with - Dismissed by
Majority - AUTO, FOOD, METAL, ENGIN UNION -v- Dampier Salt Operations Ltd - APPL 1986 of 1998 - Full Bench -
SHARKEY P/COLEMAN CC/GREGOR C - 23/08/99 - Other Mining ....................................................................................... 2305

Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that the dismissal was not due to
the printing of the sales figures, rather dismissed a week later allegedly because of her attitude - Respondent argued that the
Applicant breached a condition of the employment contract, not to divulge confidential information and thus, was dismissed
accordingly - Commission found dismissal was harsh and as reinstatement was impractical awarded compensation for loss of
earnings - Granted - Ms J Gudgin -v- McBride's Collectables and Giftware - APPL 2088 of 1998 - BEECH C - 17/08/99 -
Personal & Household Good Rtlg ................................................................................................................................................. 2632

Application re alleged unfair dismissal - Applicant argued that no prior notice was given to advise her that her position was to be
made redundant and that she was made to sign the "Deed of Agreement" under duress - Respondent denied claim and argued
that the Deed was freely entered into between the parties and that Applicant should be estopped from pursuing her claim
because of the agreement - Commission was not satisfied on the evidence that the Respondent had either acted or abstained
from acting upon the basis of any assumption that Applicant would not pursue a claim against the Respondent such that it
would suffer a detriment if she proceeded, therefore in the absence of any detriment the estoppel was not made out -
Commission found that as there were no discussions with Applicant and the consequent suddenness with which her
employment was terminated, dismissal was unfair - Commission found that re -instatement would not be practicable and
ordered that compensation be paid to Applicant for loss of injury caused by termination - Ordered Accordingly - JF Strickland
-v- The Officer in Charge, Yamatji Barna Baba Maaja Aboriginal Corporation & Other - APPL 2129 of 1998 - BEECH C -
23/11/99 ........................................................................................................................................................................................ 3735

SAFETY
Application for an order pursuant to section 29 unfair dismissal-Applicant asserts that she was unfairly dismissed, insisting that if

there had been problems she would have received a letter-Respondent alleged there was no long term guarantee of compliance
of safety or correct work practices and the applicant's services should be terminated-Commission found on a proper analysis of
the evidence, the employer has not been unfair to her in any sense at all-Dismissed. - Ms C Hayden -v- Traffic Operations
Support - APPL 1777,2146 of 1998;P 47 of 1998;APPL 25 of 1999 - GREGOR C - 19/07/99 - Road......................................... 2249

Conference referred re unfair dismissal-Applicant Union argued on behalf of both employees that the termination was harsh,
oppressive or unfair and defective both substantively and procedurally-Respondent argued both employees breached the
Respondent's procedures-Though the Applicants accepted that they should not have done what they did, the Applicant Union
argued that they should suffer penalty and not dismissal because both employees had exemplary record of service-Commission
found that the Respondent acted properly in obtaining a thorough investigation of the matter and in terminating their
employment-Dismissed. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Argyle
Diamond Mines Pty Ltd - CR 376 of 1998 - FIELDING C - 03/09/99 - Goldmining.................................................................... 2668

SICK LEAVE
Application for unfair dismissal-Applicant argued that dismissal was unfair because when she commenced full time from part time

she inquired re the provisions of annual leave, sick leave and superannuation-A contract of employment was prepared and she
was asked to sign when she refused she was terminated-Respondent argued that the termination occurred for the reasons that
errors were identified in the Applicant's work when she did the full time job and that she did not comply with directions from
Respondent-Commission found that the conduct of the Applicant provided reasonable cause for the termination and given the
circumstances in which it occurred was not unfair -Dismissed. - Mrs CP Mulligan -v- Dr LR Winlo - APPL 2408 of 1997 -
PARKS C - 08/07/99 - Medical .................................................................................................................................................... 2044
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SICK LEAVE— continued
Application re alleged denied contractual entitlements on the grounds of unfair dismissal - Applicant argued that dismissal was unfair

as it arose in circumstances where he claims to have been pursuing payment for the period following sick leave when he claims
he was fit to resume duty but was not placed on shift - Respondent argued that Applicant was informed that a medical
clearance was required from his treating specialist prior to a resumption of work and this was made clear to him each time he
raised the issue of a return to work - Respondent further argued that Applicant had made a threatening phone call to the
manager, that in light of the threat that was made, there was the safety of other employees and the well being of the company
and its property to be considered and considering the position of the Applicant's work record where he had previously received
two warnings on his attitude and performance as an employee, termination was justified - Commission found on evidence that
the Applicant's claim for back payment was unfounded and dismissed the aspect of the claim - Commission was however,
prepared to accept that whilst the employer found it convenient to place the Applicant on shift from 9th February that, having
regard to his anxiety to return to work and their knowledge of that, that a week's delay was unreasonable - Commission
believed that the only contractual entitlement that obtains to the Applicant was that for payment of one week's pay from the
2nd to 8th February inclusive; the period immediately prior to when the shift commenced - Commission was satisfied on the
evidence presented that Applicant's telephone call to the manager did involve a threat, that there was reasonable apprehension
on the manager's part that the safety of other people and property could be prejudice by the Applicant's continued employment
and that the Applicant was aware of previous warnings concerning his attitude and behaviours, therefore in this respect
termination was justified - Ordered Accordingly - Mr J King -v- Power West - APPL 252 of 1999 - COLEMAN CC - 15/07/99
- Services to Mining ..................................................................................................................................................................... 2253

Application for alleged denial of contractual entitlements -Applicant argued entitlement to payout of unused sick leave on redundancy
being either an enforceable legal right or applied as a consequence of the applicant being entitled pursuant to the award-The
Respondent argued-Not applicable to staff positions-Commission rejected argument regarding award coverage but concluded
that the unregistered industrial agreement had been incorporated into the applicants contract of employment-Commission
applied relevant English authorities in absence of express terms under the contract of employment-Held entitlement to payout
of sick leave-Order issued accordingly. - Mr L Montuolo -v- Amcor Packaging (Australia) Pty Ltd trading as Amcor Flexibles
Australasia - APPL 1674 of 1998 - KENNER C - 30/07/99 - Printg, Publishg & Rcdd Media ..................................................... 2647

Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued dismissal was unfair because he was
dismissed while he was on sick leave -Applicant further argued that the employer advised him to take sick leave because other
employees were getting offended by his coughing-Respondent argued it had to employ another person because a rigger should
be there at all times to keep the job going-Commission found that the Applicant's dismissal was unfair-Three day's pay was
granted-Order issued. - Mr J Frew -v- Alfa Enterprises (WA) Pty Ltd - APPL 1192 of 1998 - GREGOR C - 08/10/99 - Metal
Product Manufacturing.................................................................................................................................................................. 3421

STANDDOWN
3Conference referred re discrimination-Applicant Union raised a number of matters at the speaking to the minutes and argued that

'unlikely' would be ambiguous and considered that the Order required consideration of the other elements of risk assessment in
relation to the performance of work-Further, it raised the issue concerning the Commission's jurisdiction to deal with matters
of Promotion in the Public Sector-Commission found that the track-access was denied by virtue of their medical condition that
they did not meet Westrail's medical standards-Application adjourned on the basis to determine individual assessment of the 4
employees-If the assessment demonstrated unlikely the medical condition would suffer, to consider promotion or payment of
wages or other earnings -Order Issued. - Australian Railways Union of Workers, West Australian Branch -v- Western
Australian Government Railways Commission - CR 358 of 1998 - Commission in Court Session - BEECH C/PARKS
C/SCOTT C. - 10/08/99 - Railway................................................................................................................................................ 2314

STAY OF PROCEEDINGS
4Application for Stay of Interim Order pending Appeal to Full Bench - President established the background of the Interim Order no.

C159 of 1999 dated 23/06/99 (79WAIG2064)Conference re Wearing of Union badges - President stated that the Applicant
bears the onus of establishing that there is a serious issue to be tried and dealt with, if the balance of convenience is in favour
of granting the Stay that an Order should therefore be made having regard to the fact the Respondents prima facie entitled to
the 'friuts of its litigation' - President found that there was a serious issue to be tried resulting from an inconsistency of the
Order with the Dispute Settlement Procedures between the parties - President further found that the Union only had two days
to advise and counsel all Union members employed by the Respondent of the terms of the Interim Order, President found that
the balance of convenience was in favour of granting the Stay of Proceedings - Granted - LIQUOR, HOSPITALITY & MISC -
v- Burswood Resort (Management) Limited - PRES 1 of 1999 - President - SHARKEY P - 16/07/99 - Hospitality .................... 2111

4Stay of Proceedings-Application for stay of order pending appeal to Full Bench-Applicant argued that the removal of the incumbent
teacher in preference to the respondent would dislocate-Dislocate and disrupt the integrity and continuity of the students
learning-President found that the applicant did not establish to his satisfaction that the balance of convenience lied with the
applicant-It was further found by the President that the respondent would be deprived of the benefits of his litigation-
Dismissed. - Quinns Baptist College Inc -v- Mr KW Clarke - PRES 2 of 1999 - President - SHARKEY P - 16/07/99 -
Education ...................................................................................................................................................................................... 2113

4Application for Stay of Order pending Appeal to Full Bench - Applicant argued that there was a serious issue to be tried in relation to
the Commission having jurisdiction to make an order against the Applicant a separate entity in its own right more than 28 days
after the date of the dismissal - Respondent argued that he was unaware of a possible incorrectly named employer - President
found that there was a serious issue to be tried involving questions of jurisdictions, power under section 27 of the Act, estoppel
and other generic questions and the ability to pierce the corporate veil -Further stated by the President that his findings and
observations were made for the purposes of this specific application only and will not and cannot relate, affect or influence any
finds of the Full Bench - Application granted. - The Old Ferry Company Pty Ltd -v- Mr MG Bertelli - PRES 5 of 1999 -
President - SHARKEY P - 11/08/99 ............................................................................................................................................. 2327

Application for stay of order against decision of the Commission pending appeal to Full Bench - Appellant argued that an application
pursuant to s.49AB of the Act is without power to make interim orders on an application under said section - Further and
alternatively the Commissioner erred in law in purporting to exercise powers pursuant to s.32 of the Act in application No
1545 - President reviewed the Act and examined the law and determined the equity, good conscience and the substantial merits
of the case are on the side of the applicant by a narrow margin - Granted - Burswood Resort (Management) Limited -v-
LIQUOR & ALLIED INDUST UNION - PRES 11 of 1999 - President - SHARKEY P - 18/11/99 - Hospital ............................ 3572

SUPERANNUATION
Application for unfair dismissal-Applicant argued that dismissal was unfair because when she commenced full time from part time

she inquired re the provisions of annual leave, sick leave and superannuation-A contract of employment was prepared and she
was asked to sign when she refused she was terminated-Respondent argued that the termination occurred for the reasons that
errors were identified in the Applicant's work when she did the full time job and that she did not comply with directions from
Respondent-Commission found that the conduct of the Applicant provided reasonable cause for the termination and given the
circumstances in which it occurred was not unfair -Dismissed. - Mrs CP Mulligan -v- Dr LR Winlo - APPL 2408 of 1997 -
PARKS C - 08/07/99 - Medical .................................................................................................................................................... 2044
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TERMINATION
1Appeal against the Decision of Full Bench (79 WAIG 23)re Unfair Dismissal and Adjournment - Appellant argued that the Full

Bench erred in law, a) by construing "a proceeding in a court" in s471B of the Corporations Law to include proceedings of the
Western Australian Industrial Relations Commission, b) by holding that to interpret the section otherwise would be to defeat
the object and intention of the Corporations Law, contrary to s109H, c) in holding that by the Industrial Relations Act 1979 the
Parliament of Western Australia intended to create a court of the Commission, d) by finding that s556 of the Corporations Law
was irrelevant to the Appeal - Industrial Appeal Court found that the Commissioner and Full Bench of the Commission
correctly found that, for the present purposes, the matter was a proceeding in a Court against a company being wound up, and
that the leave of a Court was required before the matter could proceed further - Dismissed - Mr P Helm -v- Hansley Holdings
Pty Ltd (Under Administration) - IAC 1 of 1999 - Industrial Appeal Court - Kennedy J./Anderson J./Parker J. - 23/06/99.......... 1860

2Appeal against Decision of Commission (78WAIG4912) re Application for Compensation on the grounds of Unfair Dismissal,
Dismissed for Want of Jurisdiction - Appellant argued that the Learned Commissioner erred in holding the Commission had no
jurisdiction, pursuant to Section 29, in relation to an Applicant whose employment was governed by an award of the Australian
Industrial Relations Commission, erred in holding that clear words would be necessary to indicate that the remedies available
under the WA Industrial Relations Act were available to employees regulated under the Federal system, erred in not finding
that the Act contained no express limitations which would prevent a person whose employment was regulated under the
Federal system from making an application under Section 29, erred in holding that the remedies under the Federal system,
erred in law and discretion miscarried in that the definitions of 'employee', 'industrial matter' and 'industry' were to be
interpreted within the boundaries of the State Industrial Relations system, erred in having regard to irrelevant matters and in
irrelevant provisions, erred in law and discretion miscarried in that he failed to properly apply the principles of statutory
interpretation and to consider whether the Act could be applied, erred in failing to have regard to relevant provisions of the
Act, erred in interpreting the relevant Award, erred in law in that he purported to use extrinsic aids to interpret the Act and in
doing so he misinterpreted or interpreted out of context some of those aids, erred in law when he found that there was direct or
indirect inconsistency between the Act and the Award and erred in jurisdictional issues - Full Bench found on a number of
relevant issues and found that there was no direct or indirect inconsistency, the Federal law was intended to supplement, the
State Law, which was recognised by the Minister as being superior, further found that State Law can co-exist with the
Commonwealth Act in relation to Commonwealth Law or Awards - Full Bench found the Appeal be Upheld and Decision
made at first instance be Quashed - Upheld and Ordered Accordingly - Mr W Hull -v- City of Mandurah - APPL 2206 of 1998
- Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 24/06/99 - Government Administration............................................. 1874

2Appeal against Decision of Commission (78 WAIG 4463) re Application for reinstatement on the grounds of Unfair Dismissal and
allegedly denied Contractual Entitlements - Both Appeal and Cross Appeal Lodged - Appellant argued that the Learned Senior
Commissioner erred in law in finding that the Applicant's entitlement should be calculated only at the rate of $65,000 per
annum, erred in making the following findings of fact because such findings were not supported by the evidence, erred in
failing to take into account of relevant evidence, erred in law in holding that reinstatement of the Applicant was impracticable,
erred in law in holding that the proper compensation to be awarded to the Applicant was the Applicant's loss of income for the
notice period, erred in making findings of fact because such finding were not supported by the evidence to the question of
reasonable notice, erred in failing to take into account relevant evidence and the grounds of Appeal are matters of public
interest in that they concern questions of principle to be applied in unfair dismissal claims - Cross Appeal by Respondent
argued that the Learned Senior Commissioner erred in law in finding that the Applicant was an employee of the Respondent
for the purposes of the consultancy agreement, erred in law by failing to properly characterise the nature of the relationship
between the Applicant and the Respondent in relation to the consultancy agreement, erred in fact in failing to deduct from the
award of 3 months notice, 2 weeks notice was already given, failed to give sufficient weight to the evidence, erred in law and
in fact in not finding the Applicant repudiated his employment with the Respondent, erred in law in finding that the
Respondent removed the Applicant from his directorship and that the Respondent's altered the terms of employment erred in
fact and in law by failing to prefer, where inconsistancies existed between the evidence of witnesses,the evidence of the
Respondent and the grounds of Appeal are of public interest - Full Bench made a number of findings, Full Bench found that
the Senior Commissioner erred in failing to make specific findings, the Senior Commissioner's exercise of discretion was
miscarried - Full Bench found as to the Cross Appeal that the Senior Commissioner did not err in finding and thus the Cross
Appeal fails as being incompetent and not made out - Full Bench found that the Appeal was made out and the Decision of the
Senior Commissioner was Upheld and varied - Cross Appeal Dismissed and Appeal Upheld in part - Wavemaster International
Pty Ltd -v- Mr V Tranchita - APPL 2004,2108 of 1998 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 04/06/99 -
Water Transport ............................................................................................................................................................................ 1886

Application for contractual entitlements and compensation on the grounds of harsh, oppressive and unfair dismissal - Applicant
argued that the actions of the Respondent forced him to resign and therefore he had been constructively dismissed -
Respondent argued that the Applicant's hours and pay were to be cut because his work performance had started to change and
this concerned the Respondent regarding safety implications and finally the Applicant had resigned - Commission found that
there had been no constructive dismissal and the contract of employment was brought to an end by the Applicant's resignation -
Dismissed - Mr D Bell -v- Frankland Valley Co Ltd (ATF The Terngrove Unit Truit) - APPL 2227 of 1998 - GREGOR C -
09/06/99 - Services to Agriculture................................................................................................................................................. 2024

Application for unfair dismissal-Applicant argued dismissal was unfair because during the time all staff were notified of the ceasing
of the business his employment had not ended as had others-But then suddenly without any warning or prior notice he was
dismissed one afternoon by the accountant-Respondent argued that Applicant's position was restructured and he did not fit into
the new position -Commission found there were no criticism of his work performance and the manner of dismissal was unfair -
Compensation awarded-Granted. - Mr MG Bertelli -v- The Old Ferry Company Pty Ltd - APPL 1808 of 1998 - BEECH C -
23/06/99 - Boat ............................................................................................................................................................................. 2026

Application for reinstatement on the grounds of unfair dismissal - Commission primarily looked at the Question of Jurisdiction,
Question of Summary Dismissal, Respondent's Reasons for Summary Dismissal, Question of Fact as to Misconduct, Various
Complaints and the Question of Unfair Dismissal - Applicant argued that the dismissal was unfair because the dismissal was
effected without notice or payment of notice by the Respondent's Chief Executive Officer and was of a summary nature -
Respondent argued that the Commission had no jurisdiction to deal with a Federal matter and the Applicant was dismissed
with the terms of the contract of employment and not summarily dismissed for misconduct - Further and better particulars filed
by the Respondent also indicated that the Applicant was dismissed for making threats and abusing, intimidating and actually
physically attacking other employees - Commission found that the dismissal was harsh, oppressive and unfair, there were
fundamental breaches and denial of natural justice - Matter of remedy referred for Hearing - Decision issued - Mr DJ Cooling -
v- City of Geraldton - APPL 2151 of 1997 - CAWLEY C. - 08/07/99 - Local Government ......................................................... 2030

Application for allegedly denied contractual entitlement -Applicant claimed an outstanding contractual entitlement under terms of
notice that applied for the period of the probationary period including superannuation and provision for motor vehicle-
Respondent rejected the claim and argued that contract was rescinded on the third day of employment as Applicant was
inexperienced-Commission found Applicant inexperienced and the payment made did not act to estoppel the rescission of the
contract and although identified as payment in lieu of notice in the particular form of wages there was no contractual
entitlement to such payment -Dismissed. - Mr GJ Donald -v- Deltaflex Corporation Pty Ltd - APPL 1693 of 1997 -
COLEMAN CC - 11/06/99 - Mining............................................................................................................................................. 2041

Application for alleged unfair dismissal - Applicant argued that she was unfairly dismissed - Respondent, by its Notice of Answer and
Counter proposal, denied that the Applicant was an employee and asserts she had been a contractor, therefore the Commission
was without jurisdiction to hear and determine the matter - Further, Respondent sought costs against Applicant on the ground
that the present matter constitutes an extreme case - Preliminary hearing to determine whether Applicant had been party to a
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contract of service or to a contract for service and thereby determine whether the Commission had jurisdiction to hear the
matter - Commission applied various tests to determine the true relationship between the parties and found on evidence that no
employer/employee relationship existed hence the Commission lacked jurisdiction to hear and determine the complaint
contained in the application - Commission found that pursuant to section 27(1)(c) of the I.R. Act, power resides with the
Commission to award costs, however it ought to be limited to extreme cases - Commission further found that the Respondent
had been unnecessarily put to the cost of defending this application, which had been shown to be completely without
substance, that there being no reasonable cause to ground the application made places this matter in the category of extreme
and awarded costs against the Applicant - Ordered Accordingly - Dr AM Lewis -v- Belridge Medical Centre - APPL 1894 of
1997 - PARKS C - 28/05/99 - Health Services.............................................................................................................................. 2043

Application for unfair dismissal-Applicant argued that dismissal was unfair because when she commenced full time from part time
she inquired re the provisions of annual leave, sick leave and superannuation-A contract of employment was prepared and she
was asked to sign when she refused she was terminated-Respondent argued that the termination occurred for the reasons that
errors were identified in the Applicant's work when she did the full time job and that she did not comply with directions from
Respondent-Commission found that the conduct of the Applicant provided reasonable cause for the termination and given the
circumstances in which it occurred was not unfair -Dismissed. - Mrs CP Mulligan -v- Dr LR Winlo - APPL 2408 of 1997 -
PARKS C - 08/07/99 - Medical..................................................................................................................................................... 2044

Application for unfair dismissal-Applicant argued that his dismissal was unfair because he had never received any complaints about
being incapable of performing the job and he denied the other allegations-Respondent argued that the reasons for the dismissal
were that the Applicant's behaviour towards a female member of staff was serious and that his work performance was not upto
the standard -Commission found the dismissal was not harsh, unfair or unjust and the Applicant had not made out his case -
Application Dismissed. - Mr P Felice -v- Gino's Trattoria and Coffee Lounge (The Best Coffee in Town) - APPL 64 of 1999 -
GREGOR C - 05/07/99 - COFFEE SHOP .................................................................................................................................... 2046

Application for allegedly denied contractual entitlements on the grounds of unfair dismissal - Applicant argued one week's pay in lieu
of notice - Respondent denied by its Notice of Answer, that there was an unfair dismissal claim and that the Applicant was not
entitled to a payment in lieu of notice - Commission found on evidence that there was an error in the records which shows that
a day in lieu had been paid when in fact that day had not been paid - Commission ordered payment of $28.68 to the Applicant
being another day's pay that was due and dismissed the other part of the claim alleging unfair dismissal - Ordered Accordingly
- Mrs A Sabetta -v- Tasty Meals Lunch Bar - APPL 987 of 1998 - PARKS C - 25/09/98 - Accommodatn, Cafes&Restaurants .. 2049

Application for unfair dismissal-Applicant argued dismissal was harsh, oppressive or unfair because when he planned to take leave he
was terminated-Applicant further argued that the Respondent's Principal treated him harshly by using offensive language in his
conversation-Respondent argued as there was no one available to service the clients in the Applicant's absence, he was asked to
submit the customer cards-Applicant did not feel happy about that-when submitting the cards there was a heated argument and
exchange of offensive language which resulted in termination-Although the Commission found that there was dismissal in this
matter, it found that there were no notions of constructive dismissal as suggested by Applicant's Counsel-Dismissed. - Mr J
Soanes -v- Chemical Formulators Pty Ltd - APPL 1762 of 1998 - GREGOR C - 05/07/99 - Chemical........................................ 2050

Application re Unfair Dismissal - Applicant argued that his redundancy was unfair and further argued that three other employees
employed after him ought to have been made redundant in preference to him - Respondent argued that business was affected
by the general downturn of work and no longer required any installers employed on wages as all work is done by way of
subcontract arrangements - Commission found that the Respondent had demonstrated a downturn in business, which resulted
in the least qualified, that being the Applicant, to be made redundant - Dismissed - Mr MA Stamp -v- Floors By Design -
APPL 2021 of 1998 - BEECH C - 22/06/99 - Personal & Household Good Rtlg.......................................................................... 2055

Application for compensation on the grounds of unfair dismissal - Applicant argued that dismissal was unfair because it was linked to
a claim for sick entitlements, also never received complaints about her work performance and denied any shortage of work -
Respondent argued that the termination was due to lateness causing delays in the starting times and a shortage of work, which
resulted in a number of retrenchments - Respondent further argued that there were plans to upgrade the sorting line, thus less
employees would be required - Commission found that dismissal was both substantially and procedurally unfair and ordered
that the Respondent pay remuneration and compensation - Granted - Mrs MA Tran -v- Koast Corporation Pty Ltd - APPL
2047 of 1998 - BEECH C - 18/06/99 - Metal Product Manufacturing........................................................................................... 2056

Application re alleged unfair dismissal - Applicant argued that she was unfairly dismissed from her clerical employment that was
subject to a Traineeship Training Agreement - Respondent argued that the VEAT Act appears to provide for the determination
of traineeships in terms which may effect the powers of the Commission - Commission found that upon the evidence the
traineeship had a commercial character and was not of an industrial traineeship agreement - Commission further found that it
has the necessary jurisdiction to hear and determine the Applicant's claim that she had been unfairly dismissed - Declaration
Issued - Ms L Valberg -v- Proper-T-Care - APPL 1832 of 1996 - PARKS C - 18/06/99 - Property Services ............................... 2059

4Stay of Proceedings-Application for stay of order pending appeal to Full Bench-Applicant argued that the removal of the incumbent
teacher in preference to the respondent would dislocate-Dislocate and disrupt the integrity and continuity of the students
learning-President found that the applicant did not establish to his satisfaction that the balance of convenience lied with the
applicant-It was further found by the President that the respondent would be deprived of the benefits of his litigation-
Dismissed. - Quinns Baptist College Inc -v- Mr KW Clarke - PRES 2 of 1999 - President - SHARKEY P - 16/07/99 -
Education  .................................................................................................................................................................................... 2113

Application re unfair dismissal-Applicant argued she was unfairly dismissed and claimed compensation and contractual benefits-
Respondent argued Applicant was not dismissed and objected to the issue of the Order sought in the application and denied
any contractual benefits were due -Commission found that there was a heated argument between the Respondent and the
Applicant re the criticism that was made by the Respondent which resulted in the Applicant leaving the premises-Commission
further found that there was no dismissal and the claim for contractual benefits must fail-Dismissed. - Ms VH Atherton -v-
Cardlink Pty Ltd - APPL 257 of 1999 - CAWLEY C. - 06/08/99 - --   ......................................................................................... 2231

Application re unfair dismissal-Applicant argued dismissal was harsh, oppressive and unfair and was seeking reinstatement-Applicant
had concurrent proceedings in the Federal jurisdiction-Counsel for Respondent submitted it was entirely inappropriate for the
Applicant to have the same claim in two different jurisdictions-Respondent denied that the Applicant was entitled to the relief
claimed or any relief at all and that it did not dismiss the Applicant harshly, oppressively or unfairly-Commission found that it
should not countenance the maintenance of concurrent proceedings in different jurisdictions for the same relief involving the
same parties and arising out of the same circumstances-Dismissed. - PA Bonney -v- Wongatha Wonganarra Aboriginal
Corporation - APPL 225 of 1999 - KENNER C - 04/08/99 - -- .................................................................................................... 2233

Application for unfair dismissal-Applicant argued she was unfairly dismissed from the position of full time cook and supervisor and
claimed compensation-Applicant further argued that after working for 6 months as Kitchen hand she undertook the role of
cook and supervisor but within a short period of time was asked to go back to the position of kitchen hand-That reduced her
hours and caused her stress which resulted in her terminating the employment -Respondent argued Applicant did not wish to
continue as cook and supervisor and that her performance was not upto the standard-Commission found Applicant could have
continued in casual employment with the Respondent -Compensation awarded-Order issued. - Ms FA Brenton -v- Jolly Frog
Cafe Restaurant - APPL 434 of 1997 - PARKS C - 28/07/99 - Cafes .......................................................................................... 2235
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Application for unfair dismissal and contractual entitlements - Originally the Applicant also sought Orders for contractual

entitlements but at the Hearing, Counsel informed the Commission that the Contractual entitlements would not be pursued -
That part of the claim was Dismissed - Applicant argued that she was offered employment by the Respondent - Respondent
argued that there was no offer as the Applicant did not fulfill one of the essential selection criteria - Commission found that the
evidence was contradictory - Further, Commission accepted that the Applicant's evidence was honestly held, however, found
that the evidence of the Respondent was more probable - Dismissed - Ms RW Cooyou -v- Mawarnkarra Health Service
Aboriginal Corporation - APPL 1777,2146 of 1998;P 47 of 1998;APPL 25 of 1999 - GREGOR C - 19/07/99 - Health Services 2237

Application re unfair dismissal-Applicant argued that she was unfairly dismissed because she raised the matter of sexual harassment
by the employer and claimed an Order from the Commission for 6 months pay as compensation-Respondent argued Applicant
was holding a responsible position of trust but withhold information about another employee who had stolen from Respondent-
Further argued that the Applicant's work performance deteriorated and opposed to the compensation claimed but was seeking
an order against the Applicant for costs-Commission found sexual harassment was not the reason for dismissal-Applicant was
ordered to pay cost to the Respondent-Dismissed. - Ms TE Dobbie -v- Lakelands Holdings Pty Ltd T/A Cash Converters -
APPL 655 of 1998 - CAWLEY C. - 04/08/99 - Second-hand goods/pawn broking  .................................................................... 2239

Application for unfair dismissal-Applicant argued that she was unfairly dismissed-Respondent argued that the applicant resigned and
gave two week's notice as she was pregnant -Applicant stated that she was pregnant -Applicant went on sick leave and claimed
that she returned to work as her sick leave entitlements were exhausted-Respondent argued that she allowed the applicant to
return to work based upon the Respondent's consent only-Commission found extensive conflicting evidence and preferred the
credibility and evidence of the Respondent-Dismissed - Ms A Evans -v- Abellio Pty Ltd - APPL 1472 of 1997 - PARKS C -
13/07/99 - Restaurant   ................................................................................................................................................................. 2244

Application re alleged unfair dismisal - Applicant argued that dismissal was unfair because he had asked for a travelling allowance as
Applicant was travelling over 150 kilometres per day - Respondent argued that this was simply a case of a casual employee
who chose not to accept the casual employment offered - Commission found that the Applicant was not a casual employee and
was dismissed unfairly - Further Commission found that reinstatement was not a viable option and the Respondent pay
Compensation to the Applicant - Granted - Mr JM Flower -v- Malam Pty Ltd - APPL 1777,2146 of 1998;P 47 of 1998;APPL
25 of 1999 - GREGOR C - 19/07/99 - Construction Trade Services ............................................................................................. 2245

Application for an order pursuant to section 29 unfair dismissal-Applicant asserts that she was unfairly dismissed, insisting that if
there had been problems she would have received a letter-Respondent alleged there was no long term guarantee of compliance
of safety or correct work practices and the applicant's services should be terminated-Commission found on a proper analysis of
the evidence, the employer has not been unfair to her in any sense at all-Dismissed. - Ms C Hayden -v- Traffic Operations
Support - APPL 1777,2146 of 1998;P 47 of 1998;APPL 25 of 1999 - GREGOR C - 19/07/99 - Road......................................... 2249

Application re alleged unfair dismissal - Applicant argued that termination was not genuine and that it was due to what he described
as "office politics" - Respondent argued that if any comments were made, they were the kind he would make by way of office
banter and nothing further was meant by it - Commission found on evidence that company's financial turnover had fallen to its
lowest point and that the company's staff had been reduced to 130 by end of September 1998 - Commission further found that
in the absence of any evidence that the Applicant's allegations are correct, and especially in the absence of any evidence which
links the decision to make the Applicant redundant with any proven allegations, Applicant has not proven his claim and for that
reason it will be dismissed - Dismissed - Mr NH Ho -v- Leighton Contractors Pty Ltd - APPL 1854 of 1998 - BEECH C -
03/08/99 - Services to Mining   .................................................................................................................................................... 2252

Application re alleged denied contractual entitlements on the grounds of unfair dismissal - Applicant argued that dismissal was unfair
as it arose in circumstances where he claims to have been pursuing payment for the period following sick leave when he claims
he was fit to resume duty but was not placed on shift - Respondent argued that Applicant was informed that a medical
clearance was required from his treating specialist prior to a resumption of work and this was made clear to him each time he
raised the issue of a return to work - Respondent further argued that Applicant had made a threatening phone call to the
manager, that in light of the threat that was made, there was the safety of other employees and the well being of the company
and its property to be considered and considering the position of the Applicant's work record where he had previously received
two warnings on his attitude and performance as an employee, termination was justified - Commission found on evidence that
the Applicant's claim for back payment was unfounded and dismissed the aspect of the claim - Commission was however,
prepared to accept that whilst the employer found it convenient to place the Applicant on shift from 9th February that, having
regard to his anxiety to return to work and their knowledge of that, that a week's delay was unreasonable - Commission
believed that the only contractual entitlement that obtains to the Applicant was that for payment of one week's pay from the
2nd to 8th February inclusive; the period immediately prior to when the shift commenced - Commission was satisfied on the
evidence presented that Applicant's telephone call to the manager did involve a threat, that there was reasonable apprehension
on the manager's part that the safety of other people and property could be prejudice by the Applicant's continued employment
and that the Applicant was aware of previous warnings concerning his attitude and behaviours, therefore in this respect
termination was justified - Ordered Accordingly - Mr J King -v- Power West - APPL 252 of 1999 - COLEMAN CC - 15/07/99
- Services to Mining ..................................................................................................................................................................... 2253

Application re alleged harsh, oppressive and unfair dismissal - Applicant argued that his position was a senior management position
with potential career opportunities and directions and for the Respondent to have decided that the position created 7 months
earlier was no longer required was "grossly unfair" and not the real reason for the dismissal, that the appointment of another
person 2 days prior to him being made redundant to do essentially the same duties as performed by him but on a lower salary
was a further indication that the reason for his termination was not genuine - Applicant further argued that it was his querying
of certain management practices which he regarded as imprudent lending decisions to be a factor in his dismissal - Respondent
denied the claim and argued that some of the Applicant's duties were taken on by the managing director, that a senior finance
officer position was created at approximately half the salary of the Applicant's position which covered that part of the
Applicant's responsibilities relating to credit applications, approvals and collections - Commission reviewed authorities and
found on evidence that Applicant's dismissal was unfair and as there was no evidence of an alternative position that was
available in which he could be re-employed, reinstatement or re-employment was impracticable - Commission found that
Applicant's termination payment constituted payment of the wages he would have earned until approximately 5 February 1999
and the granting of the Applicant's claim therefore involves the loss suffered by him from then until his commencement of new
employment on 15 March 1999, less monies earned by him during his casual employment - Matter determined accordingly and
Commission requested the parties to either implement the terms of these Reasons themselves and advise the Commission
accordingly, or to agree on the sum to be calculated and request the Commission to issue an order in the terms of that sum,
either way within 14 days of the issuance of these Reasons - In Supplementary Reasons for Decision, Commission decided that
the compensation to be ordered involved calculating the loss suffered by the Applicant from the 5 February 199 until the
commencement of his further and alternative employment on 15 March 1999, less monies earned by him during his casual
employment - Declared and Ordered Accordingly - Mr SR Martin -v- IPF Finance Corporation Ltd (ACN 078 250 807) -
APPL 66 of 1999 - BEECH C - 15/06/99 - Finance   ................................................................................................................... 2254

Application re alleged denied contractual entitlements on the grounds of unfair dismissal - Counsel for Respondent argued that
Commission lacked jurisdiction to hear the claim by reason of the Applicant's failure to name the correct employer - Applicant
argued that at all material time that Mr Pino Gangemi, as named in the notice of application was in fact and in law, his
employer - Commission, having regard to all of the evidence before it, was satisfied that at the material times of the Applicant's
employment, his employer was the Company - Commission, considered the relevant principles and found on evidence that the
onus was on the Applicant in proceedings to cite the proper employer and that the matter was not one of mere technicality, as it
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goes fundamentally to the Commission's jurisdiction to inquire into and deal with such applications - Commission reviewed
s27(1) of the I.R. Act and found that it was within the Commission' procedural powers to correct or amend any process before
it, but the power to amend does not extend to a case where the effect of such a step is to substitute an entirely new entity for the
entity already named as a respondent in proceedings in the Commission - Commission found from all of the evidence in the
instant case, the principles to which it referred in Wilcox do not apply to these proceedings and as was the case in Wilcox, this
application had been commenced against a natural person and as the employer of the Applicant was a corporate entity, one
cannot simply be substituted for the other - Commission found that as this matter had arisen at such a late stage in these
proceedings, that it was indeed most unfortunate for the Applicant, however, it was bound to conclude that in all the
circumstances and for the reasons that it had set out, the application was fatally flawed - Dismissed - Mr G Mayfield -v- Pino
Gangemi - APPL 914 of 1998 - KENNER C - 30/06/99 - Farming  ............................................................................................. 2257

Application re unfair dismissal-Applicant argued that he had been accused of stealing fuel and had been dismissed unfairly and was
seeking reinstatement-Respondent argued that the Applicant was warned a few times and was asked to cease from stealing and
stated that it had no option but to dismiss the Applicant-Commission found that the employer was entitled to take the view that
it did about the stealing of the fuel therefore dismissal was not harsh, unfair or unjust-Dismissed. - Mr MA Rogers -v- Oragay
Contract Crushing Pty Ltd - APPL 1756 of 1998 - GREGOR C - 06/08/99 - Mining ................................................................... 2259

Application for unfair dismissal-The application before the Commission was seeking a substitute name for HVAC Pty Ltd -The
Applicant argued that HVAC Process Services Pty Ltd was his employer-However, the Commission was not in a position to
decide which was the Respondent for the Applicant-Therefore, the parties were requested to give their consideration in view of
its reasons-Application adjourned until further request from either party -Accordingly a Minutes of Proposed Order was issued.
- Mr M Davies -v- HVAC Pty Ltd - APPL 44 of 1999 - BEECH C - 12/07/99............................................................................. 2628

Applications made pursuant to section 29-Applicants discontinued claims following conciliation proceedings -Respondent pursued
interlocutory application for portrait recovery of costs incurred-The Commission sought clarification of claim and grounds-
Applied relevant case law-Conciliation proceedings provides parties an opportunity to consider views and determine
appropriate course of action-Held insufficient evidence to conclude that the applications were made frivolously-Applications
dismissed. - Mr W Eadie -v- Inkcot Pty Ltd t/as Treetop Walk Motel/Restaurant - APPL 739,740 of 1999 - SCOTT C. -
17/08/99 - Accommodatn, Cafes&Restaurants.............................................................................................................................. 2630

Application for Adjournment pending criminal matters being dealt with - Applicant argued that the matter should not be adjourned as
prejudice will be suffered if the proceedings are adjourned - Respondent argued that Application be adjourned as the issue of
fraud is central to the Respondent's defence to the Applicant's claim of unfair dismissal - Commission found that the party to
suffer prejudice the most if these proceedings are adjourned or even not adjourned was the Applicant, thus, the Application for
adjournment was refused - Refused - Mr G Robinson -v- Bruce Hawley formerly T/A For-Parts - APPL 205 of 1999 - BEECH
C - 02/09/99 - Motor ..................................................................................................................................................................... 2631

Application for reinstatement or compensation on the grounds of unfair dismissal - Applicant argued that the dismissal was not due to
the printing of the sales figures, rather dismissed a week later allegedly because of her attitude - Respondent argued that the
Applicant breached a condition of the employment contract, not to divulge confidential information and thus, was dismissed
accordingly - Commission found dismissal was harsh and as reinstatement was impractical awarded compensation for loss of
earnings - Granted - Ms J Gudgin -v- McBride's Collectables and Giftware - APPL 2088 of 1998 - BEECH C - 17/08/99 -
Personal & Household Good Rtlg ................................................................................................................................................. 2632

Application re Unfair Dismissal - Applicant argued that after a three month probationary period his employment was unfairly
terminated and that he should of been advised that if there was a problem and the employment was in jeopardy - Further that
the Mining Probationary Employees Assessment had recommended ongoing employment - Respondent argued and disputed
the unfair dismissal claim, argued that the Applicant was on probation and the reports from the supervisors did not show the
Applicant to be the type of employee the Respondent needed - Commission found that the probationary period to be only an
extension of the selection process and was not satisfied that the Applicant had been denied procedural fairness - Dismissed -
Mr GR Hutchinson -v- Cable Sands (WA) Pty Ltd - APPL 549 of 1998 - SCOTT C. - 23/08/99 - Other Mining ........................ 2635

Application re Unfair Dismissal - Applicant argued that the Respondent unfairly terminated the employment after his refusal to accept
a significant reduction in his salary and that the Applicant was denied proper opportunity to put forward his position -
Respondent denies it had acted unfairly and stated that they were willing to negotiate the Applicants position, however, due to
falling low sales targets, salaries needed to be reduced - Commission found that the Applicant had not been unfairly dismissed
or unreasonably dealt with - Dismissed - Mr DF Jardine -v- Retail Management Australia Pty Ltd - APPL 2099 of 1998 -
SCOTT C. - 11/08/99 - Services to Finance&Insurance  .............................................................................................................. 2637

Application re unfair dismissal-Preliminary matters argued relating to jurisdiction, timing of application (premature) and if demotion
amounts to a dismissal-Respondent raises jurisdiction question-Can a claim be made pursuant to section 29 of the Act in
respect of a "teacher"-Suggesting appropriate course via S.23B-Commission found specific provision did apply to exclusion of
general provisions -Found also that application pre-empted decision therefore no basis upon which the applicant could
proceed-Matters dismissed-Ordered accordingly. - Ms VL Longley -v- Director General Of Education Of The Education
Department Of Western Australia - APPL 518 of 1999 - SCOTT C. - 27/08/99 - Government Administration............................ 2643

Application re Alleged Unfair Dismissal - No Appearance from Respondent - Question raised re Jurisdiction - Commission reviewed
the Application and found on evidence that in accordance with Section 51 of the Service and Execution of Process Act 1992,
the Applicant had not properly served the Application upon the Respondent, therefore the Commission lacked jurisdiction to
proceed with the claim in the absence of the Respondent - Struck Out for Want of Jurisdiction - Mr GD Melhuish -v- Smith
Nominees Pty Ltd - APPL 373 of 1999 - BEECH C - 13/08/99 .................................................................................................... 2646

Application for unfair dismissal-In accordance with the parties' wishes they were given further opportunity to finalise matters-
Regrettably an agreement could not be reached-Commission already concluded that reinstatement was impracticable and
further found that the only remedy available pursuant to section 23A of the Industrial Relations Act was compensation-
Granted-Order Issued. - Mr R Morgan -v- Fullers Auctions - APPL 711 of 1999 - BEECH C - 26/08/99 - Contracting .............. 2653

Application for unfair dismissal and allegedly denied contractual entitlements-Applicants argued that they were unfairly dismissed
and was seeking compensation and benefit that had been denied under their contract of employment -They further argued that
they were coming under the second named Respondent but instructions were given to them by the first named Respondent-The
second named Respondent denied that it was the employer of the Applicants-Therefore denied any liability in respect of each
of the applications -Commission was not satisfied that the Applicants were employees of the second Respondent-Further, the
Applicants were employed on contract for two years subject to three months probation-Dismissed. - Mr A Richardson -v-
Aboriginal Business Development Pty Ltd - APPL 254,255 of 1999 - FIELDING C - 17/08/99 .................................................. 2656

Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued dismissal was unfair and was seeking
compensation-Respondent argued that Applicant made a personal purchase via the wrongful use of a company order form-
Applicant stated that the Sales Director was informed of the manner of purchase and it was sanctioned by him-Applicant
further stated that the true reason for the dismissal was related to a compensation claim by her regarding an injury to her left
wrist -Commission found that the Respondent felt enmity towards the Applicant re the injury claim and that it was in that
frame of mind when it dealt with the Applicant on the day of dismissal-Granted. - Ms VM Woodruffe -v- West Australian
Auto Trader Pty Ltd - APPL 874 of 1997 - PARKS C - 10/08/99 - Advertising ........................................................................... 2659
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Application for unfair dismissal-Applicant argued that the dismissal was unfair and queried the genuineness of the Respondent's

decision to terminate by reason of redundancy -Respondent argued the service department where the Applicant was working
grew considerably and as a result the part time position of the Applicant became the full time position-Applicant was advised
of the change of hours -Applicant offered to work additional hours or to work elsewhere but it was not acceptable with the
Respondent and as a consequence Applicant was terminated by reason of redundancy-Commission found that the Respondent
observed the minimum legal requirements re redundancy and it did not do more than it was obliged to do-Dismissed-Order
issued. - Ms RD Yewdall -v- McInerney Ford - APPL 315 of 1999 - BEECH C - 25/08/99 - Vehicle ......................................... 2662

Conference referred re unfair dismissal-Applicant Union argued on behalf of both employees that the termination was harsh,
oppressive or unfair and defective both substantively and procedurally-Respondent argued both employees breached the
Respondent's procedures-Though the Applicants accepted that they should not have done what they did, the Applicant Union
argued that they should suffer penalty and not dismissal because both employees had exemplary record of service-Commission
found that the Respondent acted properly in obtaining a thorough investigation of the matter and in terminating their
employment-Dismissed. - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Argyle
Diamond Mines Pty Ltd - CR 376 of 1998 - FIELDING C - 03/09/99 - Goldmining.................................................................... 2668

2Appeal against the decision of the Commission (79 WAIG 1772) re Application for unfair dismissal-Appellant union argued that the
Commissioner failed to take account of Applicant's lengthy and good work; his actions to resolve the issues and not retaliate
and the processes applied by the Respondent in taking the decision to terminate-Full Bench found that the Commissioner did
take sufficient account of the lengthy and good record given the circumstances of the matter and the ill-feeling between them
was said not to be warranted and were not divested to the resolution of issues between them-Full Bench further found that the
conduct of the parties warranted dismissal and the process applied by the employer were not lacking in fairness and there was
no error in the exercise of the Commission's discretion-Dismissed. - AUTO, FOOD, METAL, ENGIN UNION -v- John
Holland Construction & Engineering Pty Ltd - FBA 6 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C -
21/09/99 ........................................................................................................................................................................................ 2985

4Application for stay of the operation of the whole of the decision of the Commission (79 WAIG 2632)-Appeal was against the
quantum of compensation ordered and about a number of findings of the Commission-President found that the balance of
convenience favoured the Respondent and not the Applicant and no reason had been established as to why the Respondent
should be deprived of the fruits of her "litigation"-President further found that according to S.26(1)(c) of the Act, the interests
of the Applicant should not take precedence over the Respondent-The equity, good conscience and the substantial merits of the
case favour the Respondent-Dismissed. - Robert Blakeman ATF the Blakeman Family Trust T/A McBride's Collectables and
Giftware -v- Ms J Gudgin - PRES 9 of 1999 - President - SHARKEY P - 20/09/99 ..................................................................... 3021

Application for unfair dismissal-Applicant argued dismissal was unfair because the fighting incident took place before he started work
and his actions were in self-defence -Respondent argued Applicant was dismissed for his misconduct-Commission found there
was no aspect of procedural unfairness-Dismissed. - Mr P Bailey -v- SD & HG Burke - APPL 431 of 1999 - BEECH C -
11/10/99 ....................................................................................................................................................................................... 3075

Application for unfair dismissal-Applicant argued she was unfairly dismissed because she was not warned that her employment was
in jeopardy and none of the allegations were put to her and further argued that she had not been paid for all the hours she
worked-Respondent argued that Applicant was dismissed at the end of her probationary period and denied her claim of
payment for the hours worked -Commission found that the Applicant had not made out her claim either for unfair dismissal or
for underpayment of wages-Dismissed. - Ms G Bolin -v- W.A. Retailers Association - APPL 87 of 1999 - BEECH C -
04/10/99 - Retailing ...................................................................................................................................................................... 3076

Application re unfair dismissal-Applicant argued that he had been unfairly dismissed because he received no oral or written
complaints re his work or performance and there was no expression of dissatisfaction with him but was informed one week
prior to the termination that he would be terminated-Respondent advised in a telephone conversation that the company was no
longer trading and was insolvent and informed he cannot attend the hearing-As there was no correspondence from him the
hearing proceeded without him -Commission found that the dismissal was unfair and further found that as reinstatement was
impracticable compensation was the appropriate remedy-Compensation awarded -Supplementary reasons for decision issued. -
Mr S Carmody -v- Kingsline Pty Ltd T/A Rocket Couriers - APPL 2194 of 1998 - SCOTT C. - 17/09/99 - Courier .................. 3078

Application re unfair dismissal-Applicant argued dismissal was unfair because no reason was given to her when requested for a reason
for the dismissal-Respondent argued that Applicant's work performance was not upto the standard and was found unsuitable
for long term employment -Commission found that the dismissal was unfair as Respondent failed to afford natural justice-
Applicant had every reason to want to continue in employment but was not given an opportunity to rectify things-As
reinstatement was impracticable compensation was granted-Order Issued. - Ms SJ Casey -v- Compass Ford - APPL 968 of
1999 - SCOTT C. - 13/09/99 - Motor Vehicle Rtlg & Services..................................................................................................... 3080

Application for unfair dismissal-Applicant sought compensation-Applicant argued that she was unfairly dismissed for a relatively
minor issue that being the return of the Respondent's vacuum cleaner-Respondent argued that the conduct of the Applicant on
the day of the incident constituted a refusal by the Applicant to obey a lawful and reasonable direction-It was further argued
that the Applicant behaved in an aggressive and overbearing manner thereby repudiating her position as an employee -
Commission examined and applied case law s.26(1)(a) and 26(1)(c) of the Industrial Relations Act and further examined the
incident in question, other allegations, matters discovered after the Applicant's dismissal, specific incidences and the terms of
the employment contract-Commission found that having regard to all of the evidence and the issues passed in the case that the
employee was unfairly dismissed-Granted. - Ms LR Hoogland -v- NL Tucker & Associates Pty Ltd - APPL 1573 of 1998 -
KENNER C - 05/10/99 - Electrical .............................................................................................................................................. 3084

Application re unfair dismissal-Applicant argued that the dismissal was unfair-Respondent argued that Applicant's attitude was
unacceptable and that it reinforced the loss of trust-Commission found that Applicant's conduct fell well short of the standard
of professional and ethical behaviour expected of him in his position and his claim of unfair dismissal was dismissed-Further
found that as the dismissal was due to the misconduct Applicant had no entitlement under his contract-Applicant's claim of
wrongful deduction of entitlements too was dismissed-Order Issued. - Mr JL Kirkby -v- Brunel Energy Pty Ltd - APPL 10 of
1999 - BEECH C - 29/09/99 - Contractor ..................................................................................................................................... 3097

Application for adjournment-Respondent moved a motion that both applications be adjourned on the grounds that the respondent's
solicitors had been instructed in the matter only the evening before the commencement of the hearing -Agent for the applicants
opposed the motion and argued that he was of the understanding that both applications had been settled by agreement between
the parties-Commission applied the two principles in relation to adjournment motions that of discretion and serious injustice to
the motion and found that the agent for the applicants admitted that by reason of his impression that an agreement had been
reached the applicants were not properly prepared to proceed in any event-Granted. - Mr KC LANDWEHR -v- Wynnes Pty
Ltd - APPL 2073 of 1998;APPL 366,367,380,928,1042 of 1999 - KENNER C - 21/09/99 .......................................................... 3099

Application for compensation on the grounds of unfair dismissal-Applicant claimed dismissal was unfair and claimed compensation-
Respondent claimed that the Applicant was soliciting staff for his after hours activity of network marketing-He was requested
to cease from this practice and a manager was threatened by him-Commission found that the employer did not officially warn
the applicant regarding his network marketing activities prior to his dismissal and further found no credible evidence to
substantiate the accusations of a threat made by the applicant a manager-Granted. - Mr ML Meek -v- Buttermere Nominees
P/L - APPL 173 of 1999 - PARKS C - 03/09/99 ........................................................................................................................... 3104
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TERMINATION— continued
Application re unfair dismissal-Applicant argued that she was unfairly dismissed as she was unjustly accused of theft and misconduct-

Respondent argued that the applicant either deliberately under charged a purchaser or was intentionally reckless and had
therefore engaged in misconduct-Commission made findings on witness evidence and found no inconsistency or confusion
which might have led the Commission to believe that the applicant had not told the truth-It was found by the Commission that
there was sufficient confusion regarding how the respondent's credit scheme worked to conclude on the balance of probabilities
that it was not unlikely that the applicant either inadvertently misapplied the rules or made a plain error -Respondent's evidence
was regarded by the Commission to be related truthfully from their prospective-Commission found no supporting evidence for
the particular alleged incident which led to the applicant's dismissal and found that the dismissal in the circumstances was a
arbitrary decision and was harsh and unfair-Granted. - Ms M Newport -v- Trax Music - APPL 1106 of 1998 - GREGOR C -
09/09/99 ........................................................................................................................................................................................ 3106

Application for unfair dismissal and outstanding benefits -At the hearing Applicant clarified that the application pursued was the
claim for contractual entitlement-Applicant argued that he was denied the payment in lieu of notice in accordance with the
terms of the contract of employment -Respondent argued that their agreement did not require one month's notice to be given to
the Applicant and that as soon as it was suitable to either party, then the employment would come to an end-Commission found
although the Applicant's contract obliged him to give four weeks notice he gave his employer less than a week's notice of his
intention to resign-Application dismissed. - Mr SK O'Grady -v- Quality Assurance Testing Engineers - APPL 1494 of 1998 -
SCOTT C. - 28/09/99.................................................................................................................................................................... 3108

Application re unfair dismissal-Applicant argued she was unfairly dismissed because she was not given a warning -Respondent
argued that Applicant was dismissed for misconduct that she referred to her senior in derogatory terms and threatening to
consult an industrial relations department-Commission found dismissal unfair as the employee was not given a chance to
explain and the employer did not take into account all mitigating circumstances before taking the decision whether or not to
dismiss the Applicant-Compensation awarded. - SIC Parker -v- Roadway Express Holdings Pty Ltd - APPL 350 of 1999 -
BEECH C - 15/09/99 .................................................................................................................................................................... 3110

Application for unfair dismissal-Applicant argued dismissal was unfair because he was dismissed without notice and with the
payment of one hour's pay in lieu-Respondent argued Applicant was dismissed for misconduct-Commission found that the
Applicant did conduct himself in the manner alleged and had such been known by the employer at the time of his dismissal
would have provided additional adequate grounds for the dismissal-Dismissed - Mr R Pearn -v- Juice Time Distributors -
APPL 702 of 1996 - PARKS C - 30/09/99 - Beverage.................................................................................................................. 3112

Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued that the dismissal was unfair and
further argued that the citation on the pay slip revealed who the employer was-Respondent argued that it was not the
Applicant's employer, and the citation on the payslip was wrong-Respondent further argued that the purpose of the Company
was to trade in shares -Commission found that the employer of the Applicant was a natural person therefore a different legal
entity to the corporate body Dogrin Pty Ltd and the application was wrongly made against Dogrin Pty Ltd-Dismissed-
Supplementary Reasons for Decision issues. - Ms PK Rai -v- Dogrin Pty Ltd - APPL 140 of 1999 - PARKS C - 05/07/99 -
Restaurant .................................................................................................................................................................................... 3114

2Appeal against the Decision of the Commission (79WAIG607) re Unfair Dismissal and allegedly denied Contractual Entitlements -
Appellant argued that Commissioner mis -exercised his discretion in ordering that the Application be discontinued - Further,
after granting a further extension of time for the Declaration of Service beyond the notice given, failed to give notice of the
intention to proceed with the discontinuance of the Application - Full Bench found that the Commissioner's direction was
miscarried and the Appellant was wrongly deprived of an opportunity to be heard that resulted from a denial of natural justice,
thus quashing the initial Order of Discontinuance - Upheld - Ms DE Sulman -v- Waratah Child Care Centre - APPL 149 of
1999 - Full Bench - SHARKEY P/PARKS C/SCOTT C. - 15/10/99 - Child ................................................................................ 3196

Complaint before Industrial Magistrate for compensation on the grounds of Unfair Dismissal pursuant to Section 51 of Workplace
Agreement Act 1993 - Complainant argued that the Defendant breached the Workplace Agreement and further no warning or
justification for the dismissal given, the Defendant failed to induct, provide training and clear instructions - The Defendant
argued that the Complainant was not performing properly the duties - Industrial Magistrate found that the Defendant failed to
induct, train properly and provide clear instructions or guidelines this resulted in both procedural and substantive unfairness -
Compensation Ordered - Ms C de Blank -v- Grace Hosana Pty Ltd T/A The Cheesecake Shop - CP 38 of 1999 - Industrial
Magistrate - Cicchini IM - 27/10/99 - Food Manufacture.............................................................................................................. 3411

Application for unfair dismissal and denied contractual benefits-Applicant argued that he was unfairly dismissed and that he was
owed monies in relation to a 25 percent bonus payment arrangement-Respondent argued that the applicant left their
employment voluntarily and that the bonus arrangement was temporary-Commission examined the evidence and determined
that on the balance of the evidence the Respondent's evidence is more probable in that the bonus arrangement was temporary
and that the Applicant left the Respondent's employ after becoming upset and consequently left-Dismissed. - Mr GT Evans -v-
Midekeha Pty Ltd ACN 062 620 231 T/A Leederville Autocare -APPL 1522 of 1998-GREGOR C-28/10/99-Automotive......... 3416

Application for unfair dismissal-Applicant argued dismissal occurred as a result of an incident that took place and that it was
unwarranted and unfair because he was not given a chance to explain about that incident and further argued re the absence of
an explanation for his dismissal -Respondent argued Applicant was dismissed for alleged misconduct of using offensive
language-Commission found Applicant's evidence was inaccurate and the language used by the Applicant was offensive-
Dismissed. - Mr G Fazio -v- Multilink Pty Ltd T/F Pietracatella Family Trust T/A Villa Picasso - APPL 245 of 1999 - PARKS
C - 14/10/99 - Restaurant .............................................................................................................................................................. 3419

Application for unfair dismissal and allegedly denied contractual entitlements-Applicant argued dismissal was unfair because he was
dismissed while he was on sick leave -Applicant further argued that the employer advised him to take sick leave because other
employees were getting offended by his coughing-Respondent argued it had to employ another person because a rigger should
be there at all times to keep the job going-Commission found that the Applicant's dismissal was unfair-Three day's pay was
granted-Order issued. - Mr J Frew -v- Alfa Enterprises (WA) Pty Ltd - APPL 1192 of 1998 - GREGOR C - 08/10/99 - Metal
Product Manufacturing.................................................................................................................................................................. 3421

Application re unfair dismissal-Applicant claimed that she was constructively dismissed in that she was presented with documentation
criticising her work performance and subsequently was given time to think about her resignation -Applicant further claimed
that she requested the use of long service leave or annual leave and was subsequently informed that the applicant's problems
would still be there when she came back-Respondent argued that the Applicant's work performance had deteriorated on a
number of occasions and that there was no substance to the Applicant's claim that she was pressured to resign-Commission
applied law and examined the evidence and accepted the evidence of the Respondent-Dismissed. - V Garlett -v- W.A Police
Service - APPL 405 of 1999 - GREGOR C - 29/10/99 - Police .................................................................................................... 3423

Application re unfair dismissal and contractual benefits -Applicant argued that he was harshly, oppressively and unfairly dismissed
for failing to sign documentation referring to a meeting regarding concerns allegedly expressed about his performance and that
he was entitled to benefits from commission sales-Respondent argued that the Applicant was requested to sign the
documentation previously or submit a written alternative view and was subsequently requested to sign the documentation
which he did not do so and therefore had failed to comply with a lawful order-Commission examined the credibility of the
witnesses and it was determined that all of the witnesses related the events truthfully from their perspective -Commission then
applied relevant law and determined that the Applicant had prejudiced the employment relationship and that there was no
enough available information to assess the claim for contractual benefits-Dismissed. - Mr P Hinton -v- Zipform Sales Pty Ltd -
APPL 1140 of 1998 - GREGOR C - 26/10/99 - Sales ................................................................................................................... 3426
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TERMINATION— continued
Application re unfair dismissal-Applicant claimed that he was harshly, oppressively and unfairly dismissed for allegedly poor

performance-Applicant argued that in accordance with his obligations under the contract of employment he successfully
achieved his obligations-It was further argued by the Applicant that the support of a senior manager was well below what he
expected-Respondent argued that the Applicant was aware of what was required of him and was fully aware of criticism
regarding his performance-Commission examined witness credibility and accepted their evidence as truthful from their point of
view-Commission applied case law and determined that as the dismissal was summary and no notice was given then for that
reason the dismissal was unfair-Granted. - Mr GP Hooper -v- Westpoint Corporation Pty Ltd - APPL 938 of 1998 - GREGOR
C - 08/10/98 - Property Services ................................................................................................................................................... 3429

Application for unfair dismissal-Applicant argued she was unfairly dismissed because of her health condition -Respondent argued that
it even brought about a part-time arrangement to suit the Applicant's health condition but since it had not been operationally
satisfactory to have that position function as part-time, it had to terminate the Applicant's employment-Commission found that
as the application had been referred to it outside the 28 days allowed by the Act, the application was not competent and the
Commission did not have the jurisdiction to deal with it further-Dismissed. - Ms S Langridge -v- Gold Corporation - APPL
2090 of 1998 - PARKS C - 25/10/99 - Gold ................................................................................................................................. 3432

Application re Unfair Dismissal - Applicant argued that she did perform the duties as required and the person investigating the matter
internally was not impartial in the assessment of her - Respondent argued that the Applicant not only performed badly on the
two dates in question but also had a history of poor performance - Commission found from the evidence and determined that
the Applicant had demonstrated a poor performance over a period of time - Dismissed - Mrs K Mills -v- Hamersley Iron Pty
Ltd - APPL 130 of 1999 - BEECH C - 02/11/99 - Metal Ore Mining ........................................................................................... 3434

Application for unfair dismissal-Applicant argued dismissal was unfair because the termination letter stated that he was dismissed for
misconduct-The only incident that took place was regarding his wages that the cheques he received were dishonoured so he
had to arrange for his wages to be paid in cash-The next day he received a warning letter and after sometime he was
terminated-There was no appearance by the Respondent at the hearing-Commission found dismissal was unfair-Since
reinstatement was impracticable compensation was awarded along with 2 weeks' wages in lieu of notice-Order issued. - Mr MP
Posa -v- Elhaj International Corporation Pty Ltd trading as EIC Australia - APPL 230 of 1999 - BEECH C - 29/10/99 -
Catalogue Sales............................................................................................................................................................................. 3439

Application for unfair dismissal-Applicant claimed that she was unfairly dismissed for raising with the Respondent about being paid
under the award rate of pay-Respondent argued that the Applicant was not an employee and was paid pocket money for doing
odd jobs-It was further argued by the Respondent that he could not justify paying the Applicant any longer whilst his normal
staff were not fully occupied at times-Commission examined the evidence and facts and determined that the Applicant was
under the control and direction of the Respondent and was therefore an employee of a casual nature-It was further found by the
Commission that the Applicant was unable to establish her claim for the reason of her dismissal therefore she could not be said
to be unfairly dismissed-Dismissed. - Ms AL Vowles -v- Sweeney Nominees Pty Ltd t/as Cannington General Store - APPL
448 of 1999 - BEECH C - 29/10/99 .............................................................................................................................................. 3441

Application for unfair dismissal-Applicant claimed that she was taken as a casual but after a few months she was treated as if she was
permanent and a number of things were said to her which led her to believe that her status was permanent-The Applicant's
employment was originally intended to be of a relatively short term nature but it continued beyond that short term-There
appeared no provision within the Respondent's funding for a position for the Applicant-Compensation was granted-
Accordingly an Order was issued. - Ms J Watt -v- Noongar Land Council - APPL 2087 of 1998 - SCOTT C. - 28/09/99 ........... 3444

Conference Referred re Dismissal of employee - Applicant claimed that the employee was unfair dismissed and sought reinstatement
or alternatively be awarded compensation - Applicant argued that the dismissal for leaving the worksite was unfair as it was
normal practice for the employee to leave on the condition that the work was completed - Respondent argued that the practice
of 'job and knock' had ceased some considerable time prior to the dismissal and further argued that the employee left the
worksite without permission - Commission examined the evidence and reviewed the law and determined that the behaviour of
employee went well beyond the bounds of reasonableness and warranted dismissal for misconduct - Dismissed - The Forest
Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Wesfi Pty Ltd - CR 95 of 1999 -
KENNER C - 20/10/99 - Building ............................................................................................................................................... 3455

Conference referred re unfair dismissal-Applicant claimed that two employees had been unfairly dismissed-Commission found that
the two employees were reluctant to accept a provision inserted into the proposed workplace agreements and further found that
the employees did not refuse absolutely to sign a workplace agreement, however, the Respondent insisted that the employees
sign with the objected provision present in the workplace agreement -Respondent argued that it would be breaking the law for
the current circumstances to remain in force and as the employees would not sign the workplace agreement they were to be
transferred to a labourhire company-It was further found by the Commission that the employees did not consent to being
transferred and were therefore unfairly dismissed -Commission found that the employees attempted to find alternate work with
a large degree of difficulty and that reinstatement was impracticable and awarded compensation. - LIQUOR, HOSPITALITY
& MISC -v- Solid Concepts Pty Ltd ACN 009 301 553 - CR 366 of 1998 - BEECH C - 11/10/99............................................... 3461

2Appeal against the Decision of the Commission (79WAIG2026) re Unfair Dismissal - Appellant argued that the learned
Commissioner erred in law in founding that the Commission had jurisdiction to deal with an application pursuant to Section
29(1)(b) of the Act where the Applicant cites a separate and incorrect legal entity as employer on Notice of Application -
Further the Commissioner erred in law pursuant to Section 29(2) in hearing and determining the Applicant's claim since the
claim was lodged more than 28 days after the termination of the Applicant end and the Commissioner erred in law and his
discretion miscarried in substituting Respondent in Application - Full Bench found that the crux of the Appeal was that the
Commission was precluded after 28 days had elapsed from the date of dismissal from substituting one company for the other
as Respondent when they were separate legal entities - Full Bench found that the Commission had the procedural powers to
correct the name of the Respondent as the employer and had acted within the jurisdiction of the Act - Dismissed - The Old
Ferry Company Pty Ltd -v- Mr MG Bertelli - FBA 10 of 1999 - Full Bench - SHARKEY P/SCOTT C./KENNER C - 17/11/99
- Boat  .......................................................................................................................................................................................... 3547

2Appeal against the Decision of the Commission (79WAIG1201) re Unfair Dismissal - Appellant argued that the Commissioner erred
in holding that the employer had paid in lieu of notice and redundancy payments and thereby exercised discretion on the wrong
basis and made a discretionary determination which was wholly unreasonable and which was manifestly unsupportable such
that the exercise of the discretion was completely miscarried - Respondent argued that the termination, change and redundancy
principles fit the description of a contemporary industrial standard - Full Bench found that the Appellant was shocked and
humiliated and that there was an injury which was suffered - Further the Full Bench found that exercise of discretion was
miscarried and therefore substituted the Order to payment equal to twenty weeks' wages by way of redundancy payment and
for the purposes of compensation - Upheld - Mr FJ Rogers -v- Leighton Contractors Pty Ltd - APPL 549 of 1999 - Full Bench
- SHARKEY P/BEECH C/PARKS C - 01/11/99 - Construction Trade Services ......................................................................... 3551

2Appeal against Decision of Commission (79 WAIG 2662) - re Unfair Dismissal - Appellant argued Commissioner erred in
dismissing as evidence written offer of full-time employment and in decision in regards to genuine redundancy - Full Bench
found Commissioner was correct in his findings - Dismissed - Order Accordingly - Ms RD Yewdall -v- McInerney Sales Pty
Ltd T/A McInerney Ford - FBA 20 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 02/12/99 - Motor
Vehicle Rtlg & Services................................................................................................................................................................ 3562
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TERMINATION— continued
Application re unfair dismissal - Applicant claimed that he was unfairly dismissed for alleged domestic anti-social behaviour and

sought compensation for the financial loss incurred as a result of the dismissal or alternatively sought payment of his salary -
Applicant argued that he was compelled to leave the townsite without his personal belongings and forced to utilise his leave for
payment of travel expenses - Respondent argued that as its business was under contract and the contract specified a clause
which was exercised by the contractee the respondent was compelled to dismiss the employee - It was further argued by the
respondent that alternative employment was sought for the applicant - Commission examine the evidence and referred to the
law and determined that the action of the respondent was not an unfair exercise of the right to dismiss - It was further
determined that the applicant was entitled to the prescribed period of notice - Granted in part - Mr T Bogaers -v- Spotless
Services Australia Limited - APPL 2078 of 1998 - PARKS C - 15/11/99 - Mining ...................................................................... 3710

Application re unfair dismissal - Applicant claimed that he was unfairly dismissed - Applicant argued that the employer had valid
reason to restructure and reduce the number of staff - It was further argued by the applicant that the selection process was
tainted with bias against him due to previous conflictual matters with the school Board and that he possesses attributes which
warrant him being retained - Respondent argued that the retained employees were better suited to the respondent's needs -
Commission examined the evidence and determined that the applicant could not fulfil the current established requirements of
the respondent - Dismissed - Mr J King -v- Culunga Aboriginal Community School - APPL 615,616,617 of 1997 - PARKS C -
29/11/99 - Education .................................................................................................................................................................... 3713

Application re alleged unfair dismissal - Applicant argued she had not been warned of any issue of work performance - Respondent
argued that Applicant had extended period of absence from work - Commission found on evidence the reasons advanced by the
Respondent not to have any substance and that the Applicant's claim was made out - Declared and Ordered Accordingly - Ms
JA Hoffmann -v- Western Australian Aboriginal Media Association (Aboriginal Corporation) - APPL 180 of 1999 - BEECH C
- 11/10/99 - Media......................................................................................................................................................................... 3718

Application re alleged unfair dismissal - Applicant argued that no prior notice of unsatisfactory performance was given and that two
weeks after he had been given notice, Respondent engaged another person to do his job - Respondent denied claim and argued
that despite numerous warnings from him to the Applicant, Applicant's performance was unsatisfactory, therefore termination
was warranted - Commission found on evidence that Applicant was given a number of opportunities to improve his
performance, however, he did not do so - Commission further found that the Respondent was entitled to consider his business
interest and review Applicant's position as an employee and that Applicant was given adequate notice and was not thrown out
after another person had been engaged - Dismissed - Mr SM Lowings -v- Russell W Roberts - APPL 761 of 1998 - GREGOR
C - 22/11/99 - Animal .................................................................................................................................................................. 3719

Application re unfair dismissal - Applicant claimed that he was unfairly dismissed for failure to wear required safety boots - Applicant
argued that the wearing of spiked safety boots caused foot fatigue, arch aggravation and muscle strain - Respondent argued that
the applicant was repeatedly warned concerning his failure to wear the spiked boots which are compulsory wearing -
Commission examined all of the evidence including the "Safety and Health Code" which applied to the applicant -
Commission determined that it was to a significant extent the applicant's responsibility to obtain the correct fitting footwear -
Dismissed - Mr TW Maher -v- Bunnings Forest Products Pty Ltd - APPL 1509 of 1998 - COLEMAN CC - 29/11/98 - Timber 3722

Application for unfair dismissal-Applicant argued dismissal was unfair because he was involved in a major organisational
development assignments which included senior managers and electorate officers-He does not recall respondent raising with
him complaints about his performance and rejected complaints concerning his lack of ability to prepare financial statements
and refused to acknowledge that an agreement was made for appointment as Acting Executive Director-Respondent argued
that the Applicant was told that the Board had lost confidence in his abilities as Acting Executive Director and that his position
was untenable-Commission found that number of difficulties with Applicant's work manifested-Dismissed. - Mr P Marcoux -v-
ECU Resources for Learning Limited - APPL 432 of 1999 - GREGOR C - 15/12/99 - Educational  ........................................... 3724

Application re alleged unfair dismissal - Applicant argued that she was not warned that her employment was in jeopardy and not
given an opportunity to improve - Respondent argued that Applicant's errors and a consistent inability to accurately complete
her work caused cost to the company - Commission found on evidence that Applicant had continuing poor performance over
the period of her employment; that even if she had been given an opportunity to improve, it was not likely to have made a
significant difference to her performance and that the occasions when Applicant was told that she had to lift her game and
improve her performance served the requirements of fairness towards her - Commission found no unfairness in the decision to
dismiss with pay in lieu of notice, which was what occurred - Further, Commission found the Applicant had not discharged the
onus upon her and ordered that application be dismissed - Dismissed - Mrs AJ Mason -v- Horizon Ridge Pty Ltd - APPL 559
of 1999 - BEECH C - 09/11/99 - Other Transport   ...................................................................................................................... 3727

Application for unfair dismissal-Applicant argued dismissal was unfair because he was an employee and at the same time he was a
director of the Respondent who was in charge of the day-to-day responsibility of managing the respondent's affairs-Applicant
further stated he was dissatisfied about the other two directors being paid directors' fees and he in turn not receive directors'
fees-Respondent argued that the dismissal was summary-The Applicant employed his step -son despite the knowledge of
negative reaction of the two directors-Further stated that the employment relationship had irretrievably broken down that the
dismissal was not harsh, oppressive or unfair-Commission found that the Applicant had been expressing dissatisfaction with
his salary-Applicant had acted indifferently in relation to the appointment of his step-son in a manner contrary to the informal
views of the other two directors-Applicant's claim of unfair dismissal is dismissed-The balance of the application be adjourned
sine die-Order issued. - G Menz -v - Ground and Foundation Supports Pty Ltd - APPL 198 of 1999 - BEECH C - 12/11/99 -
Construction  ................................................................................................................................................................................ 3728

Application for contractual entitlements on the grounds of unfair dismissal - Applicant argued that he was not part of the crane crew
nor had the need for his services become redundant at the time when his employment was terminated - Applicant argued that
the commissioning work in the form of reinstatement of the instruments in the flushed pipes continued; that there were a
number of riggers employed on that work who joined the Respondent's workforce well after he did and in the circumstances,
their employment should have been terminated before his - Applicant sought relief in the form of payment of approximately 40
hours remuneration for driving the Respondent's bus when carrying employees between camp and the workplace and between
camp and the nearby town, plus payment of approximately $300.00 for the cost of obtaining scaffolding, elevated work
platforms and forklift proficiency tickets which he said he used in the course of his employment and for which he asserts he
had a contractual entitlement to be reimbursed - Respondent argued that Applicant was a member of the crane crew and when
it came time to take the crane off-site Applicant's services thereby became redundant - Respondent denied that Applicant was
unfairly dismissed and asserts that termination was effected in accordance with the provisions of the Metal Trades (General)
Award 1966 and the Hot-Briquetted Iron Project Agreement - Respondent further argued that Applicant was employed
specifically to work on the construction phase of that project and that Applicant was assigned to the crane crew which was
demobbed along with most of the other crane crew in November 1998 - Furthermore, Respondent argued that at the same time
it invited those employees to apply for re-employment as part of the maintenance crew but Applicant failed to do so -
Respondent denied that Applicant was entitled to the contractual benefits he claimed and argued that it had a "gentlemen's
agreement" to pay the Applicant at overtime rates for the time he spent driving the bus and that it has, in fact, paid the
Applicant all that he was entitled to in this respect, having made payment at the time the Applicant's employment was
terminated - Respondent further asserts that at no stage did it require the Applicant to undergo training for the proficiency
tickets nor did it otherwise agree to pay for the tickets and accordingly, the Respondent denied liability for that aspect of the
Applicant's claim - Commission found, prima facie there was no reason why the Applicant should not have been selected for
dismissal from employment along with the rest of the crew and was far from convinced that Applicant was singled out in this
respect - Further, Commission was far from convinced that the selection process was unfair and found, the Applicant, along
with others, was informed at a toolbox meeting that the commissioning workforce would be demobilised in the case of the
crane crew and volunteers - Commission was not satisfied on balance that the Applicant had been denied either aspect of his
claim for contractual benefits and found in favour of Respondent - Dismissed - Mr C Niblett -v- Transfield Pty Ltd - APPL
2244 of 1998 - FIELDING C - 26/11/99 - Drilling ...................................................................................................................... 3731
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TERMINATION— continued
Application re unfair dismissal - Applicant claimed that her dismissal for alleged poor performance was harsh, oppressive and unfair -

Applicant argued that her performance throughout her three years of employment was of a high standard but conceded in the
six months prior to her dismissal that her attitude at the workplace was different - It was further argued by the applicant that
her attitude at the workplace did not affect her work - Respondent argued that the applicant inappropriately advised a client -
Commission examined the evidence and reviewed the law and found that there were inconsistencies within the respondents
evidence -It was further found by the Commission that there was no evidence that prohibited the reinstatement of the applicant
- The Commission determined that the applicant should be reinstated - Granted - Ms T Ovans -v- Malibu Bay Holdings Pty Ltd
T/A Golden Health Studio - APPL 552 of 1999 - BEECH C - 10/11/99 - Fitness ........................................................................ 3733

Application re alleged unfair dismissal - Applicant argued that no prior notice was given to advise her that her position was to be
made redundant and that she was made to sign the "Deed of Agreement" under duress - Respondent denied claim and argued
that the Deed was freely entered into between the parties and that Applicant should be estopped from pursuing her claim
because of the agreement - Commission was not satisfied on the evidence that the Respondent had either acted or abstained
from acting upon the basis of any assumption that Applicant would not pursue a claim against the Respondent such that it
would suffer a detriment if she proceeded, therefore in the absence of any detriment the estoppel was not made out -
Commission found that as there were no discussions with Applicant and the consequent suddenness with which her
employment was terminated, dismissal was unfair - Commission found that re -instatement would not be practicable and
ordered that compensation be paid to Applicant for loss of injury caused by termination - Ordered Accordingly - JF Strickland
-v- The Officer in Charge, Yamatji Barna Baba Maaja Aboriginal Corporation & Other - APPL 2129 of 1998 - BEECH C -
23/11/99 ........................................................................................................................................................................................ 3735

Application re unfair dismissal - Applicant claimed that he his dismissal was harsh, oppressive and unfair - Applicant argued that he
was in effect dismissed by the respondent in that the duties performed in the position offered to him by his new employer were
inconsistent to what was agreed too prior to the change of employment - Respondent argued that there was a limited difference
in duties - Commission examined the evidence and determined that the variation in duties performed by the applicant was
slight and therefore the applicant was not dismissed - Dismissed - Mr A Terenciuk -v- Brambles Western Australia - APPL
360 of 1999 - BEECH C - 12/11/99 - Road Transport................................................................................................................... 3737

Application for reinstatement on the grounds of unfair dismissal - Applicant argued that penalty was not consistent with the penalties
set out in the handbook provided to supervisors by Respondent or with penalties imposed on others for transgressions in this
nature - Respondent argued that Applicant, on more than occasion, failed to adhere to safety requirements in accordance to his
contract of employment, thereby constituting a breach of that contract - Commission found on evidence that Applicant did
commit a serious breach of the Respondent's procedure and certainly the safety requirements in driving the dump truck in the
manner in which he did - Commission, in its assessment found that the Respondent was entirely justified in terminating
Applicant's contract of employment and was far from convinced that it acted unfairly in doing so - Commission was simply not
satisfied that the Applicant had discharged the onus which it bears to show that the termination of employment, which was
made in accordance with the terms of his contract as embodied in the relevant industrial instruments, was unfair - Dismissed -
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Newcrest Mining Ltd - CR 33 of
1999 - FIELDING C - 30/11/99 - Mining .................................................................................................................................... 3742

TRAINING
Application for an order pursuant to section 29 unfair dismissal-Applicant asserts that she was unfairly dismissed, insisting that if

there had been problems she would have received a letter-Respondent alleged there was no long term guarantee of compliance
of safety or correct work practices and the applicant's services should be terminated-Commission found on a proper analysis of
the evidence, the employer has not been unfair to her in any sense at all-Dismissed. - Ms C Hayden -v- Traffic Operations
Support - APPL 1777,2146 of 1998;P 47 of 1998;APPL 25 of 1999 - GREGOR C - 19/07/99 - Road......................................... 2249

TRAVELLING
Application re alleged unfair dismisal - Applicant argued that dismissal was unfair because he had asked for a travelling allowance as

Applicant was travelling over 150 kilometres per day - Respondent argued that this was simply a case of a casual employee
who chose not to accept the casual employment offered - Commission found that the Applicant was not a casual employee and
was dismissed unfairly - Further Commission found that reinstatement was not a viable option and the Respondent pay
Compensation to the Applicant - Granted - Mr JM Flower -v- Malam Pty Ltd - APPL 1777,2146 of 1998;P 47 of 1998;APPL
25 of 1999 - GREGOR C - 19/07/99 - Construction Trade Services ............................................................................................. 2245

2Appeal against the Decision of Commission given by Railway Classification Board (79WAIG612) re Withdrawal of Interstate Passes
- Appellant argued that Railway Classification Board erred as a matter of law in not dismissing matter on the grounds that it
was not validly made and it was without jurisdiction, erred and miscarried its discretion in deciding the matter and relying in
its decision facts pertaining to interstate travel pass arrangements and erred and miscarried its discretion in making the Order -
Full Bench found that Westrail's decision to revoke the travel pass was not fair and not justifiable, the action was unfair and
warranted the Commission's intervention - Further, there was no jurisdiction in the Railway Classification Board to entertain
the application or to make orders insofar as either related to former employees, particularly retired employees - Full Bench
Upheld appeal in one respect, varying the Order made in the first instance by deleting all references to former employees -
Upheld and Varied in part, otherwise Dismissed - Western Australian Government Railways Commission -v- West Australian
Railways Officers Union - APPL 266 of 1999 - Full Bench - SHARKEY P/GREGOR C/PARKS C - 26/10/99 - Railway.......... 3199

UNIONS
3State Wage Case 1999 - Commission in Court Session reviewed whether to give effect to the Decision of the Full Bench of the

Australian Industrial Relations Commission re the Safety Net Review Wages - Wage and increase in the Adult Minimum
Wage - Chamber of Commerce and Industry and the Minister for Labour Relations submitted detailed submissions on the State
Economy - Trades and Labor Council argued that there were good reasons not to give effect to the National Wage Case
Decision, these go to the Commission's lack of power to formulate principle's consistent with the statutory framework of the
Act given the limitations imposed by section 51(2) - TLC further argued that in it's "Statement of Principles" the Commission
had erected an edifice based on the federal wage fixing system which goes beyond its power, the present wage fixing systems
imports elements of the federal jurisdiction without the statutory protection of the Workplace Relations Act, this gives rise to
uncertainty and in consistency in its operation - Australian Mines and Metals Association, Chamber of Commerce and Industry
and Master Builders Association were concerned effect should be given, nothing had changed since the last Decision in June
1998 to warrant a departure from that course - Minister for labour Relations argued that in giving effect to the National Wage
Case Decision the Commission should retain the form and substance of the Statement of Principles and in particular the
Enterprise Bargaining and Special Case Principles - Commission in Court Session found that no good reason not to give effect
to the National Wage Decision with the Safety Net Adjustments, that the Adult Minimum Wage was an integral part of the
National Wage Decision - CICS concluded that in the Application of the Principles, this Commission should not be bound by
them differently from that the AIRC was bound - Statement of Principles-July 1999 and General Order Issued - (Commission's
own motion) -v- Trades and Labor Council of Western Australia & Others - APPL 812 of 1998;APPL 609 of 1999 -
Commission in Court Session - COLEMAN CC/GREGOR C/BEECH C - 06/07/99 - Various.................................................... 1847

2Appeal against the Decision on the Commission (78WAIG4476) re Application for reinstatement on the grounds of unfair dismissal -
Appellant Union argued that the Senior Commissioner erred in holding that the facts as found constituted an "assault" and
thereby determined the Application on a wrong basis, further that if an assault did occur the Senior Commissioner's discretion
miscarried in that it was not reasonably open to the Commission to conclude that the termination of the employee's
employment was not harsh, unjust or an unreasonable exercise of the employer's legal right to terminate the contract in all the



79 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3813

CUMULATIVE DIGEST�continued

Page

UNIONS— continued
circumstances - Full Bench reviewed relevant case law referring to discretion at first instance which established that unless the
Appellant established that the exercise of the discretion miscarried then the Full Bench may not interfere with the Decision
appealed against - President found that the circumstances surrounding the incident were minor and that the Commission
exercising its discretion had caused an unreasonable outcome - Case law referred to was applied to by the President who found
that the Commission failed to consider all the present and relevant circumstances of the dismissal including the employees
good service and behaviour record and thus, failed to deal with the employee differently to dismissal - Full Bench applied case
law and found that there was no error of law or fact and as such the Decision could not be interfered with - Dismissed by
Majority - AUTO, FOOD, METAL, ENGIN UNION -v- Dampier Salt Operations Ltd - APPL 1986 of 1998 - Full Bench -
SHARKEY P/COLEMAN CC/GREGOR C - 23/08/99 - Other Mining ....................................................................................... 2305

4Application for Order re Organisation rules - Applicant argued that he was prevented from nominating for election to office in the
Respondent organisation-It was further argued by the Applicant that the Respondent organisation rules made him eligible and a
decision regarding his eligibility should have previously been made - Respondent argued that the President did not have
jurisdiction to hear the matter under section 66 of the Act as the Respondent in terms of this application fall under the
jurisdiction of the Federally registered organisation which in effect makes the Applicant ineligible to nominate - President
found that the Applicant would not have been eligible for nomination under the State organisation rules as he failed to apply
for exemption in relation to all of the periods in respect of which he was unemployed - It was further found by the President
that the rules of the Federally registered organisation determines the eligibility of nominees as the election which occurs
pursuant to the rules of the Federally registered organisation and for officers in the Federally registered organisation including
its branch in this State, stands as an election for office pursuant to the State rules - However, as the election in the first place to
office is in the Federal organisation eligibility to nominate is determined in accordance with the Federal rules - Application
dismissed for lack of jurisdiction. - Mr BC Mosson -v- COMM, ELECTRIC, ELECT, ENERGY - PRES 4 of 1999 - President
- SHARKEY P - 11/08/99............................................................................................................................................................. 2323

4Application for Orders re Breach of Union rates and election of offices of the Committee of Management - Applicant argued that the
Respondent Union may be acting ultra virus to its rules if the Union was to enter into an Industrial Agreement with the
Respondent employers - Respondents argued that the President did not have jurisdiction to hear and determine the application
pursuant to Section 66(1)(a) and (b) of the Act as it is specified by the said Section that a person bringing an application under
this Section must either be a current member, or have been a member, or has applied for membership of the Organisation -
President found that the Applicant is not or was not a member of the Respondent Union and further found that the Applicant
had not applied for membership of the Union - Dismissed. - Ms T Byrne -v- LIQUOR & ALLIED INDUST UNION & Others
- PRES 6 of 1999 - President - SHARKEY P - 17/08/99............................................................................................................... 2325

2Application pursuant to S.72A of the Industrial Relations Act 1979-Each Applicant union sought orders that the union has the right
and all coverages to represent the industrial interests of workers employed by the employer in Western Australia-Full Bench
examined the evidence, requirements of S.72A, eligibility rules of both organisations witnesses, history of awards, agreements
and coverage areas of the employer operation, union structure and representation, relevant matters, employee preference,
employer preference, behaviour of the unions, established pattern of membership of the capacity to service union members, the
ACTU position, conformity with the objects of the Act, impact of orders on the unions and others, S.26(1)(c) and (d) and the
effect of the orders on employer operations work practices, award structures and the potential for disputes and the burden of
change-Having considered all of the evidence, material and submissions it was found by the Full Bench that the interests of the
BHP, the AWU and its members and the interests of the public in the Pilbara weigh against granting the CMETSWU
application having regard to the objects of the Act and S.26(1)(a),(c) and (d) of the Act, which require that an order be made
awarding to the equity, good conscience and the substantial merits of the case -Order issued accordingly. - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- (Not applicable) - APPL 1996,2211 of 1998 - Full
Bench - SHARKEY P/COLEMAN CC/KENNER C - 22/09/99................................................................................................... 2998

Conference Referred regarding registration of an Enterprise Bargaining Agreement - Applicant Union argued that the dates to be used
for the purposes of calculating the first pay increase should be 25 March 1999 in the case of the PathCentre and 20 April 1999
in the case of the Health Department - Respondents in both cases argued that the dates should be the first pay period on or after
the registration of the Agreements by the Commission - Commission found that the approval process took a longer period of
time than was anticipated by the parties - Further, the in principle agreement was reached on the terms which included an
understanding by the parties that the retrospective operative dates of the first wage increase would be from the dates the
agreements were registered - The Commission therefore found that the date for the calculations was upon registration of the
Agreements - Orders Issued - The Civil Service Association of Western Australia Incorporated -v- Western Australian Centre
for Pathology and Medical Research-PSACR 22,30 of 1999-Public Service Arbitrator-BEECH C-14/09/99-Health Services ..... 3120

2Appeal against the Decision of Commission given by Railway Classification Board (79WAIG612) re Withdrawal of Interstate Passes
- Appellant argued that Railway Classification Board erred as a matter of law in not dismissing matter on the grounds that it
was not validly made and it was without jurisdiction, erred and miscarried its discretion in deciding the matter and relying in
its decision facts pertaining to interstate travel pass arrangements and erred and miscarried its discretion in making the Order -
Full Bench found that Westrail's decision to revoke the travel pass was not fair and not justifiable, the action was unfair and
warranted the Commission's intervention - Further, there was no jurisdiction in the Railway Classification Board to entertain
the application or to make orders insofar as either related to former employees, particularly retired employees - Full Bench
Upheld appeal in one respect, varying the Order made in the first instance by deleting all references to former employees -
Upheld and Varied in part, otherwise Dismissed - Western Australian Government Railways Commission -v- West Australian
Railways Officers Union - APPL 266 of 1999 - Full Bench - SHARKEY P/GREGOR C/PARKS C - 26/10/99 - Railway.......... 3199

2Application pursuant to Section 71 of the Industrial Relations Act 1979 - Applicant union sought to adopt the eligibility clause of its
Federally registered State Branch and the rules prescribing the offices of the state branch of the federal union - Full Bench
examined the evidence and the requirements of the Act and determined that the eligibility rules of the applicant organisation
and the federal organisation are not identical but for the purposes of this application are deemed to be substantially the same -
It was further determined by the Full Bench that the evidence established that the membership was the same for both the
applicant organisation and the federal branch in Western Australia - Declaration Issued - AUTO, FOOD, METAL, ENGIN
UNION -v- (Not applicable) - FBM 1 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 11/11/99 - Unions 3569

WAGES
3State Wage Case 1999 - Commission in Court Session reviewed whether to give effect to the Decision of the Full Bench of the

Australian Industrial Relations Commission re the Safety Net Review Wages - Wage and increase in the Adult Minimum
Wage - Chamber of Commerce and Industry and the Minister for Labour Relations submitted detailed submissions on the State
Economy - Trades and Labor Council argued that there were good reasons not to give effect to the National Wage Case
Decision, these go to the Commission's lack of power to formulate principle's consistent with the statutory framework of the
Act given the limitations imposed by section 51(2) - TLC further argued that in it's "Statement of Principles" the Commission
had erected an edifice based on the federal wage fixing system which goes beyond its power, the present wage fixing systems
imports elements of the federal jurisdiction without the statutory protection of the Workplace Relations Act, this gives rise to
uncertainty and in consistency in its operation - Australian Mines and Metals Association, Chamber of Commerce and Industry
and Master Builders Association were concerned effect should be given, nothing had changed since the last Decision in June
1998 to warrant a departure from that course - Minister for labour Relations argued that in giving effect to the National Wage
Case Decision the Commission should retain the form and substance of the Statement of Principles and in particular the
Enterprise Bargaining and Special Case Principles - Commission in Court Session found that no good reason not to give effect
to the National Wage Decision with the Safety Net Adjustments, that the Adult Minimum Wage was an integral part of the
National Wage Decision - CICS concluded that in the Application of the Principles, this Commission should not be bound by
them differently from that the AIRC was bound - Statement of Principles-July 1999 and General Order Issued - (Commission's
own motion) -v- Trades and Labor Council of Western Australia & Others - APPL 812 of 1998;APPL 609 of 1999 -
Commission in Court Session - COLEMAN CC/GREGOR C/BEECH C - 06/07/99 - Various.................................................... 1847
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WAGES— continued
2Appeal against the Decision of the Commission (78 WAIG 3572)re Application for allegedly denied contractual entitlements -

Appellant argued that the Learned Commissioner erred in law in concluding that there was no requirement to attribute meaning
to the words "Local Officers (WA) Award, failed to give any adequate weight to relevant evidence which supported the
meaning to the words - Further erred in law by concluding the contract was varied by consent of the parties as evidenced by
their subsequent conduct - Full Bench questioned whether a term or terms should be implied that the balance of the award
should represent the terms of the contract of employment and apply to the sort of benefits claimed as entitlements in these
proceedings - Full Bench found that the Commissioner had erred in law, the Commissioner should of determined that the
Appellant was not paid overtime when additional hours were worked in excess of the agreed working time, was not paid
annual leave loading, was not paid the requisite increases in salary or wage under the award at all times and was entitled to
claim and be paid those amounts which were claimed - Upheld in Part - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 10/06/99 - Personal Services...................................... 1867

3Application for variations to awards re Arbitrated Safety Net Adjustment, by consent save Date of Operation referred to CICS
(79WAIG33)- Industrial Appeal Court upheld Appeal (79WAIG945), found that the Appeal be allowed because there was no
delivery of an Order signed by the Commission in July 1998 -Remitted to determine the question of any consideration of
retrospective effect to the Commission in Court Session for further hearing and determination according to law - Applicant
Union argued that as a matter of merit the operative dates for the variations to each award should be made retrospective to the
respective dates of hearing - Respondents argued that there was no jurisdiction for consideration of these claims under the
Special Case principle - Commission in Court Session unanimously found that the Orders provide for retrospectivity of effect
of the Safety Net Adjustment variations to these awards to the respective dates of hearing in July - Granted - LIQUOR,
HOSPITALITY & MISC -v- Wormalds Security - APPL 1023,1026,1028,1034,1035,1036,1042,1046,1051,1052,1055,1057,
1060,1063,1065,1066,1067,1068,1069,1070,1074,1079,1082,1083,
1085,1086,1087,1088,1089,1091,1092,1093,1094,1095,1096,1097, 1100,1101,1102 of 1998 - Commission in Court Session -
COLEMAN CC/CAWLEY C./BEECH C - 05/08/99 - Various.................................................................................................... 2096

Application re Unfair Dismissal - Applicant argued that the Respondent unfairly terminated the employment after his refusal to accept
a significant reduction in his salary and that the Applicant was denied proper opportunity to put forward his position -
Respondent denies it had acted unfairly and stated that they were willing to negotiate the Applicants position, however, due to
falling low sales targets, salaries needed to be reduced - Commission found that the Applicant had not been unfairly dismissed
or unreasonably dealt with - Dismissed - Mr DF Jardine -v- Retail Management Australia Pty Ltd - APPL 2099 of 1998 -
SCOTT C. - 11/08/99 - Services to Finance&Insurance................................................................................................................ 2637

2Appeal against the decision of Commission re claim of Contractual Entitlements (78 WAIG 3572)-Full Bench found that the
Appellant's entitlements are to be determined according to the Award rate in the Appellant's normal role and in the acting role-
Further, Full Bench had the consent of both parties to amend the Order-Accordingly the Order was amended by the insertion of
paragraphs. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men - APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH
C/SCOTT C. - 15/09/99 ................................................................................................................................................................ 2985

Conference Referred regarding registration of an Enterprise Bargaining Agreement - Applicant Union argued that the dates to be used
for the purposes of calculating the first pay increase should be 25 March 1999 in the case of the PathCentre and 20 April 1999
in the case of the Health Department - Respondents in both cases argued that the dates should be the first pay period on or after
the registration of the Agreements by the Commission - Commission found that the approval process took a longer period of
time than was anticipated by the parties - Further, the in principle agreement was reached on the terms which included an
understanding by the parties that the retrospective operative dates of the first wage increase would be from the dates the
agreements were registered - The Commission therefore found that the date for the calculations was upon registration of the
Agreements - Orders Issued - The Civil Service Association of Western Australia Incorporated -v- Western Australian Centre
for Pathology and Medical Research - PSACR 22,30 of 1999 - Public Service Arbitrator - BEECH C - 14/09/99 - Health
Services......................................................................................................................................................................................... 3120

2Appeal against the decision of Commission (78 WAIG3572) re allegedly denied contractual entitlements-Full Bench amended the
Order by the insertion of paragraphs with the consent of both parties (79 WAIG2985)-Both parties consented for further
amendment and accordingly sub -paragraphs were inserted-Order issued. - Ms AP Ahern -v- Aust Fed of TPI Ex-Serv Men -
APPL 1768 of 1998 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 15/09/99 .................................................................... 3183

Application as amended on the day of hearing was for allegedly denied contractual entitlements-Applicant argued she should have
been paid in accordance with Clause 25 of the conditions of employment for Officers of SSTU the payment-in-lieu of the
period of notice-Respondent argued that the Applicant was engaged on a 4 year contract which expired by the effluxion of time
and there was no requirement for her to be given notice and further argued that the fact that the Applicant was unaware of the 4
year contract was not credible for a number of reasons -Commission found there was no provision within the Applicant's
contract of employment as contractual entitlement but the Applicant was entitled to salary for 10 weeks and 4 days as she was
given notice of one week and one day-Accordingly an Order was issued-Granted - Ms S Archer -v- The State School Teachers
Union of W.A. (Incorporated) - APPL 1866 of 1998 - SCOTT C. - 06/10/99 - Unions ................................................................ 3413

WORK VALUE
Application re Unfair Dismissal - Applicant argued that the Respondent unfairly terminated the employment after his refusal to accept

a significant reduction in his salary and that the Applicant was denied proper opportunity to put forward his position -
Respondent denies it had acted unfairly and stated that they were willing to negotiate the Applicants position, however, due to
falling low sales targets, salaries needed to be reduced - Commission found that the Applicant had not been unfairly dismissed
or unreasonably dealt with - Dismissed - Mr DF Jardine -v- Retail Management Australia Pty Ltd - APPL 2099 of 1998 -
SCOTT C. - 11/08/99 - Services to Finance&Insurance................................................................................................................ 2637

WORKERS COMPENSATION
Application as amended on the day of hearing was for allegedly denied contractual entitlements-Applicant argued she should have

been paid in accordance with Clause 25 of the conditions of employment for Officers of SSTU the payment-in-lieu of the
period of notice-Respondent argued that the Applicant was engaged on a 4 year contract which expired by the effluxion of time
and there was no requirement for her to be given notice and further argued that the fact that the Applicant was unaware of the 4
year contract was not credible for a number of reasons -Commission found there was no provision within the Applicant's
contract of employment as contractual entitlement but the Applicant was entitled to salary for 10 weeks and 4 days as she was
given notice of one week and one day-Accordingly an Order was issued-Granted - Ms S Archer -v- The State School Teachers
Union of W.A. (Incorporated) - APPL 1866 of 1998 - SCOTT C. - 06/10/99 - Unions   .............................................................. 3413
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