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FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Anne Patricia Ahern
(Appellant)

and
The Australian Federation of Totally and Permanently
Incapacitated Ex-Servicemen and Women (Western

Australia Branch) Inc
(Respondent).

No. 1768 of 1998.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER A R BEECH.
COMMISSIONER P E SCOTT.

15 September 1999.

Reasons for Decision.
THE PRESIDENT: The Full Bench has the consent of both
parties to deal with this matter as an order subject to correc-
tion under the slip rule and as a question to be dealt with on
the papers. The parties have so consented in writing and fur-
ther submissions have been filed in relation to the matter which
I have read and considered.

A question arises as to the meaning of order 2 of the orders
of the Commission. The order was perfected and there was, in
fact, no speaking to the minutes, upon the option of the par-
ties.

I have read the submissions. The question is whether the
order reflects the decision of the Commission and does not
involve a revisiting of the decision of the Commission. It is
perfectly clear from the majority decision that the Full Bench
recognises the appellant was to be paid at the lower Assistant
Co-ordinator’s rate, except in relation to times when she filled
in as Co-ordinator. (The rate depended on identified classifi-
cations in the subject award.) The reasons of the majority
identify adequately the applicable rates.

Accordingly, the effect and meaning of the reasons of the
majority of the Full Bench is that the appellant’s entitlements
are to be determined—

1. For periods when she fulfilled her normal role as
Assistant Co-ordinator by comparison with what she

was actually paid as against the rate specified for the
Assistant’s position, namely the award rate for As-
sistant Community Services Officer 2nd Year.

2. For periods when she acted in the role of Co-ordinator
by comparison with what she was actually paid as
against the rate specified in the award for the Co-
ordinator’s position, namely the award rate for
Community Services Officer Level 1 5th Year.

I would, therefore, amend the order issued by the Full Bench
on the 15th day of June 1999 in this appeal by inserting para-
graph 1 and 2 hereof therein, in lieu of paragraph 2 of the said
order, as paragraphs 2(a) and 2(b) respectively.

COMMISSIONER A R BEECH: I respectfully defer to my
colleagues who formed the majority decision of the Full Bench,
and have nothing to add in this matter.

COMMISSIONER P E SCOTT: I have read the reasons for
decision of His Honour, the President. I agree with those rea-
sons and have nothing to add.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anne Patricia Ahern
(Appellant)

and

The Australian Federation of Totally and Permanently
Incapacitated Ex-Servicemen and Women (Western

Australia Branch) Inc
(Respondent).

No. 1768 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER A R BEECH.
COMMISSIONER P E SCOTT.

18 October 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 17th day of May 1999 and reasons having been deliv-
ered on the 10th day of June 1999 and the order having issued
on the 15th day of June 1999, and the parties having sought
clarification of the order in relation to Order 2, and the parties
having agreed that the Full Bench is not “functus officio,” and
the parties having consented to the matter being dealt with on
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the papers, and in accordance with the slip rule, and having
received and considered written submissions from the parties,
and the reasons for decision being delivered on the 15th day of
September 1999, it is this day the 18th day of October 1999
ordered that the order issued on the 15th day of June 1999 is
amended by the Full Bench by inserting for the existing order
(2) therein a new order (2), so that order (2) of the said order
now reads:—

(a) THAT, as a consequence, for the periods when the
appellant fulfilled her normal role as Assistant Co-
ordinator that she be entitled to be paid at the
Assistant Community Services Officer 2nd Year rate.

(b) THAT, as a consequence, for the periods when the
appellant acted in the role of Co-ordinator that she
be paid at the Community Services Officer Level 1,
5th Year rate.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alan Ronald Hall
(Appellant)

and

Moran Healthcare Group (WA) Pty Ltd
(Respondent).

No. FBA 2 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER P E SCOTT.

COMMISSIONER S J KENNER.

9 November 1999.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: These are the joint Reasons for Decision
of Commissioner S J Kenner and myself.

This is an appeal against a decision of the Commission made
on 9 December 1998 and deposited in the registry on 10 De-
cember 1998.

The Notice of Appeal was filed on 27 May 1999, which is
five and a half months after the order appealed against, was
perfected by being deposited in the Registry of this Commis-
sion.

The appeal is against, it would seem, the whole of the deci-
sion.

There was also an application, which purported to be made
by the appellant, which is said to be a request for an amended
order dated 22 March 1999 (see pages 25-26 of the Appeal
Book (hereinafter referred to as “AB”)), but which was not
competent because the Commission was functus officio.

There was also an application made by the appellant to ex-
tend to time to make an application to extend time filed on 27
May 1999 (see page 18(AB)) and an application to extend
time in which to file an appeal filed on 27 May 1999 (see page
20(AB)).

The decision appealed against is a decision “that this appli-
cation shall be and is hereby discontinued”.

GROUNDS OF APPEAL
It is against that decision that the appellant appeals on the

following grounds—
“Appealing against—
1. Order issued as “That this application shall be and is
hereby discontinued”.

- This order fails to enforce decision given namely—
Annual Leave and Long Service Leave benefits un-
derpaid to the Applicant amounting to a total
remainder of $4535.88
Vehicle purchase consideration under Employment
Agreement to be increased by $5209.30

In accordance with evidence submitted, the Respondent
as employer has already deducted these amounts from
staff entitlements paid to the Applicant. In issuing a non
order for payment of the Applicant’s portion, apparently
in the belief that offset of these amounts was a fair con-
clusion, the order is inconsistent with the reality of the
Respondent already withholding all funds. The existing
Order thus effectively awards both amounts to the Re-
spondent in contrast with the actual decision.
- Order accordingly sought in lieu of that appeal from
comprises;

- That the Respondent now pays to the Applicant
Annual Leave entitlements remainder of $1861.61
- That the Respondent now pays to the Applicant
Long Service Leave entitlements remainder of
$2674.27
- that the Respondent now transfers registered own-
ership of motor vehicle 9CI 934 to the Applicant as a
result of $19802 consideration already held

Appealing against—
2. No decision given on amount of $5016 withheld by the
Respondent.
- In addition to increased vehicle consideration of
$5209.30, the Respondent claimed an increase in vehicle
costs not reimbursed under the Employment Agreement,
not withstanding that no actual additional costs were in-
curred or evidenced.
This disputed item has not been addressed within either
decision minutes or order. Further and because the Re-
spondent has already withheld this amount from the
Applicant’s staff entitlements, effectively the non order
has awarded this amount of $5016 to the Respondent.
- A specific decision together with reasons is accordingly
sought in lieu of that appeal from.
Appealing against—
3. Decision awarding Respondent $5209.30 in addition
to vehicle consideration calculated under subject Employ-
ment Agreement.
- This decision has effectively awarded damages to the
Respondent. It is submitted however that actual damages
alleged have not been evidenced or quantified by the Re-
spondent. Precise evidence was not submitted supporting
contention that vehicle cost had been further written down
in the accounts of the Respondent subsequent to acquisi-
tion on 1/7/96.
This onus of proof on the Respondent to demonstrate ac-
tual loss was not empathised within proceedings, shifting
the onus of proof to the applicant to effectively prove that
loss had not been suffered by the Respondent.
Evidence submitted that loss had been incurred by a sepa-
rate legal entity as prior employer and compensation had
been paid by the Applicant to that party was rejected, ap-
parently out of hand.
An opportunity to discover accounting documents to dem-
onstrate that compensation sought had already been
received by the Respondent from the separate legal entity
as the original employer at the time of transferring the
secondhand vehicle, was denied. This compensation rep-
resented the difference between Hire Purchase liability
exceeding written down value of vehicle transferred
through loan accounts of the respective companies.
It is submitted that as a result of the decision, compensa-
tion received by the Respondent has been duplicated,
reimbursed by the original employer and the Applicant.
Compensation has been paid by the Applicant on the same
issue to both the separate legal entity and Respondent.
It is further alleged that the above circumstances should
not take precedence over an existing Employment Agree-
ment specifically contracting that in any transfer of subject
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vehicle, consideration was to comprise written down value
at that date.
- Decision sought to uphold terms and conditions of Em-
ployment Agreement and so repeal damages awarded to
the Respondent as not proven and/or duplicated.”

BACKGROUND
The appellant had made application for contractual benefits

pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”).

The application was opposed by the respondent and the matter
was heard and determined after a hearing on 25 August 1998,
the reasons for decision issuing on 20 November 1998.

The Commissioner found that the appellant had an entitle-
ment on termination to purchase the motor vehicle. She then
accepted the “start point” of $29,167.00 for calculation of the
cost to apply on termination of the contract and accepted the
respondent’s figure of $19,802.00, after allowance for depre-
ciation, as reasonable.

The sum of the appellant’s entitlement to annual leave and
long service leave amounted on termination to $4,535.88, but
the right to purchase the motor vehicle resulted in an obliga-
tion in the sum of $5,016.00 more than the appellant was
prepared to meet, when he purchased the vehicle on termina-
tion of employment.

The Commissioner observed that the appellant has the vehi-
cle and the respondent retained the cost balance from other
entitlements due the appellant at the time.

No order for the payment to the appellant would issue out of
the matter, notwithstanding the conclusions as to the annual
leave and long service leave entitlements as a result of the
conclusion as to the motor vehicle terms and conditions on
termination, the Commissioner held. In so holding, she stated
that she had not had any account of the respondent’s concerns
as to conduct.

Having made the conclusions as to contractual terms, there
was simply no point and, given the conduct of the hearing, no
scope anyway, let alone jurisdiction to have any regard for
this.

The Commissioner, therefore, made an order which, she said,
reflected these conclusions to discontinue the matter pursuant
to s.27(1)(a)(iv) of the Act.

The appellant, who is an accountant by profession, had been
“employed” by Walker Corporate Services Pty Ltd as a com-
pany secretary/manager, with responsibility for financial
management and accounting as well as staffing and other ad-
ministrative functions.

The respondent is engaged in the health care industry, oper-
ating eight nursing homes and three retirement villages.

When a Sydney company purchased 100 per cent of the
shares in Westland Healthcare Ltd, but on the contradicted
evidence, the name only changed and not the entity, Walker
Corporate Services Pty Ltd’s management contract ceased on
30 June 1996, and the appellant, with other staff, transferred
to the employment of Westland Healthcare Ltd, as it was then
named.

The appellant’s contract of employment with the respond-
ent was for a fixed term which was to expire on 30 June 1998.
The termination of the contract occurred on or about 17 Feb-
ruary 1998.

There were claims in respect of long service leave entitle-
ments which were amended by the Commissioner and which
parts of the decision are not challenged upon appeal. The sum
of $5,016.00 was claimed by way of an entitlement under the
fixed term contract, although it was later described to the Full
Bench as monies wrongfully withheld. There were also claims
for $164.00 as a reimbursement of expenses paid under a “sal-
ary sacrifice” arrangement and for the sum of $1,537.10, an
amount alleged not to have been paid into the appellant’s su-
perannuation fund.

THE APPEAL
There were, however, only two matters raised on this ap-

peal, although there are three grounds of appeal. First, there
was a claim relating to the purchase of a motor vehicle by the
appellant at the time of termination. The appellant’s claim was
that the value of the agreement was set as at the date of

termination under the contract of employment and amounted,
at the date of termination, to $14,592.70.

In fact, the respondent deducted $19,802.00 for the vehicle
for entitlements due to the appellant. (It was not in issue
whether there was any right to withhold the monies.) The
amount claimed by the appellant, at first instance, was, there-
fore, $5,209.30.

The appellant was engaged on a salary of $66,000.00 gross
per annum. In July 1996, he entered into a salary packaging
arrangement with the respondent, under which the appellant
was to be remunerated by way of salary amounting to
$56,380.00 per annum, with the employer to provide the vehi-
cle and pay expenses, namely hire purchase charges, fringe
benefits taxation, registration costs, depreciation and insur-
ance ($9,620.00 per annum).

The vehicle was a Nissan 200SX Coupe and the appellant
was required to pay the cost of fuelling it. There was a further
agreement evidenced by a letter dated 3 July 1996, signed by
Mr J F Walker as Executive Chairman, Westland Healthcare
Ltd, and the appellant (exhibit 4, see page 51(AB)). By that
document, the appellant undertook to purchase the Nissan
200SX Coupe, Registration Number 9CI 934, from Westland
Healtcare Ltd upon the expiry of the hire purchase agreement
in June 1999 or upon any prior termination of employment,
and Westland Healthcare Ltd, as current owner, undertook to
effect transfer on the same basis to the employee.

The agreement also was that the transfer price “would com-
prise Written Down Value within the financial accounts of
Westland Healthcare Ltd applying at the date of transfer, with
the employee responsible for stamp duty costs upon such trans-
fer”.

What that clearly means is that the transfer price to be paid
by the appellant would be the written down value in the ac-
counts of the respondent. The written down value in the books
as at the termination of employment was $21,883.00, which,
it was the uncontradicted evidence, was the written down value
entered by the appellant (see page 32(AB) and exhibit 5, pages
52-53(AB)).

The cost price of the vehicle, on the evidence of an inde-
pendent chartered accountant who gave evidence for the
respondent, Mr Lindsay Stagoll, was $29,167.00, because that
was the amount of liability to the finance company for hire
purchase when the respondent took the vehicle over. The pay
out figure at the time was $29,167.00. That was the true cost
of the vehicle to the respondent by virtue of the hire purchase
agreement.

Mr Stagoll calculated the true written down value of the
vehicle, using a 20 per cent depreciation rate as at 13 February
1998 at $19,695.00 (see exhibit B, pages 57-62(AB)). He disa-
greed in evidence that the written down value was $21,883.00
as at 1 July 1996. He was not shaken in this evidence. He was
cross-examined by the appellant who was the only other wit-
ness who had given evidence as to some adjustment of that
figure which appeared in the journals of the respondent, which
he had no knowledge of which itself did not find its way into
evidence.

On a fair reading of all the evidence given, also, that Mr
Stagoll was independent and clearly appeared so on a fair read-
ing of the transcript, the Commissioner did not misuse her
advantage in seeing the appellant and Mr Stagoll in the wit-
ness box. The Commissioner was right in accepting that no
justification or basis for the figure could be established in the
financial records, which, as the Commissioner observed, were
managed at the time by the appellant. The Commissioner ac-
cepted correctly the evidence of Mr Stagoll, observing that
the figure of $21,883.00, as written down value in 1996 for a
vehicle purchased for $40,000.00 only twelve months previ-
ously was not valid or reasonably founded. Again, given Mr
Stagoll’s evidence, that was the case.

The Commissioner then found that it was not equitable that
the respondent be bound by that figure. In our opinion, whilst
that approach was not challenged on appeal, it would be much
more valid to imply a term for business efficacy (based on
Codelfa Construction Pty Ltd v State Rail Authority of NSW
[1981-1982] 149 CLR 337 and BP Refinery (Westernport) Pty
Ltd v Shire of Hastings [1977] 180 CLR 266) to the effect that
the liability existed in the appellant to pay only the correct
written down value. Of course, the evidence is that the written
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down value which appeared is not correct and that evidence
was correctly accepted.

The Commissioner, having seen and heard the witnesses,
found that the correct figure for written down value which
should have been paid by the respondent was $19,802.00 (af-
ter allowance for depreciation). As a result, the Commissioner,
in effect, found that the appellant owed $5,016.00, which was
the balance of the purchase price payable by him. This, she set
off against the liability for annual leave and long service leave
entitlements which she found to be $4,535.88, and declined to
make an order. That decision was correct, for the reasons which
we have outlined (see Devries and Another v Australian Na-
tional Railways Commission and Another [1992-1993] 177
CLR 472 (HC)).

The other main head of appeal was that no decision was
given by the Commissioner in relation to an amount of
$5,016.00 allegedly withheld by the respondent. This was said
to be the amount of a claim by the respondent for an increase
in vehicle costs not reimbursed under the employment agree-
ment, even though no costs were incurred. The complaint was
that that disputed item was not decided by the Commissioner
and that this had resulted, in effect, in an award of $5,016.00
to the respondent.

There is evidence by Mr Stagoll, uncontradicted, that (see
pages 38-39 of the transcript at first instance) because the ac-
tual vehicle costs were understated, the salary payment was
overpaid and there was a real cost to the company. That amount
appears at page 58(AB) as $11,075.00. Accordingly, if there
were an amount of $5,016.00 wrongly withheld, it would seem
to have been required to be set off against that sum, which
would leave an amount owing to the respondent of $6,059.00.

The sum of $5,016.00 was said to be for increased expenses
relevant to the vehicle and claimed to be above the employ-
ment agreement. That claim was not decided.

The appellant submitted that the contention of the respond-
ent was that, if the cost of the vehicle had been more, then
relevant expenses would have been more and, thus, the em-
ployee should have paid more compensation for the running
of the vehicle on an annual basis back to the employer than he
did. Therefore, fringe benefits tax should have been more and
depreciation rates should have been more.

By not making a decision, the appellant has been awarded
an amount; further, the onus of proof was to demonstrate those
damages, but has not been discharged.

It was submitted in reply that the sum of $5,016.00 was the
difference between the true depreciated value and the claimed
depreciated value. The appellant submitted that the figure of
$5,016.00 was a different figure which did not represent that
difference. He referred to page 48(AB), a document headed
“Statement of Claim”, said to have been put in evidence and
included in the Appeal Book. It is exhibit 1. It is no more than
a schedule of claim for entitlements apparently composed by
the appellant. True it is that it contains reference to a total
claim of $33,815.85 (see page 43 of the transcript – the appel-
lant’s submissions). That refers to the sum of $5,016.00 as
monies withheld.

However, a statement of claim is not, of itself, proof. That
matter was not dealt with at all by the appellant and not put to
Mr Stagoll. Against that, there is evidence of overpayments in
a total of $6,809.65 (see page 57(AB) and see reference to a
further overpayment of $11,075.00 (exhibit B) at page 58(AB)).

We are also unable to locate the document referred to by the
appellant (see page 44 of the transcript).

In any event, it was for the appellant at first instance to es-
tablish his case, not the respondent. It is not at all clear, on the
evidence, that had the Commissioner decided the issue relat-
ing to the sum of $5,016.00, the appellant would have
succeeded. It is not at all clear, on the evidence, particularly
Mr Stagoll’s, that the amount was due to the appellant or that
it was wrongly withheld.

In short, there is no merit in the appeal which could not
succeed. We would dismiss the appeal on the merits for those
reasons, were it before the Full Bench. However, the question
was whether the extensions of time sought in order to enable
the appeal to be filed (and proceeded with) out of time. We
apply and follow Ryan v Hazelby and Lester trading as

Carnarvon Waste Disposals 73 WAIG 1752 (IAC), where
Kennedy P cited and applied Gallo v Dawson [1990] 64 ALJR
458 at 459 (HC) per McHugh J.

The delay in filing the Notice of Appeal was about five
months and inordinate. Whilst one can sympathise with the
appellant because, as he forcibly conceded he had not come to
terms with the emotional decision to be made, the question of
negotiations was not a real consideration.

As the initial step in deciding whether there would other-
wise be an injustice to the appellant if extensions of time were
not granted, we look at the prospect of his succeeding.  There
is little prospect, as our reasons above show. It would be un-
just to the respondent, therefore, to allow an appeal out of
time after an inordinate length of time had elapsed for no good
reason, and the prospects of which succeeding were none or
very small.

For those reasons, we would not allow an extension of time
within which to institute an appeal or to comply with the pro-
cedural requirements which would required compliance if an
appeal were instituted and we would dismiss the application
to extend time within which to appeal.

Further, were we minded to allow an extension of time, we
would dismiss the appeal on the merits, for the reasons we
have expressed.

COMMISSIONER P E SCOTT: The background and
grounds for appeal of this matter are set out in the reasons for
decision of His Honour the President.

I respectfully agree with His Honour that no extension of
time for the filing of the appeal is appropriate in the circum-
stances before the Full Bench. There has been an inordinate
delay in the filing of the appeal without good reason, and there
is little prospect of the appeal succeeding. This is for a number
of reasons.

The Commission at first instance was entitled to accept the
evidence which she did, and to conclude that the written down
value of the vehicle ought to have been that identified by the
independent witness, Mr Stagoll. Further, the learned Com-
missioner was entitled to decline to make an order in favour of
the Appellant on account of annual leave and long service leave
entitlements because of the amount owed by the Appellant in
relation to the motor vehicle. As to the matter which the Ap-
pellant says was not decided by the Commission at first
instance, that matter does not seem to have been argued be-
fore the Commission. Although the issue may have been raised
in the Statement of Claim, it was not pursued by the Appellant
at the relevant time. As he bears the onus of proving his case,
and he did not deal with the matter before the Commission at
first instance, there is no error in the Commissioner not decid-
ing the matter.

Accordingly, the application for the extension of time for
the filing of the appeal ought be dismissed.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
APPEARANCES: Mr A R Hall on his own behalf as appel-

lant
Mr B Stokes, as agent, on behalf of the respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alan Ronald Hall
(Appellant)

and

Moran Healthcare Group (WA) Pty Ltd
(Respondent).

No. FBA 2 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER P E SCOTT.

COMMISSIONER S J KENNER.

9 November 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 20th day of September 1999, and having heard Mr A
Hall on his own behalf as appellant and Mr B Stokes, as agent,
on behalf of the respondent, and the Full Bench having re-
served its decision on the matter, and reasons for decision being
delivered on the 9th day of November 1999 wherein it was
found that the appeal should be dismissed, it is this day, the
9th day of November 1999, ordered as follows—

(1) THAT the applications filed herein to extend time to
file appeal No FBA 2 of 1999 out of time be and are
hereby dismissed.

(2) THAT appeal No FBA 2 of 1999 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter McAleer
(Appellant)

and

GIO General Ltd (ACN 002 861 583)
(Respondent).

No. FBA 15 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER J F GREGOR.

1 November 1999.

Order.
THE Notice of Appeal herein, having been filed in the Regis-
try of the Commission on the 20th day of August 1999, and
having been served upon the respondent on the 24th day of
August 1999 and a Declaration of Service of the same having
been filed in the Registry of the Commission on the 31st day
of August 1999, and the abovenamed appellant, on the 14th
day of October 1999, having filed a Notice of Discontinuance
in the Registry of the Commission, and the abovenamed re-
spondent, on the 18th day of October 1999, having advised
the Commission, in writing, that the respondent did not object
to the appeal being discontinued by the appellant, and the par-
ties herein having consented, in writing, to the order being
made in terms of the aforementioned Notice and the Full Bench
having decided that the consent to the discontinuance of the
appeal constituted special circumstances so as to exempt the
parties and each of them from further compliance with Regu-
lation 29 of the Industrial Relations Commission Regulations

1985 and having so exempted them, it is this day, the 1st day
of November 1999, ordered by consent as follows—

(1) THAT there be leave for appeal No FBA 15 of 1999
to be discontinued.

(2) THAT the Full Bench refrain from hearing the said
appeal further.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pina Julia Pisconeri
(Appellant)

and

Laurens & Munns incorporating Munns Nominees Pty Ltd
and George Laurens Pty Ltd

(Respondent).

No. 1502 of 1998.

and

No. 2176 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER A R BEECH.

22 October 1999.

Reasons for Decision.
THE PRESIDENT:

APPEAL NO 1502 OF 1998
Appeal No 1502 of 1998 bears the stamp of the Commis-

sion dated 10 August 1998.
The appeal is said to be against the whole of the decision of

the Commission, constituted by a single Commissioner, given
on 30 July 1998 in matter No 555 of 1998, and is brought
under s.49 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).

The decision was made on an interlocutory application for
discovery of documents by the respondent.

The Commission made an order in part with an interlocu-
tory order issued on 3 August 1998 and deposited in the office
of the Registrar on 3 August 1998, according to the stamp.

The appellant seeks an order that the order for discovery
made be varied so as not to include any reference to commu-
nications between the industrial agent and the appellant, for
the purposes of pending, contemplated and existing litigation.

The order made was, formal parts omitted in the following
terms—

“THAT the applicant produce for inspection by the re-
spondent any books, papers or other documents related to
the issue of the alleged constructive dismissal which the
applicant, or any person acting on behalf of the applicant,
took into possession, power or control on the 17th day of
November 1997, or subsequently up to and including the
26th day of March 1998 within seven (7) days of the 30th
day of July 1998.”

The grounds of appeal allege that the Commissioner erred
in deciding the effect of the Industrial Relations (Industrial
Agents) Regulations 1997, s.112A of the Act and that what
she decided was not a matter of equity, good conscience and
the substantial merits of the case.

It was said that the Commissioner should have applied
ALHMWU and Others v Western Australian Hotels and Hos-
pitality Association (Inc) and Burswood Resort Hotel 75 WAIG
1801 (FB).

Further, it was alleged that there was denial of natural jus-
tice to the appellant by the Commissioner.
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It was also alleged that the Commissioner erred by allowing
evidence to be given by the appellant concerning the allega-
tions of assistance by her industrial agent.

It was also alleged that the Commissioner erred in issuing a
direction in the interlocutory order of 30 July 1998, when she
required the applicant to provide inspection within seven days.

The Commissioner also, it was said, erred in making an or-
der for general discovery.

It was submitted that it was in the public interest that the
appeal should lie.

Reasons and Findings of the Commissioner
The Commissioner gave the following reasons on 30 July

1998 for the decision.
1. There was an interlocutory application by the re-

spondent for an order that the applicant produce for
discovery and inspection relevant documents.

2. The respondent sought orders requiring the appli-
cant to produce for inspection any books, papers or
other documents in the possession, power and con-
trol of the applicant which related to or contained
anything relevant to the matter and the issues be-
tween the respondent and the appellant.

3. In particular, the respondent sought an order direct-
ing the appellant to produce for inspection any books,
papers or documents, being—

“1. Any and all communications between the ap-
plicant and Mr T Crossley & Associates, or
any other person acting on the applicant’s be-
half in relation to the matter.

2. Any and all communications between the ap-
plicant, or any person acting on the applicant’s
behalf, and any third party in relation to this
matter.

3. Any books, papers or other documents that the
applicant, or any person acting on the appli-
cant’s behalf, took into their possession, power
or control subsequent to 13 May 1998.”

4. Mr Terence Charles Crossley appeared pursuant to a
warrant as agent for the applicant. The issue of the
orders sought was opposed.

The Commissioner found as follows—
1. Mr Crossley’s assertions that the purpose of a list of

discoverable documents was to give the other side
some idea of the case the other side intends is wrong.

2. S.33(5) of the Act was also dealt with in error.
3. Mr Crossley’s reliance on the decision of the Full

Bench in Burswood Resort (Management) Ltd v
ALHMWU (1994) 74 WAIG 1215 was misplaced.

4. The Commissioner then referred to s.112A of the Act,
which reads as follows—

“112A.(1) In this section a reference to carrying
on business as an industrial agent is a
reference to carrying on business as a
person who does either or both of the
following—

(a) appears as an agent under sec-
tion 31, 81E or 91—

(b) provides advice or other serv-
ices in relation to industrial
matters,

but does not include carrying on busi-
ness by an organization, the Council,
the Chamber or the Mines and Metals
Association.

(2) Except as provided under this section
a person who, not being an industrial
agent registered under this section or a
legal practitioner, in any way carries
on business as an industrial agent, or
holds himself out as carrying on busi-
ness as an industrial agent, commits an
offence.
Penalty: $2 000.

(3) For the purposes of section 77A of the
Legal Practitioners Act 1893 a person
who is—

(a) registered under this section;
(b) acting under a contract of em-

ployment for a person who is
registered under this section; or

(c) an employee or officer of any
organization, the Council, the
Chamber, the Mines and Met-
als Association, or a prescribed
body or class of body, acting on
behalf of that body,

is authorized to—
(d) appear for a party, person or

body under section 31, 81E or
91: and

(e) provide advice and other serv-
ices in relation to industrial
matters.

(4) ....
(5) Regulations made by the Governor are

to—
(a) provide for a scheme of regis-

tration of persons for the
purposes of this section and the
procedure for obtaining regis-
tration;

(b) prescribe a code of conduct for
persons registered under this
section;

(c) prescribe the circumstances in
which, and the procedures by
which, a person may be dis-
qualified from obtaining
registration, or registration may
be cancelled;

(d) provide for appeals to the Full
Bench from disqualification or
cancellation of registration; and

(e) prescribe any matter or thing
which is authorized or required
to be prescribed for the purposes
of this section.”

and s.77A of the Legal Practitioners Act 1893, which
reads as follows—

“77A. Nothing in sections 76 and 77 shall be
construed as preventing a person from appear-
ing for a person before a court, or as preventing
a person from providing advice or other serv-
ices, if that appearance or the provision of that
advice or service, is authorized by a written
law.”

Mr Crossley produced a copy of the document said
to be a certificate of registration as an industrial agent
identifying “Ichythys Pty Ltd T/F Crossley Family
Trust T/A T C Crossley and Associates and Indus-
trial Relations Help and Advice” as registered to carry
on business as an industrial agent.
Mr Crossley submitted that the Code of Conduct ap-
plied to him and he was bound by Clause 4 of it, and
that this amounted to legal professional privilege and
the Minister for Labour Relations confirmed this in
a letter to him of 13 July 1998.
The Commissioner rightly held that an advisory let-
ter to Mr Crossley from the Minister was not an
extrinsic aid to interpretation.

5. The Commissioner also observed that the question
of legal professional privilege would go to an objec-
tion to the production of a particular document or
documents.

6. The Commissioner referred to Wood v Common-
wealth Bank of Australia (1996) 67 IR 46 at 49 and
to ALHMWU and Others v Western Australian Ho-
tels and Hospitality Association (Inc) and Burswood
Resort Hotel (op cit).
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7. The Commissioner referred to Clause 4(3) of the
Code of Conduct (see page 32 of the Appeal Book
(hereinafter referred to as “AB”), which reads as fol-
lows—
“(3) An industrial agent must not, without the cli-

ent’s consent, directly or indirectly reveal a
client’s confidence, or use the confidence in
any way detrimental to the interests of that
client, or lend or reveal the contents of the
confidence in any brief or instructions to any
person except to the extent –

(a) required by law, rule of court or court
order; or

(b) necessary for replying to or defending
any charge or complaint of criminal
conduct or misconduct contrary to this
code brought against the agent.”

8. The Commissioner concluded that the registration
of industrial agents under the statute or by reference
to the regulations or the Code of Conduct is to be
construed as somehow conferring on registered
agents the attendant rights and obligations of that
legal professional privilege applying to legal practi-
tioners.

9. The Commissioner also observed that, in exercising
power pursuant to s.27(1)(o) of the Act, it was bound
to apply s.26, having regard to all of the circum-
stances of the case.

10. The Commissioner also observed that the amended
application by the respondent did not contemplate
an order for production of documents because it was
limited to a period prior to the alleged dismissal which
was the cause or basis on which the claim was erected
in the jurisdiction.

11. In the end, the Commission, under s.27(1)(o) of the
Act, made the order which it made. (The application
appears at pages 35-37 (AB).)

APPEAL NO 2176 OF 1998
By appeal No 2176 of 1998, the abovenamed appellant, Ms

Pina Julia Pisconeri, appeals against the whole of the decision
of the Commission made on 24 November 1998 in matter No
555 of 1998. That order, formal parts omitted, reads as fol-
lows (see page 15 (AB))—

“1. THAT this application be and is dismissed.
2. THAT the applicant pay the respondent the sum of

$4,000.00 in costs within thirty (30) days of the 24th
day of November 1998.”

The decision is appealed against on the following grounds,
the Notice of Appeal having been filed on 9 December 1998
and the order being dated 24 November 1998, being deposited
in the Registry on 25 November 1998.

1. The grounds of appeal seek orders that there be a
quashing and varying of the decision at first instance
and that the matter be remitted back to a single Com-
missioner for further determination and hearing on
the question of unfairness and compensation.

2. There will also be an application to include docu-
ments and evidence relating to the involvement,
between the months of November 1997 and March
1998, of the Chamber of Commerce and Industry in
respect to termination of the alleged appellant.

3. There is an appeal on the basis that the documents
referred to in paragraph 2 relating to the involve-
ment of the Chamber of Commerce were not allowed.

4. It is alleged that the Commission, at the hearing on
27 October 1998, erred in law in refusing to allow
the Chamber of Commerce documents to be consid-
ered at the hearing.

5. There is also an application for new documents to be
included in the appeal. This relates to the evidence
of Dr Michael Hagan, a consultant psychologist, and
Ms Vivianna Payne, a clinical psychologist.
The appeal is against the refusal of the Commission
to admit the evidence of those witnesses.

6. The appeal also alleges that there was a termination
at the initiative of the employer and was, therefore, a
dismissal.

7. There was also an appeal against the award of costs.
8. The Commissioner erred in ruling that Terence

Charles Crossley was not a registered agent, pursu-
ant to s.112A of the Act and the Industrial Relations
(Industrial Agents) Regulations 1997, when he was
an authorised person of a body registered under the
Act and the Regulations.

REASONS FOR DECISION.
The Commissioner found as follows, for the following rea-

sons (see pages 16-27 (AB) dated 12 November 1998)—
1. The applicant’s claim was that her resignation re-

sulted from the conduct of the employer by a design
to force her to resign so that her “resignation” actu-
ally amounted to an act of dismissal by the
respondent.

2. The applicant bore the onus of establishing that.
3. The applicant was employed as a sales representa-

tive by the respondent, which was in the business of
debt collecting on behalf of clients.

4. The applicant had been employed by the respondent
for nearly four and a half years when her contract
was terminated on 27 March 1998 at a meeting in-
volving the applicant, her industrial agent, Mr T
Crossley and Mr K Munns and Mr R Paul, who were
at the meeting on behalf of the respondent.

5. Mr Munns produced a list of matters early in Febru-
ary which were to be considered at the meeting.

6. The purpose of the meeting was identified by Mr
Munns as being a review of the applicant’s perform-
ance in relation to the items on the list and the
applicant was invited to supply in the week prior to
the meeting an agenda of items or other points which
she wished to raise.

7. By a letter dated 18 February 1998 from the appli-
cant to Mr Munns, there was a reference to alleged
unilateral changes to her contract which she wished
to discuss at the review meeting.

8. The letter did not represent raising of any specific
agenda items for discussion before the meeting of
27 March 1998.

9. There was no conduct by the employer, on the evi-
dence, that the 27 March 1998 meeting could be
construed as initiating her resignation. The evidence
was that the presentation of the prepared resignation
letter to the respondent was a matter for the discre-
tionary judgment of Mr Crossley and he exercised
it.

10. The applicant, because of her failure to respond to
the earlier invitation to identify any matters which
she wished to raise at the meeting, said that Mr
Crossley’s action was forced by the respondent’s
declining to enter into discussions on matters which
she wished to raise at the meeting and this was not
credible in the circumstances.

11. There is a two and a half page long resignation letter
of 27 March 1998, but prepared three to four days
earlier, which, in its terms, the Commissioner con-
cluded was undermining of the integrity of the
applicant’s position that the resignation on 27 March
1998 was a direct consequence of the respondent’s
conduct. Indeed, the applicant says in the letter that
the working relationship between them was becom-
ing irretrievable and the Commissioner concluded
that that was at odds with the concept that the only
available options to the employee at the time was
resignation.

12. The Commissioner found that it was open to con-
clude on the evidence that the respondent, having
raised concerns about the applicant’s performance
on 17 November 1997, thereafter set about review-
ing the situation up to and including its conduct at
the meeting of 27 March 1998 and its intention to
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pursue that review further was pre-empted by the
action of resignation.

13. The terms of the termination of employment were
negotiated and agreed between the parties, the Com-
missioner found.

14. The Commission found that by her acknowledgment
and the letter of resignation handed to the respond-
ent on 27 March 1998 of an obligation to give notice
of termination, the applicant disposed of any claim
that the conduct of the respondent to that point was
such to strike at the heart of the contract and give
rise to a right for her to walk away from the employ-
ment.

15. The Commissioner found—
“There is sufficient, in my view, for the appli-
cant’s filed documents to be fatal to her claim
that the resignation on 27 March 1998 was in
fact a dismissal. And her own evidence more
than confirms this conclusion. Indeed, having
regard for this, it is difficult to see how a per-
son, competently advised, could contemplate
raising a claim that a dismissal actually oc-
curred.
It follows that there was no dismissal for the
purposes of the jurisdiction of the Commis-
sion and the claim will be struck out.”

(see page 21 (AB)).
The Commissioner then dismissed the application.
The Commissioner concluded that the application for
dismissal did not result in the denial of procedural
fairness (see page 22 (AB)).

16. There was an application for costs, pursuant to
s.27(1)(c) of the Act. The Commissioner assessed
costs at $4,000.00, Mr Crossley was not a registered
industrial agent, the Commissioner found. She then
made an order for costs against the applicant.

WAS THERE A DISMISSAL?
The crux of these appeals was whether there was a dismissal.

If there were no dismissal, there was no jurisdiction in the
Commission to hear and determine the appellant’s applica-
tion.

The appellant was clearly the only person who gave evi-
dence in the proceedings. No evidence was called on behalf of
the respondent, nor was the respondent bound to call any evi-
dence.

As the Commissioner found, the appellant’s claim was that
her resignation was brought about by the conduct of her em-
ployer who intended, by that conduct, to force her to resign.
The appellant did, as the Commissioner observed, bear the
onus of establishing that.

It is the law that a dismissal occurs when the employer dis-
misses the employee. The concept of dismissal is capable of
including cases where an employer gives a worker an option
of resigning or being dismissed; or where an employer has
followed a course of conduct with the deliberate and domi-
nant purpose of coercing a worker to resign (see The
Attorney-General v WA Prison Officers’ Union 75 WAIG 3166
at 3169 (IAC) per Rowland J, with whom Anderson J agreed
(and citing Auckland Shop Employees Union v Woolworths
(NZ) Ltd [1985] 2 NZLR 372 at 374 per Cooke J)). (See also
Swan Yacht Club (Inc) v Bramwell 78 WAIG 579 (FB) and
Tranchita v Wavemaster International Pty Ltd 79 WAIG 1886
at 1892-1893 (FB) and the case cited therein.)

There is no doubt that a resignation by an employee may be
a dismissal by the employer, or the employee’s employment is
terminated if she is given no option but to leave (see Swan
Yacht Club (Inc) v Bramwell (op cit)). Cargill Australia Lim-
ited, Leslie Salt Division v FCU 72 WAIG 1495 at 1498 (IAC)
per Rowland, Wallwork and Owen JJ, which is also a leading
authority, related to a case where the Industrial Appeal Court
found that there was a discussion about termination, at the end
of which the appellant agreed to resign and to accept benefits
which were much greater than her express contractual entitle-
ments.

The decision in this case was not a discretionary decision. It
was a finding of fact and law that there was no jurisdiction.

Failure to provide or give evidence may give rise to an in-
ference of fact adverse to a party. Courts are wary of the extent
to which such an inference may be drawn. The obligation to
draw inferences from the failure to call evidence is said to be
part of the “overriding obligation, oft repeated, to consider
and weigh the evidence at the end of the trial according to the
respective powers of the parties to produce evidence” (see Jones
v Dunkel and Another [1958-1959] 101 CLR 298 and the rules
set out therein and G v H (1994) 181 CLR 387 at 402 per
Deane, Dawson and Gaudron JJ, and see The Laws of Aus-
tralia Volume 16, Para 19 and the cases cited therein).

In this case, the letter of resignation of 27 March 1998 (see
pages 164-166 (AB)) advised, in its final paragraph, as fol-
lows—

“As I have no intention of continuing employment with
you, it is my desire to give you reduced notice, and refer
the matter to the State Industrial Relations Commission
for unfair dismissal. I am disappointed that you did not
take the opportunity at the review meeting to discuss the
terms of a possible Out of Court Settlement. It now ap-
pears that we are going to have to spend some considerable
time trying to establish whether or not your company has
indeed been frustrating my contract of employment.”

The letter also refers to stress suffered and specifically al-
leges constructive dismissal which, on a fair reading of the
whole of the letter, specifically charges them with forcing her
out of a job. Further, it was confirmed on 27 March 1998 that
the respondent’s directors wanted her to leave.

The appellant had been employed by the respondent for four
and a half years when her contract was terminated on 27 March
1998.

In July 1997, Mr Kevin Munns, one of four directors of the
respondent, invited the appellant, who had been employed by
the respondent as a salesperson, to lunch.

In the course of a discussion, Mr Munns, amongst other
things, said that he wanted the appellant, in the future, to con-
centrate strictly on new business and secure larger clients. She
also, in the absence of another employee who left the respond-
ent’s employ, had to deal with renewals as well as seeking
new business. At the time, too, her evidence was that there
was a hefty increase in the respondent’s prices which caused
her a great deal of work.

That all of these matters were true was not denied in evi-
dence. All of this kept her engaged until September 1997. In
September, she started dealing with the new approach by sell-
ing to larger customers. Around September, she was given some
extra clerical duties including call appointment sheets to be
completed and to deal with her diary on the computer and
loading information on the computer.

It was the appellant’s contention, at first instance, that the
new clerical work so significantly altered her contract of serv-
ice as to constitute a termination of the contract. The
Commissioner did not so find.

It was the appellant’s evidence that a main part of her duties
was already clerical work; the recording of what occurred in
telephone calls seems to me, further, to have been something
that ought to be second nature. There was no evidence that the
nature of these duties became so significant a part of her du-
ties so that the time involved was significant, although there
was evidence (see pages 32-33 of the transcript at first in-
stance (hereinafter referred to as “TFI”)) that these extra duties
affected her abilities to secure sales (see Wood v National Mine
Management Pty Ltd 78 WAIG 4853 (FB), Kenny v Elmerside
Pty Ltd t/a The Hotel Alexander 77 WAIG 2172 (FB),
Robowash Pty Ltd v Hart 78 WAIG 2325 (FB), Real Estate
Institute of WA Inc v FCU 73 WAIG 3316 (FB) and Quinn v
Jack Chia (Australia) Ltd [1992] 1 VR 567).

No complaint was made about her work and no criticism of
her was made until 17 November 1997, when Mr Kevin Munns
brought her into the boardroom and told her aggressively that
she was not doing her job properly and that he and Mr Ronald
Paul, another director, were bitterly disappointed.

She was taken aback. She asked why he had not brought this
to her attention before and he said “I’m telling you now.”

Apart from items (b) and (d) in a letter given to her later that
day (exhibit 1) (see pages 135-137 (AB)), none of the criti-
cisms were raised with her in the boardroom. The letter is
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headed “Letter of First Warning”. It seeks rectification of the
matters raised.

The appellant denied that there were insufficient sales (see
pages 33-44 (TFI)) in the months before November 1997. That
was her evidence on oath and it was not contradicted. The
figure of 13 sales, which formed the basis of criticism, was
incorrect and the Commissioner should have so found.

The appellant had no discussions with Mr Munns concern-
ing the items raised in the letter. From 17 November 1997, the
appellant was in consultation with and being advised by Mr
Crossley. There was, also, it is to be noted, the letter of 17
November 1997 confirming matters to be rectified and called
“A First Warning Letter”.

It is a fair inference that such a letter is the first step in a
process which would lead to dismissal if it were not complied
with and other events occurred.

That letter also required her response in writing. By letter
dated 21 November 1997 (see pages 141-143 (AB)), the ap-
pellant confirmed her attitudes and what she had expressed to
Mr Munns as to her position. She dealt with the allegations
against her. Significantly, she seems to have acknowledged
fault where she was of opinion that it lay with her.

Significantly, too, she complained about her treatment and
said that none of the complaints warranted her being dismissed.
She asked for permission to bring an industrial advocate along
to any future meeting.

By a letter signed by Mr Munns dated 11 December 1997
(see pages 144-145 (AB)), but received by the appellant on 22
December 1997, the respondent—

(a) Did not reply to all matters raised in the appellant’s
letter at that time, but said that he “did not accept the
contents of your reply”.

(b) Set out particulars of alleged failure to adequately
perform certain duties under the contract of employ-
ment.

(c) Postponed the review date of 18 December 1997 to
27 February 1998.

(d) Alleged an attitude of disrespect.
(e) Purported to give her an opportunity to demonstrate

a marked change in all of those areas.
(f) Said “However, I must advise you that unless, on

that date, you can satisfy the Directors that you are
capable of doing the job to the high professional
standard which I expect, your position may be in jeop-
ardy.”
That contains a direct and clear warning that dis-
missal could occur on 27 February 1998.

By letter dated 6 January 1998 (see pages 146-147 (AB)),
the appellant replied—

(a) Seeking an “itemisation” of what he disagreed with
in her letter of 21 November 1997.

(b) Seeking postponement of the review until 27 March
1998.

(c) Replying to allegations of inadequacy of perform-
ance.

(d) Stating that Mr Munns’ expectations were unrealis-
tic and unachievable.

As a matter of undenied fact, on her evidence, during this
time the appellant was absent on annual leave or sick leave
between 24 December 1997 and 27 January 1998 and was
suffering from stress.

By letter dated 16 January 1998 (see pages 150-151 (AB)),
Mr Munns replied—

(a) Complaining about letter warfare.
(b) Agreeing to have the industrial advocate present at

the meeting of 27 March 1998, but not necessarily at
other meetings.

(c) Making comment on defects in her performance.
(d) Asserting his perception of managerial rights.

By letter dated 23 January 1998 (see pages 152-153 (AB)),
the appellant replied—

(a) Referring to past activities and denying complaints
about her performance.

(b) Referring to the fact that her job career with the com-
pany was in jeopardy at the time.

By memorandum dated 24 February 1998 (see pages 154-
155 (AB)), Mr Munns replied, giving directions as to
maintaining and producing a prospects list.

By memorandum of 27 January 1998 (see page 156 (AB)),
telephone prospects were dealt with by Mr Munns, and fur-
ther by Mr Paul (see page 157 (AB)).

By letter of 4 February 1998 to the appellant (see pages 158-
159 (AB)), Mr Munns advised of 14 items which would be
dealt with at the meeting at 9.00 am on 27 March 1998, and
inviting her to provide agenda items. As a matter of fact, she
did not provide any agenda items. She did respond, by letter
dated 18 February 1998 (see pages 160-161 (AB)), in which
she—

(a) Alleged that four new items of concern were intro-
duced which were not in his first warning letter of
17 November 1997.

(b) Said that he had no right, as Managing Director, to
unilaterally vary her contract of employment.

(c) Sought particulars of her alleged shortcomings in re-
lation to certain listed tasks.

By memorandum dated 4 March 1998 (see pages 162-163
(AB)), Mr Munns made complaints, inter alia, about the small
number of her sales.

On 27 March 1998 at 9.00 am, the appellant, with her indus-
trial advocate, Mr Terence Crossley, attended a meeting said
to be a review meeting at the premises of the respondent.
Present also were Mr Kevin Munns and his co-director, Mr
Ronald Paul. The appellant’s evidence, again uncontradicted,
of what occurred was as follows—

1. The items in the agenda were discussed and she an-
swered the allegations, except in minor respects, with
particular regard to the insufficiency of sales (see
pages 89-97(TFI)). In particular, she disagreed with
the figures given her. There were nine items dis-
cussed.

2. She then wanted to raise her concerns and this was
not permitted by Mr Paul and Mr Munns. Her un-
controverted evidence was that she told Mr Munns
and Mr Paul that treatment of her there was abso-
lutely disgusting and that she thought that they no
longer wanted her to work for them.

3. Mr Munns and Mr Paul, on the uncontradicted evi-
dence, showed little interest in a letter from Ms
Payne.

4. They wanted to consider the matter and invited her
to see them on the following Monday without Mr
Crossley being present.

5. Mr Munns said that she was lying.
6. Mr Crossley said that he wanted to raise some con-

cerns and Mr Paul stood up to end the meeting. They
were not prepared to listen to their concerns.

7. The resignation letter was then handed over. It was
accepted with no question at all (see pages 97-
100(TFI)). Mr Crossley said that the relationship was
obviously “gone” because they were not willing to
talk about anything about which the appellant wished
to talk.

8. Mr Crossley asked them if they wanted her to leave
and that was accepted. He said “They were happy
for her to be terminated there and then, but no dis-
cussion about actual monies.”
The resignation letter was prepared by Mr Crossley
three or four days before the meeting. The letter was
prepared, on the appellant’s evidence, because the
review meeting was coming up, none of the matters
which she raised were being addressed and they had
made it clear by their actions that they did not want
her there. It was a relationship going nowhere. (She
said that in her resignation letter (see pages 164-166
(AB)).
She also said in evidence that she did not make the
decision to resign (see pages 102-103(TFI)), but was
being pushed into it. That evidence was not
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effectively undermined or diminished in cross-
examination.
It was decided to hand over the letter at the point in
the meeting when it was clear that they had no inten-
tion of discussing anything with her. Mr Crossley
was instructed to hand over the letter if necessary.
Mr Munns asked the appellant if she was resigning
and she said that it was because of their treatment.
She denied in evidence going to the meeting with
the intention of resigning.

The meeting, whilst it might have been called a review meet-
ing, was a meeting where her employment was in jeopardy.
That is what she was specifically warned was the position be-
fore the adjourned meeting of 18 December 1997. The
complaints which supported the warning letter and the letters
advising of the jeopardy to her employment referred to were
substantially the same complaints, all of which were denied
by the appellant. The threat of jeopardy to her employment
was never withdrawn.

There was evidence that Mr Munns was aggressive and the
criticisms of the appellant had never been made to her before
17 November 1997. The appellant complained of Mr Munns’
aggression. Her complaints in correspondence and her denials
were not contradicted. Her complaints and denials in corre-
spondence, for the most part, were coincidental with her
unshaken complaints and denials in evidence. There was no
contradiction of her evidence on oath.

The appellant, on the evidence, had no intention to resign.
Only when the continuing failure to consider her concerns was
perpetuated did she do so. She had, on her evidence, suffered
stress when it was acknowledged by the respondent’s direc-
tors that they wanted her to go. Mr Munns and Mr Paul did not
ask her to withdraw the resignation. They had, after all, warned
her that her employment was in jeopardy. The confirmation
that they wanted her to go was confirmation that the jeopardy
to her employment was a reality.

There is no evidence that terms of termination were agreed
and, even if they were, they were agreed only in the context of
the fact that she had been dismissed and would pursue that
matter in this Commission.

The appellant resigned only after no interest was shown in
her putting her concerns at the meeting, a meeting which was,
it was not denied, to consider her future as an employee. Cer-
tainly, her resignation notice was prepared beforehand, but her
evidence explained why. There was ample evidence of sys-
tematic written complaints by Mr Munns and Mr Paul sufficient
to purport to set the scene for an attempt to dismiss her.

Indeed, a feature of the meeting was a failure to listen to her
concerns; and which could and should have been held to have
been evidence of an attempt to force her to resign or a prelude
to termination.

In this case, there was no evidence that the allegations against
the appellant were true. There was evidence of denials and of
the allegations and of unrefuted evidence as to her version of
what occurred.

It was manifestly within the power of either director or both
of them to give evidence as to the matters raised by the appel-
lant in evidence. They did not. In the absence of evidence from
the respondent, the Commissioner should have directed her-
self that any inference favourable to the appellant, for which
there was ground in the evidence, might be more confidently
drawn when a person, presumably able to put the true com-
plexion on the facts relied upon as the ground for the inference
has not been called as a witness by the defendant; and the
evidence provided no sufficient explanation of his or her ab-
sence or evidence of concerns which the respondent had about
the appellant’s work performance (see Jones v Dunkel and
Another (op cit)). An inference was open to be drawn that
there was an intention on the part of the respondent that she be
dismissed.

The Commissioner also correctly found that the appellant
was upset and that her sense of grievance continued. The Com-
missioner found correctly. The Commissioner observed
correctly that the determinant of the question here was the
conduct of the employer. The Commissioner observed, too,
that the matter of whether the criticisms were fair or validly
based was not the determinant, nor was the sense of grievance
or the emotional state of the appellant.

It is necessary to observe, however, that criticisms which
are unfair or invalidly based, particularly if repeated, leading
to a justified sense of grievance, may well be evidence of an
intention to force an employee to leave employment. That was
the case here, on the evidence.

The Commissioner also correctly observed that the conduct
of the employer must be the cause of termination of employ-
ment, that is the dismissal. The Commissioner also observed
that, during the period from 17 November 1997 to 27 March
1998, the appellant was absent from work on various forms of
leave for a not inconsiderable period of time.

In my opinion, the Commissioner erred in saying that this
fact militated against her assertion as to a sustained pattern of
conduct, to force her to resign, because, whilst she was at work,
there was a sustained pattern of conduct. Some of the letters
of criticism, in response to her formal memoranda, were gen-
eral. However, the appellant was told in the letter of 17
November 1999 that her comments about that letter should be
in writing. If there were letter warfare it had begun at the re-
spondent’s initiative.

It is to be remembered, too, that that letter was a serious
warning letter which soon gave rise to a letter of 11 December
1997 advising the appellant that her employment was in jeop-
ardy. That letter could not be readily dismissed as a mere
response to her correspondence. That letter clearly necessi-
tated a reply in writing. It is also the fact that, whilst the
proposed meeting was called a review meeting, it was to be
held against a background of ongoing criticisms and the
undenied assertion that the appellant’s job was in jeopardy,
and in jeopardy at that meeting.

Whilst the letters and memoranda to the appellant were not
necessarily a bombardment, they were a series of letters con-
stantly criticising and complaining against the background of
an unwithdrawn threat of dismissal.

There is another matter to which I should advert. The Com-
missioner found that there was not a change of the appellant’s
contract of employment because the changes in her duties were
not as significant as she suggested. Given her existing duties
which included clerical work and the nature of the new duties,
it was open to find that they were not so significant as to war-
rant a finding that there was a unilateral change in her
employment, although some were added duties.

However, the Commissioner did not find that that affected
her credibility, nor would it necessarily do so. The Commis-
sion made no finding that the appellant’s denial of the
allegations against her were untrue and did not doubt her cred-
ibility; nor, on a fair reading of the evidence and having referred
to the failure of the respondent to contradict her, was it prop-
erly open to the Commissioner to do so.

I now turn to the events of 27 March 1998.
The Commissioner concluded, on the evidence, that the re-

spondent, having raised concerns about the appellant’s
performance on 17 November 1997, thereafter set about re-
viewing the situation up to and including its conduct at the
meeting of 27 March 1998 and that its intention to pursue that
review was further pre-empted by the action of resignation.

The letter made it clear that since 17 November 1997, by
introducing new criteria, particularly in regard to clerical du-
ties, that her contract of employment was being “frustrated”
or that she was being constructively dismissed.

The appellant alleged that this had caused a reduction in her
“actual and real productivity and client contact time”. She
denied any substantial deterioration in performance and makes
answers to the allegations against her which follow her de-
tailed refutations of 21 November 1997.

The appellant’s letter of 27 March 1998 advised that she did
not wish to work in an environment where she was continu-
ally faced by warning letters and that the respondent’s actions
had “forced me out of the job I had with Laurens & Munns”.
She then said, having been forced out, that she did not wish to
continue that employment. However, read in the context of
the whole of the letter, she is making it clear that she is being
forced out. There is no direct evidence to refute that. Refuta-
tion is sought to be found within correspondence and the
appellant’s evidence.

The letter made it clear that no agreement was reached, ex-
cept by giving reduced notice, but the right to refer the matter
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to the Commission was sought to be preserved. Something
was sought to be made of the undisputed fact that the letter
was written in advance and that there was a discretion given
by the appellant to Mr Crossley to use it or not. It is clear that
the letter, which constituted a resignation, purported to be the
final act of a dismissal by the employer. This occurred after
the directors of the respondent failed to listen to the appel-
lant’s concerns and, even after the letter was produced and an
opportunity given to them to say that they did not wish her to
resign whilst her employment was in jeopardy, the respond-
ent’s directors said that they wanted her to go.

There is nothing in the principles in Devries and Another v
Australian National Railways Commission and Another [1992-
1993] 177 CLR 472 (HC) or Abalos v Australian Postal
Commission [1990] 65 ALJR 11 as explained by State Rail
Authority of New South Wales v Earthline Constructions Pty
Ltd (in liq) (1999) 73 ALJR 306.

That the letter of resignation was prepared beforehand, to be
used only if it were necessary, is the most reasonable interpre-
tation to put on the events which occurred, and was indeed the
evidence. That it was used in regard to a threat of dismissal
supported by a course of conduct directed to achieving dis-
missal is a reasonable inference.

In my opinion, when there was a course of conduct which
caused stress to the appellant and which consisted of making
complaints about her conduct; which commenced with a letter
of warning and was conducted, for the most part, with the
threat of dismissal hanging over her head; and where her re-
quests to be properly heard were not properly entertained, or
at all; where the criticisms were, for the most part, on the evi-
dence, unfair and unsubstantiated; when this course of conduct
continued until the last meeting when her concerns were not
heard and when the question of her stress seems to have been
of no instance, and when there was no denial, in evidence or at
all, that a dismissal was intended; and, indeed, effected by the
respondent’s acts of commission and omission, then it is a fair
inference that a dismissal by the employer was intended. It
was achieved. (As to the ability of the Full Bench to draw
inferences, see Warren v Coombes [1979] 142 CLR 531 (HC).)

In cases of “constructive dismissal” so called each case turns
on its own facts. Very often, a constructive dismissal by its
very nature is unfair. I would amplify what I said above citing
The Attorney-General v WA Prison Officers’ Union (IAC) (op
cit).

A dismissal in which the action of an employer is the princi-
pal contributing factor leading to the termination of
employment is a constructive dismissal; Put another way, the
employee is dismissed if he/she is given no option but to leave.

Where an employee does not fairly consent to the termina-
tion, then the termination is a dismissal (see Tranchita v
Wavemaster International Pty Ltd (FB) (op cit) at pages 1892-
1893).

In this case, the conduct was such as to force the appellant to
resign. She did not fairly consent to the termination of em-
ployment, for the reasons which I have expressed. There was
no consent to termination in any real sense. The employer’s
conduct was the principal contributing factor to effecting the
dismissal. In Cargill Australia Limited, Leslie Salt Division v
FCU (IAC) (op cit) there was an agreement to terminate which
included better terms than the employee would otherwise have
received. Cargill Australia Limited, Leslie Salt Division v FCU
(IAC) (op cit) is therefore distinguishable on those grounds.
There was therefore a dismissal.

The Commissioner failed to so find a dismissal when there
was adequate evidence upon which she might so find. The
Commissioner should have found that there was a dismissal
and erred in not so doing. The Commissioner should have found
that there was jurisdiction but failed to do so.

NATURAL JUSTICE

There was a submission that the appellant had been denied
natural justice. I did not and do not understand that submis-
sion. The appellant had every opportunity to put her case and
did so. The respondent was not required to adduce written or
oral evidence if it did not wish to. That ground is not made
out.

EVIDENCE
As to the evidence of Dr Hagan or Ms Payne, that evidence

was not relevant, and, in any event, its exclusion was not ma-
terial to the result of the application.

COSTS
In terms of the principle in Brailey v Mendex Pty Ltd trad-

ing as Mair and Co Maylands 73 WAIG 26 (FB), there was no
extraordinary circumstance justifying an order for costs. That
will be apparent from what I have said above. The appellant
should have succeeded. The exercise of discretion miscarried
in that respect in the making of an order for costs, and I would
quash the order for costs.

DISCOVERY
The order for discovery and/or inspection seemed to me to

have been made in error. The documents were irrelevant. How-
ever, it seemed to have, and could not have, any influence on
the outcome, and to consider the matter in any detail is not
necessary.

Suffice it to say, that, until further consideration of the ques-
tion is necessary, in dealing with confidential documents and
communications, the Commission at first instance was bound
by the reasons for decision of the Full Bench in ALHMWU
and Others v Western Australian Hotels and Hospitality Asso-
ciation (Inc) and Burswood Resort Hotel (FB) (op cit), where
the question was widely enough canvassed by the Full Bench
to cover this situation and the rights of principals and agents
under the Code of Conduct, Rules 3 and 4.

I am not persuaded that the appeal, as it lies on that point, is
a question which is in the public interest, at least in the context
of this present appeal and being referred to ALHMWU and
Others v Western Australian Hotels and Hospitality Associa-
tion (Inc) and Burswood Resort Hotel (FB) (op cit).

CONCLUSIONS
I have considered all of the evidence and all of the submis-

sions. For those reasons, I would dismiss appeal No 1502 of
1998.

For those reasons, I would uphold appeal No 2176 of 1998.
I would quash the decision. The application could then pro-
ceed to be heard and determined on its merits.

CHIEF COMMISSIONER W S COLEMAN: I have had
the opportunity of reading the draft reasons of the Hon. Presi-
dent. With respect I am unable to agree with his decision in
Appeal No. 2176 of 1998.

Although Ms Pisconeri, the appellant tendered her resigna-
tion from employment with the respondent, it was argued that
because of the employer’s behaviour she had no real alterna-
tive. The application pursuant to section 29(1)(b)(i) of the Act
alleging unfair dismissal was met by the respondent refuting
that a dismissal had taken place and an application that the
matter be dismissed under section 27 of the Act on the basis
that documents filed by Ms Pisconeri disclosed that she had
resigned. The Commission at the first instance found that docu-
ments filed by the appellant were fatal to her claim that her
resignation was in fact a dismissal. The Commission went on
to find that the appellant’s own evidence confirmed this con-
clusion. An order dismissing the application was made under
section 27(1)(a)(i) and (ii) of the Act together with $4,000 in
costs to the respondent. This Order and that which issued in
an interlocutory matter are both matters under appeal.

The central issue is whether the Commission in the first in-
stance erred in finding that the appellant had resigned and was
not dismissed from her employment. That is a question of fact
to be determined having regard for all of the circumstances of
the case. A dismissal by the employer may result where “an
employer has followed a course of conduct with the deliberate
and dominant purpose of coercing a worker to resign” (Attor-
ney General v Western Australian Prisons Officers Union of
Workers (1995) 75 WAIG 3166 at 3169 per Rowland and
Anderson JJ). The appellant bears the onus of establishing that
the employer’s behaviour left her no option but to resign.

The evidence before the Commission in the first instance
was that the appellant’s letter of resignation had been prepared
three or four days prior to being handed to the respondent and
that the meeting at which this occurred, did not, on the Com-
missioner’s view, reveal any conduct by the employer which
could be construed as “initiating” the resignation.
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In the face of Ms Pisconeri’s failure to respond to an earlier
invitation to identify any matters which she wished to raise at
the meeting with her employer (which had previously been
deferred at her request), the Commissioner found that the ap-
pellant’s position was not credible in the circumstances.
Furthermore, the Commissioner found that the terms of the
appellant’s letter of resignation which included the conclusion
that the working relationship had become irretrievable, that
she was charging the respondent with frustrating the contract
of employment and with constructive dismissal and express-
ing disappointment that the opportunity was not taken to discuss
the terms of a “possible out of court settlement”, undermined
the integrity of the appellant’s position that the resignation
was a direct consequence of the respondent’s conduct.

However, the Commissioner’s consideration of the respond-
ent’s conduct which was critical to the determination of the
matter, was not confined to the circumstances under which the
letter of resignation was tendered. The appellant’s evidence
that the respondent had effected significant changes to her
duties in the months prior to the meeting wherein the resigna-
tion was tabled was rejected by the Commissioner. Indeed the
fact of considerable periods of absence from work by the ap-
pellant was found to militate against assertions as to a sustained
pattern of conduct by the respondent for the purpose of forc-
ing resignation. As to an alleged attack on the appellant by a
continuous bombardment of letters and memoranda by the re-
spondent, the Commissioner found on the evidence before her
that apart from the initiating letter which levelled criticism at
the appellant’s performance, subsequent communications to
her were in response to those initiated by the appellant herself.
The Commissioner concluded that having raised concerns
about the appellant’s performance, the respondent set about
reviewing the situation. This was the intention pursued by the
respondent and not one which should be construed as a course
of conduct with the deliberate and dominant purpose of coerc-
ing the appellant to resign.

Finally, the Commissioner found that in negotiating the terms
of her resignation that was a relevant consideration in con-
cluding that the conduct of the respondent was not such, at
that point, to strike at the heart of the contract and leave her
with no other option but to resign.

The general principles governing appeals are set out in House
v King (1936) 55 CLR 499 and Norbis v Norbis (1986) 161
CLR 513. In particular, where the findings of fact which were
made by the Commission at first instance are challenged, the
advantage that the Commissioner enjoyed in seeing and hear-
ing witnesses should not be disturbed unless the Commission
misdirected itself as to the evidence or misused the advantage
which it had in hearing the witnesses at first instance (Devries
v Australian National Railways Commission (1992-93 177
CLR 472). However, this does not mean that the Full Bench is
deprived of the opportunity to review the factual conclusions
(Ahmedi v Ahmedi (1991) 23 NSWLR 288). This is particu-
larly the case where credibility of one witness is not being
tested against that of another.

The issue of whether or not the applicant resigned of her
own free will was considered within the context of an applica-
tion by the respondent pursuant to section 27 of the Act. The
Commissioner went beyond the documents upon which that
application was based and heard from Ms Pisconeri. The fact
that the letter of resignation was prepared some days prior to it
being tendered was established as a matter of fact. The con-
clusion that there was nothing in the respondent’s conduct at
the meeting which left Ms Pisconeri with no option but to
resign was open to the Commission at first instance. This was
accepted by the Commissioner given the interchange that took
place at that time between the parties and the proposal by the
respondent to review information that the appellant could pro-
vide by way of her diary record. Furthermore, the terms of the
letter of resignation were found to have undermined the ap-
pellant’s credibility. Again that conclusion was open to the
Commissioner at first instance on the evidence.

The evidence as to the extent of changes to the appellant’s
duties over the months prior to the termination of employment
and opportunities afforded Ms Pisconeri to raise issues when
she was informed her performance was under review enabled
the Commissioner to conclude as she did that there had not
been a course of action by the respondent designed to coerce

the appellant into resigning. That was open t the Commis-
sioner on the facts as determined by her and on an assessment
of the evidence.

I consider that the Commission at first instance did not err
in failing to conclude that the appellant had discharged the
onus of establishing that her resignation constituted a dismissal.
This element of the appeal should be dismissed.

As to the appeal against the order for costs against the ap-
pellant, the Commission applied the general policy identified
in Brailey v Mendex Pty Ltd trading as Mair and Co. (1992)
73 WAIG 26 that they ought not be awarded except in extreme
cases. The Commissioner at first instance noted that consid-
eration of costs, within the limits of what is allowable under
section 27(1)(c) must be made pursuant to section 26 of the
Act. In this respect costs are not a penalty but reflect what is
fair and reasonable in all of the circumstances given the ex-
penses incurred. Those circumstances were identified and there
is nothing to conclude that the discretion miscarried.

With respect I agree with the Hon. President’s decision in
Appeal 1502 of 1988.

I would dismiss the appeals.
COMMISSIONER A R BEECH: The Commission at first

instance concluded that Ms Pisconeri’s resignation was not
capable of constituting a dismissal for the purpose of section
29(1)(b)(i) of the Act. She did so after hearing Ms Pisconeri’s
evidence and in response to an application from the respond-
ent pursuant to s.27(1)(a) that the matter be struck out.

The Commission at first instance correctly observed that in
principle, a resignation may constitute a dismissal for the pur-
poses of the Act (Attorney General v WA Prison Officers’ Union
of Workers (1995) 75 WAIG 3166 per Rowland and Anderson
JJ; 62 IR 225). In this matter, Ms Pisconeri alleges that the
respondent has followed a course of conduct with the deliber-
ate and dominant purpose of coercing her to resign. If the
evidence reveals such a course of conduct and the employee
resigns, the resignation will constitute a dismissal (ibid.). The
Commission at first instance correctly observed that it is the
conduct of the employer, not the employee, which is therefore
critical. It is trite to observe that the fact that an employee may
feel stressed at work will not of itself demonstrate that the
employer has followed a course of conduct with the deliberate
and dominant purpose of coercing an employee to resign (see
for example Klemm v Darg Pty Ltd (1996) 76 WAIG 2019 at
2020).

The learned Commissioner’s reasons state sufficiently the
basis for the conclusion which she reached. Whilst the Com-
mission at first instance may not have referred in her Reasons
for Decision to each portion of the evidence given by Ms
Pisconeri, it was not necessary for her to do so (FMWU v Fed-
erated Clerks Union and others (1985) 65 WAIG 2033 at 2034).
She noted the nature of the respondent’s business and that Ms
Pisconeri had been employed by the respondent for nearly 4½
years. On 17 November 1997 the respondent had met with Ms
Pisconeri and identified concerns it had about her work per-
formance. These concerns were confirmed in writing. The
respondent indicated what improvements in her performance
it saw as necessary and set a subsequent review date “to re-
view your employment with Laurens and Munns” for the 18
December. Ms Pisconeri replied to that letter on 21 Novem-
ber. The respondent, in turn, replied to Ms Pisconeri on 11
December and in doing so noted that due to her being absent
for several days on sick leave and the approaching Christmas
and annual leave period, the review date was deferred until 27
February 1998. In turn, that date was postponed to 27 March
1998 at Ms Pisconeri’s request. It was at the meeting of 27
March that Mr Crossley, with the authority of Ms Pisconeri,
tendered Ms Pisconeri’s letter of resignation.

The Commission correctly observed that it was Ms Pisconeri
who bore the onus of proving her claim that the respondent
followed a course of conduct which had a deliberate and domi-
nant purpose of coercing her to resign. The Commission at
first instance concluded that the onus was not discharged and
I have been unable to discern any error on the part of the Com-
mission. The letter of 17 November which gave Ms Pisconeri
a first warning is hardly proof of such a course of conduct. It
is a step in proceedings available to an employer where it be-
lieves that the work performance of an employee requires
improvement. Indeed, it has long been held that procedural
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fairness towards an employee obliges an employer to formally
put its concerns to the employee so that the employee is given
both an opportunity to respond and to improve her or his work
performance.  Whilst it is clear from the evidence that Ms
Pisconeri disagreed with some, but not all, of the issues raised
by the respondent in the warning letter, I am not persuaded
that the issuance of a written warning demonstrates a course
of conduct by the respondent as alleged. If the respondent in-
tended to rely upon its perception of Ms Pisconeri’s
performance to review her employment, it could be validly
criticised for not drawing those perceptions to her attention.
Ms Pisconeri was invited speak with the respondent if she had
any items of grievance or any matters she wished to discuss.
She was requested to put in writing any comments about the
concerns set out in the letter.

Further, the two letters from the respondent to Ms Pisconeri
of 11 December and 16 January were in reply to Ms Pisconeri’s
responses. Ms Pisconeri wrote in response to the first letter of
warning a comprehensive reply taking issue with a number of
matters. Ms Pisconeri would be on stronger ground to argue
that the respondent was following a course of conduct if its
two items of correspondence had been written solely at the
respondent’s initiative. The fact that they were not written at
the respondent’s initiative weakens any argument that those
two items support the claim that the respondent followed a
course of conduct which had a deliberate and dominant pur-
pose of coercing Ms Pisconeri to resign. It is not a matter of
whether or not there was a “paper warfare”. It is a matter of
considering the respondent’s conduct. The fact that in the let-
ter of 11 December the respondent referred to its observations
of the performance of Ms Pisconeri’s duties to date is to be
seen in the context of it replying to Ms Pisconeri.

Furthermore, the fact that the respondent agreed to postpone
the review meeting at the request of Ms Pisconeri is a matter
that is to the respondent’s credit and militates against the con-
clusion urged upon the Commission regarding the employer’s
conduct.

Reliance was placed by Ms Pisconeri upon what she de-
scribed as being changes to her contract of employment. This
a reference to additional duties regarding sales ledger books,
daily report call sheets, call backs to clients and the like which
she states were not part of her contract of employment. A
change to the content or the status of a job may of itself be a
dismissal but the change must be a significant change: Hart v
Robowash (1997) 77 WAIG 1530 at 1531. The evidence of
Ms Pisconeri at pages 117 of the transcript and following sug-
gests that the changes were not in fact as significant as
suggested in the submissions made on her behalf. That was
the conclusion of the Commission at first instance. If the
changes to her contract were not significant then they are not
available to assist her in her argument that they were part of a
course of conduct which had a deliberate and dominant pur-
pose of coercing her to resign.

The letter of resignation was tendered on behalf of Ms
Pisconeri at the meeting in March. The evidence before the
Commission at first instance revealed that the conclusion of
that meeting was a request by the respondent for Ms Pisconeri
to leave her diary behind over the weekend so that the re-
spondent’s concerns could be reviewed by Mr Laurens and
Mr Munns over the weekend and they would be in contact
with her the following Monday. At that point, the position in
which Ms Pisconeri found herself could hardly be described
as a position from which she had no alternative other than to
resign. There was nothing in the conduct of the respondent at
that meeting which required Ms Pisconeri to resign. Although
Ms Pisconeri complains that the respondent was not receptive
when she had wanted to raise some of her own concerns with
the respondent at the end of the meeting her own evidence
does acknowledge that she did not seek to put matters on the
agenda prior to the meeting. That failure reduces the force of
the submission that the lack of interest shown by the respond-
ent is due to its “course of conduct”.

The respondent had advised Ms Pisconeri that her employ-
ment was in jeopardy. It did so as part of its written warning to
her. However, it goes too far to suggest that an employer giv-
ing an employee a written warning regarding the future of the
employee’s employment and setting a future review date pro-
vides a firm foundation for the employee’s consequent

resignation to constitute a dismissal. What is required is con-
duct on the part of the employer which is “plainly inimical” to
a continuation of the contract of employment (Blaikie v SA
Superannuation Board (1995) 64 IR 145 at 163; 65 SASR 85
at 102). I have considerable difficulty with the proposition
that an employer who embarks upon a formal warning or proc-
ess of review of an employee’s employment is acting in a
manner which is “plainly inimical” to a continuation of the
contract of employment when the authorities suggest that an
employee who is under consideration for termination should
be warned that in the absence of a significant improvement in
the employee’s performance, termination may follow (see for
example Margio v Fremantle Arts Centre Press, (1990) 70
WAIG 2559 at 2561).

It is clear from the fact that Ms Pisconeri’s letter of resigna-
tion was prepared some 3 or 4 days prior to the meeting in
March that Ms Pisconeri, at her own initiative, took the view
that she would resign at the meeting in March if the circum-
stances warranted it. As the Commission at first instance
observed, Ms Pisconeri had been upset as a result of the meet-
ing of 17 November and the subsequent letter and her sense of
grievance continued. However, the conduct of the respondent
did not, and could not, permit the conclusion to be reached
that it had followed a course of conduct with the deliberate or
dominant purpose of coercing Ms Pisconeri’s resignation. The
matters raised by the respondent and which were listed in the
warning letter cannot all be characterised as without substance.
Ms Pisconeri’s reply of 21 November acknowledges, with or
without qualification, that she had forgotten to update the sales
ledger book, had sometimes forgotten to comply with call-
backs on new clients, forgot to make a prospect list, was not
(by implication) complying with start and finish times, that
she had parked her motor vehicle on the ramp and would be
more careful in relation to the making of personal telephone
calls. She certainly disputed the respondent’s comments re-
garding Daily/Weekly reports, insufficient sales and
Prospecting. However, from Ms Pisconeri’s own letter it can-
not be held that the matters set out in the respondent’s letter of
warning were without substance. The fact that they did have
substance means that the respondent can hardly be validly ac-
cused of following a course of conduct with the deliberate or
dominant purpose of coercing Ms Pisconeri’s resignation by
issuing her with a formal letter of warning. In the absence of
Ms Pisconeri being able to demonstrate such conduct, her res-
ignation could not constitute a dismissal and the Commission
at first instance did not err in the conclusion which it reached.

I would therefore dismiss the appeal as it relates to the find-
ing of the Commission that there was no dismissal for the
purposes of the Act.

The final matter of substance goes to the awarding by the
Commission at first instance of costs of $4,000.00 against Ms
Pisconeri. The principle is clear that the Commission will only
award costs where the circumstances are extreme: Brailey v
Mendex Pty Ltd t/a Mair & Co (1992) 73 WAIG 26 at 27. The
Commission applied that principle. There have been some
examples of costs having been given in the past, but these
examples do not of themselves detract from the fundamental
principle established by the Full Bench in Brailey. Whether a
particular case is “extreme” is a matter for judgment on the
facts of each case. Certainly an application to the Commission
alleging an unfair dismissal when the employment in fact ended
by the tendering of a resignation is not usual. Prima facie, a
dismissal is not a resignation. Nevertheless, the recognition
that it can be regarded as a dismissal means that it will be a
matter of fact for the Commission in each case to decide
whether it can amount to an unfair, harsh or oppressive dis-
missal for the purposes of the Act. Whether a case can be
regarded as “extreme” will therefore go not to the nature of
the claim but the extent to which there was evidence upon
which a positive finding could be found. The Commission at
first instance concluded that there was not and, with respect, I
do not believe an error has been demonstrated in her reason-
ing and I would not interfere with her finding.

For those reasons I would dismiss the appeals.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
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HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER A R BEECH.

22 October 1999.

Order.
THESE matters having come on for hearing before the Full
Bench on the 19th, 20th and 29th days of July 1999, and hav-
ing heard Mr T C Crossley, as agent, on behalf of the appellant
in appeal No 1502 of 1998 and Mr B Stokes, as agent, on
behalf of the appellant in appeal No 2176 of 1998 and Mr A L
Drake-Brockman (of Counsel), by leave, on behalf of the re-
spondent, and the Full Bench having reserved its decision on
the matter, and reasons for decision being delivered on the
22nd day of October 1999 wherein it was found that the ap-
peals should be dismissed, it is this day, the 22nd day of October
1999, ordered that appeals No 1502 of 1999 and No 2176 of
1999 be and are hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pina Julia Pisconeri
(Appellant)

and

Laurens & Munns Incorporating Munns Nominees Pty Ltd
ACN 008 835 247 and George Laurens (WA) Pty Ltd

ACN 009 118 950
(Respondent).

No. 1502 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER A R BEECH.

20 November 1998.

Order.
THIS matter having come on for hearing before the Full Bench
on the 20th day of November 1998, and having heard Mr T C
Crossley, as agent, on behalf of the appellant and Mr A Drake-
Brockman, (of Counsel), by leave, on behalf of the respondent,
and the appellant having sought leave to have the hearing and
determination of the appeal adjourned sine die, and the

respondent having consented to such an application, and the
parties herein having consented to waive the requirements of
s.35(4) of the Industrial Relations Act 1979 (as amended), it is
this day, the 20th day of November 1998, ordered by consent
that appeal No 1502 of 1998 be and is hereby adjourned sine
die.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dianne Elizabeth Sulman
(Appellant)

and

Waratah Child Care Centre
(Respondent).

No. 149 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER C B PARKS.
COMMISSIONER P E SCOTT.

15 October 1999.

Reasons for Decision.
THE PRESIDENT: This is an appeal brought pursuant to s.49
of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) against a decision of the Commis-
sion, constituted by a single Commissioner and made on 14
January 1999, whereby the Commissioner ordered that the
application of the abovenamed appellant employee claiming
unfair dismissal under s.29(b)(i) of the Act be discontinued.

It is against that decision that the appellant now appeals on
the following grounds (as amended)—

GROUNDS OF APPEAL
“1. The Commissioner mis-exercised his discretion in

ordering that the application be discontinued.
2. Further, or in the alternative, the Commissioner, af-

ter granting a further extension of time for the filing
of the Declaration of Service beyond the notice given
on 16 December 1998, failed to give notice of the
intention to proceed with the discontinuance of the
application.

Orders sought
1. That the matter be re-listed at the direction that the

Applicant within 7 days of the date of this Order file
with the Commission a Declaration of Service.

2. That within 28 days of the date of this Order, the
Respondent file with the Commission an answering
statement.

3. That the Applicant and Respondent attend a Concili-
ation conference at a date and time to be set by the
Commission.”

BACKGROUND
(1) An application made by the appellant, pursuant to

s.29(b)(i), alleging the unfair dismissal of the applicant (the
abovenamed appellant) by the respondent and seeking relief
was filed on 20 November 1998 in the Commission (see page
1 of the appeal book (hereinafter referred to as “AB”)).

(2) There is an internal memorandum of this Commission
which bears notes in relation to a number of dates for file No
2073 of 1998 (which was the file at first instance relating to
the appellant’s application) (see page 5 (AB)) as follows—

(a) “7/12/1998 2.30 PM RANG APPLICANT. NO RE-
SPONSE.”

(b) “10/12/1998 RANG APPLICANT. NO RE-
SPONSE”
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(c) “11/12/1998 FORWARDED ON FOR CONSID-
ERATION”

(3) (a) I have had recourse to the file of application No 2073
of 1998 (after advising the parties in open court).

(b) The matter, at first instance, was allocated by the Chief
Commissioner to Commissioner Beech on 14 December 1998,
although there was no evidence of service at that time and no
answer filed.

(4) On 16 December 1998, the Associate to Commissioner
Beech, Ms Susan Tonge, wrote to the abovenamed appellant,
then the applicant, at the address for service provided on the
application, “18 Everlasting Gardens, Mirrabooka 6061”, for-
mal parts omitted, in the following terms—

“The above application has been allocated to Commis-
sioner A.R. Beech.
The Commission is not able to deal with your application
if it has not been served upon the respondent Waratah
Child Care Centre. You should have served your applica-
tion upon the respondent forthwith after it was filed on
20 November 1998. This is clearly stamped on the appli-
cation. The Commission notes that you have not filed a
Declaration of Service of the application. Unless you file
a Declaration of Service within 7 days confirming that
you have served the application then your application will
be discontinued.”

That order was made pursuant to Regulation 75.
(5) No declaration of service was filed and on 14 January

1999, the Commission made the decision in the form of an
order, the terms of which I have referred to above and which
is now appealed against.

(6) The appellant sought upon the hearing of the appeal to
adduce evidence on affidavit.

(7) (a) The Full Bench gave leave to adduce such evidence
pursuant to s.49(4) of the Act and its interpretation in FCU v
George Moss Ltd 70 WAIG 3040 (FB).

(b) The evidence was admitted as fresh evidence because it
was not before the Commission at first instance, was credible
evidence, could not have been procured for the hearing of the
first matter because the appellant was not able to do so and
was capable of achieving a result favourable to the appellant.

(c) The Full Bench did not allow Ms Sulman to file an affi-
davit in reply to affidavits sworn and filed on behalf of the
respondent.

(d) However, affidavits by Mr Narsey Polra, a director of
Waratah Child Care Centre Pty Ltd, which traded as Waratah
Child Care Centre and which should, therefore, have been
named as the respondent, and Ms Susan Reese Tonge, the
Associate to Commissioner Beech, were filed in reply to the
affidavit of the appellant.

(8) (a) By virtue of Regulation 21 of the Industrial Relations
Commission Regulations 1985 (hereinafter referred to as “the
Regulations”), an application for relief under s.29(b) of the
Act shall include a statement, in summary form, of the mate-
rial facts on which the applicant relies and specify the nature
of the relief sought.

(b) In addition, there shall then be returned to him/her
stamped copies of the application and a copy of the applica-
tion, which, together with its attachments, is then served on
each respondent.

The Registrar is required by Regulation 8(3) to endorse on
the application whether an answering statement is required
and, if so, in what time. Otherwise, an answer is to be filed
within 21 days of the date of service of the application (see
Regulation 8(4). That endorsement was made. There was also
a notation on the application that service occur forthwith, which
is what the Regulations (Regulation 91) provide, in any event.

(c) That is different from the general provision relating to
applications (see Regulation 8 of the Regulations).

(d) (i) The Registrar is required, upon and after the filing of
an application in the Commission, to take such action in re-
spect of the application as the Chief Commissioner, either
generally or in the particular case, may direct (see Regulation
9 of the Regulations) and, unless directed otherwise, the Reg-
istrar should present each application to the Chief
Commissioner for allocation. That seems to have been done

in this case. That is, the matter was presented for allocation,
and allocated, but there appears to be no particular directions
otherwise from the Chief Commissioner.

(ii) Unless he is directed otherwise, when the Registrar is
satisfied that procedures necessary to enable the matter to be
listed for hearing, including when appropriate, the procedures
referred to in s.29A(2), (3) and (4) of the Act have been com-
plied with, he shall present each application to the Chief
Commissioner for allocation. It is not clear from the record
that he was directed otherwise.

(9) By virtue of Regulation 89(1) of the Regulations, the
party by or on behalf of whom any notice of document is filed
or issued in a proceeding before the Commission shall forth-
with (my underlining) thereafter, effect service upon other
parties entitled to be served unless the Commission otherwise
directs.

(10) Regulation 89(2) prescribes modes of service.
(11) Regulation 91 reads as follows—

“(1) Where service of any document is required under
the Act or these regulations proof of such service
shall be given by statutory declaration in accordance
with Form 2 filed in the office of the Registrar within
7 days of the date upon which service is effected
unless the date given for the hearing of the matter is
within that time in which case the proof of such serv-
ice shall be given not later than the date for the hearing
of the matter to which the document relates.

...”
(12) Proceedings are not generally referred until an applica-

tion is filed and then served on the other party.
(13) Ms Sulman’s evidence was that—

(a) The Legal Aid Commission helped her to complete
her application form.

(b) “Served by” was stamped on the application form
which, because of her distressed condition, she did
not read.
At the time when she filed her application, she was
told by an officer of the Commission that she had to
complete a form called a “declaration of service” to
declare that she had served the application on the
respondent. Her understanding was that she had to
give the application to Narsey Polra along with the
declaration of service which she had to sign. She was
unaware that she had to return the declaration of serv-
ice to the Commission.

(c) After she filed her application, she did try several
times up until 24 December 1999 to contact Mr Polra
or to find out where documents could be served on
him.

(d) She was depressed and in a bad way at this time and
was unable to cope with many things, and this, on
her evidence, was also the case when she made the
application.

(e) Indeed, she was taking prescribed medication for
depression. The evidence that she was suffering de-
pression was supported by medical evidence
exhibited to her affidavit.

(f) She received a letter from Ms Susan Tonge dated 16
December 1998. She then spoke to a person whom
she believed to be Susan Tonge by telephone. She
explained that she was unable to serve Mr Polra be-
cause he was in Sydney on holidays.

(g) The lady explained that she could send it by post to
the Waratah Child Care Centre.

(h) The appellant decided to serve the application per-
sonally.

(14) On 24 December 1998, according to her affidavit, she
drove to a police station to get a Justice of the Peace, thinking
that the declaration had to be signed before she actually served
the documents. She then put both documents in an envelope,
drove to the respondent’s premises, and a friend of hers, Mr
Laurie Donnelly, went in and gave the documents to one
Marianne Heredia, who then came out to her and told her that
Mr Polra was in Sydney, but that she, Ms Heredia, would give
the documents to him when he came back.
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(15) Thinking that she had done everything that she was
required to do, the appellant then went home and waited to
hear from the Commission.

(16) The appellant spoke, she was not sure when, to some-
one at the Commission who rang her asking where the
declaration of service was and who told her that she had to
complete a declaration of service form which duly arrived about
two or three days later, this having been forwarded to her by
the Commission.

(17) On 8 January 1999, which was the first day she felt
well enough to go out of the house, the appellant went to sign
the declaration. On 9 January 1999, she posted the declaration
of service to the Commission.

(18) The appellant heard no further until she received an
order from the Commission saying that the application had
been discontinued. She was very upset because she believed
that she had received an extension of time within which to
declare the declaration of service and forward it to the Com-
mission. That evidence was not contradicted except by an
affidavit sworn by Susan Tonge saying that she had not spo-
ken to the appellant. That is not a direct contradiction of the
appellant’s evidence because the appellant spoke to someone
whom she thought was Susan Tonge. It was not submitted that
the appellant did not speak to someone at the Commission.
The evidence of Mr Narsey Polra deposed by affidavit sworn
on 28 May 1999 did not contradict the appellant’s evidence in
any material aspect.

The appellant’s evidence was not challenged and I accept it.

ISSUES AND CONCLUSIONS
The first question is whether there was a miscarriage of the

Commissioner’s discretion in his ordering that the application
be discontinued. It is quite clear that there were valid reasons
why there was a delay in service. This arose because the ap-
pellant who was suffering from depression and because the
appellant was a lay person who obviously had difficulties with
procedural matters, which is not an unusual situation with per-
sons inexperienced in matters of legislation.

In addition, on her evidence, which I accept, it not having
been challenged or contradicted, I find that the appellant
thought that she had an extension of time within which to file
the declaration of service. I find, too, that she caused the ap-
plication to be served, and that she served the declaration of
service at the same time and she did this because she was con-
fused as to what she had to do. It is clear that she took all steps
which she thought that she had to take.

I also accept that the appellant took the trouble to make con-
tact with the Commission as a result of which, thinking that
she had an extension of time, she made a fresh declaration of
service on 8 January 1999 and posted the same to the Com-
mission. The declaration did not reach the file. That is not
denied.

The evidence of what she did, in fact, was not before the
Commission at first instance. It is now before the Full Bench
as fresh evidence. Had it been before the Commission at first
instance, the Commission would clearly, for the reasons I have
expressed above and should, as a matter of equity, good con-
science and the substantial merits of the case, have been
required, as a sound exercise of discretion, to extend time within
which to file the declaration of service. That is because it would
have been clear to the Commissioner. It is not clear either that
the matter came before the Commission in compliance with
Regulation 9.

It is, of course, correct that s.27(1)(m) of the Act enables the
Commission to correct, amend or waive any error, defect or
irregularity, whether in substance or in form. However, no
decision was made to that effect when it could have been made
had the applicant been before the Commission.

For those reasons, the Commissioner’s discretion miscar-
ried in terms of House v The King [1936] 55 CLR 499 (HC).
The Full Bench is able to substitute its decision for that of the
Commission at first instance, and I would do so and quash
that decision.

SERVICE AND PROCEDURAL FAIRNESS
Once an answer is filed a person is not required to prove

service. At the time when the matter came before the Com-
mission, there was no proof of service. The date of the

Commission’s letter requiring the filing of a declaration of
service was forwarded before twenty-one days had expired
for the filing of an answer, even if service had occurred. The
letter was forwarded to the appellant before she had served
the document.

The application was effectively being dismissed for want of
prosecution because service did not occur forthwith. This is
where case management overcame the administration of jus-
tice (see Queensland v J L Holdings Pty Ltd (1997) 71 ALJR
294). That required the Commission not to exercise its discre-
tion without giving the party a chance to be given a reasonable
opportunity to be heard. That did not occur. The appellant
would then have been given an extension of time within which
to serve the document and file a declaration had she been heard,
or the Regulations might have been waived in their operation
by virtue of Regulation 92 or Regulation 93.

The appellant was wrongly deprived of an opportunity to be
heard and of the possibility of success with an application to
extend time which, under Stead v State Government Insur-
ance Commission [1986] 161 CLR 141 (HC), resulted in a
denial of natural justice. That ground is made out.

For those reasons, I would uphold the appeal. I would quash
the decision at first instance.

COMMISSIONER C B PARKS: I have read the reasons for
decision of His Honour the President. I agree with those rea-
sons and have nothing to add.

COMMISSIONER P E SCOTT: I have had the benefit of
reading the Reasons for Decision of His Honour the President
which sets out the detail of this matter.

On the face of the material before the Commission at first
instance, the Applicant had not completed the necessary proc-
esses in respect of service of the application some weeks after
the filing of the application. On 16 December 1998, the Com-
missioner’s Associate wrote to the Applicant advising her of
the necessity to serve the application on the Respondent and
to file a Declaration of Service. She was further advised that if
she failed to file the Declaration of Service within 7 days, the
application would be discontinued. The Applicant says that
she made contact with the Commission in response to this let-
ter, and believed she thereby had been granted some extension
of time.

On 14 January 1999, 29 days after the Applicant was given
7 days in which to file a Declaration of Service, no Declara-
tion of Service had been filed, and the Commission’s file shows
no record of the Commission having received any contact from
the Applicant. According to the Commission’s records, no
Declaration of Service was ever filed. An Order of dismissal
issued on 14 January 1999.

This is an appeal, based on fresh evidence from the Appli-
cant as to her condition at the time she actually undertook
service of the application and saying that she has been denied
natural justice. The Full Bench has received the fresh evidence
and it is clear from that evidence that the application was served
on the Respondent and further that the Applicant, due to her
condition, was confused as to the processes and unable to com-
plete them. The information within the fresh evidence which
was received by the Full Bench, was not available to the Com-
mission at first instance. If it had been so available, it is highly
likely that the application would not have been dismissed.

In all of the circumstances of this matter, and in light of the
authorities on such matters, I agree with His Honour the Presi-
dent that the appeal ought be upheld and the matter remitted to
the Commission at first instance.

Order accordingly
APPEARANCES: Ms A E Hanley (of Counsel), by leave,

on behalf of the appellant
Mr A N Mackey (of Counsel), by leave, on behalf of the

respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dianne Elizabeth Sulman
(Appellant)

and

Waratah Child Care Centre
(Respondent).

No. 149 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER C B PARKS.
COMMISSIONER P E SCOTT.

15 October 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 23rd day of August 1999, and having heard Ms A E
Hanley (of Counsel), by leave, on behalf of the appellant and
Mr A N Mackey (of Counsel), by leave, on behalf of the re-
spondent, and the Full Bench having reserved its decision on
the matter, and reasons for decision being delivered on the
15th day of October 1999, it is this day, the 15th day of Octo-
ber 1999, ordered and directed—

(1) THAT appeal No 149 of 1999 be and is hereby up-
held.

(2) THAT the decision of the Commissioner made on
the 14th day of January 1999 in matter No 2073 of
1998 be and is hereby quashed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dianne Elizabeth Sulman
(Appellant)

and

Waratah Child Care Centre
(Respondent).

No. 149 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER C B PARKS.
COMMISSIONER P E SCOTT.

26 May 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 26th day of May 1999, and having heard Ms A E Hanley
(of Counsel), by leave, on behalf of the appellant and Mr A N
Mackey (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and having determined that reasons for decision will be deliv-
ered at a future date, it is this day, the 26th day of May 1999,
ordered and directed as follows—

(1) THAT the appellant have leave to adduce the affida-
vit of Dianne Elizabeth Sulman sworn on the 24th
day of May 1999 and filed herein as fresh evidence.

(2) THAT leave be and is hereby granted for the respond-
ent to file and serve within 14 days of the 26th day
of May 1999 any affidavit answering the said affida-
vit.

(3) THAT the parties do file and serve written submis-
sions as to the use and effect of the affidavit and
evidence contained therein within 21 days of the 26th
day of May 1999.

(4) THAT the hearing and determination of appeal No
149 of 1999 be and is hereby adjourned to 10.30 am
on Monday, the 23rd day of August 1999.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Government Railways Commission
(Appellant)

and

West Australian Railways Officers’ Union
(Respondent).

No. 266 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER C B PARKS.

26 October 1999.

Reasons for Decision.
THE PRESIDENT: This is an appeal against the decision of
the Railways Classification Board, consisting of Commissioner
A R Beech, Mr P Bothwell and Mr R Easthope (hereinafter
referred to as “the Board”), made on 4 February 1999 and
deposited in the office of the Registrar on 8 February 1999.

An order was made on 4 February 1999 (see pages 17-18 of
the appeal book (hereinafter referred to as “AB”)).

A correcting order made by the Board which is appealed
against was made on 26 February 1999 (see page 19 (AB))
and is as follows—

“Pursuant to the powers conferred on it under the Indus-
trial Relations Act 1979, the Railways Classification
Board, hereby orders—

THAT the order issued by the Railways Classifica-
tion Board in application RCB CR1 of 1998 on the
4th day of February 1999 is hereby corrected by add-
ing immediately following clause 2, clauses 3 and 4
as follows.

3. Where Westrail and the Western Australian
Railways Officers’ Union are unable to agree
on terms for the removal of the travel pass ar-
rangements then the parties shall notify the
Railways Classification Board.

4. This Order shall apply until it is replaced or
revoked by further order.”

Since it is an order which can be replaced or revoked by
further order, it may be that the decision is a finding, but that
is not what the grounds of appeal say. It is against that deci-
sion that the appellant Commission appeals, on the following
grounds (as amended) (see page 2-4 (AB))—

“GROUNDS OF APPEAL
l. The Railways Classification Board (“the Board”)

erred as a matter of law in not dismissing the appli-
cation on the ground that it was not validly made, in
that—

(a) it failed to give any or sufficient weight to the
fact that the West Australian Railway Officers
Union (“the Union”) had no financial mem-
bers;
and

(b) the issue having been raised by the appellant,
it failed to inquire at all or sufficiently into
whether the application had been made in
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accordance with the Union’s rules, and in par-
ticular—

(i) whether the Union had any financial
members;

(ii) whether the Union had validly ap-
pointed any persons to its council;

(iii) whether the Union’s council was con-
stituted by persons who were financial
members of the Union;

(iv) whether the Union’s council had cre-
ated an industrial dispute with the
appellant; and

(v) whether Norman Pearson was validly
elected as general president of the Un-
ion.

2. The Board erred and miscarried its discretion in de-
ciding the matter in failing to give any or sufficient
weight to—

(a) the delay by the Union in bringing the appli-
cation;

(b) the fact that no or no adequate explanation was
provided by the Union for the delay;

(c) the time that had elapsed since the interstate
travel pass arrangements had been removed
by the appellant;

(d) its finding that the appellant was justified in
removing the interstate travel pass arrange-
ments;

(e) evidence of negotiations between the appel-
lant and the Union in relation to the removal
of the interstate travel pass arrangements;

(f) the fact that the appellant gave employees two
months notice of its decision to remove the
interstate travel pass arrangements taking ef-
fect and offered to consult with employees
affected by the decision.

3. The Board erred and miscarried its discretion in find-
ing and relying in its decision on the fact that—

(a) the interstate travel pass arrangements had
been part of the contracts of the appellant’s
employees generally for approximately 50
years;

(b) the interstate travel pass arrangements had
become a condition of employment;

(c) the appellant had unilaterally varied the con-
tracts of employment of its employees; and

(d) the appellant had removed the interstate travel
pass arrangements without consultation or
notice.

4. The Board erred as a matter of law in not finding
that it was without jurisdiction—

(a) to inquire into and deal with a matter relating
to former employees of the appellant in that—

(i) the Board only has jurisdiction under
the Industrial Relations Act 1979 (“the
Act”)to inquire into and deal with in-
dustrial matters relating to a railway
officer, a group of railway officers or
railway officers generally;

(ii) former employees of the appellant are
not “railway officers” as defined un-
der the Act; and

(iii) the matter referred to the Board in so
far as it related to former employees
was not an industrial matter as defined
under the Act;

(b) to make the Order in so far as it relates to
former employees of the appellant in that—

(i) the subject matter of the Order is not
an industrial matter as defined under
the Act; and

(ii) the Order involves an exercise of judi-
cial power.

(c) to make the Order in so far as it relates to the
employees of the appellant whose terms and
conditions of employment are governed by the
provisions of an agreement certified under the
Workplace Relations Act 1996 (Cth);
and

(d) to make the Order in so far as it relates to the
employees of the appellant whose terms and
conditions of employment are governed by an
agreement registered under the Workplace
Agreements Act 1993 (WA), in that—

(i) where an employer and an employee
are parties to a workplace agreement,
a matter that is part of the relationship
between that employer and that em-
ployee is not an industrial matter.

5. The Board erred and miscarried Its discretion in
making the Order in that—

(a) the Order is void for uncertainty as to—
(i) the nature of the travel pass arrange-

ments which are referred to in the
Order; and

(ii) the classes or categories of employees
to whom the Order is to apply;

(b) having found that the purpose of the Order is
to allow negotiations between the appellant and
the Union to continue for the removal of the
interstate travel pass arrangements, the Order
does not serve that purpose in that—

(i) negotiations between the appellant and
the Union cannot affect any entitlement
of former employees in relation to the
interstate travel pass arrangements;

(c) the Board failed to give any or sufficient
weight to the impracticability of the appellant
being able to give effect to the Order in re-
spect of its former employees;
and

(d) the Order does not return the appellant and the
Union to the status quo in relation to the inter-
state travel pass arrangements, in that the
interstate travel pass arrangements had not
been in place since July 1997.

6. The Board erred and miscarried its discretion in de-
termining the application by—

(a) incorrectly applying the Commission’s wage
fixing principles; or

(b) alternatively, not having any or sufficient re-
gard to the wage fixing principles.

7. The Board erred as a matter of law in not finding
that the Union had—

(a) no authority to act on behalf of former em-
ployees; or

(b) alternatively, no standing to make the claim in
relation to former employees.”

It would appear, on the face of it, that the appeal is against
the whole of the decision.

THE BOARD AND ITS JURISDICTION
The Board exists by virtue of Part IIA Division 3 of the

Industrial Relations Act 1979 (as amended) (hereinafter re-
ferred to as “the Act”) and is a constituent authority of the
Commission. S.80M to s.80W of the Act apply.

S.49 of the Act applies to decisions of the Board by virtue of
s.80W. However, s.49, by virtue of s.80W(2), does not apply
to a decision of the Board referred to in s.80R(2).

S.80R(2) of the Act reads as follows—
“(2) Without limiting the generality of subsection (1), but

subject to subsection (2a), the jurisdiction conferred
by that subsection includes jurisdiction —

(a) to classify all salaried positions;
(b) to create classes and to provide the minimum

and maximum salaries of all salaried positions
in any class;
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(c) to prescribe the method by which railway of-
ficers shall be advanced from the minimum to
the maximum of the salary assigned to their
positions, or from class to class;

(d) to hear and determine any application by any
railway officer or class of railway officers in
respect of the classification, reclassification,
or salary of that railway officer or class of rail-
way officers, or his or their position or
positions;

(e) to hear and determine any appeal by the Un-
ion in respect of the reclassification of a
salaried position by the Railways Commission
pursuant to section 80U (1); and

(f) to hear and determine any application by the
Railways Commission in respect of the clas-
sification, reclassification or salary of any
railway officer or class of railway officers or
his or their position.”

It would seem that this is a matter within the jurisdiction of
the Board under s.80R(1) of the Act and not within the juris-
diction of the Board by virtue of s.80R(2) of the Act.

BACKGROUND
The decision of the Board was a unanimous one and the

matter referred for hearing and determination by the Board is
expressed at page 9 (AB) as follows—

“The West Australian Railways Officers’ Union (“the
Union”) says that the Western Australian Government
Railways Commission (“Westrail”) has unilaterally with-
drawn existing interstate travel arrangements for
employees, members of the Union. The Union says that
such withdrawal represents a diminution of the existing
rights, remuneration, entitlements or privileges of the
employees and is contrary to the Wage Fixation Princi-
ples.
The Union seeks an order that Westrail continue to pro-
vide interstate travel pass entitlements.
The Respondent says that the application before the Com-
mission was not validly made on the basis of the Union’s
decision making body not being properly constituted. In
addition Westrail says that it had good reason for with-
drawing the interstate travel arrangements for employees
concerned and has made an offer to provide financial com-
pensation as part of an enterprise agreement with the
Union, but this offer has been rejected. Westrail says that
no order, as sought, ought be made.”

This matter turns upon the withdrawal unilaterally by the
abovenamed appellant (hereinafter called “Westrail”) of ex-
isting interstate travel pass arrangements for employees and
members of the respondent union (hereinafter referred to as
“the union”), which the union said was a diminution of the
existing rights, remuneration, entitlements or privileges of the
employees and contrary to the wage fixation principle.

By the travel pass arrangements, employees, retired employ-
ees, and spouses of retired and/or deceased employees were
entitled to certain concessions for travelling interstate on the
rail system.

The Board held that the application was validly made be-
cause the union’s decision-making body was properly
constituted. The Registrar reported to the Board that the union
had filed a return on 18 June 1998 advising that there were
249 union members. The Board found that the matter before it
was an “industrial matter” (as that is defined in s.7 of the Act),
that the union was an organisation registered under the Act,
that its registration was current, and it was not necessary for
the Board to consider the matter further.

The same issue was before the Commission in ARU v WA
Government Railways Commission t/a Westrail 77 WAIG 2801
per Scott C (hereinafter referred to as “the ARU Case”), under
the general jurisdiction of the Commission and before the
Commission, constituted by a single Commissioner and, sub-
sequently, the Full Bench in The Western Australian
Government Railways Commission v WALEDFCU (No 434
of 1999)(unreported) delivered 29 September 1999 (FB) (here-
inafter referred to as “the Locomotive Drivers Case”).

The facts in the matter were not in dispute.

These travel pass arrangements had been in place for nearly
50 years and the arrangements and conditions attached to them
were common knowledge amongst employees. Indeed, some
were advised of their availability of the interstate travel ben-
efits at the time they were considering applying for employment
and others soon after engagement.

After 1993, the system of travel pass arrangements changed
so that Westrail was now paying full fares for the employees
who availed themselves of these arrangements.

Where Westrail could previously provide interstate travel
passes to its own employees through reciprocal arrangements
with other States’ rail services with no direct cost to it, it now
cost Westrail the full fare, together with Fringe Benefits Tax.
There were changes, too, to the way rail systems in Australia
now operated or were to operate in the future. This caused the
decision to remove the benefit. In fact, as the Board found, the
arrangements made for a cost to the respondent of hundreds of
thousands of dollars and, if Westrail’s assumption about the
future of National Rail were correct, the Board observed, in-
creased fares would eventuate and thus the costs to Westrail
would escalate.

The Board, therefore, found that the decision to withdraw
the travel pass arrangements was justifiable but noted that the
decision had been made unilaterally and the travel pass ar-
rangements constituted an entitlement or right which was part
of the remuneration package of Westrail’s employees. Thus,
the Board had concluded it was simply not open to Westrail to
remove the entitlement by announcing that it would do so.

Further, it did so without any consultation and did not seek
to discuss the matter with the union then involved. That that
had occurred was conceded at first instance by the advocate
for Westrail. All of that was true, and it was not challenged
that it constituted a proper basis for the order made.

The Board, therefore, issued an order requiring Westrail to
revoke its direction for the cessation of the travel pass arrange-
ments. The order was to provide the parties with an opportunity
to negotiate the issue and place a limit on the value of the cost
to Westrail of the operation of the travel pass arrangements.

Whilst there was evidence before the Board, the application
before the Commission, namely the ARU Case, was conceded
to have been essentially the same matter.

In this case, the application to the Board was not made until
more than one year after the decision of Westrail came into
operation. An application made initially by the union on 3
October 1997 was withdrawn on 9 February 1998.

Westrail conceded, in hindsight, that it did not handle the
removal of the interstate travel pass arrangements in the best
way because it should have consulted with the union. It did
not do so in the belief that the consultation may have proved
fruitless, however, notwithstanding its belief that the removal
of travel passes was justifiable on the merit, Westrail conceded
that there ought to have been consultation. It seems to me to
have been correct in so doing.

The Board made a number of findings as to merit—
(1) The manner in which Westrail unilaterally removed

the interstate travel pass arrangements was inappro-
priate, because the arrangements had been part of
the contract of employment of Westrail employees
generally for approximately 50 years.

(2) The interstate travel pass arrangements, as the Com-
mission had found in the ARU Case, had become a
condition of employment.

(3) It was not open to Westrail, as the employer, to uni-
laterally vary employees’ contracts of employment.

(4) Westrail has a justifiable reason for seeking the
change.

(5) To a large extent, the reasons are outside the control
of Westrail because it is one thing for Westrail to
extend interstate travel pass arrangements to its em-
ployees when it does not bear a direct cost in doing
so. However, the changes which have now occurred
have dramatically altered that situation such that the
benefit offered is no longer economically justifiable
or sustainable.

(6) There is little, if any, significant difference between
the evidence before the Board brought by the union
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regarding the manner of the operation of the inter-
state travel pass arrangements and the person affected
by it from the circumstances before the Commission
in the earlier matter.

(7) The merit lies with the union in this application and
the application should be granted, at least in princi-
ple.

(8) The ultimate purpose of the order, as with the order
in the ARU Case, is to allow negotiations between
Westrail and the union to continue for the removal
of the interstate travel passes.

(9) The Board recognises that Westrail has initiated an
offer to the union for some compensation for the re-
moval of the interstate travel pass arrangements and
it is to the parties’ credit that negotiations are occur-
ring.

(10) However, pending an agreement between the parties
for its removal or a formal decision of the Board to
that effect, fairness required that the interstate travel
passes remain available. To hold otherwise would
put railway officers at a disadvantage compared to
the employees who are covered by the order in the
ARU Case and who are able to use interstate travel
passes in the interim period.

(11) As with the order in the ARU Case, the issue should
be brought to the Board for determination if agree-
ment between the parties was not possible.

(12) A significant period of time has passed since the re-
moval of the interstate travel passes and it is,
therefore, impracticable for an order to issue with
effect from the same date as the order in the ARU
Case. That was conceded by the union.

(13) Interstate travel pass arrangements are not able to be
granted retrospectively, so the order to issue will
operate from the date of the hearing of the matter, 13
November 1998.

(14) An application for reimbursement of travel costs ex-
pended by railway officers or retired railway officers
from that date will need to be made within 21 days
of the order issuing.

(15) Whilst the Board has had regard for the submissions
of Westrail that an order in the terms proposed would
mean that Westrail would be placed in breach of its
policies and procurement in the policies of the State
Supply Commission, that cannot be a reason not to
make an order in the terms sought.

(16) This is not a situation where the Board is requiring
the introduction of a new system of interstate travel
passes in breach of one of Westrail’s policies.

(17) It is an order which merely returns Westrail and the
union to the status quo in relation to interstate travel
pass arrangements pending negotiations for their re-
moval.

Almost none of those findings as to merit was challenged
upon appeal.

The Board then made findings as to the scope of the order as
follows—

(1) The Board acceded to the submission that a limit
should be placed upon Westrail’s expenditure on this
item and sought to be notified of a figure agreed upon
by the parties to be inserted in the order.

(2) The union sought an order in the same terms as that
issued in the ARU Case, but the Board recognised
the existence of Federal awards applicable to per-
sons employed by Westrail and persons who have
signed a workplace agreement who are excluded from
the Board’s jurisdiction. However, these issues did
not affect the Board’s jurisdiction as such and, in-
deed, whether an individual employee fitted within
the scope of the order to issue from the matter was
better decided by reference to the individual con-
cerned at the time, rather than the making of a general
ruling on the limited information before the Board.

(3) The Board made an order which would cover rail-
way officers and retired railway officers because an
industrial matter includes conditions of employment

which are to take effect after the termination of em-
ployment and, in that instance, the union is a party
principal, acts not just for persons who are employ-
ees, but on behalf of a class of persons who may not
necessarily be members of the union, but may be-
come employees.

ISSUES AND CONCLUSIONS
The decision appealed against was a “discretionary decision”

as that phrase is defined in Norbis v Norbis (1986) 65 ALR 12
(HC).

The Full Bench cannot substitute the exercise of its discre-
tion for that of the Commission at first instance unless the
appellant establishes that the exercise of discretion miscarried
in accordance with the principles laid down in House v The
King [1936] 55 CLR 499 (HC) and Gromark Packaging v
FMWU 73 WAIG 220 (IAC).

Some of the grounds of appeal relate to non-discretionary
matters including matters of power and jurisdiction. Almost
identical matters, as I have observed, were dealt with in the
Locomotive Drivers Case and the ARU Case, per Scott C.
The Commission in this matter at first instance applied the
reasons for decision in that case, at first instance.

I propose to apply much of the reasoning in the Locomotive
Drivers Case to this case.

(1) For the same reasons as expressed in the Locomotive
Drivers Case, Westrail’s decision to revoke the travel pass ar-
rangements was not fair and not justifiable. The vice, as the
Commission held, and held correctly, was in the unilateral
decision to withdraw the arrangement by announcing that it
would do so.

(2) To do so was to repudiate (by unilateral action) a term of
a contract which would give rise to an action at common law
or a claim under s.29(1)(b)(ii) of the Act, or to abrogate uni-
laterally “defacto award” conditions. In any event, the action
was unfair and warranted the Commission’s intervention.

(3) It was submitted that the wage fixing principles had not
been complied with or that they had been incorrectly applied.
That was a submission, based on submissions made at first
instance. Of course, if that were the case, that is, if the Com-
mission had not complied with a relevant principle or
principles, then that, of course, would constitute a miscarriage
of the exercise of discretion. There was no breach or failure to
apply or apply incorrectly the wage fixing principles because
this was not a claim for conditions above or below the safety
net.

It was, in short, not a claim under an identifiable wage fix-
ing principle. It was, as I observed in the Locomotive Drivers
Case at pages 15-17, the seeking of a remedy for the unfair
repudiation of a term of a contract of employment, and for the
resolution of a dispute (see generally my reasons for decision
and matters referred to above in the Locomotive Drivers Case
and see the reasons for decision of Fielding SC and Parks C).

It is difficult to see how this action can be seen to be any
part of any enterprise bargaining process. What occurred was
the unilateral abrogation of a long standing custom (de facto
part of the award) and/or a condition of contracts of employ-
ment. The application sought that that action be remedied, and
it was. Alternatively, this was a matter remediable by an indi-
vidual in s.29(1)(a)(i) proceedings.

Alternatively, the repudiation of a term of a contract of em-
ployment, which might also constitute a repudiation of the
contract itself (although that was not submitted in this case) in
circumstances which the Commission, according to equity,
good conscience and the substantial merits of the case, con-
sidered to be unfair, was a matter which the union was entitled,
pursuant to s.23, s.32 or s.44 of the Act, and, having regard to
the objects contained in s.6(a), (b) and (c) of the Act, to bring
before the Commission.

I have observed that I have difficulty with the proposition
that the wage fixing principles can prevent the Commission
exercising the jurisdiction conferred on it by s.23, s.29, s.32
or s.44 of the Act, given s.6(a),(b) and (c) and s.26(1)(a), (c)
and (d) of the Act. If the principles purported to say that, then
they would have to be laid down.

This was a dispute which was required to be resolved. It
was within the power and jurisdiction of the Commission to
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do so and, at first instance, that is what the Commission did.
In any event, the wage fixing principles provide that a claim
for a change to conditions of employment, either above or
below the safety net, and which is not made according to one
of the well recognised principles, needs to be dealt with as a
special case.

For the reasons which I have already stated, there was no
claim for the granting of a condition over and above the safety
net, but the remedying of a unilateral repudiation of a long
existing term of the contract of service. There was no breach
of or failure to comply with the wage fixing principles on the
part of the Commission at first instance.

(4) I now turn to the question of the jurisdiction of the Board.
S.80R of the Act prescribes the jurisdiction of the Board—

“(1) Subject to Division 3 of Part II and subsections (2a)
and (3) of this section, the Board has exclusive juris-
diction to enquire into and deal with any industrial
matter relating to a railway officer, a group of rail-
way officers or railway officers generally.”

Pursuant to s.80M of the Act “railway officer” means any
person—

“(a) holding or acting in a salaried position; or
 (b) receiving a daily rate of pay as a temporary clerk in

the service of the Railways Commission;”
A “salaried position” is defined in s.80M as follows—

““salaried position” means a position in the service of
the Railways Commission to which an annual salary is
assigned but does not include —

(a) the position of head of branch or sub-head of
branch; or

(b) a position held by a person engaged in a pro-
fessional capacity;”

S.7 of the Act defines “industrial matters” as follows—
““industrial matter” means, subject to section 7C, any
matter affecting or relating to the work, privileges, rights,
or duties of employers or employees in any industry or of
any employer or employee therein and, without limiting
the generality of that meaning, includes any matter relat-
ing to —

(a) the wages, salaries, allowances, or other re-
muneration of employees or the prices to be
paid in respect of their employment;

(b) the hours of employment, leave of absence,
sex, age, qualification, or status of employees
and the mode, terms, and conditions of em-
ployment including conditions which are to
take effect after the termination of employ-
ment;

(c) the employment of children or young persons,
or of any person or class of persons, in any
industry, or the dismissal of or refusal to em-
ploy any person or class of persons therein;

(d) any established custom or usage of any indus-
try, either generally or in the particular locality
affected;

(e) the privileges, rights, or duties of any organi-
zation or association or any officer or member
thereof in or in respect of any industry;

(f) in respect of apprentices or industrial train-
ees—

(i) their wage rates; and
(ii) subject to the Industrial Training Act

1975 —
(I) their other conditions of em-

ployment; and
(II) the rights, duties, and liabilities

of the parties to any agreement
of apprenticeship or industrial
training agreement;

[(g) deleted]
[(h) deleted]

(i) any matter, whether falling within the preced-
ing part of this interpretation or not, where —

(i) an organization of employees and an
employer agree that it is desirable for
the matter to be dealt with as if it were
an industrial matter; and

(ii) the Commission is of the opinion that
the objects of this Act would be fur-
thered if the matter were dealt with as
an industrial matter;

but does not include —
(j) compulsion to join an organization of employ-

ees to obtain or hold employment;
(k) preference of employment at the time of, or

during, employment by reason of being or not
being a member of an organization of employ-
ees;

(l) non-employment by reason of being or not
being a member of an organization of employ-
ees; or

(m) any matter relating to the matters described in
paragraph (j), (k) or (l);”

The law is that an industrial matter exists only where there
is an existing employer or employee relationship, where one
is sought to be removed, or where one is to come into exist-
ence. (There are, I suggest, exceptions to that contained within
the words of the s.7 definition of “industrial matter”, but those
exceptions are not relevant to this appeal.)

In addition, because the definition of “employee” in s.7 of
the Act includes a person “whose usual status is that of an
employee” then, in that particular respect, there is an expan-
sion outside the relationship of employee and employer.

On a reading of the plain meaning of the definitions in s.7
and s.80M of the Act, and of s.80R in the context of the whole
of the Act, it is quite clear that persons whose contracts of
service had ended and had not the usual status of employees
such as retired employees, could not be within the jurisdiction
of the Board. That is because the definition of railways offic-
ers is cast unequivocally in the present tense.

The definition of “employee” in s.7 of the Act does not as-
sist because industrial matters are confined to railway officers
who are persons who are plainly to be in present employment
at the time the jurisdiction of the Board was exercised.

Accordingly, there was no jurisdiction in the Board to enter-
tain the application or to make orders insofar as either related
to former employees, particularly retired employees. That those
employees, as individuals, have the right to claim the payment
of travel passes as a benefit by virtue of s.7(1)(a) and
s.29(1)(b)(ii) of the Act is a different matter. Certainly, at first
blush, and it is unnecessary for me to reach a conclusion on
that question, it would seem that they could.

It would seem to me, given the decisions in Sakal v T
O’Connor & Sons Pty Ltd 75 WAIG 1509 (IAC) and Coles
Myer Ltd t/a Coles Supermarkets v Coppin and Others 73
WAIG 1754 (IAC), that a contractual benefit cannot be claimed
after the contract of employment has ended, save and except
by the operation of s.7(1)(a) and s.29(1)(b)(ii) of the Act. How-
ever, whilst it was not submitted on that basis in this matter, I
am not necessarily of the view that such a claim cannot be
made by the union pursuant to s.7(1)(a) and s.29(1) in general
matters, but not to the Board in this case.

(5) As to persons who are the subject of workplace agree-
ments as defined under the Workplace Agreements Act 1993,
they are not within the jurisdiction of the Commission. There
is, however, no need to exclude them in the Commission order
because Part IIC of the Act does so already. However, until an
employer or employee is a party to a workplace agreement
(which is in force), as defined in s.7 of the Act, then a matter
within the definition of industrial matter in s.7 of the Act brings
them within the jurisdiction of the Commission (subject to
s.7D).

(6) As to the operation of the Workplace Relations Act 1996
(Cth), the existence of a federal award could not apply to former
railway officers, as Mr Schapper, for the union, submitted. In
this case, there was no reference, at first instance, to the terms
of any such award or any other federal instrument, and no
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submission by reference to the terms of the federal statute or
any instrument under it that the Board’s jurisdiction was ex-
cluded because the federal Act and instruments issued under it
covered the field (see Hull v City of Mandurah 79 WAIG 1874
(FB)).

In any event, the Board’s order operates only in its own terms.
For those reasons, the order was not uncertain.

(7) As to the question of uncertainty, for those reasons there
was no uncertainty in the order at all.

(8) Westrail does make its application in its own right. Fur-
ther, there is no jurisdiction in the Board to consider whether
the election of officers was valid ((ie) to determine whether
there was an irregularity). That is reserved to the President by
virtue of s.66 of the Act.

The question as to whether the President was validly elected
is, as Mr Schapper submitted, not a jurisdictional question once
the matter is before the Commission which it was here (see
Burswood Resort (Management) Ltd v ALHMWU and
FLAIEU 76 WAIG 4417-4419 (IAC) per Anderson J). There
is no merit in that ground.

(9) As to the submission that this was an exercise of judicial
power which was not open to exercise in an arbitration, the
clear answer is that it was not and the order itself which deter-
mines future relations demonstrates this. In any event, and I
do not want to delineate, here, the limits of the power to do so,
the Commission does often decide existing rights in the course
of arbitrating a matter. There is no substance in that submis-
sion (see Re Cram and Others; ex parte New South Wales
Colliery Proprietor’s Association Ltd (1987) 163 CLR 117 as
to what the exercise of judicial power is in the industrial con-
tract).

(10) As to the question of delay, it was not inordinate given
the negotiations which did or did not take place. It was not
submitted that the delay operated to the detriment of the un-
ion, and it should not have been given such weight so as prevent
remedying what was otherwise a unilateral repudiatory act
which required remedying.

(11) Ground 3 purports to complain that the condition of
employment which provided for travel pass arrangements was
not in place for 50 years. There was no submission that it was
not a term of the contract, and it is clear, and it was clearly
accepted, that it had been a term of the contract for many years.
Indeed, it was specifically conceded by Mr Johnston, for
Westrail, at first instance that “Westrail did not go about re-
moving the entitlement (my underlining) to travel passes in
the best way. It did not consult the union parties (see page 83
(AB)). Whether it was in place for 50 years or 40 years is
simply irrelevant. The Commission did not err in finding as it
did, nor is it established that it did.

(12) As to ground 7, that ground is subsumed in my earlier
consideration of the Commission’s jurisdiction. However, I
would add this. It seems to be based on a misunderstanding of
the function of an organisation registered under the Act (see
s.7 of the Act).

As the Commissioner correctly observed, the union is and
was representative of and not merely the agent of its mem-
bers. Indeed, (save and except for s.29(1)(b)(i) and (ii) for
example) it is organisations and not the individual members
who are the parties with which the Commission deals for the
purposes of conciliation, arbitration, awards and agreements
(see Burwood Cinema Ltd v Australian Theatrical and Amuse-
ment Employees’ Association [1924-5] 35 CLR 528).

FINALLY
I have considered all of the evidence and the submissions. I

would uphold the appeal in one respect. I would vary the or-
der made at first instance by deleting all references to former
employees. I would otherwise hold that no other ground is
made out; which it is not, and dismiss the appeal.

COMMISSIONER J F GREGOR: I have read the Reasons
for Decision of His Honour The President P J Sharkey. I agree
with the conclusions reached. The order at first instance should
be varied to delete all references to former employees. No
other ground has been made out and the balance of the appeal
should be dismissed.

COMMISSIONER C B PARKS: I have had the benefit of
reading the reasons for decision of His Honour the President

in draft form. I agree with those reasons and have nothing to
add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
Appearances: Mr S J Woodbury (of Counsel), by leave, and

with him Mr D F Parker (of Counsel), by leave, on behalf of
the appellant.

Mr D H Schapper (of Counsel), by leave, on behalf of the
respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Government Railways Commission
(Appellant)

and

West Australian Railways Officers’ Union
(Respondent).

No. 266 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER C B PARKS.

26 October 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 30th day of July 1999, and having heard Mr S J
Woodbury (of Counsel), by leave and with him Mr D F Parker
(of Counsel), by leave, on behalf of the appellant and Mr D H
Schapper (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 26th day of
October 1999, it is this day, the 26th day of October 1999,
ordered and directed as follows:—

(1) THAT the appellant be and is hereby granted leave
to amend paragraph 4(c) of the grounds of appeal by
deleting the words “agreement certified” and substi-
tuting the words “award made and/or any Australian
Workplace Agreement registered”.

(2) THAT appeal No 266 of 1999 be and is hereby up-
held insofar as the order purports to deal with former
employees

(3) THAT the decision made on the 4th day of February
1999 in matter No RCB CR 1 of 1998 be and is
hereby varied by deleting—

(a) order 1(b) thereof;
(b) the words “and former employees” in lines

three and four of order 2(a) thereof;
(c) the words “and by former employees” in line

2 of order 2(c) thereof; and
(d) the words “or former employees” in line 2 of

order 2(e) thereof.
(4) THAT save and except for orders (2) and (3) herein,

appeal No 266 of 1999 be and is hereby dismissed.
By the Full Bench

(Sgd.) P.J. SHARKEY,
[L.S.] President.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 320579 W.A.I.G.

FULL BENCH—
Unions—Application for Orders

under Section 72A—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Transport Workers’ Union, Industrial Union of Workers,
Western Australian Branch

(Applicant).

No. 151 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

27 October 1999.

Order.
THIS matter having come on for hearing before the Full Bench
on the 2nd, 4th, and 10th days of August 1999 and the 27th
day of October 1999 and having heard Mr J A Long (of Coun-
sel), by leave, on behalf of the Transport Workers’ Union of
Australia, Industrial Union of Workers, Western Australian
Branch (“TWU”), Ms J Siddins (of Counsel), by leave on be-
half of PB Foods Limited, Mr I Viner AO QC (of Counsel), by
leave, and with him Mr M D Cuerden (of Counsel), by leave,
on behalf of the Food Preservers’ Union of Western Australia
Union of Workers’ (“the FPU”), it is this day, the 27th day of
October 1999, ordered and declared, by consent, as follows—

(1) THAT leave be and is hereby granted to the Austral-
ian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western
Australian Branch to withdraw its application to be
heard pursuant to s.72A(5) of the Industrial Rela-
tions Act 1979 (as amended) (hereinafter referred to
as “the Act”) from application No 151 of 1999.

(2) THAT the application made by the applicant to amend
the Notice of Application herein be and is hereby
dismissed.

(3) THAT the contents of or no part thereof of exhibit
3.12 is/are not to be revealed without the leave of
the Commission to persons other than Counsel and
their instructing solicitors.

(4) That the TWU shall have the right to represent un-
der the Act, to the exclusion of the FPU, the industrial
interests of all employees employed by PB Foods
Limited at the Company’s Balcatta operation (“the
Company’s Balcatta Operation”) in the classes or
groups of employees identified in the Schedule to
this order and who are eligible for membership of
the TWU.

(5) To the extent that the TWU does not have the right
to represent under the Act the industrial interests of
any particular class or group of employees employed
by PB Foods Limited at the Company’s Balcatta
Operation and identified in the Schedule to this or-
der, the TWU shall have that right.

(6) The FPU does not have the right to represent under
the Act the industrial interests of any employee em-
ployed by the Company at the Company’s Balcatta
Operation in the classes or groups of employees iden-
tified in the Schedule to this order who may otherwise
be eligible for membership of the FPU.

(7) That the Full Bench, being satisfied that the Rules of
the TWU and FPU require alteration, does hereby
order pursuant to section 72A(6) of the Act that the
Rules of the TWU and FPU be referred to the Presi-
dent for such further consideration as may be
appropriate.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

Schedule.

Classifications and Career Structure
(1) Basis of Classification
Employees will be classified within the relevant career struc-

ture on the basis of the skills they are required to use in their
employment. Skills held by an employee but not used in the
employee’s employment may be taken into account in any
application for reclassification of the employee but will not be
recognised in the employees classification or rate of pay until
the employee is in a position where those skills are required to
be used.

(2) Factory Workers
(a) Level 1

Employees who are recruited into the Company at
this level perform simple routine duties, work under
direct supervision and receive detailed instructions.
Level 1 employees exercise minimal judgement and
responsible for the quality of their own work within
the scope of this level.
Typical Tasks—
Indicative of the tasks an employee at this level may
perform are the following—

(1) Undertaking induction training.
(2) Performing a range of general labouring and

cleaning duties.
Promotional Criteria—
Employees remain at this level until such as they
have satisfactorily completed an induction program
which enables them to meet the competency require-
ments of Level 2, a position becomes available and
they are selected to that vacancy.
An induction program covers—

(1) Basic occupational health and safety.
(2) First Aid
(3) Conditions of Employment
(4) Company policies/objectives
(5) Plant layout and material location
(6) Workplace training to meet the requirements

of being able to competently perform work
within the scope of Level 2.

(b) Level 2
Employees at this level perform utility (general hand)
functions and in doing so, perform work above and
beyond the skills of an employee at Level 1 and to
the level of their training—

• work under direct supervision either individu-
ally or in a team environment,

• understand and undertakes basic quality con-
trol/assurance procedures including the ability
to recognise basic quality deviations and faults

• exercise minimal decision making
• exercise discretion within their levels of skills

and training.
Typical Tasks—
Indicative of the tasks which an employee at this level
may perform are the following—

(1) Undertaking, training, to enable entry into
Level 3.

(2) May be required to perform any of the duties
of the lower level.

(3) Stack, prepare for storage raw and finished
products and packaging material.

(4) Maintaining simple production records.
(5) Identify machine faults (basic).
(6) Uses hand trolleys, pallet trucks and forklifts.
(7) Yard duties.
(8) Ice-cream cake decorating.

Promotional Criteria—
Employees may be promoted to Level 3 when—

(1) they can competently carry out all tasks of a
Level 2 employee;
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(2) a position becomes available and they are se-
lected to fill the vacancy.

(c) Level 3
Employees at this level have completed a produc-
tion certificate or equivalent training to enable
employees to perform work within the scope of this
level. Employees at this level—

• are responsible for the quality of their own
work subject to routine supervision;

• work under routine supervision either individu-
ally or in a team environment;

• exercise discretion within their level of skills
and training.

Typical Skills—
Indicative of the tasks which an employee at this level
may perform are the following—

(1) Undertaking training to enable entry into Level
4

(2) May be required to perform any of the duties
of the lower level

(3) Receiving despatching, distribution, sorting,
checking, packaging (other than repetitive
packing), order assembly, documenting and
recording of goods, materials and components.

(4) Basic inventory control in the content of the
production process

(5) Exercising keyboard skills at a basic level
(6) Carrying out different measurements
(7) Undertake minor adjustments to machinery
(8) Conduct some basic testing
(9) Identify, product specification problems

(10) Assisting, ice-cream freezing machine oper-
ating

(11) Assisting cone and wafer machine operating
(12) Freezer hand
(13) Assisting frozen confectionery machine oper-

ating
(14) Operating automatic, semi-automatic or sin-

gle purpose machinery
Promotional Criteria
Employees may be prompted to Level 4 when—

(1) they can competently carry out all tasks of
Level 3 employees;

(2) a position becomes available and they are se-
lected to fill the vacancy.

(d) Level 4
Employees at this level have completed a produc-
tion certificate or equivalent training so as to enable
employees to perform work within the scope of this
level. Employees at this level—

• work from instructions and procedures
• assist in the provision of on the job training
• coordinate work in a team environment or

work individually under general supervision
• write and read reports

Typical Tasks
Indicative of the tasks which an employee at this level
may perform are the following—

(1) Undertaking training to enable entry into Level
5

(2) May be required to perform any of the duties
of a lower level

(3) Inventory and store control including opera-
tions or all appropriate materials handling
equipment, VDU and keyboard operation at
the level higher than that of Level 3

(4) Using tools and equipment within the scope
of basis non-trade maintenance

(5) Exercising intermediate keyboard skills
(6) Supervising the work of all their employees

(7) Allocate tasks to other employees
(8) Cone and wafer machine operating
(9) Frozen confectionery, machine operating

(10) Ice-cream freezing machine operating
(11) Assists in the provision of on the job training

in conjunction with trainers and trades persons.
Promotional Criteria
Employees may be promoted to Level 5 when—

(1) they can competently carry out all tasks of a
Level 5 employee;

(2) a position becomes available and they are se-
lected to fill that vacancy.

(e) Level 5
Employees at this level have completed approved
courses in the development of supervisory skills. For
example, TAFE supervision certificate or equivalent.
Employees at this level may hold a trade certificate
appropriate within the scope of their position and
demonstrate their ability to exercise of that trade.
Employees at this level have completed appropriate
Production Certificate or equivalent.
Employees at this level—

• understand and apply quality control tech-
niques;

• exercise good interpersonal communication
skills;

• exercise discretion within the scope of the
grade;

• exercise keyboard skills at a level higher than
level 4;

• would be expected to organise and control the
work output of a section;

• is able to inspect products and/or materials for
conformity with established operation stand-
ards.

Typical Tasks
Indicative of the tasks which an employee at this level
may perform are the following—

(1) May be required to perform any of the duties
of a lower level.

(2) Maintaining quality standards including the
approval of first-off samples.

(3) Basic production scheduling and materials
handling within the scope of the process or
directly related functions within new materi-
als finished/finished goods location in
conjunction with technicians.

(4) Exercising advanced keyboard skills
(5) Assists in the provision of the on-the-job train-

ing in conjunction with the trainer.
(6) Adjust equipment to meet quality assurance

and process requirements of production pro-
gram.

(3) Drivers and Store Persons
(a) Grade 1

Driver’s assistant
Loaders; and
Yard Person
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AWARDS/AGREEMENTS—
Application for—

BORAL RESOURCES (WA) LTD (T/A BORAL
QUARRIES) ENTERPRISE BARGAINING

AGREEMENT 1999.
No. AG 94 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Boral Resources (WA) Ltd
trading as Boral Quarries

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers & Others

AG 94 of 1999.

Boral Resources (WA) Ltd (t/a Boral Quarries)
Enterprise Bargaining Agreement 1999.

COMMISSIONER S J KENNER.

4 November 1999.

Order.
HAVING heard Ms A Young on behalf of the applicant and
Ms J Harrison on behalf of the respondents and by consent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the Boral Resources (WA) Ltd (t/a Boral
Quarries) Enterprise Bargaining Agreement 1999 as
filed in the Commission on 26 May 1999 in the terms
of the following schedule be and is hereby registered
as an industrial agreement.

(2) THAT the Boral Resources (WA) Ltd (t/a Boral
Quarries) Enterprise Bargaining Agreement 1997
No AG 271 of 1997 be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the Boral Resources (WA)

Ltd (Trading as Boral Quarries) Enterprise Bargaining Agree-
ment 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Intent
4. Incidence and Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Awards
7. Productivity Improvement
8. Expected Benefits
9. Skills Matrix

10. Public Interest
11. Commitments
12. Redundancy
13. Work Clothing
14. Renewal of Award
15. Signatories

3.—INTENT
(1) The parties to this Agreement agree to work jointly and

are committed to achieve the following goals to ensure that
Boral Resources (WA) Ltd trading as Boral Quarries (hereaf-
ter known as Boral) remains competitive within the quarrying
industry—

(a) Improve product quality and customer service;
(b) Increase productivity;
(c) Minimisation of waste and reduction of costs;
(d) The safest working environment within the quarry-

ing industry;

(e) Provide greater flexibility in the scheduling of work
and labour;

(f) Maximise employee job satisfaction; and
(g) Obtain 100% conunitment to continuous improve-

ment.

4.—INCIDENCE AND PARTIES BOUND
(1) This Agreement shall apply to and be binding upon—

(i) Boral Resources (WA) Ltd—trading as Boral Quar-
ries.

(ii) All persons employed by Boral referred to in
subclause (2) hereof at their fixed quarry operations
in Orange Grove and at any other campaign quarry
operations in the State of Western Australia.

(iii) The Australian Workers Union, West Australian
Branch, Industrial Union of Workers.

(iv) The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers (WA
Branch).

(v) The Construction, Mining, Energy, Timberyards,
Sawmills & Woodworkers Union of Australia.

(vi) At the time this Agreement was entered into there
were approximately 20 employees of Boral Re-
sources (WA) Ltd employed at their fixed quarry
operations in the above mentioned locations.

(2) The persons employed by Boral and referred to in
subclause (1) hereof are covered by the terms and conditions
specified in the—

(a) Quarry Workers’ Award, No. 13 of 1968.
(b) Engine Drivers’ General Award, No 21A of 1977 and

Quarries, Sandpit and Limestone Quarries Agreement
1991 No. AG8 of 1991.

(c) Metal Trades (General) Award No 13 of 1965.

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the date of registration

and shall remain in force until 17th February 2001.

6.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read and construed in conjunction

with the Awards in Clause 4(2) above. Such Awards shall be
known as the Parent Awards.

Where there is any inconsistency between this Agreement
and any of the Parent Awards, this Agreement shall prevail to
the extent of the inconsistency.

7.—PRODUCTIVITY IMPROVEMENTS
(1) Use of Salaried Personnel and Contractors

(a) It is not the intention of Boral to use salaried person-
nel or contractors as a means to reduce ordinary or
overtime earnings of employees. However, the par-
ties recognise the importance of keeping plant and
machinery working throughout the scheduled shift
period.

(b) Where emergency replacement staff are required, the
Consultative Committee shall be informed prior to
any staff or contractors being engaged to fill in dur-
ing the period of the emergency.

(c) It is not the intention of Boral to use sub-contractors
where the existing employees have the skills, train-
ing, permits and certification necessary to carry the
work in a safe and efficient manner and such em-
ployees are willing and available to perform the work.

(2) Continuous Improvement
The parties have agreed to cooperate with and facilitate the

ongoing process of continuous improvement in productivity,
efficiency and flexibility in order to improve the competitive-
ness of Boral by—

(a) Co-operating and participating in data collection at
the workplace, meeting with management to plan,
schedule and implement process change and moni-
toring results over time to confirm that the
improvement is achieved and locked into standard
procedure.

(b) Employees participating in continuous improvement
projects with other employees and management
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representatives in a team environment where the em-
ployee has the experience and knowledge required
by the team.

(c) The parties being involved in monitoring and record-
ing the key productivity and performance factors
specified in Clause 8 of this Agreement.

(3) Hours of Work/Allowances
(a) The employees must be at their machines or at their

place of work by their designated start times.
(b) Boral may require some employees to start half an

hour earlier (at ordinary time rates of pay) to prepare
plant and machinery for a prompt start.

(c) A Meal Allowance will be paid at a rate of $6.50 per
day (Monday to Friday) where an employee works
ten (10) hours or more in any one shift (excluding
lunch breaks).

(d) The ordinary hours of work for production employ-
ees shall be worked between Monday to Friday
inclusive, within a pay week of Monday to Sunday,
in accordance with the following roster—
Monday 10 hours
Tuesday 10 hours
Wednesday 10 hours
Thursday 8 hours
Friday —

(e) The ordinary hours of work for maintenance employ-
ees shall be worked between Monday to Friday
inclusive, within a pay week of Monday to Sunday,
in accordance with the following roster—
Monday —
Tuesday 10 hours
Wednesday 10 hours
Thursday 10 hours
Friday 8 hours

(f) Subject to this Agreement, overtime shall be paid
for all time worked outside of the employees rostered
hours in (d) and (e) above at the rate of time and one
half (of the ordinary time rate of pay) for the first
eight hours worked each week Monday to Friday in-
clusive, within a pay week of Monday to Sunday,
and at the rate of double time (of the ordinary rate of
pay) thereafter for that week.

(g) Saturdays, Sundays and Public Holidays shall be paid
as prescribed by the relevant Parent Award. Monday
and Friday Public Holidays shall be paid for 8 hours
pay at ordinary rates of pay.

(h) Sick leave entitlements shall be 8 days per year paid
at 10 hours per day at ordinary rates of pay.

(i) Annual leave entitlements shall be 4 weeks per year
paid at 38 hours per week.

(j) The work hours described above may be changed in
the case of unscheduled breakdowns. In such circum-
stances Boral will consult with the Consultative
Committee before changing the shift pattern.

(4) Safety Net
(a) Subject to Clause (b) below, Boral must make avail-

able to each employee the opportunity to work 10
hours of overtime each week (eight at time and one
half and two at double time) or pay such overtime
should Boral fail to make it available. This Clause
will not reduce overtime payments as set out in the
Award for Saturdays and Sundays.

(b) If the market declines for at least a month, Boral
may exercise a once-off option to revert to a stand-
ard 5 day week of 38 hours with no overtime
guarantee as set out in 4(a) above. Should this occur
the employees will be paid at the rates described in
Wage Schedule I (and subsequently Schedule 2) from
the first pay period on or after the reversion.

(5) Communication
(a) The parties agree that communication will play a very

important role in achieving a successful outcome. In
order to facilitate improved communications it is

agreed that a Consultative Committee will meet regu-
larly, at least once every two months. The
Consultative Committee shall consist of no less than
three (3) persons representing a cross-section of the
work force, and two (2) representing Boral.

(b) To ensure continuity and a good working relation-
ship the Consultative Committee members will be
nominated and remain on the committee for a mini-
mum of twelve (12) months. Casual vacancies will
be filled and observers invited by mutual agreement.

(6) Training
The parties agree that ongoing training gives Boral and its

employees a mutual benefit by providing opportunities for
employees to gain new skills and be rewarded accordingly,
and for Boral to gain operational efficiencies through better
scheduling the labour resources according to the specific needs
of the business. To achieve this the parties agree to—

(a) Be committed to the development and implementa-
tion of effective training programs in order to provide
for continual development of our people so that they
are the best and most sought after in the Industry and
Boral is seen as the preferred quarry industry em-
ployer.

(b) Participate in all training programs and initiatives
conducted during normal working hours subject to
the condition that employees will receive no deduc-
tion from their ordinary weekly wage for absence
due to time spent in tuition, travelling or examina-
tion.

(c) Where necessary, training may be provided by Boral
outside of normal hours, in such circumstances the
following will apply—

(i) Training of employees outside of normal hours
will be paid at ordinary time where the Com-
pany has initiated the training programme.

(ii) Employees undergoing training, at their insti-
gation, will not receive any payment of wages,
travelling, training or education fees unless
agreement and specific terms and conditions
have been recommended by the Consultative
Committee and approved by Boral.

(iii) Up to fifty percent (50%) of training and edu-
cation fees may be paid by Boral in advance
of any approved course or programme. The
balance of fees (up to 100%) will be reim-
bursed to the employee on successful
completion of the training course. The terms
of funding will vary on a case by case basis
depending on the value and relevance of the
proposed training to the needs of Boral. The
Consultative Committee will recommend and
Boral will either approve or not approve the
training and terms for funding the course.

(iv) Certain courses have previously been fully paid
in advance by Boral. These courses will be
treated the same as they were prior to the sign-
ing of this Agreement. These courses are First
Aid Certificates, Shot Firers Certificates, Ven-
tilation Officers Certificates and various other
in-house Boral training courses.

(7) Avoidance of Industrial Disputes
1. The following procedure for the avoidance of indus-

trial disputes shall apply
(a) There shall be a commitment by the parties to

achieve adherence to this procedure. It should
be facilitated by the earliest possible advice
by one party to the other of any issue or prob-
lem which may give rise to a grievance or
dispute.

(b) The objectives of the procedure shall be to
promote the resolution of disputes by meas-
ures based on conciliation, co-operation and
discussion, to reduce the level of industrial
confrontation, and to avoid interruption to the
performance of work and the consequential
loss of production and wages.
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(c) In resolving any questions, disputes or diffi-
culties the following procedure shall apply—

(i) Depending on the issues involved, a
procedure involving up to three stages
of discussion shall apply. These are—

- Discussions between the em-
ployee/s concerned and at their
request, their representative,
and the immediate supervisor.

- Discussion involving the em-
ployee/s, their representative
and more senior management.

- Should the employee request,
discussion involving repre-
sentatives from the State Branch
of the relevant Union concerned
and Boral and/or its nominated
representative.

(ii) Throughout all stages of the procedure
the parties shall endeavour to identify
and record in writing all relevant facts.

(iii) Sensible time limits shall be allowed
for the completion of the various stages
of the discussions. At least seven days
should be allowed for all stages of the
discussions to be finalised.

(iv) Emphasis shall be placed on a negoti-
ated settlement. However, if the
negotiation process is exhausted with-
out the dispute being resolved, the
parties shall jointly or individually re-
fer the matter to the Western Australian
lndustrial Relations Commission for
assistance in resolving the dispute.

(v) In order to allow for the peaceful reso-
lution of grievances the parties shall be
committed to avoid stoppages of work,
lock-outs or any other bans or limita-
tions on the performance of work and
work shall continue normally while the
above mentioned procedures are being
followed.

2. Any Union business other than matters directly concern-
ing Boral, shall be conducted by the employee in their own
time. Any employees or delegates should obtain permission
from their manager or supervisor prior to leaving their work-
station to consult with a union representative. Such permission
shall not be unreasonably withheld.

8.—EXPECTED BENEFITS
(1) By developing a culture focused on customer needs and

continuous process improvement, the parties expect Boral to
strengthen its position in the market.

(2) The parties to this Agreement are committed to imple-
menting performance targets or Key Performance Indicators
(KPI’s) with milestone achievements (specified in Table 8.1
resulting in direct one-off payments.

Implementation Timetable—Milestones Bonus Once-off Payment

1. Achievement of Secondary Plant 1% of Gross Annual Base Wage paid on
Availability Target of 80% 31st December 1999

2. Achievement of Secondary Plant 1% of Gross Annual Base Wage paid on
Availability Target of 85% 31st December 2000

3. Achievement of Average Tonnes 1% of Gross Annual Base Wage paid on
per start-up (Secondary Plant) Target 31st December 1999
2000t

3. Achievement of Average Tonnes 1% of Gross Annual Base Wage paid on
per start-up (Secondary Plant) 31st December 2000
Target 2200t

 Table 8.1

9.—SKILLS MATRIX
(1) Multi-skilling

(a) It is recognised the significant efficiencies can
be gained if the workforce is able to perform

maintenance or incidental tasks for which they have
been trained and are capable of doing. This means
that personnel who normally operate mobile or fixed
plant will be required to assist with repairs or rou-
tine plant maintenance, eg. screen changes, cleaning
up, or any other task which they are competent to do
safely.

(b) The aim is to utilise the available personnel where
most required in order to achieve the most efficient
outcome for the operation as a whole. The skills
matrix incorporated in Table 9.1 and Wage Schedule
1 includes a recognition of both the ability to inter-
change personnel from task to task without
demarcation and for all personnel to do any task pro-
vided they have the necessary skills and ability to do
so safely.

(c) It is recognised that some persons will prefer to per-
form one specific task and this will be accommodated
where possible, but they may be required from time
to time to perform other duties for which they have
been adequately trained. Some interchanging may
also be required to provide training opportunities for
others

(d) The Consultative Conunittee will only recommend
the level at which each person will be paid accord-
ing to the skills which can be performed. Authority
for any changes to classifications and responsibility
for day to day organisation of the workforce and al-
location of tasks will lie with Boral.

(2) Skills Matrix

(a) The skills matrix covers those skills currently de-
ployed at existing operations and may be changed
by Boral, in consultation with the Consultative Com-
mittee, when operational circumstances dictate. The
matrix recognises the various skills already acquired
by the workforce (including extra skills) and is de-
signed to provide an incentive for employees to
acquire further skills.

(b) Boral will have complete discretion over classifica-
tion of new employees whether or not the employee
holds certification to recognised standards of com-
petency (national or otherwise). Employees may
make representations to the Committee for classifi-
cation or re-classification further to having passed
assessment by Boral’s accredited workplace asses-
sor.

(c) Boral may require an employee to demonstrate their
competency to the assessor at any time to ensure that
the employee remains proficient in the execution of
the accredited task even though the task is performed
infrequently.

(d) Boral’s Regional General Manager will hear any ap-
peal and make the final decision in respect of any
employee’s competency or classification and this de-
cision will be accepted by all parties.

Core Skills  Primary Skills  Advanced Skills

Work Safely with others Primary Crusher Operations Drilling Operations

Work Co-operatively with others Grader Operations Shotfiring (not certified)

Operational problem solving Dozer Operations Quarry Face Excavator
Operations

Planning and organising work Front-end loader Operations Front-end Loader
 < CAT 988 Operations => CAT 988

Contributing to QA Dump Truck Operations Secondary Plant
Operations

Effective Two-way Operation Water Cart Operations Sand Processing Plant
Operations

Product Sampler Weighbridge Operations
(not certified)

Roadbase Plant

Relevant trade skills
used in quarry
operations

Table 9.1 Skills Matrix for Quarry Workers
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Classification Boral Competencies Wage Rates effective
17th February 1999

Level 1 – Quarry Core Skills + Any five $14.01/hr
Worker primary or advanced skills

Level 2 – Quarry Core Skills + at least one $13.73/hr
Worker primary and one advanced skill

Level 3 – Quarry Core Skills + at least one $13.44/hr
Worker primary skill

Level 1 – Maintenance Registered Trade Certificate $15.40/hr
Worker Core skills + one primary or

advanced skill

Level 2 – Maintenance Registered Trade Certificate $14.58/hr
Worker

Wage Schedule 1.

Classification Boral Competencies Wage Rates effective
17th February 2000

Level 1 – Quarry Core Skills + Any five primary $14.29/hr
Worker or advanced skills

Level 2 – Quarry Core Skills + at least one primary $14.00/hr
Worker and one advanced skill

Level 3 – Quarry Core Skills + at least one primary $13.70/hr
Worker skill

Level 1 – Maintenance Registered Trade Certificate Core $15.70/hr
Worker skills + one primary or advanced

skill

Level 2 – Maintenance Registered Trade Certificate $14.87/hr
Worker

Wage Schedule 2.

(3) Extra Certified Skills Allowance
(a) It is recognised that additional relevant qualifications

enhance the ability of Boral to quickly respond to
production problems without the need to outsource
the required skills.

(b) An allowance specified in Table 9.2 will apply to
employees who also possess one or more of the cer-
tified skill competencies. Any allowance payable
under Table 9.2 shall not be paid for all purposes of
this Agreement or any of the Parent Awards.

(c) The allowance applicable will apply for each certifi-
cated course passed. The allowance will only be paid
when Boral has approved or requested nominations
for the training, verified the employee has passed
the training course or satisfied the proficiency re-
quirements of the workplace assessor.

(d) Employees who have not acquired a certified skill
will be given first opportunity in nominating for new
skills when nominations are sought by Boral.

Extra Skill Allowance Paid
Advanced First Aid $12.50 per week
Crane Driver “
Excavator Operator – Certified “
Shotfirer – Certified “
Air Conditioning Mechanic “
NATA Signatory “
Dogman “
OH & S—Mines Dept. Certified “
Workplace Trainer I and II $20.00 per week

Table 9.2—Skills Allowances
(4) Sick Leave and Early Retirement Incentive

(a) In recognition of an employee’s loyal service a one-
off payment calaculated as follows—

Payment = Number of days accrued sick leave
x 10 hours x Base

Hourly Rate x Relevant Factor specified in Table 9.3
(b) The payment will apply to employees on retirement

(not on redundancy) and shall not be paid for all pur-
poses of this Agreement or any of the Parent Awards.

Age (Yrs)
Years Service 55 56 57 58 59+
10+ 0.8 0.5 0.3 0.3 0.1
9 0.7 0.4 0.2 0.1 0
8 0.6 0.3 0.1 0 0
7 0.5 0.2 0 0 0
6 0.4 0.1 0 0 0

Table 9.3—Early Retirement Incentive

10.—PUBLIC INTEREST
The parties to this Agreement are committed to ensuring

that all primary stakeholders in the business (including cus-
tomers, suppliers, employees, shareholders and the general
conununity) benefit from the program of Continuous Improve-
ment in place at Boral.

11.—COMMITMENTS
(a) The employees undertake that during the period of op-

eration of this Agreement there should be no further wage
increases sought, or granted, except for those provided under
the terms of this Agreement.

(b) This Agreement shall not operate so to cause an em-
ployee to suffer a reduction in ordinary time earnings.

(c) Boral’s objectives are to be more competitive on price,
to improve quality and service and build market share.

12.—REDUNDANCY
(a) Boral will strive to ensure that jobs are as secure as pos-

sible as an outcome of achieving these objectives and no forced
redundancies will occur as a result of the contents of this Agree-
ment.

(b) Boral recognise that their employees are one of their
greatest assets. Should circumstances arise that could lead to
job losses, Boral will take all reasonable steps to exhaust any
options available prior to affecting redundancies. Should re-
dundancies be necessary, Boral will consult with the
Consultative Conunittee to determine the selection criteria to
be applied, however, Boral shall have the final discretion over
those to be selected for redundancies.

(c) From the date of this Agreement redundancy payments
will be paid at the rate of 2 weeks for each completed year of
service up to a maximum of 52 weeks.

13.—WORK CLOTHING
Employees are encouraged to wear the appropriate Com-

pany supplied uniform, where a uniform is worn by the
employee the following issue will be provided—

(a) Sununer Issue (usually in December)
(i) 2 khaki cotton drill shirts (short sleeve)

(ii) 2 khaki cotton drill shorts, or
(iii) 2 khaki cotton drill trousers, or
(iv) 5 green stubbie shorts

(b) Winter Issue (usually May)
(i) 2 khaki cotton drill shirts (short or long

sleeves)
(ii) 2 khaki cotton drill trousers

(iii) 1 cold weather jacket
(iv) 1 khaki cotton drill overalls

Note:If overalls are not required an additional shirt and trou-
sers may be taken.

(c) General
(i) One month after commencement of permanent

employment the employee is issued with the
appropriate clothing, depending on season.

(ii) In addition to seasonal issue of clothing, work
safety boots are issued on commencement and
are replaced when the need is demonstrated to
the purchasing officer.

(iii) Wet weather clothing is issued selectively to
those whose duties require it and is stored on
site.

(iv) The purchasing officer can make additional
clothing available if the need can be demon-
strated, eg. premature failure of clothing due
to work being performed.

(v) Where particularly dirty work is being per-
formed, disposable overalls are available from
the purchasing officer.

14.—RENEWAL OF AGREEMENT
The parties will review the contents of this Agreement in 24

months and such a review is expected to result in the renego-
tiation, renewal or replacement of this Agreement.
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15.—SIGNATORIES
______________________________________
Signed on behalf of Boral Resources (WA) Ltd
______________________________________
Signed on behalf of the Australian Workers’ Union, West

Australian Branch, Industrial Union of Workers
______________________________________
Signed on behalf of the Automotive, Food, Metals, Engi-

neering, Printing and Kindred Industries Union of Workers
(WA Branch)

______________________________________
Signed on behalf of the Construction, Mining, Energy, Tim-

beryards, Sawmills and Woodworkers Union of Australia, (WA
Branch)

BUNNINGS FOREST PRODUCTS PTY LTD,
BUNBURY PORT (ENTERPRISE BARGAINING)

AGREEMENT 1998.
No. AG 119 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bunnings Forest Products Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch and Other.

AG 119 of 1999.

Bunnings Forest Products Pty Ltd, Bunbury Port (Enterprise
Bargaining) Agreement 1998.

COMMISSIONER S J KENNER.

4 November 1999.

Order.
HAVING heard Mr S Foy on behalf of the applicant and Mr G
Sturman on behalf of the respondents and by consent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Bunnings Forest Products Pty Ltd, Bunbury
Port (Enterprise Bargaining) Agreement 1998 as filed in
the Commission on 24 June 1999 in the terms of the fol-
lowing schedule be and is hereby registered as an industrial
agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Enterprise Agreement shall be referred to as the

Bunnings Forest Products Pty Ltd, Bunbury Port (Enterprise
Bargaining) Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages

8. Agreed Productivity Improvements
8.1 Electronic Banking
8.2 No Smoking
8.3 Shift Arrangements
8.4 Dispute Settlement Procedure
8.5 Work Flexibility

9. Commitments
10. Terms of Agreement
11. No Further Claims
12. Not To Be Used As A Precedent
13. Drug & Alcohol Policy
14. Other Agreement
15. Signatories to Agreement

Appendix A—Agreement—Enterprise Consultative
Committee
Appendix B—Agreement—Skills Development and
Training
Appendix C—Action Planner
Appendix D—Special Vessel Loading Payments
Agreement
Appendix E—Casual Labour—Bunbury Port Agree-
ment

3.—SCOPE AND PARTIES TO THIS AGREEMENT

This Agreement shall apply to and be binding on Bunnings
Forest Products Pty Ltd (the “Company”) and the appropriate
employees engaged in or in connection with the Company’s
Bunbury Port operations. The estimated number of employ-
ees bound upon registration of this agreement is 11.

This Agreement shall also be binding upon the following
organisations of employees—

• The Forest Products, Furnishings and Allied Indus-
tries Industrial Union of Workers, Western Australian
Branch

• The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers,
Western Australian Branch

4.—RELATIONSHIP TO PARENT AWARDS

This Agreement shall be used and interpreted wholly in con-
nection with the following Awards—

• Tmber Industry Award No. 36 of 1950

• Metal Trades (General) Award 1966 No. 13 of 1965.

Where there is any inconsistency between this Agreement
and the Award, this Agreement shall take precedence.

5.—SINGLE BARGAINING UNIT

5.1 The employees and the Company have formed a Single
Bargaining Unit in respect to the Bunbury Port operations.

5.2 The Single Bargaining Unit will ensure that the frame-
work of the Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee. Refer to Appendix A, B and C.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT

6.1 The purpose of entering into this Enterprise Bargaining
Agreement is to increase the productivity, efficiency and flex-
ibility of the company’s Bunbury Port operations to ensure
Bunnings Forest Products Pty Ltd remains competitive within
the timber industry.

6.2 This agreement is further intended to enhance the qual-
ity of working life of employees through continued progress
on workplace reform and consultation.

6.3 Bunnings Forest Products Pty Ltd remains committed to
the continual training of all personnel so that their skills base
can be enhanced, and to provide an environment in which these
new skills can be utilised and recognised to the satisfaction of
individual employees.

6.4 Furthermore, the Company recognises the need to im-
prove occupational safety and health for all employees and is
therefore committed to the development and implementation
of safety and health initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that that Bunbury Port operations will become a safer work-
ing environment.
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7.—WAGES
The wage rates to apply pursuant to this Agreement are as

follows—
CLASSIFICATION Group RATE FROM

* 1 JULY 19998
Timber Worker 4 582.10
Boiler Maker – Welder C8 640.03
Fitter C8 640.03
Fitter Special Class C8 692.29
Electrician C6 738.06
Chip Tester 3 428.74
Chip Tester – casual 3 14.19 per hour

inclusive of
casual loading &

allowances
*For reference purposes only.

Note: other employees in a part time or casual capcity to be
paid as per the appropriate award.

Provided this agreement is signed prior to December 11,
1998 back payment to the first pay period on or after July 1,
1998 will be made.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
8.1 Electronic Banking
The employees bound by this Agreement will receive their

wages by Electronic Funds Transfer. To facilitate this, the
employer will provide the employer with their relevant bank-
ing details as soon as possible.

The employer will continue to deduct union dues for any
employee who provides a written request.

8.2 Non Smoking
Bunbury Port operations is a “Non Smoking Area”.
8.3 Shift Arrangements
The following arrangements will apply for night-shift work

during ship loading—
8.3.1.1 When the shift finishes prior to 0100 hours,

then the employee will only be required to
work four ordinary hours of the next normal
working day, but will receive eight ordinary
hours pay.

8.3.1.2 When the shift finishes at or after 0100 hours,
then the employee will not be required for work
the next normal working day, but will receive
eight ordinary hours pay.

8.4 Dispute Settlement Procedure
In order to minimise industrial disputes and disruption to

production the parties have agreed upon the following dispute
settling procedure—

8.4.1.1 Problems should first be discussed between
the employee or employees concerned and
their Supervisor.

8.4.1.2 If the matter is unresolved within 24 hours the
matter may then be raised by the Shop Stew-
ard with the Port Manager.

8.4.1.3 If the Bunbury Port Manager cannot resolve
the matter within 48 hours he/she shall refer
the matter to the Companies Human Resource
Manager and the Shop Steward should notify
the relevant Union Official.

8.4.1.4 The Human Resource Manager and the Com-
pany Representative shall meet the Union
Official and the Shop Steward as soon as pos-
sible in order to discuss the issues and to
attempt to resolve the matter.

8.4.1.5 If the matter is still not resolved, the parties
will make an application to the Western Aus-
tralian Industrial Relations Commission in
relation to the issues between the parties. Pro-
vided that before doing so the parties will make
all reasonable attempts to resolve the issue(s).

8.4.1.6 Until the matter is determined in accordance
with the above procedure then normal work
shall continue without prejudice to either party,
ie. status quo to remain.

8.5 Work Flexibility
8.5.1 An employer may direct an employee to carry out such

duties as are within their limits of the employee’s skill, com-
petence and training.

8.5.2 An employer may direct an employee to carry out such
duties and use such tools and equipment as may be required
provided that the employee has been properly trained in the
use of such tools and equipment.

8.5.3 Any direction issued by an employer pursuant to para-
graphs (1) and (2) hereof shall be consistent with the employer’s
responsibilities to provide a safe and healthy working envi-
ronment.

9.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets as
sincere and in the overall interest of increasing productivity
and efficiency for the collective benefit of the Company and
its workforce.

Furthermore, the Company maintains a commitment to multi-
skilling and training so that employees can improve their skills
base, develop a career within the timber industry and have
greater job satisfaction.

All employees will agree to carry out any tasks which may
or may not involve the use of tools, plant and equipment, within
their skills, competency or training as directed by the Com-
pany.

10.—TERMS OF AGREEMENT
This Agreement shall take effect from the date of signing

this agreement until December 31, 1999.

11.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.

12.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Bunnings Forest Products Pty Ltd or not.

13.—DRUG & ALCOHOL POLICY
It is agreed that a BFP Drug and Alcohol Policy will be

developed in consultation with employees and their representa-
tive and implemented within the workplace, with the assistance
of the BUC within the terms of this agreement.

14.—OTHE AGREEMENTS
This agreement shall be read in conjunction with (but shall

not take precedence over) the following agreements—
Bunnings Ship Loading Agreement Appendix D
Casual Labour—Bunbury Port Agreement Appendix E

15.—SIGNATORIES TO THE AGREEMENT

1) (Signed)

On behalf of Bunnings Forest Products Pty Ltd

2) On behalf of the Consultative Committee—
(Signed)
(Signed)
(Signed)
(Signed)
(Signed)

3) (Signed)

On behalf of the The Forest Products, Furnishing and Allied
Industries Industrial Union of Workers, Western Australian
Branch

4) (Signed)

On behalf of the Automotive Food Metals Engineering Print-
ing and Kindred Industries Union of Workers, Western
Australian Branch
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APPENDIX “A”
AGREEMENT—ENTERPRISE CONSULTATIVE

COMMITTEE

1. The following sets out the conditions under which the
ECC is to operate and includes—

1.1 EEC objective

1.2 EEC function

1.3 matters within ECC jurisdiction

1.4 matters outside ECC jurisdiction

1.5 role of ECC members

1.6 stucture

1.7 ECC administration

• representation

• office bearers

• proxies

• sub committees

• meetings

• quorum

• minutes

• access to information

• facilitation of metal worker employee repre-
sentative in their role

• observers to ECC

• training of ECC members

• dispute settlement procedure

• evaluation.

2. ECC OBJECTIVE

2.1 Commitment by all parties to continuously strive to
improve the operations in line with the company’s
continuous improvement process including the very
important issue of customer service.

2.2 To raise and consider all relevant matters associated
with the maintenance/expansion of the business in-
cluding issues that effect the workplace, leading to
job security for all employees.

2.3 To raise and discuss matters enhancing the working
environment generally thus improving the quality of
working life for all employees.

2.4 To provide input and therefore influence the method
of improving the skills of the workforce through en-
hanced job design or through the introduction of new
technology, resulting in access to more rewarding
and personally satisfying jobs.

3. ECC FUNCTION

3.1 To accept information from all participants on a range
of subjects in line with the objectives.

3.1.1 From management there may be information
regarding future plans, market predictions,
major organisational change, new technology,
training plans, company policy, general indus-
try information.

3.1.2 From employee representatives there may be
comment/suggestion on job design, employee
feedback, training recommendations, improve-
ment to work conditions and other ideas for
overall improvement as raised by other em-
ployees.

3.2 To reach agreement following consideration of in-
formation provided and where necessary to make
recommendation to senior management before final
decision and implementation occurs on issues likely
to effect the workplace.

3.3 To establish sub committees then overview their
progress as and when required, with sub committees
reporting back to the ECC prior to any implementa-
tion unless otherwise agreed.

3.4 Commitment to and implementation of the agree-
ment.

3.5 To ensure that members of this committee have re-
ceived the training to equip them for their role.

3.6 To ensure communication of the outcome of ECC
meetings is provided to all employees in the most
effective way.

4. MATTERS WITHIN THE ECC JURISDICTION

4.1 work organisation/job design

4.2 work practise changes

4.3 introduction of new equipment/technology

4.4 general policy operation and changes eg Equal Em-
ployment Opportunity and Affirmative Action

4.5 skills training/requirements

4.6 other issues as agreed by the ECC members

4.7 management practice

4.8 access to training and career path advancement.

5. MATTERS OUTSIDE THE ECC JURISDICTION

5.1 occupational safety and health matters

5.2 industrial relations issues

5.3 day to day operational problems.

6. ROLE OF ECC MEMBERS

6.1 Management

To provide to the meeting all relevant information
about matters likely to effect employees in line with
the objectives. It is intended that such information to
be discussed, under normal circumstances, prior to
implementation.

To provide feedback regarding the meeting outcome
to relevant managers.

6.2 Employee Representation

To consult with other employees then provide em-
ployee input into the decision making process on
matters within the jurisdiction of the committee.

To provide feedback to the employees regarding the
meeting outcomes.

7. STRUCTURE

The size of the ECC may be varied by agreement, however,
representation by management may be equal to that of the
number of employee representatives.

8. ECC ADMINISTRATION

8.1 Management Representation

Management will select its representatives. Consid-
eration, however, will be given to managers with
responsibility for areas where they have the decision
making authority.

8.2 Employees Representation

Nominations to be provided similarly as with man-
agement. (Consideration would be given to ensuring
the widest possible employee representative expo-
sure thus providing benefit to the employees across
the workplace).

Should employee representatives not be performing
satisfactorily, then they can be replaced following a
ballot of the relevant union membership.

8.3 Office Bearers

The ECC will elect the following positions—

Chairperson

Vice Chairperson.

8.3.1 The chairperson will manage the meetings
ensuring full participation and that the out-
comes are conclusive. The chairperson will
work with the vice chairperson to prepare draft
agendas, check minutes and organise meeting
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times and venues, always allowing appropri-
ate times for full and proper participation.

The chairperson will hold the position of chair-
person for no longer than 12 months unless
otherwise decided by majority of the ECC.

8.3.2 The vice chairperson will be a representative
of the group to which the chairperson does not
directly relate to eg management or employee
representatives.

The vice chairperson will carry out the chair-
persons duties any time the chairperson is
absent, and will move in to the position of the
chairperson which will be vacated after 12
months unless the situation occurs as men-
tioned in 8.3.1 above.

8.4 Proxies

Committee members where possible will nominate
a proxy who will attend meetings on their behalf
when they are unavailable. All rights and responsi-
bilities applying to ECC members will apply to their
proxies.

8.5 Sub Committees

The ECC may form a sub committee. The sub com-
mittee, however, will include at least one of the ECC
membership from both management and employee
representatives.

The sub committee originated by the ECC may have
up to equal management representation.

8.6 Meetings

Will be held monthly or as determined by the mem-
bers of the ECC.

8.7 Quorum

Shall be a majority of equal representation from
management and employee representatives.

8.8 Minutes

Actual word by word minutes will not be kept, how-
ever Action Planners (refer to Appendix “C”) will
be kept and completed then circulated appropriately
for each meeting.

The Action Planner will be completed by anyone of
the meeting participants to be decided at the outset
of each meeting.

8.9 Access to Information

All parties have rights to access to all information
related to issues being considered by the ECC.

For commercial-in-confidence business information,
reasons to be provided as to the non release of rel-
evant documentation.

8.10 Facilitation of Employee Representative in their Role

In the spirit of this agreement management will pro-
vide assistance to enable the employee
representatives to fulfil their responsibility as mem-
bers of the ECC, this could include such things as:
access to office equipment, photocopier, telephone,
fax etc; meeting room facility, time to consult to con-
sult with other employees in company time, time to
prepare for meetings and time to attend to other busi-
ness as agreed by the ECC.

8.11 Observers to the ECC

Any party may have the right to bring along an ob-
server to provide input into the meeting where
required on a specific topic as the circumstances dic-
tate.

The observer will have speaking rights only and will
leave the meeting once their subject is discussed.

Accredited Branch Office Union Officials and Sen-
ior Management Representatives have a right to
attend ECC or Sub Committee Meetings, but will
have no voting rights.

8.12 Training of ECC Members

All members should be provided with training to
equip members with the skills to undertake their role
in a positive manner by an approved bilateral pro-
vider. This training will be carried out at the
company’s expense.

8.13 Dispute Settlement Procedure

Should issues arise from ECC meetings which can-
not be resolved then such matters should be raised in
line with the grievance procedure.

8.14 Evaluation

The effectiveness of the ECC should be evaluated
initially after 12 months of operation then depend-
ing on its success at a suitable time frame agreed by
the ECC Members.

APPENDIX “B”
AGREEMENT—SKILLS DEVELOPMENT AND

TRAINING

1. In conjunction with the ECC Agreement the following
supports the ECC objectives—

1.1 ECC Objective

To view ways of improving the development of skills
of the work force through enhanced job design or
via the introduction of new technology, resulting in
the enhancement of the working environment gener-
ally, leading to a more rewarding and satisfying work
like for all employees.

1.2 Role of the ECC Members

Management—to ensure relevant matrix, legend and
needs identification forms are completed and sup-
plied to the ECC meeting for general input and
consensus.

Employee representative—accepting input from
workmates then providing comment as to appropri-
ateness of suggested plan as provided by
management. Making suggestions relevant to the
direction the plan is headed.

1.3 Standards

It is accepted that outcomes of training undertaken
need to compliment the appropriate competencies as
agreed by the ECC members, as a minimum, in line
with the appropriate national competencies.

1.4 ECC Administration—Conditions

Training to be undertaken as far as possible during
normal working hours. Training outside of normal
working hours is acceptable but by prior agreement.
Such training will attract Single Time penalty or
equivalent time off in lieu at an appropriate time by
agreement between the parties involved.

Direct costs associated with the training will be at
the company’s expense.

1.5 Occupational Safety and Health

It is agreed that all employees will participate in an
induction at the time of their employment, of which
part of that induction will cover the necessary as-
pects of employment, of occupational safety and
health likely to effect that employee.

It is also accepted that retraining for all employees
will take place periodically in order to support a safe
and effective job performance.
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APPENDIX “C”

BUNNINGS
FOREST PRODUCTS

ACTION PLANNER

MEETING TYPE: DATE/TIME:

WHERE:

PRESENT: APOLOGIES:  Nil
cc

STANDARD PAL

PURPOSE:
AGENDA:
•  
•  
•  
•  
•  
LOGISTICS:  See Below

No INITIATOR ACTION TO
ACTION

ACTION
DATE

DATE
COMPLETED

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16

NEXT MEETING DATE:__________________________ TIME: ______________________ PLACE: _______________________________

DISTRIBUTION OF THIS PLAN TO: ___________________________________________ OWNER: _______________________________
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APPENDIX “D”

SPECIAL VESSEL LOADING PAYMENTS
AGREEMENT

The following payments are to be made to all full time, per-
manent employees of the Company working at the Company’s
Bunbury loading facility on occasions they participate or are
requested by the Company, to make themselves available to
participate in work required to load woodchips onto a vessel.

1. The purpose of this agreement is to compensate workers
for the disruption to their normal lifestyle created by varia-
tions in expected vessel loading times and in addition to the
terms of this agreement, the Company will give all possible
notice to workers of its intention to load vessels.

2. It is current practice to roster employees to load vessels
either, for the day roster, commencing 7.00a.m. and finishing
7.00p.m. or the night roster commencing 7.00p.m. and finish-
ing 7.00a.m.

3. Employees shall be advised by the Company when they
are required to work on vessels loading no later than 24 hours
prior to the start of loading of the vessel and notice will be
given during normal working time.

4. The only exception to clause (3) will be when vessel load-
ing is due to commence between 7.00a.m. Monday and
7.00a.m. Tuesday of a normal working week. (Public Holi-
days are not included in the clause). On these occasions, all
possible notice will be given to employees, however, it is ac-
cepted that the normal day shift (Monday 8.00a.m. start) may
be required to load ships without the usual notice period and
the night shift required to start at 7.00p.m. Those workers tak-
ing part in the night shift will be contacted prior to 7.40.a.m.
on that day and advised of their commencement time.

Employees shall be paid in accordance with the awards from
the time nominated for the first shift of vessel loading in ac-
cordance with clauses 3 and 4 and for the purpose of this
agreement, each ship loading shift will be deemed to have
been worked for 12 continuous hours.

5. If for any reason loading is deferred or ceases, employees
who are rostered to work the vessel shall be paid—

(a) For a minimum period of 12 hours work during the
time last nominated as the first roster period for each
vessel as if the ship loading process were taking place
for the full vessel loading shift; and

(b) For a minimum of 12 hours work, as if the ship load-
ing process were taking place, for each roster during
which loading occurs, (if any of the hours covered
by (a) are the same as any of the hours covered by
(b) then only (b) will apply to those hours; and

(c) The Company way require employees to work dur-
ing all time paid by the Company.

6. It is the Company’s desire that no employee shall work
unreasonable time without a meal break.

Agreement Accepted by both parties

J.A. OLDHAM  (Signed) 16/4/87

                   For W.A. Chip & Pulp. Co. Pty. Ltd.

APPENDIX “E”

BUNNINGS FOREST PRODUCTS

CASUAL LABOUR—BUNBURY PORT AGREEMENT

1 This agreement has been reached after discussions between
employees of Bunnings Forest Products Pty Ltd employed as
casuals at the Bunbury Port operations, and management of
Bunnings Forest Products Pty Ltd regarding the current method
of calculating the payment for persons employed as casual
labour to supplement shift or day labour employed under the
Timber Workers Award No. 36 of 1950. It is agreed between
the parties that casual labour employed under the Timber
Workers Award will be paid as follows—

1.1 Hourly Rate

As per classification employed

1.2 Day Shift—Monday to Friday—Shiploading
20% casual loading
First four hours at time
Next two hours at time and one half
Thereafter double time
No shift loading

1.3 Afternoon or Night Shift—Monday to Friday—
Shiploading
20% casual loading
First two hours at time and one half
Thereafter double time
No shift loading

1.4 Saturday Work—All Hours—Shiploading
20% casual loading
First two hours at time and one half
Thereafter double time
No shift loading

1.5 Sunday Work—All Hours—Shiploading
20% casual loading
Double time
No shift loading

1.6 Public Holidays—All Hours—Shiploading
20% casual loading
Double time and one half
No shift loading

1.7 Casual Loading
The casual loading of 20% will apply to all hours
paid. That is overtime at time and one half is paid at
1.5 x 1.2 = 1.8 times the ordinary hourly rate. Simi-
larly, overtime at double time is paid at 2 x 1.2 = 2.4
times the ordinary hourly rate. Work on a public holi-
day is paid at 2.5 x 1.2 = 3 times the ordinary hourly
rate.

1.8 Shift Allowance
The 15% shift allowance is not paid when the hours
being worked are subject to a penalty, ie. overtime
hours, Saturdays, Sundays or Public Holidays.

1.9 Allowances
Industry and disability allowances are to be calcu-
lated as 5% of the base rate and reflected in the total
hourly rate applicable to the total hours worked.

Eg. Base rate $10.91
plus
Casual loading at 20% $ 2.18
Allowances at 5% $ 0.55
Total Hourly Rate $13.64

2. Exception to the Above
The above provisions shall not apply to permanent and/or

permanent part time employees when employed as chip test-
ers at the Bunbury Port operations of Bunnings Forest Products
Pty Ltd during shiploading operations. When employed for
any other purpose than shiploading, the normal provisions
above shall apply.

Employees will be paid as per the award classification and
subject to the following penalties and/or allowances until such
time as their earnings for shiploading duties would fall below
that if paid correctly and as detailed above.

2.1 Day Shift—Monday to Friday—Shiploading
First four hours at time
Next two hours at time and one half
Thereafter double time

2.2 Afternoon or Night Shift—Monday to Friday—
Shiploading
First two hours at time and one half
Thereafter double time

2.3 Saturday Work—Shiploading
First two hours at time and one half
Thereafter double time

2.4 Sunday Work—Shiploading
All hours at double time

2.5 Public Holidays—Shiploading
Double time and one half
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The above agreement reflects the negotiations conducted
between the company and the chip testers.

For and on behalf of Bunnings Forest Products Pty Ltd
Signed—
Date:   7/7/97
For the Bunbury Port Chip Testers
Dianne Woodward
Rhonda Lisowski
Sharonne King

CHIQUITA MUSHROOMS PTY LTD WESTERN
AUSTRALIAN MUSHROOM PRODUCTION

AGREEMENT 1999.
No. AG 148 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Chiquita Mushrooms Pty Ltd
ACN 004 527 440

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

AG 148 of 1999.

Chiquita Mushrooms Pty Ltd Western Australian Mushroom
Production Agreement 1999.

COMMISSIONER S J KENNER.

4 November 1999.

Order.
HAVING heard Mr R Bathurst on behalf of the applicant and
Mr M Llewellyn on behalf of the respondent and by consent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Chiquita Mushrooms Pty Ltd Western Aus-
tralian Mushroom Production Agreement 1999 as
filed in the Commission on 31 August 1999 in the
terms of the following schedule be and is hereby reg-
istered as an industrial agreement.

(2) THAT the Campbell Mushrooms Pty Ltd WA Mush-
room Production Agreement 1998 No AG 70 of 1998
be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
Chiquita Mushrooms Pty Ltd Western Australian Mushroom

Production Agreement 1999.

2.—AREA AND SCOPE
This Agreement shall apply to Chiqita Mushrooms Pty Ltd

(“the Employer”) and The Australian Workers Union (“the
Union”) and those employees who are employed in the classi-
fications contained in clause 9 – Wages of this Agreement
engaged in mushroom production at No 1 Orton Road,
Casuarina in the State of Western Australia

This Agreement supersedes and replaces any other agree-
ments or arrangements between the parties to this Agreement.

3.—AIMS OF AGREEMENT
(a) The aims of this Agreement are to—

(i) Maximise the efficiency and prosperity of the busi-
ness;

(ii) Create an environment that fosters a commitment to
and common identity with the business and its per-
formance;

(iii) Develop and maintain the most harmonious and co-
operative working relationships possible.

(b) To enhance these aims, it is agreed that—
(i) Subject to their skill and competence, there will be

full flexibility between all employees who perform
the work specified in this Agreement;

(ii) There will be a regular free exchange of information
as to the performance and prosperity of the business;

(iii) A consultative committee will be established in or-
der to consult employees on matters relevant to their
employment.

Employee Relations Matters
(c) Principles
The following principles will govern the relationship be-

tween the parties in pursuing the aims of this Agreement—
(i) The parties acknowledge and accept the structures,

accountabilities and responsibilities of each other;
(ii) Honesty, mutual respect and a business like attitude

will prevail at all times;
(iii) It is the duty of all parties to promote and develop

trust, understanding and motivation within the
workplace.

Resolution of Workplace Issues
(d) The parties are committed to the satisfactory and timely

resolution of issues by those most directly involved, having
regard to the aims and principles of this Agreement.

(e) In the first instance, the issue will be raised by the
employee(s) with the most appropriate company representa-
tive. If required, assistance will be afforded by the relevant
Union or Employer structure as appropriate.

(f) Should the issue remain unresolved within sensible time
frames, it will be referred to the WAIRC, provided that before
doing so, the parties will make reasonable attempts to resolve
the issue.

Employee Representatives
(g) Accredited Union employee representatives who are

employed by the Employer to perform work specified by this
Agreement will, with the agreement by the Employer, not have
payment deducted whilst representing other employees in
matters relating to this Agreement.

4.—TERM
This Agreement shall operate on and from its date of regis-

tration until 1st February 2001 or until amended or replaced.

5.—ARRANGEMENT
CLAUSE SUBJECT MATTER

1 TITLE
2 AREA AND SCOPE
3 AIMS OF AGREEMENT
4 TERM
5 ARRANGEMENT
6 TERMS OF EMPLOYMENT
7 TERMINATION OF EMPLOYMENT
8 STANDING DOWN OF EMPLOYEES
9 WAGES

10 HOURS OF WORK
11 BANKING OF HOURS
12 IMPLEMENTATION OF 38 HOUR WEEK
13 SHIFT WORK
14 PUBLIC HOLIDAYS
15 SICK LEAVE
16 OVERTIME
17 HIGHER DUTIES
18 MEAL BREAKS
19 ANNUAL LEAVE
20 BEREAVEMENT LEAVE
21 PARENTAL LEAVE
22 INTRODUCTION OF CHANGE
23 REDUNDANCY
24 RIGHT OF ENTRY
25 FIRST AID
26 PAYMENT OF WAGES
27 TIME AND WAGES RECORD
28 OCCUPATIONAL HEALTH AND SAFETY
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29 COMMITMENT TO AGREEMENT
30 NUMBER OF EMPLOYEES BOUND

SIGNATORIES

6.—TERMS OF EMPLOYMENT
Employees may be employed by the week, part-time, or

casual, as set out below. Employees to become entitled to the
wage prescribed by the Agreement must be available, ready
and willing to perform such work as is specified in this Agree-
ment as may be required.

(a) Probationary Period
The first three months of employment is on a probationary

basis. Employment during this time may be terminated on ei-
ther side by one day’s notice or payment in lieu thereof or
forfeiture as the case may be.

(b) Weekly Employment
An employee not specifically engaged as a casual or part-

time employee will be deemed to be employed by the week.
(c) Part-time Employment

(i) An employee may be engaged by the week to work
on a part-time basis for a minimum of 25 ordinary
hours per week to a maximum of 38 ordinary hours
per week.

(ii) An employee so engaged will be paid per hour one
thirty-eighth of the weekly rate prescribed for the
classification in which the employee is engaged.

(iii) An employee engaged on a part-time basis is enti-
tled to payments in respect of annual leave, public
holidays and sick leave on a proportionate basis for
those days for which the employee normally works
their ordinary hours.

(iv) An employee engaged as a part time employee may
by election return to the classification of a casual
employee. This option shall be exercised within 3
months of their appointment to a part time basis. This
option may only be exercised once.

(v) The Employer following a trial of part time employ-
ment may following discussions with the
Consultative Committee revert those employees back
to casual employment. This will not be on an indi-
vidual basis.

(d) Casual Employment
A casual employee is one engaged and paid as such and

whose employment may be terminated by either party on one
hour’s notice. Subject to Clause 10—Hours of Work a casual
employee for working ordinary time will be paid per hour one
thirty-eighth of the weekly Agreement wage prescribed herein
for the work which he or she performs, plus 20 per cent. Casual
employees must be available to work up to 38 ordinary hours
per week.

7.—TERMINATION OF EMPLOYMENT
(a) Notice of termination by Employer

(i) In order to terminate the employment of an employee
the Employer must give the employee the following
notice—
Period of Continuous Service Period of Notice
1 year or less 1 week
1 year and up to the completion
 of 3 years 2 weeks
3 years and up to the completion
 of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice in sub-clause (i) hereof, em-
ployees over 45 years of age at the time of the giving
of the notice with not less than two years’ continu-
ous service, shall be entitled to an additional week’s
notice.

(iii) Payment in lieu of the notice prescribed in sub-para-
graphs 7(a)(i) and/or (ii) hereof must be made if the
appropriate notice period is not given. Provided that
employment may be terminated by part of the period
of notice specified and part payment in lieu thereof

(iv) In calculating any payment in lieu of notice the wages
an employee would have received in respect of the

ordinary time he or she would have worked during
the period of notice had his or her employment not
been terminated must be used.

(v) The period of notice in this clause shall not apply in
the case of dismissal or conduct that justifies instant
dismissal, including malingering, inefficiency, ne-
glect of duty or misconduct or in the case of casual
employees, probationary employees, apprentices or
employees engaged for a specific period of time or
for a specific task or tasks.

(b) Notice of Termination by Employee
The notice of termination required to be given by an em-

ployee must be the same as that required of an Employer, save
and except that there will be no additional notice based on the
age of the employee concerned.

If an employee fails to give notice the Employer has the
right to withhold moneys due to the employee with a maxi-
mum amount equal to the ordinary time rate of pay for the
period of notice.

(c) Time Off During the Notice Period
Where an Employer has given notice of termination to an

employee, an employee is entitled to up to one day’s time off
without loss of pay for the purpose of seeking other employ-
ment. The time off is to be taken at times that are convenient
to the employee after consultation with the Employer.

(d) Statement of Employment
The Employer must, upon receipt of a request from the em-

ployee whose employment has been terminated, provide to
the employee a written statement specifying the period of his
or her employment and the calculation of or the type of work
performed by the employee.

(e) Summary Dismissal
Notwithstanding the provisions of sub-paragraph 7(a)(i)

hereof the Employer has the right to dismiss any employee
without notice for conduct that justifies instant dismissal.

(f) Harsh Oppressive or Unfair Dismissal
The Employer must not harshly, oppressively or unfairly

dismiss an employee.

8.—STANDING DOWN OF EMPLOYEES
At the sole discretion of the Employer payment may be de-

ducted for any time that employees bound by this Agreement
cannot be usefully employed because of any strike, ban or other
industrial situation which has an effect on the operations of
the business.

9.—WAGES
(a) The minimum hourly rates of pay for employees covered

by this Agreement are as follows—
Classification Current On 1/2/2000

Registration
Supervisors $13.40 $13.80 $14.08
DeptB(new) $10.30 $10.67 $10.98
DeptB(experienced) $11.15 $11.65 $12.00
Warehouse (part-time) $11.15 $11.52 $11.83
Pickers (new and/or
 <16 kgs/hr) $ 9.46 $ 9.83 $10.14
Pickers(16-l8kgs/hr) $ 9.46 $ 9.83 $10.14
Pickers (l8 -20 kgs/hr) $ 9.75 $10.12 $10.43
Pickers (20+ kgs/hr) $10.00 $10.37 $10.68
Runners Part Time $ 9.75 $10.12 $10.43
Pre-Packers Part Time $10.12 $10.43
Cleaner $ 9.46 $  9.83 $10.14

Casual Rates
DeptB(new) $12.36 $12.80 $13.18
DeptB(experienced) $13.38 $13.98 $14.40
Warehouse (casual) $13.38 $13.82 $14.20
Pickers (new and/or
 <16 kgs/hr) $11.35 $11.80 $12.17
Pickers(16-l8kgs/hr) $11.35 $11.80 $12.17
Pickers (l8-20 kgs/hr) $11.70 $12.14 $12.52
Pickers (20+ kgs/hr) $12.00 $12.44 $12.82
Runners ( Casual) $11.70 $12.14 $12.52
Pre-Packers (casual) $12.14 $12.52
Cleaner $11.35 $11.80 $12.17
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(b) The Parties to the Agreement agree to review and dis-
cuss the alteration of the picking rates in light of productivity
measures introduced during the first six months of the Agree-
ment. Any alteration to the picking rates will be no more than
directly proportionate with any productivity improvements
achieved in the first six months of the agreement. The amount
of the movement will be agreed by the consultative committee
or failing agreement determined in accordance with the dis-
pute procedure.

(c) Dept B employee (new) is defined as an employee with
less than three months’ experience in the outside area of the
farm.

(d) Picking averages shall be taken over a four week period.
Any dispute as to the averages shall be dealt with in the first
instance by the Consultative Committee.

10.—HOURS OF WORK
(a) The ordinary hours of work are not to exceed an average

of 38 hours in any consecutive seven day period, to be worked
over five days in the week, Sunday to Saturday.

(b) The ordinary hours of work prescribed herein are to be
worked continuously, except for meal breaks between 6.00am
and 6.00pm.

(c) The ordinary hours of work prescribed herein are not to
exceed ten on any day. In any arrangement of ordinary work-
ing hours, where the ordinary working hours are to exceed
eight on any day, the arrangement of hours will be subject to
the agreement of the Employer and the employee.

(d) For all ordinary hours of work performed on a Saturday
or a Sunday, an additional penalty to the employee’s ordinary
rate of pay is payable at the rate of time and a half for all
ordinary time worked on Saturday and double time for all or-
dinary time worked on Sunday.

(e) Where ordinary hours are performed on a Saturday or
Sunday by a casual employee the casual loading of 20% will
not be paid and the employee will receive the ordinary hourly
rate plus the additional penalty as prescribed in paragraph (d).
However, in the case where an employee works greater than 4
hours on a Saturday they will receive payment at the rate of
ordinary time multiplied by 1.7 less the casual loading of 20%.

(f) A casual employee is entitled to be paid for a minimum
of 2 hours for each day the employee is required by the Em-
ployer to attend work.

(g) Full time Warehouse employees may average 38 hours
over Monday to Saturday inclusive. The provisions of clause
16 still apply as to the rates to be applied for the sixth day of
work.

11.—BANKING OF HOURS
Casual pickers are entitled to have the option, with the Em-

ployer’s agreement, to bank hours, in order to achieve a
consistent pay rate over a cycle.

Any hours worked over 20/25 can be banked, and employ-
ees paid those hours in weeks in which they work lesser hours,
or are not able to work because of sickness or holidays.

Thus for example if an employee works as follows—
Week 1 Week2 Week3

Works 20 hrs 25 hrs 15 hrs
Paid 20 hrs 20 hrs 20 hrs
Banked - 5 hrs -

12.—IMPLEMENTATION OF 38 HOUR WEEK
(a) The method of implementation of the 38 hour week will

be mutually agreed between the Employer and employees.
(b) If an RDO system is introduced, by agreement between

the Employer and employees rostered days off may be banked
or a substitute day taken, or if production needs require it RDO’s
can be banked up to a maximum of three days.

13.—SHIFT WORK
(a) Definitions
For the purposes of this clause—

“Afternoon shift” means any shift finishing after 6.00pm
and at or before midnight.
“Night shift” means any shift finishing subsequent to mid-
night and at or before 8.00am.

“Early morning shift” means any shift commencing be-
tween 4.00am and 6.00am.

(b) Hours
The ordinary hours of work are an average of 38 hours per

week.
(c) Rosters
Shift rosters must specify the commencing and finishing

times of ordinary working hours of the respective shifts.
(d) Variation by Agreement
The method of working shifts may be varied by agreement,

between the Employer and an employee or majority of em-
ployees concerned. The time of commencing and finishing
shifts once having been determined may be varied by agree-
ment between the Employer and an employee or majority of
employees concerned to suit the circumstances of the estab-
lishment and where practicable, the needs of the individual
employees or in the absence of agreement by seven days’ no-
tice of alteration given by the Employer to the employee or
employees.

(e) Early morning, afternoon and night shift allowances
(i) a shift worker whilst on early morning shift is to be

paid in addition to his/her ordinary rate a 10% shift
loading for work on such shift.

(ii) a shift worker whilst on afternoon shift is to be paid
in addition to his/her ordinary rate a 15% shift load-
ing for work on such shift.

(iii) a shift worker whilst on night shift is to be paid in
addition to his/her ordinary rate a 30% shift loading
for work on such shift.

14.—PUBLIC HOLIDAYS
(a) Weekly employees, if not required to work, are be enti-

tled to the following holidays without deduction of pay—
New Year’s Day, Australia Day, Labour Day, Good Fri-
day, Easter Monday, ANZAC Day, Foundation Day,
Queen’s Birthday, Christmas Day and Boxing Day.

(b) Provided that, by mutual agreement between the Em-
ployer and the employee, any other day may be substituted as
a holiday for any of the holidays mentioned above. If any
employee is required to work on a public holiday they are
entitled to be paid double time and one half.

(c) A weekly employee who fails to attend for work on the
working day before or the working after a public holiday, with-
out the consent of the Employer, is not entitled to payment for
the holiday.

(d) For casual employees who work on a public holiday the
penalty payment in subclause (b) of this clause is payable on
the hourly rate inclusive of the 20% casual loading.

15.—SICK LEAVE
(a) Entitlement to sick leave
An employee on weekly hiring who is absent from his/her

work on account of personal illness, or on account of injury
by accident, is entitled to leave of absence without deduction
of pay, subject to the following conditions and limitations—

(i) an employee is not entitled to paid leave of absence
for any period in respect of which he/she is entitled
to workers’ compensation.

(ii) an employee must, wherever practicable, prior to the
commencement of the first day or shift of absence,
notify the Employer of such absence, and, as far as
practicable, state the nature of the injury or illness,
and the estimated duration of such absence.

(iii) the employee must prove to the satisfaction of the
Employer that he/she was unable to attend for duty
on the day or days for which sick leave is claimed.

(b) Amount of sick leave
(i) An employee, other than a casual employee, who is

unable to work as a result of the employee’s illness
or injury, is entitled to be paid for periods of absence
from work resulting from the illness or injury—
(aa) in the case of a full-time employee up to 10

working days each year; or
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(bb) in the case of a part-time employee—
(A) who is paid a proportion of a full-time

employee’s pay; or
(B) who is paid according to the number

of hours worked, the proportion of the
number of hours worked each week that
the average number of hours worked
each week bears to 40, up to 80 hours
each year.

(c) Cumulative sick leave
Unused sick leave accumulates from year to year.

16.—OVERTIME
(a) Payment for Working Overtime

(i) For all work done outside ordinary hours on each or
any day the rate of pay is time and a half for the first
two hours and double time thereafter, such double
time to continue until the completion of the over-
time work.

(ii) For all work done in excess of five days in any week
Sunday to Saturday inclusive the rate of pay is time
and a half for the first two hours, and double time
thereafter for the first day, and double time all day
for the second.

(b) Requirement to Work Reasonable Overtime
The Employer may require any employee to work reason-

able overtime at overtime rates and such employee must work
overtime in accordance with such requirements. As a guide
reasonable overtime will be approximately five hours per week.
However, overtime work is not guaranteed by the Employer.

The Employer has the right to require employees to work
overtime on key operations where the need arises, because of
unforeseen circumstances, and employees will work as re-
quired.

The purpose of this provision is to ensure that key opera-
tions on all sites are guaranteed to be completed on any given
day.

Key operations are presently defined as follows—
Casing Line
Filing Line
Spawning Line
Emptying
Harvesting
Warehouse

(c) Meal Allowance
An employee required to work overtime for more than two

hours without being notified on the previous day that he/she
will be so required to work is entitled to either be supplied
with a meal or paid $6.60.

(d) Rest Break
An employee required to work more than two hours over-

time at the completion of the day’s work or shift, is entitled to
a rest break of ten minutes, if the employee is to continue
work after the rest break, and thereafter every four hours until
the completion of overtime.

(e) Call Out
An employee called out to work after the expiration of his/

her customary working time and after he/she has left work for
the day shall be paid for a minimum of two hours work at the
overtime rate.

(f) Ten Hour Break
When overtime work is necessary it shall, wherever reason-

ably practicable, be so arranged that employees have at least
ten consecutive hours off duty between the work of succes-
sive days.

An employee who works so much overtime between the ter-
mination of his/her ordinary work on one day and the
commencement of his ordinary work on the next day so that
he/she has not had at least ten consecutive hours off duty be-
tween those times shall, subject to this clause, be released after
completion of such overtime until he/she has had ten consecu-
tive hours off duty without loss of pay for ordinary working
time occurring during such absence. If, on the instructions of
the Employer, such an employee resumes or continues work

without having had such ten consecutive hours off duty he/she
shall be paid at double rates until he/she is released from duty
for such period and he/she shall then be entitled to be absent
until he/she has had ten consecutive hours off duty without
loss of pay for ordinary working time occurring during such
absence.

17.—HIGHER DUTIES
An employee who is required by the Employer to relieve in

a higher classification and completes a full day shift is entitled
to be paid at the higher rate for that full shift and for any fur-
ther time spent relieving in that position on that day.

18.—MEAL BREAKS
(a) An employee must not be required to work for more than

five hours without a break for a meal. Provided that—
(i) in cases where canteen or other facilities are limited

to the extent that meal breaks must be staggered and
as a result it is not practicable for all employees to
take a break within five hours an employee must not
be required to work for more than six hours without
a break for a meal; and

(ii) by agreement between the Employer and the major-
ity of employees in the plant, work section or sections
concerned, an employee or employees may be re-
quired to work in excess of five hours but not more
than six hours at ordinary rates of pay without a meal
break.

(b) The time of taking a scheduled meal break or rest break
by one or more employees may be altered by the Employer if
it is necessary to do so in order to meet a requirement for
continuity of operations.

(c) The Employer may stagger the time of taking a meal and
rest break to meet operational requirements.

(d) Provide that where employees are due for a meal break,
but will work no more than one hour after the break, the Em-
ployer and the employees may mutually agree that work should
continue through the break.

19.—ANNUAL LEAVE
(a) An employee is entitled to a period of four consecutive

weeks’ annual leave with payment of ordinary wages as pre-
scribed in clause 9 wages of this Agreement after a period of
12 months’ continuous service with the Employer.

(b) During a period of annual leave an employee is entitled
to be paid a loading of 17.5% of the rate of wage prescribed in
clause 9—Wages of this Agreement.

The loading prescribed by this sub-clause does not apply to
proportionate leave on termination of employment.

(c) If any Agreement holiday falls within an employee’s
annual leave and is observed on a day which in the case of that
employee would have been an ordinary working day, the em-
ployee is entitled to an additional day’s annual leave.

(d) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick leave, or time spent on holidays, annual leave or long
service as prescribed by this Agreement, does not count for
the purpose of determining the employee’s right to annual leave.

(e) (i) If after one month’s continuous service in any quali-
fying 12 monthly period an employee leaves the employment
or the employment is terminated by the Employer through no
fault of the employee, the employee is entitled to 2.923 hours’
pay at the employee’s ordinary rate of pay in respect of each
completed week of service.

(ii) In addition to any payment to which the employee may
be entitled under (i) of this sub-clause, an employee whose
employment terminates after completing a 12 monthly quali-
fying period and who has not been allowed the leave prescribed
under this Agreement in respect of that qualifying period is
entitled to be given payment in lieu of that leave unless—

(A) the employee has been justifiably dismissed for mis-
conduct; and

(B) the misconduct for which the employee has been dis-
missed occurred prior to the completion of that
qualifying period.

(f) The provisions of this clause do not apply to casual em-
ployees.
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(g) The employee by agreement with the Employer may ei-
ther receive payment for the period of leave prior to
commencement of the leave providing it is for periods of whole
pay weeks or more or on a weekly basis during the leave. This
only applies to leave applied for in advance.

20.—BEREAVEMENT LEAVE
(a) An employee, other than a casual employee, is entitled to

a maximum of two days without loss of pay on each occasion
and on production of satisfactory evidence of the death in
Australia of the employee’s husband, wife, father, mother,
brother, sister, child, stepchild or parents-in-law. For the pur-
poses of this sub-clause the words “wife” and “husband”
includes defacto wife or husband and the words “father” and
“mother” includes foster father or mother and step father or
mother.

(b) Provided further, an employee, other than a casual em-
ployee, is entitled to a maximum of two days’ leave without
loss of pay on each occasion and on the production of satisfac-
tory evidence of the death outside of Australia of an employee’s
husband, wife, father or mother and where such employee trav-
els outside of Australia to attend the funeral.

21.—PARENTAL LEAVE
Subject to the terms of this clause, employees are entitled to

maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.

(A) MATERNITY LEAVE

Nature of Leave
(1) Maternity leave is unpaid leave.
Definitions
(2) For the purposes of this sub-clause—

(a) “Employee” includes a part-time employee but does
not include an employee engaged upon casual or sea-
sonal work.

(b) “Paternity leave” means leave of the type provided
for in subclause (B) whether prescribed in this Agree-
ment or otherwise.

(c) “Child” means a child of the employee under the age
of one year.

(d) “Spouse” includes a defacto spouse.
(e) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this subclause;
(ii) any period of leave or absence authorised by

the Employer or by the Agreement.

Eligibility for maternity leave
(3) An employee who becomes pregnant upon production to

her Employer of the certificate required by paragraph (4)
hereof, shall be entitled to a period of up to 52 weeks’ mater-
nity leave, provided that such leave shall not extend beyond
the child’s first birthday. This entitlement shall be reduced by
any period of paternity leave taken by the employee’s spouse
and, apart from paternity leave of up to one week at the time
of confinement, shall not be taken concurrently with paternity
leave.

Subject to paragraphs (6) and (9) hereof, the period of ma-
ternity leave shall be unbroken and shall, immediately
following confinement, include a period of six weeks’ com-
pulsory leave.

The employee must have had at least twelve months’ con-
tinuous service with the Employer immediately preceding the
date upon which she proceeds upon such leave.

Certification
(4) When applying for maternity leave the employee must

produce to the Employer a certificate from a registered medi-
cal practitioner stating that she is pregnant and the expected
date of confinement.

The employee must also produce to the Employer a statu-
tory declaration stating particulars of any period of paternity
leave sought or taken by her spouse and that for the period of
maternity leave she will not engage in any conduct inconsist-
ent with her contract of employment.

Notice requirements
(5) (a) An employee shall, not less than ten weeks prior to

the presumed date of confinement, give notice in writing to
the Employer stating the presumed date of confinement.

(b) An employee shall give not less than four weeks’ notice
in writing to the Employer of the date upon which she pro-
poses to commence maternity leave, stating the period of leave
to be taken.

(c) An Employer, by not less than fourteen days’ notice in
writing to the employee, may require her to commence mater-
nity leave at any time within the six weeks immediately prior
to her presumed date of confinement.

(d) An employee shall not be in breach of this clause as a
consequence of failure to give the stipulated period of notice
in accordance with subparagraph (b) hereof if such failure is
occasioned by the confinement occurring earlier than the pre-
sumed date.

Transfer to a safe job
(6) Where, in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the Employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the Employer may require the employee to, take leave
for such period as is certified necessary by a registered medi-
cal practitioner. Such leave shall be treated as maternity leave
for the purposes of paragraphs (10), (11), (12) and (13) hereof.

Variation of period of maternity leave
(7) (a) Provided the maximum period of maternity leave does

not exceed the period to which the employee is entitled under
paragraph (3) hereof—

(i) the period of maternity leave may be lengthened once
only by the employee giving not less than fourteen
days’ notice in writing stating the period by which
the leave is to be lengthened; and

(ii) the period may be further lengthened by agreement
between the Employer and the employee.

(b) The period of maternity leave may, with the consent of
the Employer, be shortened by the employee giving not less
than fourteen days’ notice in writing stating the period by which
the leave is to be shortened.

Cancellation of maternity leave
(8) (a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee terminates
other than by the birth of a living child.

(b) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time,
nominated by the Employer, which shall not exceed four weeks
from the date of notice in writing by the employee to the Em-
ployer that she desires to resume work.

Special maternity leave and sick leave
(9) (a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than by the
birth of a living child then—

(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a regis-
tered medical practitioner certifies as necessary
before her return to work; or

(ii) for illness other than the normal consequences of con-
finement she shall be entitled, either in lieu of or in
addition to special maternity leave, to such paid sick
leave as to which she is then entitled and which a
registered medical practitioner certifies as necessary
before her return to work.

(b) Where an employee, not then on maternity leave, suffers
illness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a registered
practitioner certifies as necessary before her return to work,
provided that the aggregate of paid sick leave, special
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maternity leave and maternity leave shall not exceed the pe-
riod to which the employee is entitled under paragraph (3)
hereof

(c) For the purposes of paragraphs (10), (11) and (12) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion of a
period of leave taken pursuant to this paragraph shall be enti-
tled to the position which she held immediately before
proceeding on such leave or, in the case of an employee who
was transferred to a safe job pursuant to paragraph (6) hereof,
to the position she held immediately before such transfer.

Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing she shall be entitled to a position as
nearly comparable in status and pay to that of her former posi-
tion.

Maternity leave and other leave entitlements
(10) (a) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the period to which
the employee is entitled under paragraph (3) hereof, an em-
ployee may, in lieu of or in conjunction with maternity leave,
take any annual leave or long service leave or any part thereof
to which she is entitled.

(b) Paid sick leave or other paid authorised Agreement ab-
sences (excluding annual leave or long service leave) shall not
be available to an employee during her absence on maternity
leave.

Effect of maternity leave on employment
(11) Subject to this subclause, notwithstanding any agree-

ment or other provision to the contrary, absence on maternity
leave shall not break the continuity of service of an employee
but shall not be taken into account in calculating the period of
service for any purpose under this Agreement.

Termination of employment
(12) (a) An employee on maternity leave may terminate her

employment at any time during the period of leave by notice
given in accordance with this Agreement.

(b) The Employer shall not terminate the employment of an
employee on the ground of her pregnancy or of her absence on
maternity leave, but otherwise the rights of the Employer in
relation to termination of employment are not hereby affected.

Return to work after maternity leave
(13) (a) An employee shall confirm her intention of return-

ing to work by notice in writing to the Employer given not
less than four weeks prior to the expiration of her period of
maternity leave.

(b) An employee, upon returning to work after maternity
leave shall be entitled to the position which she held immedi-
ately before proceeding on maternity leave or, in the case of
an employee who was transferred to a safe job pursuant to
paragraph (6) hereof, to the position which she held immedi-
ately before such transfer or in relation to an employee who
has worked part-time during the pregnancy the position she
held immediately before commencing such part-time work.

Where such position no longer exists, but there are other
positions available which the employee is qualified for and is
capable of performing, she shall be entitled to a position as
nearly comparable in status and pay to that of her former posi-
tion.

Replacement employees
(14) (a) A replacement employee is an employee specifi-

cally engaged as a result of an employee proceeding on
maternity leave.

(b) Before the Employer engages a replacement employee
the Employer shall inform that person of the temporary nature
of the employment and of the rights of the employee who is
being replaced.

(c) Before the Employer engages a person to replace an
employee temporarily promoted or transferred in order to re-
place an employee exercising her rights under this subclause,
the Employer shall inform that person of the temporary nature
of the promotion or transfer and of the rights of the employee
who is being replaced.

(d) Nothing in this subclause shall be construed as requiring
the Employer to engage a replacement employee.

(B) PATERNITY LEAVE

Nature of leave
(1) Paternity leave is unpaid leave.

Definitions
(2) For the purposes of this subclause—

(a) “Employee” includes a part-time employee but does
not include an employee engaged upon casual or sea-
sonal work.

(b) “Maternity leave” means leave of the type provided
for in subclause (A) (and includes special maternity
leave) whether prescribed in this Agreement or oth-
erwise.

(c) “Child” means a child of the employee’s spouse un-
der the age of one year.

(d) “Spouse” includes a de facto spouse.
(e) “Primary care-giver” means a person who assumes

the principal role of providing care and attention to a
child.

(f) “Continuous service” means service under an unbro-
ken contract of employment and includes:

(i) any period of leave taken in accordance with
this subclause—

(ii) any period of leave or absence authorised by
the Employer or by the Agreement.
Eligibility for paternity leave

(3) A male employee, upon production to the Employer of
the certificate required by paragraph (4), shall be entitled to
one or two periods of paternity leave, the total of which shall
not exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to one week at the time of
confinement of his spouse;

(b) a further unbroken period of up to 51 weeks in order
to be the primary care-giver of a child, provided that
such leave shall not extend beyond the child’s first
birthday. This entitlement shall be reduced by any
period of maternity leave taken by the employee’s
spouse and shall not be taken concurrently with that
maternity leave.
The employee must have had at least twelve months’
continuous service with the Employer immediately
preceding the date upon which he proceeds upon ei-
ther period of leave.

Certification
(4) (a) When applying for paternity leave the employee must

produce to the Employer a certificate from a registered medi-
cal practitioner which names his spouse, states that she is
pregnant and the expected date of confinement or states the
date on which the birth took place.

(b) In relation to any period to be taken under subparagraph
(3)(b) hereof, the employee must also produce a statutory dec-
laration stating—

(i) he is seeking that period of paternity leave to be-
come the primary care-giver of a child;

(ii) particulars of any period of maternity leave sought
or taken by his spouse; and

(iii) for the period of paternity leave he will not engage
in any conduct inconsistent with his contract of em-
ployment.

Notice Requirements
(5) (a) The employee shall, not less than ten weeks prior to

each proposed period of leave, give the Employer notice in
writing stating the dates on which he proposes to start and
finish the period or periods of leave and produce the certifica-
tion required in paragraph (4) hereof

(b) The employee shall not be in breach of this paragraph as
a consequence of failure to give the notice required in
subparagraph (a) hereof if such failure is due to—

(i) the birth occurring earlier than the expected date; or
(ii) the death of the mother of the child; or

(iii) other compelling circumstances.
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(c) The employee shall immediately notify the Employer of
any change in the information provided pursuant to paragraph
(4) hereof.

Variation of period of paternity leave
(6) (a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is entitled under
paragraph (3) hereof—

(i) the period of paternity leave provided by
subparagraph (3)(b) may be lengthened once only
by the employee giving not less than fourteen days’
notice in writing stating the period by which the leave
is to be lengthened;

(ii) the period may be further lengthened by agreement
between the Employer and the employee.

(b) The period of paternity leave taken under subparagraph
(3 )(b) hereof may, with the consent of the Employer, be short-
ened by the employee giving not less than fourteen days’ notice
in writing stating the period by which the leave is to be short-
ened.

Cancellation of Paternity leave
(7) Paternity leave, applied for under subparagraph (3 )(b)

hereof but not commenced, shall be cancelled when the preg-
nancy of the employee’s spouse terminates other than by the
birth of a living child.

Paternity leave and other leave entitlements
(8) (a) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the period to which
the employee is entitled under paragraph (3) hereof, an em-
ployee may, in lieu of or in conjunction with paternity leave,
take any annual leave or long service leave or any part thereof
to which he is entitled.

(b) Paid sick leave or other paid authorised Agreement ab-
sences (excluding annual leave or long service leave) shall not
be available to an employee during his absence on paternity
leave.

Effect of paternity leave on employment
(9) Subject to this subclause, notwithstanding any agreement

or other provision to the contrary, absence on paternity leave
shall not break the continuity of service of an employee but
shall not be taken into account in calculating the period of
service for any purpose of this Agreement.

Termination of employment
(10) (a) An employee on paternity leave may terminate his

employment at any time during the period of leave by notice
given in accordance with this Agreement.

(b) The Employer shall not terminate the employment of an
employee on the ground of his absence on paternity leave, but
otherwise the rights of the Employer in relation to termination
of employment are not hereby affected.

Return to work after paternity leave
(11) (a) An employee shall confirm his intention of return-

ing to work by notice in writing to the Employer given not
less than four weeks prior to the expiration of the period of
paternity leave provided by subparagraph (3) (b) hereof.

(b) An employee, upon returning to work after paternity leave
shall be entitled to the position which he held immediately
before proceeding on paternity leave, or in relation to an em-
ployee who has worked part-time under this clause to the
position he held immediately before commencing such part-
time work.

Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, he shall be entitled to a position as
nearly comparable in status and pay to that of his former posi-
tion.

Replacement employees
(12) (a) A replacement employee is an employee specifi-

cally engaged as a result of an employee proceeding on
paternity leave.

(b) Before the Employer engages a replacement employee
the Employer shall inform that person of the temporary nature
of the employment and of the rights of the employee who is
being replaced.

(c) Before the Employer engages a person to replace an
employee temporarily promoted or transferred in order to re-
place an employee exercising his rights under this subclause,
the Employer shall inform that person of the temporary nature
of the promotion or transfer and of the rights of the employee
who is being replaced.

(d) Nothing in this subclause shall be construed as requiring
the Employer to engage a replacement employee.

(C) ADOPTION LEAVE

Nature of leave
(1) Adoption leave is unpaid leave.
Definitions
(2) For the purposes of this subclause—

(a) “Employee” includes a part-time employee but not
an employee engaged upon casual or seasonal work.

(b) “Child” means a person under the age of five years
who has not previously lived continuously with the
employee concerned for a period of six months, or
who is not a child or step-child of the employee or of
the spouse of the employee, and is placed with the
employee for the purposes of adoption.

(c) “Relative adoption” occurs where a child, as defined,
is adopted by a parent, a spouse of a parent or other
relative being a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

(d) “Primary care-giver” means a person who assumes
the principal role of providing care and attention to a
child.

(e) “Spouse” includes a de facto spouse.

(f) “Continuous service” means service under an unbro-
ken contract of employment and includes—

(i) any period of leave taken in accordance with
this sub-clause;

(ii) any period of leave or absence authorised by
the Employer or by the Agreement.

Eligibility

(3) An employee, upon production to the Employer of the
documentation required by paragraph (4) hereof, shall be enti-
tled to one or two periods of adoption leave, the total of which
shall not exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to three weeks at the time
of the placement of the child;

(b) an unbroken period of up to 52 weeks from the time
of its placement in order to be the primary care-giver
of the child. This entitlement shall be reduced by—

(i) any period of leave taken pursuant to
subparagraph (a) hereof, and

(ii) the aggregate of any periods of adoption leave
taken or to be taken by the employee’s spouse.

Such leave shall not extend beyond one year after
the placement of the child and shall not be taken con-
currently with adoption leave taken by the employee’s
spouse.

The employee must have had at least twelve months’ con-
tinuous service with the Employer immediately preceding the
date upon which he or she proceeds upon such leave in either
case.

Certification

(4) Before taking adoption leave the employee must pro-
duce to the Employer—

(a) (i) a statement from an adoption agency or other
appropriate body of the presumed date of
placement of the child with the employee for
adoption purposes; or

(ii) a statement from the appropriate government
authority confirming that the employee is to
have custody of the child pending application
for an adoption order.
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(b) In relation to any period to be taken under
subparagraph (3)(b) hereof, a statutory declaration
stating—

(i) the employee is seeking adoption leave to be-
come the primary care- giver of the child;

(ii) particulars of any period of adoption leave
sought or taken by the employee’s spouse; and

(iii) for the period of adoption leave, the employee
will not engage in any conduct inconsistent
with his or her contract of employment.

Notice requirements
(5) (a) Upon receiving notice of approval for adoption pur-

poses, an employee shall notify the Employer of such approval
and within two months of such approval shall further notify
the Employer of the period or periods of adoption leave the
employee proposes to take. In the case of a relative adoption,
the employee shall notify as aforesaid upon deciding to take a
child into custody pending an application for an adoption or-
der.

(b) An employee who commences employment with the
Employer after the date of approval for adoption purposes shall
notify the Employer thereof upon commencing employment
and of the period or periods of adoption leave which the em-
ployee proposes to take. Provided that such employee shall
not be entitled to adoption leave unless the employee has not
less than twelve months’ continuous service with the Employer
immediately preceding the date upon which he or she pro-
ceeds upon such leave.

(c) An employee shall, as soon as the employee is aware of
the presumed date of placement of a child for adoption pur-
poses but no later than fourteen days before such placement,
give notice in writing to the Employer of such date, and of the
date of the commencement of any period of leave to be taken
under subparagraph (3)(a) hereof

(d) An employee shall, ten weeks before the proposed date
of commencing any leave to be taken under subparagraph (3)(b)
hereof, give notice in writing to the Employer of the date of
commencing leave and the period of leave to be taken.

(e) An employee shall not be in breach of this subclause, as
a consequence of failure to give the stipulated period of notice
in accordance with subparagraphs (c) and (d) hereof if such
failure is occasioned by the requirement of an adoption agency
to accept earlier or later placement of a child, the death of the
employee’s spouse or other compelling circumstances.

Variation of period of adoption leave
(6) (a) Provided the maximum period of adoption leave does

not exceed the period to which the employee is entitled under
paragraph (3) hereof

(i) the period of leave taken under subparagraph (3 )(b)
hereof may be lengthened once only by the employee
giving not less than fourteen days’ notice in writing
stating the period by which the leave is to be length-
ened;

(ii) the period may be further lengthened by agreement
between the Employer and employee.

(b) the period of adoption leave taken under subparagraph
(3 )(b) hereof may, with the consent of the Employer, be short-
ened by the employee giving not less than fourteen days’ notice
in writing stating the period by which the leave is to be short-
ened.

Cancellation of adoption leave
(7) (a) Adoption leave, applied for but not commenced, shall

be cancelled should the placement of the child not proceed.
(b) Where the placement of a child for adoption purposes

with an employee then on adoption leave does not proceed or
continue, the employee shall notify the Employer forthwith
and the Employer shall nominate a time, not exceeding four
weeks from receipt of notification, for the employee’s resump-
tion of work.

Special leave
(8) The Employer shall grant to any employee who is seek-

ing to adopt a child such unpaid leave, not exceeding two days,
as is required by the employee to attend any compulsory inter-
views or examinations as are necessary as part of the adoption
procedure. Where paid leave is available to the employee, the

Employer may require the employee to take such leave in lieu
of special leave.

Adoption leave and other entitlements
(9) (a) Provided the aggregate of any leave, including adop-

tion leave taken under this subclause, does not exceed the period
to which the employee is entitled under paragraph (3) hereof,
an employee may, in lieu of or in conjunction with adoption
leave, take any annual leave or long service leave or any part
thereof to which he or she is entitled.

(b) Paid sick leave or other paid authorised Agreement ab-
sences (excluding annual leave or long service leave), shall
not be available to an employee during the employee’s ab-
sence on adoption leave.

Effect of adoption leave on employment
(10) Subject to this subclause, notwithstanding any agree-

ment or other provision to the contrary, absence on adoption
leave shall not break the continuity of service of an employee
but shall not be taken into account in calculating the period of
service for any purpose of this Agreement.

Termination of employment
(11) (a) An employee on adoption leave may terminate the

employment at any time during the period of leave by notice
given in accordance with this Agreement.

(b) The Employer shall not terminate the employment of an
employee on the ground of the employee’s application to adopt
a child or absence on adoption leave, but otherwise the rights
of the Employer in relation to termination of employment are
not hereby affected.

Return to work after adoption leave
(12) (a) An employee shall confirm the intention of return-

ing to work by notice in writing to the Employer given not
less than four weeks prior to the expiration of the period of
adoption leave provided by subparagraph (3)(b) hereof.

(b) An employee, upon returning to work after adoption leave,
shall be entitled to the position held immediately before pro-
ceeding on such leave, or, in relation to an employee who has
worked part-time under this clause, the position held immedi-
ately before commencing such part-time work.

Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, the employee shall be entitled to a po-
sition as nearly comparable in status and pay to that of the
employee’s former position.

Replacement employees
(13) (a) A replacement employee is an employee specifi-

cally engaged as a result of an employee proceeding on adoption
leave.

(b) Before the Employer engages a replacement employee
the Employer shall inform that person of the temporary nature
of the employment and of the rights of the employee who is
being replaced.

(c) Before the Employer engages a person to replace an
employee temporarily promoted or transferred in order to re-
place an employee exercising rights under this subclause, the
Employer shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the employee
who is being replaced.

(d) Nothing in this subclause shall be construed as requiring
the Employer to engage a replacement employee.

(D) PART-TIME WORK

Definitions
(1) For the purposes of this subclause—

(a) “Male employee” means an employed male who is
caring for a child born of his spouse or a child placed
with the employee for adoption purposes.

(b) “Female employee” means an employed female who
is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption pur-
poses.

(c) “Spouse” includes a de facto spouse.
(d) “Former position” means the position held by a fe-

male or male employee immediately before
proceeding on leave or part-time employment under
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this subclause, whichever first occurs or, if such po-
sition no longer exists but there are other positions
available for which the employee is qualified and
the duties of which he or she is capable of perform-
ing, a position as nearly comparable in status and
pay to that of the position first mentioned in this defi-
nition.

(e) “Continuous service” means service under an unbro-
ken contract of employment and includes—

(i) any period of leave taken in accordance with
this subclause;

(ii) any period of leave or absence authorised by
the Employer or by the Agreement.

Entitlement
(2) With the agreement of the Employer—

(a) A male employee may work part-time in one or more
periods at any time from the date of birth of the child
until its second birthday or, in relation to adoption,
from the date of placement of the child until the sec-
ond anniversary of the placement.

(b) A female employee may work part-time in one or
more periods while she is pregnant where part-time
employment is, because of the pregnancy, necessary
or desirable.

(c) A female employee may work part-time in one or
more periods at any time from the seventh week af-
ter the date of birth of the child until its second
birthday.

(d) A female employee may work part-time in one or
more periods at any time from the date of the place-
ment of the child until the second anniversary of that
date.

Return to former position
(3) (a) An employee who has had at least twelve months’

continuous service with the Employer immediately before
commencing part-time employment after the birth or place-
ment of a child has, at the expiration of the period of such
part- time employment or the first period, if there is more than
one, the right to return to his or her former position.

(b) Nothing in subparagraph (a) hereof shall prevent the
Employer from permitting the employee to return to his or her
former position after a second or subsequent period of part-
time employment.

Pro rata entitlements
(4) Subject to the provisions of this subclause and the mat-

ters agreed to in accordance with paragraph (5) hereof,
part-time employment shall be in accordance with the provi-
sions of this Agreement which shall apply pro rata.

Part-time work agreement
(5) (a) Before commencing a period of part-time employ-

ment under this subclause the employee and the Employer shall
agree—

(i) that the employee may work part-time;
(ii) upon the hours to be worked by the employee, the

days upon which they will be worked and commenc-
ing times for the work;

(iii) upon the classification applying to the work to be
performed; and

(iv) upon the period of part-time employment.
(b) The terms of this agreement may be varied by consent.
(c) The terms of this agreement, or any variation to it, shall

be reduced to writing and retained by the Employer. A copy of
the agreement and any variation to it shall be provided to the
employee by the Employer.

(d) The terms of this agreement shall apply to the part-time
employment.

Termination of employment
(6) The employment of a part-time employee under this

clause may be terminated in accordance with the provisions of
this Agreement but may not be terminated by the Employer
because the employee has exercised or proposes to exercise
any rights arising under this clause or has enjoyed or proposes
to enjoy any benefits arising under this clause.

Overtime
(7) The Employer may request, but not require, an employee

working part-time under this clause to work overtime.

Nature of part-time work
(8) The work to be performed part-time need not be the work

performed by the employee in his or her former position but
shall be work otherwise performed under this Agreement.

Inconsistent Agreement provisions
(9) An employee may work part-time under this clause not-

withstanding any other provision of this Agreement which
limits or restricts the circumstances in which part-time em-
ployment may be worked or the terms upon which it may be
worked including provisions—

(a) prescribing a minimum or maximum number of hours
a part-time employee may work; or

(b) requiring consultation with, consent of, or monitor-
ing by a union, and such provisions do not apply to
part-time work under this clause.

22.—INTRODUCTION OF CHANGE
(a) Employer’s Duty to Notify

(i) Where the Employer has made a definite decision to
introduce major changes in production, program, or-
ganisation, structure or technology that are likely to
have significant effects on employees, the Employer
shall notify the employees who may be affected by
the proposed changes and their union.

(ii) “Significant effects” include termination of employ-
ment; major changes in the composition, operation
or size of the Employer’s work-force or in the skills
required; the elimination or diminution of job op-
portunities, promotion opportunities or job tenure;
the alteration of hours of work; the need for retrain-
ing or transfer of employees to other work or
locations; and the restructuring of jobs. Provided that
where the Agreement makes provision for alteration
of any of the matters referred to herein an alteration
shall be deemed not to have significant effect.

(b) Employer’s Duty to Discuss Change
(i) The Employer shall discuss with the employees af-

fected and their union, inter alia, the introduction of
the changes referred to in sub-clause 22(a) hereof,
the effects the changes are likely to have on employ-
ees, measures to avert or mitigate the adverse effects
of such changes on employees and shall give prompt
consideration to matters raised by the employees and/
or their union in relation to the changes.

(ii) The discussions shall commence as early as practi-
cable after a definite decision has been made by the
Employer to make the changes referred to in sub-
clause 22(a) hereof.

(iii) For the purposes of such discussion, the Employer
shall provide in writing to the employees concerned
and their union, all relevant information about the
changes including: the nature of the changes pro-
posed; the expected effects of the changes on
employees; and any other matters likely to affect
employees, provided that the Employer shall not be
required to disclose confidential information the dis-
closure of which would be inimical to the Employer’s
interests.

23.—REDUNDANCY
(a) Discussion Before Termination

(i) Where the Employer has made a definite decision
that the Employer no longer wishes the job the em-
ployee has been doing done by anyone and this is
not due to the ordinary and customary turnover of
labour and that decision may lead to termination of
employment, the Employer shall hold discussions
with the employees directly affected and with their
union.

(ii) The discussions shall take place as soon as is practi-
cable after the Employer has made a definite decision
which will invoke the provision of sub-clause 23(a)(i)
hereof and shall cover, inter alia, any reasons for the
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proposed terminations, measures to avoid or mini-
mise the terminations and measures to mitigate any
adverse effects of any terminations on the employ-
ees concerned.

(iii) For the purposes of the discussion the Employer shall,
as soon as practicable, provide in writing to the em-
ployees concerned and their union, all relevant
information about the proposed terminations includ-
ing: the reasons for the proposed terminations; the
number and categories of employees likely to be af-
fected; and the number of workers normally
employed; and the period over which the termina-
tions are likely to be carried out. Provided that the
Employer shall not be required to disclose confiden-
tial information the disclosure of which would be
inimical to the Employer’s interests.

(b) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for

reasons set out in sub-clause 23(a)(i) hereof the employee shall
be entitled to the same period of notice of transfer as he/she
would have been entitled to if his/her employment has been
terminated, and the Employer may, at the Employer’s option,
make payment in lieu thereof of an amount equal to the differ-
ence between the former ordinary time rate of pay and the
new lower ordinary time rates for the number of weeks of
notice still owing.

(c) Severance Pay
In addition to the period of notice prescribed for ordinary

termination in sub-clause 7(a), an employee whose employ-
ment is terminated for reasons set out in sub-clause 23(a)(i)
hereof shall be entitled to the following amount of severance
pay in respect of a continuous period of service—

Period of Continuous Service Severance Pay
Less than one year nil
1 year but less than two years 4 weeks’ pay
2 years but less than three years 6 weeks’ pay
3 years but less than four years 7 weeks’ pay
4 years and over 8 weeks’ pay

“Week’s pay” means the ordinary time rate of pay for the
employee concerned.

Provided that the severance payments shall not exceed the
amount which the employee would have earned if employ-
ment with the Employer had proceeded to the employee’s
normal retirement date.

(d) Employees Leaving During Notice Period
An employee whose employment is terminated for reasons

set out in sub-clause 23(a)(i) hereof may terminate his/her
employment during the period of notice and, if so, shall be
entitled to the same benefits and payments under this clause
had he/she remained with the Employer until the expiry of
such notice. Provided that in such circumstances the employee
shall not be entitled to payment in lieu of notice.

(e) Alternative Employment
The Employer, in a particular redundancy case, may make

application to the Western Australian Industrial Relations Com-
mission to have the general severance pay prescription varied
if the Employer obtains acceptable alternative employment for
an employee.

(f) Time Off During Notice Period
(i) During the period of notice of termination given by

the Employer an employee shall be allowed up to
one day’s time off without loss of pay during each
week of notice for the purpose of seeking other em-
ployment.

(ii) If the employee has been allowed paid leave for more
than one day during the notice period for the pur-
pose of seeking other employment, the employee
shall, at the request of the Employer, be required to
produce proof of attendance at an interview or he/
she shall not receive payment for the time absent.
For this purpose a statutory declaration will be suffi-
cient.

(g) Notice to Commonwealth Employment Service
Where a decision has been made to terminate employees in

the circumstances outlined in sub-clause 23(a)(i) hereof, the

Employer shall notify the Commonwealth Employment Serv-
ice thereof as soon as possible giving relevant information
including the number and categories of the employees likely
to be affected and the period over which the terminations are
intended to be carried out.

(h) Superannuation Benefits
Subject to any further agreement, where an employee who

is terminated receives a benefit from a superannuation scheme,
he/she shall only receive under sub-clause 23(c) hereof the
difference between the severance pay specified in that sub-
clause and the amount of the superannuation benefit he/she
receives which is attributable to Employer contributions only.

If this superannuation benefit is greater than the amount due
under sub-clause 23(c) then he/she shall receive no payment
under that sub-clause.

(i) Transmission of Business
(i) Where a business is before, on or after the date of

this Agreement, transmitted from the Employer (in
this sub clause called “the transmittor”) to another
Employer (in this sub-clause called “the transmittee”)
and an employee who at the time of such transmis-
sion was an employee of the transmittor in that
business becomes an employee of the transmittee—

(1) the continuity of the employment of the em-
ployee shall be deemed not to have been broken
by reasons of such transmission; and

(2) the period of employment which the employee
has had with the transmittor or any prior
transmittor shall be deemed to be service of
the employee with the transmittee.

(ii) In this subclause “business” includes trade, process,
business or occupation and includes part of any such
business and “transmission” includes transfer, con-
veyance, assignment or succession whether by
agreement or by operation of law and “transmitted”
has a corresponding meaning.

(j) Employees with Less than One Year’s Service
This clause shall not apply to employees with less than one

year’s continuous service.
(k) Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal,
including malingering, inefficiency, neglect of duty or mis-
conduct or in the case of casual employees, apprentices, or
employees engaged for a specific period of time or for a spe-
cific task or tasks.

(l) Employers Exempted
Subject to an order of the Western Australian Industrial Re-

lations Commission, in a particular redundancy case, this clause
shall not apply to employers who employ less than 15 em-
ployees in total.

(m) Incapacity to Pay
The Employer, in a particular redundancy case may make

application to the Western Australian Industrial Relations Com-
mission to have the general severance pay prescription varied
on the basis of the Employer’s incapacity to pay.

24.—RIGHT OF ENTRY
A duly accredited representative of the Union has the right

to enter the Employer’s premises during the recognised meal
break, subject to the following conditions—

(a) the authority must be produced by the Union official
to the Employer or his/her representative and must
be produced before interviewing any employee;

(b) if a Union official has unduly interfered with the work
being carried out, or is offensive in his methods, the
Employer may refuse right of entry, but the official
has the right to bring the refusal before the Western
Australian Industrial Relations Commission.

25.—FIRST AID
An employee who has been appointed by the Employer to

carry out first aid is entitled to be paid an allowance of $6.35
per week.
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26.—PAYMENT OF WAGES
Wages will be paid weekly by electronic funds transfer, no

later than Thursday of each week.

27.—TIME AND WAGES RECORD
(a) The Employer must maintain a time and wages record

for each employee.
(b) The entries in the time and wages records for each em-

ployee must include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this Agreement.

(c) The Employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(d) A representative of the Union has the power to inspect
the time and wages records of an employee or former em-
ployee.

(e) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(i) is not a member of the Union; and
(ii) has notified the Employer in writing that the em-

ployee or former employee does not consent to a
representative of the Union having access to those
records.

(f) The power of inspection may only be exercised by a rep-
resentative of the Union authorised in accordance with the rules
of the Union to exercise the power.

(g) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(h) A person who has given a notification referred to in para-
graph (b) of subclause (5) hereof may, by notice in writing to
the Employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(i) Before exercising a power of inspection the representa-
tive must give reasonable notice of not less than 24 hours to
the Employer.

(j) The Employer may refuse the representative access to
the records if—

(i) the Employer is of the opinion that access to the
records by the representative of the Union would
infringe the privacy of employees who are not mem-
bers of the Union; and

(ii) the Employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being no-
tified of the requirement to inspect by the
representative.

(k) The Employer must endeavour to—
(i) maintain the time and wages records of employees

in such a manner that access by a representative of
the Union to the records of employees does not give
access to records of employees who are not mem-
bers of the Union and have notified the Employer
that they do not consent to the Union having access
to the records;

(ii) ensure that a representative of the Union does not
obtain access to the records of employees who are
not members of the Union and have notified the
Employer that they do not consent to a representa-
tive of the Union having access to the records; and

(iii) ascertain whether an employee or prospective em-
ployee does not consent to a representative of the
Union having access to the time and wages records
of the employee or prospective employee.

(l) A person must not by threats or intimidation persuade or
attempt to persuade an employee or prospective employee to
give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of the Union having access to the time and wages records of
that employee or prospective employee.

(m) The Employer must ensure that any notification from
an employee or former employee in accordance with this clause
be retained for not less than seven (7) years.

(n) The Employer or Union may apply to the Western Aus-
tralian Industrial Relations Commission at any time in relation
to this clause.

28.—OCCUPATIONAL HEALTH AND SAFETY
(a) The parties are committed to providing a safe work envi-

ronment and employees have a responsibility to work in a safe
manner.

(b) Health and safety representatives will be appointed and
health and safety committee structures will be established and
maintained. Health and safety representatives and committee
members will be given adequate time off in order that they
may fulfill their responsibilities according to the Occupational
Safety & Health Act 1984.

29.—COMMITMENT TO AGREEMENT
The Union agrees not to pursue any claims in relation to

wages, allowances or other conditions of employment for the
term of this Agreement.

30.—NUMBER OF EMPLOYEES BOUND
The parties estimate that 120 employees will be bound by

the Agreement upon registration.
Signed for and on behalf of
The Australian Workers’ Union
West Australian Branch, Industrial Union of Workers
Signature: ...................Signed..................

Secretary
Date: 11/10/99.

Signed for and on behalf of
Chiquita Mushrooms Pty Ltd
Signature: ...................Signed..................
Date: 11/10/99.

CMW DESIGN & CONSTRUCTION INDUSTRIAL
AGREEMENT.

No. AG 132 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers

and

CMW Design & Construction Pty Ltd.
AG 132 of 1999.

CMW Design & Construction Industrial Agreement.

COMMISSIONER S J KENNER.
6 October 1999.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the CMW Design & Construction Industrial
Agreement as filed in the Commission on 29 July 1999 in
the terms of the following schedule be and is hereby reg-
istered as an industrial agreement.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the CMW Design & Con-

struction Industrial Agreement.
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2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and CMW Design &
Construction Pty Ltd (hereinafter referred to as the “Company”)
in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately three (3) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause – 46 Settlement of Disputes and Appen-
dix—Resolution of Disputes Requirements of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.
2. Superannuation
(i) The Company will immediately increase its level of pay-

ment to $60 per week per employee or 7% of Ordinary time
Earnings, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. First aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand alowances, in chargeof plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, excluding fares and travel
and other reimbursement allowances.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year,
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pro-rata to attend courses conducted or approved by the
NBCITC. The employer’s approval shall not be unreasonably
withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE

For sick leave accrued after the date of signing this agree-
ment the following will apply—

(a) The Company’s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING

1. “Pyramid Sub-Contracting” is defined as the practice of a
sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING

In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION

The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS

The Union will make no further claims on the Company
over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—

The Unions: BLPPU
...........................................................
Date: 28/7/99
...........................................................
WITNESS
CMETU
...........................................................
Date:  28/7/99
...........................................................
WITNESS
The Company:
...........................................................
SIGNATURE
Date: 26/7/99
Company Seal
...........................................................
PRINT NAME
...........................................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August
Signing 1999
Hourly Hourly

Rate Rate
$ $

Labourer Group 1 16.92 17.15
Labourer Group 2 16.34 16.56
Labourer Group 3 15.90 16.12
Plaster, Fixer 17.58 17.82
Painter, Glazier 17.19 17.42
Signwriter 17.56 17.80
Carpenter 17.70 17.93
Bricklayer 17.52 17.75
Refractory Bricklayer 20.12 20.38
Stonemason 17.70 17.93
Rooftiler 17.38 17.62
Marker/Setter Out 18.21 18.46
Special Class T 18.45 18.69
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APPRENTICE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Plasterer, Fixer
Year l 7.38 7.48
Year 2 (1/3) 9.68 9.81
Year 3 (2/3) 13.19 13.37
Year 4 (3/3) 15.48 15.69
Painter. Glazier
Year l (.5/3/5) 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.89 13.06
Year 4 (3/3), (3.5/3.5) 15.13 15.33
Signwriter
Year l (.5/3/5) 7.38 7.48
Year 2 (1/3), (1.5/3.5) 9.65 9.78
Year 3 (2/3), (2.5/3.5) 13.17 13.35
Year 4 (3/3), (3.5/3.5) 15.46 15.66
Carpenter
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78
Bricklayer
Year l 7.36 7.46
Year 2 (1/3) 9.63 9.76
Year 3 (2/3) 13.14 13.31
Year 4 (3/3) 15.41 15.62
Stonemason
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78
Rooftiler
6 months 9.91 10.04
2nd 6 months 10.90 11.04
Year 2 12.73 12.90
Year 3 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

b) The decision on a person’s ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner

d) If this happens 3 times the worker shall be given a written
warning and made aware of the availability of treatment/coun-
selling. If the worker refuses help he/she may be transferred/
dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.

• Must undertake and continue with the recommended
treatment to maintain the protection of this program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.1m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.1m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site
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allowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.l7m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastem side of Havelock Street will be in the ‘CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedure
—First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

D & G HOIST HIRE INDUSTRIAL AGREEMENT.
No. AG 97 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

D & G Hoist Hire Pty Ltd.
AG 97 of 1999.

D & G Hoist Hire Industrial Agreement.

COMMISSIONER S J KENNER.
6 October 1999.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appeareance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the D & G Hoist Hire Industrial Agreement as
filed in the Commission on 31 May 1999 in the terms of
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the following schedule be and is hereby registered as an
industrial agreement.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the D & G Hoist Hire

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Aims and Objectives of this Agreement
6. Term and Renewal of Agreement
7. Wages and Allowances
8. Dispute Settlement Procedure
9. Safety Dispute Resolution

10. First on Last Off
11. Overtime
12. Company Based Incentive Scheme
13. Industry Standards
14. Clothing and Footwear
15. Training Allowance, Training Leave, Recognition of

Prior Learning
16. Pyramid Sub-contracting
17. Sick Leave
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims
22. Signatories to the Agreement

Appendix A—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix B—Labour Levels for Scaffolding

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers) and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australia Branh
(hereinafter referred to as the “Unions”) and D & G Hoist
Hire Pty Ltd (hereinafter referred to as the “Company”) in the
State of Western Australia.

4.—APPLICATION
1. This Agreement shall be binding on the Company, the

Union and its’ officers and employees eligible to be members
of the Union employed by the Company, on scaffolding work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the relevant Award) whilst work-
ing on construction sites covered under the enterprise
bargaining agreement. There is approximately one employee
covered by this Agreement.

2. The provisions of this Agreement are in addition to enti-
tlements specified in the relevant Award and where there is an
inconsistency the Agreement shall prevail.

5.—AIMS AND OBJECTIVES OF THE AGREEMENT
The Objectives of this Agreement are to—

1. Increase the efficiency of the Company by the effec-
tive use of the skills and commitment of the
employees of the Company.

2. Improve the living standards, job satisfaction and
continuity of employment of the Company’s employ-
ees.

3. Develop best practice standards that are based upon
a culture of opportunity, continuous learning and im-
provement through training.

4. Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety standards in the industry are maintained.

5. Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

6.—TERM AND RENEWAL OF AGREEMENT
1. This Agreement shall come into operation from the date

of signing and shall remain in force until 31 October 1999.
2. Any party may terminate the Agreement provided three

months’ notice has first been given in writing.
3. The parties agree to commence discussions on the terms

and conditions of any future Agreement three calendar months
prior to the expiration of this Agreement.

7.—WAGES AND ALLOWANCES
1. The following rate shall apply to all employees covered

by this Agreement.
From date of signing, hourly rate $16.34
From 1 August 1999, hourly rate $16.56

2. In addition, the following allowance will be paid to all
employees whilst working on construction sites covered un-
der the Enterprise Bargaining Agreement—

a) A rate of $5.25 per hour will be paid to all employ-
ees. This allowance is “all purpose” and shall be
included as part of the ordinary rate.

b) The $5.25 per hour allowance will bepaid in lieu of
any other allowances.

8.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in the Award.

9.—SAFETY DISPUTE RESOLUTION
1. It is agreed the Company and their employees have a re-

sponsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the Company’s safety officer or
worker’s safety representative to be dealt with in accordance
with the following procedures—

a) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
Company’s safety officer or the worker’s safety rep-
resentative.

b) The Company’s safety officer and the worker’s safety
representative will take immediate action to have the
unsafe situation rectified.

c) Should the Company’s safety officer consider that
no safety precautions are necessary, he/she will no-
tify the worker’s safety representative accordingly
as soon as possible.

d) While there is disagreement on the ruling of the Com-
pany’s safety officer, the Company’s safety officer
will arrange for the immediate transfer of all em-
ployees from the disputed area.

e) Should the Company’s safety officer be of the opin-
ion that no action is necessary and the employees’
safety representative disagrees, an appropriate inspec-
tor from Worksafe will be requested to undertake an
inspection of the disputed area for the purpose of
resolving any such matter.

f) If disagreement still exists the chief inspector, con-
struction branch of Worksafe or his/her nominee will
be called in to assist in the resolution of the dispute.

4. Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being consid-
ered, except in the area alleged to be unsafe.

5. It is accepted that safety considerations override normal
work practices and depending on the degree of potential risk
to persons on the job, or the general public, can override nor-
mal demarcation practices.
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10.—FIRST ON LAST OFF
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
8—Dispute Settlement Procedure.

11.—OVERTIME
1. The allocation of overtime will be at the employer’s pre-

rogative provided that the employer will not discriminate
against any employee.

2. The practice of “one in all in” will not occur.
3. An overtime roster may be introduced after agreement is

reached between the employees, the Company and the Union.

12.—COMPANY BASED INCENTIVE SCHEME
1. The Company may negotiate incentive schemes which

will not affect the terms of this Agreement. These schemes
must ensure that the Award provides the base safety net and
that all workers on-site have the opportunity to share in the
proposed scheme.

2. Once negotiated incentive schemes will be submitted to
the Union prior to its implementation for confirmation that
the relevant Award requirements have been satisfied.

13.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee
into the Western Australian Construction Industry Redundancy
Fund.

2. Superannuation
(i) The Company will immediately increase its level of pay-

ment to $60 per week per employee or 7% of Ordinary Time
Earnings, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. First aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, excluding fares and travel
and other reimbursement allowances.

14.—CLOTHING AND FOOTWEAR
1. The following items or other suitable clothing as agreed

between the company and the Union will be supplied to each
employee by the Company, upon the completion of five work-
ing days.

(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. The parties recognise the need to adopt a “total trade”
concept for training and skills acquisition to meet the current
and future requirements of the industry. To this end the parties
reaffirm their commitment to training and agree that training
and retraining of both the workforce and supervision will oc-
cur on an ongoing basis.

2. It is agreed that safety training will be an important com-
ponent in the structured training programme.

3. All scaffolding work will be carried out using labour suit-
ably trained and qualified to a standard approved by the
Company and the Union.

4. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

5. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

6. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

16.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
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5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

17.—SICK LEAVE
For sick leave accrued after the date of signing of this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

Where employees are provided with the free use of a com-
pany motor vehicle to travel to and from work they shall not
be entitled to travel money.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

22.—SIGNATORIES
The Unions: BLPPU
...........................................................
Date: / /
...........................................................
WITNESS
The Company:
...........................................................
SIGNATURE
Date: 14/5/99
...........................................................
PRINT NAME
...........................................................
WITNESS

APPENDIX A
1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens three times the worker shall be given a
written warning and made aware of the availability of treat-
ment/counselling. If the worker refuses help he/she may be
transferred/dismissed the next time he/she is dangerously af-
fected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel, eg: Safety delegate/officer, safety com-
mittee members, union delegate, consultative
committee members(s) at the two hour BTG Drug
and Safety in the Workplace training course.

APPENDIX B
Labour Levels for Scaffolding
This appendix sets out parameters for labour levels on scaf-

folding work, however it has been an understanding between
the parties that a common sense approach in keeping with prac-
tical and safe working conditions forms the basis of this
Agreement.

1. Steel Scaffolding
Scaffolding work of a substantial nature erected over 4 me-

tres high in accordance with Division 7 of the Occupational
Safety and Health Regulations and Australian Standard 1576
shall where that scaffolding is to be erected at one time be the
work of at least 3 workers.

Scaffolding that will ultimately be erected over 4 metres
high, however is built in stages can be erected up to 4 metres
by a two person team one of which shall be a licensed
scaffolder.

Notwithstanding the abovementioned agreements and due
to the variation of circumstances applicable in scaffolding work
such as towers, scaffolding over uneven sites, etc, there will
be consultation between the Licensed Scaffolder and the Em-
ployer on labour levels in line with practical and safe working
conditions is an understanding between the parties to this agree-
ment.

2.Aluminium Mobiles
There shall not be a requirement for 3 person gangs up to a

height of 9.2 metres on Aluminium Mobiles unless deemed
necessary by the employer.
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DEPARTMENT OF CONSERVATION AND LAND
MANAGEMENT (CSA) ENTERPRISE BARGAINING

AGREEMENT 1999.
No. PSA AG 36 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Executive Director, Department of Conservation and Land
Management.

No. PSA AG 36 of 1999.
18 October 1999.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. PSA AG 36 of 1999
HAVING heard Ms M. King on behalf of the first named party
and Mr P. Heslewood on behalf of the second named party;
and

WHEREAS an agreement has been presented to the Public
Service Arbitrator (the Arbitrator) for registration as an Indus-
trial Agreement; and

WHEREAS the Arbitrator is satisfied that the aforementioned
agreement complies with the Industrial Relations Act, 1979;

NOW THEREFORE the Arbitrator, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement titled the Department of Conser-
vation and Land Management (CSA) Enterprise
Bargaining Agreement 1999, filed in the Commission on
23 September 1999 and as subsequently amended by the
parties, signed by me for identification, be and is hereby
registered as an Industrial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Public Service Arbitrator.

AGREEMENT

Part 1—Application and Operation of Agreement

1.—TITLE
This agreement shall be known as the Department of Con-

servation and Land Management (CSA) Enterprise Bargaining
Agreement 1999 and shall replace the Department Of Conser-
vation and Land Management—CPSU/CSA Enterprise
Agreement 1996 No. PSA AG 132 of 1996.

2.—ARRANGEMENT

Part 1—Application and Operation of Agreement
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Date And Operation and Renewal of Agreement
8. No Further Claims
9. Relationship to Parent Awards and Agreement

10. Availability of Agreement
11. Dispute Resolution Procedure
12. Objectives and Principles
13. Productivity Measurement
14. Reserved Matters
15. Implementation Productivity Initiatives
16. Consultation

Part 2—Salaries, Hours and Part-time work
17. Salary Increases
18. Payment of Salaries
19. Salary Packaging
20. Hours of Duty
21. Part-Time Work
22. Annual Increments/Performance Management

Part 3—Leave
23. Annual Leave
24. Annual Leave Recording
25. Annual Leave Loading
26. Purchased Leave
27. Sick Leave
28. Family Carer’s Leave
29. Bereavement Leave
30. Short Leave
31. Long Service Leave
32. Parental Leave
33. Ceremonial/Cultural Leave

Part 4—Miscellaneous Conditions
34. Overtime
35. Fire Duties
36. Payment for Fire Overtime for Wildlife Officers
37. Travelling Expenses
38. Private Telephone Subsidy
39. Piecework
40. Dress Code
41. Fitness For Firefighting
42. Alcohol and Other Drugs Policy and Procedures
43. Childcare Arrangements
44. Working From Home
45. Intellectual Property
46. Right of Transfer/Transfer Policy
47. Recovery of Overpayments/Debts
48. Personal File
49. Signatures of Parties to Agreement

Schedule A: Salaries

 3.—SCOPE
This Enterprise Bargaining Agreement shall apply to all

Department of Conservation and Land Management employ-
ees including Senior Executive Service employees working in
the Department of Conservation and Land Management who
are members of or eligible to be members of the Civil Service
Association of Western Australia (Inc).

4.—PARTIES TO THE AGREEMENT
This agreement is made between the Executive Director,

Department of Conservation and Land Management and the
Civil Service Association of Western Australia (Inc).

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this agreement is 500.

6.—DEFINITIONS
In this agreement, the following terms shall have the fol-

lowing meanings.
“A Day” means from midnight to midnight.
“Agreement” means the Department of Conservation and

Land Management (CSA) Enterprise Agreement 1999.
“CALM” means the Department of Conservation and Land

Management
“Employee” means for the purposes of this agreement,

someone who is referred to at clause 3.—Scope.
“Employer” means the Executive Director, Department

of Conservation and Land Management
“GOSAC” means the Government Officers Salaries Al-

lowances and Conditions Award 1989
“Government” means the State Government of Western

Australia
“PSA” means Public Service Award 1992.
“Retiring Allowance” means the lump sum paid to an em-

ployee for accrued and pro-rata leave entitlements
payable at the date of retirement.

“Union” means Civil Service Association of Western Aus-
tralia Inc.

“WAIRC” means The Western Australian Industrial Rela-
tions Commission

7.—DATE AND OPERATION AND RENEWAL OF
AGREEMENT

1. This agreement shall operate from the beginning of the
first pay period on or after the date of registration in the WAIRC
and shall remain in force for a period of two years.
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2. During the life of the agreement the parties will continue
to address a range of issues and reforms specifically aimed at
increasing productivity. The parties agree that these issues will
be included in future negotiations.

3. The agreement will continue in force after the expiry of
the term until such time as either party withdraws from the
agreement by notification in writing to the other party and to
the WAIRC or the parties replace this agreement with a subse-
quent agreement.

4. By mutual agreement the parties may withdraw from this
agreement prior to its expiry date.

5. The pay quantum achieved as a result of this agreement
will remain and form the new base pay rates for future agree-
ments, except where the award salary rate is higher in which
case the award salary rate shall apply.

6. The parties agree to commence negotiations at least six
(6) months prior to the expiration of the period of this agree-
ment to negotiate a replacement agreement.

8.—NO FURTHER CLAIMS
1. The parties to this agreement undertake that for the dura-

tion of the agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this agreement or provided for in State Wage Case
Decisions.

2. This agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

9.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENT

1. This agreement shall be read and interpreted wholly in
conjunction with—

• the Public Service Award 1992,
• the Public Service Allowances (Fisheries and Wild-

life Officers) Award 1990,
• Government Officers Salaries Allowances and Con-

ditions Award 1989 and
• the Department of Conservation and Land Manage-

ment Fire Duties Allowances and Conditions
Agreement No PSA AG 1 of 1992.

2. Provided that where there is any inconsistency between
this agreement and the awards and agreements listed in
subclause (1) of this clause then this agreement shall prevail
to the extent of any inconsistency. Where this agreement is
silent the awards and agreements contained in subclause (1)
of this clause shall apply.

10.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to have access to a copy of

this agreement. This agreement will be maintained by the
employer as readily accessible to every employee in electronic
or hard copy form.

11.—DISPUTE RESOLUTION PROCEDURE
1. This dispute resolution procedure will apply to any is-

sues, questions, disputes or difficulties that arise about the
implementation or interpretation under this agreement. The
intent of the parties is to use this procedure to, wherever pos-
sible, resolve issues at local or workplace level.

2. To facilitate this procedure, the employee(s) concerned
will, as a preliminary step, discuss any issues of concern with
their immediate supervisor. In the event of no resolution at
this stage the formal steps as set out in subclauses (4), (5), (6),
and (7) will be followed.

3. In implementing this procedure the following principles
shall be applied—

(a) decisions made are unbiased and are seen to be unbi-
ased,

(b) all parties to the dispute have the opportunity to put
their cases fully,

(c) appropriate confidentiality is to be maintained, and
(d) employees will not be the subject to any discrimina-

tion as a result of using the dispute resolution
procedure

4. The Union representative and /or the employee/s concerned
shall discuss the matters of dispute with the immediate

supervisor in the first instance. An employee may be accom-
panied by a Union representative.

5. If the matter is not resolved within five (5) working days
following the discussion in accordance with paragraph (4) the
matter shall be referred by the Union representative or em-
ployee to the relevant line manager for resolution.

6. If the matter is not resolved within five (5) working days
following the discussion in accordance with paragraph (5) the
matter shall be referred by the Union representative or em-
ployee to the employer for resolution.

7. If the matter is not resolved within five (5) working days
of the Union representative’s or employee’s notification of the
dispute to the employer in accordance with subclause (6) of
this clause, it may be referred by the Union or the employer to
the WAIRC.

8. By mutual agreement the five (5) working days within
subclauses (4), (5), (6), and (7) may be extended.

12.—OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—

1. To satisfy the requirements of CALM’s clients and
customers through the provision of reliable, efficient
and quality services;

2. To achieve CALM’s mission and improve produc-
tivity and efficiency in CALM through ongoing
improvements;

3. To promote the development of trust and motivation
and to continue to foster enhanced employee rela-
tions;

4. To promote participative decision making processes
and practices;

5. To promote increased job satisfaction and secure em-
ployment opportunities;

6. To facilitate a continued co-operative approach to
the introduction of change.

13.—PRODUCTIVITY MEASUREMENT
1 The parties agree that performance indicators assist in the

attainment of corporate goals in the interests of clients, em-
ployees, CALM and the Government on behalf of the
community.

2 CALM has developed a productivity model based on Out-
put Based Management financial reporting. The model includes
Key Performance Indicators to assess labour productivity which
in turn provides the justification for the productivity based
salary payments provided for under this Agreement.

14.—RESERVED MATTERS
The following matters have been reserved for further dis-

cussion. They will be developed between the parties and will
be included in the next round of negotiations for a replace-
ment enterprise agreement.

1. Equity index —the parties will develop measures to ad-
dress this equity index via measures such as family friendly
policies and procedures

2. Telephone subsidy—the basis for the setting of the cur-
rent telephone subsidy will be examined. The parties will either
confirm this basis or reach agreement on a new basis for set-
ting the subsidy.

3. The parties to this agreement will also continue to partici-
pate in and support the following initiatives

(a) Continuous Improvement
(b) Cooperation with Australian Workers Union covered

employees in facilitating their training and career de-
velopment

(c) Business Units
(d) Flexibility
(e) Health and Fitness
(f) Management of Work, Technology and Resource uti-

lisation
(g) Training and Skills acquisition
(h) Volunteer Projects
(i) Use of Contractors consistent with practice under the

conditions of Department Of Conservation and Land
Management—CPSU/CSA Enterprise Agreement
1996 No. PSA AG 132 of 1996.
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15.—IMPLEMENTATION OF PRODUCTIVITY
INITIATIVES

1. The parties are committed to the continued development
and implementation of a broad agenda of initiatives designed
to increase the efficiency and effectiveness of the program and
service delivery (outputs) of CALM.

2. The parties agree to meet regularly, to share information
on relevant issues and to monitor and review the implementa-
tion of the agreement;

3. The employer will provide adequate resources to support
the implementation of the initiatives as outlined in this agree-
ment and in order to achieve the milestones.

4. Where milestones are not met due to circumstances be-
yond the control of the parties to this agreement, those
circumstances will be taken into account.

16.—CONSULTATION
The parties are committed to working together to improve

the business performance and working environment in CALM.
Whilst it is acknowledged by the parties that decisions will
continue to be made by the employer, which is responsible
and accountable to Government by statute for the effective
and efficient operation of its business, the parties are commit-
ted to effective communication and agree, in particular, that—

1. In the context of this clause consultation shall mean
information sharing and discussion on matters rel-
evant to the decision making processes which shall
be conducted in such a way as to enable the views of
the union and employees to be taken into account
and to contribute to the decision making process.

2. Where the employer proposes to make significant
changes likely to affect existing practises, working
conditions or employment prospects of employees,
the Union and employees affected shall be notified
by the employer as early as possible.

3. Consultation with employees and the union in re-
spect of significant proposed changes to work
organisation should occur prior to final decisions
being made.

4. Employees will be encouraged and given opportu-
nity to be involved in contributing to the efficiency
and effectiveness of their workplace within policies
and guidelines.

Part 2—Salaries, Hours and Part-time work

17.—SALARY INCREASES
1. Salary increases provided for and payable in this agree-

ment are detailed in this clause. The first two instalments are
identified in Schedule A—Salaries of this agreement. The fi-
nal instalment is subject to the provisions of subclause (4) of
this clause.

2. From the beginning of the first pay period on or after
registration of this agreement, a 2.5% increase in salary for
productivity improvements identified from the productivity
model for the financial year 1997/8.

3. From the beginning of the first pay period no later than
three months from date of registration of this agreement, a
further 1% increase in salary, subject to the finalisation of a
consolidated administrative document to be used within CALM
which encompasses this Agreement, the Public Service Award
1992, the Department of Conservation and Land Management
Fire Duties Allowances and Conditions Agreement No PSA
AG 1 of 1992 and the Public Service Allowances (Fisheries
and Wildlife Officers) Award 1990.

4. From the beginning of the first pay period on or after
twelve months following registration of this Agreement, up to
3.5% increase in salary for justified and demonstrated pro-
ductivity for the 1998/1999 financial year as calculated from
the productivity model referred to clause 13 Productivity Meas-
urement of this of this agreement.

18.—PAYMENT OF SALARIES
1. Salaries shall be paid fortnightly but, where the usual pay

day falls on a Public Service Holiday, payment shall be made
on the previous working day.

2. A fortnight’s salary shall be computed by dividing the
annual salary by 313 and multiplying the result by 12.

3. The hourly rate shall be computed as one 76th of the fort-
night’s salary.

4. Salaries shall be paid by direct funds transfer to the credit
of an account nominated by the employee at a Bank, Building
Society or Credit Union approved by the Treasurer or an Ac-
countable Employee.

5. Provided that where such form of payment is impractica-
ble or where some exceptional circumstances exist, and subject
to prior written agreement between the employee and the Ex-
ecutive Director, payment by cheque may be made.

19.—SALARY PACKAGING
1. An employee may, by agreement with the employer, enter

into a salary packaging arrangement.
2. Salary packaging is an arrangement whereby the entitle-

ments under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

3. For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC less the cost of Compulsory
Employer Superannuation Guarantee contributions.

4. The TEC for the purposes of salary packaging, is calcu-
lated by adding—

The base salary;
Other cash allowances eg: commuted overtime allowance;
Non cash benefits, eg: superannuation, motor vehicles etc;
Any Fringe Benefit Tax liabilities currently paid; and
Any variable components, eg: performance based incen-
tives where they exist.

5. Where an employee enters into a salary packaging ar-
rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangements.

6. Where an employee enters into a salary packaging ar-
rangement the salary rate as specified in Schedule A—Salaries
of this agreement is the basis to calculate entitlements in re-
spect of redundancy payments, early retirement and other salary
related payments except overtime.

7. The salary packaging arrangement must be cost neutral in
relation to the total cost to the employer.

8. The salary packaging arrangement must also comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

9. In the event of any increase or additional payments of tax
or penalties under the salary packaging arrangement associ-
ated with the employment of the employee or the provision of
employer benefits under the salary packaging arrangement,
such tax, penalties and any other costs shall be borne by the
employee.

10. In the event of significant increases in Fringe Benefit
Tax liability on administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

11. The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

12. An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

13. The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the
WAIRC.

20.—HOURS OF DUTY
1. This clause is to be read in conjunction with clause 16.—

Hours of PSA and GOSAC
2. Standard Hours of Duty
For the purposes of this sub-clause the Prescribed Hours of

duty to be observed by an employee shall be 7.6 hours per day
to be worked between 7.00am and 6.00 pm Monday to Friday
as determined by the Executive Director with a lunch interval
of not less than thirty (30) minutes to be taken between 11.00am
and 3.00pm.
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Provided that standard hours of duty shall only apply in the
following circumstances:

(a) where there has been no agreement between the
employee(s) and the Executive Director as to the ap-
plication of paragraph (3), (4) or (5) hereunder; or

(b) where more flexible arrangements do not already ex-
ist;

(c) Where there are performance issues which cannot
be resolved by other means.

3. Fifteen Day Cycle
(a) Subject to the provisions of this clause, the ordinary

hours shall be worked within a fifteen day three week
cycle of eight hours and ten minutes each day on
Monday to Friday inclusive, between the hours of
6.00 am. and 6.00 pm. with thirty four (34) minutes
of each such day worked accruing toward a paid day
off.

(b) Provided that the spread of hours may be varied by
agreement if the affected employee(s) so agree, pro-
vided that the ordinary hours do not exceed an
average of 38 per week over the three weekly cycle.

(c) An employee may vary an accrued day off provided
that such variation is agreed to by the Executive Di-
rector prior to the working day which immediately
precedes accrued day off.

(d) Where to meet the needs of the employer an em-
ployee is required to work on his / her accrued day
off then there shall be no penalty applicable to the
employer. Provided that an alternate accrued day off
is rescheduled to occur within the next ten working
days.

4. Twenty Day Cycle
(a) Subject to the provisions of this clause, the ordinary

hours shall be worked within a twenty day four week
cycle of eight hours each day on Monday to Friday
inclusive, between the hours of 6.00 am. and 6.00
pm. with 0.4 of one hour of each such day worked
accruing toward a paid day off.

(b) Provided that the spread of hours may be varied by
agreement if the affected employee(s) so agree, pro-
vided that the ordinary hours do not exceed an
average of 38 per week over the four weekly cycle.

(c) An employee may vary an accrued day off provided
that such variation is agreed to by the Executive Di-
rector prior to the working day which immediately
precedes accrued day off.

(d) Where to meet the needs of the employer an em-
ployee is required to work on an accrued day off then
there shall be no penalty applicable to the employer.
Provided that an alternate accrued day off is resched-
uled to occur within the next ten working days.

5. Flexible Working Hours
For the purposes of this sub-clause the Prescribed Hours of

work shall be those hours which have been agreed between
the Executive Director and an employee, or a group of em-
ployees, in accordance with the following—

(a) An average of 38 hours per week must be worked so
that a total of 1976 hours per annum will be worked
during a twelve (12) month period.

(b) The spread of hours to be observed by an employee
shall be up to ten (10) hours per day, Monday to Sat-
urday between the hours of 6.00am and 8.00pm.

(c) The actual hours to be worked each day will be agreed
between the Executive Director and each employee.

(d) Where the prevailing circumstances are such that
there is a need for employees to work outside the
spread of hours prescribed in this sub-paragraph, then
the spread of hours to be worked may be varied to
suit the circumstances, provided that any such varia-
tions are by agreement between the Executive
Director and the employee(s) concerned.

(e) Any hours worked over 1976 hours per year or out-
side the agreed spread of hours by an employee will
be regarded as overtime and an employee shall be
compensated for such overtime in accordance with

the provisions of clause 34.—Overtime, of this agree-
ment.

(f) Where an employee has completed their prescribed
hours within 12 months then that employee may not
be required to report for work and if not required
shall continue to receive their normal fortnightly sal-
ary until the expiration of the twelve (12) month
period.

(g) Where to meet the needs of the employer an em-
ployee is required to work on his/her accrued day off
then there shall be no penalty applicable to the em-
ployer. Provided that an alternate accrued day off is
agreed upon within the next ten (10) working days.

6. Banking of flexidays and accrued days off
With the approval of the Executive Director employees

may—
(a) accumulate up to two (2) flexidays from one cycle

to another.
(b) subject to organisational convenience, bank up to five

(5) accrued days off
(c) be paid out uncleared accrued days off at the ordi-

nary rate of pay.
7. Flexible Hours for Employees Subject to Commuted Over-

time.
Employees who are subject to the Public Service Allow-

ances (Fisheries and Wildlife Officers) Award 1990 shall be
required to work an average of thirty eight (38) hours per week
and be compensated for any additional hours in accordance
with provisions of that Award.

21.—PART-TIME WORK
1. This clause is to be read in conjunction with clause 9—

Part Time Employment of PSA and GOSAC.
2. Part time work is defined as work that is regularly under-

taken for less than designated full time hours and does not
attract a casual loading.

22.—ANNUAL INCREMENTS/PERFORMANCE
MANAGEMENT

1. All employees performance will be subject to regular re-
views; provided that such reviews are in accordance with the
guidelines provided by CALM’s preferred performance man-
agement system, and that such reviews occur at least every
twelve months.

2. In cases of outstanding individual performance and com-
petence employees may be progressed to their next incremental
point of classification level within a period less than twelve
months subject to the approval of the Executive Director.

3. Level 1 Employees
Subject to the approval of the Executive Director, any level

1 employee who has reached the top increment of the level
and subsequently meets the necessary criteria (as identified in
the Guidelines dated 26 November 1998) may make applica-
tion and may be granted a special performance allowance which
equates to the difference between the top increment of level 1
and the first increment of level 2.

4. Unless the employer otherwise determines the non pay-
ment of an annual increment due to unsatisfactory performance
will alter the normal anniversary date of any further annual
increment due to the employee to the new date on which the
increment is paid.

Part 3—Leave

23.—ANNUAL LEAVE
1. This clause is to be read in conjunction with clause 19.—

Annual Leave of PSA and GOSAC.
2. Where an employee has accrued a minimum of two (2)

year’s entitlement, and does not immediately apply to reduce
the accrued leave, the employee will within four (4) weeks of
any further leave being credited, provide the employer with a
Leave Clearance Plan. The Plan will clearly indicate the time
frames and quantum for clearance of the outstanding accrued
leave, unless exemption is applied for and granted in respect
of the operation of this sub-clause by the Executive Director.

3. Provided that having accrued two (2) year’s entitlement
or more of annual leave and agreed on a leave plan an
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employee will not have an application consistent with the
agreed plan denied by the employer.

4. Subject to the Executive Director’s approval, an employee
may clear annual leave in individual days.

5. Compaction of Leave and Cash Out of Leave
(a) If any employee has more than one (1) year’s ac-

crued annual leave entitlement, with the employer’s
approval, the employee may compact any portion in
excess of that entitlement on a two (2) for one (1)
basis.

(b) If any employee has more than two (2) year’s ac-
crued annual leave entitlement, with the employer’s
approval, the employee may cash out any portion in
excess of that two (2) year entitlement.

6. Wildlife Officers and Technical Officers shall be entitled
to five weeks annual leave due to their long and irregular hours
and loss of social recreation.

24.—ANNUAL LEAVE RECORDING
1. This clause is to be read in conjunction with clause 19.—

Annual Leave of PSA and GOSAC.
2. The recording and application of annual leave entitlements

will be changed to operate on a financial rather than a calen-
dar year basis.

3. The changeover will initially be accommodated by cred-
iting every employee with an additional half of their annual
leave entitlement effective July 1 1999 and with recording a
credit of each annual leave entitlement from July 1 each year
thereafter.

4. The employer will retain the right to revert to the pre-
existing calendar year arrangements. Any decision to revert to
the pre-existing arrangements will be predated by no less than
four (4) weeks notice to employees and the union, unless a
lesser period is mutually agreed.

5. No employee will lose any annual leave entitlements as a
result of any of the changes referred to in this clause.

25.—ANNUAL LEAVE LOADING
The entitlement to leave loading prescribed in clause 19.—

Annual Leave of PSA and GOSAC which is payable to
employees who are subject to this agreement has been added
into and forms part of the salaries identified in the Schedule
A—Salaries of this agreement.

26.—PURCHASED LEAVE
1. Subject to the Executive Director’s approval, and to the

conditions outlined in this clause an employee may purchase
additional leave up to a maximum of nine weeks.

(a) Between 48 and 51 weeks, and in special cases, no
less than 39 weeks, of salary will be spread over the
full 52 weeks of the year, whereby the employee will
take the equivalent number of additional weeks of
leave in addition to their normal annual leave enti-
tlement.

(b) The additional weeks will not be able to be accrued,
and must be taken within the calendar or financial
year that the salary arrangements apply.

(c) Where agreement is reached to work 39 weeks, and
subject to operational requirements this may as
closely as possible coincide with the 39 weeks of the
school year.

2. Superannuation arrangements and taxation effects will be
discussed if this option is adopted, and the relevant necessary
arrangements will be put in place by the employer.

3. Access to the provisions of this clause will be subject to
the employee having satisfied CALM’s Accrued Leave Man-
agement policy as detailed in “CALM People” entry 1.5.46.
“Purchased Leave Scheme” dated December 1998.

4. In the event that the employee is required to return to
work during a period of purchased leave,

(a) the employee will accrue time in lieu at their nomi-
nated purchased leave rate or

(b) with the employer’s approval be paid for the time
worked at overtime rates in accordance with clause
34.—Overtime of this agreement.

5. In the event that the employee cannot take the leave, his/
her salary will be adjusted at the completion of the 12 month
period to take account of the time worked during the year that
was not included in salary.

6. Purchased leave will not attract annual leave loading.

27—SICK LEAVE
This clause is to be read in conjunction with clause 22.—

Sick Leave of PSA and GOSAC.
1. Entitlement

(a) The Executive Director shall credit each permanent
employees with the following sick leave credits,
which shall be cumulative—

Sick Leave Sick Leave
on full pay on half pay

On the day of initial
appointment 38 hours 16 hours
On completion of 6
months continuous
service 38 hours 24 hours
On the completion of
12 months continuous
service 76 hours 38 hours
On the completion of
each further period
of 12 months
continuous service 76 hours 38 hours

(b) An employee employed on a fixed term contract for
a period greater than twelve (12) months, shall be
credited with the same entitlement as a permanent
employee. An employee employed on a fixed term
contract for a period less than twelve (12) months,
shall be credited with the same entitlement on a pro
rata basis for the period of the contract.

(c) A part-time employee shall be entitled to the same
sick leave credits, on a pro rata basis according to
the number of hours worked each fortnight. Payment
for sick leave shall only be made for those hours that
would normally have been worked had the employee
not been on sick leave.

(d) The provisions of this clause do not apply to casual
employees.

28.—FAMILY CARER’S LEAVE
1. For the purposes of this clauses, the definition of family

shall be the definition contained in the Equal Opportunity Act
1986. That is, a person who is related to the employee by blood,
marriage, affinity, adoption and includes a person who is wholly
or mainly dependent on, or is a member of the household of,
the employee.

2. An employee with responsibilities in relation to members
of their household or immediate family shall be entitled to 38
hours per annum family carer’s leave without loss of pay to
provide care and support for such persons when they are ill.

3. The employee shall elect family carer’s leave entitlements
to be deducted from annual leave or accrued sick leave entitle-
ments.

4. Family carer’s leave may be taken on an hourly basis.
5. The employee shall, wherever practical give the employer

notice of the intention to take family carer’s leave and the
estimated length of absence. If it is not practicable to give
prior notice of absence the employee shall notify the employer
as soon as possible on the day of absence.

6. The employee shall provide, where required by the em-
ployer, evidence to establish the requirement to take family
leave.

29.—BEREAVEMENT LEAVE
1. The Executive Director may, upon sufficient cause being

shown, grant an employee bereavement leave in accordance
with the Minimum Conditions of Employment Act 1993 as
follows, provided that payment in respect of bereavement leave
is to be made only where the employee otherwise would have
been on duty.
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2. Entitlement to bereavement leave
Subject to subclause (5), on the death of the spouse or de

facto spouse of an employee; the child or step-child of an
employee; the parent or step-parent of an employee; or any
other person who, immediately before that person’s death, lived
with the employee as a member of the employee’s family, the
employee is entitled to paid bereavement leave of up to two
(2) days.

3. The two (2) days need not be consecutive.
4. Bereavement leave is not to be taken during a period of

any other kind of leave.
5. Proof in support of claim for leave
An employee who claims to be entitled to paid leave under

subclause (1) is to provide to the employer, if so requested by
the employer, evidence that would satisfy a reasonable person
as to the death that is the subject of the leave sought; and the
relationship of the employee to the deceased person.

30.—SHORT LEAVE
The provisions of clause 26.—Short Leave of the PSA and

GOSAC, shall not apply to employees who are subject to this
agreement.

31.—LONG SERVICE LEAVE
1. Compaction of leave
Where an employee has accrued long service leave, with the

approval of the Executive Director, the employee may take
some or all of that leave in compacted form, on the basis of
payment of two weeks pay for each week of leave actually
taken, providing that no portion of entitlement cleared is less
than two weeks ie a minimum of one week of leave actually
taken.

2. Where an employee has accrued long service leave in ex-
cess of thirteen (13) weeks of entitlement, with the approval
of the Executive Director, the employee may cash out any part
of that entitlement in excess of 13 weeks, provided that the
employee does this before the nominated expiry date of this
Agreement.

3. In addition to the provisions of subclauses (1) and (2) of
this clause if any of an employee’s entitlement to long service
leave has been accrued whilst employed wholly or partially
on a part time basis, that employee may request to compact
the period of leave entitlement due to the equivalent of full
time ordinary hours.

4. The period of entitlement cleared, compacted and/or
cashed out will be calculated as if taken as normal leave with-
out compaction or cashing out and will not count as service
towards the employees’ next entitlement for long service leave.

5. Subject to the approval of the Executive Director, long
service leave may be taken in minimum periods of one (1)
week.

32.—PARENTAL LEAVE
1. This clause is to be read in conjunction with clause 16.—

Maternity Leave of PSA and clause 23.—Maternity Leave of
GOSAC.

2.  Definitions—
“adoption”, in relation to a child, is a reference to a

child who
(a) is not the natural child or the step-child of the

employee or the employee’s spouse;
(b) is less than 5 years of age; and
(c) has not lived continuously with the employee

for 6 months or longer;
“continuous service” means service under an unbroken

contract of employment and includes —
(a) any period of parental leave; and
(b) any period of leave or absence authorised by

the employer
“expected date of birth” means the day certified by a

medical practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;

 “spouse” includes a de facto spouse.

3.  An employee, other than a casual employee is entitled to
a maximum of fifty two (52) consecutive weeks of unpaid
leave in respect of—

(a) the birth of a child to the employee or the employ-
ee’s spouse; or

(b) the placement of a child with the employee with a
view to the adoption of the child by the employee.

4. An employee shall, no later than ten (10) weeks before
the expected date of birth or placement make application to
the Executive Director for parental leave for a period not ex-
ceeding fifty two (52) consecutive weeks.

5.  An employee who has given notice of his or her intention
to take parental leave is to notify the employer of the dates on
which the employee wishes to start and finish the leave.

6.  Medical certificate
An employee who has given notice of his or her intention to

take parental leave, other than for adoption, is to provide to
the employer a certificate from a medical practitioner stating
that the employee or the employee’s spouse, as the case may
be, is pregnant and the expected date of birth.

7. The minimum period of absence on parental leave for a
female employee shall commence six weeks before the ex-
pected date of birth and end six (6) weeks after the day on
which the birth has taken place, however an employee may
apply to the Executive Director to vary this period provided
her application is supported by a certificate from a registered
medical practitioner indicating that the employee is fit to con-
tinue or resume duty within this minimum period.

8. An employee proceeding on parental leave may elect to
take a shorter period of parental leave, and may at any time
during that period of leave elect to extend or reduce the period
of the original application within the limitations of the provi-
sions of subclauses (3) and (7) of this clause.

9. An employee proceeding on parental leave may elect to
utilise—

(a) accrued annual leave
(b) accrued long service leave

for the whole or part of the period referred to in subclause (3)
of this clause. The periods of leave referred to in paragraphs
(a) and (b) of this subclause which are utilised, shall be paid
leave.

10. Absence of an employee which has been permitted in
accordance with the provisions of this clause shall not be
deemed absence on sick leave.

11. Where a female employee has not applied for leave in
accordance with the provisions of this clause, and does not
have express approval of the Executive Director for continued
employment, the Executive Director may direct the employee
to take parental leave, and may determine the date on which
such leave shall commence. Should the employee not comply
with the direction, disciplinary action may be taken against
her.

12.  Where both partners are employed, the leave shall not
be taken concurrently except under special circumstances and
with the approval of the employer but this subsection does not
apply to one week’s parental leave.

(a) taken by the male parent immediately after the birth
of the child; or

(b) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.

13. A part-time employee shall have the same entitlement to
parental leave as full time employees.

14. An employee employed on a fixed term contract shall
have the same entitlement to parental leave, however the pe-
riod of leave granted shall not extend beyond the term of that
contract.

15. Return to work after parental leave
On finishing parental leave, an employee is entitled to the

position he or she held immediately before starting parental
leave.

16. If the position referred to in subclause (15) is not avail-
able, the employee is entitled to an available position

(a) for which the employee is qualified; and
(b) that the employee is capable of performing,
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most comparable in status and pay to that of his or her former
position.

17. Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in subclause (15) that
subclause applies only in respect of the position held by the
employee immediately before taking the acting or temporary
position.

18. Effect of parental leave on employment. Absence on pa-
rental leave

(a) does not break the continuity of service of an em-
ployee; and

(b) is not to be taken into account when calculating the
period of service.

33.—CEREMONIAL/CULTURAL LEAVE
1. Subject to the Executive Director’s approval an employee

covered by this agreement is entitled to use their leave entitle-
ments for tribal/ceremonial/cultural purposes.

2. Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

3. Ceremonial/cultural leave may be taken as whole or part
days off and may be deducted from annual leave entitlements.
Where such leave is equal to or in excess of five (5) consecu-
tive days, on any one occasion, such leave in multiples of five
days may alternatively be deducted from the employee’s ac-
crued long service leave.

4. The employer may request reasonable evidence of the le-
gitimate need for the employee to be allowed time off.

5. Time off without pay may be granted by arrangement be-
tween the employer and employee for tribal/ceremonial/cultural
purposes.

Part 4—Miscellaneous Conditions

34.—OVERTIME
1. The following provisions shall apply to all employees ex-

cept those who are subject to the Public Service Allowances
(Fisheries and Wildlife Officers) Award 1990. Such employ-
ees shall be required to work an average of 38 hours per week
and be compensated for any additional hours in accordance
with provisions of that Award.

2. In the event of any inconsistency between this clause and
clause 35.—Fire Duties of this agreement the provisions of
clause 35.—Fire Duties shall apply to the extent of any incon-
sistency.

3. Payment For Overtime
Payment for overtime shall be calculated on an hourly basis

in accordance with the following formula—
(a) Weekdays

For the first three hours worked outside the prescribed
hours of duty on any one weekday at the rate of time
and one half—
ie. Fortnightly Salary x 3

76 2
After the first three hours on any one week day at the rate of

double time—
ie. Fortnightly Salary x 2

76 1
(b) Saturdays

For the first three hours on any Saturday, before 12.00
noon, at the rate of time and one half—
ie. Fortnightly Salary x 3

76 2
After the first three hours or after 12.00 noon, whichever is

the earlier, on any Saturday at the rate of double time —
ie. Fortnightly Salary x 2

76 1
(c) Sunday

For all hours on any Sunday, at the rate of double
time—
ie. Fortnightly Salary x 2

76 1

(d) Public Holidays
For hours worked during prescribed hours of duty
on any Public Holiday at the rate of time and one
half (in addition to the normal pay for that day) —
ie. Fortnightly Salary x 3

76 2
For hours worked outside of the prescribed hours of
duty on any Public Holiday at the rate of double time
and a half —
ie. Fortnightly Salary x 5

76 2
4. Out of Hours Contact

(a) For the purposes of this clause “Availability” means
a written instruction to an employee to remain
contactable, but not necessarily in immediate prox-
imity to a telephone or paging system, outside the
employee’s normal hours of duty and be available
and in a fit state at all such times for recall to duty.
Each written instruction shall only authorise the em-
ployee to hold themselves available until the next
ordinary working day.

(b) Except as otherwise agreed between the Executive
Director and the Union, an employee who is required
by the Executive Director or a duly authorised em-
ployee to be on “out of hours contact” during periods
off duty shall be paid an allowance in accordance
with the following formulae for each hour or part
thereof the employee is on “out of hours contact”.

Standby
Level 2 (minimum) weekly rate x  1 x 37.5

            38 100
On Call

Level 2 (minimum) weekly rate x  1 x 18.75
            38 100

Availability
Level 2 (minimum) weekly rate x  1 x 18.75  x  50

             38 100 100

35.—FIRE DUTIES
1. This clause is to be read in conjunction with clause 5.—

Fire Duties Allowances and Conditions of the Department of
Conservation and Land Management Fire Duties Allowances
and Conditions Agreement No1 of 1992.

2. Where the provisions of this clause are inconsistent with
those contained in any other clause of this agreement, the pro-
visions of this clause shall prevail to the extent of any
inconsistency.

3. For the purposes of this clause the following terms shall
have the following meanings

(a) “Fire Control”  shall be deemed to include fire de-
tection, suppression, prescribed burning, mopping up
operation and patrols.

(b) “Fire Season”means a continuous period deemed to
commence once the detection system is required to
operate and it ends, as determined by the Executive
Director, according to seasonal conditions

4. Listed Employees
Employees on fire duties are defined as listed or non listed

employees. The provisions which apply are as follows—
(a) The Executive Director shall compile a list of all

employees to be rostered for fire duties and this list
shall be available prior to the first day of October in
each year. Listed employees include Departmental,
Regional and District Duty Officers, and Officers
on Fire Emergency Availability.

(b) A roster shall be prepared for each district showing—
(i) the Duty Officer who shall be required on all

days throughout the fire season;
(ii) one employee who shall be required for Fire

Emergency Availability—
(iii) employees who may be placed on Fire Emer-

gency Availability by a Duty Officer as
conditions warrant.
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(c) All employees included in this list shall be entitled
to one week’s leave in addition to the normal entitle-
ment of annual leave.

(d) An employee who is included in the list after the
commencement of the fire season shall receive addi-
tional leave at the rate of one (1) day for every five
(5) weeks that the employee is included in the list.

(e) Such additional leave shall be reduced to take into
account—

(i) any period of leave in excess of two weeks
taken during the fire season;

(ii) any period during which an employee is trans-
ferred to duties not associated with fire control
and during which the employee’s name is re-
moved from the list of employees rostered for
fire duties.

Reductions in the additional week’s leave provided
by sub-clause (4)(c) and (d) of this clause shall be
calculated at the rate of one (1) day of leave for each
period of five (5) weeks, or part thereof that an em-
ployee is on leave or not included on the list, provided
that no reduction shall be made until the commence-
ment of the employee’s third week of absence. No
reduction shall be made to the additional leave if an
employee is on duty for a least eleven (11) Sundays
or pubic holidays in one fire season.

(f) Employees required to hold themselves in readiness
for fire duties shall be paid the following hourly rate
for Fire Emergency Availability (FEA) depending
on the disability—

(i) An employee who is required to be immedi-
ately contactable and within 5 minutes of the
District Office—

Level 2 (minimum) weekly rate x  1 x 37.5
38 100

(ii) An employee who is required to be immedi-
ately contactable by telephone or paging
device, prepared for an immediate recall to
duty and be located within 15 minutes of the
office or designated work area —

Level 2 (minimum) weekly rate x  1 x 27
38 100

(iii) An employee who is required to remain at the
employee’s residence or to otherwise be im-
mediately contactable by telephone or paging
system outside the employee’s normal hours
of duty in case of a call out requiring an im-
mediate return to duty—

Level 2 (minimum) weekly rate x  1 x 18.75
38 100

(g) An employee placed on Fire Emergency Availabil-
ity—

(i) on a weekday shall be entitled to payment for
a minimum period of three (3) hours;

(ii) on a Saturday, Sunday or public holiday shall
be entitled to payment for a minimum period
of eight (8) consecutive hours;

(iii) may elect to go off duty and forfeit the bal-
ance of the minimum payment if no longer
required by the Duty Officer;

(iv) where actual work is undertaken during the
period of emergency availability service, the
minimum hours for which payment will be
made will be reduced by the number of hours
so worked.

(h) In addition to the above, District Duty Officers shall
be paid an allowance for periods of actual duty as
required by the roster based on the following for-
mula—
Monday to Friday—½ hour per day at time and a
half
Saturdays am—2 hours at time and a half
Saturdays pm—1 hour at double time

Sundays—2 hours at double time

Public holidays—2 hours at double time and a half.

The allowance for a District Duty Officer is to be
paid at the rate of Level 5 maximum.

(i) Where an employee on Fire Emergency Availability
has his/her telephone number on a tape or diverter as
the principle point of contact for public fire calls but
does not otherwise carry out the duties provided for
in sub-clause (4)(b)(i) of this clause, the employee
shall be paid an allowance equivalent to fifteen (15)
minutes per day at the rate of Level 5 maximum.

(j) The Department of Conservation and Land Manage-
ment , prior to each fire season, shall prepare a
schedule detailing the duties pertaining to fire emer-
gency as provided for in sub-clause (4)(b) of this
clause. This schedule shall be binding on the parties.

(k) Work performed on fire control outside of normal
working hours, and other than required in the per-
formance of fire duties as defined in accordance with
sub-clause (4)(a) of this clause, shall be classed as
overtime.

(l) An employee included in the list provided by sub-
clause (4)(a) of this clause shall have at least an
average of one (1) weekend in three (3) entirely free
from duty over the fire season.

(m) A listed employee who is not rostered for duty and
who has not been placed on Fire Emergency Avail-
ability by the District Duty Officer shall not be
required to restrict movements outside of normal
hours, provided that an address and/or contact tel-
ephone number (to be used in case of emergency)
shall be indicated on the Disposition Board.

5. Non-Listed Employees

(a) An employee not specified in subclause (4)(a) of this
clause may be placed on Fire Emergency Availabil-
ity by the Executive Director in accordance with
sub-clause (4)(f) of this clause.

(b) An employee not named in the list who is placed on
Fire Emergency Availability on more than five (5)
weekends shall be entitled to the additional leave and
allowances prescribed by sub-clauses (4)(d) and (e)
of this clause.

(c) Non-listed employees shall not be required to restrict
their movements outside of normal hours, provided
that an address and/or contact telephone number (to
be used in case of emergency) shall be indicated on
the Disposition Board.

6. An employee who is called out whilst being on Fire Emer-
gency Availability shall be compensated in accordance with
the provisions of subclause (3) of clause 34.—Overtime of
this agreement, for a minimum of one half hour.

7. An employee who is required to carry out any emergency
fire control duties outside of normal hours and who is not on
Fire Emergency Availability shall be compensated for such
overtime in accordance with the provisions of subclause (2) of
clause 34.—Overtime of this agreement, for a minimum of
three (3) hours.

8. A paid meal break of at least thirty (30) minutes shall be
made for meals between 12.00 noon and 2.00 pm when over-
time is worked on Saturday, Sunday or a public holiday, and
between 5.00 pm and 7.00 pm on any week night on which
overtime is worked. Provided that when the taking of a meal
break during the hours stipulated will seriously interfere with
effective fire suppression, a duly authorised employee may
vary the hours during which the meal break may be taken but
not so as to prescribe a period in excess of six (6) hours be-
tween meal breaks. Custom and practice with respect to the
provision of meals by the employer shall be observed.

9. When an employee is listed for fire control duties the
Department will pay for all telephone connections, rent and
Departmental calls for the period of the fire season. Where an
employee is listed for only part of the fire season the employee
will be paid for the period they are listed.
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10. Where an employee performs fire control work there
shall be a period of eight (8) hours completely free of all du-
ties between successive shifts of fire control work and ten (10)
hours completely free of all duties at the cessation of multiple
shift fire control work, without loss of salary for ordinary
working time.

Provided that where an employee is required to return to or
continue work without such a break, the employee shall be
paid at double the ordinary rate until such break occurs.

11. The provisions in subclauses 3(a),(b), (c) and (d) of clause
34.—Overtime of this agreement shall apply to all employees
covered by this agreement.

12. An employee who is listed for Fire Duties in accordance
with sub-clause (4)(a) of this clause shall not be eligible to
payment for performing Fire Duties during the same hours as
the employee is being remunerated for undertaking their nor-
mal duties and responsibilities.

13. The hours of duty and/or availability that are required of
an employee who is rostered to perform Fire Duties shall be
outside of, and additional to, their prescribed hours, as pro-
vided for by clause 20.—Hours of this agreement, unless
otherwise agreed in writing between the Executive Director
and the employee concerned.

36.—PAYMENT FOR FIRE OVERTIME FOR WILDLIFE
OFFICERS

1. The parties agree that the Commuted Overtime Allow-
ance (15%) paid in accordance with clause 5.—Commuted
Overtime Allowance of the Public Service Allowances (Fish-
eries and Wildlife Officers) Award 1990, which designated
Wildlife Officers receive, is intended to apply only to duties
which are directly related to their role as Wildlife Protection
Officers. Overtime performed by Wildlife Officers on fire con-
trol does not fall into this category.

2.  When a Wildlife Officer claims fire overtime in accord-
ance with clause 35.—Fire Duties of this agreement that
employee cannot also be paid the 15% Commuted Overtime
Allowance for the same period.  Therefore when calculating
the fire overtime payment due to Wildlife Officers the proce-
dure as outline in subclause (3) of this clause shall be followed.

3. (a) Step 1. Ascertain the employees base hourly rate
(b) Step 2. Using the base hourly rate calculate the

gross amount due for fire overtime hours worked on
each day claimed.

(c) Step 3. Using the base hourly rate calculate the
daily gross value of the 15% Commuted Overtime
Allowance that is; base hourly rate x 7.6 hours per
day x 15%

(d) Step 4. Subtract gross commuted overtime allow-
ance (as calculated in Step 3) from gross fire overtime
payment due (calculated in step 2) to obtain the gross
amount due to the employee.

(e) Step 5. If the value of the overtime is less than the
value of the daily gross value of 15% Commuted
Overtime Allowance then the former will continue
to be paid

37.—TRAVELLING EXPENSES
1. This clause is to be read in conjunction with clause 42.—

Travelling Allowance of PSA and GOSAC.
2. When an employee travels on official business which ne-

cessitates an overnight stay, then either—
(a) accommodation and meals will be provided by the

employer at no charge to the employee; or
(b) the employee shall be reimbursed for all expenses

necessarily incurred as a result of such travel.

Provided that reimbursement will only be made upon pro-
duction of receipts or such other evidence as is deemed
acceptable to the employer.

3. When an employee travels on official business and such
travel does not involve an overnight stay, meals will only be
provided free of charge where the employee is required to
purchase a meal during the course of such travel and that meal
is not the first meal consumed during that work period.

4. In addition to the rates contained in Schedule I—Travel-
ling Transfer and Relieving Allowances of PSA and Schedule
J—Travelling Transfer and Relieving Allowances of GOSAC,
an employee shall be reimbursed reasonable incidental
expenses such as parking fees, train, bus and taxi fares, offi-
cial telephone calls, laundry and dry cleaning expenses, on
production of receipts.

5. The following arrangements will apply for the payment
of travelling expenses—

(a) Accounts for accommodation and meals will be paid
by Corporate Card; or

(b) Where an employee is required to purchase accom-
modation, meals or incidentals then the employee
shall be reimbursed by presenting the receipts or
evidence of the purchase to the appropriate cost cen-
tre manager.

(c) Expenses are not to exceed the rates prescribed in
Schedule I—Travelling Transfer and Relieving Al-
lowances of PSA or Schedule J—Travelling Transfer
and Relieving Allowances of GOSAC.

Where an employee is required to camp, then he/she shall
be reimbursed in accordance with the provisions of clause 30.—
Camping Allowance of the PSA and GOSAC.

38.—PRIVATE TELEPHONE SUBSIDY
1. Where an employee has received approval to recoup the

cost of rental and Departmental calls for the telephone(s) in
their private residence then he/she shall be paid a subsidy of
eight dollars and fifty cents ($8.50) per fortnight.

2. Where seasonal approvals are granted, fortnightly pay-
ments will only be made for the approved period.

3. The cost of long distance calls may also be recouped by
presenting evidence of these calls to the appropriate cost cen-
tre manager.

4. Where an employee who is in receipt of this allowance
prescribed in this clause can demonstrate that he /she is out of
pocket as a result of having incurred costs, on behalf of the
employer, which exceed the amount provided by the allow-
ance then that employee shall be entitled to reimbursement of
such additional costs as have been incurred.

39.—PIECEWORK
1. An employee covered by this agreement shall, subject to

prior written agreement, be permitted to undertake piecework
subject to the following provisions—

(a) hours worked on piecework may be counted as a part
of the prescribed hours to be worked, as prescribed
in clause 20—Hours of Duty of this agreement;

(b) payment for piecework will be on a “per unit com-
pleted” basis;

(c) payment for piecework will not be made at an hourly
or daily rate.

40.—DRESS CODE
Employees accept that they are required to comply with

CALM’s Dress Code.

41.—FITNESS FOR FIREFIGHTING
Employees engaged in firefighting duties accept they are

required to adhere to CALM’s Fitness For Fire Fighting Policy
dated 1 July 1999 and to undergo the Physical Performance
Assessment detailed within the policy.

42.—ALCOHOL AND OTHER DRUGS POLICY AND
PROCEDURES

1.  During the first twelve (12) months from date of registra-
tion of this agreement the parties will develop and agree on a
policy and procedures for dealing with safety and alcohol and
drugs in the workplace. The parties agree the policy and pro-
cedures will have an emphasis on education, counselling and
rehabilitation and be non punitive in nature. Employees will
be encouraged to self test rather than being asked by their fel-
low employees or supervisor to test.

2. Risk management in emergency incident situations: sus-
pected impairment through alcohol
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It is frequently the case that employees are called to duty at
times outside ordinary hours in order to deal with emergency
incidents. Such calls to duty arise most often in emergency
wildfire suppression situations, but may also arise in other situ-
ations of emergency ( whale strandings, landslides etc.,) where
hazards are inherent in the nature of the emergency being dealt
with.

In these circumstances it is imperative that employees called
to duty are fully competent to perform the duties required of
them. However, employees called to duty outside of ordinary
hours may have consumed an amount of alcohol in the period
prior to the call to duty sufficient to impair performance. Where
this occurs, the employer has a duty of care to both the indi-
vidual concerned, and employees part of the work team of that
individual, to stand the individual down from duty.

Accordingly, the following procedure will be observed when
employees are called to duty to deal with emergency incidents
arising outside ordinary hours. An individual reporting for duty
in ordinary hours who is found to be impaired by reason of
alcohol consumption will be subject to standard disciplinary
procedures.

(a) Where an employee reporting for duty as a result of
a recall to attend an emergency incident is suspected
by the responsible manager or supervisor to be af-
fected by alcohol consumed prior to the call to duty,
or receives a report from any member of a work team
that an individual member of that team is affected by
alcohol, he/she will advise the individual of that sus-
picion.

(b) The fact that an employee has commenced duty shall
not prevent the responsible manager or supervisor
advising the individual of a suspicion that he/she may
be affected by alcohol, should such a suspicion arise
through either observation or report.

(c) Where the employee agrees that he/she is indeed af-
fected by alcohol he/she will be immediately stood
down from duty.

(d) Where the employee suspected of being affected by
alcohol consumption disputes that he/she is so af-
fected, the responsible manager or supervisor will
request that the employee concerned undertake
breathalyser testing to determine blood alcohol level.

(e) Where the employee suspected of being affected by
alcohol consumption refuses to undertake
breathalyser testing to determine blood alcohol level,
he/she will be immediately stood down from duty.

(f) Where the employee suspected of being affected by
alcohol consumption agrees to undertake breathalyser
testing to determine blood alcohol level, the employee
may require a third person to be present to verify the
reading given by the testing instrument.

(g) Where breathalyser testing to determine blood alco-
hol level is undertaken, and the instrument records a
blood alcohol level in excess of 0.02%, the individual
taking the test will be immediately stood down from
duty.

(h) Where breathalyser testing to determine blood alco-
hol content is undertaken and the instrument records
a blood alcohol level less than 0.02%, the individual
taking the test shall proceed to duty.

(i) With regard to paragraphs b), d), and f), the employee
stood down from duty shall be exempt from any dis-
ciplinary proceedings relating to alcohol consumption
in respect of the emergency incident in question. With
respect to items d) and f), an employee refusing to
stand down from duty may be subject to standard
disciplinary procedures.

(j) With regard to paragraphs b), d), and f), the employee
stood down from duty shall not be paid for the call-
out or for any part of the hours of duty required to
bring the emergency incident under control. Provided
that in the event of an extended emergency, where
an employee is able to demonstrate that he/she is fit
to return to duty and is assigned to duty, he/she shall
be paid for the hours worked from resumption of
duty. Where an employee has already reported for

duty and has carried out work prior to being advised
of a concern regarding their ability to carry out their
duties in accordance with these procedures, they will
be paid for the time that they were actually carrying
out their designated duties.

(k) Cost Centre managers will provide properly cali-
brated and certified breath-testing instruments in
appropriate locations. Employees concerned that al-
cohol consumption prior to recall to duty for an
emergency incident outside ordinary hours may im-
pair their performance will be given access to such
instruments and encouraged to self-test. An employee
who self-tests and finds a blood alcohol reading in
excess of 0.02% shall advise the responsible man-
ager or supervisor that he/she will stand down from
duty.

43.—CHILD CARE ARRANGEMENTS

1. The employer recognises the needs of employees with
family responsibilities and the right to address those responsi-
bilities without conflict between work and home.

2. The parties are committed to the introduction of condi-
tions of work that assist employees with family responsibilities
effectively discharge both responsibilities.

3. In consultation with the union, a needs analysis will be
conducted during the term of this agreement. The issues to be
examined shall include but not be limited to—

(a) Provision of child care referral and information serv-
ice

(b) Reserved places in established child care centres and
Family Day Care programmes

(c) Assistance with care for sick dependants—work from
home arrangements, provision of pagers, lap tops.

(d) Provision of family room on site for emergency child
care, breastfeeding mums etc.

(e) School holiday programmes, provision of or reserved
places on programmes

(f) Provision of before/after school care

(g) Access to nanny service for urgent meetings confer-
ences etc

(h) After hours dependent care ie. reimbursement of child
care costs.

44.—WORKING FROM HOME

1. Subject to departmental convenience and the approval of
their manager, an employee may make application to perform
some part of their hours of duty from a home location appro-
priately resourced to the standards determined by CALM’s
Administrative Instruction(s) and connected to the Departmen-
tal intranet. Such an application will be initially subject to a
cost-benefit analysis undertaken by the relevant manager, and
where approval is subsequently given, the employee will be
bound by the Departmental policy on “working from home”.

2. Employees will not be permitted to perform more than
60% of their contracted hours of duty from a home location.

3. Subject to the approval of the Executive Director, and by
mutual agreement, employees may work their spread and
number of ordinary hours outside of the provisions of clause
20—Hours of Duty of this agreement.

45.—INTELLECTUAL PROPERTY

All works, items, material or information of whatever na-
ture produced or developed by an employee in the course of
an employee’s employment shall be and become the sole and
the complete property of the Crown in right of the State of
Western Australia whether such property is tangible or is in
the nature of industrial or intellectual property rights (includ-
ing copyright and rights of confidential information).

46.—RIGHT OF TRANSFER/TRANSFER POLICY

Employees acknowledge and accept that in the course of
their employment, subject to operational requirements, they
may be required by the employer to move from one locality to
another.
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47.—RECOVERY OF OVERPAYMENTS/DEBTS
1. Subject to written notification to the employee the em-

ployer may recover any salary overpayments which may occur
to employees, or for any personal debts owing to the employer
by employees arising from the course of their employment.

2. The employer may recover the amount by deduction via
the payroll system.

3. Nothing in this subclause limits the employer from seek-
ing to recover through legal process any overpayments/debts
owed to the employer by employees.

4. This clause is to be read in conjunction with CALM’s
procedure dated 2/12/98.

48.—PERSONAL FILE
Where the employer maintains any personal file on an em-

ployee, the employee shall be entitled to examine all material
maintained on that file and take photocopies of such material.

49.—SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories
Signed on behalf of the DEPARTMENT OF CONSERVA-

TION AND LAND MANAGEMENT
(Signed Dr S Shea)
Dr S Shea
Executive Director

Date: 23/9/99
Signed for and on behalf of the
THE CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA INCORPORATED

Common Seal
(Signed Dave Robinson)
Dave Robinson
General Secretary

Date: 9/9/99

SCHEDULE A—SALARIES

Indicative Indicative
Only Only

Level Current Plus 2.5% Plus 2.5% Plus 1% Plus 1% Plus 3.5% Plus 3.5%
EBA 1 Annual Fnt Annual Fnt Annual Fnt

Level 1
Under 17 years 11,985 12,285 470.99 12,408 475.71 12,842 492.35
17 Years 14,006 14,356 550.39 14,500 555.91 15,008 575.39
18 Years 16,337 16,745 641.98 16,912 648.38 17,504 671.08
19 Years 18,911 19,384 743.16 19,578 750.59 20,263 776.86
20 Years 21,237 21,768 834.56 21,986 842.91 22,756 872.43

1.1 23,329 23,912 916.75 24,151 925.92 24,996 958.31
1.2 24,047 24,648 944.97 24,894 954.40 25,765 987.80
1.3 24,765 25,384 973.19 25,638 982.93 26,535 1,017.32
1.4 25,478 26,115 1,001.21 26,376 1,011.22 27,299 1,046.61
1.5 26,196 26,851 1,029.43 27,120 1,039.74 28,069 1,076.13
1.6 26,913 27,586 1,057.61 27,862 1,068.19 28,837 1,105.57
1.7 27,739 28,432 1,090.04 28,716 1,100.93 29,721 1,139.46
1.8 28,310 29,018 1,112.51 29,308 1,123.63 30,334 1,162.96
1.9 29,154 29,883 1,145.67 30,182 1,157.14 31,238 1,197.62

Level 2
Year 1 30,165 30,919 1,185.39 31,228 1,197.24 32,321 1,239.14
Year 2 30,940 31,714 1,215.87 32,031 1,228.03 33,152 1,271.00
Year 3 31,754 32,548 1,247.85 32,873 1,260.31 34,024 1,304.43
Year 4 32,615 33,430 1,281.66 33,764 1,294.47 34,946 1,339.78
Year 5 33,515 34,353 1,317.05 34,697 1,330.24 35,911 1,376.78

Level 3
Year 1 34,753 35,622 1,365.70 35,978 1,379.35 37,237 1,427.62
Year 2 35,718 36,611 1,403.62 36,977 1,417.65 38,271 1,467.26
Year 3 36,712 37,630 1,442.68 38,006 1,457.10 39,336 1,508.09
Year 4 37,733 38,676 1,482.79 39,063 1,497.62 40,430 1,550.03

Level 4
Year 1 39,132 40,110 1,537.76 40,511 1,553.14 41,929 1,607.50
Year 2 40,229 41,235 1,580.89 41,647 1,596.69 43,105 1,652.59
Year 3 41,358 42,392 1,625.25 42,816 1,641.51 44,315 1,698.98

Level 5
Year 1 43,531 44,619 1,710.63 45,065 1,727.73 46,642 1,788.19
Year 2 45,001 46,126 1,768.41 46,587 1,786.08 48,218 1,848.61
Year 3 46,527 47,690 1,828.37 48,167 1,846.66 49,853 1,911.30
Year 4 48,111 49,314 1,890.63 49,807 1,909.53 51,550 1,976.36

Level 6
Year 1 50,658 51,924 1,990.70 52,443 2,010.59 54,279 2,080.98
Year 2 52,390 53,700 2,058.79 54,237 2,079.37 56,135 2,152.14
Year 3 54,182 55,537 2,129.21 56,092 2,150.49 58,055 2,225.75
Year 4 56,089 57,491 2,204.13 58,066 2,226.17 60,098 2,304.08

Level 7
Year 1 58,984 60,459 2,317.92 61,064 2,341.11 63,201 2,423.04
Year 2 60,988 62,513 2,396.66 63,138 2,420.63 65,348 2,505.35
Year 3  63,168  64,747  2,482.31  65,394  2,507.12  67,683  2,594.88

Level 8
Year 1 66,710 68,378 2,621.52 69,062 2,647.74 71,479 2,740.41
Year 2 69,247 70,978 2,721.20 71,688 2,748.42 74,197 2,844.61
Year 3 72,394 74,204 2,844.88 74,946 2,873.33 77,569 2,973.89
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Indicative Indicative
Only Only

Level Current Plus 2.5% Plus 2.5% Plus 1% Plus 1% Plus 3.5% Plus 3.5%
EBA 1 Annual Fnt Annual Fnt Annual Fnt

Level 9
Year 1 76,324 78,232 2,999.31 79,014 3,029.29 81,779 3,135.30
Year 2 78,978 80,952 3,103.59 81,762 3,134.65 84,624 3,244.37
Year 3 82,006 84,056 3,222.59 84,897 3,254.84 87,868 3,368.74
Class 1 86,585 88,750 3,402.56 89,638 3,436.60 92,775 3,556.87
Class 2 91,164 93,443 3,582.48 94,377 3,618.29 97,680 3,744.92
Class 3 95,741 98,135 3,762.36 99,116 3,799.97 102,585 3,932.97
Class 4 100,320 102,828 3,942.29 103,856 3,981.70 107,491 4,121.06
Level 2/4
Year 1 30,165 30,919 1,185.39 31,228 1,197.24 32,321 1,239.14
Year 2 31,754 32,548 1,247.85 32,873 1,260.31 34,024 1,304.43
Year 3 33,515 34,353 1,317.05 34,697 1,330.24 35,911 1,376.78
Year 4 35,718 36,611 1,403.62 36,977 1,417.65 38,271 1,467.26
Year 5 39,132 40,110 1,537.76 40,511 1,553.14 41,929 1,607.50
Year 6 41,358 42,392 1,625.25 42,816 1,641.51 44,315 1,698.98
Level 5
Year 1 43,531 44,619 1,710.63 45,065 1,727.73 46,642 1,788.19
Year 2 45,001 46,126 1,768.41 46,587 1,786.08 48,218 1,848.61
Year 3 46,527 47,690 1,828.37 48,167 1,846.66 49,853 1,911.30
Year 4 48,111 49,314 1,890.63 49,807 1,909.53 51,550 1,976.36
Level 6
Year 1 50,658 51,924 1,990.70 52,443 2,010.59 54,279 2,080.98
Year 2 52,390 53,700 2,058.79 54,237 2,079.37 56,135 2,152.14
Year 3 54,182 55,537 2,129.21 56,092 2,150.49 58,055 2,225.75
Year 4 56,089 57,491 2,204.13 58,066 2,226.17 60,098 2,304.08
Level 7
Year 1 58,984 60,459 2,317.92 61,064 2,341.11 63,201 2,423.04
Year 2 60,988 62,513 2,396.66 63,138 2,420.63 65,348 2,505.35
Year 3 63,168 64,747 2,482.31 65,394 2,507.12 67,683 2,594.88
Level 8
Year 1 66,710 68,378 2,621.52 69,062 2,647.74 71,479 2,740.41
Year 2 69,247 70,978 2,721.20 71,688 2,748.42 74,197 2,844.61
Year 3 72,394 74,204 2,844.88 74,946 2,873.33 77,569 2,973.89
Level 9
Year 1 76,324 78,232 2,999.31 79,014 3,029.29 81,779 3,135.30
Year 2 78,978 80,952 3,103.59 81,762 3,134.65 84,624 3,244.37
Year 3 82,006 84,056 3,222.59 84,897 3,254.84 87,868 3,368.74
Class 1  86,585  88,750  3,402.56  89,638  3,436.60  92,775  3,556.87
Class 2 91,164 93,443 3,582.48 94,377 3,618.29 97,680 3,744.92
Class 3 95,741 98,135 3,762.36 99,116 3,799.97 102,585 3,932.97
Class 4 100,320 102,828 3,942.29 103,856 3,981.70 107,491 4,121.06

DEPARTMENT OF PRODUCTIVITY AND LABOUR
RELATIONS INDUSTRIAL AGREEMENT 1999.

No. PSA AG 39 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer
Department of Productivity and Labour Relations.

No. PSA AG 39 of 1999.

Department of Productivity and Labour Relations Industrial
Agreement 1999.

1 November 1999.

Order.
HAVING heard Ms J. van den Herik on behalf of the Appli-
cant and Mr S. Majeks on behalf of the Respondent, and by

consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties lodged
in the Commission on the 7th day of October 1999 enti-
tled Department of Productivity and Labour Relations
Industrial Agreement 1999 and as subsequently amended
by direction of the Commission be registered in the terms
of the following Schedule as an industrial agreement in
replacement of the Department of Productivity and La-
bour Relations Enterprise Agreement 1996 (PSAAG 162
of 1996) which is hereby cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Public Service Arbitrator,

Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Department of Pro-

ductivity and Labour Relations Industrial Agreement 1999 and
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replaces the Department of Productivity and Labour Relations
Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Purpose
5. Scope
6. Parties
7. No further claims
8. Dispute settlement procedures
9. Hours

10. 48/52 leave arrangement
11. Work flexibility
12. Salaries and Performance Pay
13. Salary packaging
14. Family carers leave
15. Parental leave
16. Home based work
17. Signatures of parties

Schedule 1—Salaries
Schedule 2—Individual Performance Pay System

3.—DEFINITIONS
For the purposes of the Department of Productivity and La-

bour Relations Industrial Agreement 1999 the following
definitions shall apply.

• “Agreement” means the Department of Productivity and
Labour Relations Industrial Agreement 1999.

• “Department” means the Department of Productivity and
Labour Relations.

• “DOPLAR” means the Department of Productivity and
Labour Relations.

• “Employee” means a public service officer as defined in
the Public Sector Management Act 1994 as amended employed
by the Chief Executive Officer, DOPLAR.

• “Employer” means the Chief Executive Officer of the
Department of Productivity and Labour Relations.

• “Union” means the Civil Service Association of Western
Australia Incorporated.

• “WAIRC” means the Western Australian Industrial Rela-
tions Commission

4.—PURPOSE
The Department is a customer focussed organisation com-

mitted to providing high quality service. This agreement is an
important component of a broad strategic planning process by
which the Department seeks to confirm and satisfy the expec-
tations and needs of its customers. This agreement has been
constructed to facilitate this by establishing working condi-
tions and arrangements which are specifically relevant to the
Department and its customers’ needs.

The employer and the employees undertake to conduct them-
selves in a manner that will not or will not be likely to damage
or destroy the relationship of confidence and trust between
them.

5.—SCOPE
5.1. This agreement shall operate from the beginning of the

first pay period commencing on or after the date on which this
agreement is registered in the WAIRC and shall remain in
operation for a term of 12 months.

5.2. This agreement shall be read in conjunction with the
Public Service Award 1992. Where the provisions of the award
and the agreement are inconsistent the provisions of the agree-
ment shall prevail. Where the agreement is silent the award
shall apply.

5.3. This agreement shall apply to employees, including Sen-
ior Executive Service employees working in the Department,
who are members of or eligible to be members of the union
and who are not bound by a workplace agreement.

6.—PARTIES
6.1. The parties to this agreement are the Chief Executive

Officer of the Department of Productivity and Labour Rela-
tions and the Civil Service Association of Western Australia
Incorporated.

6.2. This agreement applies to approximately six employ-
ees.

7.—NO FURTHER CLAIMS
7.1. The parties to this agreement undertake that for the du-

ration of this agreement there shall be no further salary or wage
increases sought or granted.

7.2. The parties agree that the agreement is a resolution of
all claims for productivity associated with the application of
the current DOPLAR Organisational Performance Model
which operates from 10 October 1997 to 31 January 2000.

8.—DISPUTE SETTLEMENT PROCEDURE
8.1. Any questions, disputes or difficulties arising under this

agreement shall be dealt with in accordance with this clause.
8.2. The employee and the manager with whom the dispute

has arisen shall discuss the matter and attempt to find a satis-
factory solution, within 3 working days. An employee may be
accompanied by a CSA representative.

8.3. If the dispute cannot be resolved at this level, the matter
shall be referred to and be discussed with the relevant manag-
er’s superior and an attempt made to find a satisfactory solution,
within a further 3 working days. An employee may be accom-
panied by a CSA representative.

8.4. If the dispute is still not resolved, it may be referred by
the union representative to the Chief Executive Officer or his/
her nominee.

8.5. Where the dispute cannot be resolved within 5 working
days of the CSA representatives referral of the dispute to the
Chief Executive Officer or his/her nominee, either party may
refer the matter to the WAIRC.

8.6. The period for resolving a dispute may be extended by
agreement between the parties.

9.—HOURS
9. Ordinary working hours will be 38 hours per week to be

worked between 7.00am and 6.00pm Monday to Friday. Em-
ployees will take an unpaid lunch break of a minimum of 30
minutes per day. Work cycles may vary within the Depart-
ment to ensure that all clients are provided a service between
8.00am and 5.30pm Monday to Friday. This clause shall be
read in conjunction with Clause 16 of the Award.

10.—48/52 LEAVE ARRANGEMENT
10.1. Subject to the approval of the employer, an individual

employee and the employer, an employee may receive 48 weeks
of pay spread over the full 52 weeks of the year, whereby the
employee will take 8 weeks leave instead of 4 weeks per year.
The additional 4 weeks will not be able to be accrued. In the
event that the employee is unable to take such leave, his/her
salary will be adjusted at the completion of the 12 month pe-
riod to take account of the fact that time worked during the
year was not included in the salary.

10.2. Access to this entitlement will be subject to the em-
ployee having satisfied the Department’s accrued leave
management policy.

11.—WORK FLEXIBILITY
11.1. The employee agrees to carry out such duties as are

within the limits of the employee’s skills, competencies and
training. This could involve the allocation of specific duties,
temporary secondment to other positions in the Department or
transfer to other positions within the Department.

12.—SALARIES AND PERFORMANCE PAY
12.1. The salaries are prescribed in Schedule 1- Salaries of

this Agreement shall be payable from the first pay period fol-
lowing the registration of this agreement.

Expla natory Note: The pay rates specified are the pay rates
applying under the Department of Productivity and Labour
Relations EBA 1996, No. PSA AG 162 as at 30 June 1999
plus a 3.5% salary increase.

12.2. A salary increase of 3.5% will be payable from the
first pay period following the registration of this Agreement;
and

12.3. Employees covered by this Agreement will enter into
an annual Performance Agreement which will set out their
agreed performance standards and goals, as part of the
DOPLAR Performance Pay System. Employees who are
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assessed as having achieved defined levels of performance will
receive annual, one off bonus payments as financial rewards
in addition to their base salary. The DOPLAR Performance
Pay System and rewards are detailed in Schedule 2

12.4. Employees who have a completed an Individual Per-
formance Agreement for the 1997/1998 period will be paid a
one off performance bonus equal to the amount provided to
other DOPLAR employees in August 1998. This will be pay-
able from the first pay period following registration of this
Agreement.

13.—SALARY PACKAGING
13.1. An employee may, by agreement with the employer,

enter into a salary packaging arrangement in accordance with
the WA Public Sector Salary Packaging Guidelines or any simi-
lar salary packaging arrangement offered by the employer.

13.2. Salary packaging is an arrangement whereby the enti-
tlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

13.3. For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

13.4. The TEC for the purposes of salary packaging, is cal-
culated by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading,
(c) Non cash benefits, eg superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based in-

centives (where they exist).
13.5. Where an employee enters into a salary packaging ar-

rangement he or she will be required to enter into a separate
written agreement with the employer that sets out the terms
and conditions of the arrangement.

13.6. Notwithstanding any salary packaging arrangement the
salary rate as specified in Schedule 1 – Salaries of this agree-
ment is the basis for calculating salary related entitlements
specified in this agreement.

13.7. The salary packaging arrangement must be cost neu-
tral in relation to the total cost to the employer.

13.8. The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be liable
for additional tax, penalties or other costs payable or which
may become payable by the employee.

13.9. In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.

13.10. In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

13.11. The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.

13.12. An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee.

13.13. The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

14—FAMILY CARERS LEAVE
14.1. Employees are entitled to 5 days sick leave per year

for the employee to care for an ill family member, provided
the days used are sick leave entitlements accrued from previ-
ous years of service with the employer and are not the
employees entitlements for the current year. These days are
not cumulative.

14.2. The definition of family shall be the definition con-
tained in the Equal Opportunity Act 1986. That is, a person

who is related to the employee by blood, marriage, affinity or
adoption and includes a person who is wholly or mainly de-
pendent on, or is a member of the household of, the employee.

15.—PARENTAL LEAVE

15.1. An employee is entitled to a period of up to 52 weeks
unpaid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.

15.2. Where the employee applying for the leave is the part-
ner of a pregnant spouse one week unpaid leave may be taken
at the birth of the child concurrently with parental leave taken
by the pregnant employee.

15.3. An employee to adopting a child under the age of five
years shall be entitled to three weeks unpaid parental leave at
the placement of the child and a further period of parental
leave up to a maximum of 52 weeks.

15.4. An employee seeking to adopt a child shall be entitled
to two days unpaid leave for the employee to attend inter-
views or examination required for the adoption procedure.
Employees working or residing outside the Perth metropoli-
tan area are entitled to an additional days unpaid leave. The
employee may take any paid leave entitlement in lieu of this
leave.

15.5. Subject to sub-clause (2) of this clause where both
partners are employed by the Department the leave shall not
be taken concurrently except under special circumstances and
with the approval of the Chief Executive Officer.

15.6. An employee proceeding on parental leave may elect
to utilise any accrued annual leave or accrued long service
leave for the whole or part of the period of parental leave or
extend the period of parental leave with such leave, subject to
the Chief Executive Officer’s approval.

15.7. An employee may extend the maximum period of pa-
rental leave with a period of leave without pay subject to the
Chief Executive Officer’s approval.

15.8. An employee on parental leave is not entitled to paid
sick leave and other paid award absences.

15.9. Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee shall be
entitled to such period of paid sick leave or unpaid leave for a
period certified as necessary by a registered medical practi-
tioner.

15.10. Where a pregnant employee not on parental leave
suffers illness related to the employee’s pregnancy or is re-
quired to undergo a pregnancy related medical procedure the
employee may take any paid sick leave to which the employee
is entitled or such further unpaid leave for a period certified as
necessary by a registered medical practitioner.

15.11. The employee shall give not less than ten week’s no-
tice in writing to the Department of the date the employee
proposes to commence parental leave stating the period of leave
to be taken.

15.12. An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the period
stated in the original application provided 4 weeks written
notice is provided.

15.13. Transfer to Safe Job

Where illness or risks arising out of pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue in her present duties,
the duties shall be modified or the employee may be trans-
ferred to a safe position of the same classification until the
commencement of parental leave.

If the transfer to a safe position is not practicable, the em-
ployee may take leave in accordance with the award for such
period as is certified necessary by a registered medical practi-
tioner.

15.14. Replacement Employee

Prior to engaging a replacement employee the Department
shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to return to work of the
employee on parental leave.
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15.15. Return to Work
An employee shall confirm the intention to return to work

by notice in writing to the Department not less than four weeks
prior to the expiration of the period of parental leave;

An employee on return from parental leave shall be entitled
to the position which the employee occupied immediately prior
to proceeding on parental leave. Where an employee was trans-
ferred to a safe job pursuant to sub-clause (15.13) hereof the
employee is entitled to return to the position occupied imme-
diately prior to the transfer.

An employee may return on a part-time basis to the same
position occupied prior to the commencement of leave or to a
different position at the same classification level on a part-
time basis in accordance with the Part-Time provisions of the
relevant award.

Where the position occupied by the employee no longer ex-
ists the employee shall be entitled to the position of the same
classification level with duties similar, where possible, to that
of the abolished position.

15.16. Effect of Leave on Employment Contract
15.16.1 Fixed Term Contract
An employee employed for a fixed term contract shall have

the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that con-
tract.

15.16.2 Continuous Service
Absence on parental leave shall not break the continuity of

service of an employee but shall not be taken into account in
calculating the period of service for any purpose under the
relevant award or this agreement.

15.16.3 Termination of Employment
An employee on parental leave may terminate employment

at any time during the period of leave by written notice in
accordance with the Award.

16.—HOME BASED WORK
16. By agreement between the employer and the employee,

the employee is able to work from home on a part time or
occasional basis. Home based work is to be worked in accord-
ance with the home based work policy dated 1 October 1997.

17.—SIGNATURES OF PARTIES
(COMMON SEAL)

Toni Walkington (signed)
ACTING GENERAL SECRETARY

Date    7.10.99

Signed for and on behalf of the CIVIL SERVICE ASSO-
CIATION of WESTERN AUSTRALIA INC.

John Lloyd (signed) Date   5.10.99
CHIEF EXECUTIVE OFICER
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

SCHEDULE 1

SALARIES
Existing Annual on
Salary Registration

with 3.5%
$ $

Level 1
Under 17 Years 12,811 13,259
17 Years 14,700 15,215
18 Years 16,879 17,470
19 Years 19,284 19,959
20 Years 21,457 22,208
21 Years of 1st Year 23,412 24,231
22 Years or 2nd Year 24,083 24,926
23 Years or 3rd Year 24,754 25,620
24 Years or 4th Year 25,420 26,310
25 Years or 5th Year 26,091 27,004
26 Years or 6th Year 26,761 27,698
27 Years or 7th Year 27,533 28,497
28 Years or 8th Year 28,066 29,048
29 Years of 9th Year 28,855 29,865

Existing Annual on
Salary Registration

with 3.5%
$ $

Level 2
1st Year 29,800 30,843
2nd Year 30,524 31,592
3rd Year 31,285 32,380
4th Year 32.090 33,213
5th Year 32,931 34,084
Level 3
1st Year 34.088 35,281
2nd Year 34,989 36,214
3rd Year 35,918 37,175
4th Year 36,872 38,163
Level 4
1st Year 38,180 39,516
2nd Year 39,205 40,577
3rd Year 40,260 41,669
Level 5
1st Year 42,291 43,771
2nd Year 43,664 45,192
3rd Year 45,090 46,668
4th Year 46,570 48,200
Level 6
1st Year 48,951 50,664
2nd Year 50,569 52,339
3rd Year 52,244 54,073
4th Year 54,032 55,923
Level 7
1st Year 56,774 58,761
2nd Year 58,671 60,724
3rd Year 60,735 62,861
Level 8
1st Year 64,090 66,333
2nd Year 66,493 68,820
3rd Year 69,472 71,904
Level 9
1st Year 73,194 75,756
2nd Year 75,708 78,358
3rd Year 78,576 81,326
Class 1 82,912 85,814
Class 2 87,248 90,302
Class 3 91,582 94,787
Class 4 95,919 99,276

SCHEDULE 2
DOPLAR INDIVIDUAL PERFORMANCE PAY SYSTEM

1. INTRODUCTION
1.1 DOPLAR’s Performance Pay System will further en-

hance the link between individual and organisational
performance and provide the opportunity for greater flexibil-
ity in rewarding and recognising individual performance. The
Performance Pay System will complement regular manage-
ment and staff discussions on plans, goals and standards of
performance achieved with clear and open communication and
feedback.

1.2 An individual’s performance pay will be paid in the form
of a bonus, with all staff covered by an Agreement which has
performance pay provisions being required to participate in
an Individual Performance Agreement process.

1.3 The following 5 point rating scale to facilitate perform-
ance pay decisions—

1 = Performance does not meet agreed standards.
2 = Performance needs some improvement to better meet

agreed standards.
3 = Performance meets agreed standards.
4 = Performance exceeds agreed standards.
5 = Performance consistently far exceeds agreed stand-

ards.
1.4 DOPLAR’s Industrial Agreement operates for 1 year.

1% of annual salary budget has been reserved for Perform-
ance Pay allocations for all DOPLAR staff for this period.
Future payments will be dependent on fund availability.
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1.5 A comprehensive review of the effectiveness of
DOPLAR’s Performance Pay System will be undertaken at
the end of each year of operation.

1.6 Performance Pay Committee: A Performance Pay
Committee comprising of the DOPLAR Executive Directors
and the Chief Executive Officer will be formed to review rat-
ings, authorise payments, monitor confidentiality aspects,
evaluate the system’s effectiveness and make modifications
as required.

1.7 Appeal process:  The assessment of employee perform-
ance may be appealed. Employees will have seven working
days within which to lodge an appeal to the Appeal Commit-
tee after they have been notified of their individual performance
rating. The Appeal Committee will review all ratings and ap-
peals prior to the final authorisation of pay bonuses.

1.8 Pro rata performance pay:  Pro rata performance pay-
ments will be applied as follows—

(a) An employee must be employed for six months or
more to be eligible to receive pro rata performance
payment.

(b) An employee who ceases employment before 30 June
will not be entitled to receive any performance pay
unless the employee is redeployed to another depart-
ment.

(c) A part-time employee who is eligible for perform-
ance pay in accordance with (a) and (b) above will
receive pro rata performance pay.

1.9 Periods of Leave
• Absence from work on unpaid and/or long service leave is

excised from the period of eligibility for performance pay.

2. FIRST BONUS: OCTOBER 1997 TO JUNE 1998—
PAYABLE UPFRONT

2.1 Subject to 1.8 and 1.9 above, DOPLAR’s Perform-
ance Pay System will use results based performance criteria
which will reward individual performance, with all DOPLAR
employees who participated receiving performance pay of
an equal pay bonus in the form of a flat dollar amount. No
matter what rating of performance is received, every DOPLAR
employee will receive the same pay bonus. The current Public
Sector increment system will be retained.

3. SECOND BONUS PAYMENT—JULY 98—JULY 1999
3.1 In the second year of operation of DOPLAR’s Perform-

ance Pay System results based criteria will be used with
employees who meet and exceed performance standards eli-
gible to receive a once off annual performance pay bonus: ie
employees who receive a performance rating of 3, 4 or 5 (on
the 5 point rating scale) will receive a pay bonus. Those pay-
ments will be a flat dollar amount. The Public Sector increment
structure will be retained.

3.2 A review of the system at the end of the second year will
include considering the introduction of a hybrid system (indi-
vidual and team) in the System’s third year of operation.

3.2 Implementation Schedule

Action Date of action Responsibility

for action

Outcome

Planning discussion

Individual Performance
Agreement

1 July 1998 Supervisor/Employee Agreement on goals and
standards of performance

6 monthly review

Individual Performance
Agreement

31 Dec 1998 Supervisor/Employee Interim review of goals and
standards of performance, in
addition to regular informal
feedback with adjustments if
required. No ratings to be
done

Review of the
effectiveness of System:

Between:

1 June 1999
and 30 June
1999

Performance Pay
Committee

Review of and modifications
as necessary

Provision of information to
staff on any changes proposed

(12 monthly assessment
& rating)

Individual Performance
Agreement

After 30 June
99 and before
31 July 99

Supervisor Assessment of goals and
standards of performance
resulting in a preliminary
rating

Performance Pay
Committee meeting

6 August 1999 Performance Pay
Committee

Performance Pay Committee
meets to endorse preliminary
ratings and to confirm flat
dollar amounts of performance
pay bonuses
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4. PROPOSED THIRD BONUS PAYMENT 1999/2000
4.1 The key features of DOPLAR’s Performance Pay System will be reviewed. The terms and conditions of this bonus will be

the same as those applicable to employees under DOPLAR’s Workplace Agreement.
4.2 Implementation Schedule

Action Date of action Responsibility

for action

Outcome

Employees notified of
Performance Pay
Committee decisions

13 Aug 1999 Performance Pay
Committee

Confidential written advice
from Performance Pay
Committee to individual
employees stating:

Confirmed individual
rating.

Confirmed bonus payment.

Appeal process available

Appeal period(7 working
days from date of written
notification to individual
employees)

13 Aug 1999
to,

24 Aug 1999

Performance Pay
Committee

Appeal process available to
individuals

Payment of Performance
Pay bonus to individuals

Next available
pay

Human Resources
Branch

Payment to individuals

Action Date of action Responsibility
for action

Outcome

Planning discussion

Individual Performance
Agreement

1 July 1999 Supervisor /
Employee

Agreement on goals
and standards of
performance

6 monthly review

Individual Performance
Agreement

31 Dec 1999 Supervisor /
Employee

Interim review of
goals and standards
of performance,  in
addition to regular
informal feedback
with adjustments if
required. No ratings.
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Action Date of action Responsibility for
action

Outcome

12 monthly assessment &
rating

Individual Performance
Agreement

After 30 June 2000
and before 31 July
2000

Supervisor Assessment of tasks
and standards of
performance resulting
in a preliminary
rating

Performance Pay Committee
meeting

4 August 2000 Performance Pay

Committee

Performance Pay
Committee meets to
endorse preliminary
ratings and to
confirm  performance
pay bonuses

Employees notified of
Performance Pay Committee
decisions

11 August 2000 Performance Pay
Committee

Confidential written
advice from
Performance Pay
Committee to
individual employees
stating:

• Confirmed
individual rating.

• Confirmed bonus
payment.

• Appeal process
available

Appeal period (7 working
days from date of written
notification to individual
employees)

11 August 2000 to
22 August 2000

Employee Appeal process
available to
individuals

Payment of Performance
Pay bonus to individuals

Next available  pay
date

Human Resources
Branch

Payment to
individuals

Review of the effectiveness
of System:

Between:

1 September 2000
and,

30 September 2000

Performance Pay
Committee

Review of and
modifications as
necessary. Provision
of information to
staff on any changes
proposed
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FLUOR DANIEL DIVERSIFIED PLANT SERVICES
POWER PLANT MAINTENANCE ENTERPRISE

AGREEMENT 1999.
AG 156 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fluor Daniel Diversified Plant Services Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch.

AG 156 of 1999.

Fluor Daniel Diversified Plant Services Power Plant
Maintenance Enterprise Agreement 1999.

COMMISSIONER S J KENNER.

4 November 1999.
Order.

Having heard Ms L Avon-Smith on behalf of the applicant and
Mr G Sturman on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Fluor Daniel Diversified Plant Services
Power Plant Maintenance Enterprise Agreement 1999 as
filed in the Commission on 16 September 1999 in the
terms of the following schedule be and is hereby regis-
tered as an industrial agreement.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

ARRANGEMENT
1.0 PRELIMINARY

1.1 Incidence & Parties Bound
1.2 Application and Scope of Agreement
1.3 Duration of Agreement
1.4 Agreement Not to be Used as Precedent
1.5 No Extra Claims
1.6 Relationship to Other Awards

2.0 TERMS AND CONDITIONS OF EMPLOYMENT
2.1 Contract of Employment
2.2 Dispute Settlement Procedure
2.3 Demarcation
2.4 Mixed Functions
2.5 Union Representation and Membership
2.6 Apprenticeship

3.0 DEFINITIONS, WAGES, ALLOWANCES, CON-
DITIONS

3.1 Definitions, Wages, Allowance
3.2 Rates of Pay and Allowances
3.3 Special Allowances

3.3.1 Living Away from Home Allowance
3.3.2 Leading Hand Allowance
3.3.3 Electrician’s License Allowance (All

Purpose)
3.3.4 Dangerous Substance Allowance
3.3.5 Site Continuance Allowance
3.3.6 Distant Local Allowance

3.4 Career Path Structure
3.5 Payment of Wages

4.0 HOURS OF WORK, OVERTIME and PUBLIC
HOLIDAYS

4.1 Hours of Work
4.1.4 Meal Breaks & Rest Periods
4.1.5 Crib Break

4.2 Overtime
4.2.1 Payment for Working Overtime
4.2.2 Requirement to Work Overtime
4.2.3 Rest Period after Overtime
4.2.4 Call Back
4.2.5 Saturday Work
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4.3.4 Holidays—Absence on Working Day
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4.4 Shift Work
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4.4.6 Afternoon or Night Shift Allowances
4.4.7 Saturday Shifts
4.4.8 Overtime
4.4.9 Daylight Saving

5.0 STATUTORY HOLIDAYS, LEAVE
5.1 Annual Leave
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5.1.5 Leave Allowed Before Due (“Leave in
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6.6 Smoking in the Workplace
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7.0 SIGNATORIES

1.0.—PRELIMINARY
1.1 Incidence & Parties Bound
This Agreement shall apply to and be binding upon Fluor

Daniel Diversified Plant Services (FDDPS, the Union and an
estimated 8 persons employed by FDDPS at the time of sign-
ing the agreement who are members of or who are eligible to
be members of the following organisations (parties) of em-
ployees.
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Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union—Western Australian Branch.

1.2 Application and Scope of Agreement
(a) Fluor Daniel Power and Maintenance Services provides

overhaul and maintenance services to Western Power at
Kwinana and Muja Power Stations. Conditions of employ-
ment previously applicable were covered by WAIRC orders
and Agreement.

This Agreement consolidates the applicable conditions.
(b) This Agreement shall have no application to operations

performed by Western Power Personnel.
(c) Any suspected breaches of this Agreement shall be re-

ported to FDDPS for immediate investigation.
(d) This Agreement shall not be used in matters pertaining

to wages and conditions in any Western Power Enterprise
Agreement covering Western Power employees.

1.3 Duration of Agreement
This Agreement shall operate for a period of 12 months from

the 25 August 1999, however the rates contained herein will
be applied retrospectively to 2 August 1999.

1.4 Agreement Not to be Used as Precedent
The parties signatory to this Agreement agree that this Agree-

ment was made having regard to the special circumstances
existing on maintenance on power stations and that the con-
tents herein are not to be used as a precedent by any of the
parties. Further, this Agreement shall not be used as a prec-
edent to any Western Power Operations Agreement/Award or
any other project.

1.5 No Extra Claims
It is a term of this Agreement that the Union to this Agree-

ment undertake that for the period of this Agreement they will
not pursue any extra claims, award or over-award except un-
der the Terms of this Agreement to the intent that it shall be
binding upon the parties that the Unions shall not seek extra
claims, award or over-award as aforesaid. The Grievance Pro-
cedures shall be adhered to at all times.

1.6 Relationship to Other Awards
This Agreement shall stand alone for the purposes of all rates

and conditions to the exclusion of the Metal Trades (General)
Award Parts I & II.

2.0.—TERMS AND CONDITIONS OF EMPLOYMENT
2.1 Contract of Employment
(a) Any employee not specifically engaged as a casual em-

ployee shall be deemed to be employed by the week.
(1) Casual Employees

All casuals receive a 20% loading in lieu of sick leave,
annual leave and public holidays.
This rate also applies to all work performed on over-
time, public holidays and shiftwork.
Casual employees shall be registered for Long Serv-
ice Leave and Superannuation as prescribed under
this Agreement.
Where a casual employee is employed on work that
has a planned duration of greater than one week the
notice period shall be eight hours. This provision shall
not apply outside normal working hours in which
case the notice period shall be one hour.
Where a casual employee is employed on work that
has a planned duration of less than one week the
notice period shall be one hour.

(2) Work as Required
Employees shall work as directed by FDDPS to the
full scope of their skills, competency, knowledge and
training within the limits of safe, legal, and practical
work practices. Incidental and peripheral skills in the
family of trades shall be encouraged on the Plants
and FDDPS shall encourage employees to gain fur-
ther skills appropriate to their career path.

(3) Plant Hours of Work
All employees shall be required as a condition of
their employment, to work agreed hours as promul-
gated by FDDPS to suit the type of work and
conditions on the Plants.

Such hours, shall include reasonable overtime hours.
(4) Termination of Employment

(a) Notice—For weekly-hired employees, the fol-
lowing notice of termination must be given
by either party or the or the corresponding
amount of ordinary wages paid (or forfeited)
as the case may be—

Period of continuous service Period of Notice
1 year of less 1 week
1 year and up to the completion

of 3 years 2 weeks
3 years and up to the completion

of 5 years 3 weeks
5 years and over 4 weeks

In addition to the notice prescribed above
employees aged over 45 years with at least 2
years service at the time of notice shall be en-
titled to an additional weeks notice

(b) Statement of Service
On termination an employee will be provided
with a statement by the employer which de-
tails duration of employment on the job,
classification and range of skills/duties utilised.

(c) Time Off During Notice Period
An employee who has been given notice shall
be allowed up to a day’s time off with pay to
look for another job—at mutually convenient
times

2.2 Dispute Settlement Procedure
(a) Where a question, dispute or difficulty arises the matter

shall initially be discussed between the employee concerned
and the employee’s immediate supervisor as soon as is rea-
sonably practicable.

(b) If the matter is still unresolved by the discussions re-
ferred to in (1) hereof the employee and/or the appropriate
shop steward will raise the concern, and attempt to resolve the
concern, with Fluor Daniel Power and Maintenance Services
project management representative.

(c) Where the above discussions fail to resolve the matter of
concern it shall be referred to the Fluor Daniel’s senior man-
agement representative and/or nominee and the appropriate
full-time union official. The parties shall then initiate step to
resolve the question, dispute or difficulty as soon as possible.

(d) The parties agree that normal work shall continue with-
out industrial action while these procedures are being allowed.

(e) If the question, dispute or difficulty is still not resolve,
either party may refer the matter to the appropriate Industrial
Relations Commission provided that any party reserves the
right to refer an issue to the Western Australian Industrial Re-
lations Commission at any time. The parties to the dispute
shall confer among themselves and make reasonable attempts
to resolve the issues of the dispute before taking the matter to
the Commission.

2.3 Demarcation
The parties agree that all demarcation disputes shall be re-

solved where possible before work commences on the disputed
matter. Demarcation issues will be resolved between FDDPS
and the Single Bargaining Unit in the shortest possible time.

2.4 Mixed Functions
An employee engaged for more than 2 hours during one day

or shift on a higher classification than their normal classifica-
tion shall be paid the higher Group rate for such day of shift. If
the employee is engaged for two hours or less during one day
or shift they shall be paid the higher rate for the actual time
worked.

2.5 Union Representation and Membership
FDDPS shall recognise any duly elected delegate nominated

by the Union.
An official of the Union may enter any Power Station or

Plant subject to the following procedures—
That official shall have undertaken the Plant Induction
course, if not FDDPS will provide a suitable induction
for the day.
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That official shall have advised the Gatekeeper of their
name and the union they represent. The Gatekeeper shall
notify the FDDPS representative of their arrival.
That official shall be issued with a Visitors Pass which
will require them to observe all Western Power Plant
Safety Rules and Policies where applicable.
Parking shall be made available for accredited Union Of-
ficials.
Union Officials shall comply with the provisions of Rights
of Entry as agreed between FDDPS and the Union.

2.6 Apprenticeship
Wage per week expressed as a percentage of the Level M3

Tradespersons Rate.
Four Year Term %
First year 42
Second year 55
Third year 75
Fourth year 88
Three and a half year term
First six months 42
Next year 55
Next year 75
Final year 88
Three year term
First year 55
Second year 75
Third year 88

3.0.—DEFINITIONS, WAGES, ALLOWANCES,
CONDITIONS

3.1 Definitions, Wages, Allowance
“FDDPS” shall mean Fluor Daniel Diversified Plant

Services as the employer, on any power station operated
by Western Power.

“Agreement” shall mean the FDDPS Power Plant Main-
tenance Enterprise Agreement 1999.

“Contractor” shall mean FDDPS.
“Plant” shall mean the appropriate power station or plant

where FDDPS is performing work and operated by West-
ern Power.

“ Work” shall mean maintenance work, modifications,
or outage work.

“Other work” shall mean work as herein defined from
time to time.

“Act” shall mean the Industrial Relations Act 1979.
“Employer” shall mean FDDPS.
“Employee” shall mean any employee of FDDPS en-

gaged on work covered by this Agreement.
“WAIRC” shall mean the Western Australian Industrial

Relations Commission.
“ACTU” shall mean the Australian Council of Trade

Unions.
“Union” shall mean the The Automotive, Food, Met-

als, Engineering, Printing and Kindred Industries Union
of Workers, Western Australian Branch

3.2 Rates of Pay and Allowances
3.2.1 Weekly Hire Employees—Per 38 hour week

M1 $759.21 - Technician Certificate or as-
sociate diploma

M2 $727.01 - Advanced tradesperson
- Approved specialist post trade

skills
M3 $694.62 - Maintenance tradesperson—

full use of trade skills with
incidental and peripheral

M4 $663.85 - Maintenance worker—rig-
gers/scaffolders, crane
drivers, heavy plant operators,
laggers, storekeeper.

M5 $628.61 - General assistant—trades as-
sistant with extra skills (plant
operation, storeman, trade
modules).

M6 $586.33 - Trades Assistant/New en-
trant—until 4 weeks site
experience gained inclusive of
FDDPS maintenance sites.

Note—
The rates specified in this section are total rates and in-
clude remuneration for loadings, allowances and
payments, tool, Power Station Disability.

3.3 Special Allowances
3.3.1 Living Away from Home Allowance
(a) Where an employee is required by Fluor Daniel to tem-

porarily relocate to a site and has to obtain accommodation as
a consequence of the distance from their permanent place of
residence, then an allowance of Three hundred and ten dollars
seventy two cents ($323.15) per week (or $64.63) per day
where it is applicable for less than a week) shall be paid to
compensate for such accommodation and meals (Flat Allow-
ance). Where an employee through no fault of their own is
terminated or transferred without prior warning and the em-
ployee has made and committed accommodation and for board
charges, the employer shall reimburse any such money upon
receipt up to a maximum of $323.15.

(b) (i) Fluor Daniel shall pay all reasonable expenses and
travelling time associated with initially transporting the em-
ployee to the site locality from their point of origin.

(ii) The employer shall pay all reasonable expenses and trav-
elling time associated with the employee’s return to their point
of origin, where the termination of employment is due to the
completion of the assigned work.

3.3.2 Leading Hand Allowance
In addition to the appropriate total wage prescribed in this

clause, an employee required to undertake leading hand duties
shall be paid—

(i) if placed in charge of not less than three and not more
than ten other workers—$0.53 per hour (All pur-
pose).

(ii) if placed in charge of more than ten and not more
than twenty other workers—$0.80 per hour (All pur-
pose).

(iii) if placed in charge of more than twenty other work-
ers—$1.01 per hour (All purpose).

3.3.3 Electrician’s License Allowance (All Purpose)
An electronics technician, an electrician—special class, an

electrical fitter and/or armature winder or an electrical installer
who holds, and in the course of his employment may be re-
quired to use, a current “A” Grade or “B” Grade license issued
pursuant to the relevant regulation in force on the 28th day of
February 1978 under the Electricity Act 1945 shall be paid an
allowance of $15.93 per week. (All Purpose).

3.3.4 Dangerous Substance Allowance
An employee engaged on work on or about buildings in-

volving the permanent removal or neutralisation of any
materials which consist of or contain asbestos or any other
toxic substance, and who is required to wear safety equipment
in accordance with safety regulations and procedures under
the Health and Safety Act and FDDPS procedures regarding
asbestos or toxic substance, shall whilst so engaged be paid an
additional amount of $1.13 per hour for handling these mate-
rials and thirty cents per hour for any other defined dangerous
substance. (Flat Payment).

3.3.5 Site Continuance Allowance
Site continuance allowance is paid to compensate for the

disabilities associated with the current contracted maintenance
work and is based on a continuation of work and recognition
of the time frames associated with this work—$1.96 per hour
(Flat Payment).

3.3.6 Distant Local Allowance
Where an employee is engaged on a site which is more than

50 km from the Perth GPO and where that employee resides
at a location from which he/she commutes daily to and from
the site, and such location is more than 50 km from site, an
allowance of $2.60 per hour worked (flat) shall be paid. This
allowance is paid in recognition of the additional time con-
straints experienced.
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This allowance is paid in addition to the allowance prescribed
by clause 3.3.6, Site Continuance Allowance of this Agree-
ment but shall not be paid to employees in receipt of the
payment prescribed by clause 3.3.1, Living Away From Home
Allowance of this Agreement.

3.4 Career Path Structure
Employees shall acquire skills appropriate to the next career

path structure classification by virtue of on and off the job
training and attending courses nominated by Fluor Daniel Di-
versified Plant Services. Upon successful completion of a
structure level an employee shall be entitled to payment of
wages of that classification level when a vacancy exists. Em-
ployees will be expected as part of the classification structure
to perform duties and tasks for which they have necessary skills
and as a prerequisite for further training and career path en-
hancement.

Career Path Training will be held on a modular basis and
any courses an employee is required to attend during ordinary
working hours will not result in loss of wages. All training
will be based on clearly defined and agreed performance lev-
els to FDDPS standards.

After commencement of work, each employee shall be enti-
tled within a reasonable time, to a skills audit, performed by
FDDPS. After such audit an employee may be entitled to an
escalation with the career structure classification.

Objective testing of skill acquisitions and competency will
be prerequisite for appropriate applications for entry into the
career path structure. Progression on the career path structure
shall be by virtue of one step at a time and an employee must
serve a minimum of twelve (12) monthly qualifying period in
that classification before any further progression.

Fluor Daniel Diversified Plant Services shall be responsible
for implementation and standards of the career path structure
programs and the required syllabus. Standards established by
National Training Councils or Accredited Organisations will
be accepted where practical.

A career path training structure will be developed prior to
the establishment of a full time workforce.

3.5 Payment of Wages
Wages shall be paid weekly by Electronic Funds Transfer

into the employees bank, building society or credit union ac-
counts.

Where an employee’s services are terminated they may
choose to either be paid their wages within one working day
of termination, or be paid by Electronic Funds Transfer.

FDDPS shall ensure that payroll mechanisms are in place to
guarantee this option to employees.

An employee kept waiting for his/her wages on site, for other
than circumstances beyond the control of the employer, for
more than a quarter of an hour, shall be paid at the rate of time
and a half.

4.0.—HOURS OF WORK, OVERTIME AND PUBLIC
HOLIDAYS

4.1 Hours of Work
4.1.2 The ordinary hours of work shall be an average of 38

hours per week, between 6am and 6pm, to be worked on one
of the following bases—

(i) 38 hours with a work cycle not exceeding 5 con-
secutive days.

(ii) 76 hours within a work cycle not exceeding 14 con-
secutive days.

(iii) 114 hours within a work cycle not exceeding 21 con-
secutive days.

(iv) 152 hours within a work cycle not exceeding 28 con-
secutive days.

(v) or any other special roster agreed to by the Union
and FDDPS.

FDDPS and its employees may introduce a new cycle or
arrangement of ordinary hours to suit maintenance or outage
requirements after consultation with the Union.

4.1.3 FDDPS will establish a maintenance roster for the tak-
ing of Roistered Days Off (RDO) in order that there is adequate
numbers of employees/crews on duty at any one time to main-
tain the maintenance schedule.

An employee may accrue up to 4 RDOs and bank such days.
However the banked RDOs may be taken at a later date with
the agreement of FDDPS. No banked RDOs shall be allowed
to form any part of Annual Leave.

The taking of RDOs during any outages will be subject to
minimum manning requirements as determined by FDDPS and
will require prior approval before the taking of such RDOs
and shall be subject to an approved schedule.

4.1.4 Meal Breaks & Rest Periods
A half hour unpaid meal break will be scheduled on the fifth

hour unless otherwise agreed.
FDDPS may stagger the time of taking meal and rest breaks

to meet operational requirements.
Except where any alternative arrangement is entered into as

a result of in-plant agreement, time and a half rates shall be
paid for all work done during meal hours and thereafter until a
meal break is taken. Double time shall be paid on Saturday
afternoon and Sundays.

A rest period (smoko) of 10 minutes during the ordinary
hours of each day or shift shall be allowed without deduction
of pay.

4.1.5 Crib Break
An employee working overtime shall be allowed a crib time

of 20 minutes, without deduction of pay, after each four hours
of overtime worked if the employee is required to continue
work after such crib time.

Provided that where a day worker is required to work over-
time on a Saturday, Sunday, Public Holiday or on a rostered
day off the first prescribed crib time shall if occurring between
10.00 am and 1.00 p.m. be paid at the appropriate rates.

Unless the period of overtime is less than one and half hours
an employee before starting overtime after working ordinary
hours shall be allowed a meal break of 20 minutes which shall
be paid for at the appropriate rates. An employer and employee
may agree to any variation of this provision to meet the cir-
cumstances of the work in hand provided that the employer
shall not be required to make any payment in respect of any
time allowed in excess of 20 minutes.

4.2 Overtime
4.2.1 Payment for Working Overtime
Overtime shall be calculated on the following basis—time

and a half for the first 2 hours (provided that each shift shall
stand alone).

double time for all additional overtime.
double time for all overtime performed on Sundays.
double time and a half for work performed on the public

holidays specified in Clause 4.3.
The hourly rate, when computing overtime, shall be deter-

mined by dividing the appropriate weekly rate by 38, even in
cases when an employee works more than 38 ordinary hours
in a week.

4.2.2 Requirement to Work Overtime
FDDPS may require any employee to work reasonable over-

time at overtime rates and such employee shall work overtime
in accordance with such requirement, subject to WA Health,
Safety & Welfare regulations.

The assignment of overtime by FDDPS to an employee shall
be based on specific work requirements. FDDPS will endeav-
our to provide equalisation of overtime to all employees where
possible and practicable.

During any outage, employees will be required to work over-
time as per FDDPS schedules/rosters to suit the outage
concerned.

4.2.3 Rest Period after Overtime
(i) Where overtime work is necessary, employees, where

possible, shall be given ten consecutive hours off duty between
successive shifts, provided that—

if the employee has not had ten consecutive hours off
duty between the end of overtime work and the time that
he/she is due to begin their next shift, the employee shall
not be required to attend work until ten consecutive hours
off duty have been completed, but shall not lose any pay
for scheduled working time occurring during this period.
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If, on management’s instructions, the employee resumes
work prior to the completion of ten hours off duty, the
employee shall be paid at overtime rates until released
from duty and shall then be entitled to ten hours off duty.

4.2.4 Call Back
When an employee is recalled to work after leaving the job,

they shall be paid for at least 3 hours at overtime rates.
4.2.5 Saturday Work
An employee required to work overtime on a Saturday shall

be afforded at least four hours work or paid for four hours at
the appropriate rate except where such overtime is continuous
with overtime commenced on the day previous.

4.2.6 Standing By
Employees who are required regularly to hold themselves in

readiness for a call back after ordinary hours shall until re-
leased be paid standing-by time at ordinary rates from the time
which they are so to hold themselves in readiness.

4.2.7 Meal Allowance
An employee required to work overtime for more than two

hours without being notified on the previous day or earlier
that they will be so required to work shall either be supplied
with a meal by the employer or paid for the first meal and each
subsequent meal after a further four hours of overtime.

Where applicable the meal allowance shall be $7.90.
4.3 Public Holidays/Sundays
4.3.1 Prescribed Holidays
(a) An employee on weekly hiring shall be entitled, without

loss of pay, to public holidays as follows—
New Year’s Day
Australia Day
Good Friday
Easter Monday
Anzac Day
Labour Day
Foundation Day
Sovereigns Birthday
Christmas Day
Boxing Day

or such other day as is generally observed in a locality as a
substitute for any of the above days.

4.3.2 For the purposes of this Agreement
When any of the days mentioned in paragraph (a) hereof

falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the
next succeeding Tuesday. In each case the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

4.3.3 Payment for work on Public Holidays/Sundays
An employee shall be paid at the rate of double time and a

half for work done on public holidays.
An employee shall be paid at the rate of double time for

work done on a Sunday.
4.3.4 Holidays—Absence on Working Day Before or After
Where an employee is absent from their employment on the

working day before or the working day after a public holiday
without reasonable excuse or without the consent of the em-
ployer, the employee shall not be entitled to payment for such
holiday.

4.3.5 Minimum Payment—Holidays and Sundays
Employees required to work on Sundays or public holidays

shall be paid for a minimum of three hours work.
4.3.6 Meal Allowance—Holidays and Sundays
An employee required to work on a Sunday or public holi-

day for more than four hours without being notified on the
previous day or earlier that he will be so required to work
shall either be supplied with a meal by FDDPS or paid ($7.60)
for the meal taken during his first crib break, and during each
subsequent crib break. Provided that such payment need not
be made to employees living in the same locality as their
workplace who can reasonably return home for meals.

4.4 Shift Work
4.4.1 Definitions
For the purposes of this clause agreement—

“Afternoon shift” means any shift finishing after 6.00
p.m. and at or before midnight.

“Continuous Work” means work carried on with con-
secutive shifts of employees throughout the 24 hours of
each of at least six consecutive days without interruption
except during breakdowns or meal breaks or due to una-
voidable causes beyond the control of the employer.

“Night shift” means any shift finishing subsequent to
midnight and at or before 8.00 am.

“Rostered Shift” means a shift of which the employee
concerned has had at least 24 hours notice.

“Outage Shift” means any shift designed specifically
for outage work.

“Start/Commencement/Finish” times means where a
shift commences prior to 11.00pm, the whole of the shift
shall be deemed to have been worked on that day. Where
a shift commences at or after 11.00pm, the whole of that
shift shall be deemed to have been worked on the follow-
ing day.

4.4.2 Hours—Continuous Work Shifts
This subclause shall apply to shift workers on continuous

work as defined. The ordinary hours of shift workers shall
average 38 per week inclusive of crib time and shall not ex-
ceed 152 hours in 28 consecutive days (unless agreed between
FDDPS and the majority of employees). Subject to the fol-
lowing conditions shift workers shall work at such times as
FDDPS may require—

(a) a shift shall consist of not more than ten ordinary
hours inclusive of crib time.

(b) except at the regular changeover of shifts, an em-
ployee shall not be required to work more than one
shift in each twenty-four hours, unless required to
relieve a subsequent shift (the performance of more
than on shift in 24 hours would be avoided where
practicable).

(c) twenty minutes shall be allowed to shift workers each
shift for crib which shall be counted as time worked.

(d) By agreement between an employer, the Union con-
cerned and the majority of employees in the plant,
work section or sections concerned, ordinary hours
not exceeding 12 on any day may be worked subject
to—

Proper health and monitoring procedures be-
ing introduced.
Suitable roster arrangements being made; and
Proper supervision being provided.

4.4.3 Hours—Other than Continuous work
This subclause shall apply to shift workers not on continu-

ous work. The ordinary hours of work shall be an average of
38 per week (between Monday and Friday) to be worked over
a roster cycle not exceeding 28 days (unless agreed between
FDDPS and the majority of employees).

The ordinary hours shall be worked continuously except for
meal breaks at the discretion of FDDPS. Except at regular
changeover of shifts an employee shall not be required to work
more than one shift in each 24 hours.

Provided that—
(1) Where the first night shift in any week commences

on Monday night, the night shift commencing on Fri-
day and finishing not later than 8.00am on Saturday
of that week, shall be deemed to have been worked
in ordinary working hours.

(2) The ordinary hours of work prescribed herein shall
not exceed 10 hours on any day except for work per-
formed during outages.

(3) In any arrangement of ordinary working hours where
the ordinary working hours are to exceed eight on
any shift the arrangement of hours shall be subject
to agreement between FDDPS and the majority of
employees in the plant or work section or sections
concerned; and



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.3258

(4) By agreement between an employer, the Union con-
cerned and the majority of employees in the plant,
work section or sections concerned, ordinary hours
not exceeding 12 on any day may be worked subject
to—

Proper health and monitoring procedures be-
ing introduced.
Suitable roster arrangements being made; and
Proper supervision being provided.

4.4.4 Rosters
(a) Shift rosters shall specify the commencing and finishing

times of ordinary working hours of the respective shifts.
(b) An employee shall be given at least 24 hours notice of

the requirement to work on shift, except in the case of an emer-
gency whereby a shiftworker may be required to change their
normal shift or a day worker may be required to perform shift
work, in which case the notice shall be 12 hours without any
penalty payments.

4.4.5 Variation by Agreement
Subject to subclauses 4.4.2 and 4.4.3 hereof the method of

working shifts may in any case be varied by agreement be-
tween the employer and the majority of employees concerned.

The time of commencing and finishing shifts may be varied
by agreement between FDDPS and the majority of employees
and the Union concerned to suit the circumstances of the es-
tablishment or in the absence of agreement by seven days’
notice of alteration given by FDDPS to the employees. FDDPS
reserves the right to alter shift hours during outages.

4.4.6 Afternoon or Night Shift Allowances
(a) A shift worker whilst on afternoon or night shift shall be

paid for such shift 20 per cent more than their ordinary rate.
(b) A shift worker who works on an afternoon or night shift

which does not continue for at least five successive afternoons
or nights in a five day workshop or six successive afternoons
or nights in a six day workshop; or shall be paid for each such
shift 50 per cent for the first two hours thereof and 100 per
cent for the remaining hours thereof in addition to their ordi-
nary rate.

(c) An employee who—
during a period of engagement on shift, works night
shift only; or
remains on night shift for a longer period than four
consecutive weeks; or works on a night shift which
does not rotate or alternate with another shift or with
day work so as to give them at least one-third of
their working time off night shift in each shift cycle,
shall during such engagement period or cycle be paid
30 per cent more than his ordinary rate for all time
worked during ordinary working hours on such night
shift.
When an employee is required to work an emergency
shift, i.e. an unplanned unscheduled requirement with
less than 12 hours notice, they shall be entitled to a
40% loading, providing such emergency shift is less
than 4 weeks in duration.

4.4.7 Saturday Shifts
The minimum rate to be paid to a shift worker for work

performed between midnight on Friday and midnight on Sat-
urday shall be time and a half. Such extra rate shall be in
substitution for and not cumulative upon the shift premiums
prescribed in subclause 4.4.6 hereof.

4.4.8 Overtime
Shift workers for all time worked in excess of or outside the

ordinary working hours prescribed by this Agreement or on a
shift other than a rostered shift shall—

(a) if employed on continuous work be paid at the rate
of double time; or

(b) if employed on other shift work at the rate of time
and a half for the first two hours and double time
thereafter.

(c) Where a shift worker other than for public holiday(s)
who qualifies for payment of the allowance under
Clause 4.4.6 (a) is entitled to the payment of over-
time under this Agreement the shift allowance under

Clause 4.4.6 (a) shall be added as a flat payment to
all hours worked.

Except in each case when the time is worked—
(d) by arrangement between the employees themselves;
(e) for the purposes of effecting the customary rotation

of shifts.
Provided than when not less than 7 hours 36 minutes notice

has been given to FDDPS by a relief person that they will be
absent from work and the employee to whom they should re-
lieve is not relieved and is required to continue work on their
rostered day off the unrelieved employee shall be paid double
time.

4.4.9 Daylight Saving
Notwithstanding anything contained elsewhere in the Agree-

ment, in any area where by reason of legislation of a State
summer time is prescribed as being in advance of the standard
time of that State the presented length of any shift—

(a) commencing before the time prescribed by the rel-
evant legislation for the commencement of a summer
time period, and

(b) commencing on or before the time prescribed by such
legislation for the termination of a summer time pe-
riod,

shall be deemed to be the number of hours represented by the
difference between the time recorded by the clock at the be-
ginning of the shift and the time so recorded at the end thereof,
the time of the clock in each case to be set to the time fixed
pursuant to WA State legislation.

In this subclause the expressions “standard time” and “sum-
mer time” shall bear the same meaning as are prescribed by
WA State legislation.

5.0.—STATUTORY HOLIDAYS, LEAVE
5.1 Annual Leave
5.1.1 Basic Entitlements
Employees on weekly hire shall be entitled to four weeks’

annual leave (28 consecutive days including non-working days)
after each year of continuous service, (less the period of an-
nual leave). This entitlement shall not include Public Holidays.

Pro rata annual leave shall accrue during the years of join-
ing and terminating from the Company. (The accrual rate is
2.923 hours for each 38 hours ordinary time worked). Seven
day shiftworkers—that is shift workers rostered to work regu-
larly on Sundays and holidays, shall be entitled to seven
consecutive days leave including non-working days.

5.1.2 Annual Leave Exclusive of Public Holidays
This annual leave entitlement described above shall not in-

clude any of the Public Holidays listed in Clause 4.3.1 of this
agreement. If any such holiday falls—

while the employee is on annual leave; and
on a day where the employee would normally have been
roistered to work;

then his/her annual leave shall be credited with the amount of
ordinary time he/she would have worked had the day not been
a holiday.

5.1.3 Method of Taking Annual Leave
Annual leave shall be given and taken in one or two con-

tinuous periods. If given in two continuous periods, one of
those must be at least 14 consecutive days including non-work-
ing days. The employee may take annual leave in smaller
amounts subject to the company’s prior approval.

5.1.4 Time of Taking Leave
Leave shall be taken at a time fixed by FDDPS within six

months from the date the right to it accrued, with not less than
four weeks’ notice to the employee.

Where FDDPS and the employee agree, annual leave can be
taken up to two years after the date it accrued, and with less
than four weeks’ notice to the employee.

5.1.5 Leave Allowed Before Due (“Leave in Advance”)
FDDPS may allow an employee to taken annual leave be-

fore becoming entitled to it. In those circumstances, the
employee will not qualify to take more annual leave until twelve
months after taking that leave “in advance”.
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If on termination the employee has not completed sufficient
service to accrue the leave that was given in advance, FDDPS
my deduct the value of this unaccrued amount from the em-
ployee’s termination payment.

5.1.6 Proportionate Leave on Termination

Unused annual leave shall be paid out on termination.

5.1.7 Loadings on Annual Leave

Employees on weekly hire are entitled to an annual leave
loading of 17.5% of ordinary time weekly earnings on four
weeks’ annual leave, unless a normal shift leading greater than
17.5% would have applied if leave had not been taken. In such
instances, the shift loading shall apply. This loading shall ap-
ply to proportionate leave on termination.

5.1.8 Calculation—Continuous Service

(a) Service for the purpose of this Clause and Clause 5.5—
Long Service Leave—will be regarded as continuous
providing—

(i) any absences from work is due to—

personal sickness (See clause 5.2—Sick
Leave)

accident

leave granted by the Company;

(ii) in cases of personal sickness, accident or absences
for reasonable cause, the employee informs the em-
ployer, in writing if practicable, within 24 hours of
the commencement or as soon as practicable is such
absences of his/her inability to attend for duty and as
far as practicable the nature of the illness, injury or
cause and the estimated duration of his/her absence.

(b) Absences considered to break continuity of service shall
be notified by the Company as below—

(i) Individual Absenteeism—by writing to the employee
concerned;

(ii) Collective Absenteeism—by posting up a notifica-
tion outside the Company’s site office in the manner
in which general notifications to employees are usu-
ally made, and by posting to each union whose
members have participated in such concerted or col-
lective absenteeism, a copy of it not later than the
day it is posted up i the plant/outside the site office.

(c) In calculating the period of twelve month’s continuous
service the following absences shall be counted as time
worked—

(i) up to 152 ordinary working hours in a twelve-monthly
period in the case of sickness or accident; (pro-rata
for those with less than twelve months’ service)

(ii) long service leave taken in accordance with Clause
5.5

Any other unauthorised absences from work may not be taken
into account and may not count as time worked in calculating
the period of twelve months’ continuous service.

5.1.9 Annual Close Down

(a) The employer may, by giving not less that four weeks
notice of their intention so to do, stand off for the duration of
the close down all employees in the plant, section or sections
concerned.

(b) The employer may close down part of the plant for up to
four separate periods for the purpose of granting annual leave
in accordance with this subclause. If the employer closes down
their plant in four separate periods one of those periods shall
be for a period of at least 10 consecutive days including non-
working days.

(c) Nothing shall prevent the employer directing an employee
to take part of or the full entitlement of annual leave when it
has fully accrued, subject to 28 days notice.

5.1.10 Ordinary Hours Worked

For the purposes of this clause the calculation of ordinary
hours worked shall be deemed to include paid sick days taken,
jury service and paid bereavement leave taken within Aus-
tralia.

5.2 Sick Leave
An employee other than a casual employee shall be entitle

to paid sick leave where genuine non-work related illness or
injury prevents them from attending work subject to—

(a) he/she shall not be entitled to paid sick leave for any
period where he/she is entitled to Worker’s Com-
pensation.

(b) he/she shall, as soon as reasonably practicable and
during the ordinary hours of the first day or shift of
such absence, inform the company of—

his/her inability to attend for duty.
the nature of the illness or injury and estimated
length of time he/she expects to be absent as
far as is practicable.

If it is not reasonably practicable to inform the com-
pany during the ordinary hours of the first day or
shift or such absence the employee shall do so within
24 hours of such absence.
He/she shall prove to the satisfaction of FDDPS that
he/she was unable on account of such illness or in-
jury to attend for duty on the day or days for which
sick leave is claimed. FDDPS may require a medi-
cal certificate in respect of any absence.

(c) During their first year of employment with FDDPS
an employee shall be entitled to sick leave at the rate
of one day or eight hours, which ever is the lesser at
the beginning of each of the first eight calendar
months of their employment. Such sick leave shall
be cumulative.
Provided that an employee who has completed one
year of continuous employment shall be credited with
further 10 days sick leave entitlement at the begin-
ning of their second and each subsequent year.
Unused sick leave will accumulate from year to year.

(d) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a
medical practitioner dated at the time of the absence
or who fails to supply such other proof of the illness
or injury as the employer may reasonably require
provided that the employee shall not be required to
produce a certificate from a medical practitioner with
respect to absences of two days or less unless after
two such absences in any year of service the em-
ployer requests in writing that the next and
subsequent absences in that year if any, shall be ac-
companied by such certificate.

(e) If an employee is terminated by FDDPS and is re-
engaged by FDDPS within a period of six months,
then the employee’s unclaimed balance of sick leave
shall continue to accrue from the date of re-engage-
ment.

The period of interruption shall not be counted as service
for the purposes of sick leave.

5.3 Bereavement Leave
An employee shall be granted reasonable bereavement leave

of up to two days with pay to attend funeral arrangements on
the death of members of his/her immediate family (or com-
mon law family).

5.4 Jury Service
An employee required to attend for jury duty or who is sub-

poenaed as a Crown witness shall be reimbursed by FDDPS
an amount equal to the difference between the amount paid in
respect of their attendance for such service and the amount of
wages they would have received had they worked in accord-
ance with the prevailing roster and not attended for jury service
or as a Crown witness.

Provided that an employee shall notify FDDPS as soon as
practicable of the date upon which they are required to attend
for jury duty or respond to a Crown subpoena, and shall pro-
vide proof of their attendance, the duration thereof, and the
amount received in respect thereof, prior to reimbursement
being made

5.5 Long Service Leave
All employees covered by this Agreement shall be entitled

to long service leave under, subject to, and in accordance with
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the provisions of the appropriate WA Legislation relating to
LSL (WA LSL Act 1958/1973).

5.6 Redundancy
5.6.1 Redundancies Occur When—

The employer decides that it no longer wishes the job an
employee has been doing to be performed by anyone. this
does not result from ordinary or customary turnover of
labour this decision makes it necessary for the employer
to retrench the employee(s) on a weekly hire (terminate
his/her employment).

5.6.2 Discussion Before Termination
FDDPS will discuss the reasons for the redundancy any

measures to avoid of minimise adverse effects with the
employee(s) affected and the union(s) as soon as practicable
after making a firm decision that a job is redundant.

FDDPS will also provide in writing all relevant information
about the proposed termination’s to the employee(s) concerned
and the union(s).

(a) Period of Continuous Service Severance Pay
1 year or less Nil
1 year and up to the completion

of 2 years 4 week’s pay
2 years and up to the completion

of 3 years 6 week’s pay
3 years and up to the completion

of 4 years 7 week’s pay
4 years and over 8 week’s pay
“Week’s pay” means the ordinary time rate of pay
for the employee concerned. The severance payments
shall not exceed the amount the employee would have
earned if their employment with FDDPS had con-
tinued to normal retirement age.
Maintenance Termination Pay
A casual or temporary employee shall be entitled to
a payment of $32.51 for each completed week of
service or pro rata for part thereof where the em-
ployee ceases to be employed by FDDPS.

5.6.3 Employee Leaving During Notice
An employee who is to be retrenched may terminate his/her

employment during the notice period. He/she would still be
entitled to the same benefits and severance pay mentioned
above, but not to pay in lieu of notice.

5.6.4 Alternative Employment
FDDPS, in a particular redundancy case, may make appli-

cation to the Western Australian Industrial Relations
Commission to have the general severance pay prescription
varied if FDDPS obtains acceptable alternative employment
for an employee.

5.6.5 Notice to Centrelink
FDDPS will notify the Centrelink of details of personnel to

be retrenched as soon as possible after the decision to retrench
has been made.

6.6.6 Employees with Less than One Year’s Service
This clause shall not apply to employees with less than one

year’s continuous service and the general obligation on the
FDDPS should be no more than to give relevant employees
and indication of the impending redundancy at the first rea-
sonable opportunity, and to take such steps as may be
reasonable to facilitate the obtaining by the employees of suit-
able alternative employment.

5.6.7 Employees Exempted
Clause 5.6.6 does not apply where employment is termi-

nated as a consequence of conduct that justified instant
dismissal, including malingering, inefficiency, or neglect of
duty, or in the case of casual employees, apprentices, or em-
ployees engaged for a specific period of time or for a specified
task or tasks.

5.7 Parental Leave
Parental leave will be as provided by the Test Case Decision

of the Australian Industrial Relations Commission.

6.0.—GENERAL
6.1 Occupational Health and Safety
All parties to this Agreement recognise the importance of

Health and Safety and the benefit of an accident free workplace.
FDDPS with the assistance of its employees and the Union
will maintain a high standard and all parties shall abide by the
Occupational Health Safety and Welfare Act 1984.

6.2 First Aid
6.2.1 FDDPS shall provide First Aid facilities together with

fully qualified First Aid attendants in attendance.
6.2.2 An employee, who is experienced in First Aid proce-

dures and who is the current holder of appropriate First Aid
qualifications such as a certificate from St John’s Ambulance
or similar accepted body shall be paid a weekly allowance of
$9.10 if they are appointed by FDDPS or a sub-contractor to
perform such work.

6.3 Induction
6.3.1 All employees shall, before entering any FDDPS Plant

or commencing work on any Plant, attend and successfully
complete an Induction Program on the Safety Handbook, this
Enterprise Agreement and the Plant Code of Conduct.

6.3.2 The induction program shall comply with the require-
ments of the client.

6.4 Disciplinary Procedures
6.4.1 Counselling Procedure
FDDPS shall promulgate for the Project, Counselling Pro-

cedures for all of its employees and subcontractors employees.
FDDPS shall ensure that employees receive counselling where
necessary, before any warning is given and that the employee
shall be advised that they are being formally counselled under
these Disciplinary Procedures. Where possible FDDPS shall
assist the employee to improve their work performance to a
satisfactory standard.

Unless otherwise requested by the employee, the appropri-
ate Shop Steward will attend this formal counselling.

Should personal matter/issues be involved the employee may
request that such matters/issues be dealt with in confidence by
the FDDPS representative.

A written advice shall be supplied to the employee, the ap-
propriate Shop Steward and a copy shall be placed on the
employee’s personnel file. If after three months FDDPS de-
termines that no further remedial action is required, the reason
for counselling may be removed from the employee’s file.

6.4.2 Serious Misconduct—Summary Dismissal
FDDPS may dismiss an employee, without notice, for seri-

ous misconduct. Where FDDPS so dismisses an employee, it
shall be confirmed in writing, setting out the reasons for the
dismissal.

Advice to the employee of dismissal shall be by the FDDPS
Industrial Relations Manager and the FDDPS Site Manager.
Examples of actions which may constitute misconduct include
breaches of safety, misconduct, fighting, theft, sabotage, etc.
The appropriate Shop Steward shall attend any such discus-
sion with the employee, unless otherwise requested by the
employee.

Suspension
In certain instances, dismissal without notice may be inap-

propriate or there may be a need for investigation of alleged
serious misconduct.

Where it is considered appropriate the intermediate step of
placing an employee on paid leave until such time, as the in-
vestigation outcome is finalised, may be utilised.

In certain serious cases of breach of the accepted norms on
the job that do not warrant instant dismissal, then the parties
agree that leave without pay may be utilised as an appropriate
penalty, up to a maximum of two weeks. As per the Settle-
ment of Grievances Procedure (Clause 2.2), the employee may
request a union representative to represent him/her during any
investigation.

6.4.3 Warning Procedure
If after counselling has occurred and the problem continues

or another problem arises, which makes the employees con-
duct unsatisfactory in the areas of inefficiency, neglect of duty
or other misconduct (other than serious misconduct) and the
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employer intends to formally discipline that employee, shall
follow the aforementioned procedures.

(a) First Warning
On the first occasion of unsatisfactory behaviour a senior

representative of FDDPS shall—
Advise the employee of the behaviour that is deemed to
be unsatisfactory.
Advise the employee of what action to take to correct the
problem.
Advise the employee of the consequences of continuing
the unsatisfactory behaviour.

The appropriate shop steward shall attend any such discus-
sions, unless otherwise requested by the employee.

The details of the warning shall be confirmed by letter from
FDDPS to the employee, the appropriate shop steward and a
copy placed on their personnel file.

(b) Final Warning
An employee whose behaviour continues to be deemed to

be unsatisfactory shall receive a final warning. This warning
shall be issued in accordance with the procedure for the first
warning but in addition the employee shall be advised that—

Further unsatisfactory behaviour shall result in the employ-
ee’s dismissal.

This warning would be classified as the final warning and
no further warnings will be permitted.

The appropriate shop steward shall attend any such discus-
sions, unless otherwise requested by the employee.

A copy of this final (written) warning shall be given to the
employee, forward to the appropriate shop steward and the
appropriate Union Office.

(c) An employee who has received these warnings and who
continues to engage in unsatisfactory behaviour may be dis-
missed and this shall be confirmed in writing by FDDPS to
the employee. The appropriate shop steward shall be in at-
tendance at any discussion with the employee, unless otherwise
requested by the employee. A copy of this dismissal advise
shall be given to the appropriate shop steward and forwarded
to the appropriate Regional Union Office.

6.5 Subcontractors
FDDPS will ensure that its specifications required contrac-

tors to abide by all statutory requirements including those
relating to award conditions and payments applying to all
employees associated with the contracts and that its selection
criteria require demonstration of sound industrial management

6.6 Smoking in the Workplace
The parties agrees to co-operate in taking all necessary steps

to provide a smoke free workplace in any Plant.
6.7 Protective Clothing, Equipment etc
6.7.1 FDDPS shall provide all employees covered by this

Agreement with laundered industrial clothing. Safety boots
and bluey jackets (during June, July and August) will be sup-
plied and replaced by FDDPS on a fair wear and tear basis. In
such circumstances, a new pair of boots or a new jacket will
be exchanged for the worn items. Where possible and practi-
cable items of clothing and equipment supplied will be made
in Australia.

This protective clothing and equipment remains the prop-
erty of FDDPS and must be returned upon termination, when
requested by FDDPS.

6.7.2 Damage to Clothing, Spectacles, Hearing Aids and
Tools

Compensation to the extent of the damage sustained shall be
made where, in the course of the work, clothing, spectacles,
hearing aids or tools are damaged or destroyed by fire or mol-
ten metal or through the use of corrosive substances. Provided
that FDDPS liability in respect of tools shall be limited to
such tools of trade as are ordinarily required for the perform-
ance of the employee’s duties. Provided further, that this
subclause shall not apply when an employee is entitled to
Workers’ Compensation in respect of the damage.

6.8 Quality Improvement
The parties to this Agreement acknowledge a positive com-

mitment to Quality Improvement which will include each

employee to be responsible for improved quality of their own
work. The parties further acknowledge their commitment to
International Best Practices and integrated benchmarks. The
introduction of a Continuous Improvement Program shall be
supported by all parties following the consultation process.

6.9 Drug and Alcohol Issues
The parties recognise that the safety of all employees may

be affected by the hazards that alcoholism and drug depend-
ency may create on the job. FDDPS in consultation with the
Union will maintain a policy relating to procedures for deal-
ing with drug and alcohol issues.

6.10 No Discrimination
There shall be no discrimination on the basis of race, colour,

religion, sex, national origin, marital status, age or political
background.

6.11 Training
It is recognised that advances in technology, increasing stand-

ards and the requirement of employees for improvement will
require advances in training. FDDPS will introduce training
programs in specialised subjects other than the career path
programs. To assist and support employees in attaining train-
ing goals, FDDPS will make available to employees
educational and development materials.

Employee standards shall be based on their needs require-
ments; self motivation shall be the key factor and employees
will be encouraged to their progress capabilities.

6.12 Trade Union Training
An accredited shop delegate shall be granted up to a maxi-

mum of five days paid leave each year for approved trade union
courses and seminars.

Leave of absence will be granted at the ordinary rate of pay
and shall not include shift loadings, penalty rates or overtime.

Any application for leave shall be submitted to the employer
for approval at least two weeks before the commencement of
the course. All applications shall be accompanied by a state-
ment from the relevant Union indicating that the sop delegate
has been nominated for the course. The application shall pro-
vide details as to the subject, commencement date, length of
course, venue and the authority which is conducting the course.

All absences shall be subject to operational requirements
FDDPS shall not be liable for any expenses associated with

the delegates attendance at a course. Leave of absence granted
under this clause shall include any necessary time in normal
working hours immediately before or after the course.

6.13 Productivity
6.13.1 General
It is recognised by employees and FDDPS that their mutual

future security will be achieved only by working together to a
common end result of a competitive successful company.

In order to do this the parties recognise the need for im-
proved skills and training for all employees. In addition, various
changes to management systems and work place practice will
lead to improvement in efficiency and productivity. This Agree-
ment will allow for real improvements and these will be
measurable by agreed performance indices, such as
benchmarking and an objectives matrix.

6.13.2 Indicators
As a result of this Agreement the parties are agreed that an

effective range of performance points indicators will be de-
veloped during the life time of this agreement. The indicators
may consist of, but are not limited to, the following areas.

Plant Efficiency, Safety Performance, Absenteeism, Indus-
trial Relations.

With respect to absenteeism, the parties agree to achieve a
sustained reduction where the average rate exceeds the indus-
try standard.

6.14 Notice Boards
A notice board shall be available for posting of approved

notices or official notices from the Union.
6.15 Sexual Harassment
It is the intention of FDDPS that all employees be allowed

to work in a workplace free of sexual harassment. FDDPS and
the Union in consultation will rigidly enforce the procedures
of its sexual harassment program and policy.
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6.16 Consultation
A consultative process to enable decision making through

consultation by consensus in order to implement and identify
specific initiatives aimed at improving productivity. The par-
ties have a commitment to increase the efficiency, career path
opportunities and job security of FDDPS employees.

7.0.—SIGNATORIES
Signed by...............Signed..................
on behalf of
FLUOR DANIEL DIVERSIFIED PLANT SERVICES
PTY LTD
Signed by...............Signed..................
on behalf of
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union, Western Australian Branch.

GOOD SAMARITAN INDUSTRIES INDUSTRIAL
AGREEMENT 1999.
No. AG 172 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Good Samaritan Industries

and

Hospital Salaried Officers Association of Western Australia
(Union of Workers) & Other.

No. AG 172 of 1999.

3 November 1999.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 172 OF 1999
HAVING heard Mr M. O’Connor on behalf of the first named
party and Ms C. Thomas and Mr N. Whitehead on behalf of
the second named parties; and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with the Industrial Relations Act,
1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement titled the Good Samaritan Indus-
tries Industrial Agreement 1999 filed in the Commission
on 14 October 1999 and as subsequently amended by the
parties, signed by me for identification, be and is hereby
registered as an Industrial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

Agreement

PREAMBLE
GSI recognises that staff are our most valued resource when

striving to create opportunities for people with disabilities to
be employed.

This Industrial Agreement offers staff improvements in pay,
employment conditions, job security and career progression.
It also provides flexibility to enhance production capacity and
contributes to a culture which encourages staff to apply the
principles of “Our Charter”.

This Agreement is the culmination of a consultation and
negotiation process between representatives of Staff and

Management with technical support provided by the Chamber
of Commerce and Industry, Hospital Salaried Officers Asso-
ciation of WA and recently, the Australian Liquor, Hospitality
and Miscellaneous Workers Union, Miscellaneous Workers’
Division, WA Branch. GSI acknowledges the valued contri-
bution of all parties in the achievement of this Agreement.

1.— TITLE
This Agreement shall be referred to as the Good Samaritan

Industries Industrial Agreement of 1999.

2.—ARRANGEMENT
Preamble

 1. Title
2. Arrangement
3. Parties Bound
4. Contract of Service
5. Hours of Work
6. Annual Leave
7. Public Holidays
8. Sick Leave
9. Carers’ Leave

10. Long Service Leave
11. Leave Without Pay
12. Parental Leave
13. Bereavement Leave
14. Conference, Training, Study Leave
15. Termination
16. Confidentiality
17. Grievance Procedure
18. Higher Duties
19. Redundancy
20. Travelling
21. Statement of Employment
22. Motor Vehicle Allowances
23. Consultative Committee
24. Replacement
25. Other provisions
26. Supported Wage /Individual Skill and Productivity

Systems
27. Term
28. Number of Employees

Schedule A—Salary Schedules
Schedule B—Classifications and Actual Total Rates
of Pay
Schedule C—Store Managers—Special Provisions

3.—PARTIES BOUND
This Agreement shall be binding on Good Samaritan Indus-

tries, employees and salaried employees other than salaried
employees at Workplus and Career Plan, the Hospital Salaried
Officers Association of Western Australia (Union of Workers)
and the Australian, Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers’ Division, WA Branch.

4.—CONTRACT OF SERVICE
(1) The Employee shall be engaged in accordance with the

terms and conditions set out in this Agreement.
(2) The Employer may direct the employee to carry out such

duties as may from time to time be set out in a formal duty
statement applicable to the employee’s position.

The Employer may also direct the employee to carry out
such other general duties as are within the limits of the em-
ployee’s skill, competence and training.

(3) On initial engagement the Employee shall be placed on
probation for a period of 3 months.

At the end of the 3 months period the Employer may con-
firm the appointment, terminate the engagement or extend the
probationary period for a further period of up to 3 months.
Provided that a probation period shall not exceed 6 months in
total.

(4) In lieu of the period of probation referred to in sub clause
(3) hereof, Divisional / Section managers or higher positions
may be appointed on a 6 months probationary period with a
similar period of extension as is required. Provided that a pro-
bation period in this case shall not exceed 12 months in total.

(5) Notwithstanding the provisions of Clause 15.—TERMI-
NATION, the notice period to apply in the case of a
probationary employee shall be one week.
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(6) Subject to this Agreement, GSI is committed to main-
taining job security of its employees covered by this Agreement
but this shall not be construed as limiting the Employer’s right
to engage employees on a fixed or limited tenure basis where
there are specific funding limits tied to a position or a position
or project is of a defined short term nature.

5.— HOURS OF WORK
(1) Except where otherwise prescribed in this clause—

(a) The spread of ordinary hours shall be between 6.00am
and 7.00pm Monday to Friday.

(b) The ordinary hours to be worked by full time em-
ployees shall be 75 hours per fortnight for an average
of 7.5 hours per day worked in one continuous pe-
riod, subject to meal breaks, but not more than 9.5
hours in any one day.

(2) Unless otherwise agreed by the employer, where an em-
ployee is required to work overtime, the Employee shall be
allowed time off in lieu of payment (TOIL) which shall be
taken at such time as is mutually agreed between the employer
and employee. All overtime shall be officially recorded in a
standard format.

(3) The procedures for the operation of the TOIL system
will be as agreed in writing between the parties from time to
time.

(4) TOIL shall be required to be cleared prior to termination
of employment or be paid out by the employer.

(5) TOIL shall be calculated at the rate of time and one-half
for the first three hours and double time thereafter, except that
for all hours worked on Sundays the rate shall be double time,
and the rate on Public Holidays shall be double time and one-
half.

(6) (a) The employer and employee may agree in writing to
an employee working hours outside the spread of ordinary
hours in which case the employer shall not be liable to pay any
penalty rates which would normally be payable.

(b) Such agreement shall be at the convenience of the em-
ployee and must not be reached as a result of any direction or
pressure on the employee by the employer.

(c) The employer or employee may withdraw from the spe-
cial arrangements at any time by advising the other party in
writing.

(d) Where the arrangement is withdrawn by either party the
employee will revert to the ordinary working hours.

(7) The employer and an employee may agree on alternative
arrangements for the compensation of regular or continuing
periods of overtime. In the reasonableness of such an agree-
ment, account will be taken by the parties of whether or not
the terms are on balance, no less favourable than those pre-
scribed in this Agreement.

(8) Except as prescribed in this clause, the provisions of the
Award in relation to overtime shall continue to apply.

(9) (a) For employees engaged as Assistants in Retail out-
lets—

(i) The spread of ordinary hours shall be between 6.00am
and 9.00pm on the day of late night trading and be-
tween 6.00am and 6.00pm on Saturdays.

(ii) The ordinary hours to be rostered shall be 37.5 hours
per week, over an average of 10 days per fortnight.

(10) (a) All ordinary hours worked between 6.00pm and
9.00pm on the days of late night trading shall be paid a load-
ing of 20%.

(b) All ordinary hours worked on a Saturday shall be paid a
loading of 30%.

(c) The loadings in this subclause shall not apply to Store
Managers or to employees whose classification and salary is
determined on the basis that they are required to work ordi-
nary hours during all late night trading and /or all Saturdays.

Meal Allowance
(11) An employee required to work overtime for more than

two hours, or an employee engaged in a retail outlet who com-
mences at or before 1pm and is required to work beyond 7pm
on the days of late night trading, shall be supplied with a meal
by the Employer or be paid $6.50 meal allowance.  This rate
shall vary from time to time in line with movements in the
Award rate.

6.—ANNUAL LEAVE
(1) The Employee is entitled for each year of service, to 4

weeks annual leave at the employee’s ordinary rate of pay.
(2) When the employee proceeds on a period of annual leave,

the employee shall be paid a loading of 17.5% of the employ-
ee’s ordinary rate of pay in addition to the payment referred to
in subclause (1), for that period.

(3) An entitlement under subsection (1) accrues pro rata on
a weekly basis.

(4) In subsection (1), “year” does not include any period of
unpaid leave except the first calendar month of any absence
on workers’ compensation..

(5) The Employee is to be paid for a period of annual leave
at the time payment is made in the normal course of the em-
ployment, unless the Employee requests in writing that he or
she be paid before the period of leave commences in which
case the Employee is to be so paid.

(6) If the Employee’s employment terminates before the
employee has taken annual leave to which he or she is enti-
tled, the Employee is to be paid for the untaken leave.

(7) By mutual agreement, the employee may be allowed to
take annual leave prior to completing a year of service.

(8) In the event, however, of the employee resigning or be-
ing terminated and the employee has taken annual leave in
excess of the pro rata entitlement, the employee shall be re-
quired to repay the employer an amount representing the excess
entitlement. (Pro rata entitlement is calculated on the basis of
2.89 hours of leave for each completed week of service.

(9) An employee may be entitled to receive payment in lieu
of taking annual leave. Such payment may be approved by the
Employer subject to the following—

(i) At least 10 days leave (either annual or long service
leave) must be taken in the relevant calendar year.

(ii) Payment in lieu will not exceed the equivalent of 3
weeks annual leave in any one calendar year.

(10) Annual leave shall be taken in the accruing year or in
the year following its accrual unless for special reasons, a de-
ferral is approved by the Divisional Manager.

(11) An employee may apply for and be granted up to 8
weeks on half pay instead of 4 weeks on full pay, subject to
the Employer’s convenience and there being adequate reasons
given for such request.

(12) Part time employees shall be entitled to annual leave on
a pro rata basis in the proportion which their ordinary hours
bear to full time.

(13) This clause shall not apply to casual employees.

7.—PUBLIC HOLIDAYS
(1) Subject to the provisions of this clause, the following

days or the days observed in lieu shall be allowed as holidays
without deduction of pay, namely: New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day.

(2) By arrangement between the parties another day may be
taken as a holiday in lieu of any of the days referred to in
subclause (1) and in such cases time and one-half shall be paid
during ordinary hours worked on any of the above mentioned
holidays.

(3) Where any of the days mentioned in paragraph (1) hereof
falls on a Saturday or a Sunday, such holidays shall be ob-
served on the next succeeding Monday and where Boxing Day
falls on a Sunday or a Monday, such holiday shall be observed
on the next succeeding Tuesday; in each case the substituted
day shall be deemed a holiday without deduction of pay in
lieu of the day for which it is substituted.

(4) This clause shall not apply to casual employees.

8.—SICK LEAVE
(1) The Employee who is unable to work as a result of the

Employee’s illness or injury, is entitled to be paid for periods
of absence from work resulting from the illness or injury—

(a) in the case of a full-time employee, up to 10 work-
ing days or 75 hours whichever is the lesser, each
year; or
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(b) in the case of a part-time employee—
(i) who is paid a proportion of a full-time em-

ployee’s pay; or
(ii) who is paid according to the number of hours

worked,
the proportion of the number of hours worked each
week bears to 37.5, up to 75 hours each year.

(2) An entitlement under subsection (1) accrues pro rata on
a weekly basis.

(3) In subsection (1), “year” does not include any period of
unpaid leave except the first calendar month of any absence
on workers’ compensation..

(4) If the Employee’s illness or injury is attributable to the
Employee’s serious and wilful misconduct, the Employee is
not entitled to be paid for his or her absence from work result-
ing from the illness or injury.

(5) Unused portions of sick leave entitlement shall accumu-
late from year to year and may be taken in any subsequent
year, provided that an employee shall not be eligible to be
paid more than 10 weeks accumulated sick leave in any one
year unless otherwise agreed by the employer.

(6) An application for leave of absence on the grounds of
illness exceeding two consecutive working days shall be sup-
ported by the certificate of a registered medical practitioner
or, where the nature of illness consists of a dental condition
and the period of absence does not exceed five consecutive
working days, by a certificate of a registered dentist. The medi-
cal certificate shall be written on the doctor’s letterhead and
shall identify the Employee and the period during which the
Employee is certified to be unfit to perform his or her duties.

(7) In each year during the term of employment, the Em-
ployee shall be entitled to not more than a total of four (4)
days of sick leave without production of a medical certificate.
Thereafter a medical certificate shall be produced for any fur-
ther absence due to sickness of any period whatsoever.

(8) (a) An employee who suffers personal ill health or injury
whilst on Annual Leave shall be entitled to paid sick leave in
lieu of annual leave subject to—

(i) a medical certificate stating that the illness or injury
necessitated confinement to home or hospital for 5
consecutive days or more;

(ii) the application for replacement of annual leave and
sick leave being made within 5 days of resuming
work, and

(iii) the replacement of paid annual leave by sick leave
not exceeding the employee’s entitlement to paid sick
leave.

(b) The portion of the annual leave replaced by paid sick
leave may be taken at another time mutually agreed between
the employer and the employee, or, failing agreement, shall be
added to the employee’s next period of annual leave or, if ter-
mination occurs before then, be paid at the date of termination.

(c) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken.

(9) To be entitled to payment in accordance with this clause
an employee shall advise the employer as soon as reasonably
practicable and if possible prior to the commencement of the
shift of, the inability to attend work, the nature of illness or
injury and the estimated duration of the absence. Provided that
such advice, except in extraordinary circumstances shall be
given to the employer within two hours of the commencement
of the absence.

(10) The Employee shall not be entitled to the provisions of
this clause where the illness or injury is compensatible under
the provisions of the Worker’s Compensation and Rehabilita-
tion Act 1981 as amended.

(11) This clause shall not apply to casual employees.

9.—CARERS’ LEAVE
(1) In this clause, “family member” means

(a) the spouse or de facto spouse of an employee;
(b) the child or step-child of an employee;
(c) the parent or step-parent of an employee; or
(b) any other person living with the employee as a mem-

ber of the employee’s family.

(2) Sick leave entitlement of up to 5 days per annum may be
used by the employee in the event that a family member is ill
and requires care by the employee. The employee shall, if re-
quired, produce a medical certificate from a registered medical
practitioner, or some other proof satisfactory to the employer.

(3) At the discretion of the Employer additional leave for
the purposes of this clause may be granted where special cir-
cumstances can be demonstrated.

10.—LONG SERVICE LEAVE
(1) Except as provided in sub clause (2) hereof the long serv-

ice provisions published in volume 74 of the Western Australian
Industrial Gazette at pages 195 to 198 inclusive or as updated
from time to time, are hereby incorporated in and shall be
deemed to be part of this Agreement.

(2) In lieu of the provisions in Clause 3—Period Of Leave
of the long service provisions referred to in sub clause (1)
hereof, employees under this Agreement shall be entitled to
13 weeks of leave in respect of each completed period of 10
years service with the Employer, or pro rata entitlement to
such leave after 7 completed years of service.

(3) (a) A full-time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was employed
continuously on both a full time and part time basis may elect
to take a lesser period of long service leave calculated by con-
verting the part time service to equivalent full time service.

(b) A part time employee may elect to take a lesser period of
long service leave calculated by converting any portion of the
part time service to equivalent full time service.

(4) Where an employee serves 7 years or more of completed
service and the employee resigns or the employment is termi-
nated (Clauses 15 and 19), the employee shall be paid
proportionate long service leave entitlement accrued at the date
of resignation or termination.

(5) Employees under this Agreement may take portions of
accrued long service leave providing that such portion shall
be not less than 4 consecutive weeks.

(6) Subject to the employer’s approval, the employee may
take long service leave in double periods of time at half pay,
or at the rate of double pay for half the period of time, so that
the payment for the leave does not exceed that for the actual
period of leave accrued.

11.—LEAVE WITHOUT PAY
(1) Subject to the discretion of the Employer, and provided

that the Employee has no accumulated leave which shall in-
clude long service leave and holiday entitlements but shall
exclude sick leave, and provided further that in the reasonable
discretion of the Employer the activities of the Employer shall
not be inconvenienced thereby, the Employee may be granted
leave without pay from time to time by the Employer.

(2) On return from a substantial period of leave without pay,
the Employer shall be at liberty to place the Employee in a
different position within any Division of GSI than that previ-
ously held provided that the Employee shall not suffer any
reduction in entitlements.

(3) This clause shall not affect any entitlements to leave under
Clause 12.-Parental Leave.

12.—PARENTAL LEAVE
Interpretation
(1) In this clause—

“adoption”, in relation to a child, is a reference to a child
who—

(i) is not the natural child or the step-child of the
employee or the employee’s spouse;

(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee

for 6 months or longer;
“continuous service” means service under an unbroken
contract of employment and includes—

(i) any period of parental leave; and
(ii) any period of leave or absence authorised by

the employer or by this workplace agreement;
“expected date of birth” means the day certified by a medi-
cal practitioner to be the day on which the medical
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practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;
“parental leave” means leave provided for by subclause
(2).(a);
“spouse” includes a de facto spouse.

Entitlement to parental leave
(2). (a) Subject to subclauses (4), (5).(a) and (6).(a), an em-

ployee, other than a casual employee, is entitled to take up to
52 consecutive weeks of unpaid leave in respect of—

(i) the birth of a child to the employee or the employ-
ee’s spouse; or

(ii) the placement of a child with the employee with a
view to the adoption of the child by the employee.

(b) An employee is not entitled to take parental leave unless
he or she—

(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service with
the employer; and

(ii) has given the employer at least 10 weeks written no-
tice of his or her intention to take the leave.

(b) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this paragraph does
not apply to one week’s parental leave—

(i) taken by the male parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.

(c) The entitlement to parental leave is reduced by any pe-
riod of parental leave taken by the employee’s spouse in relation
to the same child, except the period of one week’s leave re-
ferred to in paragraph (b).

Maternity leave to start 6 weeks before birth
(3) A female employee who has given notice of her inten-

tion to take parental leave, other than for an adoption, is to
start the leave 6 weeks before the expected date of birth unless
in respect of any period closer to the expected date of birth a
medical practitioner has certified that the employee is fit to
work.

Medical certificate
(4) An employee who has given notice of his or her inten-

tion to take parental leave, other than for adoption, is to provide
to the employer a certificate from a medical practitioner stat-
ing that the employee or the employee’s spouse, as the case
may be, is pregnant and the expected date of birth.

Notice of spouse’s parental leave
(5) (a) An employee who has given notice of his or her in-

tention to take parental leave or who is actually taking parental
leave is to notify the employer of particulars of any period of
parental leave taken or to be taken by the employee’s spouse
in relation to the same child.

(b) Any notice given under paragraph (a) is to be supported
by a statutory declaration by the employee as to the truth of
the particulars notified.

Notice of parental leave details
(6) (a) An employee who has given notice of his or her in-

tention to take parental leave is to notify the employer of the
dates on which the employee wishes to start and finish the
leave.

(b) An employee who is taking parental leave is to notify the
employer of any change to the date on which the employee
wishes to finish the leave.

(c) The starting and finishing dates of a period of parental
leave are to be agreed between the employee and employer.

Return to work after parental leave
(7) (a) On finishing parental leave, an employee is entitled

to the position he or she held immediately before starting pa-
rental leave.

(b) If the position referred to in paragraph (a) is not avail-
able, the employee is entitled to an available position—

(i) for which the employee is qualified; and

(ii) that the employee is capable of performing, most
comparable in status and pay to that of his or her
former position without loss of income within any
division of GSI.

(c) Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in paragraph (a), that
paragraph applies only in respect of the position held by the
employee immediately before taking the acting or temporary
position.

Effect of parental leave on employment
(8) Absence on parental leave—

(a) does not break the continuity of service of an em-
ployee; and

(b) is not to be taken into account when calculating the
period of service for the purpose of this Agreement.

13.—BEREAVEMENT LEAVE
(1) On the death of—

(a) the spouse or de facto spouse of an employee;
(b) brother or sister of an employee;
(c) the child of an employee;
(d) the parent of an employee; or
(e) any other person, immediately before that person’s

death, lived with the employee as a member of the
employee’s family,

the employee is entitled to paid bereavement leave of 2 work-
ing days.

(2) For the purposes of this clause, reference to “brother” or
“sister” includes “step” brother or sister, or brother or sister
“in law”; reference to “child” includes “step” or “grand” child,
and reference to “parent” includes “step” or “grand” parent.

(3) The two days need not to be consecutive.
(4) Bereavement leave is not available while the Employee

is on any other period of leave.
(5) An employee who claims to be entitled to paid leave

under subclause (1) is to provide to the employer, if so re-
quested by the employer, evidence that would satisfy a
reasonable person as to—

(a) the death that is the subject of the leave sought; and
(b) the relationship of the employee to the deceased per-

son.
(6) At the discretion of the Employer additional leave for

the purposes of this clause may be granted where special cir-
cumstances can be demonstrated.

14.—CONFERENCE, TRAINING, STUDY LEAVE
From time to time at the discretion of the Employer and

upon application by the Employee, additional paid or unpaid
leave may be granted to the Employee to undertake training
and study or attend conferences and seminars in each case
related to the activities of the Employer or for the develop-
ment of the Employee’s work skills.

15.—TERMINATION
(1) Notice of Termination by Employer—

(a) In order to terminate the employment of an employee
the employer shall give the employee 4 weeks no-
tice.
The notice period shall be increased by one week
where the Employee is over 45 years old and has
completed at least two years continuous service with
the Employer.

(b) Payment in lieu of the notice prescribed in paragraph
(a) of this subclause shall be made if the appropriate
notice period is not given. Provided that employment
may be terminated by part of the period of notice
specified and part payment in lieu thereof.

(c) In calculating any payment in lieu of notice the em-
ployer shall pay the employee the ordinary salary
for the period of notice had the employment not been
terminated.
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(d) (i) For the purpose of this clause continuity of
service shall not be broken on account of—

(a) any interruption or termination of the
employment by the employer if such
interruption or termination has been
made merely with the intention of
avoiding obligations hereunder in re-
spect of leave of absence;

(b) any absence from work on account of
personal sickness or accident for which
an employee is entitled to claim sick
pay as prescribed by this agreement or
on account of leave lawfully granted
by the employer; or

(c) any absence with reasonable cause,
proof whereof shall be upon the em-
ployee;
Provided that in the calculation of con-
tinuous service under this subclause
any time in respect of which an em-
ployee is absent from work except time
for which an employee is entitled to
claim annual leave, sick pay, long serv-
ice leave and public holidays as
prescribed by this agreement shall not
count as time worked.

(e) This agreement will be subject to termination by the
employer by summary dismissal in writing without
notice if the employee shall have committed any se-
rious misconduct or repeated or continued (after
warning) any material breach of the duties and obli-
gations of the employee under this Agreement or shall
have been guilty of conduct tending to bring the
employee or the employer into disrepute.

(2) Notice of Termination by Employee
(a) Except during the period of probation, the notice of ter-

mination required to be given by an employee shall be 4 weeks,
provided that a lesser period of notice may be given by mutual
agreement.

(b) If an employee fails to give the required notice or having
given, or been given such notice, leaves before the notice ex-
pires, the employee forfeits the entitlement to any moneys
owing to the employee under this agreement except to the ex-
tent that those moneys exceed the ordinary salaries for the
required period of notice.

(3) Performance Management/Discipline Procedures
(a) The performance of employees under this Agreement shall

be subject to regular appraisal and assessment as may be de-
termined by the employer. The assessment should include
feedback in relation to both positive and negative aspects of
the employee’s performance.

(b) Except in the case of serious misconduct or grounds re-
ferred to in subclause (1)(e) of this clause, where employment
may be terminated immediately, (the Employee may instigate
the grievance procedure at this point) the following discipli-
nary procedures for unsatisfactory work and conduct shall be
as follows—

(i) Verbal Warning: The Employer’s representative shall
explain to the Employee the reasons for instituting
disciplinary procedures and discuss plans for over-
coming the problem. A verbal warning shall be given
and the discussion and plans are to be recorded in
writing and a reasonable time for review determined.

(ii) First Written Warning: If the employee’s perform-
ance is still unsatisfactory at the time of the review,
there shall be a further discussion with the Employee.
A written warning shall be given and the discussion
and the plans for improvement will be recorded in
writing and a copy given to the Employee clearly
stating the lack of improvement by a given time may
result in termination or a final written warning.

(iii) Final Written Warning: In the event that the employer
decides not to terminate at this point, the Employee
shall be given a final written warning.

(iv) Dismissal: If satisfactory progress is not made within
a reasonable time of the final warning, dismissal of
the Employee may be effected by the Employer.

(v) In any dispute concerning these procedures or an em-
ployee’s discipline, the grievance procedures is in
Clause 17 of this Agreement may be invoked, in-
cluding representation on behalf of the employee.

16.—CONFIDENTIALITY
(1) The Employee shall not, either during or after the term

of employment (except as authorised or required by the Em-
ployee’s duties or by law) disclose to any other person, firm,
corporation or organisation or use or attempt to use in any
manner which may injure or cause loss directly or indirectly
to the Employer, without the previous consent in writing of
the Employer, any confidential information relating to the
Employer or any information concerning or relating to the
business or activities of the Employer including any records
or information relating to clients learned by the Employee in
the course of employment.

(2) During the term of employment and as far as reasonable
thereafter the Employee shall use the Employee’s best endeav-
ours to prevent the disclosure of any confidential information
relating to the Employer by a third party.

(3) All notes, memoranda, records and writings made by the
Employee relative to the affairs of the Employer shall be and
remain the property of the Employer and shall in any event be
handed over by the Employee to the Employer at the end of
the term of employment.

(4) The restrictions contained in this Clause shall continue
to apply after the termination of this Agreement without limit-
ing point of time but shall cease to apply to information which
may come into the public domain.

(5) The Employer, except as is required by law, shall not
disclose information concerning an Employee without the prior
consent of such Employee.

17.—GRIEVANCE PROCEDURES
(1) Where the employee has a dispute or grievance arising

out of his or her employment or relating to questions, dis-
putes, difficulties or the application of this Agreement, the
dispute shall be dealt with in the following manner—

(a) in the first instance the employee shall attempt to
resolve the grievance with his or her immediate su-
pervisor; or

(b) if any such attempt at settlement fails or where the
circumstances of the dispute or claim are of such
nature that a direct discussion between the employee
and his or her immediate supervisor could not rea-
sonably be expected to resolve the matter then in any
such case the employee may request a meeting with
the manager of the employer to resolve the matter.

(c) Sensible time limits shall be set by the parties in pro-
ceeding through the steps of dispute resolution.

(d) While the dispute settlement steps are in progress no
industrial action shall be taken and no action preju-
dicial to any party shall be taken pending resolution
of the matter.

(e) The provisions of (a) to (f) of this clause shall also
be applicable where relevant to questions, difficul-
ties, disputes or grievances involve a group of
employees or all staff.

(f) By mutual agreement of the parties directly involved
in a question, dispute, difficulty or grievance, one or
more steps in this procedure may be bypassed in the
interests of a fair or expedited resolution of the dis-
pute.

(g) Any dispute between the Unions and the Employer
arising out of a question, dispute, difficulty or the
application or interpretation of this Agreement, or
concerning a union member’s entitlements shall be
discussed between the relevant representatives of the
Union, the Employer and, where appropriate, its
Employer body. In the event of no agreement being
reached, the parties may refer the matter to the West-
ern Australian Industrial Relations Commission for
resolution provided that the persons involved have
conferred among themselves and have made a rea-
sonable attempt to resolve the question, dispute or
difficulty.
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(2) In any grievance / dispute settling procedure under this
clause, an employee may be represented by the Union or by
the employee’s personal advocate.

18.—HIGHER DUTY ALLOWANCE
(1) If the Employee is called upon by the Employer to per-

form the duties of another person instead of or in addition to
the duties of the Employee, for a period in excess of 5 con-
secutive working days, at the discretion of the Employer, having
regard to the nature of the additional or alternative duties to be
performed and the capacity of the Employee to carry out such
duties, the Employer shall award a reasonable increment in
salary to the Employee for the period over which the higher
duties are performed.

In the case where the Employee is required to carry out the
full duties of a higher position, the Employee shall be paid for
the relevant period at a rate not less than the first salary point
applicable to the higher position, or where that salary is not
higher than their current rate, a salary rate which gives the
Employee an increase in remuneration.

(2) Any such increment shall be paid to the Employee on the
usual paydays or not later than the next pay day immediately
following the performance by the Employee of higher duties.

19.—REDUNDANCY
(1) Discussions Before Terminations
Where the employer for any reason, including the cessation

or reduction of grant funding, has made a definite decision
that the employer no longer wishes the job the employee has
been doing to be undertaken and that decision may lead to
termination of employment, the employer shall hold discus-
sion with the employees directly affected and their Union
representative, where applicable.

(2) The discussions shall take place as soon as is practicable
after the employer has made a definite decision which will
invoke the provisions of subclause (1) hereof and shall cover,
inter alia, any reasons for the proposed terminations, meas-
ures to avoid or minimise the terminations and measures to
mitigate any adverse effects of any terminations on the em-
ployees concerned.

(3) For the purpose of the discussion the employer shall, as
soon as practicable, provide in writing to the employees con-
cerned all relevant information about the proposed terminations
including the reasons for the proposed terminations, the number
of categories of employees likely to be affected, and the number
of workers normally employed and the period over which the
terminations are likely to be carried out. Provided that they
employer shall not be required to disclose confidential infor-
mation, the disclosure of which would not be in the employer’s
interests.

(4) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for

reasons set out in paragraph (1) hereof the employee shall be
entitled to the same period of notice of transfer as he or she
would have been entitled to if his or her employment had been
terminated, and the employer may at the employer’s option,
make payment in lieu thereof of an amount equal to the differ-
ence between the former ordinary time rate of pay and the
new lower ordinary time rates for the number of weeks of
notice still owing.

(5) Severance Pay
In addition to the period of notice prescribed for ordinary

termination in subclause (2) and subject to further order of the
Commission, an employee whose employment is terminated
for reasons set out in paragraph (1) hereof shall be entitled to
the following amount of severance pay in respect of continu-
ous period of service—

Period of continuous service Severance Pay
less than one year: Nil
1 year and up to the completion of

2 years: 4 weeks’ pay
2 years and up to the completion of

3 years: 6 weeks’ pay
3 years and up to the completion of

4 years: 7 weeks’ pay
4 years and over: 8 weeks’ pay

“Weeks’ pay” means the employee’s current ordinary time
hourly rate of pay multiplied by the average number of weekly
hours (excluding overtime) worked over the past 52 weeks.

Provided that the severance payments shall not exceed the
amount which the employee would have earned if employ-
ment with the employer had proceeded to the employee’s
normal retirement date.

(6) Employee Leaving During Notice
An employee whose employment is terminated for reasons

set out in paragraph (1) hereof may terminate his or her em-
ployment during the period of notice and, if so, shall be entitled
to the same benefits and payments under this clause had he or
she remained with the employer until the expiry of such no-
tice. Provided that in such circumstances the employee shall
not be entitled to payment in lieu of the remainder of the pe-
riod of notice.

(7) Alternative Employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable al-
ternative employment for an employee.

(8) Time Off During Notice Period
(i) During the period of notice of termination given by

the employer an employee shall be allowed up to
one day’s time off without loss of pay during each
week of notice for the purpose of seeking other em-
ployment.

(ii) If the employee has been allowed paid leave for more
than one day during the notice period for the pur-
pose of seeking other employment, the employee
shall, at the request of the employer, be required to
produce proof of attendance at an interview or he or
she shall not receive payment for the time absent.
For this purpose a statutory declaration will be suffi-
cient.

(9) Employees Exempted
(i) This clause shall not apply to employees with less

than one year’s continuous service and the general
obligation on employers should be no more than to
give relevant employees an indication of the impend-
ing redundancy at the first reasonable opportunity,
and to take such steps as may be reasonable to facili-
tate the obtaining by the employees of suitable
alternative employment.

(ii) This clause shall also not apply where employment
is terminated as a consequence of conduct that justi-
fies instant dismissal, including malingering,
inefficiency or neglect of duty or in the case of casual
employees, or employees engaged for a specific pe-
riod of time or for a specified task or tasks.

(10) Incapacity to Pay
The employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s capac-
ity to pay.

20.—TRAVELLING
(1) An employee who travels on official business shall be

reimbursed reasonable expenses including but not limited to
accommodation, conference fees, meals (where they are not
provided free of charge) fares and other incidental expenses
such as laundry and dry cleaning expenses and official tel-
ephone calls.

(2) The employer may require where practicable the pro-
duction of receipts as a proof that the expense was incurred.

(3) Time spent in travelling shall be reimbursed at the ap-
propriate rate.

21—STATEMENT OF EMPLOYMENT
The employer shall, upon receipt of the request from an

employee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment, and the classification of and the type of work
performed by the employee.
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22.—MOTOR VEHICLE ALLOWANCES
An employee who is required to use his/her own vehicle for

business purposes in course of employment, shall, unless re-
imbursed for that usage by way of an agreed salary packaging
arrangement, be paid a kilometreage rate in accordance with
the provisions of the Hospital Salaried Officers’ (Good Sa-
maritan Industries) Award 1990.

23.—CONSULTATIVE COMMITTEE
(1) The “Consultative Committee” shall mean the Manage-

ment and employee representatives appointed, nominated or
elected on a 12 monthly basis, as a group, to negotiate the
terms of this Agreement, according to the terms of reference
determined from time to time. Members of the Committee shall
be eligible for re-election for a subsequent 12 month period.

Representatives of the unions party to this Agreement shall
attend as required.

(2) The Consultative Committee shall meet once every 3
months during its term for the purpose of monitoring and re-
solving problems arising from its application. This provision
may be waived by a general consensus of Committee mem-
bers.

(3) Other meetings may be called by any member of the
Committee providing a minimum of 7 days notice is given.
This notice may be dispensed with by agreement.

(4) In resolving problems arising from the application or
interpretation of the Agreement the Committee shall endeav-
our to reach a consensus.

24.—REPLACEMENT
(1) The Consultative Committee shall be convened to re-

negotiate a replacement Agreement 6 months prior to the expiry
of this Agreement. Provided that this Agreement shall remain
in force after its expiry pending finalisation of a replacement
document.

(2) Subject to the provisions of this Agreement, the parties
may mutually agree to vary the conditions of employment by
the registration of a replacement Agreement.

25.—OTHER PROVISIONS
(1) For the purposes of this Agreement, reference to the

“Award” shall mean the Hospital Salaried Officers (Good Sa-
maritan Industries) Award 1990.

(2) The provisions of this Agreement shall apply to the em-
ployees notwithstanding

the provisions of the Award. However, provisions of that
Award which are not covered by this Agreement and are not
inconsistent in any way with this Agreement shall continue to
apply to employees covered hereby.

(3) For the purposes of this Agreement, the provisions of the
Award, in particular Clauses 5 Right of Entry, 6 Record, 18
Union Notices, 24 Superannuation and Appendix – S. 49B
Inspection of Records Requirements, shall be deemed to ap-
ply also to the Australian, Liquor, Hospitality and
Miscellaneous Workers Union, WA Branch and all employees
covered by this Agreement who are eligible to be members of
that Union.

26.— SUPPORTED WAGE / INDIVIDUAL SKILL  AND
PRODUCTIVITY SYSTEMS

(1) Workers Eligibility
This clause defines the conditions that will apply to em-

ployees who because of the effects of a disability are eligible
for a supported wage under the terms of this Agreement. In
the context of this clause, the following definitions will ap-
ply—

“Supported Wage System” means the Commonwealth
Government system to promote employment for people
who cannot work at full award wages because of a dis-
ability, as documented in “[Supported Wage System:
Guidelines and Assessment Process]”.

“Accredited Assessor” means a person accredited by
the management unit established by the Commonwealth
under the Supported Wage System to perform assessments
of an individual’s productive capacity within the Sup-
ported Wage System.

“Disability Support Pension” means the Commonwealth
pension scheme to provide income security for persons
with a disability as provided under the Social Security
Act 1991, as amended from time to time, or any succes-
sor to that scheme.

“Assessment instrument” means the form provided for
under the Supported Wage System that records the as-
sessment of the productive capacity of the person to be
employed under the Supported Wage System.

In the manual “Determining Individual Skill and Pro-
ductivity Levels”, the following definitions will apply—

“Work Sampling” Provides the opportunity for skill de-
velopment, the learning of work practices and the
integration of people with disabilities into the workplace.
Consists of a period spent within the workplace learning
tasks associated with the job. These periods of work sam-
pling are generally unpaid.

“Job Analysis” This is an outline of all duties and tasks
associated with the job as well as tools and equipment
used, the purpose and where the job fits in with the or-
ganisation.

“Productivity Level” is the level at which the person
is producing and is a comparison to the performance stand-
ard. If the performance standard is 100% and the
productivity level is 75% the person is performing 0.75
of the performance standard. Is relevant to the overall
job, rather than individual tasks.

“Components of Productivity” There are 4 compo-
nents—

• Quality of work produced in comparison to the co-
worker

• Quantity of work produced in comparison to the co-
worker

• Proportion of the task completed, given that the co-
worker completes 100% of the task

• Supervision/support required given that the co-
worker requires no supervision/support.

All parties agree that the skill and productivity based wage
will be payable in accordance with the assessment as estab-
lished by Careerplan Services and documented in the manual
“ Determining Individual Skill and Productivity Levels”. This
system measures people’s level of ability compared to the duty
statement and the abilities of co-workers.

(a) Eligibility Criteria
Employees covered by this Clause will be those who are

unable to perform the range of duties to the competence level
required within the class of work for which the employee is
engaged under this Agreement, because of the effects of a dis-
ability on their productive capacity and who meet the
impairment criteria for receipt of a Disability Support Pen-
sion.

(This clause does not apply to any existing employee who
has a claim against the employer which is subject to the provi-
sions of workers’ compensation legislation or any provision
of this Agreement relating to the rehabilitation of employees
who are injured in the course of their current employment).

(b) Supported Wage or Individual Skill and Productivity
Rates

Employees to whom this clause applies shall be paid the
applicable percentage of the minimum rate of pay prescribed
by this Agreement for the class of work which the person is
performing according to following schedule—

(i) Supported Wage System—
Assessed Capacity % of Prescribed Agreement Rate

10%* 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(Provided that the minimum amount payable shall
be not less than $50 per week).
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(ii) Individual Skill and Productivity System
Assessed Capacity % of Prescribed Agreement Rate

15%* 15%
20% 20%
25% 25%
30% 30%
35% 35%
40% 40%
45% 45%
50% 50%
55% 55%
60% 60%
65% 65%
70% 70%
75% 75%
80% 80%
85% 85%
90% 90%

Where a person’s assessed capacity is 10 per cent /
15 percent, they shall receive a higher degree of as-
sistance and support.

(c) Assessment of Capacity
For the purpose of establishing the percentage of the appro-

priate rate to be paid to an employee under this Agreement,
the productive capacity of the employee will be assessed by
either—

(i) the employer and a union party to the Agreement, in
consultation with the employee or, if desired by any
of these;

(ii) the employer, an Assessor and the employee.
(d) Lodgement of Assessment Instrument

(i) All assessments using the supported wage system
only under the conditions of this clause, including
the appropriate percentage of the Agreement rate to
be paid to the employee, shall be lodged by the em-
ployer with the Registrar of the Industrial Relations
Commission.

(ii) All assessment instruments shall be agreed and signed
by the parties to the assessment, provided that where
a union which is party to the Agreement, is not a
party to the assessment, it shall be referred by the
Registrar to the union by certified mail and shall take
effect unless an objection is notified to the Registrar
within ten working days.

(e) Review of Assessment
The assessment of the applicable percentage should be sub-

ject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in
accordance with the procedures for assessing capacity under
the Supported Wage System or the Individual Skill and Pro-
ductivity System.

(f) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable per-

centage shall apply to the wage rate only. Employees covered
by the provisions of the clause will be entitled to the same
terms and conditions of employment as all other workers by
this Agreement paid on a pro rata basis.

(g) Workplace Adjustment
An employer wishing to employ a person under the provi-

sions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the
job. Changes may involve re-design of job duties, working
time arrangements and work organisation in consultation with
other workers in the area.

(h) Trial Period
(i) In order for an adequate assessment of the employee’s

capacity to be made, an employer may employ a person under
the provisions of this clause for a trial period not exceeding 12
weeks, except that in some cases additional work adjustment
time (not exceeding four weeks) may be needed.

(ii) During the trial period the assessment of capacity shall
be undertaken and the proposed rate for a continuing employ-
ment relationship shall be determined.

(iii) Once application for assessment has been made under
the under the Supported Wage System, the minimum amount

payable to the employee during the trial period shall be no less
than $50 per week. This shall not apply in the case of persons
under consideration for employment under the Individual Skill
and Productivity System.

(iv) Work trials should include induction or training as ap-
propriate to the job being trialed.

(v) Where the employer and employee wish to establish a
continuing employment relationship following the completion
of the trial period, a further contract of employment shall be
entered into based on the outcome of assessment under
subclause (1) (c) of this clause.

27.— TERM
This Agreement shall operate for a period of two years from

the beginning of the first pay period commencing on or after
the 1st August 1999.

28.—NUMBER OF EMPLOYEES
There are an estimated 200 employees covered by this Agree-

ment as at the date of registration.

SCHEDULE A—SALARY RANGES
1. The following salary ranges shall apply to full time em-

ployees engaged in accordance with the Agreement. Each
employee shall be allocated a classification and salary point
within the salary structure for that classification. An employ-
ee’s classification shall be determined in accordance with the
classification review system. The classification review sys-
tem shall be determined by agreement between the parties from
time to time. Casual and part time employees shall be allo-
cated a salary appropriate to their classification and be entitled
to the proportionate salary applicable to the ordinary hours
worked each week.

2. Salary placement shall be reviewed on an annual basis.
Subject to a satisfactory performance appraisal and agreed
training undertaken in consultation with the employee, the
employee shall be entitled to progress to the next salary incre-
ment within the salary range for that classification as set out
in Schedule B hereof.

3. Where an employee is promoted to a higher classification
which has a minimum salary the same as the employee’s cur-
rent salary, the employee shall be allocated the next higher
salary point of the classification into which the employee has
been promoted.

4. Notwithstanding the salaries prescribed in this Schedule,
nothing herein shall prevent the employer and the employee
agreeing on salary packaging which provides a remuneration
benefit in total not less beneficial than would apply if the em-
ployee was paid in accordance with the prescribed benefits
under this Agreement.

5. In determining the relative benefits of a package under
the provisions of subclause 4. hereof, the parties may take into
account the effect of approved taxation benefits and other non
cash items.

6. Casual employees when engaged as such shall be advised
that they are not entitled to leave entitlements prescribed by
this Agreement but shall be paid a loading of 25% in addition
to the ordinary hourly rate calculated in accordance with the
appropriate salary set out in this Schedule.

7. Unless otherwise agreed between the Employer and the
employee, salaries shall be paid fortnightly into the employ-
ee’s nominated bank or building society account.

8. The salaries in this Agreement shall be increased in line
with any general arbitrated safety net adjustment granted by
way of a State Wage Decision in 2000, such increase to not
have effect earlier than the first pay period commencing on or
after 1 August, 2000.

CLASSIFICATION SALARY
$

(1) JUNIOR OFFICER
Under 17 Years ................................... 12,543
17 Years .............................................. 14,505
18 Years .............................................. 16,715
19 Years .............................................. 19,276
20 Years .............................................. 21,525

TECHNICAL—furniture
20 years ............................................... 17,850
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CLASSIFICATION SALARY
$

Adult Rates
Grade 1
Point 1 ............................................. 20,105

2 ............................................. 21,000
3 ............................................. 22,170
4 ............................................. 23,000
5 ............................................. 23,500
6 ............................................. 23,887

Adult Rates
Grade 2
Point 1 ............................................. 24,228

2 ............................................. 24,898
3 ............................................. 25,565
4 ............................................. 26,235
5 ............................................. 26,906
6 .............................................. 27677

(2) CLASSIFIED OFFICERS
Grade 3 1st Year ............................ 28,212

Thereafter ........................ 29,000

CLASSIFICATION SALARY
$

Grade 4 1st Year ............................ 29,771
Thereafter ........................ 30,438

Grade 5 1st Year ............................ 31,292
Thereafter ........................ 32,190

Grade 6 1st Year ............................ 33,135
Thereafter ........................ 34,107

Grade 7 1st Year ............................ 35,066
Thereafter ........................ 36,036

Grade 8 1st Year ............................ 37,051
Thereafter ........................ 38,086

Grade 9 1st Year ............................ 38,968
2nd Year ........................... 40,038
Thereafter ........................ 41,055

Grade 10 1st Year ............................ 42,094
Thereafter .........................43,114

Grade 11 1st Year ............................ 44,209
Thereafter ........................ 45,298

SCHEDULE B
CLASSIFICATIONS AND ACTUAL TOTAL RATES OF PAY

Positions not specifically named in this Schedule shall be allocated the classification equivalent to that applying to the employee
under the Award as at the date of this Agreement, unless otherwise varied during the life of this Agreement.

CLASSIFICATION SALARIES $

ADULT RATES
Donated Goods
Cleaners                                     -  Grade 1  - point 2
Cook                              - Grade 1 - point 3 and 4

Factory Assistants-
up to 6 months experience  - Grade 1 - point 2
over 6 months                     - Grade 1 - points 3 and 4

multi Skilled                          - Grade 1 - point 5

Team leader                          - Grade 1 - points 5, 6
Supervisors                           - Grade 2  - points 1 to 6

Industrial Trades (Maintenance, Assembly, packaging, gold seal furniture
Technical   C14,13,12,11           - Grade 1 - points 1,2,3,5

Technical  C10 , C9, C8           - Grade 2 - points 2, 4, 6

Technical  Furniture group 2    - Grade 1 - point 2
                          Group 5,7         - Grade 2 - points 2,6

Transport  / Fork lift  Drivers     - Grade 1 - point 4

Technical Machinist                   - Grade 2 - point 5
CLASSIFIED OFFICERS
Technical C7   Class Officer grade 3 1st year

Technical C6   Class officer grade 4 thereafter
Technical C5   Class officer grade 5 thereafter

Supervisor, Furniture Class officer grade 5 thereafter

RETAIL
Assistant – Retail Outlets Grade 1.5  Monday to Friday shifts

Grade 2.1 Monday to Saturday Morn
Grade 2.2 Monday to Saturday

An Assistant – Retail Outlets who is placed in charge of a store for a full shift, shall be paid
a loading of 3.5% of their salary for that shift.  No loadings will apply for periods of less than
a full shift.  The 3.5% will apply on top of any penalties payable for the relevant shift.

21,000
22,170 to 23,000

21,000
22,170 to 23,000
23,500
23,500 to 23,887
24,228 to 27,677

20,105  to 23,500
24,898, 27,677
21,000
24,898 to 27,677
23,000
26,906

28,212
30,438
32,190
32,190

23,500
24,228
24,898

CLASSIFIED OFFICERS
Store Manager  - Class 1 - Grade 3 thereafter/grade 4 1st year

Store Manager  - Class 2 - Grade 4

Store Manager  - Class 3 - Grade 5

Store Manager  - Class 4 - Grade 6

29,000
29,771

29771
30,438

31,292
32,190

33,135
34,107
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SCHEDULE C
Store Managers—Special Provisions
(1) Under this Agreement, Store Managers’ classifications

will be agreed by the parties according to a formula which
may be based on the store’s contribution to GSI, sales volume,
the number of Award employees, the number of supported wage
employees and levels of training required, the skills, career
development and performance of individual Store Managers.

(2) GSI will continue to provide assistance, training and re-
sources to the store managers but it will be their responsibility
to maintain an efficient store and an harmonious, productive
work force.

(3) Store Managers will not be directed in terms of their
specific hours of duty other than the requirement to attend at
the store and / or attend to management duties at GSI or else-
where for a minimum of 37.5 hours per week.

(4) Store Managers are not entitled to overtime, or time off
in lieu unless required by the Divisional Manager or the Chief
Executive Officer to work an additional day or significant ad-
ditional hours for a specific project or purpose.

(5) The new classifications and salaries for Store Managers
will commence from the date of operation of the Enterprise
Agreement. Further increments will apply as per the Agree-
ment but the date of the Agreement will be their anniversary
date for salary purposes.

SIGNATORIES TO AGREEMENT
For and on Behalf of—
Good Samaritan Industries

Common Seal
(Signed M. Wallis Smith) 10.9.99
General Manager Date

Hospital salaried Officers’ Association of Western Australia
(Union of Workers)

Common Seal
(Signed M. Hartland) 14.9.99
President Date
(Signed D. Hill) 14.9.99
Secretary Date

Australian, Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers’ Division, WA Branch
(Signed R.M. Neal) 11.10.99
President Date
(Signed Helen M. Creed) 20.9.99
Secretary Date

GRAYLANDS SELBY-LEMNOS AND SPECIAL
CARE HEALTH SERVICES AWARD 1999.

No. PSAA 1 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Hospital Salaried Officers Association of Western
Australia (Union of Workers)

and
The Metropolitan Health Service Board

and
The Civil Service Association of Western Australia (Inc).

No. PSAA 1 of 1999.
29 October 1999.

Order.

AWARD

No. PSAA 1 OF 1999
HAVING heard Mr C Panizza on behalf of the first named
party, and Ms M Hislop on behalf of the second named party,
and Ms K Franz on behalf of the third named party appearing

pursuant to S.29A of the Industrial Relations Act, 1979, and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby makes
the Graylands Selby-Lemnos and Special Care Health Serv-
ices Award 1999 in terms of the Schedule annexed hereto.

(Sgd.) C.B. PARKS,
[L.S.] Public Service Arbitrator.

Schedule.

1.—TITLE
This Award shall be known as the Graylands Selby-Lemnos

and Special Care Health Services Award 1999.

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Minimum

Adult Award Wage unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult

employees is $385.40 per week payable from the beginning of
the first pay period commencing on or after 1st August 1999.

(3) The Minimum Adult Award Wage of $385.40 per week
is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions to July 1999, including the $12 per
week arbitrated safety net adjustment from Matter No. 609 of
1999 payable from the beginning of the first pay period com-
mencing on or after 1st August 1999.

(4) Unless otherwise provided in this clause adults employed
as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the
hours worked.

(5) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates pro-
vision to the Minimum Adult Award Wage of $385.40 per week.

(6) (a) The Minimum Adult Award Wage shall not apply to
apprentices, employees engaged on traineeships or Jobskills
placements, or to other categories of employees who by pre-
scription are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any special
categories of employees not included here or otherwise in re-
lation to the application of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award Wage
shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other

penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all
other purposes of this award.

2.—ARRANGEMENT
1. Title

1B. Minimum Adult Award Wage
2. Arrangement
3. Area of Operation
4. Scope
5. Term of Award
6. Definitions
7. Contract of Service
8. Certificate of Service
9. Part Time Employment

9A. Casual Employment
10. Salaries
11. Salaries Specified Callings

11A. Arbitrated Safety Net Adjustment
12. Annual Increments
13. Payment of Salaries
14. Higher Duties Allowance
15. Deleted
16. Hours
17. Shift Work Allowance
18. Overtime Allowance
19. Annual Leave
20. Public Holidays
21. Long Service Leave
22. Sick Leave
23. Maternity Leave
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24. Leave Without Pay
25. Study Leave
26. Short Leave
27. Leave to Attend Union Business
28. Trade Union Training Leave
29. Leave For Training With Defence Force Reserves
30. Camping Allowance
31. District Allowance
32. Disturbance Allowance
33. Diving Allowance
34. Flying Allowance
35. Motor Vehicle Allowance
36. Property Allowance
37. Protective Clothing Allowance
38. Relieving Allowance
39. Removal Allowance
40. Sea Going Allowance
41. Transfer Allowance
42. Travelling Allowance
43. Weekend Absence From Residence
44. Preservation of Rights
45. Time and Salaries Record
46. Notification of Change
47. Right of Entry
48. Copies of Award
49. Establishment of Consultative Mechanisms
50. Award Modernisation
51. Special Conditions
52. Transition
53. Allowances
54. Adjustment of Salaries
55. Amalgamation of Salary Classes
56. Leave for International Sporting Events
57. Witness and Jury Service
58. Liberty to Apply
59. Salary Packaging
60. Dispute Settlement Procedure

Schedule A Salaries
Schedule B Salaries—Specified Callings
Schedule C Camping Allowance
Schedule D District Allowance
Schedule E Motor Vehicle Allowance
Schedule F Motor Vehicle Allowance
Schedule G Motor Cycle Allowance
Schedule H Overtime
Schedule I Travelling, Transfer and Relieving

Allowance
Schedule J Shiftwork Allowance
Schedule K Diving, Flying and Seagoing Allow-

ance
Schedule L Named Parties
Schedule M HSOA Callings

3.—AREA OF OPERATION
This Award shall apply throughout the State of Western

Australia.

4.—SCOPE
This Award shall extend to and bind—

(1) all Government Officers employed at Graylands
Selby-Lemnos and Special Care Health Services
(GSL) by the Metropolitan Health Service Board in
any calling in which they are eligible for member-
ship of the Hospital Salaried Officers Association of
Western Australia (Union of Workers) (the HSOA);
including all salaried employees (being professional
administrative, clerical, technical and supervisory
employees) (including any employed in the callings
listed in Schedule M to this Award)

(2) the HSOA;
(3) the CSA to the extent that the organisation had eligi-

ble financial members employed by the employer at
GSL on the 6th of May 1998, who continue to be a
member and be employed at GSL, in any calling in
which they are eligible for membership of the CSA;
and

(4) the Metropolitan Health Service Board;
(5) provided that the Award shall not extend the cover-

age of the HSOA or the CSA to, or bind the employer

in regard to, any employees employed in callings
which at the 6th of July 1995 would have made the
employees eligible for coverage by an Award or
Agreement of the Australian Liquor, Hospitality &
Miscellaneous Workers Union.”

5.—TERM OF AWARD
This Award shall operate as from the first pay period com-

mencing on or after the 1st day of September 1999 and shall
remain in force for a period of three years.

6.—DEFINITIONS
In this award, the following expressions shall have the fol-

lowing meaning—
“Administrative Instruction” means administrative in-
struction published in accordance with Section 19 of the
Public Service Act 1978.
“CSA” means Civil Service Association of Western Aus-
tralia Incorporated.
“Employer” means the Metropolitan Health Service
Board.
“GSL” means at Graylands Selby-Lemnos and Special
Care Health Services
“Headquarters” means the place in which the principal
work of an officer is carried out, as defined by the Em-
ployer.
“HSOA” means the Hospital Salaried Officers Associa-
tion of Western Australia (Union of Workers)
“Metropolitan Area” means that area within a radius of
fifty (50) kilometres from the Perth City Railway Sta-
tion.
“Officer” means a Government officer within the mean-
ing of the Industrial Relations Act 1979.
“Unions” mean the Civil Service Association of Western
Australia (Inc) and the Hospital Salaried Officers Asso-
ciation of Western Australia (Union of Workers)

7.—CONTRACT OF SERVICE
(1) Period of Probation

(a) Every officer appointed to the employ of the em-
ployer shall normally be on probation for a period
not exceeding six months, unless otherwise deter-
mined by the employer.

(b) An officer who is appointed from the Public Sector
of Western Australia, and who has had at least six
months of continuous satisfactory service immedi-
ately prior to permanent appointment will not be
required to serve a period of probation.

(c) At any time during the period of probation the em-
ployer may annul the appointment and terminate the
services of the officer by the giving of one weeks
notice or payment in lieu thereof.

(d) Prior to the expiry of the period of probation, the
employer shall—

(i) have a report completed in respect to the of-
ficer’s level of performance, efficiency, and
conduct, and

(ii) confirm the permanent appointment, or
(iii) extend the period of probation by up to six

months (only), to a maximum period of pro-
bation of 12 months (only), or

(iv) terminate the service of the officer.
(2) Termination of Employment

(a) An officer shall give the employer written notice of
intention to resign of not less than—

(i) one month, or
(ii) such other period as specified in the officer’s

contract of service where applicable.
An officer who fails to give the required written no-
tice forfeits the sum of $500, unless agreement is
reached between an officer and the employer for a
shorter period of notice than that specified.
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(b) Where an officer’s services are terminated for any
reason other than dismissal, that officer shall be given
written notice of—

(i) one month, or
(ii) such other period as specified in a contract of

service, where applicable.
or payment of salary for the appropriate period in
lieu of notice.

(c) The employment of a casual officer may be termi-
nated at any time by the casual officer or the employer
giving to the other, one hour’s prior notice. In the
event of a employer or casual officer failing to give
the required notice, one hour’s salary shall be paid
or forfeited.

(3) Retirement
An officer having attained the age of 55 years shall be enti-

tled to retire from the employ of the employer.
(4) Contract Employment

(a) Notwithstanding the other provisions contained in
this clause, the employer may employ officers on a
fixed term contract to the extent of the provisions of
the Administrative Instructions.

(b) Officers appointed for a fixed term shall be advised
in writing of the terms of the appointment and such
advice shall specify the dates of commencement and
termination of employment.

(c) The provisions of subclause (2) and (3) of this clause
shall also apply to officers employed on a fixed term
contract.

8.—CERTIFICATE OF SERVICE
On request, the employer shall issue a Certificate of Service

to an officer on retirement or resignation.

9.—PART-TIME EMPLOYMENT
(1) Definitions

(a) Permanent part-time employment is defined as regu-
lar and continuing employment for a minimum of 15
hours per week, and a maximum of 30 hours per
week.

(b) A part-time position shall be one which has discrete
functions and responsibilities, but arranged in such
a way as to be consistent with job redesign and
multiskilling.

(2) Part-Time Agreement
(a) Each permanent part-time arrangement shall be con-

firmed in writing and shall include the agreed period
of the arrangement, and the agreed hours of duty in
accordance with subclause (3) of this clause.

(b) The conversion of a full-time officer to part-time
employment can only be implemented with the writ-
ten consent or by written request of that officer. No
officer may be converted to part-time employment
without his/her prior agreement.

(3) Hours of Duty
(a) Except as agreed between employer and union, the

parameters for the working of “ordinary hours” shall
be 7.00am to 6.00pm.

(b) The employer shall specify in writing before a part-
time officer commences duty, the prescribed weekly
and daily hours of duty for the officer including start-
ing and finishing times each day (“ordinary hours”).

(c) The employer shall give an officer one (1) month’s
notice of any proposed variation to that officer’s start-
ing and finishing times and/or particular days worked,
provided that the employer shall not vary the offic-
er’s total weekly hours of duty without the officer’s
prior written consent, a copy of which shall be sent
to the designated officer and the unions.

(d) There may be exceptional reasons for temporary vari-
ations to an officer’s working hours. Since the usual
reasons for seeking part-time employment are be-
cause of other commitments, any variations must be
agreed to in writing by the part-time officer.

If agreement is reached to vary an officer’s ordinary
working hours pursuant to this subclause—

(i) Time worked to 7½ hours on any day is not to
be regarded as overtime but an extension of
the contract hours for that day and should be
paid at the normal rate of pay.

(ii) Overtime shall not be payable unless the total
time worked on any day exceeds 8 hours.

(iii) Additional days worked, up to a total of five
days per week, are also regarded as an exten-
sion of the contract and should be paid at the
normal rate.

(4) Salary and Annual Increments
(a) An officer who is employed on a part-time basis shall

be paid a proportion of the appropriate full-time sal-
ary dependent upon time worked. The salary shall
be calculated in the following manner—

Hours worked per fortnight x full-time fortnightly salary
75 1

(b) A part-time officer shall be entitled to annual incre-
ments in accordance with Clause 12.—Annual
Increments of this Award, subject to meeting the usual
performance criteria.

(5) Leave
(a) A part-time officer shall be entitled to the same leave

and conditions prescribed in this award for full time
officers.

(b) Payment to an officer proceeding on accrued annual
leave and long service leave shall be calculated on a
pro rata basis having regard for any variations to the
officer’s ordinary working hours during the accrual
period.

(c) Sick leave and any other paid leave shall be paid at
the current salary, but only for those hours or days
that would normally have been worked had the of-
ficer not been on such leave.

(6) Holidays
A part-time employee shall be allowed the prescribed Pub-

lic Service Holidays without deduction of pay in respect of
each holiday which is observed on a day ordinarily worked by
the part-time employee.

(7) Right of Reversion of Officers
(a) Where a full-time officer is permitted, at his or her

initiative, to work part-time for a period no greater
than 12 months in the position he or she occupied on
a full-time basis before becoming part-time, that of-
ficer has a right (upon written application) to revert
to full-time hours in that position or a position of
equal classification as soon as is deemed practicable
by the employer, but no later than the expiry of the
agreed period.

(b) A full-time officer who is permitted at his or her ini-
tiative to work part-time for a period greater than 12
months in the position he or she occupied on a full-
time basis before becoming part-time, may apply to
revert to full-time hours in that position but only as
soon as is deemed practicable by the employer.
This should not prevent the transfer of said officer to
another full-time position at a salary commensura-
ble on that of his or her previous full-time position.

(c) A part-time officer who was previously a full-time
officer within the organisation, who occupies a part-
time office which was the initiative of management
and who desires to revert to full-time employment
will be required to seek promotion or transfer to full-
time position by—

(i) application for advertised vacancies; and/or
(ii) by notification in writing to the employer of

his or her desire to revert to full-time employ-
ment.

(d) Nothing in paragraph (c) of this subclause shall pre-
vent the employer, with the written consent of the
officer, transferring that officer to a full-time posi-
tion at a level less than the officer’s substantive level.
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Prior to effecting the transfer of an officer under para-
graph (c) of this subclause the employer shall—

(i) notify the officer of the specific position to
which the employer proposes to transfer the
officer; and

(ii) obtain the written consent of the officer to his
or her transfer to that position.

(8) The number or proportion of part-time officers employed
in departments shall not exceed any number or proportion that
may be agreed in writing between the Unions and the em-
ployer.

9A.—CASUAL EMPLOYMENT
(1) Definition
“Casual Officer” means—

(a) an officer engaged by the hour for a period not ex-
ceeding one calendar month in any period of
engagement, as determined by the employer; or

(b) an officer engaged on a hourly rate of pay and by
agreement between the Unions and the employer.

(2) Salary
(a) A casual employee shall be paid for each hour worked

at the appropriate classification contained in Clause
10.—Salaries or Clause 11.—Salaries Specified
Callings of this Award in accordance with the fol-
lowing formula—

Fortnightly Salary
——————————

75
with the addition of twenty percent in lieu of annual
leave, sick leave, long service leave and payment for
public holidays.

(b) The provisions of subclauses (1) and (4) of Clause
13.—Payment of Salaries of this Award shall not ap-
ply to a casual officer.

(3) Conditions of Employment
(a) Conditions of employment, leave and allowances

provided under the provisions of this Award shall
not apply to a casual officer. However, where ex-
penses are directly and necessarily incurred by a
casual officer in the ordinary performance of his/her
duties, he/she shall be entitled to reimbursement in
accordance with the provisions of this Award.

(b) The employment of a casual officer may be termi-
nated at any time by the casual officer or the employer
giving to the other, one hour’s prior notice. In the
event of a employer or casual officer failing to give
the required notice, one hour’s salary shall be paid
or forfeited.

(c) The provisions of the Overtime Allowance in this
Award do not apply to Casual Officers who are paid
by the hour for each hour worked. Additional hours
are paid at the normal casual rate.

10.—SALARIES
(1) The annual salaries applicable to officers not covered by

Clause 11.—Salaries Specified Callings of this Award shall
be those contained in Schedule A.

(2) An adult officer employed pursuant to Level 1 shall com-
mence employment at Level 1.1. Provided that at the discretion
of the Employer, the officer may be appointed to a higher in-
cremental level subject to previous relevant knowledge and
experience.

11.—SALARIES SPECIFIED CALLINGS
(1) Officers, who possess a relevant tertiary level qualifica-

tion, or equivalent determined by the employer, and who are
employed in the callings of Architect, Architectural Graduate,
Dental Officer, Dietitian, Engineer, Laboratory Technologist,
Librarian, Medical Scientist, Pharmacist, Podiatrist, Clinical
Psychologist, Psychologist, Medical Imaging Technologist,
Nuclear Medicine Technologist, Radiation Therapist, Scien-
tific Officer, Social Worker, Therapist (Occupational, Physio
or Speech), or any other professional calling as agreed be-
tween the Unions and the employer, shall be entitled to annual
salaries as contained in Schedule B.

(2) Subject to subclause (5) of this Clause, on appointment
or promotion to the Level 2/4 under this clause.

(a) Officers, who have completed an approved three year
tertiary qualification, relevant to their calling, shall
commence at the first year increment.

(b) Officers who have completed an approved four year
tertiary qualification, relevant to their calling, shall
commence at the second year increment.

(c) Officers, who have completed an approved Masters
or PhD degree relevant to their calling shall com-
mence on the third year increment.
Provided that officers who attain a higher tertiary
level qualification after appointment shall not be
entitled to any advanced progression through the
range.

(3) Employer shall be exclusively responsible for determin-
ing the relevant acceptable qualifications for appointment for
the callings covered by this clause and shall maintain a manual
setting out such qualifications.

(4) Employer in allocating levels pursuant to subclause (1)
of this clause may determine a commencing salary above level
2/4 for a particular calling/s.

(5) The following conditions shall apply to officers in the
callings detailed below—

(a) Education Officers—Officers employed in the call-
ing of Education Officer and appointed or promoted
to level 2/4 under this Award shall commence on the
following salary points—

(i) Officers who have completed an approved
three year qualification, relevant to their call-
ing, shall commence at the first year of the
range, subject to subparagraph (v) of this
subclause.

(ii) Officers who have completed an approved four
year tertiary qualification, relevant to their call-
ing, shall commence at the second year of the
range, subject to subparagraph (v) of this
subclause.

(iii) Officers, who hold a relevant qualification
such as an Honours or other four year degree
(or equivalent) plus a Diploma of Education,
or a relevant Masters degree or PhD, shall
commence at the third year of the range sub-
ject to subparagraph (v) of this subclause.

(iv) Officers, who hold a relevant Masters Degree
or PhD plus a Diploma of Education, shall
commence at the fourth year of the range, sub-
ject to subparagraph (v) of this subclause.

(v) Officers, who have not less than two years of
relevant experience, shall receive an additional
increment at the time of appointment. Where
the officer has had three or more years of rel-
evant experience, two additional increments
shall be granted at the time of commencement.

(b) Engineers—
(i) Officers employed in the calling of Engineer

and who are classified level 2/4 under this
Award shall be paid a minimum salary at the
rate prescribed for the maximum of level 2/4
where the officer is an “experienced engineer”
as defined.
For the purposes of this paragraph “experi-
enced engineer” shall mean—

(aa) An engineer appointed to perform pro-
fessional engineering duties and who
is a Corporate Member of the Institu-
tion of Engineers, Australia or who
attains that status during service.

(bb) An engineer appointed to perform pro-
fessional duties who is not a Corporate
Member of The Institution of Engi-
neers, Australia but who possesses a
degree or diploma from a University,
College or Institution acceptable to
employer on the recommendation of
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the Institution of Engineers, Australia,
and who—

(A) having graduated in a four or
five year degree course at a
University or Institution recog-
nised by the employer, has had
four years experience on profes-
sional engineering duties
acceptable to employer since
becoming a qualified engineer,
or

(B) not having a University degree
but possessing a diploma rec-
ognised by employer, has had
five years experience on profes-
sional engineering duties,
recognised by the employer
since becoming a qualified en-
gineer.

(c) Architectural Graduate—Officers employed in the
calling of Architectural Graduate, as defined, and ap-
pointed or promoted to Level 2/4 shall commence
on the following salary points—

(i) Officers who have completed an approved five
year tertiary qualification, relevant to this call-
ing, shall commence at the second year
increment.

(ii) Officers who have completed and approved
Masters or PhD degree, relevant to this call-
ing, shall commence at the third year
increment.

For the purposes of this paragraph “Architectural
Graduate” shall mean an officer who possesses a rel-
evant tertiary level qualification or equivalent
determined by employer but is not registered with
the Architects Board of Western Australia as an Ar-
chitect, and who undertakes such duties as are
necessary for achieving such registration with the
Architects Board of Western Australia.

(d) Architect—Officers employed in the calling of Ar-
chitect, as defined, and appointed or promoted to
Level 2/4 shall commence at the fourth year incre-
ment.
For the purposes of this paragraph “Architect” shall
mean an officer who possesses a relevant tertiary level
qualification or equivalent determined by employer,
and possesses the necessary experience and is regis-
tered with the Architects Board of Western Australia
as an Architect.

11A.—ARBITRATED SAFETY NET ADJUSTMENT
The rates of pay in this award include three arbitrated safety

net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Deci-
sion. The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage in-
crease payable since 1 November 1991 pursuant to enterprise
agreements or consent awards or award variations to give ef-
fect to enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of No-
vember 1997

Further the rates of pay in this award include the $12 per
week or $10 per week arbitrated safety net adjustments pay-
able from the beginning of the first pay period on or after 1st

August 1999.
This arbitrated safety net adjustment shall be offset against

any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates

prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjust-
ment of $12.00 per week or $10 per week.

12.—ANNUAL INCREMENTS
An officer shall proceed to the maximum of the officer’s

salary range by annual increments in accordance with the fol-
lowing provisions—

(1) Before any increase in salary is paid to an officer
who occupies an office which is allocated a range of
salary the officer in charge shall, no later than 12
months since the officer’s last increment, complete
a report in respect of the officer’s level of perform-
ance, efficiency and conduct and where the Employer
is satisfied with the report the increase in salary shall
be paid.

(2) Where the Employer considers the report of the of-
ficer in charge to be an adverse report the following
provisions shall apply;

(a) the report shall be brought to the notice of the
officer and shall be initialled by the officer;

(b) if the officer desires to give an explanation or
give any reasons for disagreeing with the re-
port the officer shall put the explanation or
reasons in writing;

(c) the Employer shall immediately consider the
report and the Officer’s explanation or the rea-
sons and may approve the increase in salary
or forthwith recommend to employer that the
increase shall not be paid for a specific pe-
riod;

(d) employer shall forthwith enquire into the mat-
ter and may approve, vary or reverse the
recommendation and shall notify the officer
of the decision within twenty eight clear days
of the recommendation.

(3) Where an increase is not paid for a specific period,
the Employer shall complete a further report before
the expiry of that specific period and the provisions
of subclauses (1) and (2) of this clause shall apply in
respect of that report.

(4) The non-payment of an increase shall not change the
normal anniversary date of any further increase due
to the officer.

13.—PAYMENT OF SALARIES
(1) Salaries shall be paid fortnightly but, where the usual

pay day falls on a Public Service holiday, payment shall be
made on the previous working day.

(2) A fortnight’s salary shall be computed by dividing the
annual salary by 313 and multiplying the result by 12.

(3) The hourly rate shall be computed as one seventy-fifth
of the fortnight’s salary.

(4) Salaries shall be paid by direct funds transfer to the credit
of an account nominated by the officer at a bank, building
society or credit union approved by the Under Treasurer or an
Accountable Officer.

Provided that where such form of payment is impracticable
or where some exceptional circumstances exist, and by agree-
ment between employer and the Union(s), payment by cheque
may be made.

14.—HIGHER DUTIES ALLOWANCE
(1) An officer who is directed by the Employer to act in an

office which is classified higher than the officer’s own sub-
stantive office and who performs the full duties and accepts
the full responsibility of the higher office for a continuous
period of five (5) consecutive working days or more, shall,
subject to the provisions of this clause, be paid an allowance
equal to the difference between the officer’s own salary and
the salary the officer would receive if the officer was perma-
nently appointed to the office in which the officer is so directed
to act.
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Provided that where the hours of duty of an officer perform-
ing shift work are greater than 7½ hours per day as provided
for in paragraph (3)(a) of Clause 17.—Shift Work Allowance
of this award the allowance shall be payable after the comple-
tion of 37½ consecutive working hours in the higher classified
position. This period shall not include any time worked as
overtime.

(2) Where the full duties of a higher office are temporarily
performed by two (2) or more officers they shall each be paid
an allowance as determined by the Employer.

(3) An officer who is directed to act in a higher classified
office but who is not required to carry out the full duties of the
position and/or accept the full responsibilities, shall be paid
such proportion of the allowance provided for in subclause (1)
of this clause as the duties and responsibilities performed bear
to the full duties and responsibilities of the higher office. Pro-
vided that the officer shall be informed, prior to the
commencement of acting in the higher classified office, of the
duties to be carried out, the responsibilities to be accepted and
the allowance to be paid.

The allowance paid may be adjusted during the period of
higher duties.

(4) Where an officer who has qualified for payment of higher
duties allowance under this clause is required to act in another
office or other offices classified higher than the officer’s own
for periods less than five consecutive working days without
any break in acting service, such officer shall be paid a higher
duties allowance for such periods: provided that payment shall
be made at the highest rate the officer has been paid during the
term of continuous acting or at the rate applicable to the office
in which the officer is currently acting—whichever is the lesser.

(5) Where an officer is directed to act in an office which has
an incremental range of salaries such an officer shall be enti-
tled to receive an increase in the higher duties allowance
equivalent to the annual increment the officer would have re-
ceived had the officer been permanently appointed to such
office; provided that acting service with allowances for acting
in offices for the same classification or higher than the office
during the eighteen (18) months preceding the commencement
of such acting shall aggregate as qualifying service towards
such an increase in the allowance.

(6) Where an officer who is in receipt of an allowance granted
under this clause and has been so for a continuous period of
twelve (12) months or more, proceeds on—

(a) a period of normal annual leave; or
(b) a period of any other approved leave of absence of

not more than four (4) weeks,
the officer shall continue to receive the allowance for the pe-
riod of leave: provided that this subclause shall also apply to
an officer who has been in receipt of an allowance for less
than twelve (12) months if during the officer’s absence no
other officer acts in the office in which the officer was acting
immediately prior to proceeding on leave and the officer
resumes in the office immediately on return from leave.

For the purpose of this subclause the expression “normal
annual leave” shall mean the annual period of recreation leave
as referred to in Clause 19.—Annual Leave of this Award and
shall include any public service holidays and leave in lieu ac-
crued during the preceding twelve (12) months taken in
conjunction with such annual recreation leave.

(7) Where an officer who is in receipt of an allowance granted
under this clause proceeds on—

(a) a period of annual leave in excess of the normal; or
(b) a period of any other approved leave of absence of

more than four (4) weeks,
such officer shall not be entitled to receive payment of such
allowance for the whole or any part of the period of such leave.

15.—DELETED

16.—HOURS
(1) Prescribed Hours of Duty
Prescribed hours of duty to be observed by officers shall be

seven hours thirty minutes per day to be worked between 7.00
am and 6.00 pm Monday to Friday as determined by the em-
ployer with a lunch interval of forty-five minutes to be taken

between 12.00 noon and 2.00 pm. Subject to the lunch inter-
val prescribed hours are to be worked as one continuous period.

Employers wishing to vary the prescribed hours of duty to
be observed shall be required to give one month’s notice in
writing to the department, branch, section or officers to be
affected by the change.

(2) Other Working Arrangements
(a) The employer may vary the prescribed hours of duty

observed in the department or any branch or section
thereof so as to make provisions for—

(i) the attendance of officers for duty on a Satur-
day, Sunday, Public Holiday or on a Public
Service Holiday.

(ii) the performance of shift work including work
on Saturdays, Sundays, Public Holidays or on
a Public Service Holiday; and

(iii) the nature of the duties of an officer or class
of officers in fulfilling the responsibilities of
their office.

provided that where the hours of duty are so varied
an officer shall not be required to work more than
five hours continuously without a break.

(b) Notwithstanding the above, where it is considered
necessary to provide a more economic operations,
the employer may authorise the operation of alterna-
tive working arrangements in the department, or any
branch of section thereof.
The continuing operation of any alternative working
arrangements, so approved, will depend on the em-
ployer being satisfied that the efficient functioning
of the department is being enhanced by its opera-
tion.
Such alternative working arrangements shall be ei-
ther—

(i) the operation of flexitime as specified in
subclause (3) of this clause, or

(ii) the operation of a nine day fortnight as speci-
fied in subclause (4) of this clause.

(iii) The operation of permanent part-time employ-
ment as specified in Clause 9.—Part Time
Employment of this award, or

(iv) such other arrangement as is approved by
employer.

(3) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall
be the responsibility of the employer. The ros-
ter will indicate the minimum staffing and any
other requirements in respect to starting and
finishing times, lunch break coverage and
flexileave.

(ii) The roster shall cover a settlement period of
four weeks and shall be made available to all
affected officers no later than three days prior
to the settlement period commencing.

(iii) The roster shall be prepared in consultation
with the affected officers, subject to the em-
ployer retaining the right to determine
arrangements to suit the operational needs of
the department.

(iv) Subject to four weeks notice being given to
affected officers, the employer may withdraw
authorisation of a flexitime roster.

(b) Hours of Duty
(i) The prescribed hours of duty may be an aver-

age of 7 hours 30 minutes per day which may
be worked with flexible commencement and
finishing times in accordance with the provi-
sions of this subclause, provided that the
required hours of duty for each four week set-
tlement period shall be 150 hours.

(ii) For the purpose of leave, Public Holidays and
Public Service Holidays, a day shall be cred-
ited as 7 hours 30 minutes.
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(c) Flexitime Periods
Within the constraints of the prepared roster and sub-
ject to the concurrence of the supervisor, officers may
select their own starting and finishing times within
the following periods—
7.30 am to 9.30 am
12.00 noon to 2.00 pm (Minimum half an hour break)
3.30 pm to 6.00 pm

(d) Core Periods
Officers must work in the following core periods
unless unavoidably absent due to illness or approved
leave.
9.30 am to 12.00 noon
2.00 pm to 3.30 pm

(e) Lunch Break
(i) An officer shall be allowed to extend the meal

break between 12 noon and 2.00 pm of not
less than 30 minutes but not exceeding 45
minutes except as provided below.

(ii) An officer may be allowed to extend the meal
break beyond 45 minutes to a maximum of 90
minutes. Such an extension is subject to prior
approval of the officer’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster

and subject to the prior approval of the super-
visor, an officer may be allowed a maximum
of two full days or any combination of half
days and full days that does not in total ex-
ceed two days in any one settlement period.

(ii) Approval to take flexileave is subject to the
officer having accrued sufficient credit hours
to cover the absence prior to taking the leave.
In exceptional circumstances and with the ap-
proval of the employer, flexileave may be
taken before accrual subject to such conditions
as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a

settlement period which shall consist of four
weeks.

(ii) The settlement period shall commence at the
beginning of a pay period.

(iii) The required hours of duty for a settlement
period shall be 150 hours.

(h) Credit Hours
(i) Credit hours in excess of the required 150

hours to a maximum of 7 hours 30 minutes
are permitted at the end of each settlement
period. Such credit hours shall be carried for-
ward to the next settlement period.

(ii) Credit hours in excess of 7 hours 30 minutes
at the end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 150 hours to a

maximum of 4 hours are permitted at the end
of each settlement period.
Such debit hours shall be carried forward to
the next settlement period.

(ii) For debit hours in excess of 4 hours, officer
shall be required to take leave without pay for
the period necessary to reduce debit hours to
those specified in subparagraph (i)(i) of this
subclause.

(iii) Officers having excessive debit hours may be
placed on standard working hours in addition
to being required to take leave without pay.

(j) Maximum Daily Working Hours
A maximum of 10 hours may be worked in any one
day, assuming a 7.30 am start, 6.00 pm finish and 30
minutes for lunch.

(k) Study Leave
Where study leave has been approved by the em-
ployer pursuant to the provisions of Clause
25.—Study Leave, credits will be given for educa-
tion commitments falling within the prescribed hours
of duty and for which “time off” is necessary to al-
low for attendance at formal classes.

(l) Overtime
(i) Officers receiving at least one day’s prior no-

tice of overtime shall be required to work the
prescribed hours of duty determined by the
employer under subclause (1)—Prescribed
Hours of Duty of this clause.

(ii) Where an officer is required to work overtime
at the conclusion of a day with less than one
day’s notice, and

(aa) where the officer has at the commence-
ment of that day 2 hours or more
flexitime credits, the officer shall be
paid overtime after 5 hours work on that
day, or for time worked after 3.30 pm,
whichever is the later, or

(bb) where that officer has commenced duty
prior to 8.30 am and has, at the com-
mencement of that day, less than 2
hours flexitime credits, the officer shall
be paid overtime, for time worked af-
ter the completion of prescribed hours
of duty or after working 7½ hours on
that day, whichever is the earlier, or

(cc) where that officer has commenced
work after 8.30 am and has, at the com-
mencement of that day, less than 2
hours flexitime credits, the officer shall
be paid overtime for time worked after
5.30 pm or after working 7½ hours, on
that day whichever is the earlier.

(iii) Where an officer is required to work overtime
at the beginning of a day with less than one
day’s notice, that officer shall be paid over-
time for any time worked prior to the
commencing time for prescribed hours of duty
determined by the employer under subclause
(1)—Prescribed Hours of duty of this clause.

(4) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of
a nine day fortnight where the prescribed hours
of duty of 75 hours a fortnight are worked over
nine days of the fortnight, exclusive of work
performed on Saturday, Sunday and the spe-
cial rostered day off, with each day consisting
of 8 hours and 20 minutes.

(ii) The employer shall determine officers’ com-
mencing and finishing times between the
spread of 7.00 am and 6.00 pm, in order to
ensure that departmental requirements are met
on each day.

(b) Lunch Break
(i) Officers shall be allowed forty five minutes

for a meal break between 12 noon and 2.00
pm to meet departmental requirements.

(ii) Such meal breaks shall be arranged so that ad-
equate staff are on duty between 12 noon and
2.00 pm to meet departmental requirements.

(c) Special Rostered Day Off
Each officer shall be allowed one special rostered
day off each fortnight in accordance with a roster
prepared by management showing days and hours
of duty and special rostered days off for each officer.

(d) Leave, Public and Public Service Holidays.
For the purposes of leave, Public Holidays and Pub-
lic Service Holidays, a day shall be credited as 8 hours
20 minutes notwithstanding the following—

(i) When a Public Holiday or a Public Service
Holiday falls on an officer’s special rostered
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day off the officer shall be granted a day in
lieu of the holiday prior to the conclusion of
the current fortnight.

(ii) For a Public Holiday or Public Service Holi-
day occurring during a period of annual leave,
an additional day will be added to the period
of leave irrespective of whether it falls on a
rostered work day or special rostered day off.

(iii) A four week annual leave entitlement is
equivalent to 150 hours, the equivalent to
eighteen rostered working days of 8 hours 20
minutes, and two special rostered days off.

(iv) An officer who is sick on a special rostered
day off will not be granted sick leave for that
day, and will not be credited with an additional
day off in lieu.

(e) Overtime
The provisions of Clause 18.—Overtime Allowance
of this Award shall apply for work performed prior
to an officer’s nominated starting time and after an
officer’s nominated ceasing time in accordance with
subparagraph (a)(ii) and on an officer’s special
rostered day off.

(f) Study Leave
Credits for study leave will be given for educational
commitments falling due between an officer’s nomi-
nated starting and finishing times.

17.—SHIFT WORK ALLOWANCE
(1) In this Clause the following expressions shall have the

following meaning—
“Day shift” means a shift commencing after 6.00am and
before 12.00 noon.
“Afternoon shift” means a shift commencing at or after
12.00 noon and before 6.00pm.
“Night shift” means a shift commencing at or after 6.00pm
and before 6.01am.
“Public holiday” shall mean a holiday provided in Clause
20.—Public Holidays of this Award.

(2) (a) An officer required to work an afternoon or a night
shift of seven and one half (7½) hours shall, in addition to the
ordinary rate of salary, be paid an allowance in accordance
with Schedule J.—Shift Work Allowance of this award.

(b) Work performed during ordinary rostered hours on Sat-
urdays or Sundays shall be paid for at the rate of time and
one-half and on public service holidays at double time and
one-half. These rates shall be paid in lieu of the allowance
prescribed in paragraph (2)(a) of this clause.

Provided that in lieu of the foregoing provisions of this
subclause and subject to agreement between the Employer and
the officer, work performed during ordinary rostered hours on
a public service holiday shall be paid for at the rate of time
and one-half and the officer may, in addition, be allowed a
day’s leave with pay to be added to annual leave or to be taken
at some other time within a period of one year.

(c) An officer rostered off duty on a public service holiday
shall be paid at ordinary rates for such day or, subject to agree-
ment between the Employer and the officer, be allowed a day’s
leave with pay in lieu of the holiday to be added to the offic-
er’s next annual leave entitlement or taken at a mutually
convenient time within a period of one year.

(d) An officer engaged on shift work who is rostered to work
regularly on Sundays and/or public service holidays shall be
entitled to one week’s leave in addition to the officer’s normal
entitlement to annual leave of absence for recreation.

(e) Additional leave provided by paragraphs (b) and (c) of
this subclause shall not be subject to the annual leave loading
prescribed by subclause (11) of Clause 19.—Annual Leave of
this award.

(f) Work performed by an officer in excess of the ordinary
hours of the officer’s shift or on a rostered day off shall be
paid for in accordance with the overtime provisions of Clause
18.—Overtime of this award.

(g) (i) When an officer begins or ceases a shift between the
hours of 11.00 pm and 7.00 am and no public transport is avail-
able, reimbursement at the appropriate rate of hire prescribed

by subclause (4) of Clause 35.—Motor Vehicle Allowance of
this Award shall be made if the officer’s private motor vehicle
or cycle is used for the journey between the officer’s resi-
dence and headquarters and the return journey.

Provided however, that any officer who, on or after October
30, 1987, elects to be permanently retained on a fixed or non
rotating shift that begins or ceases between or on the hours of
11.00 pm and 7.00 am shall not be eligible to claim this reim-
bursement.

(ii) The provisions of this subclause shall only be applied to
officers living and working within a radius of 50km of the
Perth City Railway Station.

(3) Hours of Duty and Rosters
(a) An officer engaged on shifts shall work a 75 hour

fortnight, exclusive of meal intervals, on the basis of
not more than ten (10) shifts per fortnight of not more
than seven and one half hours duration. Provided that
where agreement is reached between the Employer
and the Unions the length and/or number of shifts
worked per fortnight may be altered.
Provided that when the agreed length of a shift is
extended past seven and one half hours, overtime
shall be payable only for time worked in excess of
the rostered shift.
Provided also that whenever an agreed alteration to
the number of hours per shift has occurred then the
allowance per shift shall be varied on a pro rata basis
to reflect any variation to other than seven and one
half (7½) hours.

(b) Meal breaks shall be for a period of at least thirty
(30) minutes, but not greater than one hour for each
meal.

(c) Officers may be rostered to work on any of the seven
days of the week provided that no officer shall be
rostered for more than six (6) consecutive days.
Provided that where agreement is reached between
the Employer and the Unions, shift workers may be
exempted from this provision.

(d) The roster period shall commence at the beginning
of a pay period and continue for fourteen (14) con-
secutive days. Rosters shall be available to officers
at least five (5) clear working days prior to the com-
mencement of the roster.

(e) A roster may only be altered on account of a contin-
gency which the Employer could not have been
reasonably expected to foresee. When a roster is al-
tered, the officer concerned shall be notified of the
changed shift 24 hours before the changed shift com-
mences. Provided that where such notice is not given,
the officer shall be paid overtime in accordance with
Clause 18.—Overtime for the duration of the changed
shift. This provision shall not apply to an officer who
was absent from duty on the officer’s last rostered
shift.

(f) An officer shall not be rostered for duty until at least
ten (10) hours have elapsed from the time the offic-
er’s previous rostered shift ended. Provided that
where agreement is reached between the Unions and
the Public Service Commission the ten (10) hour
break may be reduced to accommodate special shift
arrangements, except that under no circumstances
shall such an agreement provide for a break of less
than 8 hours.

(g) An officer shall not be retained permanently on one
shift unless the officer so elects in writing.

(h) Officers shall be allowed to exchange shifts or days
off with other officers provided the approval of the
Employer has been obtained and provided further
that any excess hours worked shall not involve the
payment of overtime.

18.—OVERTIME ALLOWANCE
(1) For the purposes of this Clause, the following terms shall

have the following meanings—
(a) “Overtime” means all work performed only at the

direction of the Employer or a duly authorised of-
ficer outside the prescribed hours of duty.
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(b) “Emergency Duty” means: duty by an officer re-
quired to return to duty, without prior notice, to meet
an emergency at a time that the officer would not
ordinarily have been on duty.

(c) “Prescribed hours of duty” means an officer’s nor-
mal working hours as prescribed by the Employer in
accordance with Clause 16.—Hours, of this Award.

(d) “Duly authorised officer” means an officer or offic-
ers appointed in writing by the Employer for the
purpose of authorising overtime.

(e) “A day” shall mean from midnight to midnight.
(f) “Public Service Holiday” means the days prescribed

as Public Holidays or Public Service Holidays in
Clause 20.—Public Holidays of this award.

(g) “Ordinary travelling time” means time that an of-
ficer would have ordinarily spent in travelling once
daily from the officer’s home to the officer’s usual
headquarters and home again, by either public trans-
port, or where continuing approval has been given
to use a vehicle for official business, by that vehicle.

(h) “Excess travelling time” means all time travelled on
official business outside prescribed hours of duty and
away from the officer’s usual headquarters in accord-
ance with subclause (7) of this Clause.

(i) “Fortnightly salary” means an officer’s substantive
salary exclusive of any allowances such as the dis-
trict allowance, personal allowance, qualifications
allowance, efficiency allowance, service allowance,
special allowance, or higher duties allowance unless
otherwise approved by the Employer. Provided that
a special allowance or higher duties allowance shall
be included in “fortnightly salary” when overtime is
worked on duties for which these allowances are spe-
cifically paid.

(j) “Commuted overtime” means an agreed allowance
negotiated between the Unions and the Employer,
paid in lieu of actual overtime worked for a group of
officers occupying positions which require work to
be performed consistently and regularly outside and
in excess of the prescribed hours of duty.

(k) “Out of hours contact” shall include the following—
STANDBY—shall mean a written instruction to an
officer to remain at the officer’s place of employ-
ment during any period outside the officer’s normal
hours of duty, and to perform certain designated tasks
periodically or on an ad hoc basis. Such officer shall
be provided with appropriate facilities for sleeping
if attendance is overnight, and other personal needs,
where practicable.
Other than in extraordinary circumstances, officers
shall not be required to perform more than two peri-
ods of standby in any rostered week.
This provision shall not replace normal overtime or
shift work requirements.
ON CALL—shall mean a written instruction to an
officer rostered to remain at the officer’s residence
or to otherwise be immediately contactable by tel-
ephone or paging system outside the officer’s normal
hours of duty in case of a call out requiring an im-
mediate return to duty.
AVAILABILITY—shall mean a written instruction
to an officer to remain contactable, but not necessar-
ily in immediate proximity to a telephone or paging
system, outside the officer’s normal hours of duty
and be available and in a fit state at all such times for
recall to duty.
“Availability” will not include situations in which
officers carry paging devices or make their telephone
numbers available only in the event that they may be
needed for casual contact or recall to work. Subject
to subclause (3) of this Clause recall to work under
such circumstances would constitute emergency duty
in accordance with subclause (6) of this Clause.

(2) Overtime
(a) An officer who works overtime for a greater period

than 30 minutes, shall be entitled to payment in ac-
cordance with paragraph (d) of this subclause, or time

off in lieu of payment in accordance with paragraph
(b) of this subclause, or any combination of payment
or time off in lieu.

(b) Time off in lieu
(i) Where the officer or the Employer or the duly

authorised officer, so elects in writing prior to
overtime being worked, time off in lieu of pay-
ment for overtime worked may be taken in
accordance with the time ratios in paragraph
(d) of this subclause.

(ii) The officer shall be required to clear accumu-
lated time off in lieu within two months of the
overtime being performed, provided that by
written agreement between the officer and the
Employer, or duly authorised officer, time off
in lieu of payment for overtime may be accu-
mulated beyond two months from the time the
overtime is performed so as to be taken in con-
junction with periods of approved leave.

(iii) If the department is unable to release the of-
ficer to clear such leave within two months of
the overtime being performed, and no further
agreement prescribed in subparagraph (ii) of
this paragraph is reached, then the officer shall
be paid for the overtime worked.

(c) Commuted Allowance
Any commuted allowance and/or time off in lieu of
overtime, other than that provided in paragraph (b)
of this subclause, shall be negotiated between the
Unions and the Employer.

(d) Payment for Overtime
Payment for overtime shall be calculated on an hourly
basis in accordance with the following formula—

(i) Weekdays
For the first three hours worked outside the
prescribed hours of duty on any one weekday
at the rate of time and one half—
i.e. Fortnightly Salary 3

———————— x —
75 2

After the first three hours on any one week
day at the rate of double time—
i.e. Fortnightly Salary 2

———————— x —
75 1

(ii) Saturdays
For the first three hours on any Saturday, be-
fore 12.00 noon, at the rate of time and one
half—
i.e. Fortnightly Salary 3

———————— x —
75 2

After the first three hours or after 12.00 noon,
whichever is the earlier, on any Saturday at
the rate of double time—
i.e. Fortnightly Salary 2

———————— x —
75 1

(iii) Sundays
For all hours on any Sunday, at the rate of
double time—
i.e. Fortnightly Salary 2

———————— x —
75 1

(iv) Public Service Holidays
For hours worked during prescribed hours of
duty on any Public Service Holiday at the rate
of time and one half (in addition to the normal
pay for that day)—
i.e. Fortnightly Salary 3

———————— x —
75 2
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For hours worked outside of the prescribed
hours of duty on any Public Service Holiday
at the rate of double time and a half—
i.e. Fortnightly Salary 5

———————— x —
75 2

(e) Annual Leave/Long Service Leave
An officer directed to return to duty during periods
of annual or long service leave shall be deemed to be
no longer on leave for the duration of that period of
duty.

(i) If the officer is directed to return to duty dur-
ing a period of leave during prescribed hours
of duty, then that officer shall be recredited
with that leave for the same number of hours
of duty performed.

(ii) If the officer is directed to return to duty dur-
ing a period of leave outside of prescribed
hours of duty, then that officer shall be enti-
tled to payment of overtime in accordance with
subclause (2) of this clause.

(f) Time Worked Past Midnight
Where an officer is required to work a continuous
period of overtime which extends past midnight into
the succeeding day the time worked after midnight
shall be included with that worked before midnight
for the purpose of calculation of payment provided
for in this subclause.

(g) Minimum Periods for Return to Duty
(i) An officer, having received prior notice, who

is required to return to duty—
(aa) on a Saturday, Sunday or Public Serv-

ice Holiday, otherwise than during
prescribed hours of duty, shall be enti-
tled to payment at the rate in accordance
with paragraph (d) of this subclause for
a minimum of three hours;

(bb) before or after the prescribed hours of
duty on a weekday shall be entitled to
payment at the rate in accordance with
paragraph (d) of this subclause for a
minimum period of one and one half
hours;

(ii) For the purpose of this subclause, where an
officer is required to return to duty more than
once, each duty period shall stand alone in re-
spect to the application of minimum period
payment except where the second or subse-
quent return to duty is within any such
minimum period.

(iii) The provisions of this subparagraph shall not
apply in cases where it is customary for an
officer to return to the place of employment to
perform a specific job outside the prescribed
hours of duty, or where the overtime is con-
tinuous (subject to a meal break) with the
completion or commencement of prescribed
hours of duty.

(h) Overtime at a Place Other than Usual Headquarters
(i) When an officer is directed to work overtime

at a place other than usual headquarters, and
provided that the place where the overtime is
to be worked is situated in the area within a
radius of fifty (50) kilometres from usual head-
quarters, and the time spent in travelling to
and from that place is in excess of the time
which an officer would ordinarily spend in
travelling to and from usual headquarters, and
provided such travel is undertaken on the same
day as the overtime is worked, then such ex-
cess time shall be deemed to form part of the
overtime worked.

(ii) Except as provided in paragraph (e) of
subclause (5) and paragraph (b) of subclause
(6) of this clause, when an officer is directed
to work overtime at a place other than usual

headquarters, and provided that the place
where the overtime is to be worked is situated
outside the area within a radius of fifty (50)
kilometres from usual headquarters and the
time spent in travelling to and from that place
is in excess of the time which the officer would
ordinarily spend in travelling to and from usual
headquarters, then the officer shall be granted
time off in lieu of such excess time spent in
actual travel in accordance with subclause (7)
Excess Travelling Time of this clause.

(i) Ten Hour Break
(i) When overtime is worked, a break of not less

than ten (10) hours shall be taken between the
completion of work on one day and the com-
mencement of work on the next, without loss
of salary for ordinary working time occurring
during such absence.

(ii) Provided that where an officer is directed to
return to or continue work without the break
provided in subparagraph (i) of this paragraph
then the officer shall be paid at double the or-
dinary rate until released from duty, or until
the officer has had ten consecutive hours off
duty without loss of salary for ordinary work-
ing time occurring during such absence.

(iii) The provisions of subparagraphs (i) and (ii)
of this paragraph, shall not apply to officers
included in subclause (5) of this clause.

(3) Cases where overtime provisions do not apply
(a) Except as provided in paragraph (b) of this subclause,

payment for overtime, or the granting of time off in
lieu of overtime, or travelling time, shall not be ap-
proved in the following cases—

(i) Officers whose maximum salary or maximum
salary and allowance in the nature of salary
exceeds that as determined for Level 5 as pre-
scribed by Clauses 10.—Salaries and
11.—Salaries Specified Callings of this Award.

(ii) Officers whose work is not subject to close
supervision.

(b) (i) Where it appears just and reasonable, the
Employer may approve the payment of over-
time or grant time off in lieu to any officer
referred to in paragraph (a) of this subclause.

(ii) When an officer who is not subject to close
supervision is directed by the Employer to
carry out specific duties involving the work-
ing of overtime, and provided such overtime
can be reasonably determined by the officer’s
supervisor, then such officer shall be entitled
to payment or time off in lieu of overtime
worked in accordance with paragraphs (2)(d)
or (2)(b) of this clause.

(4) Meal Allowances
(a) A break of 30 minutes shall be made for meals be-

tween 5.30 am and 7.30 am, between 12.00 noon
and 2.00pm, and between 4.30 pm and 6.30 pm when
overtime duty is being performed.

(b) Except in the case of emergency, an officer shall not
be compelled to work more than five hours overtime
duty without a meal break. At the conclusion of a
meal break, the calculation of the five hour limit re-
commences.

(c) An officer required to work overtime of not less than
two hours, and who actually purchases a meal shall
be reimbursed in accordance with Part 2 of Schedule
H.—Overtime of this Award, in addition to any pay-
ment for overtime to which that officer is entitled.

(d) An officer working a continuous period of overtime
who has already purchased one meal during a meal
break, shall not be entitled to reimbursement for the
purchase of any subsequent meal in accordance with
Part 2 of Schedule H.—Overtime, of this Award un-
til that officer has worked a further five hours
overtime from the time of the last meal break.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 328179 W.A.I.G.

(e) If an officer, having received prior notification of a
requirement to work overtime, is no longer required
to work overtime, then the officer shall be entitled,
in addition to any other penalty, to reimbursement
for a meal previously purchased.

(5) Out of Hours Contact
(a) Except as otherwise agreed between employer and

the Unions, an officer who is required by the Em-
ployer or a duly authorised officer to be on “out of
hours contact” during periods off duty shall be paid
an allowance in accordance with the following for-
mulae for each hour or part thereof the officer is on
“out of hours contact”.
Standby
Level 2 (minimum) weekly rate x 1 x 37.5

— —
37.5 100

On Call
Level 2 (minimum) weekly rate x 1 x 18.75

— —
37.5 100

Availability
Level 2 (minimum) weekly rate x 1 x 18.75 x 50

— — —
37.5 100 100

Such allowances are contained in Part 1 of Schedule
H.—Overtime of this Award.
Provided that payment in accordance with this para-
graph shall not be made with respect to any period
for which payment is made in accordance with the
provisions of subclause (2) of this clause when the
officer is recalled to work.

(b) When an officer is required to be “on call” or “avail-
ability” and the means of contact is to be by telephone
the Department shall—

(i) Where the telephone is not already installed,
pay the cost of such installation.

(ii) Where an officer pays or contributes towards
the payment of the rental of such telephone,
pay the officer 1/52nd of the annual rental paid
by the officer for each seven days or part
thereof on which an officer is rostered to be
“on call” or “availability”.

(iii) Provided that where as a usual feature of the
duties an officer is regularly rostered to be on
“on call” or “availability”, pay the full amount
of the telephone rental.

(c) An officer shall be reimbursed the cost of all tel-
ephone calls made on behalf of the employer as a
result of being on out of hours contact.

(d) Where an officer rostered for “on call” or “availabil-
ity” is recalled to duty during the period for which
the officer is on “out of hours contact” then the of-
ficer shall receive payment for hours worked in
accordance with subclause (2) of this clause.

(e) Where an officer rostered for “on call” or “availabil-
ity” is recalled to duty, the time spent travelling to
and from the place at which duty is to be performed,
shall be included with actual duty for the purposes
of overtime payment.

(f) Minimum payment provisions do not apply to an
officer rostered for “out of hours contact” duty.

(g) An officer in receipt of an “out of hours contact”
allowance and who is recalled to duty shall not be
regarded as having performed emergency duty in
accordance with subclause (6) of this clause.

(h) Officers subject to this clause shall, where practica-
ble, be periodically relieved from any requirement
to hold themselves on “standby”, “on call” or “avail-
ability”.

(i) No officer shall be on out of hours contact after the
last working day preceding a period of annual leave
or long service leave.

(6) Emergency Duty
(a) Where an officer is required to return to duty to meet

an emergency at a time when he or she would not

ordinarily have been on duty, and no notice of such
call was given prior to completion of usual duty on
the last day of work prior to the day on which called
on duty, then if called to duty—

(i) on a Saturday, Sunday or Public Service Holi-
day, otherwise than during prescribed hours
of duty he/she shall be entitled to payment at
the rate in accordance with subclause (2) of
this clause for a minimum period of three
hours;

(ii) before or after the prescribed hours of duty on
a weekday he/she shall be entitled to payment
at the rate in accordance with subclause (2) of
this clause for a minimum period of two and a
half hours.

(b) Time spent in travelling to and from the place of duty
where the officer is actually recalled to perform emer-
gency duty shall be included with actual duty
performed for the purpose of overtime payment.

(c) An officer recalled for emergency duty shall not be
obliged to work for the minimum period if the work
is completed in less time, provided that an officer
called out more than once within any such minimum
period shall not be entitled to any further payment
for the time worked within that minimum period.

(d) Where an officer is required to work beyond the
minimum period on the first or subsequent recall for
emergency duty, the additional time worked at the
conclusion of that minimum period shall be paid in
accordance with the appropriate rate in subclause (2)
of this clause.

(e) Where an officer is recalled for a second or subse-
quent period of emergency duty outside of the initial
minimum period, the officer shall be entitled to pay-
ment for a new minimum period, and the provisions
of this subclause shall be re-applied.

(f) For the purpose of this subclause, no claim for pay-
ment shall be allowed in respect of any emergency
duty, including travelling time, which amounts to less
than 30 minutes.

(7) Excess Travelling Time
An officer eligible for payment of overtime, who is required

to travel on official business outside normal working hours
and away from usual headquarters shall be granted time off in
lieu of such actual time spent in travelling at equivalent or
ordinary rates on weekdays and at time and one half rates on
Saturdays, Sundays and Public Service Holidays, otherwise
than during prescribed hours of duty, provided that—

(a) such travel is undertaken at the direction of the Em-
ployer;

(b) such travel shall not include—
(i) time spent in travelling by an officer on duty

at a temporary headquarters to the officer’s
home for weekends for the officer’s own con-
venience;

(ii) time spent in travelling by plane between the
hours of 11.00 pm and 6.00 am;

(iii) time spent in travelling by train between the
hours of 11.00 pm and 6.00 am;

(iv) time spent in travelling by ship when meals
and accommodation are provided;

(v) time spent in travel resulting from the perma-
nent transfer or promotion of an officer to a
new location;

(vi) time of travelling in which an officer is re-
quired by the department to drive, outside
ordinary hours of duty, a departmental vehi-
cle or to drive the officer’s own motor vehicle
involving the payment of mileage allowance,
but such time shall be deemed to be overtime
and paid in accordance with subclause (2) of
this clause. Passengers, however, are entitled
to the provisions of this subclause (7) of this
clause;

(vii) time spent in travelling to and from the place
at which overtime or emergency duty is



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.3282

performed, when that travelling time is already
included with actual duty time for the payment
of overtime.

(c) Time off in lieu will not be granted for periods of
less than 30 minutes.

(d) Where such travel is undertaken on a normal work-
ing day, time off in lieu is granted only for such time
spent in travelling before and/or after the usual hours
of duty which is in excess of the officer’s ordinary
travelling time.

(e) Where the urgent need to travel compels an officer
to travel during the officer’s usual lunch interval such
additional travelling time is not to be taken into ac-
count in computing the number of hours of travelling
time due.

(f) In the case of an officer absent from usual headquar-
ters, not involving an overnight stay, the time spent
by the officer, outside the prescribed hours of duty,
in waiting between the time of arrival at place of
duty and the time of commencing duty, and between
the time of ceasing duty and the time of departure by
the first available transport shall be deemed to be
excess travelling time.

(g) In the case of an officer absent from usual headquar-
ters that does involve an overnight stay, the time spent
by the officer, outside the prescribed hours of duty,
in waiting between the time of ceasing duty on the
last day and the time of departure by the first avail-
able transport shall be deemed to be excess travelling
time.

(8) Special Conditions
Any group of officers whose duties necessarily entail spe-

cial conditions of employment shall not be subject to the
prescribed hours of duty as defined in Clause 16.—Hours of
this Award if the Employer so determines. Provided, however,
that such a determination shall not abrogate the right of the
Unions to make a claim or claims on behalf of such a group.

19.—ANNUAL LEAVE
(1) Definitions—

(a) Accrued leave—is the leave an officer is entitled to
from a previous calendar year.

(b) Pro-rata leave—is the proportion of leave that an
officer is entitled to in the current year, either from
the date of commencement, or to the date of cessa-
tion.

(2) Entitlement
(a) Each officer is entitled to four weeks paid leave for

each year of service. Annual leave shall be calcu-
lated on a calendar year basis commencing on January
1 in each year.

(b) An officer employed on a fixed term contract for a
period greater than 12 months, shall be credited with
the same entitlement as a permanent officer. An of-
ficer employed on a fixed term contract for a period
less than 12 months, shall be credited with the same
entitlement on a pro-rata basis for the period of the
contract.

(c) On written application, an officer shall be paid sal-
ary in advance when proceeding on annual leave.

(d) The provisions of this clause do not apply to Casual
Officers.

(3) Pro rata Annual Leave
(a) Entitlement

(i) An officer who enters the Public Service after
January 1 is entitled to pro rata annual leave
for that year, calculated in accordance with the
following formula—
Completed Calendar Pro Rata Annual Leave
Months of Service (Working Days)
1 2
2 3
3 5
4 7
5 8
6 10

Completed Calendar Pro Rata Annual Leave
Months of Service (Working Days)
7 12
8 13
9 15
10 17
11 18

(ii) Provided that in the first and last months of an
officers service the officer is entitled to pro
rata annual leave of one working day for each
two completed weeks of service.

(iii) For the purposes of this paragraph, an officer
who commences on the first WORKING day
of a month and works for the remainder of the
month an officer who has worked throughout
a month and terminates on the last working
day of a month shall be regarded as having
completed that calendar month of service.

(b) An officer may take annual leave during the calen-
dar year in which it accrues or anytime thereafter,
but the time during which the leave may be taken is
subject to the approval of the employer.

(c) An officer who has been permitted to proceed on
annual leave and who ceases duty before complet-
ing the required continuous service to accrue the
leave, must refund the value of the unearned pro rata
portion, calculated at the rate of salary as at the date
the leave was taken, but no refund is required in the
event of the death of an officer.

(4) Part-time entitlement
A part-time officer shall be granted annual leave in accord-

ance with this clause, however payment to a part-time officer
proceeding on annual leave shall be calculated having regard
for any variations to the officer’s ordinary working hours dur-
ing the accrual period.

(5) Compaction of Annual Leave
An officer who, during an accrual period was subject to vari-

ations in ordinary working hours or whose ordinary working
hours during the accrual period are less than the officer’s ordi-
nary working hours at the time of commencement of annual
leave, may elect to take a lesser period of annual leave calcu-
lated by converting the average ordinary working hours during
the accrual period to the equivalent ordinary hours at the time
of commencement of annual leave.

(6) Additional leave for the North West
(a) Officers whose headquarters are located north of 26o

South Latitude shall receive an additional five work-
ing days annual leave on the completion of each year
of continuous service in the region.

(b) An officer who proceeds on annual leave before hav-
ing completed the necessary year of continuous
service may be given approval for the additional five
working days leave provided the leave is taken at
departmental convenience and provided the officer
returns to that region to complete the necessary serv-
ice.

(c) Where an officer has served continuously for at least
a year north of the 26o South Latitude, and leaves
the region because of promotion or transfer, a pro
rata annual leave credit to be cleared at departmental
convenience shall be approved on the following ba-
sis—
Completed months of Pro Rata additional
continuous service annual leave
in the region after the (working days)
initial year’s service.
1 NIL
2 NIL
3 1
4 1
5 2
6 2
7 2
8 3
9 3
10 4
11 4
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(d) Where payment in lieu of pro rata annual leave is
made on the death, resignation or retirement of an
officer in the region, in addition to the payment cal-
culated on a four week basis, payment may be made
for the pro rata entitlement contained in subclause
(3) of this clause.

(7) Other Additional Leave
Every officer other than an officer referred to in subclause

(6) of this clause, to whom employer has granted annual leave
in excess of four weeks because of special circumstances shall
be credited with such additional leave on a pro rata basis ac-
cording to the following table.

Pro rata annual leave (working days)
Completed months
of Service 5 additional days 10 additional days
1 nil nil
2 nil 1
3 1 2
4 1 3
5 2 4
6 2 5
7 2 5
8 3 6
9 3 7
10 4 8
11 4 9

(8) Portability
(a) Where an officer was, immediately prior to being

employed in the Public Service, employed in—
Any Western Australian State body or statutory au-
thority prescribed in Administrative Instruction 611,
the employer shall approve portability of accrued and
pro rata annual leave entitlements held at the date
the officer ceased that previous employment, pro-
vided that—

(i) the officer’s employment with the Public Serv-
ice commenced no later than one week after
ceasing the previous employment; and

(ii) the officer was not paid out all or part of the
accrued and pro rata annual leave entitlements
held at the time of ceasing that previous em-
ployment.

(9) The employer may direct an officer to take accrued an-
nual leave and may determine the date on which such leave
shall commence. Should the officer not comply with the di-
rection, disciplinary action may be taken against the officer.

(10) Annual Leave Travel Concessions
(a) Officers stationed in remote areas

(i) The travel concessions contained in the fol-
lowing table are provided to officers and their
dependents when proceeding on annual leave
to either Perth or Geraldton from headquar-
ters situated in District Allowance Areas 3, 5
and 6, and in that portion of Area 4 located
north of 30o South latitude.

(ii) Officers are required to serve a year in these
areas before qualifying for travel concessions.
However, officers who have less that a years
service in these areas and who are required to
proceed on annual leave to suit departmental
convenience will be allowed the concessions.
The concession may also be given to an of-
ficer who proceeds on annual leave before
completing the years service provided that the
officer returns to the area to complete the years
service at the expiration of the period of leave.

(iii) The mode of travel is to be at the discretion of
the employer.

(iv) Travel concessions not utilised within twelve
months of becoming due will lapse.

(v) Part-time officers are entitled to travel con-
cessions on a pro rata basis according to the
usual number of hours worked per week.

Travelling time shall be calculated on a pro
rata basis according to the number of hours
worked.

Approved Mode Travel Concession Travelling Time
of Travel

(aa) Air Air fare for the Officer, One day each way
dependent spouse and
dependent children

(bb) Road Full motor vehicle allowance North of 20° South
rates, but reimbursement not Latitude—two and one
 to exceed the cost of the half days each way.
return air fare for the Officer, Remainder- two days
dependent spouse and each way
dependent children, travelling
in the motor vehicle.

(cc) Air and Road Full motor vehicle allowance North of 20° South
rates for car trip, but Latitude—two and one
reimbursement not to exceed half days each way.
the cost of the return air fare Remainder- two days
for the Officer. Air fares for the each way.
dependent spouse and dependent
children.

(b) Officers whose headquarters are located 240 kilo-
metres or more from Perth

(i) Officers, other than those designated in para-
graph (10)(a) whose headquarters are situated
two hundred and forty kilometres or more from
Perth General Post Office and who travel to
Perth for their annual leave may be granted by
the employer reasonable travelling time to
enable them to complete the return journey.

(11) Leave Loading
(a) Subject to the provisions of paragraphs (c) and (g)

of this subclause, a loading equivalent to 17.5% of
normal salary is payable to officers proceeding on
annual leave, including accumulated annual leave.

(b) Subject to the provisions of paragraphs (c) and (g)
of this subclause, shift workers who are granted an
additional week’s penalty leave when proceeding on
annual leave including accumulated annual leave
shall be paid—

(i) shift and weekend penalties the officer would
have received had the officer not proceeded
on annual leave, or

(ii) a loading equivalent to 20% of normal salary
for five weeks leave; whichever is the greater.

(c) Maximum Loading
(i) Subject to the provisions of paragraph (e) of

this subclause the loading is paid on a maxi-
mum of four weeks annual leave, or five weeks
in the case of shift workers who are granted
an additional weeks penalty leave. Payment
of the loading is not made on additional leave
granted for any other purpose (eg to officers
whose headquarters are located North of the
26o South Latitude).

(ii) Maximum payment shall not exceed the Av-
erage Weekly Total Earnings of all Males in
Western Australia, as published by the Aus-
tralian Bureau of Statistics, for the September
quarter of the year immediately preceding that
in which the leave commences.

(iii) Maximum payment to shift workers who are
granted an additional weeks penalty leave shall
not exceed 5/4th of the Average Weekly Total
Earnings of all Males in Western Australia, as
published by the Australian Bureau of Statis-
tics, for the September quarter of the year
immediately preceding that in which the leave
commences.

(d) Annual leave commencing in any year and extend-
ing without a break into the following year attracts
the loading calculated on the salary applicable on
the day the leave commenced.

(e) The loading payable on approved accumulated an-
nual leave shall be at the rate applicable at the date
the leave is commenced. Under these circumstances
an officer can receive up to the maximum loading
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for the approved accumulated annual leave in addi-
tion to the loading for the current year’s entitlement.

(f) A pro rata loading is payable on periods of approved
annual leave less than four weeks.

(g) The loading is calculated on the rate of the normal
fortnightly salary including any allowances which
are paid as a regular fortnightly or annual amount.
Any allowance paid to an officer for undertaking
additional or higher level duties is only included if
the allowance is payable during that period of nor-
mal annual leave as provided in subclauses (6) and
(7) of Clause 14.—Higher Duties Allowance of this
Award.

(h) Where payment in lieu of accrued or pro rata annual
leave is made on the death or retirement of an of-
ficer, a loading calculated in accordance with the
terms of this clause is to be paid on accrued and pro
rata annual leave.

(i) When an officer resigns, or ceases employment, or
where an officer is dismissed under Part IV Disci-
pline, of the Public Service Act 1978, an annual leave
loading shall be paid as follows—

(i) Accrued entitlements to annual leave—a load-
ing calculated in accordance with the terms of
this clause for accrued annual leave is to be
paid.

(ii) Pro rata annual leave—no loading is to be paid.
(j) Part-time officers shall be paid a proportion of the

annual leave loading at the salary rate applicable,
provided that the maximum loading payable shall be
calculated in accordance with the following—
hours of work Maximum loading in accordance
per fortnight with subparagraph (c)(ii) of this clause

75 1

(k) An officer who has been permitted to proceed on
annual leave and who ceases duty other than by res-
ignation or dismissal, before completing the required
continuous service to accrue the leave must refund
the value of the unearned pro rata portion of Leave
Loading but no refund is required in the event of the
death of an officer.

(l) An officer who has been permitted to proceed on
annual leave and who resigns or is dismissed must
refund the value of the loading paid for leave other
than accrued leave.

(m) The loading does not apply to Cadets on full time
study.

20.—PUBLIC HOLIDAYS
(1) The following days shall be allowed as holidays with

pay—
(a) New Year’s Day, Australia Day, Good Friday, Easter

Monday, Christmas Day, Boxing Day, Anzac Day,
Sovereign’s Birthday, Foundation Day, Labour Day,
provided that employer may approve another day to
be taken as a holiday in lieu of any of the above
mentioned days.

(b) Such Public Service Holidays as are prescribed by
Regulations.

(2) When any of the days mentioned in subclause (1) of this
clause falls on a Saturday or on a Sunday, the holiday shall be
observed on the next succeeding Monday.

When Boxing Day falls on a Sunday or Monday, the holi-
day shall be observed on the next succeeding Tuesday.

In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.

21.—LONG SERVICE LEAVE
(1) Each officer who has completed—

(a) A period of 7 years of continuous service in a per-
manent capacity; or

(b) 10 years of continuous service in a temporary capac-
ity;
shall be entitled to 13 weeks of long service leave on
full pay.

(2) Where an officer has continuous service in both a tem-
porary and permanent capacity the date on which he or she
shall become entitled to long service leave shall be determined
by taking into account on a proportional basis the periods of
temporary and permanent service.

(3) Each officer is entitled to an additional 13 weeks of long
service leave on full pay for each subsequent period of 7 years
of continuous service completed by him or her.

(4) A part-time officer shall have the same entitlement to
long service leave as full time officers however payment made
during such periods of long service leave shall be adjusted
according to the hours worked by the officer during that ac-
crual period.

(5) For the purpose of determining an officer’s long service
leave entitlement, the expression “continuous service” includes
any period during which the officer is absent on full pay or
part pay from duties in the Public Service, but does not in-
clude—

(a) any period exceeding two weeks during which the
officer is absent on leave without pay or maternity
leave, except where leave without pay is approved
for the purpose of fulfilling an obligation by the
Government of Western Australia to provide staff for
a particular assignment external to the Public Sector
of Western Australia;

(b) any period during which an officer is taking long
service leave entitlement or any portion thereof ex-
cept in the case of subclause (11) when the period
excised will equate to a full entitlement of 13 weeks;

(c) any service by an officer who resigns, is dismissed
or whose services are otherwise terminated other than
service prior to such resignation, dismissal or termi-
nation when that prior service has actually entitled
the officer to the long service leave under this clause;

(d) any period of service that was taken into account in
ascertaining the amount of a lump sum payment in
lieu of long service leave;

(e) any service of a Cadet whilst undertaking full time
studies.

(6) A long service leave entitlement which fell due prior to
March 16, 1988 amounted to three months. A long service
leave entitlement which falls due on or after that date shall
amount to thirteen weeks.

(7) Any Public Holiday or Public Service Holiday occurring
during an officers absence on long service leave shall be
deemed to be a portion of the long service leave and extra
days in lieu thereof shall not be granted.

(8) The employer may direct an officer to take accrued long
service leave and may determine the date on which such leave
shall commence. Should the officer not comply with the di-
rection, disciplinary action may be taken against the officer.

(9) An officer who has elected to retire at or over the age of
55 years and who will complete not less than 12 months con-
tinuous service before the date of retirement may take
application to the employer to take pro rata long service leave
before the date of retirement, based on continuous service of a
lesser period than that prescribed by this clause for a long serv-
ice entitlement.

(10) Compaction of leave
(a) An officer who, during an accrual period was sub-

ject to variations in ordinary working hours or whose
ordinary working hours during the accrual period are
less than the officer’s ordinary working hours at the
time of commencement of long service leave, may
elect to take a lesser period of long service leave
calculated by converting the average ordinary work-
ing hours during the accrual period to the equivalent
ordinary hours at the time of commencement of long
service leave.

(b) Notwithstanding subclause (6) of this clause, an of-
ficer who has elected to compact an accrued
entitlement to long service leave in accordance with
paragraph (10)(a) of this clause, shall only take such
leave in any period on full pay, and the period ex-
cised as “continuous service” shall be 13 weeks.
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(11) Portability
(a) Where an officer was, immediately prior to being

employed in the Public Service, employed in the serv-
ice of—

• The Commonwealth of Australia, or
• Any other State Government of Australia, or
• Any Western Australian State body or statu-

tory authority prescribed in Administrative
Instruction 611,

and the period between the date when the officer
ceased previous employment and the date of com-
mencing employment in the Public Service does not
exceed one week, that officer shall be entitled to long
service leave determined in the following manner—

(i) the pro rata portion of long service leave to
which the officer would have been entitled up
to the date of appointment under the Public
Service Act, shall be calculated in accordance
with the provisions that applied to the previ-
ous employment referred to, but in calculating
that period of pro rata long service leave, any
long service leave taken or any benefit granted
in lieu of any such long service leave during
that employment shall be deducted from any
long service leave to which the officer may
become entitled under this clause; and

(ii) the balance of the long service leave entitle-
ment of the officer shall be calculated upon
appointment to the Public Service in accord-
ance with the provisions of this clause.

(b) Nothing in this clause confers or shall be deemed to
confer on any officer previously employed by the
Commonwealth or by any other State of Australia
any entitlement to a complete period of long service
leave that accrued in the officer’s favour prior to the
date on which the officer commenced employment
in the Public Service.

22.—SICK LEAVE
(1) Entitlement

(a) The employer shall credit each permanent officer with
the following sick leave credits, which shall be cu-
mulative—

Sick Leave Sick Leave
on full pay on half pay

On the day of initial
appointment 37.5 hours 15 hours
On completion of 6
months continuous
service 37.5 hours 22.5 hours
On the completion of
12 months continuous
service 75 hours 37.5 hours
On the completion of
each further period
of 12 months
continuous service 75 hours 37.5 hours

(b) An officer employed on a fixed term contract for a
period greater than 12 months, shall be credited with
the same entitlement as a permanent officer. An of-
ficer employed on a fixed term contract for a period
less than 12 months, shall be credited with the same
entitlement on a pro rata basis for the period of the
contract.

(c) A part-time officer shall be entitled to the same sick
leave credits, on a pro rata basis according to the
number of hours worked each fortnight. Payment for
sick leave shall only be made for those hours that
would normally have been worked had the officer
not been on sick leave.

(d) The provisions of this clause do not apply to casual
officers.

(2) Medical Certificate
(a) An application for sick leave exceeding two consecu-

tive working days shall be supported by the certificate
of a registered medical practitioner or, when the

nature of the illness consists of a dental condition
and the period of absence does not exceed five con-
secutive working days, by the certificate of a
registered dentist.

(b) The amount of sick leave granted without the pro-
duction of the certificate required in paragraph (a) of
this subclause shall not exceed, in the aggregate, 5
working days in any one credit year.

(3) Where the Employer has occasion for doubt as to the
cause of the illness or the reason for the absence, the employer
may arrange for a registered medical practitioner to visit and
examine the officer, or may direct the officer to attend the
medical practitioner for examination. If the report of the medi-
cal practitioner does not confirm that the officer is ill, or if the
officer is not available for examination at the time of the visit
of the medical practitioner, or fails, without reasonable cause,
to attend the medical practitioner when directed to do so, the
fee payable for the examination, appointment or visit shall be
paid by the officer.

(4) If the employer has reason to believe that an officer is in
such a state of health as to render a danger to fellow officers or
the public, the officer may be required to obtain and furnish a
report as to his/her condition from a registered medical practi-
tioner or be examined by the Executive Director, Public Health
and Scientific Support Services, Health Department of West-
ern Australia or a registered medical practitioner nominated
by the Executive Director. The fee for any such examination
shall be paid by the Department.

(5) Where an officer is ill during the period of annual leave
and produces at the time, or as soon as practicable thereafter,
medical evidence to the satisfaction of the employer that as a
result of the illness the officer was confined to his/her place of
residence or a hospital for a period of at least seven consecu-
tive calendar days, the employer may grant sick leave for the
period during which the officer was so confined and reinstate
annual leave equivalent to the period of confinement.

(6) Where an officer is ill during the period of long service
leave and produces at the time, or as soon as practicable there-
after, medical evidence to the satisfaction of the employer that
as a result of illness the officer was confined to his/her place
of residence or a hospital for a period of at least 14 consecu-
tive calendar days, the employer may grant sick leave for the
period during which the officer was so confined and reinstate
long service leave equivalent to the period of confinement.

(7) An officer who is absent on leave without pay is not
eligible for sick leave during the currency of that leave with-
out pay.

(8) No sick leave shall be granted with pay, if the illness has
been caused by the misconduct of the officer or in any case of
absence from duty without sufficient cause.

(9) Where an officer who has been retired from the Public
Service on medical grounds resumes duty therein, sick leave
credits at the date of retirement shall be reinstated. This provi-
sion does not apply to an officer who has resigned from the
Public Service and is subsequently reappointed.

(10) Workers Compensation
Where an officer suffers a disability within the meaning of

section 5 of the Worker’s Compensation and Assistance Act,
1981 which necessitates that officer being absent from duty,
sick leave with pay shall be granted to the extent of sick leave
credits. In accordance with section 80(2) of the Worker’s Com-
pensation and Assistance Act, 1981 where the claim for
worker’s compensation is decided in favour of the officer, sick
leave credit is to be reinstated and the period of absence shall
be granted as sick leave without pay.

(11) War Caused Illnesses
(a) An officer who produces a certificate from the De-

partment of Veterans’ Affairs stating that the officer
suffers from war caused illness, may be granted spe-
cial sick leave credits of 112 hours 30 minutes (15
standard hour days) per annum on full pay in respect
of that war caused illness. These credits shall accu-
mulate up to a maximum credit of 337 hours and 30
minutes (45 standard hour days), and shall be re-
corded separately to the officer’s normal sick leave
credit.
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(b) Every application for sick leave for war caused ill-
ness shall be supported by a certificate from a
registered medical practitioner as to the nature of the
illness.

(12) Portability
(a) The employer shall credit an officer additional sick

leave credits up to those held at the date that officer
ceased previous employment provided—

(i) immediately prior to commencing employ-
ment in the Public Service of Western
Australia, the officer was employed in the serv-
ice of—
The Commonwealth Government of Australia,
or
Any other State of Australia, or
In a State body or statutory authority pre-
scribed by Administrative Instruction 611; and

(ii) the officer’s employment with the Public Serv-
ice of Western Australia commenced no later
than one week after ceasing previous employ-
ment.

(b) The maximum break in employment permitted by
subparagraph (a)(ii) of this subclause, may be var-
ied by the approval of the employer provided that
where employment with the Public Service of West-
ern Australia commenced more than one week after
ceasing the previous employment, the period in ex-
cess of one week does not exceed the amount of
accrued and pro rata annual leave paid out at the date
the officer ceased with the previous employer.

23.—MATERNITY LEAVE
(1) A pregnant officer is entitled to a maximum of twelve

months Maternity Leave without pay.
(2) A pregnant officer shall, no later than ten weeks before

the expected date of birth make application to the chief execu-
tive office for maternity leave for a period not exceeding twelve
months. Every application for maternity leave shall be sup-
ported by a certificate from a registered medical practitioner
which shall indicate the expected date of birth.

(3) An officer proceeding on maternity leave may elect to
take a shorter period of maternity leave in accordance with
subclause (4) of this clause, and may at any time during that
period of leave elect to extend or reduce the period of the origi-
nal application within the limitations of the provisions of
subclause (1) and (4) of this clause.

(4) The minimum period of absence on maternity leave shall
commence six weeks before the expected date of birth and
end six weeks after the day on which the birth has taken place,
however an officer may apply to the employer to vary this
period provided her application is supported by a certificate
from a registered medical practitioner indicating that the of-
ficer is fit to continue or resume duty within this minimum
period.

(5) An officer proceeding on maternity leave may elect to
utilise—

(a) accrued annual leave
(b) accrued long service leave

for the whole or part of the period referred to in subclause (1)
of this clause. The periods of leave referred to in paragraphs
(a) and (b) of this subclause which are utilised, shall be paid
leave.

(6) Absence of an officer which has been permitted in ac-
cordance with the provisions of this clause shall not be deemed
absence on sick leave.

(7) Where an officer has not applied for leave in accordance
with the provisions of this clause, and does not have express
approval of the employer for continued employment, the em-
ployer may direct the officer to take maternity leave, and may
determine the date on which such leave shall commence.
Should the officer not comply with the direction, disciplinary
action may be taken against her.

(8) A part-time officer shall have the same entitlement to
maternity leave as full time officers.

(9) An officer employed on a fixed term contract shall have
the same entitlement to maternity leave, however the period
of leave granted shall not extend beyond the term of that con-
tract.

24.—LEAVE WITHOUT PAY
(1) Subject to the provisions of subclause (2) of this clause,

the employer may grant an officer leave without pay for any
period and is responsible for that officer on his/her return.

(2) Every application for leave without pay will be consid-
ered on its merits and may be granted provided that the
following conditions are met—

(a) The work of the department is not inconvenienced;
and

(b) All other leave credits of the officer are exhausted.
(3) A temporary officer or an officer on a fixed term ap-

pointment may not be granted leave without pay for any period
beyond that officer’s approved period of engagement.

(4) Leave Without Pay for Full Time Study
The employer may grant an officer leave without pay to

undertake full time study, subject to a yearly review of satis-
factory performance.

(a) The course of study is directly related to the offic-
ers’ official duties; or

(b) The course is not available on a part-time basis; or
(c) There is an identified shortage of individuals with

skills in the area addressed by the particular course
of study; or

(d) It is critical to the continued operation of the depart-
ment for the officer to undertake the particular course
of study.

Leave without pay for this purpose shall not count as quali-
fying service for leave purposes.

(5) Leave Without Pay for Australian Institute of Sport Schol-
arships

Subject to the provisions of subclause (2) of this clause, the
employer may grant an officer who has been awarded a sport-
ing scholarship by the Australian Institute of Sport, leave
without pay.

Leave without pay for this purpose shall count as qualifying
service for all purposes except annual leave.

25.—STUDY LEAVE
(1) Conditions for Granting Time Off

(a) An officer may be granted time off with pay for part-
time study purposes at the discretion of the employer.

(b) Part-time officers are entitled to study leave on the
same basis as full time officers.

(c) Time off with pay may be granted up to a maximum
of five hours per week including travelling time,
where subjects of approved courses are available
during normal working hours, or where approved
study by correspondence is undertaken, in remote
locations lacking the required educational facilities.

(d) External students based in remote locations, who are
obliged to attend educational institutions for com-
pulsory sessions during vacation periods, may be
granted time off with pay including travelling time
up to the maximum annual amount allowed to an
officer in the metropolitan area.

(e) Officers shall be granted sufficient time off with pay
to travel to and sit for the examinations of any ap-
proved course of study.

(f) In every case the approval of time off to attend lec-
tures and tutorials will be subject to—

(i) departmental convenience;
(ii) the course being undertaken on a part-time

basis;
(iii) officers undertaking an acceptable formal

study load in their own time;
(iv) officers making satisfactory progress with their

studies; and
(v) the course being relevant to the officer’s ca-

reer in the Service and being of value to the
State.
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(g) A service agreement or bond will not be required.
(2) Payment of Fees

(a) Departments are to meet the payment of higher edu-
cation administrative charges for cadets and trainees
who, as a condition of their employment, are required
to undertake studies at a University or College of
Advanced Education. Officers who of their own vo-
lition attend such institutions to gain higher
qualifications will be responsible for the payment of
fees.

(b) This assistance does not include the cost of text books
or Guild and Society fees.

(c) An officer who is required to repeat a full academic
year of the course will be responsible for payment of
the higher education fees for that particular year.

(3) Approved Courses
(a) (i) First degree courses at the University of West-

ern Australia, Murdoch University and Curtin
University of Technology.

(ii) First degree or Associate Diploma courses at
a college of advanced education.

(iii) Diploma courses at Technical and Further
Education (TAFE).

(iv) Two year full time Certificate courses at
(TAFE).

(v) Courses recognised by the National Authority
for the Accreditation of Translators and Inter-
preters (NAATI) in a language relevant to the
needs of the Public Sector. Further informa-
tion on levels of accreditation and language
study options is contained in the Public Serv-
ice Commission’s “Public Sector Language
Services Strategy” document.

(b) Except as outlined in paragraph (3)(d) of this clause,
officers are not eligible for study assistance if they
already possess one of the qualifications specified in
subparagraphs (3)(a)(i) and (3)(a)(ii) of this clause.

(c) An officer who has completed a Diploma through
TAFE is eligible for study assistance to undertake a
degree course at any of the tertiary institutions listed
in subparagraph (3)(a)(i) or (3)(a)(ii) of this clause.
An officer who has completed a two year full time
Certificate through TAFE is eligible for study assist-
ance to undertake a Diploma course specified in
subclause (3)(a)(iii)) or a degree or Associate Di-
ploma course specified in subparagraph (3)(a)(i) or
(3)(a)(ii) of this clause.

(d) Assistance towards additional qualifications includ-
ing second or higher degrees may be granted in
special cases such as a graduate embarking on a post-
graduate Diploma in Administration or a Masters
Degree in Business Administration or a higher de-
gree in a specialist area of benefit to the Service as
well as the officer.

(4) (a) An acceptable part-time study load should be regarded
as not less than five hours per week of formal tuition with at
least half of the total formal study commitment being under-
taken in the officer’s own time, except in special cases such as
where the officer is in the final year of study and requires less
time to complete the course, or the officer is undertaking the
recommended part-time year or stage and this does not entail
five hours formal study.

(b) A first degree or Associate Diploma course does not in-
clude the continuation of a degree or Associate Diploma
towards a higher post graduate qualification.

(c) In cases where officers are studying subjects which re-
quire fortnightly classes the weekly study load should be
calculated by averaging over two weeks the total fortnightly
commitment.

(d) In departments which are operating on flexi-time, time
spent attending or travelling to or from formal classes for ap-
proved courses between 8.15 am and 4.30 pm, less the usual
lunch break, and for which “time off” would usually be granted,
is to be counted as credit time for the purpose of calculating
total hours worked per week.

(e) Travelling time returning home after lectures or tutorials
is to be calculated as the excess time taken to travel home
from such classes, compared with the time usually taken to
travel home from the officer’s normal place of work.

(f) An officer shall not be granted more than 5 hours time
off with pay per week except in exceptional circumstances
where the employer may decide otherwise.

(g) Time off with pay for those who have failed a unit or
units may be considered for one repeat year only.

(5) Subject to the provisions of subclause (6) of this clause,
the employer may grant an officer full time study leave with
pay to undertake—

(a) Post graduate degree studies at Australian or over-
seas tertiary education institutions; or

(b) Study tours involving observations and/or investi-
gations; or

(c) A combination of post graduate studies and study
tour.

(6) Applications for full time study leave with pay are to be
considered on their merits and may be granted provided that
the following conditions are met—

(a) The course or a similar course is not available lo-
cally. Where the course of study is available locally,
applications are to be considered in accordance with
the provisions of subclause (1) to (5) of this Clause
and Clause 24.—Leave Without Pay of this Award.

(b) It must be a highly specialised course with direct
relevance to the officer’s profession.

(c) It must be highly relevant to the department’s corpo-
rate strategies and goals.

(d) The expertise or specialisation offered by the course
of study should not already be available through other
officers employed within the department.

(e) If the applicant was previously granted study leave,
studies must have been successfully completed at that
time. Where an officer is still under a bond, this does
not preclude approval being granted to take further
study leave if all the necessary criteria are met.

(f) A temporary officer may not be granted study leave
with pay for any period beyond that officer’s ap-
proved period of engagement.

(7) Full time study leave with pay may be approved for more
than 12 months subject to a yearly review of satisfactory per-
formance.

(8) Where an outside award is granted and the studies to be
undertaken are considered highly desirable by a department,
financial assistance to the extent of the difference between the
officer’s normal salary and the value of the award may be con-
sidered. Where no outside award is granted and where a request
meets all the necessary criteria then part or full payment of
salary may be approved at the discretion of the employer.

(9) Employer supports recipients of coveted awards and fel-
lowships by providing study leave with pay. Recipients
normally receive as part of the award or fellowship; return
airfares, payment of fees, allowance for books, accommoda-
tion or a contribution towards accommodation.

(10) Where recipients are in receipt of a living allowance,
this amount should be deducted from the officer’s salary for
that period.

(11) Where the employer approves full time study leave with
pay the actual salary contribution forms part of the depart-
ment’s approved average staffing level funding allocation.
Departments should bear this in mind if considering tempo-
rary relief.

(12) Where study leave with pay is approved and the depart-
ment also supports the payment of transit costs and/or an
accommodation allowance, approval for the transit and ac-
commodation costs is required as follows—

Interstate—Ministerial approval
Overseas—Premier’s approval

(13) Where officers travelling overseas at their own expense
wish to participate in a study tour or convention whilst on
tour, study leave with pay may be approved by the employer
together with some local transit and accommodation expenses
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providing it meets the requirements of subclause (6) of this
clause. Each case is to be considered on its merits.

(14) The period of full time study leave with pay is accepted
as qualifying service for leave entitlements and other privi-
leges and conditions of service prescribed for officers under
this Award.

26.—SHORT LEAVE
(1) (a) A employer may, upon sufficient cause being shown,

grant an officer short leave on full pay not exceeding 15 con-
secutive working hours, but any leave granted under the
provisions of this clause shall not exceed, in the aggregate,
22½ hours in any one calendar year.

(b) The provisions of this clause also apply to any tempo-
rary officer who has completed at least 12 months of continuous
service in the Public Service in a temporary capacity.

(c) Part-time officers are eligible for short leave in accord-
ance with this clause, on a pro rata basis calculated in
accordance with the following formula—

Hours worked per fortnight x 22.5 hours
75 1

(d) An officer employed on a fixed term contract of more
than twelve months shall be eligible for short leave in accord-
ance with this clause, and an officer employed on a fixed term
contract of less than twelve months shall be eligible for pro
rata short leave in accordance with this clause.

(2) Subject to the prior approval of the supervisor, officers
located outside a radius of fifty (50) kilometres from the Perth
Railway Station shall be allowed Short Leave where pressing
personal matters can only be dealt with within the required
hours of duty.

27.—LEAVE TO ATTEND UNION BUSINESS
(1) The employer shall grant paid leave at the ordinary rate

of pay during normal working hours to an officer—
(a) who is required to give evidence before any Indus-

trial Tribunal;
(b) who as a union-nominated representative is required

to attend negotiations and/or conferences between
the union and the department;

(c) when prior agreement between the union and the
department has been reached for the officer to attend
official union meetings preliminary to negotiations
or industrial hearings; and

(d) who as a union-nominated representative is required
to attend joint union/management consultative com-
mittees or working parties.

(2) The granting of leave is subject to departmental conven-
ience and shall only be approved—

(a)  where reasonable notice is given for the application
for leave;

(b) for the minimum period necessary to enable the un-
ion business to be conducted or evidence to be given;
and

(c) for those officers whose attendance is essential.
(3) The employer shall not be liable for any expenses asso-

ciated with an officer attending to union business.
(4) Leave of absence granted under this clause shall include

any necessary travelling time in normal working hours.
(5) An officer shall not be entitled to paid leave to attend to

union business other than as prescribed by this Clause.
(6) The provisions of the Clause shall not apply to—

(a) special arrangements made with the union which
provide for unpaid leave for officers to conduct un-
ion business;

(b) when an officer is absent from work without the ap-
proval of the employer; and

(c) casual officers.

28.—TRADE UNION TRAINING LEAVE
(1) Subject to departmental convenience, paid leave of ab-

sence shall be granted by the employer to officers who are
nominated by their union to attend short courses or seminars
as from time to time approved by agreement between the De-
partment of Productivity and Labour Relations, employer and
the relevant union.

(2) An officer shall be granted up to a maximum of five (5)
days paid leave per calendar year for trade union training or
similar courses or seminars as approved. However, leave of
absence in excess of five (5) days and up to ten (10) days may
be granted in any one calendar year provided that the total
leave being granted in that year and in the subsequent year
does not exceed ten (10) days.

(3) (a) Leave of absence will be granted at the ordinary rate
of pay and shall not include shift allowances, penalty rates or
overtime.

(b) Where a Public Holiday, Public Service Holiday or
rostered day off falls during the duration of a course, a day off
in lieu of that day will not be granted.

(c) Subject to paragraph (3)(a) of this clause, shift workers
attending a course shall be deemed to have worked the shifts
they would have worked had leave not been taken to attend
the course.

(d) Part-time officers shall receive the same entitlement as
full time officers, but payment shall only be made for those
hours that would normally have been worked but for the leave.

(4) (a) Any application by an officer shall be submitted to
the employer for approval at least four weeks before the com-
mencement of the course unless the chief executive office
agrees otherwise.

(b) All applications for leave shall be accompanied by a state-
ment from the union indicating that the officer has been
nominated for the course. The application shall provide de-
tails as to the subject, commencement date, length of course,
venue and the authority which is conducting the course.

(5) A qualifying period of twelve months service shall be
served before an officer is eligible to attend courses or semi-
nars of more than a half day duration. The employer may, where
special circumstances exist, approve an application to attend a
course or seminar where an officer has less than twelve months
service.

(6) (a) The department shall not be liable for any expenses
associated with an officer’s attendance at trade union training
courses.

(b) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours imme-
diately before or after the course.

29.—LEAVE FOR TRAINING WITH DEFENCE FORCE
RESERVES

(1) Subject to departmental convenience, leave of absence
may be granted by the employer to an officer who is a volun-
teer member of the Defence Force Reserves or the Cadet Force
for the purpose of attending a training camp, school, class or
course of instruction subject to the conditions set out hereun-
der.

(a) Application for leave of absence for the above rea-
sons, shall, in all cases, be accompanied by evidence
of the necessity for attendance. At the expiration of
the leave of absence granted, the officer shall fur-
nish a certificate of attendance to the employer.

(b) An officer who is a member of the Defence Force
Reserves and the Cadet Force may only be granted
leave for attendance at one camp of continuous train-
ing and one additional special school, class or course
of instruction in the 12 month period.

(c) On written application, an officer shall be paid sal-
ary in advance when proceeding on such leave.

(2) Attendance at a Camp for Annual Continuous Obliga-
tory Training

(a) An officer may be granted leave for a period not ex-
ceeding 75 hours on full pay in any period of twelve
months commencing on July 1, in each year.

(b) If the Officer-in-Charge of a military unit certifies
that it is essential for an officer to be at the camp in
an advance or rear party, a maximum of 30 extra
hours on full pay may be granted in the twelve month
period.

(3) Attendance at One Special School, Class or Course of
Instruction

(a) In addition to the leave granted under subclause (2)
of this clause a period not to exceed sixteen calendar
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days in any period of twelve months commencing
on July 1, in each year may be granted by the em-
ployer, provided the employer is satisfied that the
leave required is for a special purpose, and not for a
further routine camp.

(b) In this circumstance, an officer may elect to utilise
annual leave credits. However, if the leave is not taken
from annual leave, salary during the period shall be
at the rate of the difference between the normal re-
muneration of the officer as a public servant and the
defence force payments to which the officer is enti-
tled if such payments do not exceed normal salary.
In calculating the pay differential, pay for Saturdays,
Sundays, Public Holidays and Public Service Holi-
days and special rostered days off is to be excluded,
and no account is to be taken of the value of any
board or lodging provided for the officer.

(c) Leave without pay shall be granted if the defence
force payments exceed the normal pay of the officer.

(4) The provisions of this clause do not apply to casual of-
ficers.

(5) Part-time officers shall receive the same entitlement as
full time officers, but payment shall only be made for those
hours that would normally have been worked but for the leave.

30.—CAMPING ALLOWANCE
(1) For the purposes of this clause the following expressions

shall have the following meaning—
“Camp of a permanent nature” means single room ac-

commodation in skid mounted or mobile type units,
caravans, or barrack type accommodation where the fol-
lowing are provided in the camp—

- Water is freely available;
- Ablutions including a toilet, shower or bath and, laun-

dry facilities;
- Hot water system;
- A kitchen, including a stove and table and chairs,

except in the case of a caravan equipped with its cook-
ing and messing facilities;

- An electricity or power supply, and
- Beds and mattresses except in the case of caravans

containing sleeping accommodation.
For the purpose of this definition caravans located in cara-
van parks or other locations where the above are provided
shall be deemed a camp of a permanent nature.

“House” means a house, duplex or cottage including
transportable type accommodation which are self con-
tained and in which the facilities prescribed for “camp of
a permanent nature” are provided.

“Other than a permanent camp” means a camp where
any of the above are not provided.

(2) An officer, who is stationed in a camp of a permanent
nature, shall be paid the appropriate allowance prescribed by
Item (1) or Item (2) of Schedule C for each day spent camp-
ing.

(3) An officer who is stationed in a camp—other than a per-
manent camp—or is required to camp out, shall be paid the
appropriate allowance prescribed by Item (3) or Item (4) of
Schedule C.—Camping Allowance for each day spent camp-
ing.

(4) Officers who occupy a house shall not be entitled to al-
lowances prescribed by this Clause.

(5)  Officers accommodated at a government institution, hos-
tel or similar establishment shall not be entitled to allowances
prescribed by this clause.

(6) Where an officer is provided with food and/or meals by
the department free of charge, then the officer shall only be
entitled to receive half the appropriate allowance to which the
officer would otherwise be entitled for each day spent camp-
ing.

(7) (a) An officer shall not be entitled to receive an allow-
ance under this Award for periods in excess of 91 consecutive
days unless the Employer otherwise determines. Provided that
where an officer is reimbursed under the provisions of Clause
42.—Travelling Allowance of this award, then such periods

shall be included for the purposes of determining the 91 con-
secutive days.

(b) Employer in reviewing any claim under this subclause
may determine an allowance other than what is contained in
Schedule C—Camping Allowance.

(8) When camping, an officer shall be paid the allowance on
Saturdays and Sundays if available for work immediately pre-
ceding and succeeding such days and no deduction shall be
made under these circumstances when an officer does not spend
the whole or part of the weekend in camp, unless the officer is
reimbursed under the provisions of Clause 42.—Travelling
Allowance of this Award.

(9) This clause shall be read in conjunction with Clauses
38.—Relieving Allowance, 41.—Transfer Allowance and 42.
-Travelling Allowance of this Award for the purpose of paying
allowances, and camping allowance shall not be paid for any
period in respect of which travelling, transfer or relieving al-
lowances are paid. Where portions of a day are spent camping,
the formula contained in Clause 42.—Travelling Allowance
of this Award shall be used for calculating the portion of the
allowance to be paid for that day.

For the purposes of this subclause arrival at headquarters
shall mean the time of actual arrival at camp. Departure from
headquarters shall mean the time of actual departure from camp
or the time of ceasing duty in the field subsequent to breaking
camp, whichever is the latter.

(10) Officers in receipt of an allowance under this clause
shall not be entitled to receive the incidental allowance pre-
scribed by Clause 42.—Travelling Allowance of this Award.

(11) Whenever an officer provided with a caravan is obliged
to park the caravan in a caravan park he or she shall be reim-
bursed the rental charges paid to the authority controlling the
caravan park, in addition to the payment of camping allow-
ance.

(12) Where an officer, who is not supplied with camping
equipment by the department, hires such equipment as is rea-
sonable and necessary, he or she shall be reimbursed such hire
charges, in addition to the payment of camping allowances.

31.—DISTRICT ALLOWANCE
(1) For the purposes of this clause the following terms shall

have the following meanings—
“Dependant” in relation to an officer means—

(a) a spouse; or
(b) where there is no spouse, a child or any other

relative resident within the State who rely on
the officer for their main support;

who does not receive a district or location allowance of
any kind.

“Partial dependant” in relation to an officer (for the
purpose of district allowance) means—

(c) a spouse; or
(d) where there is no spouse, a child or any other

relative resident within the State who rely on
the officer for their main support;

who receives a district or location allowance of any kind
less than that applicable to an officer without dependants
under any award, agreement or other provision regulat-
ing the employment of the partial dependant.

“Spouse” means an officer’s spouse including defacto
spouse.

(2) Boundaries
For the purpose of Schedule D.—District Allowance of this

Award, the boundaries of the various districts shall be as de-
scribed hereunder and as delineated on the plan in Schedule
D.—District Allowance to this Award.

District—
(i) The area within a line commencing on the coast;

thence east along lat 28 to a point north of Tallering
Peak, thence due south to Tallering Peak; thence
southeast to Mt Gibson and Burracoppin; thence to
a point southeast at the junction of lat 32 and long
119; thence south along long 119 to coast.

(ii) That area within a line commencing on the south
coast at long 119 then east along the coast to long
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123; then north along long 123 to a point on lat 30;
thence west along lat 30 to the boundary of No 1
District.

(iii) The area within a line commencing on the coast at
lat 26; thence along lat 26 to long 123; thence sough
along long 123 to the boundary of No 2 District.

(iv) The area within a line commencing on the coast at
lat 24; thence east to the South Australian border;
thence south to the coast; thence along the coast to
long 123 thence north to the intersection of lat 26;
thence west along lat 26 to the coast.

(v) That area of the State situated between the lat 24 and
a line running east from Carnot Bay to the Northern
Territory Border.

(vi) That area of the State north of a line running east
from Carnot Bay to the Northern Territory Border.

(3) (a) An officer shall be paid a district allowance at the
standard rate prescribed in Column II of Schedule D.—Dis-
trict Allowance of this Award, for the district in which the
officer’s headquarters is located. Provided that where the of-
ficer’s headquarters is situated in a town or place specified in
Column III of Schedule D.- District Allowance of this award,
the officer shall be paid a district allowance at the rate appro-
priate to that town or place as prescribed in Column IV of the
said schedule.

(b) An officer who has a dependant shall be paid double the
district allowance prescribed by paragraph (3)(a) of this clause
for the district, town, or place in which the officer’s headquar-
ters is located.

(c) Where an officer has a partial dependant the total district
allowance payable to the officer shall be the district allowance
prescribed by paragraph (3)(a) of this clause plus an allow-
ance equivalent to the difference between the rate of district or
location allowance the partial dependant receives and the rate
of district or location allowance the partial dependant would
receive if he or she was employed in a full time capacity under
the Award, Agreement or other provision regulating the em-
ployment of the partial dependant.

(d) When an officer is on approved annual recreational leave,
the officer shall for the period of such leave, be paid the dis-
trict allowance to which he or she would ordinarily be entitled.

(e) When an officer is on long service leave or other ap-
proved leave with pay (other than annual recreational leave),
the officer shall only be paid district allowance for the period
of such leave if the officer, dependant/s or partial dependant/s
remain in the district in which the officer’s headquarters are
situated.

(f) When an officer leaves his or her district on duty, pay-
ment of any district allowance to which the officer would
ordinarily be entitled shall cease after the expiration of two
weeks unless the officer’s dependant/s or partial dependant/s
remain in the district or as otherwise approved by the Em-
ployer.

(g) Except as provided in paragraph (3)(f) of this clause, a
district allowance shall be paid to any officer ordinarily enti-
tled thereto in addition to reimbursement of any travelling,
transfer or relieving expenses or camping allowance.

(h) Where an officer whose headquarters is located in a dis-
trict in respect of which no allowance is prescribed in Schedule
D.—District Allowance of this Award, is required to travel or
temporarily reside for any period in excess of one month in
any district or districts in respect of which such allowance is
so payable, then notwithstanding the officer’s entitlement to
any such allowance provided by Clause 30.—Camping Al-
lowance, Clause 38.—Relieving Allowance, Clause 40.—Sea
Going Allowance and Clause 42.—Travelling Allowance of
this award the officer shall be paid for the whole of such a
period a district allowance at the appropriate rate prescribed
by paragraphs (3)(a), (3)(b) or (3)(c) of this clause, for the
district in which the officer spends the greater period of time.

(i) When an officer is provided with free board and lodging
by the employer or a public authority the allowance shall be
reduced to two-thirds of the allowance the officer would ordi-
narily be entitled to under this clause.

(4) Part Time Officers
An officer who is employed on a part time basis shall be

paid a proportion of the appropriate district allowance pay-
able in accordance with the following formula—

Hours worked per fortnight x Appropriate District Allowance
75 1

(5) Adjustment of Rates
The rates expressed in Schedule D.—District Allowance of

this Award shall be adjusted administratively every twelve (12)
months, effective from the first pay period to commence on or
after the first day of July in each year, in accordance with the
official Consumer Price Index (CPI) for Perth, as published
for the preceding 12 months at the end of the March quarter by
the Australian Bureau of Statistics.

Provided that, as agreed between the parties, the (CPI) for
the March 1992 quarter shall be discounted by 1.03%.

The rates agreed, in accordance with the above formula, by
the parties shall then be lodged with the Registrar of the West-
ern Australian Industrial Relations Commission.

32.—DISTURBANCE ALLOWANCE
(1) Where an officer is transferred and incurs expenses in

the areas referred to in subclause (2) of this clause as a result
of that transfer then the officer shall be granted a disturbance
allowance and shall be reimbursed by the department the ac-
tual expenditure incurred upon production of receipts or such
other evidence as may be required.

(2) The disturbance allowance shall include—
(a) Costs incurred for telephone installation at the offic-

er’s new residence provided that the cost of telephone
installation shall be reimbursed only where a tel-
ephone was installed at the officer’s former residence
including departmental accommodation.

(b) Costs incurred with the connection or reconnection
of services to the officer’s household including de-
partmental accommodation for water, gas or
electricity.

(c) costs incurred with the redirection of mail to the of-
ficer’s new residence for a period of no more than
three months.

33.—DIVING ALLOWANCE
(1) An officer who undertakes diving as part of his or her

official duties or as a special duty which is sanctioned by the
Employer of his or her department shall be paid an allowance
as prescribed in Schedule K.—Diving, Flying and Seagoing
Allowance for such diving. This allowance shall be in addi-
tion to any other payment for duties performed.

Provided that such allowance shall be paid only to an officer
engaged on diving when self-contained underwater breathing
apparatus or deep sea diving equipment is used.

34.—FLYING ALLOWANCE
An officer who in the course of his or her official duties is

required to fly in an aircraft other than those used in public air
services, shall be paid an allowance as prescribed in Schedule
K.—Diving, Flying and Seagoing Allowances of this award
for the following duties—

(a) Observation and photographic duties, in a fixed wing
aircraft.

(b) Cloud seeding and fire bombing duties, observation
and photographic duties involving operations in
which fixed wing aircraft are used at heights of less
than 304 metres or in unpressurised aircraft at heights
of more than 3048 metres.

(c) When required to fly in a helicopter on fire bombing
duties, observation and photographic duties or stock
surveillance.

35.—MOTOR VEHICLE ALLOWANCE
For the purposes of this clause the following expressions

shall have the following meanings—
(1) (a) “A year” means 12 months commencing on the 1st

day of July and ending on the 30th day of June next following.
(b) “Metropolitan area” means that area within a radius of

50 kilometres from the Perth City Railway Station.
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(c) “South West land division” means the South West land
division as defined by section 28 of the Land Act, 1933-1972
excluding the area contained within the metropolitan area.

(d) “Rest of the State” means that area south of 23.5 degrees
south latitude, excluding the metropolitan area and the South
West land division.

(e) “Term of Employment” means a requirement made known
to the officer at the time of applying for the position by way of
publication in the advertisement for the position, written ad-
vice to the officer contained in the offer for the position or oral
communication at interview by an interviewing officer and
such requirement is accepted by the officer either in writing or
orally.

(f) “Qualifying Service” shall include all service in posi-
tions where there is a requirement as a term of employment to
supply and maintain a motor vehicle for use on official busi-
ness but shall exclude all absences which effect entitlements
as provided by the schedule attached to Public Service Board
Administrative Instruction 610.

(2) Allowance for Officers required to supply and maintain
a vehicle as a term of employment—

(a) An officer who is required to supply and maintain a
motor vehicle for use when travelling on official busi-
ness as a term of employment shall be reimbursed in
accordance with the appropriate rates set out in
Schedule E.—Motor Vehicle Allowance for journeys
travelled on official business and approved by the
Employer.

(b) An officer who is reimbursed under the provisions
of paragraph (2)(a) will also be subject to the fol-
lowing conditions—

(i) For the purposes of subclause (2) an officer
shall be reimbursed with the appropriate rates
set out in Schedule E.—Motor Vehicle Allow-
ance for the distance travelled from the
officer’s residence to the place of duty and for
the return distance travelled from place of duty
to residence except on a day where the officer
travels direct from residence to headquarters
and return and is not required to use the vehi-
cle on official business during the day.

(ii) Where an officer in the course of a journey
travels through two or more separate areas, re-
imbursement shall be made at the appropriate
rate applicable to each of the areas traversed
as set out in Schedule E.—Motor Vehicle Al-
lowance

(iii) Where an officer does not travel in excess of
4,000 kilometres in a year an allowance cal-
culated by multiplying the appropriate rate per
kilometre by the difference between the ac-
tual distance travelled and 4,000 kilometres
shall be paid to the officer provided that where
the officer has less than 12 months qualifying
service in the year then the 4,000 kilometre
distance will be reduced on a pro rata basis
and the allowance calculated accordingly.

(iv) Where a part-time officer is eligible for the
payment of an allowance under subparagraph
(iii) of this subclause such allowance shall be
calculated on the proportion of total hours
worked in that year by the officer to the an-
nual standard hours had the officer been
employed on a full time basis for the year.

(v) An officer who is required to supply and main-
tain a motor vehicle for use on official business
is excused from this obligation in the event of
his/her vehicle being stolen, consumed by fire,
or suffering a major and unforeseen mechani-
cal breakdown or accident, in which case all
entitlement to reimbursement ceases while the
officer is unable to provide the motor vehicle
or a replacement.

(vi) The Employer may elect to waive the require-
ment that an officer supply and maintain a
motor vehicle for use on official business, but

three months written notice of the intention so
to do shall be given to the officer concerned.

(3) Allowance for officers relieving officers subject to
subclause (2) of this clause

(a) An officer not required to supply and maintain a
motor vehicle as a term of employment who is re-
quired to relieve an officer required to supply and
maintain a motor vehicle as a term of employment
shall be reimbursed all expenses incurred in accord-
ance with the appropriate rates set out in Schedule
E.—Motor Vehicle Allowance for all journeys trav-
elled on official business and approved by the
Employer where the officer is required to use his/her
vehicle on official business whilst carrying out the
relief duties.

(b) For the purposes of paragraph (3)(a) of this clause
an officer shall be reimbursed all expenses incurred
in accordance with the appropriate rates set out in
Schedule E.—Motor Vehicle Allowance for the dis-
tance travelled from the officer’s residence to place
of duty and the return distance travelled from place
of duty to residence except on a day where the of-
ficer travels direct from residence to headquarters
and return and is not required to use the vehicle on
official business during the day.

(c) Where an officer in the course of a journey travels
through two or more separate areas, reimbursement
shall be made at the appropriate rate applicable to
each of the areas traversed as set out in Schedule
E.—Motor Vehicle Allowance

(d) For the purpose of this subclause the allowance pro-
vided in subparagraphs (2)(b)(iii) and (iv) of this
clause shall not apply.

(4) Allowance for other officers using vehicle on official
business.

(a) An officer who is not required to supply and main-
tain a motor vehicle for use when travelling on official
business as a term of employment, but when re-
quested by the Employer voluntarily consents to use
the vehicle shall for journeys travelled on official
business approved by the Employer be reimbursed
all expenses incurred in accordance with the appro-
priate rates set out in Schedule F.—Motor Vehicle
Allowance and Schedule G.—Motor Cycle Allow-
ance

(b) For the purpose of paragraph (4)(a) of this clause an
officer shall not be entitled to reimbursement for any
expenses incurred in respect to the distance between
the officer’s residence and headquarters and the re-
turn distance from headquarters to residence.

(c) Where an officer in the course of a journey travels
through two or more separate areas, reimbursement
shall be made at the appropriate rate if applicable to
each of the areas traversed as set out in Schedule
F.—Motor Vehicle Allowance.

(5) Allowance for towing Departmental caravan or trailer.
In case where officers are required to tow departmental cara-

vans on official business, the additional rate shall be 5.5 cents
per kilometre. When departmental trailers are towed on offi-
cial business the additional rate shall be 3.5 cents per kilometre.

(6) Special Conditions.
Notwithstanding the provisions of Clause 5.—Term of Award

of this Award where the cost of vehicles and petrol increase or
decrease such that a corresponding increase or decrease in the
allowance provided for a vehicle over 1600cc in the metro-
politan area would amount to 0.1 of a cent or greater then the
parties agree that the allowance shall be increased or decreased
accordingly.

36.—PROPERTY ALLOWANCE
(1) For the purposes of this clause the following expressions

shall have the following meanings—
(a) “Agent” means a person carrying on business as an

estate agent in a State or Territory of the Common-
wealth, being, in a case where the law of that State
or Territory provides for the registration or licensing
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of persons who carry on such a business, a person
duly registered or licensed under that law.

(b) “Dependant” in relation to an officer means—
(i) spouse including defacto spouse;

(ii) child/children; or

(iii) other dependant family;
who resides with the officer and who relies on the
officer for support.

(c) “Expenses” in relation to an officer means all costs
incurred by the officer in the following areas—

(i) Legal fees in accordance with the Solicitor’s
Remuneration Order, 1976 as amended and
varied, duly paid to a solicitor or in lieu thereof
fees charged by a settlement agent for profes-
sional costs incurred in respect of the sale or
purchase, the maximum fee to be claimed shall
be as set out under item 8 of the above order.

(ii) Disbursements duly paid to a solicitor or a set-
tlement agent necessarily incurred in respect
of the sale or purchase of the residence.

(iii) Real Estate Agent’s Commission in accord-
ance with that fixed by the Real Estate and
Business Agents Supervisory Board, acting
under Section 61 of the Real Estate and Busi-
ness Agents Act, 1978, duly paid to an agent
for services rendered in the course of and in-
cidental to the sale of the property, the
maximum fee to be claimed shall be fifty per-
cent (50%) as set out under Items 1 or 2—Sales
by Private Treaty or Items 1 or 2—Sales by
Auction of the Maximum Remuneration No-
tice

(iv) Stamp Duty.

(v) Fees paid to the Registrar of Titles or to the
officer performing duties of a like nature and
for the same purpose in another State or Terri-
tory of the Commonwealth.

(vi) Expenses relating to the execution or discharge
of a first mortgage.

(vii) The amount of expenses reasonably incurred
by the officer in advertising the residence for
sale.

(d) “Locality” in relation to an officer means—

(i) Within the metropolitan area, that area within
a radius of fifty (50) kilometres from the Perth
City Railway Station, and

(ii) Outside the metropolitan area, that area within
a radius of fifty (50) kilometres from an offic-
er’s headquarters when they are situated
outside of the metropolitan area.

(e) “Property” shall mean a residence as defined in this
clause including a block of land purchased for the
purpose of erecting a residence thereon to the extent
that it represents a normal urban block of land for
the particular locality.

(f) “Residence” includes any accommodation of a kind
commonly known as a flat or a home unit that is, or
is intended to be, a separate tenement including dwell-
ing house, and the surrounding land, exclusive of
any other commercial property, as would represent a
normal urban block of land for the particular local-
ity.

(g) “Settlement Agent” means a person carrying on busi-
ness as settlement agent in a State or Territory of the
Commonwealth, being, in a case where the law of
that State or Territory provides for the registration or
licensing of persons who carry on such a business, a
person duly registered or licensed under the law.

(2) When an officer is transferred from one locality to an-
other in the public interest or in the ordinary course of
promotion or transfer, or on account of illness due to causes
over which the officer has no control, the officer shall be

entitled to be paid a property allowance for reimbursement of
expenses incurred by the officer—

(a) In the sale of residence in the officer’s former local-
ity, which, at the date on which the officer received
notice of transfer to a new locality—

(i) the officer owned and occupied; or

(ii) the officer was purchasing under a contract of
sale providing for vacant possession; or

(iii) the officer was constructing for the officer’s
own permanent occupation, on completion of
construction; and

(b) In the purchase of a residence or land for the pur-
pose of erecting a residence thereon for the officer’s
own permanent occupation in the new locality.

(3) An officer shall be reimbursed such following expenses
as are incurred in relation to the sale of a residence—

(a) If the officer engaged an agent to sell the residence
on the officer’s behalf—50 percent of the amount of
the commission paid to the agent in respect of the
sale of the residence;

(b) if a solicitor was engaged to act for the officer in
connection with the sale of the residence—the
amount of the professional costs and disbursements
necessarily incurred and paid to the solicitor in re-
spect of the sale of the residence;

(c) if the land on which the residence is created was sub-
ject to a first mortgage and that mortgage was
discharged on the sale, then an officer shall, if, in a
case where a solicitor acted for the mortgagee in re-
spect of the discharge of the mortgage and the officer
is required to pay the amount of professional costs
and disbursements necessarily incurred by the mort-
gagee in respect of the discharge of the
mortgage—the amount so paid by the officer;

(d) if the officer did not engage an agent to sell the resi-
dence on his or her behalf—the amount of the
expenses reasonably incurred by the officer in ad-
vertising the residence for sale.

(4) An officer shall be reimbursed such following expenses
as are incurred in relation to the purchase of a residence—

(a) if a solicitor or settlement agent was engaged to act
for the officer in connection with the purchase of the
residence—the amount of the professional costs and
disbursements necessarily incurred are paid to the
solicitor or settlement agent in respect of the pur-
chase of the residence;

(b) if the officer mortgaged the land on which the resi-
dence was erected in conjunction with the purchase
of the residence, then an officer shall, if, in a case
where a solicitor acted for the mortgagee and the
officer is required to pay and has paid the amount of
the professional costs and disbursements (including
valuation fees but not a procuration fee payable in
connection with the mortgage) necessarily incurred
by the mortgagee in respect of the mortgage—the
amount so paid by the officer;

(c) if the officer did not engage a solicitor or settlement
agent to act for the officer in connection with the
purchase or such a mortgage—the amount of the
expenses reasonably incurred by the officer in con-
nection with the purchase or the mortgage, as the
case may be, other than a procuration fee paid by the
officer in connection with the mortgage.

(5) An officer is not entitled to be paid a property allowance
under paragraph (2)(b) of this clause unless the officer is enti-
tled to be paid a property allowance under paragraph (2)(a) of
this clause, provided that the Employer may approve the pay-
ment of a property allowance under paragraph (2)(b) of this
clause to an officer who is not entitled to be paid a property
allowance under paragraph (2)(a) of this clause if the Employer
is satisfied that it was necessary for the officer to purchase a
residence or land for the purpose of erecting a residence thereon
in the officer’s new locality because of the officer’s transfer
from the former locality.
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(6) For the purpose of this Award it is immaterial that the
ownership, sale or purchase is carried out on behalf of an of-
ficer who owns solely, jointly or in common with—

(a) the officer’s spouse, or
(b) a dependant relative, or
(c) the officer’s spouse and a dependant relative.

(7) Where an officer sells or purchases a residence jointly or
in common with another person—not being a person referred
to in subclause (6) of this clause the officer shall be paid only
the proportion of the expenses for which the officer is respon-
sible.

(8) An application by an officer for a property allowance
shall be accompanied by evidence of the payment by the of-
ficer of the expenses, being evidence that is satisfactory to the
Employer.

(9) Notwithstanding the foregoing provisions, an officer is
not entitled to the payment of a property allowance—

(a) In respect of a sale or purchase prescribed in
subclause (2) of this clause which is effected—

(i) more than twelve months after the date on
which the officer took up duty in the new lo-
cality; or

(ii) after the date on which the office received no-
tification of being transferred back to the
former locality;

Provided that the Employer may, in exceptional cir-
cumstances, grant an extension of time for such
period as is deemed reasonable.

(b) Where the officer is transferred from one locality to
another solely at the officer’s own request or on ac-
count of misconduct.

37.—PROTECTIVE CLOTHING ALLOWANCE
An officer engaged on work which requires the provision of

protective clothing shall be—
(a) Provided with the requisite protective clothing, with

the laundering costs for such protective clothing be-
ing at the expense of the department; or

(b) Provided with an annual allowance, as agreed be-
tween the Unions and employer, which shall
incorporate the cost of purchase and laundry of the
requisite protective clothing.

Provided that nothing contained in this clause shall affect
the obligations of the department to provide clothing pursuant
to the Occupational Safety and Health Act 1984.

38.—RELIEVING ALLOWANCE
An officer who is required to take up duty away from head-

quarters on relief duty or to perform special duty, and
necessarily resides temporarily away from the officer’s usual
place of residence shall be reimbursed reasonable expenses
on the following basis—

(1) Where the officer—
is supplied with accommodation and meals free of
charge, or
is accommodated at a government institution, hostel
or similar establishment and supplied with meals,
reimbursement shall be in accordance with the rates
prescribed in Column A, Items (1), (2) or (3) of
Schedule I.—Travelling, Transfer and Relieving Al-
lowance.

(2) Where officers are fully responsible for their own ac-
commodation, meals and incidental expenses and hotel or motel
accommodation is utilised—

(a) For the first forty-two (42) days after arrival at the
new locality reimbursement shall be in accordance
with the rates prescribed in Column A, Items (4) to
(8) of Schedule I.—Travelling, Transfer and Reliev-
ing Allowance.

(b) For periods in excess of forty-two (42) days after
arrival in the new locality reimbursement shall be in
accordance with the rates prescribed in Column B,
Items (4) to (8) of Schedule I.—Travelling, Transfer
and Relieving Allowance for officers with depend-
ants or Column C, Items (4) to (8) of Schedule

I.—Travelling, Transfer and Relieving Allowance for
other officers: Provided that the period of reimburse-
ment under this subclause shall not exceed forty-nine
(49) days without the approval of the Employer.

(3) Where officers are fully responsible for their own ac-
commodation, meal and incidental expenses and other than
hotel or motel accommodation is utilised reimbursement shall
be in accordance with the rates prescribed in Column A, Items
(9), (10) or (11) of Schedule I.—Travelling, Transfer and Re-
lieving Allowance.

(4) If an officer whose normal duties do not involve camp
accommodation is required to relieve or perform special duty
resulting in a stay at a camp, the officer shall be paid camping
allowance for the duration of the period spent in camp, and in
addition, shall be paid a lump sum of $124.00 to cover inci-
dental personal expenses: Provided that an officer shall receive
no more than one lump sum of $124.00 in any one period of
three (3) years.

(5) Reimbursement of expenses shall not be suspended should
an officer become ill whilst on relief duty, provided leave for
the period of such illness is approved in accordance with the
provisions of this Award and the officer continues to incur
accommodation, meal and incidental expenses.

(6) When an officer who is required to relieve or perform
special duties in accordance with the preamble of this clause
is authorised by the Employer to travel to the new locality in
the officer’s own motor vehicle, reimbursement for the return
journey shall be as follows—

(a) Where the officer will be required to maintain a motor
vehicle for the performance of the relieving or spe-
cial duties, reimbursement shall be in accordance with
the appropriate rate prescribed by subclause (2) of
Clause 35.—Motor Vehicle Allowance of this award.

(b) Where the officer will not be required to maintain a
motor vehicle for the performance of the relieving
or special duties reimbursement shall be on the basis
of one half (½) of the appropriate rate prescribed by
subclause (2) of Clause 35.—Motor Vehicle Allow-
ance of this award. Provided that the maximum
amount of reimbursement shall not exceed the cost
of the fare by public conveyance which otherwise
would be utilised for such return journey.

(7) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred, an appropriate rate of reimbursement shall be
determined by the Employer.

(8) The provisions of Clause 42.—Travelling Allowance shall
not operate concurrently with the provisions of this clause to
permit an officer to be paid allowances in respect of both trav-
elling and relieving expenses for the same period: Provided
that where an officer is required to travel on official business
which involves an overnight stay away from the officer’s tem-
porary headquarters the Employer may extend the periods
specified in subclause (2) of this clause by the time spent in
travelling.

(9) An officer who is directed to relieve another officer or to
perform special duty away from the officer’s usual headquar-
ters and is not required to reside temporarily away from his or
her usual place of residence shall, if the officer is not in re-
ceipt of a higher duties or special allowance for such work, be
reimbursed the amount of additional fares paid by the officer
travelling by public transport to and from the place of tempo-
rary duty.

39.—REMOVAL ALLOWANCE
(1) When an officer is transferred in the public interest, or in

the ordinary course of promotion or transfer, or on account of
illness due to causes over which the officer has no control, the
officer shall be reimbursed—

(a) The actual reasonable cost of conveyance of the of-
ficer and dependants.

(b) The actual cost (including insurance) of the convey-
ance of an officer’s household furniture effects and
appliances up to a maximum volume of 35 cubic
metres, provided that a larger volume may be ap-
proved by the Employer in special cases.
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(c) An allowance of $506 for accelerated depreciation
and extra wear and tear on furniture, effects and ap-
pliances for each occasion that an officer is required
to transport his or her furniture, effects and appli-
ances provided that the Employer is satisfied that
the value of household furniture, effects and appli-
ances moved by the officer is at least$3.031.00.

(d) Reimbursement of reasonable expenses in kennel-
ling and transporting of domestic pet or pets up to a
maximum amount of $133.00.
Pets are defined as dogs, cats, birds or other domes-
tic animals kept by the officer or the officer’s
dependants for the purpose of household enjoyment.
Pets do not include domesticated livestock, native
animals nor equine animals.

(2) An officer who is transferred solely at his or her own
request or on account of misconduct must bear the whole cost
of removal unless otherwise determined by employer prior to
removal.

(3) An officer shall be reimbursed the full freight charges
necessarily incurred in respect of the removal of the officer’s
motor vehicle. If authorised by the Employer to travel to a
new locality in the officer’s own motor vehicle, reimburse-
ment shall be as follows—

(a) Where the officer will be required to maintain a motor
vehicle for use on official business at the new head-
quarters, reimbursement for the distance necessarily
travelled shall be on the basis of the appropriate rate
prescribed by subclause (2) of Clause 35.—Motor
Vehicle Allowance of this Award.

(b) Where the officer will not be required to maintain a
motor vehicle for use on official business at the new
headquarters reimbursement for the distance neces-
sarily travelled shall be on the basis of one half (½)
of the appropriate rate prescribed by subclause (3)
of Clause 35.—Motor Vehicle Allowance of this
Award.

(4) The officer shall, before removal is undertaken obtain
quotes from at least two carriers which shall be submitted to
the Employer, who may authorise the acceptance of the more
suitable: Provided that payment for a volume amount beyond
35 cubic metres by a department is not to occur without the
prior written approval of the Employer.

(5) The Employer may, in lieu of conveyance, authorise pay-
ment to compensate for any loss in any case where an officer,
with prior approval of the Employer, disposes of his or her
household furniture effects and appliances instead of remov-
ing them to the new headquarters: Provided that such payments
shall not exceed the sum which would have been paid if the
officer’s household furniture effects and appliances had been
removed by the cheapest method of transport available and
the volume was 35 cubic metres.

(6) Where an officer is transferred to government owned or
private rental accommodation, where furniture is provided,
and as a consequence the officer is obliged to store furniture,
the officer shall be reimbursed the actual cost of such storage
up to a maximum allowance of $941.00 per annum. Actual
cost is deemed to include the premium for adequate insurance
coverage for the value of the furniture stored. An allowance
under this subclause shall not be paid for a period in excess of
four years without the approval of the employer.

(7) Receipts must be produced for all sums claimed.
(8) New appointees to the public service shall be entitled to

receive the benefits of this clause if they are required by the
employer to participate in any training course prior to being
posted to their respective positions in the service. This entitle-
ment shall only be available to officers who have completed
their training and who incur costs when moving to their first
posting.

40.—SEA GOING ALLOWANCE
(1) Victualling Allowance—Government Vessels.

(a) An officer who is required to live on board a vessel
and is necessarily absent from his or her usual place
of residence overnight, shall be paid a victualling
allowance as prescribed in Schedule K.—Diving,

Flying and Seagoing Allowance to cover victualling
and all incidents of employment other than overtime.

(b) The daily allowance shall be paid for each day ex-
ceeding eight hours spent on board a vessel, provided
that one half of the allowance shall be paid for any
part of a day not exceeding eight hours.

(2) Victualling Allowance—Non Government Vessels.
(a) Charges for victualling levied on an officer when

accommodated on other than a government vessel
shall be met by the Department and the victualling
allowance referred to in subclause (1) of this clause
shall not be payable.

(b) Subject to the decision of the Employer that the dif-
ficulties of living on board the non government vessel
are greater than those normally encountered on a
government vessel, an allowance as prescribed in
Schedule K.—Diving, Flying and Seagoing Allow-
ance for each occasion on which the officer is
accommodated overnight, shall be paid.

(3) Hard Living Allowance—All Vessels.
To compensate for difficulties associated with living in small

vessels at sea an allowance as prescribed in Schedule K.—
Diving, Flying and Seagoing Allowance shall be paid to officers
for every hour spent at sea in excess of 36 consecutive hours
on a single trip.

(4) An officer in receipt of an allowance prescribed by this
clause shall not receive payment of allowances prescribed in
Clause 38.—Relieving Allowance or Clause 42.—Travelling
Allowance of this Award.

41.—TRANSFER ALLOWANCE
(1) Subject to subclauses (2) and (5) of this clause an officer

who is transferred to a new locality in the public interest, or in
the ordinary course of promotion or transfer, or on account of
illness due to causes over which the officer has no control,
shall be paid at the rates prescribed in Column A, Item (4), (5)
or (6) of Schedule I.—Travelling, Transfer and Relieving Al-
lowance for a period of 14 days after arrival at new headquarters
within Western Australia or Column A, Items (7) and (8) of
Schedule I.—Travelling, Transfer and Relieving Allowance
for a period of 21 days after arrival at a new headquarters in
another State of Australia: Provided that if an officer is re-
quired to travel on official business during the said periods,
such period will be extended by the time spent in travelling.
Under no circumstances, however, shall the provisions of this
subclause operate concurrently with those of Clause 42.—Trav-
elling Allowance of this award to permit an officer to be paid
allowances in respect of both travelling and transfer expenses
for the same period.

(2) Prior to the payment of an allowance specified in
subclause (1) of this clause, the Employer shall—

(a) Require the officer to certify that permanent accom-
modation has not been arranged or is not available
from the date of transfer. In the event that permanent
accommodation is to be immediately available, no
allowance is payable; and

(b) Require the officer to advise the Department that
should permanent accommodation be arranged or be-
come available within the prescribed allowance
periods, the officer shall refund the pro rata amount
of the allowance for that period the occupancy in
permanent accommodation takes place prior to the
completion of the prescribed allowance periods.

Provided also that should an occupancy date which falls
within the specified allowance periods be notified to the De-
partment prior to the officer’s transfer, the payment of a pro
rata amount of the allowance should be made in lieu of the full
amount.

(3) If an officer is unable to obtain reasonable accommoda-
tion for the transfer of his or her home within the prescribed
period referred to in subclause (1) of this clause and the Em-
ployer is satisfied that the officer has taken all possible steps
to secure reasonable accommodation, such officer shall, after
the expiration of the prescribed period to be paid in accord-
ance with the rates prescribed by Column B, Items (4), (5),
(6), (7) or (8) of Schedule I.—Travelling, Transfer and Re-
lieving Allowance as the case may require, until such time as
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the officer has secured reasonable accommodation: Provided
that the period of reimbursement under this subclause shall
not exceed 77 days without the approval of the Employer.

(4) When it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred by an officer on transfer, an appropriate rate of
reimbursement shall be determined by the Employer.

(5) An officer who is transferred to departmental accommo-
dation shall not be entitled to reimbursement under this clause:
Provided that—

(a) where entry into departmental accommodation is
delayed through circumstances beyond the officer’s
control an officer may, subject to the production of
receipts, be reimbursed actual reasonable accommo-
dation and meal expenses for the officer and
dependants less a deduction for normal living ex-
penses prescribed in Column A, Items (15) and (16)
of Schedule I.—Travelling, Transfer and Relieving
Allowance.
and provided that—

(b) if any costs are incurred under subclause (2) of Clause
32.—Disturbance Allowance of this Award they shall
be reimbursed by the department.

42.—TRAVELLING ALLOWANCE
An officer who travels on official business shall be reim-

bursed reasonable expenses on the following basis—
(1) When a trip necessitates an overnight stay away from

headquarters and the officer—
is supplied with accommodation and meals free of
charge; or
attends a course, conference, etc., where the fee paid
includes accommodation and meals; or
travels by rail and is provided with a sleeping berth
and meals; or
is accommodated at a Government institution, hos-
tel or similar establishment and supplied with meals;
reimbursement shall be in accordance with the rates
prescribed in Column A, Items (1), (2) or (3) of
Schedule I.—Travelling, Transfer and Relieving Al-
lowance.

(2) When a trip necessitates an overnight stay away from
headquarters and the officer is fully responsible for his or her
own accommodation, meals and incidental expenses—

(a) where hotel or motel accommodation is utilised re-
imbursement shall be in accordance with the rates
prescribed in Column A, Items (4) to (8) of Sched-
ule I.—Travelling, Transfer and Relieving
Allowance; and

(b) where other than hotel or motel accommodation is
utilised reimbursement shall be in accordance with
the rates prescribed in Column A, Items (9), (10) or
(11) of Schedule I.—Travelling, Transfer and Re-
lieving Allowance.

(3) When a trip necessitates an overnight stay away from
headquarters and accommodation only is provided at no charge
to the officer, reimbursement shall be made in accordance with
the rates prescribed in Column A, Items 1, 2 or 3 and Items 12,
13 or 14 of Schedule I.—Travelling, Transfer and Relieving
Allowance subject to the employees’ certification that each
meal claimed was actually purchased.

(4) To calculate reimbursement under subclauses (1) and (2)
of this clause for a part of a day, the following formula shall
apply—

(a) If departure from headquarters is—
before 8.00am—100% of the daily rate.
8.00am or later but prior to 1.00pm—90% of the daily
rate.
1.00pm or later but prior to 6.00pm—75% of the
daily rate.
6.00pm or later—50% of the daily rate.

(b) If arrival back at headquarters is—
8.00am or later but prior to 1.00pm—10% of the daily
rate.

1.00pm or later but prior to 6.00pm—25% of the
daily rate.
6.00pm or later but prior to 11.00pm—50% of the
daily rate.
11.00pm or later—100% of the daily rate.

(5) When an officer travels to a place outside a radius of
fifty (50) kilometres measured from the officer’s headquar-
ters, and the trip does not involve an overnight stay away from
headquarters, reimbursement for all meals claimed shall be at
the rates set out in Column A, Items (12) or (13) of Schedule
I.—Travelling, Transfer and Relieving Allowance subject to
the officer’s certification that each meal claimed was actually
purchased: Provided that when an officer departs from head-
quarters before 8.00am and does not arrive back at headquarters
until after 11.00pm on the same day the officer shall be paid at
the appropriate rate prescribed in Column A, Items (4) to (8)
of Schedule I.—Travelling, Transfer and Relieving Allowance.

(6) When it can be shown to the satisfaction of the Employer
by the production of receipts that reimbursement in accord-
ance with Schedule I.—Travelling, Transfer and Relieving
Allowance does not cover an officer’s reasonable expenses
for a whole trip the officer shall be reimbursed the excess ex-
penditure.

(7) In addition to the rates contained in Schedule I.—Trav-
elling, Transfer and Relieving Allowance an officer shall be
reimbursed reasonable incidental expenses such as train, bus
and taxi fares, official telephone calls, laundry and dry clean-
ing expenses, on production of receipts.

(8) If on account of lack of suitable transport facilities an
officer necessarily engages reasonable accommodation for the
night prior to commencing travelling on early morning trans-
port the officer shall be reimbursed the actual cost of such
accommodation.

(9) Reimbursement of expenses shall not be suspended should
an officer become ill whilst travelling, provided leave for the
period of such illness is approved in accordance with provi-
sions of Clause 22.—Sick Leave of this award, and the officer
continues to incur accommodation, meal and incidental ex-
penses.

(10) Reimbursement claims for travelling in excess of 14
days in one month shall not be passed for payment by a certi-
fying officer unless the Employer has endorsed the account.

(11) An officer who is relieving at or temporarily transferred
to any place within a radius of fifty (50) kilometres measured
from the officer’s headquarters shall not be reimbursed the
cost of midday meals purchased, but an officer travelling on
duty within that area which requires absence from the offic-
er’s headquarters over the usual midday meal period shall be
paid at the rate prescribed by Item 17 of Schedule I.—Travel-
ling, Transfer and Relieving Allowance for each meal
necessarily purchased, provided that—

(a) such travelling is not a normal feature in the per-
formance of the officer’s duties; and

(b) such travelling is not within the suburb in which the
officer resides; and

(c) the officer’s total reimbursement under this subclause
for any one pay period shall not exceed the amount
prescribed by Item (18) of Schedule I.—Travelling,
Transfer and Relieving Allowance.

43.—WEEKEND ABSENCE FROM RESIDENCE
(1) An officer who is temporarily absent from his or her

normal headquarters on relieving duty or travelling on official
business outside a radius of three hundred and twenty (320)
kilometres measured from the normal headquarters and is nec-
essarily absent from his or her residence and separated from
dependants, shall be granted an additional day’s leave for every
group of three (3) consecutive weekends so absent, provided
that each weekend shall be counted as a member of only one
group. Provided that—

(a) the relief duty or travelling on official business is
within Australia and the officer is not directed to work
on the weekend by the Employer;

(b) an additional day’s leave shall not be allowed if the
Employer has approved the officer’s dependants ac-
companying the officer during the period of relief or
travelling;
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(c) additional leave under this subclause shall be com-
menced within one (1) month of the period of relief
duty or travelling being completed unless the Em-
ployer approves otherwise;

(d) the annual leave loading provided by Clause 19.—
Annual Leave of this Award shall not apply to any
leave entitlements under this clause.

(2) Officers who are temporarily absent from their normal
headquarters on relieving duty or travelling on official busi-
ness outside a radius of three hundred and twenty (320) and
up to four hundred (400) kilometres measured from the nor-
mal headquarters, may elect to have the benefit of concessions
provided by subclause (3) of this clause in lieu of those pro-
vided by subclause (1) of this clause. Kalgoorlie, Albany and
Geraldton shall be regarded as being within a radius of four
hundred (400) kilometres for the purpose of this subclause in
the case of an officer resident in the Metropolitan Area.

(3) Officers who are temporarily absent from their normal
headquarters on relieving duty or travelling on official busi-
ness within a radius of three hundred and twenty (320)
kilometres measured from the officer’s headquarters, and such
relief duty or travel would normally necessitate the officer being
absent from his or her residence for a weekend, shall be al-
lowed to return to such residence for the weekend. Provided
that—

(a) An officer who is directed to work on a weekend by
the Employer shall not be entitled to the concessions;

(b) All travelling to and from the officer’s residence shall
be undertaken outside of the hours of duty prescribed
by Clause 16.—Hours.

(c) An officer who has obtained the approval of the
Employer for dependants to accompany the officer
during the period of relief or travelling shall not be
entitled to the concessions provided by this subclause;

(d) When an officer is authorised by the Employer to
use his or her own motor vehicle to travel to the lo-
cality where the relief duty is being performed or
when travelling on official business the officer shall
be reimbursed on the basis of one half (½) of the
appropriate rate prescribed by subclause (3) of Clause
35.—Motor Vehicle Allowance of this Award for the
journey to the officer’s residence for the weekend
and the return to the place of relief duty: Provided
that the maximum amount of reimbursement shall
not exceed the cost of the rail or bus fare by public
conveyance which otherwise would be utilised for
such journey and payment shall be made only to the
owner of such vehicle;

(e) When an officer has been authorised by the Employer
to use a government motor vehicle in connection with
the relief duty or travelling on official business, the
officer shall be allowed to use that vehicle for the
purpose of returning to his or her residence for the
weekend;

(f) An officer who does not use his or her own vehicle
or a government motor vehicle as provided by para-
graphs (d) and (e) of this subclause, shall be
reimbursed the cost of the fare by public convey-
ance by road or rail for the journey to and from the
officer’s residence for the weekend;

(g) An officer who does not make use of the provision
of this subclause shall be paid travelling allowance
or relieving allowance as the case may require in
accordance with the provisions of Clause 38.—Re-
lieving Allowance or Clause 42.—Travelling
Allowance of this Award.

(h) Officers who return to their residence for the week-
end in accordance with the provisions of this
subclause shall not be entitled to the reimbursement
of any expenses allowed by Clause 38.—Relieving
Allowance and Clause 42.—Travelling Allowance
of this Award during the period from the time when
the officer returns to his or her residence to the time
of departing from such residence to travel to resume
duty at the place away from the residence.

44.—PRESERVATION OF RIGHTS
Nothing herein contained shall enable the employer to re-

duce the salary of, or the conditions of work applied to, any
officer employed under this Award at the effective date of this
Award, who was being paid a higher rate of salary than the
minimum prescribed in this Award or was being accorded a
benefit superior to any herein prescribed as a condition of work.

45.—TIME AND SALARIES RECORD
(1) The employer shall keep or cause to be kept a time and

salaries record showing—
(a) the name of each officer;
(b) the nature of the work performed;
(c) the hours worked each day;
(d) the salary, allowances and overtime paid to each of-

ficer.
Any system of automatic recording by means of machines
shall be deemed to comply with the provision to the ex-
tent of the information recorded.

(2) (a) The time and salary record shall on demand be pro-
duced for inspection by the General Secretary or duly accredited
official of the relevant union during the employer’s usual of-
fice hours and when necessary the duly accredited official of
the relevant union may take a copy of the record.

(b) The Association shall—
(i) give prior notification to the employer on when it

proposes to inspect the record;
(ii) not conduct interviews during normal working hours

in circumstances which will result in the employer’s
business being unduly interrupted or otherwise ham-
pered; and

(iii) treat with confidentiality any information obtained
from time and salary records.

(c) The employer’s office shall be deemed to be a conven-
ient place for the purposes of inspecting records and if for any
reason the time and salary record is not available when the
duly accredited official of the relevant union calls to inspect
it, the record will be made available for inspection at a mutu-
ally convenient time at the employer’s office.

(d) If the employer maintains a personal or other file on an
employee subject to the employer’s convenience, the employee
shall be entitled to examine all material maintained on that
file.

46.—NOTIFICATION OF CHANGE
(1) (a) Where an employer has made a definite decision to

introduce major changes in production, programme, organisa-
tion, structure or technology that are likely to have significant
effects on officers, the employer shall notify the officers who
may be affected by the proposed changes and the Unions.

(b) For the purpose of this clause “significant effects” in-
clude termination of employment; major changes in the
composition , operation or size of the employer’s workforce
or in the skills required; elimination or diminution of job op-
portunities, promotion opportunities or job tenure; the alteration
of hours of work; the need for retraining or transfer of officers
to other work or locations and restructuring of jobs.

Provided that where this Award or any other Award or Agree-
ment makes provision for alteration of any of the matters
referred to in this clause an alteration shall be deemed not to
have significant effect.

(2) (a) The employer shall discuss with the officers affected
and the Unions, inter alia, the introduction of the changes re-
ferred to in subclause (1) of this clause, the effects the changes
are likely to have on officers, measures to avert or mitigate the
adverse effects of such changes on officers and shall give
prompt consideration to matters raised by the officers and/or
the Unions in relation to the changes.

(b) The discussion shall commence as early as practicable
after a firm decision has been made by the employer to make
the changes referred to in subclause (1) of this clause, unless
by prior arrangement, the Unions is represented on the body
formulating recommendations for change to be considered by
the employer.

(c) For the purposes of such discussion an employer shall
provide to the officers concerned and the Unions all relevant
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information about the changes including the nature of the
changes proposed, the expected effects of the changes on of-
ficers and any other matters likely to affect officers. Provided
that any employer shall not be required to disclose confiden-
tial information, the disclosure of which would be inimical to
the employer’s interests.

47.—RIGHT OF ENTRY
Consistent with the terms of the Labour Relations Legisla-

tion Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial
Relations Act a representative of the Union shall not exercise
the rights under this clause with respect to entering any part of
the premises of the employer unless the employer is the em-
ployer, or former employer of a member of the Union.

The General Secretary/Secretary of the Union or a duly au-
thorised representative shall on notification to the employer
have the right to enter the employer’s premises during work-
ing hours, including meal breaks, for the purpose of discussing
with officers covered by this Award, the legitimate business of
the Union or for the purpose of investigating complaints con-
cerning the application of this Award, but shall in no way
unduly interfere with the work of officers.

48.—COPIES OF AWARD
Every officer shall be entitled to have access to a copy of

this Award. Sufficient copies shall be made available by the
employer for this purpose.

49.—ESTABLISHMENT OF CONSULTATIVE
MECHANISMS

The parties to this award or agreement are required to estab-
lish a consultative mechanism/s and procedures appropriate to
their size, structure and needs, for consultation and negotia-
tion on matters affecting the efficiency and productivity of the
Public Sector.

50.—AWARD MODERNISATION
(1) The parties are committed to modernising the terms of

the Award so that it provides for more flexible and efficient
working arrangements, enhances productivity, improves the
quality of working life, skills and job satisfaction and assists
positively in the restructuring process.

(2) In conjunction with testing the current Award structure
the Parties are prepared to discuss all matters raised by the
Parties for increased flexibility and efficiency. As such, any
discussions between the Parties must be premised on the un-
derstanding that—

(a) the majority of employees employed in the section,
branch or division must genuinely agree;

(b) no employee will suffer a reduction in ordinary earn-
ings as a result of the change;

(c) the Unions must be party to the agreement, in par-
ticular, where the employees at any section, branch
or division are holding discussions which would re-
quire any award variation. The Unions shall be invited
to participate;

(d) the Unions shall not unreasonably oppose any agree-
ment;

(e) subject to the provision of this award, any agreement
reached may require ratification by the Commission.

(3) Should an agreement be reached pursuant to subclause
(2) of this clause and that agreement requires an award varia-
tion, no party will oppose the award variation.

(4) There shall be no limitation on any award matter being
raised for discussion.

51.—SPECIAL CONDITIONS
Nothing in this Award shall be construed so as to take away

from the Unions the right to make a claim in respect of a spe-
cific occupational group covered by this Award.

52.—TRANSITION
For the purposes of this clause “the Agreement” shall mean

the Public Services Salaries Agreement 1985.
(a) Maintenance of Salary—

Where an Officer’s position is downgraded or the
maximum salary is reduced as a result of the intro-
duction of the Agreement, the following shall apply—

“All Officers appointed to a classification or
level prior to the date of implementation of

the Agreement, will progress through the sal-
ary ranges (as adjusted by general salary
movements) applicable to that classification
or level irrespective of the level determined
by the position data form.”

(b) Placement of Officers—
(i) Officers classified C-IV prior to the operation

of the Agreement shall maintain their existing
salary and incremental date under the Agree-
ment.

(ii) Officers classified C-V or C-VI prior to the
operation of the Agreement shall be classified
level 1 under the Agreement on the following
basis—

(a) Under 21 years of age—age to age.
(b) Officers 21 years of age and older—

salary on promotion.
(iii) Officers who are not qualified for promotion

and whose salary ranges prior to the operation
of the Agreement were in excess of the 24 year
old rate of Salary for level 1 under the Agree-
ment shall be entitled to progress through the
level 1 range. Provided that this provision shall
also apply to officers classified C-III-1 prior
to the date of operation of the Agreement.

(c) Service Allowance—
Officers classified C-IV and C-II-1 prior to the op-
eration of the Agreement shall be entitled to progress
to the first two points of level 2 under the Agree-
ment in accordance with the provisions of Clauses
7(b), 9(d) (e) and (f) of the Public Service Adminis-
trative and Clerical Divisions Salaries Award 1982
No. 1 of 1982.

(d) Efficiency and Personal Allowances—
Officers in receipt of efficiency and personal allow-
ances at the date of operation of the Agreement shall
have the allowances included as salary when deter-
mining placement under the Agreement.

(e) Qualification Allowance—
(i) Officers in receipt of a qualifications allow-

ance at the date of operation of the Agreement
or who would have become entitled to such
allowance, or increase in such allowance, pur-
suant to the provisions contained in Clause 13
of the Public Service Administrative and Cleri-
cal Divisions Salaries Award 1982, No. 1 of
1982, as a result of studies completed in the
1985 calendar year, shall continue to receive
or be granted such allowance, or increase in
allowance provided that such allowance shall
be reduced or ceased in accordance with the
following—

Annual Annual
Allowance Allowance
Diplomates Graduates

and Associates
$ $

Up to and including Level 3, min 200 300
Level 3, 2nd and 3rd increments 100 200
Level 3 max Nil 100
Level 4 and above Nil Nil

(ii) Officers who are not entitled to a qualifica-
tion allowance pursuant to subparagraph (i)
of this Subclause or who attain a higher quali-
fication subsequently shall not be entitled to
receive an allowance or increase in the allow-
ance.

(f) Officer Supporting Dependents Allowance—
(i) Officers previously classified C-IV, G-VII, G-

X or, G-XIII who were in receipt of an
allowance of one increment for wholly or sub-
stantially supporting a spouse and/or
dependent relatives prior to the date of opera-
tion of the Agreement shall, if classified Level
1 under the Agreement, continue to receive
such allowance of one increment whilst wholly
or substantially supporting a spouse and/or
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dependent relative. Provided that the maxi-
mum remuneration inclusive of such
allowance shall be the rate of pay at age 29 or
ninth year of adult service in respect of an of-
ficer who is deemed qualified for promotion
by the Commission or, age 24 or fourth year
of adult service in respect of officers not
deemed qualified for promotion.

(ii) Payment of the Officer Supporting Dependents
Allowance shall cease should an officer be
promoted or reclassified above level 1.

(iii) This provision shall not apply to any officer
who was not in receipt of the Officer Support-
ing Dependents Allowance at the operative
date of the Agreement.

(g) Higher Duties—
(i) Officers classified CIV, who were acting in a

C- II-1 position immediately prior to the date
of operation of the Agreement, and who had
been so acting for in excess of twelve (12)
months in the preceding eighteen (18) months,
shall be deemed appointed to that level, pro-
vided that the position has not been advertised
and/or is the subject of a Promotion Appeal.

(ii) Where an officer was acting in a position clas-
sified higher than his/her substantive position
prior to the introduction of the Agreement and
who continued to act in the same position at
the operative date of the Agreement, the of-
ficer shall receive higher duties allowance
equivalent to the salary that would have been
payable to the permanent occupant.
Provided that should the officer cease to act in
that higher classified position, any future pe-
riods of acting in the same position or other
positions classified higher than the officer’s
substantive classification shall be paid a higher
duties allowance in accordance with Clause 4
(f) of the Public Service Allowance (Higher
Duties) Award 1981.

(h) Incremental Dates—
(i) Where an Officer is in receipt of a salary that

equates to a salary under the Agreement and
the officer is classified at that level, the of-
ficer will remain on that salary and retain his/
her current incremental date.

(ii) An officer in receipt of a salary which does
not equate to a salary under the Agreement
shall be placed on the nearest salary point
higher at the date of operation of the Agree-
ment, which shall become the officer’s new
incremental date.

(i) Drafting and Library Assistants—
(i) Drafting Assistants employed prior to the date

of operation of the Agreement shall be placed
at the same or nearest salary point higher in
level 1 or 2 under the Agreement. Provided
that all Drafting Assistants employed prior to
the date of operation of the Agreement shall
be allowed to progress to the first two incre-
ments of Level 2 under the Agreement subject
to the provisions of Regulation 5 of the Public
Service Act 1978—1985 without the need for
qualifications.
This provision shall not apply to Officers ap-
pointed on or after the operative date of the
Agreement.

(ii) Library Assistants employed prior to the date
of operation of the Agreement shall be placed
at the same or nearest salary point higher in
level 1 or 2 under the Agreement. Provided
that all Library Assistants employed prior to
the date of operation of the Agreement shall
be allowed to progress to the first increment
of level 2 under the Agreement subject to the
provisions of Regulation 5 of the Public Serv-
ice Act 1978—1985, without the need for
qualifications.

This provision shall not apply to Officers ap-
pointed on or after the operative date of the
Agreement.

(j) Draftsperson—
(i) An Architectural and Engineering

Draftsperson employed prior to the operation
of the Agreement who holds an appropriate
Diploma or equivalent qualification approved
by the Commission shall, where relevant, upon
becoming entitled to progression to the Eighth
year increment of the Level 2/3 under the
Agreement, be advanced to the maximum of
the Level 2/3 under the Agreement.
This provision shall not apply to officers ap-
pointed on or after the operative date of the
Agreement.

(ii) A Draftsperson (Architectural and Engineer-
ing, or, Cartographic) employed prior to the
operative date of the Agreement at level 1, shall
be placed at the same or nearest salary point
higher in the level 2/3 under the Agreement.
Provided that such officers shall be allowed
to progress to the first increment of Level 4
under the Agreement.
This provision shall not apply to officers ap-
pointed on or after the operative date of the
Agreement.

53.—ALLOWANCES
(1) Except as provided for in paragraph (5)(b) of Clause

11.—Salaries Specialised Callings of this Award and subject
to the provisions of Clause 52.—Transition of this Award no
qualifications, service, efficiency, personal or officer support-
ing dependent allowances shall be approved on or after the
date of this Award.

(2) The provisions of subclause (1) of this clause shall not
prohibit the employer from granting special allowances based
on additional duties and responsibilities undertaken by an of-
ficer due to expertise and knowledge of the officer.

54.—ADJUSTMENT OF SALARIES
The salary rates expressed in this Award shall be varied to

the extent necessary to give effect to any decision of the West-
ern Australian Industrial Relations Commission in a State Wage
Case made during the currency of this Award and expressed to
be on general economic grounds and which has general appli-
cation.

55.—AMALGAMATION OF SALARY CLASSES
In allocating salaries or salary ranges the employer may

amalgamate any two or more levels or, allocate specific salary
points from a level or levels prescribed by this Award.

56.—LEAVE FOR INTERNATIONAL SPORTING
EVENTS

(1) Special leave with pay may be granted by the employer
to an officer chosen to represent Australia as a competitor or
official, at a sporting event which meets the following crite-
ria—

(a) it is a recognised international amateur sport of na-
tional significance; or

(b) it is a world or international regional competition;
and

(c) no contribution is made by the sporting organisation
towards the normal salary of the employee.

(2) The employer shall make enquiries with the Ministry of
Sport and Recreation—

(a) whether the application meets the above criteria;
(b) the period of leave to be granted.

57.—WITNESS AND JURY SERVICE
WITNESS
(1) An officer subpoenaed or called as a witness to give evi-

dence in any proceeding shall as soon as practicable notify the
manager/supervisor who shall notify the employer.

(2) Where an officer is subpoenaed or called as a witness to
give evidence in an official capacity that officer shall be granted
by the employer leave of absence with pay, but only for such
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period as is required to enable the officer to carry out duties
related to being a witness. If the officer is on any form of paid
leave, the leave involved in being a witness will be reinstated,
subject to the satisfaction of the employer. The officer is not
entitled to retain any witness fee but shall pay all fees received
into Consolidated Revenue Fund. The receipt for such pay-
ment with a voucher showing the amount of fees received shall
be forwarded to the employer.

(3) An officer subpoenaed or called as a witness to give evi-
dence in an official capacity shall, in the event of non-payment
of the proper witness fees or travelling expenses as soon as
practicable after the default, notify the employer.

(4) An officer subpoenaed or called as a witness on behalf of
the Crown, not in an official capacity shall be granted leave
with full pay entitlements. If the officer is on any form of paid
leave, this leave shall not be reinstated as such witness service
is deemed to be part of the officer’s civic duty. The officer is
not entitled to retain any witness fees but shall pay all fees
received into Consolidated Revenue Fund.

(5) An employee subpoenaed or called as a witness under
any other circumstances other than specified in subclauses (2)
and (4) of this clause shall be granted leave of absence with-
out pay except when the employee makes an application to
clear accrued leave in accordance with award provisions.

JURY
(6) An officer required to serve on a jury shall as soon as

practicable after being summoned to serve, notify the supervi-
sor/manager who shall notify the employer.

(7) An officer required to serve on a jury shall be granted by
the employer leave of absence on full pay, but only for such
period as is required to enable the officer to carry out duties as
a juror.

(8) An officer granted leave of absence on full pay as pre-
scribed in subclause 6 of this clause is not entitled to retain
any juror’s fees but shall pay all fees received into Consoli-
dated Revenue Fund. The receipt for such payment shall be
forwarded with a voucher showing the amount of juror’s fees
received to the employer.

58.—LIBERTY TO APPLY
Liberty is reserved to the parties to apply to amend this award

in respect to the following matters—
(i) Overtime

(ii) Casual Employment
(iii) Parental Leave
(iv) Annual Leave
(v) All Allowances

(vi) Long Service Leave
(vii) Permanent Part-Time Employment

(viii) Annual Increments
(xi) Hours
(x) Study Leave

59.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging” shall

mean an arrangement whereby the wage or salary benefit aris-
ing under a contract of employment is reduced, with another
or other benefits to the value of the replaced salary being sub-
stituted and due to the employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to the fol-
lowing—

(a) The employer shall take all reasonable steps to en-
sure that any salary package complies with taxation
and other relevant laws;

(b) (i) The employer shall record the arrangement at
the time it is entered into, and provide a copy
to the employee before the arrangement comes
into effect;

(ii) The record shall include details of the employ-
ee’s classification and salary level applying
immediately prior to the salary packaging,
coming into effect, and the details of the pack-
age;

(c) The value of any agreed salary package, viewed ob-
jectively, shall not be less than the value of
entitlements under this award which would other-
wise apply;

(d) The value of any agreed salary package, viewed ob-
jectively, shall not be greater than the value of the
contractual benefits which would otherwise be due
to the employee;

(3) An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

(4) In the event of a dispute involving —
(a) refusal by an employer to discuss after having re-

ceived a request for salary packaging; and/or
(b) a claim by an employee or the union party to this

award that an employer is unreasonably refusing to
enter into a salary packaging arrangement with its
employee/s;

such dispute may be determined under the Industrial Rela-
tions Act, 1979 as amended.

60.—DISPUTE SETTLEMENT PROCEDURE
(1) Preamble
Subject to the provisions of the Industrial Relations Act 1979

(as amended) any grievance, complaint or dispute, or any matter
raised by the Union or a respondent employer and his/her
employees, shall be settled in accordance with the procedures
set out herein.

The parties agree that no bans, stoppages or limitations will
be imposed prior to, or during the time this procedure is being
followed.

This clause in no way limits the rights of employers, em-
ployees and the Union under the Occupational Safety and
Health Act 1984. or other related legislation.

(2) Procedure
Where the matter is raised by an employee, or a group of

employees, the following steps shall be observed.
(a) The employee(s) concerned shall discuss the matter

with the immediate supervisor. If the matter cannot
be resolved at this level the supervisor shall, within
two working days, refer the matter to a more senior
officer nominated by the employer and the
employee(s) shall be advised accordingly.

(b) The senior officer shall, if able, answer the matter
raised within five working days of it being referred
and if the senior officer is not so able, refer the mat-
ter to the employer for his/her attention, and the
employee(s) shall be advised accordingly.

(c) (i) If the matter has been referred in accordance
with paragraph (b) above the employee(s) or
the shop steward shall notify the Secretary of
the relevant Union or nominee, to enable the
opportunity of discussing the matter with the
employer.

(ii) The employer shall, as soon as practicable af-
ter considering the matter before it, advise the
employee(s) or, where necessary the relevant
Union of its decision. Provided that such ad-
vice shall be given within 21 calendar days of
the matter being referred to the employer.

(d) Should the matter remain in dispute after the above
processes have been exhausted either party may re-
fer the matter to the Western Australian Industrial
Relations Commission.

(e) Nothing in this procedure shall preclude the relevant
parties reaching agreement to shorten or extend the
period specified in subclauses (2)(a), (b) or (c)(ii).

(3) Disciplinary Procedure
Where an employer seeks to discipline an employee, or ter-

minate an employee the following steps shall be observed—
(a) (i) In the event that an employee commits a mis-

demeanour, the employee’s immediate
supervisor or any other officer so authorised,
may exercise the employer’s right to reprimand
the employee so that the employee understands
the nature and implications of his/her conduct.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.3300

(ii) The first two reprimands shall take the form
of warnings and, if given verbally, shall be
confirmed in writing as soon as practicable
after the giving of the reprimand.

(iii) Should it be necessary, for any reason, to rep-
rimand an employee three times in a period
not exceeding twelve months continuous serv-
ice, the contract of service shall, upon the
giving of that third reprimand, be terminable
in accordance with Clause 8.—Contract of
Service.

(iv) The employee shall have the right to request
representation when being reprimanded in ac-
cordance with this subclause.

(v) The above procedure is meant to preserve the
rights of the individual employee, but it shall
not, in any way, limit the right of the employer
to summarily dismiss an employee for mis-
conduct.

(4) Access to the Industrial Relations Commission

The settlement procedures provided by this clause shall be
applied to all manner of disputes referred to in subclause (1)
hereof, and no party, or individual, or group of individuals,
shall commence any other action, of whatever kind, which
may frustrate a settlement in accordance with its procedures.
Observance of these procedures shall in no way prejudice the
right of any party in dispute to refer the matter for resolution
in the Western Australian Relations Commission, at any time.

The status quo (i.e. the condition applying prior to the issue
arising) will remain until the issue is resolved in accordance
with the procedure outlined above.

(5) Provision of Services

The Unions recognise that the Health Department and the
teaching hospitals have a statutory and public responsibility
to provide health care services without any avoidable inter-
ruptions.

This grievance procedure has been developed between the
parties to provide an effective means by which employees may
reasonably expect problems will be dealt with as expeditiously
as possible by hospital management.

Accordingly, the Unions hereby agree that during any pe-
riod of industrial action, sufficient labour will be made available
to carry out work essential for life support within hospitals.

(6) Industry Wide Issues

In resolving issues of an industry wide nature discussions
will commence at the level specified in subclause (2)(c)(i)
above, between the appropriate Union official and the Man-
ager, Industrial Relations, Health Department or his/her
nominee.

(7) Definitions

For the purpose of this procedure—

“employer” means the officer nominated at each work
site.

“relevant union “ means the CSA where the employee
concerned is a member of that union, or, in all other cases,
the HSOA.

“senior officer” means an officer nominated by man-
agement.

“industry wide issues” include issues affecting more
than one work site or claims seeking variations to an
award.

“work site” means as agreed between the parties.

(8) Breach of Procedure

The parties agree that if either party is of the view that the
other party is in breach of this procedure, the matter may be
referred to the WAIRC for it to determine;

(a) whether a breach of the procedure has occurred; and

(b) what action. if any, considered appropriate by the
Commission, should be taken to redress the situa-
tion.

SCHEDULE A—SALARIES
Annual salaries applicable to officers covered by this

award—
Level Salary Per Arbitrated Total

Annum Safety Net  Salary
Adjustments Per  Annum

$ $ $
Level 1
Under 17 years 11,355 697 12052
17 years 13,271 815 14086
18 years 15,479 949 16428
19 years 17,917 1099 19016
20 years 20,120 1235 21355
1.1 22,104 1356 23460
1.2 22,756 1356 24112
1.3 23,407 1356 24763
1.4 24,054 1356 25410
1.5 24,705 1356 26061
1.6 25,356 1356 26712
1.7 26,105 1252 27357
1.8 26,623 1252 27875
1.9 27,389 1252 28641

Level 2
2.1 28,306 1252 29558
2.2 29,009 1148 30157
2.3 29,748 1148 30896
2.4 30,529 1148 31677
2.5 31,346 1148 32494

Level 3
3.1 32,469 1148 33617
3.2 33,344 1148 34492
3.3 34,246 1148 35394
3.4 35,172 1148 36320

Level 4
4.1 36,442 1148 37590
4.2 37,437 1044 38481
4.3 38,461 1044 39505

Level 5
5.1 40,433 1044 41477
5.2 41,766 1044 42810
5.3 43,151 1044 44195
5.4 44,588 1044 45632

Level 6
6.1 46,899 1044 47943
6.2 48,470 1044 49514
6.3 50,096 1044 51140
6.4 51,832 1044 52876

Level 7
7.1 54,494 1044 55538
7.2 56,336 1044 57380
7.3 58,340 1044 59384

Level 8
8.1 61,597 1044 62641
8.2 63,930 1044 64974
8.3 66,823 1044 67867

Level 9
9.1 70,436 1044 71480
9.2 72,877 1044 73921
9.3 75,661 1044 76705
Class 1 79,871 1044 80915
Class 2 84,081 1044 85125
Class 3 88,289 1044 89333
Class 4 92,499 1044 93543

SCHEDULE B—SALARIES—SPECIFIED CALLINGS
Officers, who possess a relevant tertiary level qualification,

or equivalent determined by the employer, and who are em-
ployed in the callings of, Architect, Architectural Graduate,
Dental Officer, Dietitian, Engineer, Laboratory Technologist,
Librarian, Pharmacist, Podiatrist, Clinical Psychologist, Psy-
chologist, Medical Imaging Technologist, Nuclear Medicine
Technologist, Radiation Therapist, Scientific Officer, Social
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Worker, Therapist (Occupational, Physio or Speech), or any
other professional calling as agreed between the Unions and
the employer, shall be entitled to annual salaries as follows—
Level Salary Per Arbitrated Total

Annum Safety Net  Salary
Adjustments Per  Annum

$ $ $
Level 2/4
1st year 28,306 1225 29531
2nd year 29,748 1148 30896
3rd year 31,346 1148 32494
4th year 33,344 1148 34492
5th year 36,442 1148 37590
6th year 38,461 1044 39505

Level 5
1st year 40,433 1044 41477
2nd year 41,766 1044 42810
3rd year 43,151 1044 44195
4th year 44,588 1044 45632

Level 6
1st year 46,899 1044 47943
2nd year 48,470 1044 49514
3rd year 50,096 1044 51140
4th year 51,832 1044 52876

Level 7
1st year 54,494 1044 55538
2nd year 56,336 1044 57380
3rd year 58,340 1044 59384

Level 8
1st year 61,597 1044 62641
2nd year 63,930 1044 64974
3rd year 66,823 1044 67867

Level 9
1st year 70,436 1044 71480
2nd year 72,877 1044 73921
3rd year 75,661 1044 76705
Class 1 79,871 1044 80915
Class 2 84,081 1044 85125
Class 3 88,289 1044 89333
Class 4 92,499 1044 93543

SCHEDULE C—CAMPING ALLOWANCE
South of 26o South Latitude
Item Rate

Per
Day

1. Permanent Camp Cook provided by the
Department 23.30

2. Permanent Camp No cook provided by
the Department 31.05

3. Other Camping Cook provided by the
Department 38.85

4. Other Camping No cook provided 46.60

North of 26o South Latitude
Item Rate

Per
Day

1. Permanent Camp Cook provided by the
Department 28.25

2. Permanent Camp No cook provided by the
Department 36.05

3. Other Camping Cook provided by the
Department 43.80

4. Other Camping No cook provided 51.60
(As per order P39 of 1998, effective 1 January 1999.)

The allowances prescribed in this schedule shall apply from
1 January 1999, and shall be varied in accordance with any
movement in the equivalent allowances in the Public Service
Award 1992.

SCHEDULE D—DISTRICT ALLOWANCE
(a) Officers Without Dependants (paragraph 31(3)(a))—

Column I Column II Column III Column IV

District Standard Exceptions to Rate
No Rate Standard $ p.a.

$ p.a. Rate Town
or Place

6 2,627 Nil Nil

5 2,149 Fitzroy Crossing 2,893
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 2,688
Marble Bar
Wittenoom
Karratha 2,531
Port Hedland 2,355

4 1,082 Warburton Mission 2,911
Carnarvon 1,020

3 683 Meekatharra 1,082
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 489 Kalgoorlie 163
Boulder
Ravensthorpe 646
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

(b) Officers With Dependants (paragraph 31(3)(b))
Double the appropriate rate as prescribed in (a) above for

Officers without dependants.
The allowances prescribed in this schedule shall apply from

the date of registration of the Award and shall be varied in
accordance with any movement tin the equivalent allowances
in the Public Service Award 1992.

SCHEDULE E—MOTOR VEHICLE ALLOWANCE AS
FROM 1 JULY 1997

Rate (cents) per kilometre
Engine Displacement
(in cubic centimetres)

Area Details Over Over 1600cc
2600cc 1600cc and

to 2600cc under
Metropolitan Area
First 4000 kilometres 136.3 118.4 103.5
Over 4000 up to 8000 kms 56.7 49.1 43.7
Over 8000 up to 16000 kms 30.2 26.1 23.8
Over 16000 kms 31.6 27.2 24.5

South West Land Division
First 4000 kilometres 139.4 121.3 106.4
Over 4000 up to 8000 kms 58.3 50.6 45.1
Over 8000 up to 16000 kms 31.3 27.1 24.7
Over 16000 kms 32.5 28.0 25.2

North of 23.5o South Latitude
First 4000 kilometres 154.4 135.1 118.9
Over 4000 up to 8000 kms 63.9 55.7 49.7
Over 8000 up to 16000 kms 33.7 29.2 26.7
Over 16000 kilometres 33.4 28.7 25.8

Rest of State
First 4000 kilometres 144.1 125.2 109.6
Over 4000 up to 8000 kms 60.3 52.3 46.5
Over 8000 up to 16000 kms 32.4 28.0 25.5
Over 16000 kilometres 33.2 28.5 25.7

The allowances prescribed in this schedule shall apply from
the date of registration of the Award and shall be varied in
accordance with any movement in the equivalent allowances
in the Public Service Award 1992.
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SCHEDULE F—MOTOR VEHICLE ALLOWANCE
AS FROM JULY 1 1997

Rate (cents) per kilometre
Engine Displacement
(in cubic centimetres)

Area Details Over Over 1600cc
2600cc 1600cc and

to 2600cc under
Metropolitan Area 63.3 54.9 48.7
South West Land Division 65.1 56.5 50.2
North of 23.5o South Latitude 71.4 62.3 55.5
Rest of the State 67.3 58.4 51.8

The allowances prescribed in this schedule shall apply from
the date of registration of the Award and shall be varied in
accordance with any movement in the equivalent allowances
in the Public Service Award 1992.

 SCHEDULE G—MOTOR CYCLE ALLOWANCE
AS FROM JULY 1 1997

Distance travelled during a year on Rate
Official Business Cents per Kilometre
All Areas of State 21.9

The allowances prescribed in this schedule shall apply from
the date of registration of the Award and shall be varied in
accordance with any movement in the equivalent allowances
in the Public Service Award 1992.

SCHEDULE H.—OVERTIME
PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1/8/1999)

Standby $5.67 per hour
On Call $2.83 per hour
Availability $1.42 per hour

PART II—MEALS
(Operative from the first pay period commencing on or from

1st January 1999)
Breakfast $6.80 per meal
Lunch $8.40 per meal
Evening Meal $10.10 per meal
Supper $6.80 per meal

The allowances prescribed in this schedule shall apply from
the dates indicated and shall be varied in accordance with any
movement in the equivalent allowances in the Public Service
Award 1992.

SCHEDULE I
TRAVELLING, TRANSFER AND RELIEVING

ALLOWANCE
COLUMN A COLUMN B COLUMN C

Item Particulars Daily Rate Daily Rate Daily Rate
Officers With Officers Without
 Dependents Dependents

Relieving Relieving
Allowance Allowance for
for Period Period in
in Excess Excess of

of 42 Days 42 Days
(Clause 38 (Clause 38 (2)

(2)(b)) (b))
Transfer

Allowance
for Period
in Excess

of Prescribed
Period

(Clause 41(3))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA—South of 26o

South Latitude 8.15
(2) WA—North of 26o

South Latitude 10.50
(3) Interstate 10.50

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL
OR MOTEL

$ $ $
(4) WA—Metropolitan

Hotel or Motel 154.60 77.30 51.50

$ $ $
(5) Locality South of 26o

South Latitude 116.70 58.35 38.85
(6) Locality North of 26o

South Latitude
Broome 201.55 100.80 67.10
Carnarvon 149.20 74.60 49.70
Dampier 158.70 79.35 52.85
Derby 148.75 74.35 49.55
Exmouth 153.50 76.75 51.10
Fitzroy Crossing 156.45 78.20 52.10
Gascoyne Junction 103.00 51.50 34.30
Halls Creek 179.20 89.60 59.65
Karratha 232.25 116.10 77.35
Kununurra 161.00 80.50 53.60
Marble Bar 127.00 63.50 42.30
Newman 204.00 102.00 68.00
Nullagine 108.20 54.10 36.00
Onslow 102.00 51.00 34.00
Pannawonica 157.20 78.60 52.35
Paraburdoo 192.50 96.25 64.10
Port Hedland 202.20 101.10 67.35
Roebourne 119.70 59.85 39.85
Sandfire 103.50 51.75 34.45
Shark Bay 134.50 67.25 44.80
Tom Price 170.50 85.25 56.75
Turkey Creek 109.70 54.85 36.50
Wickham 124.40 62.20 41.45
Wyndham 107.00 53.50 35.60

(7) Interstate—Capital City
Sydney 195.35 97.70 65.05
Melbourne 190.70 95.35 63.50
Other Capitals 158.90 79.45 52.90

(8) Interstate—Other
than Capital City 116.70 58.35 38.85

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER
THAN A HOTEL OR MOTEL
(9) WA—South of 26o

South Latitude 54.00
(10) WA—North of 26o

South Latitude 63.95
(11) Interstate 63.95

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLV-
ING AN OVERNIGHT STAY WHERE ACCOMODATION ONLY IS
PROVIDED
(12) WA—South of 26o South Latitude:

Breakfast 10.20
Lunch 10.20
Dinner 25.45

(13) WA—North of 26o South Latitude
Breakfast 12.50
Lunch 16.70
Dinner 24.25

(14) Interstate
Breakfast 12.50
Lunch 16.70
Dinner 24.25

DEDUCTION FOR NORMAL LIVING EXPENSES
(15) Each Adult 18.35
(16) Each Child 3.15

MIDDAY MEAL
(17) Rate per meal 4.45
(18) Maximum

reimbursement per
pay period. 22.25

(As per Order P39 of 1998 with effect from 1 January 1999).
The allowances prescribed in this schedule shall apply from

the 1st of January 1999 and shall be varied in accordance with
any movement in the equivalent allowances in the Public Serv-
ice Award 1992.

 SCHEDULE J—SHIFT WORK ALLOWANCE
A shift work allowance, calculated on the basis of 12.5% of

the daily rate for a Level 1.7 officer, is payable for each after-
noon or night shift of seven and one half (7.5) hours worked.

SCHEDULE K—DIVING, FLYING AND SEAGOING
ALLOWANCES

(1) Diving—(Clause 33)
$4.41 per hour or part thereof.
(2) Flying—(Clause 34)

(a) Observation and photographic duties in fixed wing
aircraft—$8.33 per hour or part thereof.

(b) Cloud seeding and fire bombing duties, observation
and photographic duties involving operations in
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which fixed wing aircraft are used at heights less
than 304 metres or in unpressurised aircraft at heights
more than 3048 metres—$11.41 per hour or part
thereof.

(c) When required to fly in a helicopter on fire bombing
duties, observation and photographic duties or stock
surveillance—$15.76 per hour or part thereof.

(3) Sea Going Allowances (Clause 40)
(a) Victualling

(i) Government Vessel—meals on board not pre-
pared by cook—$21.23 per day.

(ii) Government Vessel—meals on board are pre-
pared by a cook—$15.98 per day.

(iii) Non Government Vessel—$19.37 each over-
night period.

(b) Hard Living Allowance—44 cents per hour or part
thereof.

The allowances prescribed in this schedule shall apply from
the 1st of January 1999 and shall be varied in accordance with
any movement in the equivalent allowances in the Public Serv-
ice Award 1992.

SCHEDULE L—NAMED PARTIES
The Civil Service Association of Western Australia Incor-

porated.
The Hospital Salaried Officers Association of Western Aus-

tralia (Union of Workers)
The Metropolitan Health Service Board

SCHEDULE M—HSOA CALLINGS
Architect
Audiologist
Bio-chemist
Bio-engineer
Chemist
Clinical Psychologist
Dental Officer
Dentist
Dietitian
Engineer
Librarian
Medical Imaging Technologist
Medical Scientist
Nuclear Medicine Technologist
Occupational Therapist
Pharmacist
Psychologist
Physicist
Physiotherapist
Podiatrist
Radiation Therapist
Research Officer
Scientific Officer
Social Worker
Speech Pathologist
Ultrasonographer

Accountant
Accounting Officer
Accounting Services Officer
Administrative Assistant (Administrative/Manager)
Administrative Officer
Administrator
Admissions Officer
Asset Management Officer
Auditor
Bereavement Officer
Budgeting Officer
Casemix Officer
Cashier
Catering Manager
Catering Officer
Claims Management Officer
Cleaning Services Officer
Cleaning Services Supervisor

Clinic Liaison Officer
Co-ordinator Allied Health
Co-ordinator Allied Health Early Discharge
Co-ordinator Patient Information Systems
Co-ordinator Transport
Co-ordinator-human Resources
Co-ordinator-support Services
Community Health Officer
Computer Assistant
Computer Services Officer
Computer Systems Officer
Consultant (Not Medical)
Curator Of Art
Data Manager
Director (Finance & Information Technology)
Director—Other Than Director Of Nursing Or Medicine
Director Of Administration Services
Director Of Information Services
Engineer
Establishments Officer
Executive Assistant
Executive Officer
Farm Supervisor
Finance Officer
Fire And Safety Officer
General Manager
General Services Supervisor
Graduate Assistant
Grounds Supervisor
Health Education Officer
Human Resources Officer
Industrial Officer
Information Planning Officer
Information Services Officer
Language Services Officer
Linen Services Manager
Manager (Cssd)
Manager Accounting Services
Manager Information Systems
Manager Orderly & Transport Services
Manager, Other Than Nurse Manager
Manager-human Resources
Materials Management Systems Co-ordinator
Medical Records Officer
Morbidity Coding Officer
Museum Curator
Occupational Health & Safety Officer
Occupational Health Officer
Patients’ Fees Officer
Paymaster
Personnel Officer
Pharmacy Store Officer
Planning Officer
Policy Officer/Analyst
Principal Industrial Officer
Project Officer
Property Officer
Public Relations Officer
Purchasing & Stores Officer
Purchasing Officer
Purchasing Supply Officer
Quality Assurance Officer
Quality Improvement Officer
Rehabilitation Officer
Relieving Officer
Risk Management Officer
Salaries Officer
Security Officer
Senior Aboriginal Health Officer
Services Officer
Staff Clerk
Stores Officer
Superintendent
Supply Manager
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Supply Officer
Systems Administrator
Training Officer
Transplant Co-ordinator
Transport Liaison Officer
Warden
Warehouse Controller
Workers Compensation Officer

Accounts Clerk
Administrative Assistant
Assistant Cashier
Assistant Medical Records Officer
Assistant Patients’ Fees Officer
Clerk
Community Health Clerk
Data Processing Officer
Engineering Clerk
Enquiries Clerk
Filing Clerk
Junior Administrative Assistant
Key Punch Operator
Mailroom Clerk
Medical Records Clerk
Medical Secretary
Medical Typist
Morbidity Coding Clerk
P.a.t.s Clerk
Public Relations Assistant
Purchasing Clerk
Receival Liaison Officer
Receptionist
Research Assistant
Salaries Clerk
Secretary
Shorthand Typist
Stores Assistant
Surgical Appliance Clerk
Switchboard Operator
Telephonist
Transport Clerk
Typist
Workers Compensation Clerk

Anaesthetic Technician
Animal House Technician
Architectural Draughtsperson
Art Therapist
Assistant Cath Lab Technician
Assistant In Pharmacy
Audio Metrician
Audio Visual Assistant
Bio-engineering Technician
Cardiac Technician
Cardiology Technician
Catering Officer
Cath Lab Technician
Clinical Perfusionist
Craft Worker
Cytotechnician
Dark Room Assistant
Dental Therapist
Draughtsperson
E.c.g Recordist
Eeg/Emg Recordist
Film Processor
Handicraft Instructor
Handicraft Worker
Laboratory Technician
Library Assistant
Library Technician
Maintenance Engineer
Maxillo Facial Technician
Medical Artist
Medical Photographer
Mortuary Technician

Neurophysiology Technician
Occupational Therapy Assistant
Orthopaedic Appliance Assistant
Orthopaedic Appliance Technician
Orthopaedic Footwear Maker
Orthopaedic Technician
Orthoptist
Orthotic Technician
Orthotist
Outreach Worker
Pharmacy Assistant
Pharmacy Intern/Trainee
Phlebotomist
Physiotherapist Assistant
Production Assistant
Rehabilitation Technologist
Research Officer
Respiratory Technician
Security Officer
Shift Engineer
Specimen Control Officer
Technical Assistant
Technical Officer
Technician
Technician (Air Systems)
Technician (Bioengineering)
Technician (Condition Monitoring)
Technician (Dialysis)
Technician (Electrical Systems)
Technician (Electronics)
Technician (Instruments)
Technician (Mechanical)
Technician (Physics)
Technician (Radioisotopes)
Theatre Technician
Therapy Assistant
Trade Instructor
Urology Assistant
Urology Technician
Welfare Officer
X-ray Assistant

Catering Services Supervisor
Cleaning Services Supervisor
Clerk In Charge
Cssd Supervisor
Food Services Supervisor
Office Supervisor
Supervisor (Administration)
Supervisor Admission Centre
Supervisor Coding
Supervisor Filing Systems
Supervisor Preparation
Supervisor-cardiac Catheter Laboratory

Any Of The Above Callings May Be Read As Appropriate
In Conjunction With The Following Prefixes * Suffixes.

Assistant
Chief
Co-ordinator
Deputy
Director
In-charge
Manager
Officer
Regional
Senior
Superintendent
Supervisor
Trainee
*NOTE: In some cases, the use of the prefix may cause some

callings/classes of employees to be considered under more than
one heading.”
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HEALTH DEPARTMENT OF WESTERN
AUSTRALIA ENTERPRISE AGREEMENT 1999.

No. PSA AG 38 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Commissioner of Health

Health Department of Western Australia.

No. PSA AG 38 of 1999.

Health Department of Western Australia Enterprise
Agreement 1999.

15 October 1999.
Order.

HAVING heard Ms L J Doyle on behalf of the Applicant and
Mr B J Troy on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties lodged
in the Commission on the 6th day of October 1999 enti-
tled Health Department of Western Australia Enterprise
Agreement 1999 be registered in the terms of the follow-
ing Schedule as an industrial agreement in replacement
of the Health Department of Western Australia (CSA)
Industrial Agreement 1996 (No. PSA AG 131 of 1996)
which is hereby cancelled.

(Sgd.) G. L. FIELDING,    
[L.S.] Public Service Arbitrator/

Senior Commissioner.

———

Schedule.

1.—NAME OF AGREEMENT
The Agreement will be known and registered as the Health

Department of Western Australia Enterprise Agreement 1999.

2.—ARRANGEMENT
Sections—

3 Parties to the Agreement
4 Definitions
5 Scope of the Agreement
6 Employees covered by the Agreement
7 Award Relationship
8 Purpose of the Agreement
9 No Further Claims

10 Agreement Flexibility
11 Duration of the Agreement
12 Objectives of the Agreement
13 Pay Rates and Adjustments
14 Changes to Conditions of Employment
15 Productivity Initiatives
16 Dispute Resolution
17 Monitoring and Reviewing the Agreement
18 Accrued Entitlements
19 Salary packaging
20 Signatories

Schedules—
1 Pay Rates and Adjustments

3.—PARTIES TO THE AGREEMENT
The Parties to the Agreement are the Commissioner of Health

of Western Australia and the Civil Service Association of
Western Australia Inc.

4.—DEFINITIONS
Within the context of the Agreement the following terms

have the specified meaning—
Agreement means the Health Department of Western

Australia Enterprise Agreement 1999
Award means the Public Service Award 1992
Commissioner means the Commissioner of Health of

Western Australia.

Commission means the Western Australian Industrial
Relations Commission

Credit Year means that period over which an employ-
ee’s entitlements are calculated

Department means the Health Department of Western
Australia

Employee(s) means a person(s) employed by the Com-
missioner

Employer means the Commissioner
FTE means Full Time Equivalent(s) employees of the

Commissioner
Parties means the Employer and the Union
Part-time Employee means any permanent or fixed term

contract employee who is employed for less than 38 hours
per week

Peak Consultative Forum means that body, comprising
the representatives of the Commissioner, the Union and
the Employees of the Department, established at the com-
mencement of the Agreement, which is to perform those
functions specified in clause 17 of the Agreement

Union means the Civil Service Association of Western
Australia Inc.

5.—SCOPE OF THE AGREEMENT
The Agreement applies to and is binding upon the Employer

and all employees who are members or are eligible for mem-
bership of the Union and who are not party to a registered
Workplace Agreement.

6.—EMPLOYEES COVERED BY THE AGREEMENT
At the time of registering the Agreement the number of em-

ployees covered by it is approximately 621.

7.—AWARD RELATIONSHIP
The Agreement operates in conjunction with the Public Serv-

ice Award 1992. If there is any inconsistency between the
provisions of the Agreement and the Award then the Agree-
ment will prevail only to the extent of the inconsistency.

8.—PURPOSE OF THE AGREEMENT
8.1 The Agreement establishes the arrangements and initia-

tives to be implemented within the Department by the Employer
and all employees that are intended to increase productivity
and customer service, and facilitate pay adjustments and flex-
ibility for employees.

8.2 The Agreement shall be read in conjunction with the
Public Sector Management Act 1994 and the Public Service
Award 1992. Nothing in the Agreement shall detract from the
provisions of the said Act.

8.3 Other than as expressly provided for in the Agreement
the powers and obligations of the Commissioner in regard to
the management of the functions and services of the organisa-
tion are not varied.

9.—NO FURTHER CLAIMS
9.1 The parties to the Agreement undertake that for the du-

ration of the Agreement there shall be no further salary or wage
increases sought or granted, nor any change in conditions of
employment which are subject of the Agreement, except where
expressly provided for in a State Wage Case Decision.

9.2 All arbitrated safety net adjustments are absorbed into
the pay rates provided for in the Agreement.

10.—AGREEMENT FLEXIBILITY
In recognition of the need to achieve flexibility through the

Agreement where the Employer and the Union agree to accept
mutually satisfactory alternative terms and conditions, then
those agreed alternative terms and conditions may be imple-
mented in substitution for those specified in the Agreement.

11.—DURATION OF THE AGREEMENT
11.1 The Agreement shall take effect from the date of it be-

ing registered with the Commission and shall apply for a period
of three years from such date.

11.2 The provisions of the Agreement will apply beyond the
three year period until such time as it is either replaced by
another Registered Industrial Agreement or cancelled by ei-
ther party after the giving of 30 days notice in writing to the
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other party, in such circumstances the prevailing Award con-
ditions will apply.

12.— OBJECTIVES OF THE AGREEMENT
The following objectives have been set for the Department

and provide the rationale for the initiatives and actions speci-
fied in, or flowing from the Agreement—

12.1 Productivity Based Salaries and Conditions
The Agreement provides for the productivity-based
adjustment of employee salaries.

12.2 A Satisfying Work Environment
12.2.1 The Employer and employees will continue to im-

prove, subject to financial and operational constraints,
the physical conditions and amenities of the
workplace, systems of work and work practices to
the extent that such improvements sustain a produc-
tive and satisfying work environment that meets
departmental and employee needs.

12.2.2 The Employer will within the first twelve months of
the Agreement provide a facility within the central
office complex where an employee may work and at
the same time temporarily care for a dependant
child(ren). The policy and guidelines for the use of
the facility will be developed by the parties in the
first six months of the Agreement.

12.3 Increased and Sustained Employee Productivity
The Employer has an obligation to its stakeholders
to ensure that it operates effectively and efficiently.
The Employer will pursue the adoption of a best prac-
tice and continuous improvement approach to
business operations and will encourage employees
to participate in the generation of ideas and business
improvements that enhance productivity.

12.4 Competency Development and Job Flexibility Ini-
tiatives
The Employer, recognising the value of a multi
skilled and flexible workforce, will endeavour to in-
crease the effectiveness of its workforce by providing
and supporting competency development programs
and job flexibility initiatives.

13.—PAY RATES AND ADJUSTMENTS
The pay rates applicable under the Agreement are specified

in Schedule 1 of the Agreement.
13.1 Column “A” of Schedule 1 shows the pay rate applica-

ble under the Health Department of Western Australia (CSA)
Industrial Agreement 1996. That rate will be increased by the
figure shown in Column “B” of the Schedule, which repre-
sents an increase of 3.5% for all employees. The total of “A”
and “B” is shown in Column “C”

13.2 The figure in Column “C” will be adjusted by the fig-
ure shown in Column “D” as a consequence of annualising
Leave Loading entitlements. The adjustment is at a rate of 1.3%
to a maximum of $746.40 per annum. The resulting “Annualised
Salary Post Registration” is shown in Column “E” which will
be the amount paid to Employees with effect from the first pay
period after the Agreement is registered with the Commission
pending any subsequent adjustments to pay rates awarded as a
consequence of achieving productivity targets.

13.3 A further pay increase of 3.5% over and above the rate
of pay shown in Column “E” will be made 12 months after
the pay adjustment referred to in 13.1 subject to the provisions
of section 13.5. The resulting “Annualised Salary Post 12
Month Adjustment” is shown in Column “G”.

13.4 A further pay increase of 3.5% over and above the rate
of pay shown in Column “G” will be made 12 months after
the pay adjustment referred to in 13.3 subject to the provisions
of section 13.5. The resulting “Annualised Salary Post 24
Month Adjustment” is shown in Column “I”.

13.5 Payment of the increases referred to in 13.3 and 13.4
are subject to—

13.5.1  the attainment of the productivity targets set
for that 12 month period, and

13.5.2 the continued commitment of the parties to the
Objectives of the Agreement and the imple-
mentation of the initiatives and reforms
contained within it, and

13.5.3 the meeting of the relevant productivity tar-
gets prescribed for the Productivity Initiatives
as specified in section 15 of the Agreement.

13.6 Should the productivity targets not be met then pay-
ment of the proposed increase will be deferred until such time
as those targets are achieved, in such circumstances the pay
increase will not be retrospective.

13.7 Subject to the parties to the Agreement having com-
plied with all the requirements placed on them by the
Agreement employees will not be disadvantaged in relation to
the Agreement by Government decisions which directly im-
pact on the Agreement.

14—CHANGES TO CONDITIONS OF EMPLOYMENT
The optimum outcomes of the Agreement will only be real-

ised when the integrated elements of it which include: specified
productivity initiatives; the adoption of the best practice and
continuous improvement strategies; some minor changes to
Award conditions for Employees, have been fully implemented.
Changes to Award provisions are applicable for the duration
of the Agreement and are as follows;

14.1 Family Leave
14.1.1 An employee may be entitled to Family Leave of up

to five days in a Credit Year to care for an ill family member.
14.1.2. Family Leave will only be available where an Em-

ployee has accrued Paid Sick Leave entitlements from previous
years of service. The days used for Family Leave are to be
drawn from Paid Sick Leave entitlements accrued from the
previous years of service and not from the Employee’s entitle-
ments for the current year.

14.1.3 In this clause, “family member” means: the spouse or
de facto spouse of the Employee; a child or an adult child
(including an adopted child, a stepchild or an ex nuptial child);
parent; grandparent; sibling; or any other person who lives
with the Employee as a member of the Employee’s family.

14.1.4 The Family Leave entitlement is not cumulative from
year to year.

14.1.5 The Employer may request proof, in the form of a
certificate from a registered medical or dental practitioner, that
the family member was ill before approving such paid leave.

14.1.6 Subject to sections 14.1.2 and 14.1.4 an employee
may utilise up to three of the five days Family Leave provi-
sion to attend to urgent personal business subject to the prior
approval of the Employer. The Employer may request reason-
able evidence of the necessity for such emergency leave. The
Employer will monitor the use of the emergency leave provi-
sion and reserves the right to exclude similar provision in any
future industrial agreements.

14.2 Annual Leave
14.2.1 An employee may by agreement with the Employer,

take Annual Leave credits in multiples of single days.
14.2.2 The Annual Leave Loading entitlement of employ-

ees will be paid as an integral component of the fortnightly
pay rates outlined in Section 13 of the Agreement. Annual
Leave Loading will be paid at the rate of 1.3% of base pay up
to a maximum of $746.40 pa.

14.2.3 Annual Leave Loading accrued prior to the registra-
tion of the Agreement will be paid as a lump sum on the request
of an employee.

14.3 Long Service Leave
14.3.1 An employee may, by agreement with the Employer,

take accrued Long Service Leave credits in multiples of work-
ing weeks.

14.3.2 The Employee will continue to accrue further Long
Service Leave entitlements during periods when Long Serv-
ice Leave is being taken.

14.4 Short Leave
Employee entitlements to Short Leave are abolished in con-

sideration of increased leave flexibilities and Family Leave.
14.5 Bereavement Leave
14.5.1 The Employee will be entitled to two days Paid Be-

reavement Leave following the death of a family member.
14.5.2 In this clause, “family member” means: the spouse or

de facto spouse of the Employee; a child or an adult child
(including an adopted child, a stepchild or an ex nuptial child);
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parent: grandparent; sibling; or any other person who lived
with the Employee as a member of the Employee’s family at
the time of their death.

14.5.3 The Paid Bereavement Leave entitlement is not cu-
mulative from year to year.

14.5.4 The Employer when considering applications for Paid
Bereavement Leave will be sensitive to any special cultural or
religious needs of the Employee. In such cases where addi-
tional time off is required immediate access to the Employee’s
other accrued leave credits will be considered.

14.5.5 In considering applications for Paid Bereavement
Leave the Employer may request from the Employee reason-
able proof of the necessity for such leave.

14.6 Sick Leave
Clause 22, sub clauses 1(a) and 1(b) of the Award are re-

placed with the following—
1 (a) Employees, other than casual employees, will accrue

Paid Sick Leave on a weekly basis at a full time rate
of 76 hours on full pay and 38 hours Paid Sick Leave
on half pay per annum. A part-time employee shall
accrue Paid Sick Leave per annum on a proportional
basis of the Full time employee rate consistent with
the actual hours worked. Paid Sick Leave entitle-
ments are cumulative from year to year

1 (b) Full-time employees during their first year of em-
ployment will be credited with 22.08 hours of Paid
Sick Leave on the day of their appointment. Part-
time employees will receive a pro rata credit of the
Full-time rate on the day of their appointment.

14.7 Higher Duties Allowance
This clause shall replace Clause 14 of the Public Service

Award 1992
14.7.1 An employee who undertakes to act in a position which

is classified higher than their substantive position, and who
performs the full duties and accepts the full responsibility of
that position for a period of eleven (11) consecutive working
days or more, shall, subject to the provisions of this clause, be
paid an allowance equal to the difference between the Em-
ployee’s own salary and the salary the Employee would receive
if the Employee was appointed to the more highly classified
position. Higher Duties Allowance will not be paid for the
first ten days (10) of any period of acting in a higher position.

Provided that where the hours of duty of an employee per-
forming shift work are greater than 7 hours and 36 minutes
per day then a shift work allowance, as provided for in para-
graph (3)(a) of Clause 17 of the Award, shall be payable after
the completion of 38 consecutive working hours in the higher
classified position. This period shall not include any time
worked as overtime.

14.7.2 Where the full duties of a higher classified position
are temporarily performed by two (2) or more employees they
shall each be paid an allowance as determined by the Em-
ployer.

14.7.3 An employee who undertakes to act in a higher clas-
sified position but who is not required to carry out the full
duties of the position and/or accept the full responsibilities,
shall be paid such proportion of the allowance provided for in
clause 14.7.1 as the Employer shall determine. Provided that
the Employee shall be informed, prior to the commencement
of acting in the higher classified position, of the duties to be
carried out, the responsibilities to be accepted and the allow-
ance to be paid. The allowance paid may be adjusted during
the period of higher duties.

14.7.4 Not withstanding the provisions of 14.7.1, while an
employee is in receipt of a Higher Duties Allowance and they
agree to perform duties in another position which is also clas-
sified higher than their substantive position and there is no
break in continuity between the two periods concerned, the
employee will be paid the Higher Duties Allowance appropri-
ate to the new position for the whole of the period in the new
position.

14.7.5 Where an employee undertakes to act in a position
which has an incremental range of salaries such an employee
shall be entitled to receive an increase in the higher duties
allowance equivalent to the annual increment the Employee
would have received had the Employee been permanently

appointed to such position; provided that acting service with
allowances for acting in offices for the same classification or
higher than the office during the eighteen (18) months preced-
ing the commencement of such acting shall aggregate as
qualifying service towards such an increase in the allowance.

14.7.6 Where an employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more, proceeds on—

(a) a period of normal annual leave; or
(b) a period of any other approved leave of absence of

not more than four (4) weeks,
the Employee shall continue to receive the allowance for the
period of leave; provided that this subclause shall also apply
to an employee who has been in receipt of an allowance for
less than twelve (12) months if during the Employee’s absence
no other employee acts in the office in which the Employee
was acting immediately prior to proceeding on leave and the
Employee resumes in the office immediately on return from
leave.

For the purpose of this subclause the expression “normal
annual leave” shall mean the annual period of recreation leave
as referred to in Clause 19.—Annual Leave of the Award and
shall include any public service holidays and leave in lieu ac-
crued during the preceding twelve (12) months taken in
conjunction with such annual recreation leave.

14.7.7 Where an employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more, proceeds on—

(a) a period of annual leave in excess of the normal; or
(b) a period of any other approved leave of absence of

more  than four (4) weeks,
then the Employee will be entitled to receive the allowance
for the first four weeks of such leave.

14.8 Hours of Duty
This clause replaces Clause 16, sub clause (3) (a) to (j) in-

clusive of the Award.
The parties to the Agreement support the adoption of flex-

ible working hours provided such hours are negotiated between
the Employer and employees concerned and take into account
the operational requirements of the Department and its cus-
tomers.

Operational requirements may necessitate the working of
shifts, weekends, or public holidays subject to the payment of
the appropriate penalties as prescribed in the Award or the
Agreement.

14.8.1  A normal working week will consist of 38 hours,
which will usually consist of 5 working days of 7 hours and
36 minutes duration.

14.8.2 The spread of hours that the Employer and Employ-
ees can negotiate normal working hours to be within are
between 7-00 am and 7-00 pm Monday to Friday of each week

14.8.3 A minimum refreshment break of 30 minutes must be
taken during each working day. Refreshment breaks exceed-
ing one hour to a maximum of two hours require prior
supervisor approval. Refreshment breaks do not count as work
hours.

14.8.4 The Employer and Employee may negotiate and for-
mally agree on working hours outside of the provisions of
14.8.1 and 14.8.2 where unusual conditions exist.

14.8.5 Employees in classification levels 1 to 5 inclusive
will utilise the electronic Employee Timesheet found on the
Holii intra-net (Software, Tools and Forms) to record their
working hours. Electronic copies of the timesheet will be sub-
mitted fortnightly to their line supervisor for monitoring and
audit purposes. Line supervisors will ensure that each Em-
ployee has access to a computer terminal and appropriate
training for the purpose of recording working hours.

14.8.6 Employees in classification levels 6 and above will
utilise their diaries or other mechanisms for time recording
purposes.

14.8.7 Employees in classification levels 1 to 5 inclusive
will be entitled to build up credit hours, over and above the
normal working week of 38 hours, to a rolling maximum of
16 hours. Any hours over and above the 16-hour limit will not
be credited to the Employee.
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14.8.8 Employees may use their accrued credit hours to take
time off provided such time off is approved by their supervi-
sor and does not exceed more than a single working day in any
pay period. However, longer periods of time off using cred-
ited hours may be taken during any Christmas closure referred
to in sub-section 14.11 of the Agreement.

14.8.9 Employees in classification levels 1 to 5 inclusive
may incur a temporary deficit in their working hours of up to
a single working day without loss of pay provided that the
Employee has sought prior approval from their supervisor and
the deficit is cleared within two pay periods of it being in-
curred. The Employer reserves the right to withdraw the deficit
provision and require the Employee to make good any deficit
hours for operational reasons.

14.10 Commuted Allowance for Overtime, On-call, Recall
Shift Penalty Payments

This clause is to be read in conjunction with the relevant
clauses of the Award.

Employees will be entitled to either the provisions of the
relevant Award clauses, or where the Employer and Employee
agree in writing then the following provisions relating to a
Commuted Allowance may be implemented.

14.10.1 The Commuted Allowance will be paid irrespective
of the actual overtime, on-call, re-call or penalty rate hours
worked. However, the Commuted Allowance will cease to be
paid when the Employee’s position no longer has the same
requirement for such overtime, on-call, re-call or penalty rate
provisions.

14.10.2 The Commuted Allowance will be calculated using
the following formula—

CA =    TP
26.0833

where CA is Commuted Allowance, TP is Total overtime, on-
call, re-call and penalty rate payments received over preceding
12 months, and 26.0833 is the constant.

14.10.3 Where an employee who has not previously quali-
fied for the Commuted Allowance is appointed to a position
which attracts such an allowance, then an allowance, equal to
the average Commuted Allowance paid to other Employees in
that group who have the same level of classification , respon-
sibilities and contribution to the overtime/oncall/recall/shift
system, will be paid to that Employee for the first 12 months
of such entitlement.

14.10.4 The Commuted Allowance rate will remain fixed
for 12 months after the Employee first receives the allowance
at which time it shall be reviewed and adjusted, or terminated
by agreement, as appropriate based on the actual hours for
which the Commuted Allowance was paid. The Commuted
Allowance will not be incorporated into the calculations for
any other allowance the Employee may be entitled to receive.
The Commuted Allowance will be paid fortnightly with nor-
mal pay.

14.10.5 A Commuted Allowance for overtime is not avail-
able for those employees in classifications levels 6 and above.

14.11 Christmas Closure
14.11.1 Recognising the potential for significantly reduced

customer and operational demand over the Christmas-New
Year period the Employer may decide that employees are not
required for duty on the normal working days falling between
the 25th December and January 2nd in the following year.

14.11.2 When such a decision is taken the Employee(s) in-
volved will utilise approved credit hours, Public Service
Holidays or Annual Leave credits for this purpose. Any em-
ployee having insufficient credits will utilise future annual leave
entitlements provided that an adjustment is made to the Em-
ployee’s final pay out should the Employee cease employment
prior to accruing the leave taken.

14.11.3 Employees affected by any closure at 14.11.1 will
be given a minimum of twelve weeks notice of such closure.

14.12 Multi-Skilling and Career Development
14.12.1 The parties agree to encourage multi-skilling and

career development by facilitating opportunities for employ-
ees to gain a variety of work experience while working with
the organisation to meet operational needs.

14.12.2 Employees may be assigned to work in a way that
will best address the needs of the organisation. In assigning
work to an employee, the needs of the Employee as well as the
organisation shall be taken into consideration. Employees will
agree to carry out such duties as are within the limits of their
skills, competencies and training, providing the duties are ap-
propriate to the Employee’s classification.

14.12.3 Specific duties for temporary periods may be allo-
cated to employees from other positions in the organisation.
This could include assisting outside an employee’s usual work
area during periods of peak workload. In assigning such spe-
cific duties the Employer will specify in writing the starting
and finishing dates and ensure the specified duties are consist-
ent with the Employee’s skills, knowledge, experience and
classification. Work output expectations in the “usual” work
area will be adjusted accordingly in consultation with the
Employee.

14.12.4 Consistent with current arrangements, where an
employee is transferred to an alternative position on a perma-
nent basis this shall occur in accordance with the Public Sector
Management Act 1994 and the relevant Public Sector Stand-
ard.

15—PRODUCTIVITY INITIATIVES
The completion of the following Productivity Initiatives, in

addition to the provisions of Section 13 of the Agreement,
will provide the justification for approving the proposed pay
rises for employees—

15.1 Human Resource Benchmarking
In order to establish the effectiveness of various HR strate-

gies and the impact of some of the initiatives outlined in the
Agreement the Department will implement a program of HR
Benchmarking. The HR indicators to be benchmarked will
include, but may not be limited to—

• Leave Liabilities across all leave categories with a
view to developing strategies to minimise such li-
abilities

• Higher Duties frequency and duration with a view
to identifying cost and operational efficiencies that
should be addressed through revised management
actions

• Recruitment processes with a view to improving out-
comes and reducing process duration

• Workforce demographics with a view to establishing
base line data for recruitment, equity, affirmative
action, salary planning, establishment, employee sat-
isfaction and similar purposes

• Unscheduled absences with a view to developing
management strategies and as a partial indicator of
employee satisfaction

Targets—
(a) To refine the parameters of the various indicators

and establish comparable benchmark indicators by
31 October 1999.

(b) To identify and where necessary provide the data
gathering facilities for each of the HR indicators by
30 November 1999.

(c) To provide an initial base line report on Departmen-
tal performance by 31 October 1999

(d) To provide 6 monthly reports of performance for each
indicator from 31 January 2000.

Primary Responsibility for Initiative—
General Manager Health Workforce Reform

15.2 Optimal Delivery Mechanisms
15.2.1. The Department, as part of the current Realignment

initiatives and in accordance with a continuous improvement
process, will evaluate optimal mechanisms for the delivery of
its business functions. Among the options that may be consid-
ered are—

• Ongoing devolution of tasks and resources to State
Government health providers

• Purchasing some policy and planning services from
universities

• Purchasing services from State Government provid-
ers such as the Metropolitan Health Service Board
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• Employee buy-outs
• Contracting out
• Contracting services from other Government agen-

cies
• Discontinuing obsolete functions.

15.2.2 It is not the intention of clause 15.2.1 to constrain the
legitimate rights of the Union to represent its membership.

Target Dates—
(a) Identify the options that could be considered in rela-

tion to particular functions by 31 October 1999.
(b) Prepare documentation and strategic options for the

implementation of options in areas of identified need
by 29 February 2000.

(c) Implementation of approved delivery mechanisms
to commence by 30 June 2000.

Primary Responsibility for Initiative—
General Manager Health Workforce Reform

15.3 New Employment Arrangements
The realignment of the Department, and the consequent

changes in delivery methods for some of its business func-
tions, may require more innovative employment arrangements
in circumstances. For example—

• Jointly Funded Appointments ie where a position is
shared between two or more Divisions, or between
the Department and a State Government health
provider(s). The participants involved in such an ar-
rangement will jointly contribute to the salary and
on-costs of the position. However the Employing
Authority will be the Department.

• Temporary Positions: where a function is to be de-
volved, a specific limited temporary position may
be created to undertake that function until it is de-
volved. After considering the availability of an
internal redeployee a temporary fixed term employee
may be engaged for this purpose. At devolution the
position will be abolished and any temporary em-
ployee associated with it will be terminated.

The Department will investigate the appropriateness of such
positions and implement them consistent with business require-
ments.

Target Dates—
(a) To determine where business requirements have al-

tered as a result of change, including the realignment,
and identify ongoing requirements by 31 December
1999.

(b) Decide which options for innovative employment ar-
rangements are appropriate for HDWA and the
mechanisms for introduction by 31 March 2000.

Primary Responsibility for Initiative—
General Manager Health Workforce Reform

15.4 New Business Rules
A new set of business rules will be developed which will

guide staff and management in the application of appropriate
and consistent standards of decision-making and corporate
governance.

The business rules will encourage a more streamlined and
practical approach to corporate management and to the mecha-
nisms through which advice is provided to the Commissioner.

Targets—
(a) Business rules to be developed and distributed by 31

December 1999.
(b) Business rules to be fully implemented by 30 April

2000.
(c) Business rules to be evaluated by 30 April 2001.

Primary Responsibility for Initiative—
Director, Corporate Management.

15.5 Information Management
The Department will introduce integrated electronic office

systems to maximise business effectiveness. Initiatives will
include but not be restricted to the following—

• communications via the use of electronic mail and
PC initiated facsimiles

• access and dissemination of information via internal
and external electronic sources using the Intranet and
Internet

• use of workflow tools to provide “electronic form”
submission, routing and tracking

• management of corporate manuals and policy docu-
ments via the use of text management tools on line.

Targets—
(a) Incoming documents scanned and distributed elec-

tronically by 31 October 1999.
(b) All archival material published on Health Internet

and Intranet sites identified for Repository storage
by 31 December 1999.

(c) Electronic workflow pilot implemented by 31 De-
cember 1999.

(d) All current Corporate policies, manuals and guide-
lines available, with appropriate access authorities
by 30 June 2000.

(e) Strategy developed for managing electronic initia-
tion and sign off of forms submissions by 31 March
2001.

(f) Administration forms available electronically by 31
October 1999.

Primary Responsibility for Initiative—
General Manager Health Information Centre

15.6 Risk Management
The Department will, in order to maximise business effec-

tiveness and reduce the potential for adverse outcomes and
associated costs, consider the introduction of a coordinated
approach to Risk Management strategies as an integral part of
administrative and project management in all Divisions.

In particular the management of personal injury risks will
be addressed as a priority to examine strategies to reduce pre-
mium costs and limit the exposure to possible claims.

Targets—
General—To report on current risk management strate-
gies and further requirements by 31 March 2000.
Personal Injury—
(a) Examine options and renegotiate basis of premium

calculations by 31 December 1999.
(b) Analyse the 1997/98 Riskcover report and introduce

strategies to reduce exposure to possible claims by
31 March 2000.

(c) Report on the incidence and costs associated with
accidental injury or damage as determined for each
year ending 31 March.

Primary Responsibility for Initiative—
Director, Corporate Management.

15.7 Service Level Agreements
Service Level Agreements will be implemented within the

Department in order to facilitate more effective service deliv-
ery planning, budgeting and the quantification of business
goals. Service Level Agreements will enhance the develop-
ment of a more customer-focussed culture and promote the
trust, support and co-operation of business units.

Implementation will involve—
• Client definition of service requirements
• Agreeing and specifically defining outputs
• Defining of current requirements and possible en-

hancements
• Development of performance measures
• Accurate cost specification and measurement
• Implementation of agreements

Targets—
(a) Identification of current requirements and service

provider/client relationship within each Division by
31 December 1999.

(b) Definition of outputs, specification of costs and de-
velopment of performance measures by 31 March
2000.
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(c) Implementation of Service Level Agreements to com-
mence by 30 September 2000.

(d) All Service Level Agreements implemented by 30
June 2001.

Primary Responsibility for the initiative—
Director, Corporate Management

15.8 Travel Costs
The Department will increase the utilisation of telecommu-

nications options as an alternative to staff travelling to remote
or regional areas and implement a more rigorous examination
of travel proposals in order to reduce travel and associated
costs.

Targets—
(a) Introduction of revised criteria for the approval of

travel proposals which include a consideration of
alternative arrangements, including telecommunica-
tion options by 31 December 1999.

(b) Each Division to examine, and report on the increased
use of telecommunication options and associated cost
savings by 30 September 2000.

Primary Responsibility for the initiative—
Director, Corporate Management

15.9 Purchasing and Payment Practice
The Department will review current purchasing practices

and credit payment facilities in relation to administrative over-
heads and consumables. The review should identify
opportunities to introduce common use contracts or tendering
for bulk purchasing to achieve savings in purchasing costs.

Targets—
(a) To complete the review of existing practice by 31

March 2000
(b) Report on the cost savings achieved as at each year

ending 31 March.
Primary Responsibility for the initiative—

General Manager Finance and Resource Management
15.10  Corporate Financial Information Data Base
The Department will examine the consolidation of health

industry financial information required monthly by Treasury
and other organisations and explore the use of system gener-
ated data to automatically provide this information.

Targets—
(a) Complete system evaluation by 31 October 1999.
(b) Projected implementation of new system by 31

March 2001.
Primary Responsibility for the initiative—

General Manager Finance and Resource Management
15.11 Rationalisation of Commonwealth Programs Trust

Accounts
The Department will introduce new arrangements for the

direct processing of funds received for Commonwealth Gov-
ernment programs with reduced requirements to maintain trust
accounts.

Targets—
(a) Implementation date by 31 December 1999
(b) Assess and report on the increase in, or maintenance

of, savings achieved as determined at each year end-
ing 31 March.

Primary Responsibility for the initiative—
General Manager Finance and Resource Management

15.12 Accrual Accounting and Asset Management
The Department will further progress the adoption of Ac-

crual Accounting and the general principles of asset
management as promoted by Government. Additionally, im-
proved information will be made available to managers and
provide the framework so that asset performance is maxim-
ised and capital investment is minimised.

Targets—
(a) Review of upgraded Asset management information

by 31 March 2000.
(b) Review of current asset management process by 30

September 2000

(c) Implementation where necessary of improved asset
management processes by 31 March 2001.

Primary Responsibility for the initiative—
General Manager Finance and Resource Management

15.13 Optimising Training
The Department will investigate and subsequently provide

for optimal ongoing training in computer system user programs
through the utilisation of the most appropriate resources.

Targets—
(a) Analysis of the best methods for undertaking com-

puter system user training to be completed by 31
October 1999

(b) Report on the achievement of reduced training costs
as determined each year ending 31 March.

(c) Review of the effectiveness and coverage of new
training initiatives by 30 September 2000

Primary Responsibility for the initiative—
General Manager Executive Services Branch

15.14 Corporate Budgets
The Department will introduce forward 3 year rolling esti-

mates, formal protocols for budget adjustment between
Divisions and integration of reporting in order to reduce ad-
ministration costs associated with budget development and
maintenance, provide a more stable operating environment,
and allow for better planning and utilisation of resources at
the Divisional level.

Target—
Assess and report on savings as determined at each year
ending 31 March.

Primary Responsibility for the initiative—
General Manager Finance and Resource Management

15.16 Employee Development
Currently responsibilities for Staff Development are devolved

to Divisional managers. The continuing process of change,
which effects how the Department responds to customer need
and Government policy, means that the skills and knowledge
of the workforce also need to change. Accordingly a more
systematic and proactive staff development approach will be
taken to meet known and projected needs over the next five
years.

The Department will undertake an organisational needs
analysis that will identify the skills and knowledge require-
ments for the future, opportunities for meeting those needs
and associated issues. The outcomes from the needs analysis
study will include; the creation of divisional and directorate
level training and development plans, the allocation of re-
sources based on an agreed priority, and the development of
implementation strategies.

Targets—
(a) The researching, identification and documentation

of the contemporary skills and knowledge base re-
quired for the HDWA staff for the next 5 years, based
on the strategic direction for the HDWA. This to be
achieved by 31 March 2000

(b) The implementation of an organisational skills needs
analysis across the HDWA Divisions and Directo-
rates by 30 June 2000

(c) The development of whole of HDWA skills devel-
opment strategies, projects and training and
development plans on areas of HDWA wide applica-
tion by 30 September 2000

(d) The development of Divisional and Directorate train-
ing and development plans by 30 September 2000

Primary responsibility for the initiative—
General Manager Health Workforce Reform

15.17 Fringe Benefit Tax Initiatives
The Department will implement a corporate policy that will

provide for a cost to be incurred by an employee where there
is an FBT incurred by the Department and a benefit is gained
by an employee.

The development of the policy and implementation of it will
follow a review of all the activities, which incur an FBT li-
ability.
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Targets—
(a) FBT review to be completed by 31 October 1999
(b) Introduction of contribution scheme where deter-

mined applicable by 31 March 2000
Primary responsibility for the initiative—

General Manager Finance and Resource Management

16.—DISPUTE RESOLUTION ARRANGEMENTS.
The parties to the Agreement recognise the benefits to flow

from the speedy and effective resolution of any issues that
may arise under the Agreement. In the event of any question,
dispute or difficulty arising under this Agreement, the follow-
ing procedures will apply—

16.1 The Employee concerned, a Union representative or
both will in the first instance discuss the matter with the Em-
ployee’s immediate supervisor.

16.2 If the matter is not resolved within five working days
then the matter may be referred by either party to the Com-
missioner of Health. The Commissioner of Health may
determine the matter by mutual consent.

16.3 Nothing in the Agreement shall prevent either party
from referring the matter to the Commission provided that it
is required that persons involved in the question, dispute or
difficulty shall confer among themselves and make reason-
able attempts to resolve questions, disputes or difficulties before
taking those matters to the Commission.

Where any matter is referred to the Commission and the
matter is not resolved by conciliation, then the matter remain-
ing in dispute may be resolved by arbitration in accordance
with the provisions of the Industrial Relations Act 1979 and
the State Wage Principles.

17.—MONITORING AND REVIEWING THE
AGREEMENT.

The Agreement shall be monitored and evaluated as follows;
The Peak Consultative Forum shall meet on a monthly ba-

sis, or more frequently as may be agreed, to review the progress
made towards achieving the productivity targets and objec-
tives of the Agreement and provide such advice as it sees fit to
the Commissioner and General Managers, on all matters per-
taining to the Agreement.

18.—ACCRUED ENTITLEMENTS
18.1 Subject to the provisions of the Agreement, Annual

Leave , Long Service Leave and Sick Leave accrued by the
Employee immediately before signing the Agreement will be
carried over and recognised for the purpose of the Agreement.

18.2 Annual, Long Service or Sick Leave entitlements ac-
crued during the term of the Agreement is to be paid at the rate
of pay to which the Employee is entitled under the Agree-
ment.

18.3 Annual Leave, Annual Leave Loading and Long Serv-
ice Leave accrued prior to the commencement of the Agreement
will be paid at the rate of pay applying under the Agreement.

18.4 Where the Employee engages in salary packaging, the
payments prescribed in sections 18.2 and 18.3 of the

Agreement shall be in accordance with the Employer’s salary
packaging, policy and guidelines.

18.5 Periods of half pay Sick Leave accrued immediately
prior to the signing of the Agreement will be converted to the
equivalent of full days Sick Leave and shall remain to the Em-
ployee’s credit until such time as they may be taken.

19.—SALARY PACKAGING
19.1 Salary packaging is an arrangement whereby entitle-

ments under the Award or Agreement, contributing toward Total
Employment Cost, can be reduced by and substituted with
another, or other benefits.

19.2 The Employee may request to enter into a salary pack-
aging arrangement offered by the Employer and the request
will not be unreasonably refused.

19.3 If the request is agreed, the Employee must enter into a
separate written agreement that sets out the terms and condi-
tions of the arrangement.

19.4 For salary packaging purposes, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits regu-
larly paid to or for the Employee, less the cost of Compulsory
Employer Superannuation Guarantee contributions. It may, for
example, be calculated by adding base salary, other cash al-
lowances, non-cash benefits and any Fringe Benefits Tax
currently paid in respect of employment.

19.5 The salary packaging agreement must be cost neutral
in relation to the total cost to the Employer.

19.6 The salary packaging agreement must comply with rel-
evant taxation laws and the Employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the Employee.

19.7 In the event of any increase or additional payments of
tax or penalties associated with the Employee’s employment
or Employer-provided benefits under a salary packaging agree-
ment, such tax, penalties and any other costs will be borne by
the Employee.

19.8 If there is a significant increase in Fringe Benefits Tax
liability or administrative costs relating to salary packaging
agreements, the salary packaging agreement may be varied or
cancelled.

19.9 The cancellation of a salary packaging agreement will
not cancel or otherwise affect the operation of the Agreement.

19.10 The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

20.—SIGNATORIES
Commissioner of Health
A Bansemer (Signed) (Signature)
For and on behalf of the Civil Service Association of
Western Australia (Inc)
Toni Walkington (Name) (Signed) (Signature)

SCHEDULE 1—PAY RATES AND ADJUSTMENTS
 A  B  C  D  E  F  G  H  I

Level  1996 Clause “A” + Clause Salary Clause Salary Clause Salary
Ind. 13.1 “B” 13.2 post 13.3 post 13.4 post

Agrmnt (“A” x (“C” x Registration (“E” x 12 Month (“G” x 24 Month
Rate 3.5%) 1.3%) (“C” + “D”) 3.5%) Adjustment 3.5%) Adjustment

(“E” + “F”) (“G” + “H”)
L1-U/17   11,649    407.72    12,057    161.78      12,218    427.63     12,646    442.61     13,089
L1-17   13,614    476.49    14,090    189.07      14,280    499.80     14,780    517.30     15,297
L 1-18   15,880    555.80    16,436    220.54      16,656    582.96     17,239    603.37     17,842
L1-19   18,382    643.37    19,025    255.29      19,281    674.84     19,956    698.46     20,654
L1-20   20,643    722.51    21,366    286.69      21,652    757.82     22,410    784.35     23,194
L1-1   22,677    793.70    23,471    314.94      23,786    832.51     24,619    861.67     25,481
L1-2   23,375    818.13    24,193    324.64      24,518    858.13     25,376    888.16     26,264
L1-3   24,072    842.52    24,915    334.32      25,249    883.72     26,133    914.66     27,048
L1-4   24,766    866.81    25,633    343.96      25,977    909.20     26,886    941.01     27,827
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 A  B  C  D  E  F  G  H  I
Level  1996 Clause “A” + Clause Salary Clause Salary Clause Salary

Ind. 13.1 “B” 13.2 post 13.3 post 13.4 post
Agrmnt (“A” x (“C” x Registration (“E” x 12 Month (“G” x 24 Month

Rate 3.5%) 1.3%) (“C” + “D”) 3.5%) Adjustment 3.5%) Adjustment
(“E” + “F”) (“G” + “H”)

L1-5   25,463    891.21    26,354    353.64      26,708    934.78     27,643    967.51     28,611
L1-6   26,161    915.64    27,077    363.33      27,440    960.40     28,400    994.00     29,394
L1-7   26,963    943.71    27,907    374.47      28,281    989.84     29,271   1,024.49     30,295
L1-8   27,517    963.10    28,480    382.16      28,862  1,010.17     29,872   1,045.52     30,918
L1-9   28,339    991.87    29,331    393.58      29,724  1,040.34     30,764   1,076.74     31,841
L2-1   29,321   1,026.24    30,347    407.22      30,754  1,076.39     31,830   1,114.05     32,944
L2-2   30,075   1,052.63    31,128    417.69      31,545  1,104.08     32,649   1,142.72     33,792
L2-3   30,866   1,080.31    31,946    428.67      32,375  1,133.13     33,508   1,172.78     34,681
L2-4   31,703   1,109.61    32,813    440.30      33,253  1,163.86     34,417   1,204.60     35,622
L2-5   32,578   1,140.23    33,718    452.45      34,171  1,195.99     35,367   1,237.85     36,605
L3-1   33,781   1,182.34    34,963    469.16      35,432  1,240.12     36,672   1,283.52     37,956
L3-2   34,719   1,215.17    35,934    482.18      36,416  1,274.56     37,691   1,319.19     39,010
L3-3   35,685   1,248.98    36,934    495.60      37,430  1,310.05     38,740   1,355.90     40,096
L3-4   36,677   1,283.70    37,961    509.38      38,470  1,346.45     39,816   1,393.56     41,210
L4-1   38,038   1,331.33    39,369    528.28      39,898  1,396.43     41,294   1,445.29     42,739
L4-2   39,104   1,368.64    40,473    543.08      41,016  1,435.56     42,452   1,485.82     43,938
L4-3   40,201   1,407.04    41,608    558.32      42,166  1,475.81     43,642   1,527.47     45,169
L5-1   42,314   1,480.99    43,795    587.67      44,383  1,553.41     45,936   1,607.76     47,544
L5-2   43,742   1,530.97    45,273    607.50      45,880  1,605.80     47,486   1,662.01     49,148
L5-3   45,226   1,582.91    46,809    628.11      47,437  1,660.30     49,097   1,718.40     50,815
L5-4   46,766   1,636.81    48,403    649.50      49,052  1,716.82     50,769   1,776.92     52,546
L6-1   49,242   1,723.47    50,965    683.88      51,649  1,807.72     53,457   1,871.00     55,328
L6-2   50,925   1,782.38    52,707    707.26      53,415  1,869.53     55,285   1,934.98     57,220
L6-3   52,666   1,843.31    54,509    731.44      55,241  1,933.44     57,174   2,001.09     59,175
L6-4   54,528   1,908.48    56,436    746.40      57,183  2,001.41     59,184   2,071.44     61,255
L7-1   57,379   2,008.27    59,387    746.40      60,134  2,104.69     62,239   2,178.37     64,417
L7-2   59,353   2,077.36    61,430    746.40      62,177  2,176.20     64,353   2,252.36     66,605
L7-3   61,500   2,152.50    63,653    746.40      64,399  2,253.97     66,653   2,332.86     68,986
L8-1   64,989   2,274.62    67,264    746.40      68,010  2,380.35     70,390   2,463.65     72,854
L8-2   67,489   2,362.12    69,851    746.40      70,598  2,470.93     73,069   2,557.42     75,626
L8-3   70,558   2,469.53    73,028    746.40      73,774  2,582.09     76,356   2,672.46     79,028
L9-1   74,460   2,606.10    77,066    746.40      77,813  2,723.46     80,536   2,818.76     83,355
L9-2   77,075   2,697.63    79,773    746.40      80,519  2,818.17     83,337   2,916.80     86,254
L9-3   80,058   2,802.03    82,860    746.40      83,606  2,926.21     86,532   3,028.62     89,561
Class 1   84,568   2,959.88    87,528    746.40      88,274  3,089.59     91,364   3,197.74     94,562
Class 2   89,079   3,117.77    92,197    746.40      92,943  3,253.01     96,196   3,366.86     99,563
Class 3   93,588   3,275.58    96,864    746.40      97,610  3,416.35    101,026   3,535.91    104,562
Class 4   98,097   3,433.40   101,530    746.40     102,277  3,579.70    105,857   3,705.00    109,562
L2/4-1   29,321   1,026.24    30,347    407.22      30,754  1,076.39     31,830   1,114.05     32,944
L2/4-2   30,866   1,080.31    31,946    428.67      32,375  1,133.13     33,508   1,172.78     34,681
L2/4-3   32,578   1,140.23    33,718    452.45      34,171  1,195.99     35,367   1,237.85     36,605
L2/4-4   34,719   1,215.17    35,934    482.18      36,416  1,274.56     37,691   1,319.19     39,010
L2/4-5   38,038   1,331.33    39,369    528.28      39,898  1,396.43     41,294   1,445.29     42,739
L2/4-6   40,201   1,407.04    41,608    558.32      42,166  1,475.81     43,642   1,527.47     45,169
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J & P METALS DEMOLITION INDUSTRIAL
AGREEMENT.
AG 128 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers

and

J & P Metals Pty Ltd.

AG 128 of 1999.

J & P Metals Demolition Industrial Agreement.

COMMISSIONER S J KENNER.

6 October 1999.
Order.

Having heard Ms L Dowden on behalf of the applicant and
there being no appeareance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the J & P Metals Demolition Industrial Agree-
ment as filed in the Commission on 21 July 1999 in the
terms of the following schedule be and is hereby regis-
tered as an industrial agreement.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the J & P Metals Demoli-

tion Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Aims and Objectives of this Agreement
6. Term and Renewal of Agreement
7. Wages and Allowances
8. Clothing
9. Hours of Work

10. Sick Leave
11. Dispute Settlement Procedure
12. Safety Dispute Resolution
13. First on Last Off
14. Overtime
15. Company Based Incentive Scheme
16. Industry Standards
17. Training Allowance, Training Leave, Recognition of

Prior Learning
18. Pyramid Sub-Contracting
19. Fares and Travelling
20. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
21. Income Protection
22. No Extra Claims
23. Signatories to the Agreement

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers)
(hereinafter referred to as the “Union”) and J & P Metals Pty
Ltd (hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
1. This Agreement shall be binding on the Company, the

Union and its’ officers and employees eligible to be members
of the Union employed by the Company, on demolition work
covered by the terms of the Building Trades (Construction)

Award 1987, No. 14 of 1978 (the relevant Award), on sites
where the unions commerical construction Agreement applies.
There are approximately six (6) employees covered under this
agreement.

2. The additional over award payments outlined in clause 7
shall only apply on projects in excess of $75,000 or where the
contractor is engaged to carry out work for a Building Con-
tractor who has signed an EBA with the BLPPU.

3. The provisions of this Agreement are in addition to enti-
tlements specified in the relevant Award and where there is an
inconsistency the Agreement shall prevail.

5.—AIMS AND OBJECTIVES OF THE AGREEMENT
The Objectives of this Agreement are to—

1. Increase the efficiency of the Company by the effec-
tive use of the skills and commitment of the
employees of the Company.

2. Improve the living standards, job satisfaction and
continuity of employment of the Company’s employ-
ees.

3. Develop best practice standards that are based upon
a culture of opportunity, continuous learning and im-
provement through training.

4. Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety standards in the industry are maintained.

5. Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

6.—TERM AND RENEWAL OF AGREEMENT
1. This Agreement shall come into operation from the date

of signing and shall remain in force until 31 October 1999.
2. The parties agree to commence discussions on the terms

and conditions of any future Agreement three calendar months
prior to the expiration of this Agreement.

7.—WAGES AND ALLOWANCES
1. Wage increases in this Agreement will be granted in ac-

cordance with an agreed skills enhancement programme. Any
agreed programmes will provide training in NBCITC accred-
ited general common and task specific skills.

2. The parties shall monitor the introduction of any skills
enhancement programme.

3. Employees will be classified into the following catego-
ries, although employees will not be precluded from moving
to a higher category, where they have been employed for the
specified periods, for the lack of appropriate training—

(a) Entry Level Demolition Worker
This category will apply to a new employee with
little or no demolition experience who will undergo
assessment, for a period not exceeding 10 weeks, of
suitability for continued employment, after which
time employees will be offered training in a basic
demolition course agreed to by the Company and the
Union.
Employees in this category will be expected to dem-
onstrate a safety conscious work attitude, an aptitude
for demolition work, good housekeeping practices
and productive and diligent work ethics.
In addition to other allowances prescribed by the
Award and this Agreement, employees in this cat-
egory will be paid as a Builders’ Labourer Group 3
as outlined in Appendix A—Wage Rates.
The Company shall not employ more than 25% En-
try Level employees in any demolition team.

(b) Basic Demolition Worker
This category will apply to an employee who has
completed the requirements of an Entry Level Worker
and who is gaining knowledge and experience on-
site in general demolition skills, including sound
knowledge of the Occupational Health, Safety and
Welfare Act 1984, as amended.
In addition to the requirements of the Entry Level
Demolition Worker employees will be expected to
demonstrate safety conscious work practices and an
understanding of demolition work.
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An employee in this category will be, after a period
not exceeding 13 weeks, classified as a Skilled Demo-
lition Worker and will be offered further training in
a demolition course agreed to by the Company and
the Union.
In addition to the other allowances prescribed by the
Award and this Agreement, employees in this cat-
egory will be paid as a Builders’ Labourer Group 2
as outlined in Appendix A—Wage Rates.

(c) Skilled Demolition Worker
This category will apply to an employee who has
completed the requirements of a Basic Demolition
Worker who has a broad knowledge of demolition
work.
In addition to the requirements of the Basic Demoli-
tion Worker employees will be expected to assist with
the on-the-job training and guidance in public and
workplace safety; general demolition skill; and the
plant, equipment and methods utilised, of Entry Level
and Basic Demolition Workers.
In addition to other allowances prescribed by the
Award and this Agreement, employees in this cat-
egory will be paid as Builders’ Labourer Group 1 as
outlined in Appendix A—Wage Rates.

4. Unless otherwise agreed in writing between the Com-
pany and the Union, employees will be paid an allowance of
$4.50 per hour worked to compensate for the additional dis-
abilities associated with demolition work—

5. This rate is in lieu of Clause 9 of the Award or allowances
contained in particular site agreements.

8.—CLOTHING
The following clothing will be supplied to all employees

and will be replaced on a fair wear and tear basis—
(a) 1 pair safety boots
(b) 2 T-shirts
(c) 1 bluey jacket.

9.—HOURS OF WORK
Unless otherwise agreed in writing between the Company

and the Union, and in addition to the provisions of clause 13
of the Award, a further productivity incentive of one paid day
off every four week period will be given to each employee.
For all other purposes of the Award and this Agreement, the
productivity day off shall be treated as if it had been worked.

10.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

11.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be the same as that outlined in the Award.

12.—SAFETY DISPUTE RESOLUTION
1. It is agreed the Company and their employees have a re-

sponsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the Company’s safety officer or
worker’s safety representative to be dealt with in accordance
with the following procedures—

(a) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
Company’s safety officer or the worker’s safety rep-
resentative.

(b) The Company’s safety officer and the worker’s safety
representative will take immediate action to have the
unsafe situation rectified.

(c) Should the Company’s safety officer consider that
no safety precautions are necessary, he/she will no-
tify the worker’s safety representative accordingly
as soon as possible.

(d) While there is disagreement on the ruling of the Com-
pany’s safety officer, the Company’s safety officer
will arrange for the immediate transfer of all em-
ployees from the disputed area.

(e) Should the Company’s safety officer be of the opin-
ion that no action is necessary and the employees’
safety representative disagrees, an appropriate inspec-
tor from Worksafe will be requested to undertake an
inspection of the disputed area for the purpose of
resolving any such matter.

(f) If disagreement still exists the chief inspector, con-
struction branch of Worksafe or his/her nominee will
be called in to assist in the resolution of the dispute.

(g) If no agreement can be reached between the parties
the matter may be referred to the Western Australian
Industrial Relations Commission to be determined
in accordance with Section 26 of the Industrial Re-
lations Act 1979, as amended.

4. Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being consid-
ered, except in the area alleged to be unsafe.

5. It is accepted that safety considerations override normal
work practices and depending on the degree of potential risk
to persons on the job, or the general public, can override nor-
mal demarcation practices.

13.—FIRST ON LAST OFF
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
10—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

14.—OVERTIME
1. The allocation of overtime will be at the employer’s pre-

rogative provided that the employer will not discriminate
against any employee.

2. The practice of “one in all in” will not occur.

15.—COMPANY BASED INCENTIVE SCHEME
The Company may negotiate incentive schemes which will

not affect the terms of this Agreement. These schemes must
ensure that the Award provides the base safety net and that all
workers on-site have the opportunity to share in the proposed
scheme.

16.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee
into the Western Australian Construction Industry Redundancy
Fund.

2. Superannuation
(i) The Company will immediately increase its level of

payment to $60 per week per employee.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a superannuation fund of their choice. The
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Company is bound by the employee’s election. The
aforementioned payment will then be made to that
fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company reach
an agreement pursuant to section 49C(2)(d) of the
Act to change the complying superannuation fund
or scheme the Company will, within seven days of
the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund
or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, excluding fares and
travel and other reimbursement allowances.

17.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of at least $96.00 per week shall be
paid by the employer to the Union Education and Training
Fund. Training costs for more than 8 employees shall be as
agreed between the parties.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

18.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

19.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

20.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—INCOME PROTECTION
The Company agrees to insure the employees for injury and

sickness cover. The scheme is to be negotiated through the
ACTU Insurance Broking Pty Limited (ACN. 069 795 875).

22.—NO EXTRA CLAIMS
The Union will make no further claims over conditions set

out in this Agreement for the life of the Agreement

23.— SIGNATORIES TO THE AGREEMENT

.......................................................
Signed on behalf of the Company Company Stamp

.......................................................
Signed on behalf of—

The Western Australian Builders’ Labourers,
Painters & Plasterers  Union of Workers.

Dated this               day of               1998.

APPENDIX A—WAGE RATES
Pursuant to Clause 7 of the Agreement, the following rates

of pay for a 36 hour week will apply to employees covered by
the Agreement in addition to the $4.50 per hour worked demo-
lition allowance.

Date of 1 August
Signing 1999
Hourly Hourly

Rate Rate
$ $

Labourer Group 1 16.92 17.15
Labourer Group 2 16.34 16.56
Labourer Group 3 15.90 16.12

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation
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3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

K & L SCAFFOLDING INDUSTRIAL AGREEMENT.
No. AG 146 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders’ Labourers,

Painters & Plasterers Union of Workers
and

Barry Lloyd William, Alaine Lynne William and
Francis James Kane t/a K & L Scaffolding

AG 146 of 1999.
K & L Scaffolding Industrial Agreement.

COMMISSIONER S J KENNER.
4 November 1999.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders –

THAT the K & L Scaffolding Industrial Agreement as
filed in the Commission on 27 August 1999 in the terms
of the following schedule be and is hereby registered as
an industrial agreement.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the K & L Scaffolding

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Aims and Objectives of this Agreement
6. Term and Renewal of Agreement
7. Wages and Allowances
8. Dispute Settlement Procedure
9. Safety Dispute Resolution

10. First on Last Off
11. Overtime
12. Company Based Incentive Scheme
13. Industry Standards
14. Clothing and Footwear
15. Training Allowance, Training Leave, Recognition of

Prior Learning
16. Pyramid Sub-contracting
17. Sick Leave
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims
22. Signatories to the Agreement

Appendix A—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix B—Labour Levels for Scaffolding

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers)
(hereinafter referred to as the “Union”) and Barry William
Lloyd, Alaine Lynne Lloyd and Francis James Kane trading
as K & L Scaffolding (hereinafter referred to as the “Com-
pany”) in the State of Western Australia.

4.—APPLICATION
1. This Agreement shall be binding on the Company, the

Union and its’ officers and employees eligible to be members
of the Union employed by the Company, on scaffolding work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the relevant Award). There are
approximately five (5) employees covered by this Agreement.

2. The provisions of this Agreement are in addition to enti-
tlements specified in the relevant Award and where there is an
inconsistency the Agreement shall prevail.

5.—AIMS AND OBJECTIVES OF THE AGREEMENT
The Objectives of this Agreement are to—

1. Increase the efficiency of the Company by the effec-
tive use of the skills and commitment of the
employees of the Company.

2. Improve the living standards, job satisfaction and
continuity of employment of the Company’s employ-
ees.

3. Develop best practice standards that are based upon
a culture of opportunity, continuous learning and im-
provement through training.

4. Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety standards in the industry are maintained.

5. Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

6.—TERM AND RENEWAL OF AGREEMENT
1. This Agreement shall come into operation from the date

of signing and shall remain in force until 31 October 1999.
2. The parties agree to commence discussions on the terms

and conditions of any future Agreement three calendar months
prior to the expiration of this Agreement.
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7.—WAGES AND ALLOWANCES
1. The following rate shall apply to all employees covered

by this Agreement.
From date of signing, hourly rate $16.56
2. In addition, the following allowance will be paid for work

carried out—
(a) A rate of $5.25 per hour will be paid to all employ-

ees. This allowance is “all purpose” and shall be
included as part of the ordinary rate.

(b) The $5.25 per hour allowance will be paid in lieu of
any other allowance.

8.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46—Settlement of Disputes and Appen-
dix—Resolution of Disputes Requirements of the Award.

9.—SAFETY DISPUTE RESOLUTION
1. It is agreed the Company and their employees have a re-

sponsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the Company’s safety officer or
worker’s safety representative to be dealt with in accordance
with the following procedures—

(a) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
Company’s safety officer or the worker’s safety rep-
resentative.

(b) The Company’s safety officer and the worker’s safety
representative will take immediate action to have the
unsafe situation rectified.

(c) Should the Company’s safety officer consider that
no safety precautions are necessary, he/she will no-
tify the worker’s safety representative accordingly
as soon as possible.

(d) While there is disagreement on the ruling of the Com-
pany’s safety officer, the Company’s safety officer
will arrange for the immediate transfer of all em-
ployees from the disputed area.

(e) Should the Company’s safety officer be of the opin-
ion that no action is necessary and the employees’
safety representative disagrees, an appropriate inspec-
tor from Worksafe will be requested to undertake an
inspection of the disputed area for the purpose of
resolving any such matter.

(f) If disagreement still exists the chief inspector, con-
struction branch of Worksafe or his/her nominee will
be called in to assist in the resolution of the dispute.

4. Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being consid-
ered, except in the area alleged to be unsafe.

5. It is accepted that safety considerations override normal
work practices and depending on the degree of potential risk
to persons on the job, or the general public, can override nor-
mal demarcation practices.

10.—FIRST ON LAST OFF
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
8—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

11.—OVERTIME
1. The allocation of overtime will be at the employer’s pre-

rogative provided that the employer will not discriminate
against any employee.

2. The practice of “one in all in” will not occur.
3. An overtime roster may be introduced after agreement is

reached between the employees, the Company and the Union.

12.—COMPANY BASED INCENTIVE SCHEME
1. The Company may negotiate incentive schemes which

will not affect the terms of this Agreement. These schemes
must ensure that the Award provides the base safety net and
that all workers on-site have the opportunity to share in the
proposed scheme.

2. Once negotiated incentive schemes will be submitted to
the Union prior to its implementation for confirmation that
the relevant Award requirements have been satisfied.

13.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee
into the Western Australian Construction Industry Redundancy
Fund.

2. Superannuation
(i) The Company will immediately increase its level of

payment to $60 per week per employee.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company reach
an agreement pursuant to section 49C(2)(d) of the
Act to change the complying superannuation fund
or scheme the Company will, within seven days of
the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund
or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

14.—CLOTHING AND FOOTWEAR
1. The following items or other suitable clothing as agreed

between the company and the Union will be supplied to each



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 332179 W.A.I.G.

employee by the Company, upon the completion of five work-
ing days.

(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. The parties recognise the need to adopt a “total trade”
concept for training and skills acquisition to meet the current
and future requirements of the industry. To this end the parties
reaffirm their commitment to training and agree that training
and retraining of both the workforce and supervision will oc-
cur on an ongoing basis.

2. It is agreed that safety training will be an important com-
ponent in the structured training programme.

3. All scaffolding work will be carried out using labour suit-
ably trained and qualified to a standard approved by the
Company and the Union.

4. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

5. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

6. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

16.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the

parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

17.—SICK LEAVE
For sick leave accrued after the date of signing of this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

22.—SIGNATORIES
The Unions: BLPPU

...........Signed..........
Date:      /     /

...........Signed..........
Witness

The Company: K & F SCAFFOLDING
...........Signed..........

Signature
Date: 25/8/99

Company Seal
...........Signed..........

Print Name

...........Signed..........
Witness

APPENDIX A
1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.
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(d) If this happens three times the worker shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the worker refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel, eg: Safety delegate/officer, safety com-
mittee members, union delegate, consultative
committee members(s) at the two hour BTG Drug
and Safety in the Workplace training course.

APPENDIX B
Labour Levels for Scaffolding
This appendix sets out parameters for labour levels on scaf-

folding work, however it has been an understanding between
the parties that a common sense approach in keeping with prac-
tical and safe working conditions forms the basis of this
Agreement.

1. Steel Scaffolding
Scaffolding work of a substantial nature erected over
4 metres high in accordance with Division 7 of the
Occupational Safety and Health Regulations and
Australian Standard 1576 shall where that scaffold-
ing is to be erected at one time be the work of at least
3 workers.
Scaffolding that will ultimately be erected over 4 me-
tres high, however is built in stages can be erected
up to 4 metres by a two person team one of which
shall be a licensed scaffolder.
Notwithstanding the abovementioned agreements and
due to the variation of circumstances applicable in
scaffolding work such as towers, scaffolding over
uneven sites, etc, there will be consultation between
the Licensed Scaffolder and the Employer on labour
levels in line with practical and safe working condi-
tions is an understanding between the parties to this
agreement.

2. Aluminium Mobiles
There shall not be a requirement for 3 person gangs
up to a height of 9.2 metres on Aluminium Mobiles
unless deemed necessary by the employer.

RAPID METAL DEVELOPMENTS ENTERPRISE
BARGAINING AGREEMENT 1999.

No. AG 127 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of

Workers, Western Australian Branch

and

Rapid Metal Developments (Australia) Pty Ltd.

AG 127 of 1999.

Rapid Metal Developments Enterprise
Bargaining Agreement 1999.

COMMISSIONER S J KENNER.

6 October 1999.

Order.
Having heard Mr G Sturman on behalf of the applicant and
Mr A Neil on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the Rapid Metal Developments Enterprise
Bargaining Agreement 1999 as filed in the Com-
mission on 19 July 1999 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the Rapid Metal Developments Enterprise
Bargaining Agreement 1997 No AG 165 of 1997 be
and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the Rapid Metal

Developments Enterprise Bargaining Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area, Scope and Parties Bound
4. Relationship to Other Awards
5. Term
6. Objectives
7. Continuous Improvements
8. Avoidance of Industrial Disputes
9. Wages

10. Journey Cover
11. Redundancies
12. Work Clothing

Signatories to Agreement

3.—AREA, SCOPE AND PARTIES BOUND
1. This agreement shall apply to employees of Rapid Metal

Developments (Australia) Pty Ltd who are, or eligible to be,
members of the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers—Western
Australian Branch (“AFMEPKIU”)

2. The parties to this Agreement are—
Rapid Metal Developments (Australia) Pty Ltd
6 Energy Street
MALAGA WA 6062
The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers—Western
Australian Branch
1111 Hay Street
WEST PERTH WA 6005

3. This Agreement covers approximately six employees.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 332379 W.A.I.G.

4.—RELATIONSHIP TO OTHER AWARDS
1. This Agreement shall be read wholly in conjunction with

the Metals and Engineering Rapid Metal Developments
(Australia) Pty Ltd Award 1993 with respect to employees
bound by that Award.

2. Where there is any inconsistency between this Agreement
and the aforementioned Award, this Agreement shall prevail
to the extent of such inconsistency.

5.—TERM
1. This Agreement shall operate from lst July 1999 to 30th

June 2001 and shall remain in force after that date until
replaced, or either party withdraws from the Agreement.

2. Not later than one month prior to the expiration of this
Agreement, the parties will confer to assess renewal or other-
wise of the document.

6.—OBJECTIVES
1. The employer and employees agree that by consultation,

mutual trust and improved quality of employment, productiv-
ity, competitive position and long term growth of Rapid Metal
Developments will be gained.

2. Short Term Objectives—
(a) To increase productivity and efficiency thus enabling

the company to achieve a reduction in the time taken
to pick and despatch items.

(b) To gain a committment to continuous improvement.
(c) To increase individual awareness and responsibility

for customer service.
(d) To maximise flexibility.
(e) To be more responsive to the needs of employees.

3. Long Term Objectives—
(a) To enhance the culture and attitiudes of all employ-

ees, thereby creating a sense of pride and belonging
to the company.

(b) To examine the application of career paths for em-
ployees covered by this Agreement, with a view to
increasing their skill levels and opportunties and their
worth to the Company.

(c) To increase competitiveness.
(d) To improve job satisfaction.

7.—CONTINUOUS IMPROVEMENT
The employer and all employees covered by this Agreement

are committed to becoming actively involved in the Enter-
prise Bargaining Agreement.

8.—AVOIDANCE OF INDUSTRIAL DISPUTES
The parites will adhere to the provisions prescribed in the

Appendix – Resolution of Dispute Requirements, of the
Metals and Engineering Rapid Metal Developments (Aust.)
Pty Ltd Award 1993.

9.—WAGES
Employees will receive 2 increases of 4 % each, payable as

from the following dates—
CURRENT RATE AT RATE AT

RATE 1.7.99 1.7.00
Wage Weekly Attendance Weekly Attendance Weekly Attendance
Group Wage Bonus Wage Bonus  Wage Bonus

C13 518.20 23.15 538.92 24.07 560.47 25.00
Leading

Hand 541.80 23.15 563.47 24.07 586.00 25.00

10.—JOURNEY COVER
1. The employer agrees to either reimburse or pay directly,

the cost of premiums for insurance taken out by employees
covered by this Agreement, for the purposes of providing jour-
ney cover to and from work.

2. Such insurance will cover loss of wages, plus death and
disability, up to a value of $100,000.

11.—REDUNDANCIES
In the event of redundancies taking place involving employ-

ees covered by this Agreement, the employer agrees to full
consultation with the Union on the criteria for selection of
surplus positions.

Every effort will be made to minimise redundancies how-
ever, in the event that they do take place, a minimum of four
weeks’ notice will be given to all employees who are to be-
come redundant.

12.—WORK CLOTHING
The employer will supply annually to employees covered

by this Agreement the following—
• One pair of working boots
• Two issues of work clothing
• One winter jacket

SIGNATORIES TO AGREEMENT
For and on behalf of Rapid Metal
Developments (Australia) Pty Ltd

R.A. O’Neil      signed
For and on behalf of the Automotive,
Food, Metals, Engineering, Printing
and Kindred Industries Union of
Workers—Western Australian Branch

                        signed

SCAFFIDI DEVELOPMENTS PTY LTD
INDUSTRIAL AGREEMENT.

No. AG 135 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers & Other

and

Scaffidi Developments Pty Ltd.
AG 135 of 1999.

Scaffidi Developments Pty Ltd Industrial Agreement.

COMMISSIONER S J KENNER.
8 October 1999.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the Scaffidi Developments Pty Ltd Industrial
Agreement as filed in the Commission on 6 August 1999
in the terms of the following schedule be and is hereby
registered as an industrial agreement.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the Scaffidi Developments

Pty Ltd Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
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13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Scaffidi Devel-
opments Pty Ltd (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately three (3) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause—46 Settlement of Disputes and Appen-
dix—Resolution of Disputes Requirements of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $50 per week per employee.

2. Superannuation
(i) The Company will immediately increase its level of pay-

ment to $60 per week per employee or 7% of Ordinary time
Earnings, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than the
C+BUSS the Company will, within seven days of the em-
ployee advising the Company of the fund of their choice, advise
the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. First aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand alowances, in chargeof plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 332579 W.A.I.G.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all employ-

ees covered by the agreement, to be financial members of the
BLPPU and the CMETU.

22.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—
The Unions: BLPPU
...........................................................
Date: 4/8/99
...........................................................
WITNESS
CMETU
...........................................................
Date:  4/8/99
...........................................................
WITNESS
The Company:
...........................................................
SIGNATURE
Date: 30/7/99
Company Seal
...........................................................
PRINT NAME
...........................................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Labourer Group 1 16.92 17.15
Labourer Group 2 16.34 16.56
Labourer Group 3 15.90 16.12
Plaster, Fixer 17.58 17.82
Painter, Glazier 17.19 17.42
Signwriter 17.56 17.80
Carpenter 17.70 17.93
Bricklayer 17.52 17.75
Refractory Bricklayer 20.12 20.38
Stonemason 17.70 17.93
Rooftiler 17.38 17.62
Marker/Setter Out 18.21 18.46
Special Class T 18.45 18.69

APPRENTICE RATES
Date of 1 August
Signing 1999
Hourly Hourly
Rate Rate

$ $
Plasterer, Fixer
Year l 7.38 7.48
Year 2 (1/3) 9.68 9.81
Year 3 (2/3) 13.19 13.37
Year 4 (3/3) 15.48 15.69

Painter. Glazier
Year l (.5/3/5) 7.22 7.32
Year 2 (1/3), (1.5/3.5) 9.45 9.58
Year 3 (2/3), (2.5/3.5) 12.89 13.06
Year 4 (3/3), (3.5/3.5) 15.13 15.33
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Date of 1 August
Signing 1999
Hourly Hourly

Rate Rate
$ $

Signwriter
Year l (.5/3/5) 7.38 7.48
Year 2 (1/3), (1.5/3.5) 9.65 9.78
Year 3 (2/3), (2.5/3.5) 13.17 13.35
Year 4 (3/3), (3.5/3.5) 15.46 15.66
Carpenter
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78
Bricklayer
Year l 7.36 7.46
Year 2 (1/3) 9.63 9.76
Year 3 (2/3) 13.14 13.31
Year 4 (3/3) 15.41 15.62
Stonemason
Year l 7.44 7.54
Year 2 (1/3) 9.73 9.86
Year 3 (2/3) 13.27 13.45
Year 4 (3/3) 15.57 15.78
Rooftiler
6 months 9.91 10.04
2nd 6 months 10.90 11.04
Year 2 12.73 12.90
Year 3 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

b) The decision on a person’s ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner

d) If this happens 3 times the worker shall be given a written
warning and made aware of the availability of treatment/coun-
selling. If the worker refuses help he/she may be transferred/
dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.1m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.1m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.l7m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55
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“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastem side of Havelock Street will be in the ‘CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedure
—First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

SECURITY OFFICERS (NORTH WEST SHELF
PROJECT) ORDER.

No. 860 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Wormald Security.

No. 860 of 1999.

Security Officers (North West Shelf Project)
Order No. 1060 of 1998.

4 November 1999.
Order.

HAVING heard Mr N. Whitehead on behalf of the applicant
and there being no appearance on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the Security Officers (North West Shelf Project)
Order No. 1060 of 1998 be replaced by the following
schedule and such shall have effect from the first pay
period commencing on or after the 4th day of November
1999.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———
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Schedule.

1.—TITLE
This Order shall be known as the Security Officers (North

West Shelf Project) Order No. 860 of 1999 and replaces Order
No. 1060 of 1998.

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Minimum

Adult Award Wage unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult

employees is $385.40 per week.
(3) The Minimum Adult Award Wage of $385.40 per week

is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions to July, 1999, including the increase
in Matter No. 609 of 1999.

(4) Unless otherwise provided in this clause adults employed
as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the
hours worked.

(5) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $385.40 per
week.

(6) (a) The Minimum Adult Award Wage shall not apply to
apprentices, employees engaged on traineeships or Jobskills
placements, or to other categories of employees who by
prescription are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any special
categories of employees not included here or otherwise in
relation to the application of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award Wage
shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other

penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all
other purposes of this award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly

wage for adult employees payable under the July 1999 State
Wage Case Decision. Any increase arising from the insertion
of the adult minimum wage will be offset against any equivalent
amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to
give effect to enterprise agreements and over award
arrangements. Absorption which is contrary to the terms of an
agreement is not required.

Increases under previous State Wage Case Principles or under
the current Statement of Principles, excepting those resulting
from enterprise agreements, are not to be used to offset the
adult minimum wage.

2.—ARRANGEMENT
1. Title

1B. Minimum Adult Award Wage
2. Arrangement
3. Scope and Application
4. Operation and Duration
5. Contract of Employment
6. Part Time Employees
7. Employee Relations Procedures
8. Security
9. Hours of Work—Day Employees

10. Hours of Work—Shift Employees
11. Rates of Pay
12. Location Allowance—Western Australia
13. Travel Allowance/Point of Hire
14. Overtime
15. Payment of Salary
16. Annual Leave
17. Public Holidays
18. Sick Leave
19. Bereavement Leave
20. Maternity Leave

21. Jury Service
22. Accident Pay
23. Cyclone Procedures
24. Industrial Clothing
25. Order to be Posted
26. Long Service Leave
27. Previous Agreement Superseded/Savings
28. Time and Wages Record
29. Right of Entry
30. Shop Steward
31. Medical Examination
32. Order Modernisation/Enhancement
33. Redundancy

3.—SCOPE AND APPLICATION
This Order shall apply to the Australian Liquor, Hospitality

and Miscellaneous Workers’ Union of Australia, Miscellaneous
Workers’ Division, Western Australian Branch, Wormald
Security and to Security Officers employed by Wormald
Security in respect of all security and associated work on the
Burrup Peninsula, Western Australia and is in lieu of the
Security Officers Award (A25 of 1981) as amended.

4.—OPERATION AND DURATION
Except as otherwise provided herein this Order shall operate

from the first pay period on or after 4 November 1999.

5.—CONTRACT OF EMPLOYMENT
(1) Except as hereinafter provided, employment shall be by

the week.
(2) Notwithstanding anything contained elsewhere in this

Order an employee shall, in the first instance, be appointed on
probation and shall remain on probation for a period of three
months including training. If found to be unsatisfactory at any
time during this period he/she may be terminated.

(3) The employer may, subject to the provision of subclause
(4) of Clause 7.—Employee Relations Procedures, suspend
an employee from duty for refusal or neglect of duty or
misconduct by the employee, provided that this subclause will
not affect the right of the employer to dismiss an employee in
accordance with the provision of subclause (4) of this clause.

(4) The provisions of this clause shall, subject to the provision
of subclause (4) of Clause 7.—Employee Relations Procedures,
not affect the right of the employer to dismiss an employee
without notice for refusal or neglect of duty or misconduct
and in such cases the wages shall be paid up to the time of
dismissal only.

(5) Subject to the provisions of Clause 23.—Cyclone
Procedures, the provisions of this clause shall not affect the
right of the employer to deduct payment for any day the
employee cannot be usefully employed because of any strike
or through any breakdown of machinery or any stoppage of
work by any cause beyond the employer’s reasonable control.

Provided that the employer shall advise the Union
representative and the appropriate full time official of the
Union, in writing, including telegram or telex, 48 hours prior
to implementing any stand downs, in the case of personnel
who are not in dispute.

(6) An employee not attending for duty shall except, as
provided in Clause 16.—Annual Leave, Clause 17.—Public
Holidays, Clause 18.—Sick Leave, Clause 19.—Bereavement
Leave, Clause 21.—Jury Service and Clause 23.—Cyclone
Procedures, lose his/her pay for the actual time of such non-
attendance.

(7) It is a term and condition of employment and of the rights
accruing under this Order that an employee shall, consistent
with safe working practice—

(a) perform such work (including shift work) as the
employer shall from time to time require;

(b) comply with the requirement of the employer to work
reasonable overtime at any time during seven days
of the week at the appropriate rates of remuneration
prescribed herein and further, where 12 hour shifts
are being worked, the employer may direct an em-
ployee to work overtime for the purpose of covering
shift absences, provided that no employee shall be
required to work more than 14 consecutive hours;

(c) use such protective clothing and equipment provided
by the employer for specific circumstances;



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 332979 W.A.I.G.

(d) comply with safety regulations determined by the
employer and attend safety meetings, drills and train-
ing and act as a member of emergency and fire crews
as required by the employer;

(e) if he/she be a shift employee who is not relieved as
scheduled at the end of his/her shift, continue to work
until relieved or otherwise authorised by his/her
employer to finish work;

(f) shall at all times comply with the provisions of Clause
7.—Employee Relations Procedures, including the
maintenance, at all times, of essential services;

(g) have and keep current at their own cost, a Guards
Licence pursuant to the Security Agents Act 1976,
‘B’ Class Drivers Licence and a First Aid Certifi-
cate.
Provided further each employee shall obtain, at their
expense and time, within a reasonable period after
commencement, an Occupational First Aid Certifi-
cate and on the completion of twelve months of
continuous service the employer shall reimburse the
cost of course fees only. Expenses, including wages,
for refresher and renewal courses of the Occupational
First Aid Certificate shall be met by the employer.

(8) A casual employee is one engaged and paid as such and
whose engagement may be terminated at any time provided
that a casual employee shall not be engaged for more than 28
continuous rostered working days without agreement between
the Union and the employer.

The employer will advise the Union of any casual
employment prior to engagement.

(9) On the termination of employment, an officer shall return
to the employer all uniforms in a reasonable condition, identity
cards, vehicles, firearms, keys and all other items issued to
officers.

(10) (a) The period of notice for termination either by the
employer or employee (except for misconduct) will be as
follows—

Period of Continuous Period of Notice
Service
One year or less One week
One year and up to
the completion of three years Two weeks
Three years and up
to the completion
of five years Three weeks
Five years and over Four weeks

The period of notice prescribed above may be waived in
whole or in part by mutual consent.

(b) In addition to the notice in paragraph (a) hereof,
employees over 45 years of age at the time of giving notice
with not less than two years continuous service, shall be entitled
to an additional week’s notice.

The notice of termination required to be given by an employee
shall not include notice based on age of the employee
concerned.

If an employee terminates his/her employment without giving
proper notice the employer shall have the right to withhold
monies due to the employee with a maximum amount equal to
the ordinary time rate of pay for the period of notice.

(c) Payment in lieu of the notice prescribed in paragraph (a)
and/or paragraph (b) hereof shall be made if the appropriate
notice period is not given. Provided that employment may be
terminated by part of the period of notice specified and part
payment in lieu thereof.

(d) In calculating any payment in lieu of notice 38 hours pay
for each week of notice shall be used.

(e) The period of notice in this clause shall not apply in the
case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency, or neglect of duty, in
accordance with subclause (4) of this clause, or in the case of
casual employees or employees engaged for a specific period
of time or for a specific task or tasks.

(f) Where the employer has given notice of termination to
an employee, the employee shall be allowed up to one day’s
time off without loss of pay for the purpose of seeking other

employment. Where time off is requested in these
circumstances it shall be taken at a time that is mutually
convenient.

(g) An employee who, having given or been given notice,
absents him/herself from work without reasonable excuse
during the period of notice shall be deemed to have abandoned
his/her employment and shall not be entitled to payment for
that period.

(11) The employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill,
competence and training.

6.—PART TIME EMPLOYEES
(1) A part time employee shall mean an adult employee

engaged on a weekly contract of service who works regularly
from week to week not less than four or more than eight
ordinary hours per day and not less than 20 or more than 38
ordinary hours each week over not more than five days of the
week on the days Monday to Friday inclusive.

Provided that no person shall be engaged as a part time
employee for less than one completed month of employment.
Any person who is employed as a part time employee and
whose employment terminates, prior to the completion of one
completed month of employment, shall be paid as a casual in
accordance with Clause 11.—Rates of Pay of this Order.
Provided that this provision shall not apply to any employee
who terminates his/her own employment or is dismissed for
misconduct.

(2) Time worked by a part time employee up to and including
38 hours per week shall be paid at ordinary rates of pay in
accordance with Clause 12.—Location Allowance—Western
Australia of this order unless the work exceeds eight hours per
day or is performed at weekends or is performed outside the
normal spread of hours for which appropriate overtime rates
shall apply.

(3) Part time employees shall be entitled to payment for
wages, leisure day off, annual leave, public holidays,
bereavement leave and sick leave on a pro rata basis in the
same proportion as the number of ordinary hours worked per
week bears to 38 hours.

(4) The location allowance prescribed in Clause 12.—
Location Allowance—Western Australia and shift allowance
prescribed in Clause 11.—Rates of Pay shall be paid on a pro
rata basis in the same proportion as the number of ordinary
hours worked per week bears to 38 hours.

(5) The provisions of subclause (5) of Clause 16.—Annual
Leave shall not apply to part time employees.

7.—EMPLOYEE RELATIONS PROCEDURES
The parties to this order are committed to promoting good

industrial relations based upon goodwill, consultation and
discussion. To this end all personnel involved shall use their
best endeavours to resolve problems promptly whilst work
continues normally in accordance with the following
arrangements.

In recognition of past practice and in consideration of the
peculiarities of security services provided on the North West
Shelf Gas Project the parties to this order expressly agree as
follows—

(1) Maintenance of Essential Services
The parties expressly agree that for reasons of conti-
nuity of supply of product to consumers, and for
safety, it is necessary for access to the Gas Plant and
Supply Base to be controlled at all times.
The following duties are considered, for reasons of
health and safety, to be essential services. The par-
ties agree that these specific duties shall not be
disrupted at any time for any reason.
Where, despite the best efforts of the parties, there is
a stoppage of work, sufficient personnel shall remain
on duty at all times to perform these functions and in
addition staff members may be utilised—

(a) Main LNG Gate
(i) Monitoring of Fire Panels—Operations

and Construction.
(ii) Mobilisation of Site Ambulance and

Fire Tender.
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(iii) Monitoring of and response to Emer-
gency Communications Systems.

(iv) Response to Plant Operations, Site
Constructions, Supply Base and Cy-
clone Emergencies.

(v) Control of vehicle and personnel ac-
cess to Domestic Gas Plant and LNG
Plant including, where applicable,
monitoring and operation of any com-
puter based access control system.

(b) Supply Base
(i) Monitoring of Fire Alarm Panel.

(ii) Control of vehicle and personnel ac-
cess to Supply Base including, where
applicable, monitoring and operation of
any computer based access control sys-
tem.

(c) Internal Plant Access
Control of vehicle and personnel access at rec-
ognised access gates between the differing
operational areas and also the LNG construc-
tion site and the LNG plant including, where
applicable, monitoring and operation of any
computer based access control system.

(d) Woodside Heliport
Maintenance of services at Woodside Heliport.
Employees performing essential services pre-
scribed above shall be paid their normal rate
of pay for such time.

(2) Non Involvement in Construction or Operations Disputes
Security Officers will not become involved in disputes

affecting some or all of the construction workforce, operations
workforce or any other party.

(3) Disputes Affecting Security Officers
Any grievance or dispute affecting Security Officers shall

be dealt with in accordance with the following procedure—
(a) The Security Officer concerned shall raise the griev-

ance/dispute with his/her supervisor who shall
respond within 48 hours.

(b) In the event of no response being received or the
response being considered unsatisfactory, the Secu-
rity Officer concerned and/or shop steward shall raise
the matter with the company’s North-West Area
Manager, who shall respond within 48 hours.

(c) In the event of the response in paragraph(b) above
being unsatisfactory the matter shall be referred by
the Shop Steward to the Karratha organiser of the
Union, and upon request of either party, a meeting
shall take place between the following parties—

ALHMWU Organiser
ALHMWU Shop Steward
Wormald North-West Area Manager
CWAI LNG Site Representative

This meeting shall take place within 72 hours.
(d) In the event of the meeting in paragraph (c) above

not resolving the matter, the grievance/dispute shall,
upon request of the Union, be referred to Wormald’s
State Manager.
A meeting of the parties referred to in paragraph (c)
above together with Wormald’s State Manager or his/
her nominee will be convened within 72 hours.

(e) In the event of the meeting in paragraph (d) above
not resolving the matter, the aggrieved party shall
notify the Western Australian Industrial Relations
Commission accordingly.
Subject to all rights conferred on the parties by the
Act, including any right of appeal, the Commission’s
ruling shall be accepted by the parties as the final
resolution of the grievance/dispute.

(f) The intent of this clause is that grievances/disputes
be resolved as close as possible to their point of ori-
gin, the parties agree that every effort will be made
to resolve any grievance/dispute at each level of the
above procedure.

(g) While the above procedure is being pursued, work
shall continue normally, without prejudice to the fi-
nal settlement of the matter in dispute.

(4) Disciplinary Procedure
Where the Company intends to take disciplinary action in

respect of any Security Officer, the following procedure shall
be followed—

(a) Dismissal
Where the Company intends to dismiss a Security
Officer for misconduct or subsequent to a final warn-
ing, the Company’s North-West Area Manager shall
advise the Security Officer accordingly in the pres-
ence of the ALHMWU Shop Steward.
The Company shall inform the ALHMWU Shop
Steward of the reasons for the dismissal and shall
suspend the Security Officer on full pay including,
where applicable, the Woodside (Burrup Peninsula)
Onshore Operations Allowance but excluding
rostered overtime and shift penalty component for
one shift to allow consideration of the matter by the
Union.
The Union shall respond within 24 hours as to
whether or not the dismissal is to be challenged.
If the Union advises that the dismissal is to be chal-
lenged, this matter shall be pursued in accordance
with subclause(3) of this clause.
Whilst this procedure is being followed the Security
Officer concerned shall be suspended on full pay
including, where applicable, the Woodside (Burrup
Peninsula) Onshore Operations Allowance but ex-
cluding rostered overtime and shift penalty
component whilst discussions take place between the
parties and the disputes procedure is pursued.

(b) Warnings
Where the Security Officer engages in behaviour
which is unsatisfactory to the Company but which
does not, in itself, warrant dismissal, the following
procedure shall take place—

(i) First Warning
The North-West Area Manager shall warn the
Security Officer of his/her unsatisfactory be-
haviour and advise what action needs to be
taken to correct the situation. This shall be done
in the presence of the ALHMWU Shop Stew-
ard.
The Company shall keep a record of such
warnings.

(ii) Second Warning
The North-West Area Manager shall again
warn the Security Officer of his/her unsatis-
factory behaviour and advise what action needs
to be taken to correct the situation. This shall
be done in the presence of the ALHMWU Shop
Steward.
The Company shall keep a record of such
warnings.

(iii) Final Warning
The North-West Area manager shall again
warn the Security Officer in accordance with
the procedure for first and second warnings.
The details of this matter including advice that
any further unsatisfactory behaviour will re-
sult in dismissal shall be confirmed in writing
with a copy to the ALHMWU Shop Steward.

(iv) Dismissal
In respect of any subsequent unsatisfactory
behaviour the matter shall be dealt with in ac-
cordance with paragraph (a) above.

8.—SECURITY
(1) In the interests of the safety of personnel and plant the

parties to this order mutually agree that the employees covered
by this order may be subject to personal and/or baggage
searches on entering or leaving any work site provided that
personal searches shall not be carried out without prior
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arrangement between the employer and the Union on each
occasion.

(2) An employee covered by this order shall display or
produce on request any form of personal identification issued
for the purpose by the employer.

(3) Where it has been established that an employee has
seriously breached security regulations he/she shall be
dismissed in accordance with the provisions of subclause (4)
of Clause 5.—Contract of Employment of this Order.

9.—HOURS OF WORK—DAY EMPLOYEES
(1) The ordinary hours of work shall average 38 hours per

week to be worked between 6.00am and 6.00pm Monday to
Friday.

(2) The ordinary hours of work will be 8 hours per day to be
worked on 19 days in each four calendar weeks, with one day
off in each four week period referred to above.

While the day off is a non-paid day, wages will be averaged
so that each employee receives 38 hours pay per week. In each
of the four weeks including the week in which the day off
occurs. This is calculated as follows—

8 hours x 19 days = 152 hrs  =  38 hrs (average pay
4 weeks per week)

Hence for pay purposes 7 hours and 36 minutes are paid for
each day over 20 days whilst 8 hours are in fact worked over
19 days.

Notwithstanding the above, a minimum of 5 rostered days
off each year shall be accumulated and taken in conjunction
with a period of annual leave.

(3) The starting and finishing times and rostered days off
may be varied by agreement between the employer and the
employee in consultation with the shop steward. In the event
agreement cannot be reached the matter will be progressed
through the Employee Relations Procedure contained in
subclause (3) of Clause 7.—Employee Relations Procedures.

(4) Employees shall be allowed a rest pause of 10 minutes
during each period of four hours’ ordinary working time, to be
taken at such times as to not interrupt operations.

(5) A day employee shall not be required to work longer
than five hours without a meal break. Meal breaks shall be not
less than 30 minutes or more than one hour on each day,
Monday to Friday, and shall not count as time worked.

When an employee is required to continue working during
the meal interval because the work is of an urgent operational
nature and his/her meal time is postponed for more than half
an hour, he/she shall be paid at overtime rates from the time
he/she usually commences his/her meal interval until he/she
gets his/her meal.

(6) Where an employee who is normally engaged as a day
employee is transferred to shift work or vice versa and does
not receive at least 48 hours’ notice of such transfer he/she
shall be paid at overtime rates for all time worked as a shift
employee or day employee as the case may be until the
expiration of 48 hours from the time when he/she was given
notice.

10.—HOURS OF WORK—SHIFT EMPLOYEES
(1) The ordinary hours of work shall not exceed an average

of 38 hours per week spread over the roster cycle to be worked
in shifts of eight consecutive hours inclusive of a 20 minute
crib break each shift which shall be counted as time worked.

(2) Wages will be averaged so that each employee receives
38 ordinary hours pay each week in each week of the roster
cycle.

(3) Notwithstanding subclauses (1) and (2) of this clause a
minimum of five rostered days off each year shall be
accumulated and taken in conjunction with a period of Annual
Leave.

(4) The method of working shifts, time of commencement
and finishing shifts and rostered days off, once having been
determined, may be varied by agreement between the employer
and the employee in consultation with the shop steward. In the
event that agreement cannot be reached, the matter will be
progressed through the Employee Relations Procedures
contained in subclause (3) of Clause 7.—Employee Relations
Procedures.

(5) Where an employee is required to change from his/her
normal rostered shift to another, the employer must give not
less than 48 hours’ notice. Where 48 hours’ notice is not given,
the appropriate overtime rate will be paid for all time worked,
until the expiration of the notice period.

Provided that a minimum of 24 hours notice may be given
where the employer and employee agree in which case the
overtime rate shall not apply.

11.—RATES OF PAY
(1) An employee designated by the employer as any

classification specified in the table hereunder shall be paid at
the respective rate assigned to that classification—

Continuous
Day Shift

Employees Employees
Classification Rate Per Rate Per

Annum Annum
(a) Probationary

Security Officer       $27,952.67      $37,122.67
Probationary Security Officer shall mean an em-
ployee engaged pursuant to subclause (2) of Clause
5 or this order.
Provided that the hourly rate for the purposes of cal-
culating overtime shall be $14.09.

Continuous
Day Shift

Employees Employees
Classification Rate Per Rate Per

Annum Annum
(b) Security Officer   $29,606.67        $39,268.67

Provided that the hourly rate for the purposes of calculat-
ing overtime shall be $14.94 per hour.

(2) Subject to subclauses (3), (4), (5), and (6) hereof the
above rates cover all payments for the performance of all duties
for the appropriate classification and the current and future
disabilities associated with the industry including periods of
duty and includes compensation for shift work, shift handover
and all rostered work performed on Saturdays and Sundays.

(3) In addition to the rates prescribed in subclause (1) of this
clause, all employees engaged at the King Bay Supply Base
and the Woodside LNG and Domestic Gas Plants on the Burrup
Peninsula shall be paid a flat allowance of $1.93 for each hour
paid in respect of which payment is made.

This allowance shall be known as the Woodside (Burrup
Peninsula) Onshore Operations Allowance and shall
compensate for all fire, emergency, first aid, safety, evacuation
or muster drills, the lack of afternoon smoko break, travel time
on overtime or call outs and the effects of the environment.

(4) A casual employee shall be paid at the hourly rate
appropriate to his/her classification plus a loading of 20% in
lieu of the annual leave, sick leave, bereavement leave, jury
service and public holidays provisions of this order. Casual
employees shall also be entitled to the Woodside (Burrup
Peninsula) Onshore Operations Allowance referred to in
subclause(3) of this clause.

(5) Shift Allowance
For the ordinary hours of shift, shift employees other than

continuous shift employees shall be paid the following extra
loadings which are based on the hourly rate prescribed by
subclause (1) of this clause.

Shift %
(a) Afternoon or Night Shift other than

shifts below 15
(b) Permanently working Afternoon shift 20
(c) Permanently working Night shift 30
(d) Permanently working alternate Night

and Afternoon shifts 25
(e) Any other shifts 10
(f) Provided that in lieu of (a) to (e) above all work

performed on Saturdays shall be paid at time and
one half and all work on Sundays at double time.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.3332

 (6) Short Term Shifts
(a) Notwithstanding anything contained elsewhere in this

order, an employee transferred to short term shifts (i.e. shifts
which do not continue for at least five consecutive afternoon
and/or night shifts) shall be paid at the appropriate overtime
rate provided under Clause 14.—Overtime of this order for
each such shift worked.

(b) An employee transferred to shift work for more than five
consecutive shifts (including afternoon and night shifts) shall,
subject to the provisions of subclause(6) of Clause 9.—Hours
of Work—Day Employees of this order, be paid at the rate
appropriate to a continuous shift employee in his/her
classification for each such shift worked.

(7) Definitions
“Afternoon shift” means any shift finishing after 6.00pm

and at or before midnight.
“Night shift” means any shift finishing subsequent to

midnight and at or before 8.00am.
“Continuous shift employee” means an employee who

regularly alternates between afternoon and night shifts
and day shifts and who is rostered to work on any day of
the week.

“Permanently working” means an employee who works
all afternoon or night shifts or a combination of such shifts
without alternating with day work.

(8) Security Control Officer Allowance
In recognition of the additional responsibilities exercised by

the designated security control officer at all times on each shift,
including supervision and direction of other security officers,
in accordance with Company policies, procedures and standing
Orders and furthermore where such responsibilities may be
required to be exercised in the absence of the Company Site
Manager, an allowance of $1.37 per hour for each hour worked
shall be paid for each shift an officer is so designated.

Provided that the employer shall designate one security
officer on each shift as security control officer, who shall
operate in accordance with Company policy, procedures and
standing orders and will be located at the LNG main gate.

(9) The rates of pay and allowances prescribed in this clause
will be varied to give effect to decisions of the Australian
Conciliation and Arbitration Commission in National Wage
Cases and other cases which result in any general order of the
Commission increasing wage rates in all Federal awards.

12.—LOCATION ALLOWANCE—WESTERN
AUSTRALIA

(1) Subject to the provisions of this clause, in addition to the
salaries prescribed in Clause 11.—Rates of Pay of this Order,
an employee shall be paid a weekly allowance of $24.61 when
employed at the Woodside LNG plant and/or Supply Base
facility and/or Karratha Airport.

(2) Except as provided in subclause (3) of this clause, an
employee who has—

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause.

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependant is receiving by way of a district or
location allowance.

(3) Where an employee is provided with board and lodging
by his/her employer, free of charge, such employee shall be
paid 66 2/3rd percent of the allowances prescribed in subclause
(1) of this clause.

(4) Except where an employee is eligible for payment of an
additional allowance under subclause (2) of this clause, but on
31 December, 1987 was in receipt of an amount in excess of
that under General Order No. 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid and
that due under subclause (2) of this clause shall be reduced by
33 1/3rd%; the difference remaining on 1 January 1989 shall
be reduced by 50% from that date and payment in accordance
with subclause (2) of this clause will be implemented on 1
July 1989.

(5) Subject to subclause (2) of this clause, junior employees,
casual employees, part-time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.

(6) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.

(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(8) For the purposes of this clause—
(a) “Dependant” shall mean—

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a district allowance or location
allowance.

(b) “Partial Dependant” shall mean a “dependant” as
prescribed in paragraph (a) of this subclause who
receives a district allowance or location allowance
which is less than the location allowance prescribed
in subclause (1) of this clause.

(9) Nothing herein contained shall have the effect of reducing
any ‘district allowance’ payable to any employee subject to
the provisions of this Order whilst that employee as at 1 June
1988 remains employed by his/her present employer.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day of July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing) for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.

13.—TRAVEL ALLOWANCE/POINT OF HIRE
(1) Employees engaged on the Burrup Peninsula shall be

paid the following travelling allowance provided that this
allowance shall not be payable where the employer provides
transport.

(a) From the beginning of the first pay period commenc-
ing on or after 21 December 1990 until the period
prescribed in paragraph (b) hereof—$9.80 per day.

(b) From the beginning of the first pay period commenc-
ing on or after 15 April 1992 until the period
prescribed in paragraph (c) hereof—$10.10 per day.

(c) From the beginning of the first pay period commenc-
ing on or after 12 June 1998 until the pay period
prescribed in paragraph (d) hereof -$10.75 per day.

(d) From the beginning of the first pay period commenc-
ing on or after 4 November 1999 – $10.98 per day.

(2) Employees engaged pursuant to this Order shall be
deemed to be locally hired; not living away from their normal
place of residence.

14.—OVERTIME
(1) For all time worked in excess of or outside of the ordinary

working hours prescribed, employees shall be paid as follows—
(a) Day employees—for work performed in excess of

the ordinary rostered hours on any day or outside of
the spread of hours in Clause 9.—Hours of Work—
Day Employees of this order at the rate of time and
one half for the first two hours and at double time
thereafter. Provided that for overtime work performed
after 12 noon on a Saturday or rostered day off and
for all work performed on a Sunday payment shall
be at the rate of double time.

(b) Continuous shift employees—for work performed in
excess of the ordinary rostered hours on any one shift
at the rate of double time except where such excess
hours are caused by normal rotation of shifts.
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A continuous shift employee shall not be paid for
overtime worked at a lesser rate than is payable to an
employee performing his/her normal shift at such
time.

(c) Non continuous shift employees—for work per-
formed in excess of the ordinary rostered hours on
any shift at the rate of time and one half for the first
two hours and double time thereafter, except where
such excess hours are caused by normal rotation of
shifts. Provided that for overtime work performed
after 12 noon on a Saturday or a rostered day off or
on a Sunday payment shall be at the rate of double
time.

(d) Notwithstanding paragraphs (a), (b) and (c) of this
subclause, rostered training time up to an average of
4 hours per month, shall be paid for at ordinary rates.

(2) (a) For the purposes of calculating overtime each day
shall stand alone, except when such overtime con-
tinues into the next day.

(b) Pre-start overtime is overtime that is continuous with
the start of a normal working day, provided the em-
ployee has been notified at work on the previous day
or earlier. Where the employee is notified after leav-
ing the workplace, payment will be at a minimum of
four hours at the appropriate overtime rate.

(3) (a) Where an employee works so much overtime con-
tinuous with the completion of normal hours 1 day,
he/she must have at least 10 consecutive hours off-
duty between the work of successive rostered
working days. Unless specifically required to do so
by the employees supervisor, he/she shall not com-
mence his/her normal rostered work until he/she has
had 10 consecutive hours off-duty. Provided how-
ever, that the employee shall be paid for all ordinary
rostered time occurring during such 10 hours off-
duty.
Provided further that 8 hours shall be substituted for
10 hours where the overtime is worked by agree-
ment between the employer and employee as a result
of an employee being absent from a rostered shift
with 48 hours or less notice.

(b) If on the specific instructions of the employer, an
employee resumes or continues work without hav-
ing had such 10 consecutive hours off-duty, he/she
shall be paid at overtime rates until he/she is released
from duty.

(4) (a) An employee recalled to work overtime after leav-
ing the Company’s premises (whether notified before
or after leaving the premises) shall be paid for a mini-
mum of four hours’ work at the appropriate overtime
rate for each time he/she is so recalled.
This subclause shall not apply where the overtime is
continuous (subject to a reasonable meal break) with
the completion or commencement of ordinary work-
ing time.

(b) Where an employee is called out, he/she shall be
entitled to 10 hours off duty after the completion of
the call out without loss of pay. Where two or more
call outs occur between the work on successive
rostered working days the 10 hour break shall apply
at the completion of the last call out. Provided that
this provision shall not apply where a continuous shift
employee is first called out within four hours of the
commencement of his/her normal rostered hours, and
a day employee or non-continuous shift employee is
called out within two hours of the commencement
of his/her normal rostered hours.

(5) (a) If notice cancelling prearranged overtime to be
worked during a weekend, public holidays, rostered
days off or weekdays is given to an employee before
he/she leaves the workplace, a penalty payment shall
not be payable.

(b) Where an employee has left the workplace and does
not receive at least 12 hours’ notice of any prear-
ranged overtime being cancelled he/she shall be
paid—

(i) One hour’s ordinary pay in the event of week-
day overtime work cancelled; or

(ii) Four hours’ ordinary pay in the event of week-
end, rostered day or shift off or public holiday
work cancelled.

Provided that an additional penalty shall not be pay-
able if an employee is not able to be contacted before
he/she would normally leave to commence work and
he/she subsequently reports for work.

(c) Where an employee has been called out and such
recall is cancelled upon him/her reporting to work
he/she shall be paid four hours at the appropriate rate
even though he/she is not required to work. Provided
that where an employee has been called out and such
call out is subsequently cancelled prior to him/her
leaving his/her home he/she shall be paid one hour
at his/her ordinary rate.

(6) (a) Where an employee works overtime that is continu-
ous with the commencement or completion of
ordinary hours, a crib break of twenty minutes with-
out deduction of pay shall be allowed and taken on
the job, without specific relief, where such overtime
continues for a minimum of two hours.

(b) Where it is known that the overtime will continue
for a minimum of two hours, the crib break may be
taken prior to the commencement of the period of
overtime and entitlement for such subsequent crib
breaks as provided in paragraph (d) hereof, shall
occur from the completion of the previous crib break.

(c) If an employee is not able to take his/her crib break
on the job but is required to continue normal duties,
he/she shall be paid twenty minutes at double time
in addition to the actual overtime worked.

(d) Where an employee works an overtime day or shift,
he/she shall be entitled to a crib break of twenty min-
utes to be allowed and taken on the job, without
specific relief, without deduction of pay after each
four hours of overtime worked, provided the em-
ployee continues to work after such crib break. Crib
break entitlements will be calculated from the com-
pletion of the previous crib break entitlement.

(e) For each crib break prescribed a meal or a meal al-
lowance of $7.50 shall apply at the option of the
employer.

(7) Where an employee is requested to stand by during his/
her off duty time for a call out, he/she shall be paid at single
time for all time spent standing by. Stand by payments shall
not apply unless the employee has agreed to a specific request
by his/her supervisor to stand by for a defined period.

(8) Where shift employees spend more than 15 minutes on
handing over at the conclusion of the shift, overtime rates will
be paid for time worked in excess of that 15 minutes.

(9) Notwithstanding anything contained elsewhere in this
order, time worked in excess of or outside ordinary rostered
hours of work shall not attract additional payment if—

(a) It is due to private arrangements between the em-
ployees themselves; or

(b) It is for the purpose of effecting a rotation of shifts
within the shift roster.

15.—PAYMENT OF SALARY
(1) Salary shall be paid on a fortnightly basis into a bank

account nominated by the employee. By agreement with the
employer, alternative methods of payment may be agreed. In
the event of a disagreement, salary shall be paid on a fortnightly
basis into a bank account nominated by the employee.

(2) On or prior to pay day, the employer shall state to each
employee in writing the amount of wages to which he/she is
entitled, the amount of deduction made therefrom and the net
amount being paid to him/her.

(3) Payment for overtime worked during the second week
of a particular period need not be made until the next following
pay period.

16.—ANNUAL LEAVE
(1) (a) An employee other than a casual employee shall be

allowed annually, after 12 months’ continuous service, a period
of four weeks’ leave including non working days, provided
that employees working North of the 26th parallel South
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Latitude shall be allowed an additional one week’s leave
including non working days.

(b) In addition to the leave prescribed in paragraph(a) of this
clause an employee who is regularly rostered to work on any
day of the week, not excluding public holidays, shall be allowed
an additional one week of leave. Provided that where an
employee is so rostered for part of a year, the amount of
additional leave shall be the same proportion of one week as
such part bears to a year.

(c) For administration purposes, all annual leave entitlements
will be recorded in equivalent average weekly hours of work
in accordance with Clause 9.—Hours of Work—Day
Employees or Clause 10.—Hours of Work—Shift Employees
of this Order.

When an employee proceeds on leave, his/her entitlement
calculated in accordance with this subclause, will be debited
by the number of ordinary hours he/she would have worked
on his/her ordinary roster during the period of leave.

(d) The annual leave referred to in this clause shall, for day
employees only, be exclusive of any public holidays prescribed
by this order, and for each holiday which falls within such an
employee’s annual leave, one day shall be added to such leave.

(2) (a) Before going on annual leave, an employee to whom
this clause applies, shall be paid for such leave the amount he/
she would have earned had he/she been at work during the
relevant period.

(b) An employee other than a shift employee proceeding on
annual leave shall have his/her base pay increased by the
amount of 22.5% while on annual leave.

(3) Annual leave shall be given and taken in a continuous
period, not later than 12 months after it accrues, and wherever
practicable at the time an employee specifies. Provided that if
so requested by an employee and agreed to by the employer,
annual leave shall be allowed and taken in separate periods
and wherever practicable at the time he/she specifies.

Provided further that where surplus staff to roster
requirements are available, the employer may direct an
employee, with a minimum of 4 week’s notice, to take up to a
maximum of one week of accrued leave in any one calendar
year.

Any grievance in relation to the operation of this provision
shall be dealt with in accordance with Clause 7.—Employee
Relations Procedures.

(4) An employee whose services are terminated by an
employer other than in accordance with subclause (5) of Clause
5.—Contract of Employment or who leaves his/her
employment during any qualifying period for annual leave
shall, in respect of the period worked, be paid the cash
equivalent of annual leave in the same proportion which the
period worked bears to a year. Such payment shall be calculated
in the same manner as the payment prescribed in paragraph
(2)(a) hereof. Where a full 12 months’ entitlement has accrued
the employee, other than a shift employee, shall also be entitled
to the payment as prescribed in paragraph (2)(b) hereof.

(5) Where an employee with 12 months’ continuous service
is employed for part of the 12 monthly period on different
work cycles or rosters the leave entitlements set out in
paragraphs (a) and (b) of subclause (1) of this clause, shall be
calculated on a proportionate basis.

(6) An employee living North of the 26th parallel South
Latitude who proceeds on annual leave is entitled to annual
leave travel assistance in accordance with the following
provisions—

(a) When an employee (other than a part time employee)
proceeds on annual leave for one week or more which
may be inclusive of rostered days off and public holi-
days, he/she shall be entitled to annual leave travel
assistance in the form of a return air ticket to Perth
or reimbursement of actual travel costs up to the value
of a return economy class airfare to Perth.
Following the completion of 12 months’ continuous
service an employee is entitled to claim travel as-
sistance in respect of two trips per annum in relation
to annual leave.
An employee however, may request a pro rata appli-
cation of the above entitlement each six months.

(b) When a part time employee who has no entitlement
to travel assistance by any other means proceeds on
annual leave for one week or more which may be
inclusive of rostered days off and public holidays,
he/she shall be entitled to annual leave travel assist-
ance in the form of one return air ticket to Perth per
annum or reimbursement of actual travel costs up to
the value of one return economy class airfare to Perth
for the employee only.

(c) Travel assistance provided to employees who are not
travelling to or through Perth may be subject to taxa-
tion and the appropriate deduction will be made from
the assistance granted and the net amount paid to the
employee. The gross amount of assistance will be
included on the employee’s group certificate as “other
earnings” and the tax deducted included in the amount
of tax shown on the group certificate.

(d) Employees may use an entitlement to annual leave
travel assistance without necessarily proceeding on
annual leave, but such travel assistance will be sub-
ject to taxation and the appropriate deduction made
in accordance with paragraph (c) above.

(e) Where an employee proceeds on annual leave he/
she may use two entitlements to annual leave travel
assistance for the one period of annual leave. How-
ever, the additional travel assistance will be subject
to taxation and the appropriate deduction made in
accordance with paragraph (c) above.

(f) An employee may accumulate entitlements to an-
nual leave travel assistance.

(g) An employee other than a part time employee whose
spouse or dependants reside with him/her in the area
of employment, the spouse and each dependant in
their own right shall be entitled to annual leave travel
assistance in accordance with paragraph(a) above,
provided that neither the spouse nor dependants have
an entitlement which exceeds the entitlement in para-
graph (a) above inclusive of other sources.
An employee is not entitled to the benefits of this
clause both as an employee and as the spouse of an
employee.
For the purposes of this clause a spouse shall include
either a de facto wife or husband residing with the
employee and dependent shall mean—

(i) Children under 16 years of age residing with
the employee; or

(ii) Bona fide full time students less than 25 years
of age.

(h) It is a condition of this clause that the benefits apply
only if the employee’s contract of employment con-
tinues after the leave is completed. If an employee
fails to resume work on completion of the leave the
employer may deduct from any monies due to the
employee the cost of such assistance.

17.—PUBLIC HOLIDAYS
(1) (a) Except as hereinafter provided, an employee shall be

entitled to the following public holidays without loss of pay
up to a maximum of 7.6 hours—

New Year’s Day, Australia Day, Good Friday, Easter
Monday, Easter Tuesday, Foundation Day, Labour Day,
Anzac Day, Queen’s Birthday, Christmas Day and Box-
ing Day or such other day as is generally observed in the
locality as a substitute for any of the said days respec-
tively.

(b) By agreement between an employer and the majority of
his/her employees in a particular work place, other days may
be substituted for the said days or any of them.

(2) Where an employee is absent from his/her employment
on the working day before or the working day after a public
holiday prescribed in subclause(1) hereof without reasonable
excuse, or without the consent of the employer, the employee
shall not be entitled to payment for such holiday or holidays.

(3) Work done on any of the public holidays prescribed in
this clause shall be paid for at the rate of triple time, provided
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that employees who work on a public holiday pursuant to a 12
hour shift roster shall be paid at the rate of double time for the
first four hours.

(4) Where consequent upon any visit to Australia of Her
Majesty the Queen or any other member of the Royal Family,
a public holiday is proclaimed by order in council or otherwise
gazetted by the authority of the Commonwealth or of the State
Government under any state act throughout any
Commonwealth Territory or any State or part thereof, such
day shall within the defined locality be deemed to be a holiday
for the purposes of this order; provided that an employee shall
not be entitled to the benefit of more than one holiday
consequent upon such visit.

(5) (a) Where a holiday is enacted, proclaimed or gazetted
by authority of the Commonwealth Government or Western
Australian Government in substitution for a public holiday
mentioned in this clause, and such proclaimed or gazetted
holiday is to be observed generally by persons throughout
Western Australia or the Karratha region, then such day shall
be deemed to be a holiday for the purposes of this Order, and
employees covered by this Order shall be entitled to such
holiday.

(b) In the event of a substitute day being enacted, proclaimed
or gazetted as aforesaid, the day on which the public holiday
falls in fact shall not be deemed to be a holiday for any purpose
of this Order.

(c) Where an additional holiday is proclaimed or gazetted
by the authority of the Commonwealth Government or Western
Australian Government and such proclaimed or gazetted
holiday is to be observed generally by persons throughout
Western Australia or the Karratha region, or when such a
proclaimed or gazetted day is, by any required judicial or
administrative order, to be so observed, then such day will be
deemed to be a holiday for the purposes of this Order, for
employees covered by this Order.

18.—SICK LEAVE
(1) An employee (other than a casual employee) who is absent

from his/her work on account of personal illness or injury shall
be entitled to sick leave for ordinary hours without deduction
of pay in accordance with this clause.

(2) (a) An employee shall accrue sick leave entitlements at
the rate of ten working days in each year of service.

Provided that for the purposes of such accrual where an
employee is engaged on a 12 hour shift roster, a working day
shall be regarded as 7.6 hours.

(b) Whilst employment with the employer remains
continuous, sick leave shall accumulate from year to year so
that any leave entitlement not taken in one year may be taken
in any subsequent year.

(3) (a) An employee shall not be entitled to paid sick leave
for any period in respect of which he/she is entitled to workers’
compensation.

(b) An employee shall as soon as possible and preferably
before the start of work, inform the employer of his/her inability
to attend for duty and, as far as practicable, state the nature of
his/her illness or injury and the estimated duration of absence.

(c) An employee shall prove to the satisfaction of the
employer that he/she was unable on account of his/her illness
or injury to attend for duty on the day or days for which sick
leave is claimed.

(4) An employee who is sick during a period of annual leave
may have the leave entitlement credited by the period of illness
(up to the maximum of the employee’s accrued sick leave).
Provided such is supported by suitable medical evidence.

19.—BEREAVEMENT LEAVE
An employee, other than a casual, shall be entitled to a

maximum of three days’ leave, or in the case of an employee
engaged on a 12 hour shift roster a maximum of two days
leave, without loss of pay on each occasion and on production
of satisfactory evidence of the death in Australia of the
employee’s wife, husband, father, mother, brother, sister or
child, mother-in-law, father-in-law and grandparents. For the
purpose of this clause “wife” and “husband” shall include de
facto wife or husband.

20—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with the employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this clause—
(a) An employee shall include a part time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six
weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employer by not less than 14 days’ notice in writ-
ing to the employee may require her to commence
maternity leave at any time within the six weeks
immediately prior to her presumed date of confine-
ment.

(e) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

(3) Transfer to a Safe Job
Where, in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of maternity
leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.
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(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) She shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work; or

(ii) For illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of subclauses(7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken

pursuant to subclauses (3) and (6) hereof does not exceed 52
weeks—

(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised Order ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any Order, or other provision to the contrary,

absence on maternity leave shall not break the continuity of
service of an employee but shall not be taken into account in
calculating the period of service for any purpose of the Order.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Order.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an
employee who was transferred to a safe job pursuant

to subclause (3), to the position which she held im-
mediately before such transfer. Where such position
no longer exists but there are other positions avail-
able for which the employee is qualified and the
duties of which she is capable of performing, she
shall be entitled to a position as nearly comparable
in status and salary or wage to that of her former
position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this clause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

21.—JURY SERVICE
An employee, other than a casual, required to attend for jury

service during his/her rostered working hours shall be
reimbursed by the employer an amount equal to the difference
between the amount paid in respect of his/her attendance for
such jury service and the amount of wage he/she would have
received in respect of the ordinary time he/she would have
worked had he/she not been on jury service. An employee shall
notify his/her employer as soon as possible of the date upon
which he/she is required to attend for jury service. Further, the
employee shall give his/her employer proof of his/her
attendance, the duration of such attendance and details of the
amount received in respect of such jury service.

22.—ACCIDENT PAY
(1) An employer shall pay an employee accident pay where

the employee receives an injury for which weekly payments
or compensation are payable by or on behalf of the employer
pursuant to the provisions of the Western Australian Workers’
Compensation and Assistance Act 1983 provided such
payments are at a rate less than an employee’s appropriate
weekly rate.

(2) “Accident Pay” means payment of an amount being the
difference between the amount of compensation paid to the
employee pursuant to the said Act and payment for the number
of ordinary hours that the employee would have worked had
he/she been at work at the rate specified in Clause 11.—Rates
of Pay of this Order as the case may be.

(3) An employer shall pay or cause to be paid accident pay
during the incapacity of the employee within the meaning of
the said Act until such incapacity ceases, or until the expiration
of a period of 52 weeks from the date of injury, whichever
event shall first occur.

(4) The liability of the employer to pay accident pay in
accordance with this clause shall arise as at the date of the
injury or accident in respect of which compensation is payable
under the said Act, and the termination of the employee’s
employment for any reason during the period of any incapacity
shall in no way affect the liability of the employer to pay
accident pay as provided in this clause.

(5) In the event that the employee receives a lump sum in
redemption of weekly payments under the said Act, the liability
of the employer to pay accident pay as herein provided shall
cease from the date of such redemption.

(6) The provisions of this clause shall not apply to casual
employees.
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23.—CYCLONE PROCEDURES
(1) Notwithstanding the provisions of Clause 5.—Contract

of Employment and subject to the provisions of this Clause
the following shall apply when because of a cyclone the
employer does not require the employee to remain on duty at
work.

(2) Each employee who—
(a) at the commencement of the cyclone period reports

for and remains at work until otherwise directed by
the employer; and

(b) following the “all clear” resumes duty in accordance
with the direction of the employer,

shall be paid for his/her normal rostered hours occurring during
the period he/she is not required to remain on duty at work.

(3) An employee who, on any day during the cyclone stand
down—

(a) is required for work and is requested to do so by his/
her employer;
and

(b) is not willing or available except in the case of obvi-
ous hardship as a result of the cyclone to work when
so requested,

is not entitled to payment for that day.
(4) (a) An employee who is required to remain at work during

a “red alert” as a result of a cyclone shall be paid at overtime
rates for each hour worked.

(b) An employee who is not required to remain at work during
a cyclone and who is recalled to work shall be paid a call out
payment in addition to his/her normal rostered hours.

(5) Following declaration of the “all clear” given in
accordance with the local cyclone procedures employees who
would have normally been on duty are required to resume
immediately and all others are required to resume on their next
rostered shift unless the employer notifies them otherwise.

(6) Where, on the day following the resumption of normal
operations or on any subsequent day, an employee cannot,
because of damage caused to the operations by the cyclone, be
usefully employed, the employer may stand the employee down
without pay.

24.—INDUSTRIAL CLOTHING
The employer shall provide an adequate supply of uniforms

necessary for the performance of work in accordance with this
order. All items will remain the property of the employer and
shall be worn by the employee as directed.

Items supplied shall include shirts, shorts, socks, uniforms,
head gear, safety footwear and other safety equipment as
required for the performance of the work and in the interest of
hygiene and safety, at the discretion of the employer.

25.—ORDER TO BE POSTED
A copy of this order and all amendments thereto shall be

exhibited or made available by the employer at the main
security gate.

26.—LONG SERVICE LEAVE
The long service leave provisions set out in Volume 66 of

the Western Australian Industrial Gazette at pages 1-4 inclusive
are hereby incorporated in and shall be deemed to be part of
this order.

27.—PREVIOUS AGREEMENT SUPERSEDED/
SAVINGS

This order shall supersede the Security Officers’ Agreement
in so far as employment by Wormald Security of Security
Officers within the scope of this order as set out in Clause
3.—Scope and Application hereof.

Provided that entitlements previously accrued pursuant to
Clauses 9, 10 and 11 of the Security Officers’ Agreement shall
be available to the employee until taken. This accrual shall be
taken in accordance with Clause 16.—Annual Leave, Clause
18.—Sick Leave and Clause 26.—Long Service Leave
respectively of this order.

28.—TIME AND WAGES RECORD
(1) The employer shall keep a record from which can be

readily ascertained the name of each employee and his/her

occupation, the hours worked each day, and the wages and
allowances paid each week.

Any system of recording by the means of computer/machine
shall be deemed to comply with this provision to the extent of
the information recorded.

(2) The time occupied by an employee in filling in any time
record or cards or in the making of records shall be treated as
time off duty, but this does not apply to checking in or out
when entering or leaving his/her employer’s premises.

(3) The time and wages record shall be open for inspection
to a duly accredited union representative during the usual office
hours at an employer’s office or other convenient place;
provided that an inspection shall not be demanded unless the
federal or branch secretary of the Union or the district secretary
or organiser of any division suspects that a breach of this order
has been committed; provided further that only one demand
for such inspection shall be made in any one week at the same
establishment.

(4) The representative making such inspection shall be
entitled to take a copy of entries in a time and wages record
relating to the suspected breach of this order.

29.—RIGHT OF ENTRY
(1) For the purposes of interviewing employees on legitimate

union business or for the purpose of investigating complaints
concerning the application of this order, but subject to any
security requirements a duly accredited union representative
shall have the right to enter the area occupied by the employer
during the prescribed non working hours, on the following
conditions—

(a) That he/she has made prior arrangements with a rep-
resentative of the management or operating company
in order to obtain admittance to the area;

(b) That interviews with employees shall be in a mess,
dressing room or recreation hut and during meal or
crib or non working times or as otherwise arranged
with the employer;

(c) That upon conclusion of the meal or crib time, the
visiting union representative shall immediately leave
the plant except as otherwise arranged with the em-
ployer;

(d) That a visiting union representative shall not hinder
or obstruct an employee in the performance of his/
her duties;

(e) That employees for whom mess rooms are provided
(or members of the staff) shall not be prevented from
entering, using or remaining in the mess rooms dur-
ing meal or crib times.
These conditions in no way confer a right on a union
representative to conduct a meeting on the area oc-
cupied by the employer.

(2) Where employees on shift work partake of their crib on
the job their employer shall arrange for union representatives
to have access to these employees at times to be mutually
arranged subject always to the condition that the representative
does not interfere with the work being performed in the area.

The entry given by this subclause shall be for the same
purpose as the entry provided by subclause (1) hereof.

(3) If there is any breach or departure from the above
conditions it shall be reported to the employer, and pending
examination of any such breach or departure, permission of
the Union representative concerned to enter the area shall be
suspended.

30.—SHOP STEWARD
An employee nominated as Shop Steward shall, upon

accreditation by the Union, be recognised by the employer as
the representative of the employees.

An employee so appointed shall be allowed reasonable time
to attend to union business affecting the employer and the
employees he/she represents.

Prior to leaving the job to attend to such union business, the
Shop Steward shall obtain the permission of the employer;
such permission shall not be unreasonably withheld.

Any dispute in respect of the rights and obligations of the
Shop Steward shall be dealt with in accordance with subclause
(3) of Clause 7.—Employee Relations Procedures of this Order.
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31.—MEDICAL EXAMINATION
Where an employee is required by the Company to have a

medical examination in his/her own time, he/she shall be paid
at the appropriate overtime rate. Where appropriate, the
employee will be paid the current kilometre allowance if he/
she uses his/her own vehicle or be reimbursed the cost of any
reasonable fares incurred.

32.—ORDER MODERNISATION/ENHANCEMENT
(1) The parties are committed to modernising the terms of

the Order so that it provides for more flexible working
arrangements, improves the quality of working life, enhances
skills and job satisfaction and assists positively in the
restructuring process.

(2) The parties recognise the benefits to all of a fully trained
and flexible workforce and have identified the following
training areas which complement the security/emergency
functions involved and provide comprehensive development
opportunities for Security Officers.

‘B’ class drivers licence
First Aid certificate
Occupational First Aid certificate
Occupational Health and Safety
General operational training
Electronic surveillance/access control systems and opera-
tion
Emergency fire response and firefighting techniques
Emergency procedures
Cyclone procedures

(3) The parties have dealt with changes to the nature of work
requirements that may arise out of the proposed security
upgrade within the Structural Efficiency process including the
operation, data input and monitoring of electronic/computer
surveillance and/or access control systems.

(4) The parties are committed to a 6 month trial of a 12 hour
shift roster and every endeavour will be made to ensure its
success. Providing the roster proves efficient in operation and
results in no additional cost to the employer it shall remain in
place unless either party can demonstrate good reason/
unfairness for it to cease.

During the trial the roster shall be monitored for it’s effect
including—

- flexibility
- efficiency
- absenteeism
- job performance
- job satisfaction
- cost

Any grievance in relation to the trial 12 hour shift roster
shall be dealt with in accordance with Clause 7.—Employee
Relations Procedures.

33.—REDUNDANCY
(1) Discussions Before Terminations
(a) Where the employer has made a definite decision that

the employer no longer wishes the job the employee has been
doing done by anyone and this is not due to the ordinary and
customary turnover of labour and that decision may lead to
termination of employment, the employer shall hold
discussions with the employees directly affected and with their
union.

(b) The discussion shall take place as soon as is practicable
after the employer has made a definite decision which will
invoke the provisions of paragraph (a) of this subclause and
shall cover among other things, any reasons for the proposed
terminations, measures to avoid or minimise the terminations
and measures to minimise any adverse affect of any
terminations on the employees concerned.

(c) For the purpose of such discussion the employer shall
provide in writing to the employees concerned and their union
or unions, all relevant information about the proposed
terminations including the reasons for the proposed
terminations, the number and categories of employees likely
to be affected and the number of employees normally employed
and the period over which the terminations are likely to be

carried out. Provided that the employer shall not be required
to disclose confidential information the disclosure of which
would be inimical to the employer’s interests.

(2) Transfer to Lower Paid Duties
Where an employer is transferred to lower paid duties for

reasons set out in paragraph (a) of subclause (1) of this clause
the employer shall be entitled to the same period of notice of
transfer as the employee would have been entitled to had the
employment been terminated, and the employer may at the
employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary weekly
rate of wage and the new lower ordinary weekly rate of wage
for the number of weeks of notice still owing.

(3) Severance Pay
(a) In addition to the period of notice prescribed in paragraph

(a) of subclause (10) in Clause 5—Contract of Employment,
of this order, for ordinary termination, and subject to further
order of the Commission, an employee whose employment is
terminated for reasons set out in paragraph (a) of subclause
(1) of this clause shall be entitled to the following amount of
severance pay in respect of a continuous period of service.

Period Of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 4 weeks
2 years but less than 3 years 6 weeks
3 years but less than 4 years 7 weeks
4 years and over 8 weeks

“Weeks Pay” means the ordinary weekly rate of wage for
the employee concerned.

Provided that the severance payments shall not exceed the
amount which the employee would have earned if employment
with the employer had proceeded to the employee’s normal
retirement date.

(b) For the purpose of this clause continuity of service shall
not be broken on account of—

 (i) any interruption or termination of the employment
by the employer if such interruption of termination
has been made merely with the intention of avoiding
obligations hereunder in respect of leave of absence;

 (ii) any absence from work on account of personal sick-
ness or accident for which an employee is entitled to
claim sick pay as prescribed by this award or on ac-
count of leave lawfully granted by the employer; or

(iii) any absence with reasonable cause, proof whereof
shall be upon the employee;

Provided that in the calculation of continuous service under
this subclause any time in respect of which an employee is
absent from work except time for which an employee is entitled
to claim annual leave, sick pay, long service leave and public
holidays as prescribed by this order shall not count as time
worked.

(c) Service by the employee with a business which has been
transmitted from one employer to another and the employee’s
service has been deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service Leave Provisions
published in Volume 66 of the Western Australian Industrial
Gazette at pages 1-4 shall also constitute continuous service
for the purpose of this clause.

(4) Employee Leaving During Notice
An employee whose employment is to be terminated for

reasons set out in paragraph (a) of subclause (1) of this clause
may terminate employment during the period of notice and, if
so, shall be entitled to the same benefits and payments under
this clause had the employee remained with the employer until
the expiry of such notice. Provided that in such circumstances
the employee shall not be entitled to payment in lieu of notice.

(5) Alternative Employment
The employer, in a particular redundancy case, may made

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable
alternative employment for an employee.

(6) Time Off During Notice Period
(a) During the period of notice of termination of em-

ployment given by the employer, an employee whose
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employment is to be terminated for reasons set out
in paragraph (a) of subclause (1) of this clause that
employee shall for the purpose of seeking other em-
ployment shall be entitled to be absent from work
during each week of notice up to a maximum of eight
ordinary hours without deduction of pay.

(b) If the employee has been allowed paid leave for more
than one day during the notice period for the pur-
pose of seeking other employment, the employee
shall, at the request of the employer, be required to
produce proof of attendance at an interview or the
employee shall not receive payment for the time ab-
sent. For this purpose a statutory declaration will be
sufficient.

(7) Notice to Commonwealth Employment Service
Where a decision has been made to terminate employees in

the circumstances outlined in paragraph (a) of subclause (1)
of this clause, the employer shall notify the Commonwealth
Employment Service thereof as soon as possible giving relevant
information including the number and categories of the
employees likely to be affected and the period over which the
terminations are intended to be carried out.

(8) Superannuation Benefits
(a) Subject to further order of the Commission where

an employee, who is terminated receives a benefit
from a superannuation scheme, the employee shall
only receive under subclause (3) of this clause the
difference between the severance pay specified in
that subclause and the amount of the superannuation
benefit the employee receives which is attributable
to employer contributions only.

(b) If the superannuation benefit is greater than the
amount due under subclause (3) of this clause then
the employee shall receive no payment under that
subclause.

(c) Provided that benefits arising directly or indirectly
from contributions made by an employer in accord-
ance with an award, agreement or order made or
registered under the Industrial Relations Act, 1979
shall not be taken into account unless the Commis-
sion so orders in a particular case.

(9) Employees With Less Than One Year’s Service
This clause shall not apply to employees with less than one

year’s continuous service and the general obligation on
employers should be no more than to give relevant employees
an indication of the impending redundancy at the first
reasonable opportunity and to take such steps as may be
reasonable to facilitate the obtaining by the employees of
suitable alternative employment.

(10) Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal
including malingering, inefficiency or neglect of duty or in
the case of casual employees, apprentices or employees
engaged for a specific period of time or for a specified task or
tasks.

(11) Employer Exemption
Subject to an order of the Commission, in a particular

redundancy case, this clause shall not apply to the employer if
at the time such redundancy occurs the employer is employing
less than 15 employees.

(12) Incapacity to Pay
An employer, in a particular redundancy case may made

application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s
incapacity to pay.

(13) Dispute Settling Procedure
Any dispute under these provisions shall be referred to the

Commission.

STATE HOUSING COMMISSION (HOMESWEST)
1999 CARETAKERS ENTERPRISE BARGAINING

AGREEMENT.
No. AG 108 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

State Housing Commission t/a Homeswest

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,

Western Australian Branch.

No. AG 108 of 1999.

State Housing Commission (Homeswest) 1999 Caretakers
Enterprise Bargaining Agreement.

2 August 1999.

Order.
HAVING heard Ms C. Holmes on behalf of the State Housing
Commission and Mr D. Kelly on behalf of the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the State Housing Commission (Homeswest)
1999 Caretakers Enterprise Bargaining Agreement as filed
in the Commission on the 15th day of June 1999 be
registered on and from the 2nd day of August 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the State Housing Com-

mission (Homeswest) 1999 Caretakers Enterprise Bargaining
Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope Of The Agreement
4. Potential Number of Employees Under This

Agreement
5. Parties To The Agreement
6. Date & Period Of Operation Of Agreement
7. No Further Claims
8. Relationship To Parent Awards And Agreements
9. Single Bargaining Unit

10. Definitions
11. Overview Of The Agreement
12. Objectives Of The Agreement
13. Wage Increases Under The Agreement
14. Grievance Resolution
15. Hours of Work
16. Overtime
17. Salaries
18. Payment Of Salaries
19. Overpayments
20. Performance Review Programme
21. Part-time Employment
22. Annual Leave
23. Self-funded Leave—48 In 52 Option
24. Public Holidays
25. Long Service Leave
26. Sick Leave
27. Parental Leave
28. Family Leave
29. Cultural Leave
30. Study Leave
31. Short Leave
32. Consultation

Schedule A—Wages
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3.—SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to Caretakers em-

ployed by the State Housing Commission (Homeswest), who
are members of, or are eligible to be members of the Union
party to this Agreement.

4.—POTENTIAL NUMBER OF EMPLOYEES UNDER
THIS AGREEMENT

The potential number of employees party to this Agreement
is 3. The Department is also offering a Workplace Agreement
and therefore the potential number of employees party to this
Agreement may be reduced by those employees taking up the
Workplace Agreement.

5.—PARTIES TO THE AGREEMENT
5.1 Employer

• State Housing Commission (Homeswest)
5.2 Union

• Australian Liquor Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers

Division, West Australian Branch

6.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

6.1 This Agreement shall operate from the beginning of the
first pay period commencing on or after date of registration
and shall expire two years after the registration date.

6.2 The parties agree to review this Agreement six months
prior to the expiration of this Agreement.

6.3 The pay quantums achieved and the working arrange-
ments introduced as a result of this Agreement will remain
and form the base for future Agreements or continue to apply
in the absence of a further Agreement. This Agreement shall
continue in force after its expiry date until such time as arry of
the parties withdraws from the Agreement by notice in writ-
ing to the other party or parties and to the WAIRC.

7.—NO FURTHER CLAIMS
7.1 The parties to this agreement undertake that for the du-

ration of the agreement there shall be no further wage increases
sought or granted for the period of operation of the agreement.

7.2 This agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

8.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

This agreement shall be read in conjunction with the Clean-
ers & Caretakers (Government) Award 1975, which shall apply
to the parties bound to this Agreement. In the case of any in-
consistencies, this Agreement shall have precedence to the
extent of the inconsistencies. The provisions of this Sub-Clause
shall apply only to employees that would otherwise be cov-
ered by the Cleaners & Caretakers (Government) Award 1975.

9.—SINGLE BARGAINING UNIT
9.1 This agreement has been negotiated through a negotiat-

ing committee.
9.2 The negotiating committee comprises representatives

from the State Housing Commission (Homeswest) and the
Australian Liquor Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, West Australian
Branch

10.— DEFINITIONS
In this Agreement, the following expressions shall have the

following meaning—
“Homeswest” means the trading name of the State

Housing Commission of Western Australia.
“Headquarters” means the place in which the principal

work of an Caretaker is carded out, as defined by the
Executive Director.

“Metropolitan Area” means that area within a radius of
fifty (50) kilometres from the Perth City Railway
Station.

“Executive Director” means the person immediately re-
sponsible for the general management of Homeswest
to the Minister of the Crown for the time being
administering the department.

“Agreement” means the State Housing Commission
(Homeswest) 1999 Caretakers Enterprise Bargaining
Agreement.

“Union” means the Union listed as party to this
Agreement in Clause 5 of this Agreement.

“WAIRC” means the Western Australian Industrial
Relations Commission.

“Caretaker” defines an employee classified as an Estate
Attendant (Homeswest) Grade 1 under the Cleaners
and Caretakers (Government) Award 1975.

11.—OVERVIEW OF THE AGREEMENT
The 1999 Caretakers Enterprise Bargaining Agreement builds

on to Homeswest’s 1996 Enterprise Bargaining Agreement and
one of the primary objectives is the continuation of the effec-
tive management of administration costs. The savings achieved
in the 1996/97 financial year of the 1996 Homeswest Enter-
prise Bargaining Agreement, have been used to fund pay
increases in the 1999 Homeswest Caretakers Enterprise Bar-
gaining Agreement.

Clause 3 outlines the objectives and initiatives of this Agree-
ment. This Agreement has 3 overall organisational objectives
relating to the—

• containment of administration expenses to real
growth

• provision of quality customer services
• maintenance and improvement of corporate perform-

ance indicators; and
• promotion and rewarding of individual performance

In addition to the above, Directorate initiatives have been
identified providing additional savings, productivity improve-
ments or enhancements to the quality of services provided. A
number of the initiatives are linked to the effective and effi-
cient management of Homeswest’s considerable assets.

Family Friendly
Homeswest recognises the responsibilities of employees with
dependents and promotes more flexible work practices so that
employees with such obligations may be supported in their
employment

The 1999 Caretakers Enterprise Bargaining Agreement con-
tains a number of initiatives to assist employees, these are—

• Self-Purchased Leave -”48 in 52" (up to an addi-
tional 4 weeks leave—particularly useful for child
care over school holiday periods)

• Family Leave (ability to use sick leave where a fam-
ily member is ill and needs to be personally cared
for at home)

• ability to use Long Service Leave in weekly por-
tions (for school holidays); and

• Parental Leave (incorporating adoption and mater-
nity leave provisions)

12.—OBJECTIVES OF THE AGREEMENT
12.1 Organisational Objectives

(a) Containment of Administration Costs
The agreement aims to contain the current adminis-
tration costs to real growth as measured by the Perth
Inflationary Rate as it stood at 31 January 1997. It is
intended that the work practises contained in this
Agreement will contribute to the containment of
Administration costs for the duration of the Agree-
ment.
Administration costs are to be monitored through the
financial cost centres and are to be assessed in total
at the end of each financial year. This is inclusive of
wage increases provided for under this agreement.
The way in which administrative savings are made
will be the responsibility of Directors and Manag-
ers, with staff input being invited. The ultimate
decision making on savings and changes will rest
with the Corporate Executive.
Performance Indicators

• total administration cost actuals not to exceed
budget (based on Perth Inflationary Rate) for
each year of the agreement.
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(b) Promote the Customer Service Charter
The agreement is to promote Homeswest’s Customer
Service Charter through more flexible work prac-
tises and the implementation of strategies and the
commitment of staff to their customers by improv-
ing both the quality and productivity of the services
provided.
Performance Indicators—In recognition that cus-
tomer ratings may be prone to sample bias, the
following indicators are to remain high and
not’idecline” by more than So/o during each year of
the agreement, when compared to the 1996 customer
rating—

• Treatment by Staff
• Knowledge and Competence
• Information Provided

(c) Maintain and Improve Corporate Performance Indi-
cators
Through staffs productivity including Directorate ini-
tiatives, Corporate performance indicators across
Homeswest’s programmes are to be improved or at
least be maintained. It is realised that some indica-
tors are vulnerable to forces outside of staff control
such as external market forces and capital funding
etc. Consideration will be given to those indicators
which may be adversely affected by these factors,
the main focus is to centre on indicators or compo-
nents that staff directly influence.
Relevant performance indicators are—

• Waiting times for accommodation
• Applications compared with allocations
• Relationship between housing need and the

distribution of construction completions
• proportion of tenants in receipt of a rental sub-

sidy
• Distribution of Homeswest’s land sales com-

pared with the overall market
• Management cost per current loan account
• Average days vacant per rental property
• Management cost per rental property
• Extent to which Homeswest customers are

satisfied with various aspects of service
• Extent to which Homeswest customers are

satisfied with newly constructed dwellings
• Cost of Homeswest construction compared to

market costs
• Administration cost and consultant fees as a

proportion of the total construction capital
works budget

• Number of dwelling sites produced per source
lot

• Administration cost and consultant fees as a
proportion of the total land capital works
budget

• Administration cost and selling expenses as a
proportion of sales revenue

• Operating profit/loss for Consolidated, Rental,
Home Ownership and Land Operations

• Debt to asset ratio-, and
• Direct and Indirect FTE per program area

(d) Promote Individual Performance
The agreement is to promote improvement in indi-
vidual performance, through the introduction of a
mandatory Performance Review Programme as pre-
scribed in Clause 20. It is intended that the
Performance Review Programme will be a catalyst
for improved productivity through rewarding more
efficient work practices. Should less than satisfac-
tory ratings be attained, the financial reward
component shall be suspended until satisfactory per-
formance is achieved in accordance with Clause 20.
This will include an assessment of the employee’s
willingness to embrace the principles relating to

continuous improvement, change and to use new
technology to increase productivity. Employees are
to be encouraged and committed to pursuing avenues
relating to self development including undertaking
relevant training courses and seminars subject to
availability and funding.
Performance Indicators

• All signatories to receive a formal review of
their performance for each year of the agree-
ment.

12.2 Directorate Initiatives
(a) Aboriginal Housing—

(i) Devolution of Management to Remote Abo-
riginal Communities

• Expansion of the Management Support
Programme within existing staff
levels.

• Increased employment and training for
communities through Housing
programmes.

• Promote and increase Self-
Management Models—(management
skills passed on to the communities).

(ii) Improved Consultation with Customers
• Implementation of Post Occupancy

Evaluations (customer surveys)—bet-
ter housing design, quality construction
and climatically sensitive.

• Expansion of the Tenancy Advocacy
Service.

• Improve the consultation and coordi-
nation of programmes with other
agencies.

• Increase frequency of visits and hous-
ing options for tenants.

(iii) Promoting Home Ownership
• Promote the Aboriginal Home Owner-

ship scheme.
(iv) Effective Management Processes

• Concentrate on quality orientated
targets.

• Establishing bulk tendering of commu-
nity contracts, providing economies of
scale.

• Improved information system for the
Aboriginal Housing Directorate to be
developed.

(b) Corporate Services
(i) Efficient and Effective Information Systems

• Implement the review of mainframe
operations—either through outsourcing
the mainframe via Bi PAC consortium
or undertaking mainframe upgrade to
provide net savings of $300,000 by
December 1998.

• Redevelop Homeswests mainframe
applications to replace outdated system
software.

(ii) Review of Functions
• Review of Human Resources, Records

Management and Securities functions.
(iii) Effective Management of Office Accommo-

dation and Facilities
• Efficient management of motor vehi-

cle leases.
• Office leases—centralise the manage-

ment and negotiation of office
accommodation. Review office accom-
modation on the appropriateness of
current accommodation with the aim
of achieving savings.
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(iv) Strategic Reporting
• Commonwealth-State Housing funding

arrangements—greater reporting re-
quirements to be met within existing
resources.

• Participate in and implement agreed
national housing reform initiatives.

• Maintain Industry commission per-
formance reporting and develop greater
consistency of measures.

(c) Financial Management Services—
Streamlining of Financial Accounting
processes

• Review financial accounting processes.
• Rewrite Information Systems.

(d) Housing Production —
(i) Capital Programme

• 97/98 Programme Construction of 763
projects with a Supplementary
Programme of 252 projects. 1998/99
program dependent on available
capital funding.

• Increases in programmes to be accom-
modated within current staff levels.

(ii) Asset Management—Estates Improvements
• Expand upon the improvement of ar-

eas with negative public housing
image. 5 metropolitan projects and 1
country project put out to tender for
1997/98. 1998/99 program dependent
on available capital funding.

(iii) Asset Management—Private Sector Joint
Ventures

• Development and redevelopment of
land in conjunction with private sec-
tor—combine resources to provide
greater economies of scale.

(iv) Asset Management—Redevelopment
• Redevelopment of under utilised hous-

ing stock, taking into consideration the
infrastructure and facilities already in
place. 1997/98 programme to yield an
estimated 566 Dwelling Equivalent
Units (DUEs). 1998/99 programme
currently being developed.

(e) Rental Operations—
(i) Rationalisation of Offices

Closure of smaller offices—Savings arising
from reduced office leases, sale of assets and
salaries expenses.

(ii) Cease Cash Collections
Implement the outsourcing of cash collections.

(iii) Reduction in Rental Deficit
• Establish a policy—compulsory direct

deductions from Department of Social
Security benefits for new tenants.

• Promotion of Home Ownership
schemes

• Active management of Rolling
Applicant Surveys

(iv) Asset Management
• Maximise revenue and minimise hold-

ing and administration costs such as
rates and taxes, by sale of 300 non-
lettable/surplus properties.

• Sell off properties in high priced areas
through a review of properties with
valuations greater than 1.5 times the
median property price. Use funds gen-
erated for replacement of housing stock
in other areas of need.

• Increased planned & programmed
maintenance of property by an esti-
mated $2.6m.

13.—WAGE INCREASES UNDER THIS
AGREEMENT

The 1999 Homeswest Caretakers Enterprise Bargaining
Agreement is based upon Homeswest’s 1996 Enterprise Bar-
gaining Agreement, in that savings achieved through the
reduction in administration costs in the 1997/98 financial year,
shall be used to fund the wage increases provided for in this
agreement.

13.1 This Agreement provides for a total wage increase of
up to 7% comprised of the following components —

1998/99 99/2000
Productivity Payments 3% 3%
Individual Performance Payment 1%

It should be noted that any wage adjustments made under
any other process, shall not apply to this Agreement—the rates
quoted in Schedule A will apply for the duration of the Agree-
ment.

13.2 YEAR 1—1999
Wage increases shall be comprised of two components,

being—
(a) Administrative Savings

3% to be paid for savings achieved in the 1998/99
financial year—to be paid from the first complete
pay period after the date of registration of the Agree-
ment.

(b) Performance Review Payment
A 1 % wage increase payable from the first com-
plete pay period after the date of registration of the
Agreement subject to a work plan and appraisal be-
ing completed by 5 March 1999, which is to be
reviewed at least annually. Payment is to be with-
drawn immediately where performance is below
satisfactory and substandard performance manage-
ment measures are to be implemented.

13.3 YEAR 2—1999/2000
(a) Productivity Improvement

Subject to the above performance indicators having
been achieved by the review date of 30 June 1998
(refer Objectives of the Agreement), the reported
progress made against both Directorate initiatives and
those outlined in Schedule A, and targeted savings
against administration, a further wage increase of 3%
shall be payable from the commencement of the first
complete pay period 12 months after the registration
date of the Agreement.

(b) Performance Review Payment
Subject to a satisfactory rating being achieved, Per-
formance Payment of 1% shall continue to be paid.

14.—GRIEVANCE RESOLUTION
Grievances will be handled in accordance with the follow-

ing—
Objective
To promote resolving grievances in the first instance, in
the immediate area of work through open and construc-
tive communication, making reasonable attempts to
resolve questions, disputes or difficulties before referring
the matter to the WAIRC.

Definitions
A “grievance” is defined as an Caretakees complaint or
concern about unfair or inequitable treatment and may
include issues relating to any human resource matter.
A “dispute” is where an issue cannot be resolved by dis-
cussion between management and employees.

14.1 Internal Dispute Resolution and Representation.
In the event of a staff member wishing to raise a grievance,

the following procedures shall apply—
(a) The employee concerned shall discuss the grievance

with their immediate supervisor in the first instance.
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(b) If the matter is not resolved within 2 working days
of the above discussion, the matter shall be referred
by the employee to the Branch Manager for resolu-
tion.

(c) If the matter is not resolved within 5 working days
of the above referral, the matter may then be referred
in writing by the employee (or their representative)
to the Executive Director or his nominated repre-
sentative (Manager Human Resources) for resolution.

(d) If the matter is not resolved within 5 working days
of the employee’s (or representative’s) notification
of the dispute to the Executive Director (or his nomi-
nated representative) the matter may then be referred
as a “dispute” for external dispute resolution.

(e) An employee may be accompanied by a representa-
tive should any meetings be convened to discuss the
matters in contention. However 24 hours notice shall
be provided by the Caretaker of their intention to
have a representative accompany them. Where such
notice is provided, a meeting cannot be convened
within this 24 hour period.

14.2 External Dispute Resolution

Where agreement cannot be reached by means of the above
steps, either party to this Agreement may refer the matter as a
“dispute” to the WA Industrial Relations Commission.

14.3 Safety

Where the grievance relates to a safety issue of an immedi-
ate danger, should the hazard not be actioned to the satisfaction
of the employee, the employee may contact the Manager
Human Resources immediately.

15.—HOURS OF WORK

15.1 Hours of Work

(a) Caretakers are required to work 38 hours per week.

(b) Caretakers shall work between the hours of 6.00am
and 7.00pm Monday to Friday inclusive, but shall
have no fixed spread of hours.

(c) Caretakers are required to work a minimum of 6 hours
on any one day.

(d) Where instructed to work overtime duties on either
a Saturday, Sunday or Public Holiday—payment in
accordance with sub-clause 16 (a) shall apply.

15.2 Minor Tasks

(e) The wage increases in the Agreement recognises
those occasions where a minor task is required to be
performed and cannot be deferred to normal work
hours. Such tasks may include but not be limited to—
re-lighting hot water systems, changing common area
light globes, contacting and assisting emergency serv-
ices and removing hazards and/or hazardous
materials. Overtime is not payable in such circum-
stances.

(f) Two days Time In Lieu is to be credited annually in
recognition of those occasions where minor tasks
have been required to be performed. Time In Lieu is
to be awarded at the ordinary rate of pay and is not
accruable or conve6ble to cash. Time In Lieu not
used 12 months from the commencement of this
Agreement will lapse.

(g) Where a minor task is being performed which is re-
lated to the caretakers duties, subject to assessment
by Homeswest’ insurer, the employee will be con-
sidered protected by the Worker’s Compensation
legislation.

(h) In the event that a minor tasks has not been identi-
fied as needing to be performed, and that it had not
been brought to the attention of the caretaker, the
caretaker will not be liable or the nonperformance of
the minor task.

16.—OVERTIME

(a) Where Caretakers are requested in writing to per-
form overtime, and such duties are agreed to be

performed, payment shall be made in accordance with
the following—

(i) Overtime performed on a Saturday—payment
at the rate of time and one half.

(ii) Overtime performed on a Sunday—payment
at the rate of double time.

(iii) Overtime performed on a Public Holiday—
payment at the rate of double time.

Caretakers may elect to take time off in lieu of pay-
ment at the above-mentioned rates.

(b) No other benefits are to apply, other than those pre-
scribed in clause 16 (a).

17.—WAGES
17.1 The employee will be paid from the wage scale listed

in Schedule A according to the classification of the position to
which they are appointed by the Executive Director.

The classification of any particular position may be changed
by the Executive Director in accordance with the classifica-
tion structure contained in the Cleaners & Caretakers
(Government) Award 1975.

Nothing in this clause shall prevent the employee’s supervi-
sor from implementing sub-standard performance procedures
should they be determined to be appropriate.

17.2 Annual Increments.
(1) Subject to satisfactory performance, an employee will

progress to the next increment within their respective range
after 12 months service. Should the employee fail to achieve
satisfactory performance, the increment shall be deferred for
a specified period and sub-standard performance procedures
shall be implemented.

(2) The deferral of an increment will result in the immediate
withdrawal of the Performance Payment component of the
employees wage as described in clause 20.5 of this agreement.
The non-payment of an increase shall not change the normal
anniversary date of any further increment due to the employee.

(3) Once satisfactory performance is achieved, the incre-
ment shall be paid and Performance Payment reinstated with
effect from the date performance is deemed to be satisfactory.

18.—PAYMENT OF WAGES
18.1 Wages shall be paid fortnightly but, where the usual

pay falls on a Public Service holiday, payment shall be made
on the previous working day.

18.2 The hourly rate shall be computed as one seventy-sixth
of the fortnight’s wage.

18.3 Wages shall be paid by direct funds transfer to the credit
of an account nominated by the employee at a bank, building
society or credit union approved by the Under Treasurer or an
accountable officer.

Provided that where such a form of payment is impractica-
ble or where some exceptional circumstances exist, and by
agreement between the Executive Director and the employee,
payment by cheque may be made.

19.—OVERPAYMENTS
19.1 Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the Executive
Director is entitled to make adjustment to the subsequent wages
or salaries of the employee.

19.2 One-Off Overpayments
Subject to sub-clauses (4) and (5), one-off overpayments

may be recovered by the Executive Director in the pay period
immediately following the pay period in which the overpay-
ment was made, or in the pay period immediately following
the pay period in which it was discovered that overpayment
has occurred.

19.3 Cumulative Overpayments
Subject to sub-clauses (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate it was overpaid or $50 per fortnight, depending on which
is the lesser amount per pay period.
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19.4 In exceptional circumstances, other arrangements for
the recovery of overpayments may be agreed between the
Executive Director and the employee.

19.5 The Executive Director shall notify the employee in
writing of his intention to recoup overpayment and shall con-
sult with the employee as to the appropriate recovery rate where
the overpayment is a cumulative overpayment.

19.6 At termination
(a) Any overpayment still outstanding at the time of ces-

sation, shall be deducted from any final termination
payments to be made to the employee.

(b) Should this action not extinguish the overpayment,
an acknowledgement of the outstanding debt outlin-
ing agreed repayment method and amount is to be
signed by the employee and employer.

(c) Should repayment default, Homeswest shall imme-
diately refer the debt for debt recovery.

19.7 Where an employee transfers permanently to another
agency and an overpayment exists or an overpayment is then
discovered—

(a) Exists: the outstanding debt shall be deducted from
the employees accrued leave balance prior to trans-
fer unless the Caretaker has entered into an
arrangement for the repayment of the debt. Should
this not extinguish the debt sub-clause (6) of this
clause shall apply.

(b) Discovered after transfer: Homeswest shall notify
the former employee of the overpayment and arrange
a repayment plan for the debt recovery. Should agree-
ment for repayment not be made upon written request
or repayments default, action as per subclause 6(c)
of this clause will apply.

20.—PERFORMANCE REVIEW PROGRAMME
20.1 Objectives of Programme
The objective of the Performance Review Programme is to

align employee performance to Homeswest’s corporate ob-
jectives and initiatives.

To this end the review of performance shall include an as-
sessment of the employee’s willingness to embrace the
principles relating to continuous improvement, change and to
use new technology to increase productivity.

Employees shall be encouraged and committed to pursuing
avenues relating to self development including undertaking
relevant training courses and seminars.

20.2 Conditions.
Upon entering the Agreement a 1 % Performance Payment

shall be paid but is conditional upon—
(i) a workplan being developed and

(ii) a performance appraisal being completed and
submitted to Human Resources by 31 May
1999 with performance being deemed satis-
factory, except where a recent appraisal already
exists as prescribed in lb) of this subclause.

(a) Managers are to ensure that appraisals and workplans
are completed and forwarded to the Manager Hu-
man Resources by 31 May 1999. Manager Human
Resources will then be responsible for gaining line
Director’s approval.

(b) Where performance has been appraised and a
workplan completed and submitted to Human
Resources since 1 January 1999, prior to entering
this Agreement, a further appraisal and workplan will
be required within 12 months of the date of the last
appraisal.

(c) A new, satisfactory performance appraisal and
workplan is required within every subsequent 12
month period in order to maintain the 1 % perform-
ance payment.

20.3 Obligations—Maintenance of Performance Payment
Performance appraisal and workplan documentation must

be received 2 weeks prior to the increment or appraisal due
date. Should the documentation not be received at this time,

both the Supervisor and the Caretaker shall have the Perform-
ance Payment component of their wage suspended with effect
from the due date. Where it is found that the delay in submit-
ting the documentation is due to the supervisors inaction, the
suspension of the 1% payment will apply to the supervisor
only.

The Performance Payment component shall only be re-
instated from the date the documentation is submitted to Human
Resources, unless exceptional circumstances can be demon-
strated. The wage rates prescribed in Schedule A, (A)or, after
the 2000 increase, Schedule A (D) shall apply, where the Per-
formance Payment component has been suspended.

20.4 Feedback to Supervisors
At the Performance Appraisal meetings, employees may

provide feedback to their immediate supervisor with respect
to support and development provided to them in their role.

20.5 Below Satisfactory Performance
(a) In the absence of barriers to performance, Caretak-

ers receiving a less than satisfactory rating, shall have
sub-standard performance measures implemented
immediately, which shall include the deferral of wage
increment where appropriate.

(b) The Performance Payment component of the employ-
ee’s wage shall be withdrawn immediately for a
period of 3 months and a formal review conducted
at the end of the period to determine if payment is to
be reinstated. The wage rates prescribed in Schedule
A(A) or, after the 2000 wage increase, Schedule A
(D), shall apply where the Performance Payment
component has been withdrawn.

(c) Supervisors may initiate sub-standard performance
procedures at any time during the term of the agree-
ment where performance is below satisfactory.

21.—ANNUAL LEAVE

(To be read in conjunction with Clause 13 of the
Cleaners and Caretakers

(Gov) Award 1975)
Accrual Basis
Each employee is entitled to four weeks paid leave for each
year of service. Annual leave shall be calculated on a daily
basis from the commencement of their employment or from
January 1 1999 at the rate of 25 minutes/day, up to a maxi-
mum of 152 hours for each completed years service,
irrespective of it being a normal or leap year.

22.—SELF FUNDED LEAVE—48 IN 52 OPTION
22.1 An employee may apply to receive in lieu of their nor-

mal wage, a reduced wage in exchange for one, two, three or
four weeks additional leave, in accordance with Homeswest’s
Self Funded Leave Programme and payable over a maximum
of 26 pay periods.

22.2 (1) Access to the scheme shall require Management
approval and applications will be assessed on operational
requirements and the Branches ability to accommodate the
additional leave.

(2) Employees may apply to join the scheme at any time
during the term of the agreement.

(3) Employees may withdraw from the scheme at the
completion of any pay period.

(4) Access to the scheme is subject to the employee having
no more than 4 weeks’ accrued annual leave at the time of
application to join the scheme.

22.3 Self funded leave must be cleared within 12 months of
the leave being fully funded.

22.4 Self funded leave cannot be taken in advance and does
not attract a loading.

22.5 Self funded leave can be taken in whole days only, with
a one day minimum. Such leave counts as service for all pur-
poses.

22.6 Part-time employees are eligible to apply to join the
Self Funded Leave Scheme and purchase upto an additional 4
weeks in proportion to their substantive part-time hours.
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22.7 Employees with parenting responsibilities shall be given
preference when approving applications for self funded leave.

22.8 The Executive Director may withdraw approval for Self
Funded Leave at his/her discretion.

23.—PUBLIC HOLIDAYS
23.1 The following days shall be allowed as holidays with

pay—
New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Christmas Day, Boxing Day, Anzac Day, Sovereign’s
Birthday, Foundation Day, and Labour Day.

23.2 When any of the days mentioned in subclause (1) of
this clause falls on a Saturday or on a Sunday, the holiday
shall be observed on the next Monday.

When Boxing Day falls on a Sunday or Monday, the holi-
day shall be observed on the next Tuesday.

In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.

24.—LONG SERVICE LEAVE
The conditions governing the granting of long service leave

to Government wages employees shall apply to Caretakers
covered by this Agreement.

(1) Minimum amount of leave to be taken—
the Executive Director may approve long service leave to
be taken in multiples of one week over three years, sub-
ject to departmental convenience.

(2) Pay out of Long Service Leave—
Subject to funding availability, the Executive Director may
approve an accrued long service leave entitlement to be
paid out in multiples of one week.

25.—SICK LEAVE

(to be read in conjunction with Clause 14 of the
Cleaners and Caretakers

(Gov)Award 1975)
Accrual basis
Each employee is entitled to two weeks paid leave for each
year of service. Sick leave shall be calculated on a daily basis
from the commencement of their employment or from their
next sick leave anniversary date at the rate of 12.49 minutes/
day, up to a maximum of 76 hours for each completed anni-
versary year, irrespective of it being a normal or leap year.

26.—PARENTALLEAVE
26.1 Definitions —
(1) “Adoption”, in relation to a child, is a reference to a

child who—
(a) is not the natural child or the step-child of the em-

ployee or the employee’s spouse;
(b) is less than 5 years of age; and
(c) has not lived continuously with the employee for 6

months or longer;
(2) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(a) any period of parental leave; and
(b) any period of leave or absence authorised by the

Executive Director, Homeswest.
(3) “Expected date of birth” means the day, certified by a

medical practitioner, on which the employee or employee’s
spouse is expected to give birth to a child.

(4) “Parental leave” means unpaid leave for the purposes
of child birth, adoption, or the birth of a child by a partner.

(5) “Spouse” includes a defacto spouse.
26.2 Parental Leave for Childbirth
(1) A pregnant employee is entitled to a maximum of twelve

months parental leave without pay.
(2) A pregnant employee shall, no later than eight weeks

before the expected date of birth make application to the Ex-
ecutive Director for parental leave for a period not exceeding
twelve months. Every application for parental leave shall be

supported by a certificate from a registered medical practi-
tioner which shall indicate the expected date of birth.

(3) An employee proceeding on parental leave for the pur-
pose of childbirth may elect to take a shorter period of leave in
accordance with 26.2(4) of this Clause, and may at any time
during that period of leave elect to extend or reduce the period
of the original application within the limitations of the provi-
sions of 26.2(l) and 26.2(4) of this Clause.

(4) The minimum period of absence on parental leave for
the purpose of childbirth shall commence six weeks before
the expected date of birth and end six weeks after the day on
which the birth has taken place, however an employee may
apply to the Executive Director to vary this period provided
her application is supported by a certificate from a registered
medical practitioner indicating that the employee is fit to con-
tinue or resume duty within this minimum period.

(5) An employee proceeding on parental leave for the pur-
pose of childbirth may elect to utilise for the whole or part of
the period referred to in 26.2(l) of this Clause—

(a) accrued annual leave
(b) accrued long service leave

(6) Absence of an employee which has been permitted in
accordance with the provisions of this Clause shall not be
deemed absence on sick leave.

(7) Where an employee has not applied for leave in accord-
ance with the provisions of this Clause, and does not have
express approval of the Executive Director for continued em-
ployment, the Executive Director may direct the employee to
take parental leave, and may determine the date on which such
leave shall commence. Should the employee not comply with
the direction, disciplinary action may be taken.

(8) Where it is certified by a medical practitioner that preg-
nancy has terminated other than by birth, an employee may
apply to use sick leave as per the Sick Leave provisions of this
Agreement.

Parental Leave shall terminate the date preceding the com-
mencement of sick leave.

26.3 Parental Leave for Adoption; Or Where Spouse Has
Given Birth

(1) Entitlement to Parental Leave
Subject to 26.3(4) and 26.3(5)(a) an employee is entitled to

take up to 52 consecutive weeks of unpaid leave in respect
of—

(i) the birth of a child by the employee’s spouse; or

(ii) the placement of a child with the Caretaker with a
view to the adoption of the child by the employee.

(2) An Caretaker is not entitled to take parental leave for the
purpose of this Sub-Clause, unless he or she has given the
Executive Director at least 1 0 weeks’ written notice, where
possible, of his or her intention to take the leave.

(3) Interviews for Adoptions
Employees shall be allowed up to 2 days unpaid leave to

attend interviews/examinations for adoptions. Employees lo-
cated outside of the metropolitan area shall be allowed up to
three days unpaid leave.

Employees are free to use flexi-leave or annual leave for
this purpose.

(4) Medical Certificate

An employee who has given notice of his intention to take
parental leave, other than for an adoption, is to provide to the
Executive Director a certificate from a medical practitioner
stating that the employee’s spouse is pregnant and the expected
date of birth.

(5) Notice of Parental Leave Details
(a) An employee who has given notice of his or her in-

tention to take parental leave, is to notify the
Executive Director of the dates on which he or she
wishes to start and finish the leave.

(b) An employee who is taking parental leave is to no-
tify the Executive Director of any change to the date
on which the employee wishes to finish the leave.
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(c) The starting and finishing dates of a period of paren-
tal leave, are to be agreed between the employee and
the Executive Director.

26.4 Parental Leave Where Both Partners Are Employed by
Homeswest

(1) Where both partners seek to use Parental Leave, applica-
tions shall be submitted with the endorsement of the respective
managers to the Executive Director for his approval.

Applications shall be forwarded to the Manager Human
Resources in the first instance, for Submission to the Execu-
tive Director.

(2) The Executive Director having regard for any inconven-
ience likely to be caused to Homeswest, may—

(a) approve the concurrent use of Parental Leave.
(b) approve both partners using Parental Leave other than

concurrently.
(3) Nothing in this Sub-Clause shall prevent one partner from

applying for annual or long service leave, where the other part-
ner is concurrently using Parental Leave.

26.5 General
(1) A part-time employee shall have the same entitlement to

parental leave as full time employees.
(2) An employee employed on a fixed term contract shall

have the same entitlement to parental leave, however the pe-
riod of leave granted shall not extend beyond the term of that
contract.

(3) Use of Other Leave Entitlements During Parental Leave.
(a) Employees on Parental Leave may apply to use ac-

crued Annual Leave and/or Long Service Leave
during the period of Parental Leave.

(b) Employees on Parental Leave may apply to extend
their absence on Parental Leave by using accrued
Annual and/or Long Service Leave to commence at
the conclusion of the Parental Leave.

(c) Subject to all leave credits being exhausted, Care-
takers on Parental Leave may apply to the Executive
Director for approval to extend their absence with
Leave Without Pay.

(d) Employees on Parental Leave are not entitled to paid
sick leave or payment for Public Holidays.

(4) Return to Work After Parental Leave
(a) On finishing parental leave, an employee is entitled

to the position he or she held immediately before
starting parental leave.

(b) If the position referred to in (a) above is not avail-
able, the employee is entitled to an available
position—

(i) for which the employee is qualified; and
(ii) that the employee is capable of performing,of

the same classification, to that of his or her
former position.

(c) Where, immediately before starting parental leave,
an employee was acting in, or performing on a tem-
porary basis the duties of the position referred to in
(a) above; then (a) shall only apply with respect to
the position substantively held by the employee.

(5) Effect of Parental Leave on Employment
Absence on parental leave—

(a) does not break the continuity of service of an em-
ployee; and

(b) is not to be taken into account when calculating quali-
fying service.

(6) Replacement Employees
Replacement employees shall be notified that the position

they are relieving in is temporary and of the Substantive Care-
takers light to return to that position.

27.—FAMILY LEAVE
27.1 An employee may apply to use up to five days of their

accrued sick leave entitlement in a given credit year, where a
member of their family needs caring for due to illness; and

(a) is confined to home

(b) needs to be taken to a hospital/Doctor due to an un-
foreseen illness or injury (flexi leave must be used
for pre-arranged appointments); or

(c) is seriously ill in hospital
27.2 Employees must retain at least five days sick leave per

year in the event of their own personal illness.
27.3 Unused days are not accniable for family leave pur-

poses.
27.4 Definition of ‘Family’: parent or step-parent, child or

step-child, spouse or de facto spouse, brother or sister, grand-
mother or grandfather.

27.5 This entitlement may be extended to cover persons
whom are considered to be dependents of the employee.

28.—CULTURAL LEAVE
28.1 In recognition of staff members whose cultural and/or

religious beliefs may occasionally require them to be absent
from work.

28.2 Employees will be allowed to use up to 5 days without
pay per year, for Cultural Leave purposes.

28.3 Cultural Leave will be approved where employees may
be required to meet their specific customs, traditional law and/
or to participate in ceremonial activities that are not provided
for by existing public holidays.

28.4 Additional leave without pay may be approved in ex-
ceptional circumstances at the discretion of the Executive
Director. The Executive Director shall assess the work require-
ments of the Caretaker’s area, prior to approving an extension
of leave.

28.5 Nothing in this Clause shall prevent an employee from
using either Annual Leave or long Service Leave, for such
purposes.

29.—STUDY LEAVE
29.1 Conditions for Granting Time Off

(a) An Caretaker may be granted time off with pay for
part-time study purposes at the discretion of the Ex-
ecutive Director.

(b) Part-time employees are entitled to study leave on
the same basis as full time employees.

(c) Time off with pay may be granted up to a maximum
of five hours per week including travelling time,
where subjects of approved courses are available
during normal working hours, or where approved
study by correspondence is undertaken.

(d) External students who are obliged to attend educa-
tional institutions for compulsory sessions may be
granted time off with pay including travelling time
up to the maximum annual amount allowed.

(e) Employees shall be granted sufficient time off with
pay totravel to and sit for the examinations of any
approved course of study.

(f) In every case the approval of time off will be subject
to—

(i) departmental convenience;
(ii) the course being undertaken on a part-time

basis;
(iii) Caretakers undertaking an acceptable formal

study load in their own time;
(iv) Caretakers making satisfactory progress with

their studies; and
(v) the course being relevant to the employee’s

career in the Service and being of value to the
State.

(g) A service agreement or bond will not be required.
29.2 Approved Courses

(i) Degrees, Diploma courses, or higher degrees offered
by any Australian University.

(ii) Accredited Certificate and Diploma courses offered
by registered Vocational Educational and Training
providers eg TAFE, Australian Institute of Manage-
ment etc.
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(iii) Courses recognised by the National Authority for the
Accreditation of Translators and Interpreters
(NAATI) in a language relevant to the needs of the
Public Sector. Further information on levels of ac-
creditation and language study options is contained
in the document “Public Sector Language Services
Strategy” document (produced by the former Public
Service Commission).

29.3 (a) An acceptable part-time study load should be re-
garded as not less than five hours per week of
formal tuition with at least half of the total formal
study commitment being undertaken in the employ-
ee’s own time, except in special cases such as where
the employee is in the final year of study and re-
quires less time to complete the course, or the
employee is undertaking the recommended part-
time year or stage and this does not entail five hours
formal study.

(b) In cases where employees are studying subjects
which require fortnightly classes the weekly study
load should be calculated by averaging over two
weeks the total fortnightly commitment.

(c) Travelling time returning home after lectures or tu-
torials is to be calculated as the excess time taken to
travel home from such classes, compared with the
time usually taken to travel home from the employ-
ee’s normal place of work.

(d) An employee shall not be granted more than 5 hours
time off with pay per week except in exceptional cir-
cumstances where the Executive Director may decide
otherwise.

(e) Time off with pay for those who have failed a unit or
units may be considered for one repeat year only.

29.4 Subject to the provisions of subclauses (5) and (6) of
this clause, the Executive Director may grant an employee
full time study leave with pay to undertake—

(a) Post graduate degree studies at Australian or over-
seas tertiary education institutions; or

(b) Study tours involving observations and/or investi-
gations; or

(c) A combination of post graduate studies and study
tour.

29.5 Applications for full time study leave with pay are to
be considered on their merits and may be granted provided
that the following conditions are met—

(a) The course or a similar course is not available lo-
cally. Where the course of study is available locally,
applications are to be considered in accordance with
the provisions of subclause (1) to (5) of this Clause.

(b) It must be a highly specialised course with direct
relevance to the employee’s work.

(c) It must be highly relevant to the department’s corpo-
rate strategies and goals.

(d) The expertise or specialisation offered by the course
of study should not already be available through other
employees employed within the department.

(e) If the applicant was previously granted study leave,
studies must have been successfully completed at that
time. Where an employee is still under a bond, this
does not preclude approval being granted to take fur-
ther study leave if all the necessary criteria are met.

(f) A temporary employee may not be granted study
leave with pay for any period beyond that employ-
ee’s approved period of engagement.

29.6 Full time study leave with pay may be approved for
more than 12 months subject to a yearly review of satisfactory
results.

29.7 Where an outside award is granted and the studies to be
undertaken are considered highly desirable by a department,
financial assistance to the extent of the difference between the
employee’s normal wage and the value of the award may be
considered. Where no outside award is granted and where a
request meets all the necessary criteria then part or full

payment of wage may be approved at the discretion of the
Executive Director,

29.8 The Executive Director supports recipients of coveted
awards and fellowships by providing study leave with pay.
Recipients normally receive as part of the or fellowship; re-
turn airfares, payment of fees, allowance for books,
accommodation or a contribution towards accommodation.

29.9 Where recipients are in receipt of a living allowance,
this amount should be deducted from the employee’s wage for
that period.

29.10 Where the Executive Director approves full time study
leave with pay the actual wage contribution forms part of the
department’s approved average staffing level funding alloca-
tion. Departments should bear this in mind if considering
temporary relief.

29.11 Where study leave with pay is approved and the de-
partment also supports the payment of transit costs and/or an
accommodation allowance, approval for the transit and ac-
commodation costs is required as follows—

Interstate—Ministerial approval
Overseas—Premier’s approval

29.12 Where employees travelling overseas at their own ex-
pense wish to participate in a study tour or convention whilst
on tour, study leave with pay may be approved by the Execu-
tive Director together with some local transit and
accommodation expenses providing it meets the requirements
of subclause (6) of this clause. Each case is to be considered
on its merits.

29.13 The period of full time study leave with pay is ac-
cepted as qualifying service for leave entitlements and other
privileges and conditions of service.

30.—SHORT LEAVE
30.1 Short leave can be used for bereavements or in emer-

gency or unforeseeable circumstances which require a
Caretaker to be absent from work.

30.3 The Executive Director may, upon sufficient cause be-
ing shown, grant an employee short leave on full pay. This
will not exceed consecutive 15 hours and 12 minutes (2 work-
ing days). The maximum entitlement granted under the
provisions of this clause shall not exceed, in the aggregate, 22
hours and 48 minutes (3 working days) in any one calendar
year.

30.4  Part-time employees are eligible for short leave in ac-
cordance with this clause, on a pro rata basis calculated in
accordance with the following formula—

hours worked per fortnight X 22.8 hours
76 1

30.5 An employee employed on a fixed term contract of more
than twelve months shall be eligible for short leave in accord-
ance with this clause, and an employee employed on a fixed
term contract of less than twelve months shall be eligible for
pro rata short leave in accordance with this clause.

31.—CONSULTATION
Homeswest will consult with staff and notify the ALHMWU

or representative where changes to Caretakers conditions have
been proposed.

32.—SIGNATURES OF PARTIES TO THE
AGREEMENT

Signatories
Signed for and on behalf of the
Australian Liquor Hospitality And Miscellaneous Workers
Union, Miscellaneous Workers Division, West Australian
Branch by—
Helen Creed
Date: 10.6.99

Signed for and on behalf of
State Housing Commission Trading As Homeswest—
Signed by the EXECUTIVE DIRECTOR
Greg Joyce
Date: 4.6.99
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SCHEDULE A
SALARY INCREASES PAYABLE BELOW ARE DEPENDENT UPON THE ACTUAL ACHIEVEMENT OF SAVINGS

AND PRODUCTIVITY IMPROVEMENTS OUTLINED IN THE OBJECTIVES OF THE AGREEMENT. THE PARTIES
ARE SATISFIED THAT THE SAVINGS AND PRODUCTIVITY GENERATED ARE SUFFICIENT TO JUSTIFY THE

MILESTONE SALARY INCREASES.
SCHEDULE A—1999 HOMESWEST CARETAKERS EBA PAYRATES

CARETAKERS—7% INCREASE

(EBA99-Increase) (A) (B) (C) (D)

1999 1999 2000 2000

3% 1% 3% - 1%

Enterprise 3% PRODUCTIVITY PMT 1% PERFORMANCE REVIEW 3% PRODUCTIVIY PMT RATE WHERE 1% PRP HAS
Bargaining PAYABLE UPON PMT (PRP) BACKDATED TO PAYABLE 12 MONTHS BEEN WITHDRAWN – IS
Agreement REGISTRATION REGISTRATION AFTER REGISTRATION INCLUSIVE OF 2ND 3%

PRODUCTIVITY PAYMENT

[(a) = 1996 EBA rate + 3%] [(b) = (a) = 1%] [(c) = (b) + 3%] [(d) = (c) – 1%]

Level Weekly Rate Weekly Increase Weekly Increase Weekly Increase Weekly Increase
DEC 96 Rate Rate Rate Rate

Year 1 437.07 450.18 13.11 454.68 4.50 468.32 13.64 463.64 (4.68)
Year 2 441.18 454.42 13.24 458.96 4.54 472.73 13.77 468.00 (4.73)
Year 3 445.40 458.76 13.36 463.35 4.59 477.25 13.90 472.48 (4.77)

STEGBAR PTY LTD (WANGARA WA)
ENTERPRISE AGREEMENT 1999.

No. AG 149 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stegbar Pty Limited

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers

Union of Australia, Engineering and Electrical
Division, WA Branch.

AG 149 of 1999.

Stegbar Pty Ltd (Wangara WA)
Enterprise Agreement 1999.

COMMISSIONER S J KENNER.

4 November 1999.

Order.
Having heard Ms C Natta on behalf of the applicant and Mr J
Fiala on behalf of the respondent and by consent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the Stegbar Pty Ltd (Wangara WA) Enterprise
Agreement 1999 as filed in the Commission on 31
August 1999 in the terms of the following schedule
be and is hereby registered as an industrial
agreement.

(2) THAT the Stegbar Pty Ltd (Wangara WA) Enterprise
Agreement 1997 No AG 109 of 1997 be and is hereby
cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be referred to as the Stegbar Pty Ltd

(Wangara WA) Enterprise Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Incidence

3a. Named Parties
4. Date, Period and Review of Operation
5. Relationship to Parent Award
6. Single Bargaining Unit
7. Objectives of Agreement
8. Labour Flexibilities
9. Continuous Improvement

10. Wages Administration
11. Redundancy
12. Wage Increases
13. State Wage Case Principles
14. Consultative Structure
15. Payment for Training
16. Avoidance of Disputes
17. State Standards
18. No Precedent
19. Trade Union Training Leave

Annexure “A”
Annexure “B”
Signatories

3.—INCIDENCE
This Agreement shall apply to and be binding upon Stegbar

Pty Limited (“the Company”) manufacturing plant located at
66 Prindiville Drive, Wangara, the Communications, Electri-
cal, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering & Electrical
Division Western Australia Branch (“CEPU”) (“the Union”)
and the employees of the Company who are members or are
eligible to be members of the Union.

This agreement will apply to approximately 43 employees
of the company.

3A.—NAMED PARTIES
(1) Stegbar Pty Ltd
(2) CEPU

4.—DATE, PERIOD AND REVIEW OF OPERATION
(1) This Agreement shall operate from the beginning of the

first pay period to commence on or after 1 February 1999 and
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shall remain in force until the completion of the pay period
commencing on or after 1 February 2001.

(2) By no later than 1 May 2000, the parties to this Agree-
ment undertake to formally review its performance and to
negotiate a further Agreement.

5.—RELATIONSHIP TO PARENT AWARD
This Agreement is to be read and applied in conjunction with

the Metal Trades (General) Award 1965, No 13 of 1966.
Where there is any inconsistency with the award, this Agree-

ment shall apply to the extent of that inconsistency.
This agreement shall replace AG 109 of 1997.

6.—SINGLE BARGAINING UNIT
The parties, named within this Agreement, have and will

continue to act within a single bargaining unit for the purposes
of negotiating and implementing the terms of this agreement
in accordance with the January 1992 State Wage Case (see
Annexure A).

7.—OBJECTIVES OF AGREEMENT
(1) To carry forward positive changes and flexibilities

achieved in the last Agreement, No AG 109 of 1997.
(2) To maintain the Company and employees’ focus on con-

tinuous improvement through ongoing consultation and the
implementation of change.

(3) The establishment of a culture of common purpose with
all employees whereby each person has a commitment to pro-
ductivity, a sense of membership to the team and a sense of
pride in the Company and its activities and products.

8.—LABOUR FLEXIBILITIES
In order to continue to improve the flexibility and utilisation

of labour within the organisation and achieve the best cus-
tomer response times, the following will be implemented.

(1) Casual Labour
(a) In order to ensure stability of employment for cur-

rent employees it is recognised that casual labour at
peak periods is required. Accordingly, the parties
agree that the casual labour required to cover peak
periods will be no more than 30% of the total perma-
nent production workforce.

(b) It is understood that in times of industry downturn,
casual employees will be the first to be laid off, thus
providing greater security for full-time employees.
Casuals will be on call and subject to one hour’s
notice of termination.

(c) Casual labour will have no voting rights in relation
to the Enterprise Agreement.

(2) Overtime
(a) Overtime will be worked as required by management

and one day’s notice of overtime will be given wher-
ever possible. Preference for working overtime will
be given to permanent employees. Overtime will only
be offered to employees suited to performing the
relevant task.

(b) All employees must be prepared to work minimum
levels of overtime IF REQUIRED as per the
following—

(i) MONDAY TO FRIDAY—A minimum
availability for a total of 6 hours is required
comprising a minimum 1 hour and a maximum
of 3 hours every day Monday to Friday.

(ii) SATURDAY AND SUNDAY – A minimum
availability for 4 hours each day is required,
(NOTE: OVERTIME ON SUNDAY IS UN-
LIKELY TO BE REQUIRED ON ANY
REGULAR BASIS AND WOULD BE USED
ONLY IN EXTREME CIRCUMSTANCES).

(iii) UNDER EXTREME CIRCUMSTANCES
AVAILABILITY FOR OVERTIME MAY
EXCEED THE LIMITS OUTLINED IN (i)
AND (ii) ABOVE. THIS REQUIREMENT
WILL BE AT MANAGEMENT’S DISCRE-
TION.

(c) To be eligible to work overtime on Saturday employ-
ees must have complied with overtime requests
during that week subject to exemptions listed.

(d) The disciplinary procedure will apply to persons who
continue to refuse minimum overtime after one day’s
notice for overtime given.

(e) Exemptions—
(i) Attendance at approved external training

course.
(ii) Employees on selected duties (Workers Com-

pensation).
(iii) Pregnancy (if required by employee)
(iv) Employees who have been absent on sick leave

in the days prior to the day when overtime is
planned may not be required to work.

(v) Genuine hardship cases will be looked at in-
dividually based on their merits.

(3) Meal and Rest Breaks
The timing of taking meal or rest breaks may be altered by

the Company without incurring a penalty if it is necessary to
have continuous operations. An example of continuous opera-
tions would be where the employee works through a designated
meal or rest break to complete an important task. The em-
ployee can then take the break at a later time.

(4) Multiskilling
All employees must be prepared to move to another work

section of the company if required by the manager. This could
involve working in another production department (eg. Alu-
minium Assembler could be moved to Showerscreens
Assembly). Movement of people would only occur in cases
where a need arises and will take into full consideration the
skills required to perform the alternate position. This commit-
ment to multiskilling will have the additional benefit of
contributing to the minimisation of retrenchments in cases of
severe downturn in business.

Should an employee be required to perform duties at a clas-
sification higher than their normal classification and if that
higher classification attracts higher rates of pay, then the em-
ployee will be paid at the higher rates for the period of
involvement at the higher classification level. This provision
will not apply where the employee is performing duties in a
training capacity to acquire higher levels of skill.

(5) Compassionate Leave
During the life of this Agreement employees shall be al-

lowed to convert up to a maximum of five (5) days per year
sick leave in Family Leave to care for sick or injured family
members. For the purposes of this Agreement a family mem-
ber will include—

Spouse/Defacto
Children
Parents of employee or spouse/defacto

(6) Accident/Sickness Income Protection
The Company shall make deductions at the request of the

employee for Accident/Sickness Income Protection Insurance
to be automatically deducted out of an employee’s wages. This
will be done on a fortnightly basis to co-incide with the
employee’s’pay period. The cost of insurance and any associ-
ated costs will be borne by the employee.

(7) Paid Training for Apprentices/Trainees
Apprentices and Trainees are paid according to the relevant

awards requirements.

9.—CONTINUOUS IMPROVEMENT
The parties agree and recognise that continuous improve-

ment is necessary for the healthy survival of the business.
Therefore the parties commit themselves to continue with ex-
isting programs and reforms and to review and implement new
measures to achieve continuous improvement. This will in-
clude, but not be limited to, such matters as reduction of waste,
productivity, customer service, product quality, material con-
trol, administrative systems, occupational health and safety,
absenteeism and quality accreditation.

(1) Work Groups
It is necessary for continuous improvement issues to be han-

dled through sectional work groups. Employees must accept
responsibility to participate in work groups when required.
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(2) Sick Leave
Existing Award sick leave provisions continue to apply with

the following additions—
(a) The responsibility will be with the employee to make

contact with the employer during the period of ill-
ness or injury. If no contact is made the employer
may contact the employee to determine if support or
assistance is required during the period of illness or
injury.

(b) An employee when returning to work following a
period of sick leave may be sought out by their su-
pervisor to establish whether further medical
examination is required.

(3) Heat in Workshop
The Occupational Health & Safety Committee will review

the issue of heat in the workshop nationally and a policy will
be adopted during the life of the Agreement.

(4) Classification Structure
During the life of this Agreement, the parties agree to re-

view and where agreed, implement an enterprise specific
classification structure for the relevant department.

(5) First Aid Allowance
As from 1st February 1999 those employees nominated by

the company to carry out first aid duties will be paid $6.72 per
week.

10.—WAGES ADMINISTRATION
The payment of wages will be Electronics Funds Transfer.

Employees will be given freedom to choose between any bank,
building society or credit union. No other form of payment
will be available. Employees are required to clock on upon
arrival and clock off on departure from the site. Employees
are expected to be productive in their work area up to the time
of the finishing bell.

11.—REDUNDANCY
For the purposes of this Agreement the Redundancy provi-

sions of clause 32A of the Metal Trades (General) Award shall
apply.

12.—WAGE INCREASE
(1) Phase 1
An increase of 3% on the employees’ “ordinary hourly rate

of pay” as at 1 May 1998 will be available on the first pay
period on or after 1 May 1999 pending upon satisfactory
progress in implementing initiatives in clauses 7, 8, 9 and 10
of this Agreement. Whether satisfactory progress has been
achieved will be determined by the Enterprise Consultative
Committee.

(2) Phase 2
A further increase of 3% on the employees’ “ordinary hourly

rate of pay” as at 1 May 1999 will be available on the first pay
period on or after 1 February 2000 pending upon satisfactory
progress in implementing initiatives in clauses 7, 8, 9 and 10
of this Agreement. Whether satisfactory progress has been
achieved will be determined by the Enterprise Consultative
Committee.

(3) “Ordinary Hourly Rate” for purposes of this Agreement
shall be the base award rate including supplementary payments
plus over-award payments as at 1 May 1998. Over-award pay-
ments in the “ordinary hourly rate” include all wage increases
gained through Stegbar Pty Limited (Wangara WA) Enterprise
Bargaining Agreement, No AG53 of 1993 and C383 of 1994
and AG 109 of 1997.

13.—STATE WAGE CASE PRINCIPLES
(1) There shall be no further wage increases for the life of

this Agreement except where consistent with a State Wage
Case.

(2) The parties to this Agreement shall be bound by the terms
of this agreement for its duration.

(3) The parties shall oppose any application by other parties
to be joined to this Agreement.

(4)  The provisions of clauses 6 to 11 and clauses 13 to 16
shall cease to operate from the completion of the pay period
commencing on or after 1 February 2001.

(5) The parties shall apply to the Western Australian Indus-
trial Relations Commission to cancel this Agreement with effect
from the pay period commencing on or after 1 February 2001.

14.—CONSULTATIVE STRUCTURE
The parties to this Agreement shall observe the procedures

set out in Annexure “A” in relation to consultation.

15.—PAYMENT FOR TRAINING
All Company approved training outside of ordinary work-

ing hours will be paid at single time rates.

16.—AVOIDANCE OF DISPUTES
The parties to this Agreement shall observe the procedures

set out in Annexure “B” in relation to the avoidance of dis-
putes.

17.—STATE STANDARDS
This Agreement shall not operate so as to cause any em-

ployee to suffer a reduction in ordinary time earnings or in
Commission standards of hours of work, annual leave with
pay or long service leave with pay.

18.—NO PRECEDENT
All parties agree that the contents of this Agreement will not

be used as a precedent to base or progress any claims upon
any other Stegbar unit or in any other organisation.

19.—TRADE UNION TRAINING LEAVE
An employee may be entitled to five (5) days per year for

trade union training leave, subject to satisfactory notice and
management approval. This shall leave shall only be available
for union representatives and other employees who apply, will
be dealt with case by case.

ANNEXURE “A”
(1) Consultative Structure
The following is a set of guidelines for the management/

Employee Consultative Committees that form the consulta-
tive mechanism for Enterprise Bargaining with respect to this
and future Agreements.

(2) Structure
The Enterprise Consultative Committee will comprise four

(4) management representatives and five (5) employee repre-
sentatives and one (1) shop steward. The employee
representatives will be as follows—

Aluminium Production 2
Timber Production 1
Wardrobes Production 1
Shop Steward 1

(3) Role of the Enterprise Consultative Committee
(a) Manage the overall implementation of Enterprise

Bargaining.
(b) Make informed decision on recommendations re-

ceived from employees.
(c) Effectively communicate with all employees in the

company.
(d) Be accountable to all stake holders in the company.
(e) To be a catalyst for the implementation of continu-

ous improvement.
(f) Act quickly on decisions made by the Enterprise

Consultative Committee.
(g) Where appropriate, quickly implement solutions in

individual sections.
(4) Decision Making Process
The Committee will reach decision by consensus only and

not by voting.
(5) Recommendations
All recommendations made by the employees or decision

made by the Enterprise Consultative Committee must be fully
evaluated and be in the best interests of the company and the
employees. The deliberations of the Enterprise Consultative
Committee must consider the overall cost of the recommen-
dation against its overall benefits.
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(6) Quorum
A quorum shall consist of the full membership of the Com-

mittee and any absenteeism shall be covered by an appropriate
substitute from management or the relevant section.

(7) Elections
Employee members elected and management members ap-

pointed to the Committee shall hold office for the length of
the Agreement. Prior to the review period of the current Agree-
ment, committee members will offer themselves for re-election
or re-appointment. Newly appointed committee members will
be trained, where appropriate, and form the Committee under-
taking the renegotiation and implementation of the next
Agreement.

If, during a term of office, a member of the Committee ceases
employment with the Company or, for reasons approved by
the Committee, feel they can no longer serve, then a new mem-
ber is to be elected or appointed in his/her place.

(8) Chairperson
To be elected by the Committee from within the Committee

and will alternate every six months between a management
representative and an employee representative. In the event of
the absence of the Chairperson, the Vice Chairperson will stand
in for the meeting.

(9) Secretary
A Secretary will be appointed by the Consultative Commit-

tee to record the proceedings at each meeting for the minutes.
The Enterprise Consultative Committee meetings will be held

at least once every month or at the request of a majority of
members.

Meetings shall be conducted during normal working hours,
will run to an agenda and not exceed two (2) hours duration.

(10) Agenda
Suggestions for the agenda may be made by any members

of the Consultative Committee to the Secretary for approval
by the Chairperson and the Vice Chairperson (or their nomi-
nees) at least five (5) working days prior to the meeting. This
will allow agreement between both parties on the content of
the agenda.

It is agreed that no item can be added to the agenda after it
has been finalised a week before the scheduled meeting of the
Consultative Committee.

Any urgent business can be added to the agenda after the
five day deadline with the approval of the Enterprise Con-
sultative Committee.

(11) Minutes
A draft copy of the minutes of the Consultative Committee

shall be published for all employees to peruse as soon as pos-
sible after the scheduled meeting.

(12) Training and Preparation Time
It is agreed that the members of the Consultative Committee

will be allowed time during normal working hours to attend
training courses to prepare them to carry out their duties on
the Committee effectively. Time will be allowed for commit-
tee members to prepare for meetings based on the agenda.

(13) Co-Option of the Committee
(a) The Consultative Committee shall have power to co

opt other company personnel for advisory purposes
on specific issues and to expedite committee busi-
ness.

(b) Where agreed an external source can be invited to
attend relevant meetings.

(c) Accredited union officials may attend committee
meetings as observers.

(14) Confidentiality
It is agreed that certain information may be regarded by

management as confidential. However, management will make
every effort to make available as much information as possi-
ble for the effective resolution of problems. Agreement will
be required on what material put before the Committee is re-
garded as confidential.

When management provides information which is recog-
nised to be confidential, committee members will maintain
confidentiality on such information.

(15) Review and Modification of Procedures
The procedures outlined in this Annexure may be reviewed

from time to time by the Enterprise Consultative Committee
and modified to suit particular requirements as agreed by con-
sensus.

ANNEXURE “B”
GRIEVANCE PROCEDURE
Where a matter is not able to be resolved as outlined below, or
in the event of any major change in employment conditions or
Award terms, or in the event of any disputes arising between
the Company’s management and the union members, the par-
ties will consult together to reach settlement without loss of
wages or production.

Further, except where a genuine safety issue is involved,
work will continue normally as agreed by the parties, without
interruption and without prejudice to final settlement.

(1) Step 1
Any employee or union delegate who has a question, dis-

pute or difficulty on any issue should try to resolve the issue
with their supervisor while the other employees in the depart-
ment continue working.

Where time is necessary for the supervisor to investigate the
issue, the supervisor will give an answer within twenty four
(24) hours. If for good reason an answer cannot be given, a
progress report will be given and agreement reached on a time
for a reply to be given.

If the matter is not settled then—
(2) Step 2
The issue will be referred to the appropriate grievance com-

mittee for resolution no later than the next normal working
day or earliest possible time.

A grievance committee for each department will be estab-
lished to resolve questions, disputes or difficulties referred to
it by employees, delegates or leading hands and will be made
up of the following representatives—

(a) Supervisor involved in dispute;
(b) Union delegate.

The Committee will meet on the next normal working day
or the earliest possible time following a question, dispute or
difficulty being referred to it. It will investigate the grievance
to achieve agreement or resolution of the issues.

If the matter is not settled then—
(3) Step 3
The department manager shall carry out any necessary in-

vestigations, discuss the matter with the union delegate and
make a reply within two normal working days of the formal
referral of the matter. If a reply cannot be given, a progress
report may be made and agreement reached on a time for a
reply to be given.

If the matter is not settled then—
(4) Step 4
The matter shall be formally submitted by the union del-

egate and/or union representative/officer to the Company’s state
manager/or appropriate officer of the Company.

(5) Step 5
If agreement cannot be reached on the issue/s through the

foregoing procedure, the matter may be submitted to the West-
ern Australian Industrial Relations Commission.

This is after all genuine attempts have been made to resolve
the question, dispute or difficulty.

STEGBAR PTY LTD (WANGARA WA)
ENTERPRISE AGREEMENT 1999.

AUTHORITY TO APPROVE AGREEMENT

SIGNATURES OF THE PARTIES
Company’s Signature
Signed for and on behalf of Stegbar Pty Limited. (ACN 007
090 280)—

Signed S. J. PURNELL 13/8/99
Signature Full Name (Print) Date
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Union’s signature—
Signed for and on behalf of the Communications, Elec-
trical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering &
Electrical Division Western Australia Branch—

WILLIAM ERNEST
Signed CHARLES GAME 25/8/99
Secretary’s Full Name (Print) Date
Signature

Signed JOE DANIEL FIALA 25/8/99
Organiser’s Full Name (Print) Date
Signature

ST JOHN OF GOD HEALTH CARE SUBIACO
(HSOA) CAREGIVER AGREEMENT 1999.

No. AG 161 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

St John of God Health Care Subiaco t/a
St John of God Hospital Subiaco Inc

and

Hospital Salaried Officers Association of Western Australia
(Union of Workers).
No. AG 161 of 1999.

St John of God Health Care Subiaco (HSOA) Caregiver
Agreement 1999.

4 November 1999.
Order.

HAVING heard Ms C.L.L. Thomas on behalf of the Applicant
and Mr I.L. Oakley on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as lodged
in the Commission on the 28th day of September 1999
entitled St John of God Health Care Subiaco (HSOA)
Caregiver Agreement 1999 be registered in the terms of
the following Schedule as an industrial agreement in re-
placement of the St John of God Hospital Subiaco (HSOA)
Caregiver Agreement 1997 (AG 381 of 1997) which is
hereby cancelled.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

CONTENTS
Introduction

1. Parties
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4. Replacement
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16. Hours
17. Overtime
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Schedule A—Salaries
St John of God Health Care Subiaco is committed to the

dignity and worth of each person. We believe that work is a
major forum in which we express and develop our dignity and
grow towards fullness in human living.

We believe that conditions of work must be such that each
person has the freedom and resources needed for growth and
development towards wholeness.

St John of God Health Care Subiaco is committed to the
development and maintenance of an organisational culture that
is person focused, committed to the Christian ministry of heal-
ing, and to the processes of Quality Caring.

St John of God Health Care Subiaco has an organisational
culture that promotes, encourages and facilitates individual
and organisational growth and development towards quality
service provision. It allows for flexibility and mutuality in the
arrangements of working conditions.

It is a culture that leads to greater job satisfaction and ever
improving quality of patient care and services.

St John of God Health Care Subiaco will arrange conditions
of employment, “Employment Relationships” in accordance
with the following “Principles for Employment Relationships.”

PRINCIPLES FOR EMPLOYMENT RELATIONSHIPS
Based on Fidelity to our Heritage

1. Positive employment relationships are essential for the
successful provision of health care. Recognition of the rights
and duties of the hospital and each Caregiver are required for
fairness and mutual accountability. [Justice]*

2. The work of all Caregivers is valued equally in the Mis-
sion and operation of the System. (This includes the work of
those who provide direct patient care and those whose work
enables these hands-on Caregivers to function effectively.)
[Respect]*

3. Behaviours in the workplace must demonstrate respect
for the basic orientation of the Mission, Philosophy and Cul-
tural Values of the hospital. [Respect]*

4. In decisions related to clinical provision of health care,
the expert knowledge and experienced judgements of health
care professionals are acknowledged in their individual areas
of competency as we work in collaboration with each other.
[Respect, Justice, Excellence]*

5. The hospital recognises the different cultures and faith
traditions of our Caregivers. It respects and values these dif-
ferences and strives to learn from the richness of this diversity.
[Hospitality, Respect]*

6. Opportunities for employment, career development and
other pathways to growth are open to all people competent for
the positions available throughout the hospital. [Hospitality,
Compassion, Respect, Justice and Excellence]*
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7. The hospital recognises the right of Caregivers to form
associations to engage in collective actions, to negotiate vari-
ous benefits for their members and to work for a better society.
This does not exclude the Caregiver’s right to choose indi-
vidual negotiations when appropriate. [Respect, Justice]*

8. Decision making, planning and policy formation related
to the work of Caregivers will be participative processes in-
volving relevant stakeholders. Due processes are established
to attend to grievances, injuries and other concerns. [Hospital-
ity, Compassion, Respect, Justice and Excellence]*

9. Each Caregiver is expected to be committed to person
centred care, to continual improvement of the quality of serv-
ices and to the requirements of the hospital’s Mission, Vision
and Goals as described in their employment contracts. [Hos-
pitality, Compassion, Respect, Justice and Excellence]*

10. Each Caregiver will be involved in ongoing learning.
[Justice, Excellence]*

11. Caregivers are entitled to fair compensation for their work
and they will share in the benefits of their work. [Hospitality,
Justice, Excellence]*

12. Each Caregiver will contribute to quality patient care
and to the common good of all by just and honest performance
of the duties of their individual position. [Hospitality, Justice,
Excellence]*

(* The Core Cultural Value(s) most relevant to each princi-
ple is noted in square brackets [ ].)

CAREGIVER EMPLOYMENT AGREEMENT
Involvement in this Agreement results in mutual commit-

ment to the following—
St John of God Health Care Subiaco Inc.—

1. The provision of fair employment conditions.
2. Maintenance of safe working environments.
3. Opportunities for growth and development for each

Caregiver.
4. Resources to facilitate optimum work processes and

quality of services.
5. Participation in continual improvement of all work

processes.
6. Provision of information and training to enable each

Caregiver to understand and fulfil his or her obliga-
tions under this Agreement and to apply safe work
practices.

7. Non requirement of Caregivers to perform duties out-
side their competence.

8. Provision of a regular cycle of appraisal and review
of performance and developmental needs.

9. Involvement of Caregivers as participants in the gen-
eral functioning of the workplace.

Each Caregiver—
1. Provision of an honest day’s work in accordance with

the relevant Position Description.
2. Positive participation in the desired organisational

culture of the hospital.
3. Involvement in learning that will facilitate personal

and professional growth and development.
4. Observance of appropriate safety and security regu-

lations.
5. Observance of the hospital’s policies and procedures.
6. Participation in a regular cycle of appraisal and re-

view of performance and developmental needs.

1.—PARTIES
The parties to this Agreement shall be St John of God Health

Care Subiaco trading as St John of God Hospital Subiaco Inc.
(“the hospital”) and the Hospital Salaried Officers’ Associa-
tion of Western Australia (Union of Workers).

2.—AREA AND SCOPE
(1) This Agreement shall apply to all clerical, technical, su-

pervisory and administrative staff eligible for membership of
the Hospital Salaried Officers’ Association of Western Aus-
tralia (Union of Workers), employed by the hospital throughout
the State of Western Australia.

(2) Provided that this agreement shall also apply to Caregivers
employed as Medical Imaging Technologists, if agreement is
reached with these Caregivers that the terms of this agreement
shall apply to their employment with the Hospital.

(3) Pursuant to s. 41(A)(1a) of the Industrial Relations Act
1979 (WA), it is estimated that 150 Caregivers will be bound
by this Agreement upon registration.

3.—TERM
(1) The term of this Agreement shall be from the date of

registration until 30 June 2001.
(2) The parties agree to commence negotiations on a replace-

ment agreement four months prior to the expiry of this
Agreement.

4.—REPLACEMENT
(1) This agreement cancels and replaces the St John of God

Hospital Subiaco (HSOA) Caregiver Agreement 1997 (AG 381
of 1997).

(2) This Agreement shall continue to operate until it is re-
placed by a new agreement.

(3) Provided that the parties may at any time agree to vary
or cancel the Agreement in accordance with the provisions of
the Industrial Relations Act 1979 (WA).

5.—INTERPRETATION
In this Agreement;
(1) “Accrued Time Off” means paid time off accruing to a

Caregiver resulting from an entitlement to the 38 hour week;
(2) “Caregiver” means an employee of the hospital;
(3) “casual” means a Caregiver engaged on an hourly basis

with no guarantee of continual or additional employment. A
casual shall not be continuously rostered for a period exceed-
ing 4 weeks. This may be extended to 6 weeks for the purposes
of leave relief;

(4) “fixed term contract” refers to a contract of employment
in which a Caregiver is engaged for a specific project either
for the duration of that project or for a specific period of time.

Nothing in this subclause shall restrict the right of the hos-
pital or the Caregiver to terminate the engagement within the
specified term in accordance with the provisions of Clause
8.—Separation.

(5) “ordinary rate” means the rate of pay prescribed in Clause
23.—Salaries of this Agreement.

(6) “ordinary time earnings” means the ordinary rate, over
award payments and shift and weekend penalties.

(7) “part-time” refers to a permanent Caregiver with a guar-
anteed minimum number of hours (inclusive of holidays and
leave) who is regularly employed to work less hours than those
prescribed for full time Caregivers;

(8) “public holiday” means New Year’s Day, Australia Day,
Labour Day, Good Friday, Easter Monday, Anzac Day, Foun-
dation Day, Queen’s Birthday, Christmas Day and Boxing Day.

(9) “temporary” means a Caregiver engaged for a specific
period not exceeding 12 months.

(10) (a) Where the provisions of this Agreement provide
they may be varied by agreement between the hospital and the
Caregiver, agreement shall not be deemed to have been reached
unless freely entered into by both parties.

A Caregiver shall not be disadvantaged by withholding agree-
ment provided that where a Caregiver withholds agreement to
perform additional work at ordinary rates, the hospital shall
be entitled to offer that work to another Caregiver.

(b) Where the hospital seeks such agreement with a
Caregiver, that Caregiver shall be made aware of their right,
and given reasonable opportunity, to contact and seek repre-
sentation from a Union or, if they so elect, other representative.

(c) Any problem arising from the operation of this Agree-
ment may be referred to the Single Bargaining Unit which
shall endeavour to resolve the problem in accordance with
Clause 44 of this Agreement.

6.—WORKPLACE AGREEMENTS
(1) The parties accept that Caregivers will be given an in-

formed and free choice between this Agreement and Workplace
Agreements;
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(2) To facilitate the making of an informed and free choice—
(a) Caregivers who are to be offered a choice between

this Agreement and a Workplace Agreement may only
be required to indicate their choice after the Caregiver
has been offered the position.

(b) Where a Caregiver has been offered a choice the
Caregiver shall have a minimum of seven days in
which to decide which alternative to take, provided
that where it is necessary to fill a position within a
period of less than seven days or where the Hospital
agrees to a Caregiver commencing within a period
of less than seven days, the Caregiver shall have up
to the date of formal acceptance.

(c) The Caregiver shall be provided with—
(i) a copy of an agreed summary of this Agree-

ment; and
(ii) a copy of a summary of the Workplace Agree-

ment.
(d) At the request of a Caregiver, the Caregiver shall be

provided with;
(i) access to a copy of this Agreement and the

Workplace Agreement;
(ii) any other relevant documentation, such as in-

formation on salary packaging; and
(iii) information on where they can obtain further

advice and on how to contact the Union.

7.—DUTIES
The Caregiver will be required to work in accordance with

his/her duty statement and the hospital’s policies and proce-
dures. The hospital may direct the Caregiver to carry out such
duties as are within the limits of the Caregiver’s skill, compe-
tence or training provided that such duties are not designed to
promote deskilling.

8.—SEPARATION
(1) Hospital Giving Notice
(a) The contract of service may be terminated by the hospi-

tal on any day by giving to the Caregiver the required period
of notice in writing and the contract shall expire at the end of
that period of notice.

(b) The required period of notice shall be—
Caregiver’s period of continuous Period of notice

service with the hospital
Not more than 3 years 2 weeks
More than 3 years but not more than 5 years 3 weeks
More than 5 years 4 weeks

The required period of notice is increased by one week if the
Caregiver is over 45 years old and has completed at least 2
years continuous service with the hospital.

(c) Provided that the contract of service of a Caregiver en-
gaged as a casual may be terminated by the hospital giving the
Caregiver one hour’s notice. Such notice need not be in writ-
ing.

(d) Payment in lieu of the required period of notice may be
made by the hospital if the required notice is not given.

The hospital may terminate the contract of service by pro-
viding part of the required notice and payment in lieu of the
balance.

(2) Caregiver Giving Notice
(a) The contract of service may be terminated on any day by

the Caregiver giving to the hospital two weeks notice in writ-
ing and the contract shall expire at the end of that period of
notice.

Where there is written agreement between the hospital and
the Caregiver a longer period of notice up to and including
four weeks may be required.

(b) Provided that the contract of service of a Caregiver en-
gaged as a casual may be terminated by the Caregiver giving
the hospital one hour’s notice. Such notice need not be in writ-
ing.

(c) If a Caregiver fails to give the required notice or leaves
during the notice period, the hospital may, at its discretion,
deduct from any monies due to the Caregiver, an amount equal
to ordinary time earnings for the period of notice not given.

(d) A Caregiver shall not be disadvantaged as a result of
providing a longer period of notice than required by this clause.

(3) The Caregiver and the hospital may agree in writing upon
a longer period of notice than prescribed in this clause.

(4) The required notice may be dispensed with by agree-
ment in writing between the hospital and Caregiver.

(5) Nothing in this clause affects the hospital’s right to dis-
miss a Caregiver without notice for serious misconduct which
justifies instant dismissal.

Certificate of Service
(6) Where a Caregiver whose service terminates requests a

certificate of service, a certificate signed by the hospital stat-
ing the name of the Caregiver, the period of service, whether
the service was full time or part time and the classifications in
this Agreement in which work has been carried out, shall be
provided.

9.—PROBATION
The first three months of employment will be on a proba-

tionary basis during which time and notwithstanding the
provision of Clause 8.—Separation either party may termi-
nate the contract giving one weeks notice in writing (one hour
in the case of casuals) or payment or forfeiture in lieu thereof.

The Hospital shall provide the Caregiver with an appraisal
of his or her performance during the probationary period.

10.—TIME NOT WORKED
The Caregiver shall not be entitled to payment for any pe-

riod of unauthorised absence.

11.—RIGHT OF TRANSFER
The Caregiver shall be required to comply with any reason-

able request to transfer to another position or place of work
with the employer, St John of God Health Care Subiaco.

Relief
A Caregiver required to relieve away from her/his usual place

of work shall be provided with transport, free of charge, from
her/his home to work and return, or, be paid the car allowance
provided in Clause 30 of this Agreement.

12.—CONFIDENTIALITY
Information relating to the hospital, its customers or activi-

ties may not be released or divulged by the Caregiver to a
third party other than in the proper performance of the
Caregiver’s obligations under this Agreement.

This shall not prevent the Caregiver from seeking represen-
tation by an accredited official of his or her union.

13.—PART-TIME
(1) A Caregiver appointed part-time shall be guaranteed a

minimum number of hours per fortnight.
(2) (a) A Caregiver appointed part-time shall be remuner-

ated at a weekly rate pro rata to the rate prescribed for the
class of work on which he/she is engaged only in the propor-
tion which his/her ordinary weekly hours averaged over the
qualifying period, bears to 40.

(b) A Caregiver appointed part-time shall be allowed annual
leave, sick leave, bereavement leave and study leave in the
same manner as full time Caregivers. Payment for such leave
shall be in the same ratio as his/her ordinary weekly hours,
averaged over the qualifying period, bears to 40.

(c) Provided that where a Caregiver appointed part-time is
not in receipt of accrued time off the divisor shall be 38.

(3) A Caregiver appointed part-time may by agreement work
additional hours at ordinary rates subject to the normal rostering
parameters of a full time Caregiver and the provisions of this
clause.

14.—CASUAL
(1) A casual shall be paid 1/40th of the base weekly rate

prescribed in Clause 23—Salaries, for each hour worked, plus
25% additional loading.

(2) A casual shall not receive any of the leave entitlements
prescribed in this agreement.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 335579 W.A.I.G.

15.—TEMPORARY AND FIXED TERM
APPOINTMENTS

A Caregiver appointed as a temporary or pursuant to a fixed
term contract shall accrue and be paid the same benefits as a
permanent Caregiver.

16.—HOURS
(1) A Caregiver shall have no fixed hours of duty provided

that—
(a) The ordinary hours of work for a full-time Caregiver

shall not exceed 2086 hours per annum (inclusive of
holidays and leave).

(b) The ordinary hours of work for a part-time Caregiver
shall average not less than the minimum weekly
number of hours which that Caregiver has been guar-
anteed.

(c) Such hours shall be averaged over a 12 month pe-
riod and shall not exceed 2086 hours per annum
(inclusive of holidays and leave).

(d) The ordinary hours of work for a Caregiver who does
not accrue time off in accordance with Clause 22—
Accrued Time Off shall not exceed 1982 hours per
annum (inclusive of holidays and leave).

(2) Ordinary hours may be worked over any day of the week,
Monday to Sunday inclusive, and shall be arranged by the
hospital to meet its needs.

(3) Ordinary hours may not be rostered over more than 8
consecutive days other than by agreement between the
Caregiver and the hospital.

(4) (a) Subject to paragraph (b) hereof ordinary hours shall
not be worked over more than 10 days in a fortnight.

(b) Ordinary hours may be worked on more than 10 days in
a fortnight where a Caregiver is in debit in accordance with
Clause 18—Annualised Hours.

Where a Caregiver is required to work ordinary hours on
more than 10 days in a fortnight in accordance with the provi-
sions of this clause the Caregiver shall be credited with (and
any debit shall be reduced by) two hours for every one ordi-
nary hour worked.

(c) Where practicable, or otherwise by agreement between
the Caregiver and the hospital, days off duty shall be taken in
pairs.

(5) A Caregiver shall not be rostered to work more than 10
ordinary hours in any shift.

This may be extended to 12 ordinary hours by agreement
between the Caregiver and the hospital.

(6) Broken shifts shall not be rostered but may be worked
where a Caregiver is called in to work at short notice either by
agreement or as a result of being placed on call.

(7) The roster shall in each case provide for a 10 hour break
between shifts. Provided that this shall not apply where a
Caregiver agrees to work additional hours at short notice.

(8) A Caregiver shall not be rostered to work a shift of less
than 3 hours duration.

(9) Ordinary hours shall not exceed 96 in any fortnight.

17.—OVERTIME
(1) Time worked in excess of 10 hours a shift (12 where

there is agreement between the hospital and the Caregiver),
96 hours a fortnight or 2086 hours per annum shall be deemed
overtime and shall be paid for at double time.

(2) In the case of a Caregiver who does not accrue time off
in accordance with Clause 22—Accrued Time Off, time worked
in excess of 10 hours a shift (12 where there is agreement
between the hospital and the Caregiver), 96 hours a fortnight
or 1982 hours per annum shall be deemed overtime and shall
be paid for at double time.

(3) Time worked in excess of 10 days a fortnight shall, sub-
ject to clause 16(4)(b), be deemed overtime and shall be paid
for at double time.

(4) A Caregiver may be required to work reasonable over-
time.

(5) By agreement with the hospital a Caregiver may elect to
be credited with banked hours in lieu of payment for overtime
in which case the Caregiver shall be credited with an

equivalent number of hours to the payment which would oth-
erwise be payable.

18.—ANNUALISED HOURS
Introduction
(1) Full time and part-time Caregivers shall have no fixed

hours of work but, subject to this Agreement, shall be guaran-
teed payment for a specified number of ordinary hours in each
fortnight averaged over a 12 month period. Caregivers may
thereafter be rostered on or off in accordance with their re-
quirements and the requirements of the hospital.

Where in any given fortnight a Caregiver is not required to
work the number of ordinary hours for which payment has
been guaranteed the shortfall shall be recorded and, subject to
the shortfall being offset against any accumulated surplus, that
Caregiver shall be said to be in debit to the hospital. The
Caregiver shall continue to be paid in accordance with Clause
24 hereof as if he/she had worked those hours.

Where in any given fortnight a Caregiver is required to work
for more than the number of ordinary hours for which pay-
ment has been guaranteed the additional hours or surplus shall
be recorded and, subject to the surplus being used to offset
any accumulated debit and the provisions of Clause 17 -Over-
time, that Caregiver shall be said to be in credit.

Part-time Caregivers
(2) (a) A part-time Caregiver who works additional ordinary

hours shall, subject to the provisions of paragraph (c), bank
those additional hours.

(b) Once a part-time Caregiver banks 8 hours in accordance
with paragraph (a), he/she shall elect whether to—

(i) be paid out in each fortnightly pay period for any
additional hours in excess of the 8 banked hours; or

(ii) continue to bank additional hours.
The Caregiver must advise the hospital whether he/she

wishes to be paid out, or to bank, the additional hours prior to
completing the shift.

(c) Where a part-time Caregiver is in debit as a result of the
operation of annualised hours, he/she shall not accrue banked
hours until the debit is cleared.

Balance at End of Accruing Year
(3) A Caregiver who at the end of an accruing year has banked

hours to his/her credit shall be paid for those hours at—
(a) double time; or
(b) in the case of a part-time Caregiver where the total

number of hours worked does not exceed 2086 (1982
where the Caregiver is not in receipt of accrued time
off) at ordinary rates.

(4) Provided that by agreement with the hospital, the
Caregiver may elect to roll those credits over into the subse-
quent accruing year in which case the Caregiver shall be
credited with an equivalent number of hours to the payment
which would otherwise be payable.

(5) Where a Caregiver is in debit at the end of his/her year of
service—

(a) the debit shall be cancelled; and in addition
(b) if the Caregiver is otherwise in receipt of accrued

time off in accordance with Clause 22—Accrued
Time Off, he/she shall be credited with accrued time
off at the rate of .05 of an hour for each hour of the
debit.

(6) The minimum number of hours which under this Agree-
ment each such Caregiver shall be guaranteed in the remainder
of his/her current year of service shall be prorated in the ratio
which that remainder, as at the date of this Agreement, bears
to a full year of service.

19.—ON CALL
(1) For the purposes of this Agreement a Caregiver is on call

when he or she is required by the hospital to remain at such a
place as will enable the employer to readily contact him or her
during the hours for which he or she has been placed on call. A
Caregiver is also on call when required to carry a mobile tel-
ephone or beeper and to remain within a specified radius of
the hospital.
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(2) (a) A Caregiver shall be paid an hourly allowance of
$2.45. Provided that payment in accordance with this para-
graph shall not be made with respect to any period for which
payment is otherwise made in accordance with the provisions
of this Agreement when the Caregiver is recalled to work.

(b) Where the hospital supplies the Caregiver with a mobile
telephone or beeper, the Caregiver shall be paid 75% of the
rate prescribed in paragraph (a).

Minimum Call Out
(3) A Caregiver who is called out to work when on call shall

be paid at time and a half for the first two hours and double
time thereafter. Provided that a Caregiver who is called out to
work on a public holiday shall be paid at double time and a
half. Time worked as a result of a call out (when on call) shall
be deemed overtime.

(4) A Caregiver who is called out to work shall be paid a
minimum of two hours provided that if the Caregiver is called
out within two hours of starting work on a previous call he/
she shall not be entitled to any further payment for the time
worked within that period of two hours.

(5) If a Caregiver is recalled to work he/she shall be pro-
vided with transport, free of charge, from his/her home to the
place of employment and return, or, be paid the car allowance
provided in Clause 30 of this Agreement.

20.—ROSTERS
(1) A roster of working hours shall be posted in a convenient

place where it can be readily seen by each Caregiver concerned.
(2) The roster shall be open for inspection by an accredited

representative of the Union at all reasonable times.
(3) The roster shall be posted at least 7 days before it comes

into operation.
(4) (a) The roster may be altered at the hospital’s discretion

if the hospital’s requirements render such alteration necessary
provided that—

(i) a Caregiver is entitled to 48 hours notice of a re-
quirement to come in to work;

(ii) a Caregiver is entitled to 12 hours notice where a
shift is cancelled or varied;

The notice referred to in this paragraph may be dispensed
with by agreement between the Caregiver and the hospital.

(b) A Caregiver who has commenced a shift is entitled to
complete that shift unless otherwise agreed between the
Caregiver and the hospital.

(c) A Caregiver who has not received 12 hours notice of a
requirement to work cannot be required to work additional
hours at ordinary rates. Where additional hours are offered,
without the provision of 12 hours notice—

(i) the Caregiver may agree to work those additional
hours at ordinary rates in which case the hours shall
either be—

(1) banked;
(2) used to offset any debit; or
(3) in the case of a part-time employee who elects

to be paid for those hours, paid at ordinary
rates in accordance with the provisions of
Clause 18(2) of this Agreement.

(ii) the Caregiver may decline to work those additional
hours; or

(iii) the Caregiver may, if he/she is not in debit in ac-
cordance with the provisions of Clause 18 of this
Agreement, offer to work the additional hours at time
and a half for the first two hours and double time
thereafter, in which case the hospital shall be free to
withdraw the offer.

21.—MEAL AND MEAL HOURS
(1) (a) Meal breaks shall be a minimum of 30 minutes and a

maximum of one hour other than by agreement and subject to
subclause (2) of this clause shall not be counted as time worked.

(b) The Caregiver shall not be required to work for more
than 6 hours consecutively without a meal break.

(2) Where a Caregiver on afternoon or night shift is required
to be on duty or available but not working during her/his meal
break, the Caregiver shall be paid at ordinary rates. Provided

that the time shall not be counted as time worked for the pur-
poses of Clause 17.—Overtime.

(3) Where a Caregiver is required by the Hospital to work
through her/his meal break she/he shall be paid time and one
half for that time worked. Provided that the time shall not be
counted as time worked for the purposes of Clause 17.—Over-
time.

(4) One fifteen or two seven minute tea breaks shall be al-
lowed during each shift and shall be taken when convenient to
the hospital without deduction of pay for such time.

(5) A Caregiver who has not been notified the previous day
or earlier that he or she is required to attend work at a time
when a meal is usually taken shall be provided with such a
meal.

22.—ACCRUED TIME OFF
(1) Entitlement
(a) A Caregiver shall accrue an entitlement to time off at the

rate of .05 of an hour for each ordinary hour worked to a maxi-
mum of 12 days (96 hours) off in each 12 month period.
Provided that a Caregiver shall not accrue time off in accord-
ance with this clause in the following circumstances—

(i) a casual Caregiver;
(ii) where the Caregiver is employed on the basis of ac-

crued days off not being provided.
(b) A Caregiver shall not accrue an entitlement to time off

during—
• the first 4 weeks of annual leave;
• long service leave;
• any period of unpaid leave;
• or any absence on workers compensation leave in

excess of one calendar month.
Accrual shall continue during any other period of leave (in-

cluding any additional annual leave) prescribed by this
Agreement.

(2) Taking Accrued Time Off
Where the Caregiver has accrued a sufficient entitlement,

the accrued time off may be taken—
(a) in a minimum period of one week made up of 5 con-

secutive accrued days off in conjunction with a period
of annual leave or at a time mutually acceptable to
the Caregiver and the hospital; or

(b) as single day absences at a time suitable to the hos-
pital and subject to 48 hours notice given to the
Caregiver; or

(c) at the request of the Caregiver, and by agreement
with the hospital, in periods of less than one day; or

(d) at any other time agreed between the Caregiver and
the hospital provided that the hospital shall allow
the time off to be taken in the 12 months following
the year of accrual.

(3) In addition to the foregoing and notwithstanding any other
provision of this Agreement, a Caregiver who has accrued a
sufficient entitlement may elect to utilise his/her accrued time
off to avoid going into debit in accordance with the provisions
of Clause 18—Annualised Hours.

(4) Rate of Pay
Accrued Time Off shall be paid at the ordinary rate.
(5) Termination
A Caregiver who at the time of termination has accrued time

off to his/her credit shall be paid for those hours at ordinary
rates.

(6) Pay Out of Entitlements
(a) When a Caregiver proceeds on parental leave, the hospi-

tal may pay the Caregiver for any accrued time off then standing
to his/her credit.

(b) A Caregiver may at any time, by agreement in writing
with the hospital, be paid for some or all of the accrued time
off standing to his/her credit in lieu of taking the time off.

A Caregiver shall not otherwise be paid for accrued time off
without actually taking the time off.
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23.—SALARIES
(1) The base weekly rate payable to Caregivers under this

Agreement and the conditions pertaining to appointment and
progression are prescribed in Schedule A.

(2) The hourly rate for a Caregiver shall be calculated by
dividing the weekly rate by 38 in the case of a Caregiver not
receiving Accrued Time Off and 40 in the case of a Caregiver
receiving Accrued Time off. Provided that for a casual
Caregiver, the divisor shall remain 40 in accordance with clause
14 (1) Casual.

24.—PAYMENT OF WAGES
(1) A full time Caregiver shall be paid in each fortnightly

pay period—
(a) (i) as for 80 ordinary hours (irrespective of the number

of ordinary hours actually worked); or
(ii) where the Caregiver does not accrue time off in ac-

cordance with Clause 22—Accrued Time Off—as
for 76 ordinary hours (irrespective of the number of
ordinary hours actually worked);

(b) for any overtime worked; and
(c) any penalty payments and allowances arising from work

actually performed in that pay period.
(2) A Caregiver appointed part-time shall be paid in each

fortnightly pay period—
(a) as for his/her guaranteed ordinary hours (irrespec-

tive of the number of ordinary hours actually
worked);

(b) for any additional hours worked in the pay period in
accordance with subclause 13(3) of this Agreement;

(c) for any overtime worked; and
(d) any penalty payments and allowances arising from

work actually performed in that pay period.
(3) A Caregiver appointed on a casual basis shall be paid in

each fortnightly pay period on the basis of the number of hours
actually worked.

(4) Wages shall be paid fortnightly by electronic funds trans-
fer into one or two accounts nominated by the Caregiver held
at any major bank, building society or credit union.

Any costs associated with the establishment by the Caregiver
of such an account and of the operation of it shall be borne by
the Caregiver.

(5) Where payment is not made within the nominated time
the hospital shall make every reasonable endeavour to rectify
the matter without further delay. Where the problem is within
the control of the hospital it shall be rectified within 24 hours.

(6) Each Caregiver shall be provided with a pay advice slip
on each day that wages are paid. The pay advice slip shall
detail—

(a) the rate of wage;
(b) the hours worked including overtime;
(c) the number of ordinary hours for which payment has

been made;
(d) the total number of hours if any which the Caregiver

is in credit or debit;
(e) the gross wage;
(f) the net wage;
(g) the hospital funded superannuation component;
(h) any allowances paid;
(i) any deductions made including details of any salary

sacrifice;
(j) the amount of accrued time off and annual leave;
(k) the composition of any annual leave payment;
(l) the composition of any termination payment.

Termination Payment
(7) Upon termination of employment, the hospital shall pay

to the Caregiver all monies earned by or payable to the
Caregiver before the Caregiver leaves the hospital or the same
shall be forwarded to the Caregiver by post on the next work-
ing day following termination. Provided that—

(a) Where the employment is terminated without notice
in accordance with Clause 8.—Separation of this

Agreement the hospital shall, as soon as reasonably
possible, forward by post all monies earned by or
payable to the Caregiver;

(b) By agreement the monies earned by or payable to
the Caregiver may be paid by electronic funds trans-
fer into the Caregiver’s account(s).

25.—CAREGIVER IN CREDIT OR DEBIT ON
TERMINATION

(1) A Caregiver who at the time of termination has banked
hours to his/her credit shall be paid for those hours at ordinary
rates.

(2) A Caregiver who at the time of termination is in debit
shall have the monies otherwise payable on termination re-
duced by an amount equivalent to payment at ordinary rates
for the number of hours in respect of which the Caregiver is in
debit.

Provided that—
(a) the number of hours for which a deduction is made shall

not exceed 20 or 1.2 times the Caregiver’s guaranteed weekly
hours (to a maximum of 48), whichever is the greater;

(b) Caregiver Giving Notice
(i) A Caregiver who gives written notice of termination

shall be given the opportunity of working additional
hours during the notice period to enable the Caregiver
to reduce the debit prior to termination.

(ii) In such a case the hospital shall offer the Caregiver a
minimum of 8 additional hours in each week of the
notice period.

(iii) Subject to its requirements, the hospital may offer
the Caregiver further additional hours within the pa-
rameters for working ordinary hours prescribed in
this Agreement.

(iv) Any additional hours worked during the notice pe-
riod shall reduce the maximum number of hours for
which a deduction may be made in accordance with
paragraph (a) hereof.

(v) For the purposes of this paragraph the Caregiver may
provide a longer period of notice than required by
Clause 8.—Separation of this Agreement;

(c) Hospital Giving Notice
(i) A Caregiver who is given notice of termination by

the hospital may be required to work additional or-
dinary hours during the notice period to enable the
Caregiver to reduce the debit prior to termination.

(ii) This requirement shall be subject to the parameters
for working ordinary hours prescribed by this Agree-
ment.

(iii) Any additional hours worked during the notice pe-
riod shall reduce the maximum number of hours for
which a deduction may be made in accordance with
paragraph (a) hereof.

(iv) Where the hospital fails to provide the Caregiver with
such additional hours as will completely offset the
maximum number of hours for which a deduction
may be made in accordance with paragraph (a)
hereof, no deduction shall be made.

(v) For the purposes of this paragraph the hospital may
provide a longer period of notice than required by
Clause 8.—Separation of this Agreement;

(d) No deduction shall be made where—
(i) a Caregiver’s employment is terminated by the hos-

pital with payment in lieu of notice; or
(ii) where a Caregiver’s employment has been terminated

by the hospital on the grounds of redundancy in ac-
cordance with Clause 40.—Introduction of Change
and Redundancy; or

(iii) where the required notice period has been dispensed
with by agreement in writing between the hospital
and the Caregiver.

26.—SHIFT WORK
(1) (a) The loading on the ordinary rates of pay for a Caregiver

who works an afternoon shift commencing not earlier than
12.00 noon and finishing after 6.00 pm on weekdays shall be
15%.
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(b) The provisions of paragraph (a) of this subclause do not
apply to a Caregiver who on any weekday commences his/her
ordinary hours of work after 12.00 noon and completes those
hours at or before 6.00 pm on that day.

(c) The loading on ordinary rates of pay for a Caregiver who
works a shift between the hours of 6.00 pm and 7.30 am on a
weekday shall be 15%.

(d) Provided that where a shift is extended or shortened at
less than 12 hours notice the shift penalty rate paid in respect
of any ordinary hours worked on that shift shall be the penalty
rate which would have applied had the start and/or finish time
not been varied.

(2) (a) A Caregiver rostered to work ordinary hours between
midnight Friday and midnight on the following Saturday shall
be paid a loading of 50% on actual hours worked during this
period.

(b) A Caregiver rostered to work ordinary hours between
midnight Saturday and midnight on the following Sunday shall
be paid a loading of 75% on actual hours worked during this
period.

(3) Where a Caregiver works a broken shift each portion of
that shift shall be considered a separate shift for the purpose of
this clause.

(4) Where the ordinary hours of work span 12.00 midnight
on a Friday night or Sunday night the additional payments for
shift work and work during the weekend shall be made by
calculation for each part of the shift according to the rate ap-
plicable for additional payment for shift work and work during
the weekend as the case may be.

27.—CALCULATION OF PENALTIES
Where the Caregiver works hours which would entitle him

or her to payment of more than one of the penalties payable in
accordance with the overtime, shift and weekend penalties, or
public holiday provisions of this Agreement, only the highest
of any such penalty shall be payable. In the case of casuals
any such penalty shall be in addition to the casual loading.

28.—HIGHER DUTIES
(1) A Caregiver who is capable of performing and does per-

form all duties of a position which attracts a higher rate of pay
than that which he or she usually performs shall be entitled to
the higher rate whilst so engaged.

(2) When a Caregiver performs some, but not all, of the
duties of the position a rate of pay less than the rate the posi-
tion normally attracts can be paid on agreement between the
hospital and Caregiver.

(3) Provided that payment for higher duties shall not apply
to a Caregiver required to act in another position while the
incumbent is taking accrued time off for a single day or less in
accordance with Clause 22.—Accrued Time Off of this Agree-
ment.

29.—LAUNDRY AND UNIFORMS
(1) (a) Where the hospital requires a uniform to be worn, an

adequate supply of such uniforms shall be provided free of
cost to the Caregiver on engagement.

(b) Thereafter uniforms will be replaced on an ‘as required’
basis provided that—

(i) no uniform shall be replaced within 18 months of
the date of issue;

(ii) the Caregiver when a new uniform is issued shall be
required to return the replaced uniform.

(c) Uniforms provided by the hospital shall at all times re-
main the property of the hospital and must be returned to the
hospital on termination.

A failure to return hospital uniforms may lead to a delay in
the processing of any termination payment and to the hospital
deducting the cost of the uniforms from any monies owing to
the Caregiver.

(d) Uniforms shall not be worn other than in the course of,
and in travelling to and from, employment.

(2) The cost of laundering uniforms shall be met by the
Caregiver. The additional payment prescribed in Schedule A
of this Agreement includes an amount to compensate for this
requirement.

Provided that where the hospital specifies that a particular
item shall be drycleaned the hospital shall make a drycleaning
service available at no cost to the Caregiver.

(3) Caregivers shall be responsible for the provision of ap-
propriate clean and tidy footwear.

(4) Nothing in this clause shall prevent the hospital and the
Caregiver making other arrangements as to laundry and uni-
forms not less favourable to the Caregiver.

(5) The provisions of this clause shall not detract from the
hospital’s obligation pursuant to section 19 of the Occupa-
tional Health Safety and Welfare Act 1984-1987 to provide
Caregivers with adequate personal protective clothing and
equipment where it is not practicable to avoid the presence of
hazards at the workplace.

30.—FARES AND MOTOR VEHICLE ALLOWANCE
(1) A Caregiver required to work outside the hospital during

his or her normal working hours shall be paid any reasonable
travelling and accommodation expenses incurred provided that
travelling expenses shall not be paid where an allowance is
paid in accordance with subclause (2) hereof.

(2) A Caregiver required and authorised to use his or her
own motor vehicle in the course of his duties shall be paid an
allowance of not less than 49.1 cents per kilometre.

(3) The rate prescribed in subclause (2) shall be reviewed
whenever this Agreement is renewed or replaced.

(4) Nothing in this clause shall prevent the hospital and the
Caregiver making other arrangements as to car allowance not
less favourable to the Caregiver.

31.—SUPERANNUATION
(1) The hospital shall contribute on behalf of the Caregiver

in accordance with the requirements of the Superannuation
Guarantee (Administration) Act 1992.

(2) The hospital shall initially contribute an amount equal to
7% of the Caregiver’s ordinary time earnings and shall there-
after increase the level of contribution in accordance with the
provisions of the Superannuation Guarantee (Administration)
Act 1992.

(3) Contributions shall at the option of the Caregiver be paid
into either—

(a) the Health Employees’ Superannuation Trust Aus-
tralia (HESTA) fund;

(b) the National Catholic fund;
(c) the Private Hospital Employees Superannuation

Fund; or
(d) such other complying superannuation fund or scheme

nominated in accordance with the provisions of sec-
tion 49C of the Industrial Relations Act 1979.

(4) The Hospital shall notify the Caregiver that she/he may
nominate a complying fund or scheme. If the Caregiver does
not nominate a fund or scheme, or until such time as she/he
nominates a fund or scheme, superannuation contributions shall
be paid into a fund or scheme nominated by the Hospital. The
Hospital and Caregiver are bound by the Caregiver’s nomi-
nated fund choice unless they agree to a change of fund. The
Hospital will not unreasonably refuse a change of fund re-
quest made by the Caregiver.

(5) Contributions into the nominated fund shall be paid
monthly.

(6) Contributions shall continue to be paid on behalf of a
Caregiver in receipt of payments under the Workers Compen-
sation and Rehabilitation Act.

(7) (a) A Caregiver may elect in writing to receive a super-
annuation benefit in lieu of part of the salary to which he or
she is otherwise entitled under this Agreement.

(b) A Caregiver may sacrifice to superannuation a percent-
age of salary in accordance with the Hospital’s Salary
Packaging Policy. The superannuation sacrifice must be made
to the fund in accordance with sub clause (3)

(c) This arrangement shall remain in force until terminated
by mutual agreement or by either the hospital or the Caregiver
providing one calendar month’s notice.
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32.—ANNUAL LEAVE
Entitlement
(1) (a) Each Caregiver shall after the completion of each 12

months continuous service be entitled to four consecutive
weeks annual leave.

(b) The entitlement accrues pro rata based on completed
weeks of service.

(c) In paragraph (a), “service” shall not include any period
of unpaid leave other than the first 3 months of unpaid sick
leave and the first month of workers’ compensation leave.

Rate of Pay
(2) (a) The Caregiver shall be paid for any period of annual

leave prescribed in this clause at the ordinary rate of wage the
Caregiver would have received as his or her payment at the
time of taking the leave and, in addition, any shift and week-
end penalties which the Caregiver would have received had
the Caregiver not proceeded on annual leave.

Provided that a Caregiver on higher duties for a period of
four consecutive weeks or less at the time of taking the leave
shall be paid at the ordinary rate of wage the Caregiver would
have received had he/she not been on higher duties.

(b) Where it is not possible to calculate the shift and week-
end penalties the Caregiver would have received, the Caregiver
shall be paid at the rate of the average of such payments made
each week over the four weeks prior to taking the leave.

(c) Provided that the Caregiver when proceeding on any
period of annual leave prescribed in this clause shall not be
paid less than the sum of—

(i) the Caregiver’s ordinary rate of wage for the period
(ie excluding shift and weekend penalties); and

(ii) a loading of 17.5%.

Timing of Payment
(3) The Caregiver is to be paid for a period of annual leave

at the time payment is made in the normal course of employ-
ment, unless the Caregiver requests in writing that he or she
be paid before the period of leave commences in which case
the Caregiver is to be so paid.

Provided that, where annual leave is paid in advance, pay-
ment for time worked may be adjusted in the fortnightly pay
period following the period of annual leave.

Termination
(4) If a Caregiver’s employment terminates, the Caregiver

shall be paid a pro rata entitlement (at the rate prescribed by
subclause (2) hereof) in respect of each completed week of
service for which annual leave has not already been taken.
Provided that—

(a) Leave loading shall not apply to pro rata leave on
termination but shall apply (in accordance with
subclause (2) hereof) to leave resulting from a com-
pleted year of service.

(b) Caregivers to whom subclause (8) hereof applies shall
be paid for such additional days leave as have ac-
crued under that subclause at the date of termination.

Taking Annual Leave
(5) (a) The Caregiver may, with the approval of the hospital,

be allowed to take the annual leave prescribed by this clause
before the completion of twelve month’s continuous service.

(b) The annual leave prescribed in this clause may be split
into portions by mutual agreement between the hospital and
the Caregiver.

(c) When the Caregiver requests that the annual leave be
split into portions the hospital shall make every reasonable
endeavour to accommodate the wishes of the Caregiver.

(d) Where the hospital and Caregiver have not agreed when
the Caregiver is to take annual leave—

(i) the hospital shall allow the leave to be taken in the
12 months following the year of accrual; and

(ii) the hospital shall give the Caregiver at least 2 weeks
notice of the period of time when it will be conven-
ient to the hospital for the Caregiver to take the leave.

Compaction
(6) A Caregiver who during a qualifying period towards an

entitlement of annual leave was employed continuously on
both a full-time and part-time basis, or a part-time basis only,
may elect to take a lesser period of annual leave calculated by
converting the part-time service to equivalent full-time serv-
ice.

Such election is to be made in writing by the Caregiver and
approved by the hospital.

Public Holiday Occurring During Annual Leave
(7) A Caregiver shall be entitled to a day’s leave in lieu of a

public holiday, without deduction of pay, in respect of a public
holiday which occurs during the Caregivers’ annual leave.

Shift Work
(8) A Caregiver rostered to work ordinary hours on Sundays

and/or public holidays shall be entitled to additional annual
leave as follows—

(a) if 35 ordinary shifts on such days have been
worked—one week.

(b) if less than 35 ordinary shifts on such days have been
worked the Caregiver shall be entitled to have one
additional day’s leave (to a maximum of five days)
for each seven ordinary shifts so worked.

33.—PUBLIC HOLIDAYS
(1) A Caregiver not required to work on a day solely be-

cause that day is a public holiday or day observed in lieu
thereof, shall be entitled to leave for the number of hours which
he or she would otherwise be rostered to work on that day
without deduction of pay.

(2) Where the Caregiver is rostered to work on a public holi-
day or day observed in lieu thereof, he or she shall be entitled
to ordinary rates of pay and a loading of 50% for the actual
time worked together with an equivalent period of time off to
be taken at a time convenient to the hospital.

Provided that the Caregiver may elect in writing to receive,
in lieu of the above, ordinary rates of pay and a loading of
150% for the actual time worked on the holiday.

(3) When a public holiday falls on a day on which a Caregiver
is rostered off duty and the Caregiver has not been required to
work on that day, the Caregiver shall be entitled to an addi-
tional day’s pay at ordinary rates or, where there is agreement
between the hospital and the Caregiver, to observe that public
holiday, paid at the ordinary rate, at a mutually acceptable time.

This subclause shall not apply where the holiday falls on a
day of the week on which the Caregiver would not normally
be rostered to work.

Day Observed in Lieu of Public Holiday
(4) Where a public holiday falls on a Saturday or a Sunday,

such holiday shall be observed on the next succeeding Mon-
day and where Boxing Day falls on a Sunday or Monday, such
holiday shall be observed on the next succeeding Tuesday.
Provided that—

(a) a day observed in lieu of the holiday may be appointed
by proclamation published in the Gazette under the
Public and Bank Holidays Act 1972;

(b) another day may be observed in lieu of the holiday
by agreement between the Caregiver and the hospi-
tal.

(5) A Caregiver cannot be rostered off on a public holiday
by utilising the provisions of Clause 18—Annualised Hours.

34.—SICK LEAVE
(1) A Caregiver appointed full time shall accrue 80 hours

paid sick leave per annum (or 76 hours where the Caregiver is
not in receipt of accrued time off).

(2) The entitlement shall accrue pro rata on a weekly basis.
(3) A Caregiver who is unable to attend or remain at work

on the grounds of personal ill health or injury or on account of
the illness or injury of a family member residing with the
Caregiver, is entitled to be paid at ordinary rates for the period
of the absence up to and including the number of hours which
the Caregiver was rostered to work on that day. Provided that—

(a) subject to subclause (4) hereof, the payment shall
not exceed payment for 80 hours per annum (or 76
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hours where the Caregiver is not in receipt of ac-
crued time off); and

(b) where such payment exceeds the Caregiver’s accrued
entitlement, the excess may be offset against any
future accrual or against monies otherwise payable
to the Caregiver at the point of separation;

(4) Unused portions of sick leave entitlement shall accumu-
late from year to year and may be taken in any subsequent
year.

(5) Notwithstanding any of the provisions of this clause pay-
ment for sick leave taken on account of the illness or injury of
a family member residing with the Caregiver shall not exceed
payment for 40 hours in any one year of service (or 38 hours
where the Caregiver is not in receipt of accrued time off).

(6) A Caregiver shall advise the hospital as soon as reason-
ably practicable and if possible prior to the commencement of
the shift of, the inability to attend work, the nature of illness or
injury and the estimated duration of absence.

(7) (a) A Caregiver shall be required to provide a medical
certificate for any absence of two days or more.

(b) After two absences in any year of service the hospital
may request in writing that the next and subsequent absences
in that year, if any, shall be accompanied by a medical certifi-
cate.

(c) The provisions of this subclause shall apply whether the
Caregiver claims payment for sick leave on account of per-
sonal ill health or injury or the illness or injury of a family
member residing with the Caregiver.

(8) A Caregiver who suffers personal ill health or injury whilst
on annual leave may be paid sick leave in lieu of annual leave
subject to

(a) providing a medical certificate stating the illness or in-
jury necessitated confinement to home or hospital for seven
consecutive days or more.

(b) the portion of annual leave coinciding with the paid sick
leave is to be taken at a time agreed by hospital and Caregiver
or shall be added to the next period of annual leave.

(c) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
32—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(9) Paid leave may be withheld if the illness or injury is the
result of the Caregiver’s own misconduct.

(10) Where a Caregiver receives payment under this clause
and subsequently receives payments in respect of the same
period under the Workers Compensation and Rehabilitation
Act 1981, the Caregiver shall reimburse to the hospital the
payments made under this clause and the hospital shall rein-
state the Caregiver’s sick leave or other entitlements
accordingly.

35.—LONG SERVICE LEAVE
(1) The long service leave provisions published in Volume

79 of the Western Australian Industrial Gazette at pages 1 to 4
inclusive as updated from time to time, are hereby incorpo-
rated in and shall be deemed to be part of this Agreement,
providing that long service leave shall not accrue on workers’
compensation leave in excess of one month.

(2) Provided that the leave to which an employee shall be
entitled or deemed to be entitled shall be as provided in this
clause—

Where an employee has completed at least 10 years’ serv-
ice the amount of leave shall be—
(a) in respect of 10 years service so completed—eight

and two thirds weeks leave;
(b) in respect of the next 5 years service completed after

such 10 years—four and one thirds weeks leave;
(c) in respect of each 10 years service completed after

such 15 years—eight and two thirds weeks leave;
(d) on the termination of the employee’s employment –

(i) on his/her death;
(ii) in circumstances otherwise than by the em-

ployer for serious misconduct;

in respect of the number of years’ service with the
employer completed since he/she last became enti-
tled to an amount of long service leave, a
proportionate amount on the basis of eight and two
thirds weeks leave for 10 years service.

(3) Leave shall be granted and taken as soon as reasonably
practicable after the right thereto accrues due or at such time
or times as may be agreed between the hospital and the em-
ployee. Where the Hospital and Caregiver so agree, long service
leave may be taken in separate periods of not less than one
week.

(4) On agreement between the hospital and Caregiver, a part
time Caregiver or a Caregiver whose ordinary hours have
changed from part time to full time may take his or her long
service leave entitlement as a reduced period of full time
equivalent time off. Such agreement shall not be unreason-
ably withheld by the hospital.

(5) At the request of the Caregiver and by agreement with
the Hospital, a Caregiver experiencing personal financial needs
may be paid up to a maximum of 4 weeks in lieu of taking
long service leave.

36.—PARENTAL LEAVE
(1) Interpretation
In this Clause—

“adoption”, in relation to a child, is a reference to a child
who—

(a) is not the natural child or the step-child of the
Caregiver or the Caregiver’s spouse;

(b) is less than 5 years of age; and
(c) has not lived continuously with the Caregiver

for 6 months or longer;
“continuous service” means service under an unbroken

contract of employment and includes:
(a) any period of parental leave; and
(b) any period of authorised leave or absence.

“expected date of birth” means the day certified by a
medical practitioner to be the day on which the medi-
cal practitioner expects the Caregiver or the
Caregiver’s spouse, as the case may be, to give birth
to a child;

“parental leave” means leave provided for by subclause
(2) of this clause;

“spouse” includes a de facto spouse.
(2) Entitlement to parental leave
(a) Subject to this subclause and to subclauses (3) and (4)

hereof, a Caregiver, other than a casual Caregiver, is entitled
to take up to 52 consecutive weeks of unpaid leave in respect
of—

(i) the birth of a child to the Caregiver or the Caregiver’s
spouse; or

(ii) the placement of a child with the Caregiver with a
view to the adoption of the child by the Caregiver.

(b) A Caregiver is not entitled to take parental leave unless
he or she—

(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service with
the hospital; and

(ii) has given the hospital at least 10 weeks’ written no-
tice of his or her intention to take the leave;

(iii) has notified the hospital of the dates on which he or
she wishes to start and finish the leave.

A Caregiver shall not be in breach of this Clause as a conse-
quence of failure to give the required notice if such failure is
occasioned by the confinement occurring earlier than the ex-
pected date.

(c) A Caregiver is not entitled to take parental leave at the
same time as the Caregiver’s spouse but this subsection does
not apply to—

(i) one week’s parental leave taken by the male parent
immediately after the birth of the child; or

(ii) three week’s parental leave taken by the Caregiver
and the Caregiver’s
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(iii) spouse immediately after a child has been placed with
them with a view to their adoption of the child.

(d) The entitlement to parental leave is reduced by any pe-
riod of parental leave taken by the Caregiver’s spouse in relation
to the same child, except the period of one week’s leave re-
ferred to in paragraph (c)(i).

 (3) Certification
(a) A Caregiver who has given notice of his or her intention

to take parental leave, other than for adoption, is to provide to
the hospital a certificate from a medical practitioner stating
that the Caregiver or the Caregiver’s spouse, as the case may
be, is pregnant and the expected date of birth.

(b) A Caregiver who has given notice of his or her intention
to take parental leave for adoption, is to provide to the hospi-
tal—

(i) a statement from an adoption agency or other appro-
priate body of the presumed date of placement of the
child with the Caregiver for adoption purposes; or

(ii) a statement from the appropriate government author-
ity confirming that the Caregiver is to have custody
of the child pending an application for an adoption
order.

(4) Notice of spouse’s parental leave
(a) A Caregiver who has given notice of his or her intention

to take parental leave or who is actually taking parental leave
is to notify the hospital of particulars of any period of parental
leave taken or to be taken by the Caregiver’s spouse in rela-
tion to the same child.

(b) Any notice given under paragraph (a) is to be supported
by a statutory declaration by the Caregiver as to the truth of
the particulars notified.

(5) Transfer to a safe job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the Caregiver make it
inadvisable for the Caregiver to continue at her present work,
the Caregiver shall, if the

Hospital deems it practicable, be transferred to a safe job at
the rate and on the conditions attaching to that job until the
commencement of maternity leave.

If the transfer to a safe job is not practicable, the Caregiver
may, or the hospital may require the Caregiver to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (10), (11), (12) and (13)
hereof.

(6) Maternity leave to start 6 weeks before birth
A female Caregiver who has given notice of her intention to

take parental leave, other than for an adoption, is to start the
leave 6 weeks before the expected date of birth unless in re-
spect of any period closer to the expected date of birth a medical
practitioner has certified that the Caregiver is fit to work.

(7) Variation of Period of Parental Leave
(a) Provided the aggregate of any leave (including leave taken

pursuant to subclauses (5) and (9)) does not exceed the period
to which the Caregiver is entitled under subclause (2) hereof—

(i) the period of parental leave may be lengthened once
only by the Caregiver giving not less than 14 days
notice in writing stating the period by which the leave
is to be lengthened;

(ii) the period may be further lengthened by agreement
between the Caregiver and the hospital.

(b) The period of parental leave may, with the consent of the
hospital, be shortened by the Caregiver giving not less than 14
days notice in writing stating the period by which the leave is
to be shortened.

(8) Cancellation of Parental Leave
(a) Parental leave, other than adoption leave, applied for but

not commenced, shall be cancelled when the pregnancy of the
Caregiver or the Caregiver’s spouse terminates other than by
the birth of a living child.

(b) Where the pregnancy of a Caregiver on maternity leave
terminates other than by the birth of a living child, it shall be
the right of the Caregiver to resume work at a time nominated

by the hospital which shall not exceed four weeks from the
date of notice in writing by the Caregiver to the hospital that
she desires to resume work.

(9) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of a Caregiver not then on parental

leave terminates after 28 weeks other than by the birth of a
living child then

(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary
before her return to work, or

(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of or
in addition to special maternity leave, to such paid
sick leave as to which she is then entitled and which
a duly qualified medical practitioner certifies as nec-
essary before her return to work.

(b) Where a Caregiver not then on parental leave suffers
illness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a duly quali-
fied medical practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick leave, spe-
cial maternity leave and parental leave shall not exceed the
period to which the Caregiver is entitled under subclause (2)
hereof.

(c) For the purposes of subclauses (10), (12) and (13) hereof,
parental leave shall include special maternity leave.

(d) A Caregiver returning to work after the completion of a
period of leave taken pursuant to this subclause shall be enti-
tled to the position which she held immediately before
proceeding on such leave or, in the case of a Caregiver who
was transferred to a safe job pursuant to subclause (3), to the
position she held immediately before such transfer.

Where such position no longer exists but there are other
positions available, for which the Caregiver is qualified and
the duties of which she is capable of performing, she shall be
entitled to a position as nearly comparable in status and salary
or wage to that of her former position.

(10) Parental Leave and Other Leave Entitlements
Provided the aggregate of any leave (including leave taken

pursuant to subclauses (5) and (9)) does not exceed the period
to which the Caregiver is entitled under subclause (2) hereof—

(a) a Caregiver may, in lieu of or in conjunction with
parental leave, take any annual leave, long service
leave or any part thereof or accrued time off to which
he or she is then entitled.

(b) Paid sick leave or other paid authorised absences
(excluding annual leave, long service leave or ac-
crued time off), shall not be available to a Caregiver
during his or her absence on parental leave.

(11) Return to work after parental leave
(a) A Caregiver shall confirm his or her intention of return-

ing to work by notice in writing to the hospital given not less
than four weeks prior to the expiration of the period of paren-
tal leave.

(b) On finishing parental leave, a Caregiver is entitled to the
position he or she held immediately before starting parental
leave.

(c) If the position referred to in paragraph (b) is not avail-
able, the Caregiver is entitled to an available position—

(i) for which the Caregiver is qualified; and
(ii) that the Caregiver is capable of performing, most

comparable in status and pay to that of his or her
former position.

(d) Where, immediately before starting parental leave, a
Caregiver was acting in, or performing on a temporary basis
the duties of, the position referred to in paragraph (b), that
subsection applies only in respect of the position held by the
Caregiver immediately before taking the acting or temporary
position.

(12) Effect of parental leave on employment
Absence on parental leave—

(a) does not break the continuity of service of a
Caregiver; and
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(b) is not to be taken into account when calculating the
period of service for a purpose of this Agreement or
a relevant award or contract of employment.

(13) Termination of Employment
(a) A Caregiver on parental leave may terminate his or her

employment at any time during the period of leave by notice
given in accordance with this Agreement.

(b) The hospital shall not terminate the employment of a
Caregiver on the grounds of pregnancy or absence on parental
leave, but otherwise the rights of the hospital in relation to
termination of employment are not hereby affected.

(14) Replacements—
(a) A replacement is a person specifically engaged as a re-

sult of a Caregiver proceeding on parental leave.
(b) The hospital shall, before engaging a replacement under

this subclause, inform that person of the temporary nature of
the employment and of the rights of the Caregiver who is be-
ing replaced.

(c) The hospital shall, before engaging a person to replace a
Caregiver temporarily promoted or transferred in order to re-
place a Caregiver exercising his or her rights under this clause,
inform that person of the temporary nature of the promotion
or transfer and of the rights of the Caregiver who is being
replaced.

(d) Provided that nothing in this subclause shall be construed
as requiring the hospital to engage a replacement.

37.—BEREAVEMENT LEAVE
(1) On the death of a spouse or de facto spouse, child or

stepchild, parent or parent in law, brother, sister, grandparent,
grandchild or any other person who immediately before that
person’s death lived with the Caregiver as a member of the
Caregiver’s family, the Caregiver is entitled to bereavement
leave, without loss of ordinary time earnings, of up to two (2)
days.

(2) Bereavement leave shall at the discretion of the Caregiver
be taken at any time up to and including the two days follow-
ing the day of the funeral.

(3) Payment for such leave may be subject to the Caregiver
providing proof of the death.

(4) Bereavement leave is not to be taken where the Caregiver
is absent on another form of leave or would not otherwise
have been on duty unless the absence has been taken to enable
the Caregiver to be with a dying relative.

38.—STUDY LEAVE
(1) Where a Caregiver is engaged in an accredited course of

study which in the Hospital’s view—
(a) is relevant to the duties being or likely to be per-

formed by the Caregiver;
(b) is relevant to the current and emerging business needs

of the Hospital;
(c) enhances the career development of the Caregiver;

and
(d) does not unduly affect or inconvenience the opera-

tions of the Hospital.
The Hospital may grant leave with pay to undertake study

for an approved course, provided that the classes lectures or
tutorials fall within the parameters of the Caregiver’s normal
working hours. The amount of leave granted may be up to
three hours per week.

(2) Paid study leave is provided for formal study periods
only (ie at the college/university) and the Caregiver shall un-
dertake at least 50% of formal study in her/his own time.

(3) The Caregiver is required to provide evidence to the
Hospital of attendance and satisfactory progress with studies.

39.—TIME OFF WITHOUT PAY
Time off without pay for whatever purpose may be granted

by agreement between the hospital and the Caregiver. In any
such case the number of hours guaranteed to the Caregiver as
a result of the operation of annualised hours shall be reduced
accordingly. This clause shall apply to unpaid sick leave.

40.—INTRODUCTION OF CHANGE AND
REDUNDANCY

(1) Interpretation
In this clause—

“Caregiver” does not include a Caregiver engaged on a
casual or temporary basis or on a fixed term con-
tract;

“redundant” means being no longer required by the hos-
pital to continue doing a job because the hospital has
decided that the job will not be done by any Caregiver.

For the purposes of this clause, an action of the employer
has a “significant effect” on a Caregiver if—
(a) there is to be a major change in the composition,

operation or size of, or skills required in, the hospi-
tal’s workforce that will affect the Caregiver; or

(b) there is to be elimination or reduction of a job op-
portunity, promotion opportunity or job tenure for
the Caregiver; or

(c) the guaranteed hours of the Caregiver’s work are to
significantly increase or decrease; or

(d) the Caregiver is required to be retrained; or
(e) the Caregiver is to be required to transfer to another

job or work location; or
(f)  the Caregiver’s job is to be restructured.

(2) (a) Caregiver to be Informed
Where the hospital has decided to—

(i) take action that is likely to have a significant effect
on a Caregiver; or

(ii) make a Caregiver redundant,
the Caregiver is entitled to be informed by the hospital, as
soon as reasonably practicable after the decision has been made,
of the action or the redundancy, as the case may be.

(b) Discussions to occur
The hospital shall thereafter hold discussions with the

Caregiver affected as to—
(i) the likely effects of the action or the redundancy in

respect of the Caregiver; and
(ii) measures that may be taken by the Caregiver or hos-

pital to avoid or minimise a significant effect.
Provided that the hospital shall not be required to disclose

confidential information the disclosure of which may seriously
harm the hospital’s interests.

(3) Union to be informed
Where the hospital has made a definite decision to intro-

duce major changes that are likely to have significant effects
on Caregivers, the hospital shall notify and hold discussions
with the relevant union(s).

(4) Severance Pay
(a) In addition to the period of notice prescribed in Clause

8.—Separation of this Agreement, for ordinary termination, a
Caregiver whose employment is terminated on the grounds of
redundancy shall be entitled to the following amount of sever-
ance pay in respect of a continuous period of service.

Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 weeks
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter 1 week’s additional pay for each additional year

of service
“Weeks Pay” means the ordinary weekly rate of wage for

the Caregiver concerned.
(b) For the purpose of this clause continuity of service shall

not be broken on account of—
(i) any absence from work on account of personal sick-

ness or accident for which a Caregiver is entitled to
claim sick pay as prescribed by this award or on ac-
count of leave lawfully granted by the hospital; or

(ii) any absence with reasonable cause, proof whereof
shall be upon the Caregiver; or
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(iii) any absence on approved leave without pay.
Provided that in the calculation of continuous service under

this subclause any time in respect of which a Caregiver is ab-
sent from work except time for which a Caregiver is entitled
to claim annual leave, sick pay, long service leave and public
holidays as prescribed by this agreement shall not count as
time worked.

(c) Service by the Caregiver with a business which has been
transmitted from one hospital to another and the Caregiver’s
service has been deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service Leave Provi-
sions published in Volume 79 of the Western Australian
Industrial Gazette at pages 1-4 shall also constitute continu-
ous service for the purpose of this clause.

(5) Caregiver Leaving During Notice—
A Caregiver whose employment is to be terminated on the

grounds of redundancy may terminate employment during the
period of notice and, if so, shall be entitled to the same ben-
efits and payments under this clause had the Caregiver
remained with the hospital until the expiry of such notice. Pro-
vided that in such circumstances the Caregiver shall not be
entitled to payment in lieu of notice.

(6) Alternative Employment—
The hospital, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the hospital obtains acceptable alter-
native employment for a Caregiver.

(7) Leave for Job Interviews
(a) A Caregiver who has been given notice that he or she has

been, or will be, made redundant shall during the period of
notice of termination be entitled to be absent from work up to
a maximum of 8 ordinary hours during each week of notice
without deduction of pay for the purpose of being interviewed
for further employment.

(b) A Caregiver who claims to be entitled to paid leave un-
der paragraph (a) shall, at the request of the hospital, be required
to produce reasonable proof of attendance at an interview or
the Caregiver shall not receive payment for the time absent.

(8) Notice to Centrelink—
Where a decision has been made to terminate Caregivers in

circumstances of redundancy, the hospital shall, subject to the
agreement of the Caregivers concerned, notify Centrelink
thereof as soon as possible giving relevant information includ-
ing the number and categories of the Caregivers likely to be
affected and the period over which the terminations are in-
tended to be carried out.

41.—TIME AND WAGES RECORD
(1) A time and wages record shall be kept by the hospital

and shall, upon reasonable notice of not less than 24 hours
being given, be available for inspection by an accredited rep-
resentative of the union.

(2) The record shall contain the following information—
(a) the name and address of each Caregiver subject to

this Agreement;
(b) the date of birth of each Caregiver;
(c) the date on which each Caregiver commenced em-

ployment with the hospital;
(d) the classification and increment of the Caregiver;
(e) whether the Caregiver is employed on a full time,

part-time or casual basis;
(f) the commencing and finishing time of work each day;
(g) the total number of ordinary hours and the total

number of overtime hours worked each day;
(h) the number of ordinary hours for which payment has

been made;
(i) the total number of hours, if any, which as a result of

the annualising of hours, the Caregiver is in credit or
debit;

(j) the wages and allowances paid to each Caregiver in
each pay period and any deductions therefrom.

(3) The representative of the union shall be permitted rea-
sonable time to inspect the record and, if required, take an
extract or copy of any of the information contained therein.

(4) Provided that—

(a) the employer may refuse the representative of the
union access to time and wages records if—

(i) the employer is of the opinion that access to
the records by the representative of the union
would infringe the privacy of persons who are
not members of the union; and

(ii) the employer undertakes to produce the records
to an Industrial Inspector within 48 hours of
being notified of the requirement to inspect
by the representative.

(c) the power of inspection may only be exercised by a
representative of the union authorised for the pur-
pose in accordance with the rules of the organisation.

42.—INTERVIEWS

(1) Subject to section 49AB of the Industrial Relations Act
1979 (WA) an accredited representative of the union shall be
entitled to enter the business premises of the hospital and in-
terview a Caregiver subject to the following—

(a) on arrival at the hospital the union representative shall
seek permission to enter the premises from the Chief
Executive Officer or her senior representative.

(b) agreement between the union representative and the
hospital shall be sought as to where and subject to
what conditions the Caregiver may be interviewed
or work inspected.

(2) Failing agreement on the foregoing, the following shall
apply—

(a) On giving prior notice in writing or by telephone to
the CEO or her representative, or failing that person
being available, the most senior person in charge of
the establishment, the union representative shall be
entitled to enter the hospital to interview a Caregiver
at a time and place agreed between the union and the
CEO or her representative.

(b) Where there is no agreement as to time and place,
the union representative shall have the right, upon
prior notice to the CEO or her representative, or most
senior person in charge of the establishment, to in-
terview Caregivers during the recognised meal period
at the place where the meal is usually taken.

(3) If access has not been gained in accordance with the
provisions of this clause then the union representative shall
leave immediately upon a request from the CEO or her repre-
sentative or senior person in charge.

43.—NOTICES

The hospital shall provide a notice board in a place where it
may be conveniently and readily seen for the posting of union
notices.

44.—SINGLE BARGAINING UNIT TO MONITOR
AGREEMENT

(1) The single bargaining unit which negotiated this Agree-
ment shall meet every month or as necessary during its term
for the purpose of implementing, monitoring and resolving
problems arising from the application of this Agreement.

(2) Extraordinary meetings may be called by any party pro-
viding a minimum of 7 days notice. This notice may be
dispensed with by agreement.

(3) Particular attention shall be paid to the application of
Clause 16—Hours of this Agreement, the incidence of em-
ployees working more than 10 days in a fortnight and the
application of the 10 hour breaks.

(4) In resolving problems arising from the application or
interpretation of the Agreement the single bargaining unit shall
endeavour to reach a consensus.

(5) Where consensus can not be reached the parties may
jointly or individually refer the problem to the Western Aus-
tralian Industrial Commission or to an agreed third party for
the purposes of conciliation and, if required, arbitration.
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45.—DISPUTE SETTLEMENT
The following procedure shall apply where any questions,

disputes or difficulties arise concerning the operation of this
Agreement not appropriately dealt with under Clause 44—

(1) Step 1
As soon as practicable after the issue or claim has arisen, it

shall be considered jointly by the Department Manager, the
employee or employees concerned and where the employee(s)
so request(s), the workplace representative.

(2) Step 2
If the dispute is not resolved the issue or claim shall be con-

sidered jointly by the Division Manager, the Department
Manager, the employee or employees concerned and where
the employee(s) so request(s), the workplace representative
who shall attempt to settle the dispute.

(3) Step 3
If the dispute is not resolved the issue or claim shall be con-

sidered jointly by the Manager Employee Relations, the
Department Manager, the employee or employees concerned
and where the employee(s) so request(s), an official of the
union who shall attempt to settle the dispute.

(4) Step 4
If the dispute is not resolved it may then be referred to the

Western Australian Industrial Relations Commission for as-
sistance in resolving the dispute.

(5) Throughout all steps of the procedure all relevant facts
shall be clearly identified and recorded.

(6) On each occasion sensible time limits shall be agreed
upon for the completion of each step of the procedure.

46.—SIGNATORIES TO AGREEMENT
Signed for and on behalf of St John of God Health Care

Subiaco—
..........................................
Dr Neale Fong (signed)
In the presence of—
..........................................
S Phillips (signed)
Date: 22/9/99
Signed for and on behalf of Hospital Salaried Officers’ As-

sociation of Western Australia (Union of Workers)
..........................................
(undecipherable)
President
In the presence of
.......................................... (Common Seal)
(undecipherable)
Secretary
In the presence of
..........................................
(undecipherable)

SCHEDULE A—SALARIES
(1) This Schedule prescribes the base rate payable to

Caregivers covered by this Agreement as follows—
Column A: Classification and Increment level
Column B: Existing minimum salary under the St John of

God Hospital Subiaco (HSOA) Caregiver
Agreement 1997.

Column C: The rate to apply from the first pay period
commencing on or after 23 August 1999. These
rates provide for an increase of 3% on the rates
previously applying.

Column D A further 2% increase to apply from the fir st
pay period commencing on or after 1 July
2000.

(2) (a) Unless otherwise specified progression for all classi-
fications for which there is more than one wage point, shall be
by automatic annual increments, subject to a satisfactory per-
formance appraisal.

(b) Any disagreement in relation to the payment of an an-
nual increment may be referred to the Western Australian
Industrial Relations Commission for determination.

(c) Progression between levels shall be by appointment, sub-
ject to the hospital’s requirements.

(3) No Caregiver, who at the date of this Agreement was in
receipt of a rate of wage higher than that prescribed herein for
his/her classification of work, shall have that rate reduced by
the operation of this Agreement.

(4) In lieu of the salary provided in this Schedule, the Hos-
pital and Caregiver may agree to implement salary packaging
arrangements. Such arrangements must be in accordance with
the Hospital salary packaging policy. The administrative ar-
rangements for salary packaging will be entirely at the
discretion of the Hospital. Salary packaging arrangements en-
tered into will be cost neutral in relation to the total employment
cost of the Caregiver for the Hospital.

(5) Where an annual salary is specified, the weekly rate shall
be calculated using a divisor of 52.167.

(6) The minimum rates per annum ($) are as follows—
COLUMN A COLUMN B COLUMN C COLUMN D

3% 2%
Classification Existing Salary—fpp on Salary—fpp on
and Increment Minimum or after or after 1 July

Level Salary 23 August 1999 2000

Level 1.1 23588 24296 24782
Level 1.2 24064 24786 25282
Level 1.3 24540 25276 25782
Level 1.4 25016 25766 26282
Level 1.5 25492 26257 26782
Level 1.6 26206 26992 27532
Level 2.1 25081 25833 26350
Level 2.2 25590 26358 26885
Level 2.3 26098 26881 27419
Level 2.4 26607 27405 27953
Level 2.5 27115 27928 28487
Level 2.6 27878 28714 29289
Level 3.1 26624 27423 27971
Level 3.2 27166 27981 28541
Level 3.3 27708 28539 29110
Level 3.4 28250 29097 29679
Level 3.5 28792 29656 30249
Level 3.6 29606 30494 31104
Level 4.1 30058 30960 31579
Level 4.2 30675 31595 32227
Level 4.3 31292 32231 32875
Level 4.4 31909 32866 33524
Level 4.5 32525 33501 34171
Level 4.6 33451 34455 35144
Level 5.1 33901 34918 35616
Level 5.2 34902 35949 36668
Level 6.1 35931 37009 37749
Level 6.2 37392 38514 39284
Level 7.1 38154 39299 40085
Level 7.2 39200 40376 41184
Level 8.1 40277 41485 42315
Level 8.2 41385 42627 43479
Level 9.1 43519 44825 45721
Level 9.2 45103 46456 47385

Level 10.1 47353 48774 49749
Level 11.1 48558 50015 51015
Level 11.2 50083 51585 52617
Level 12.1 51664 53214 54278
Level 13.1 53974 55593 56705
Level 13.2 55868 57544 58695

A 1 58227 59974 61173
A 2 60580 62397 63645
A 3 62908 64795 66091
A 4 65263 67221 68565
A 5 69222 71299 72725
A 6 72089 74252 75737
A 7 74962 77211 78755
A 8 78207 80553 82164
A 9 88142 90786 92602
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STORK ICM AUSTRALIA PTY LTD
(ROCKINGHAM WORKSHOP AND

OPERATIONS) AGREEMENT.
No. AG 157 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stork ICM Australia Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch.

AG 157 of 1999.

Stork ICM Australia Pty Ltd  (Rockingham
Workshop and Operations) Agreement.

COMMISSIONER S J KENNER.

4 November 1999.

Order.
Having heard Ms C Natta on behalf of the applicant and Mr M
Anderton on behalf of the respondent and by consent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the Stork ICM Australia Pty Ltd (Rockingham
Workshop and Operations) Agreement as filed in the
Commission on 20 September 1999 in the terms of
the following schedule be and is hereby registered
as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the Stork ICM Australia

Pty Ltd (Rockingham Workshop and Operations) Agreement
No 157 of 1999.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. APPLICATION OF AGREEMENT
4. PERIOD OF OPERATION
5. PARTIES BOUND
6. OBJECTIVES OF AGREEMENT
7. RELATIONSHIP TO PARENT AWARD
8. ENTERPRISE BARGAINING COMMITMENTS
9. SITE INDUSTRIAL RELATIONS

10. MEASURES TO ACHIEVE GAINS IN PRODUC-
TIVITY, EFFICIENCY AND FLEXIBILITY
10.1 MEAL BREAKS
10.2 FLEXIBILITY OF RDO’s
10.3 WIDER RANGE OF DUTIES
10.4 LABOUR SUPPLEMENT
10.5 MAINTENANCE AND HOUSEKEEPING
10.6 QUALITY ASSURANCE
10.7 TRAINING
10.8 NOTIFICATION OF ABSENCE
10.9 WET WEATHER

10.10 CONSUMABLES
10.11 TOOLS AND EQUIPMENT CARE
10.12 SICK LEAVE
10.13 SAFETY GLASSES
10.14 PERFORMANCE INDICATORS
10.15 CONTINUOUS IMPROVEMENT
10.16 NEW TECHNOLOGY
10.17 FUNCTIONAL FLEXIBILITY

11. SAFETY
12. AVOIDANCE OF DISPUTES PROCEDURE
13. COUNSELLING AND WARNING PROCEDURE
14. SICK AND ACCIDENT INSURANCE
15. LONG SERVICE LEAVE
16. TRADE UNION TRAINING LEAVE
17. RATES OF PAY
18. EMPLOYMENT / TERMINATIONS

19. SIGNATORIES TO AGREEMENT
ATTACHMENT A—AVOIDANCE OF DISPUTES
PROCEDURE

3.—APPLICATION OF AGREEMENT
This Agreement shall apply to the Rockingham Workshop

and Operations of Stork ICM Australia Pty Ltd with respect to
an average of ten (10) employees engaged in any occupation
specified in Part 1 of the Metal Trades (General) Award 1966
No 13 of 1965 and the Metal Trades (Stork ICM Australia Pty
Ltd—Kwinana) order.

4.—PERIOD OF OPERATION
This Agreement shall operate from the date of signing pro-

vided however, that unless otherwise provided in the terms of
this Agreement, the provisions shall be operative on and from
1 July 1999. This Agreement shall remain in force until 1 July
2001.

The parties agree to commence negotiations for a new agree-
ment at least three (3) months prior to this agreement expiring
and are committed to finalising a revised document before 1
July 2001.

5.—PARTIES BOUND
The Parties to this Agreement are—

Stork ICM Australia Pty Ltd (“Stork”)
Rockingham Workshop and Operations
14 Morgan Street
ROCKINGHAM WA 6168
The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries
Western Australian Branch (“the Union”)
1111 Hay Street
WEST PERTH WA 6005

6.—OBJECTIVES OF AGREEMENT
The objectives of this Agreement are to—

• Enable Stork to tender for, and perform work in the
area covered by the Agreement in a productive, effi-
cient and orderly way.

• Provide appropriate remuneration and conditions of
employment for employees working under the terms
of this Agreement.

• Encourage employees to work in a productive, effi-
cient, flexible and safe way in accordance with their
full skill and competence to meet the requirements
of the contractor and their Client.

7.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the Metal Trades (General) Award and the Metal Trades
Award (Stork ICM Australia Pty Ltd—Kwinana) Order No
1678 or 1993, provided that where there is an inconsistency
between this Agreement and the Metal Trades (General) Award
1996 and/or Metal Trades (Stork ICM Australia Pty Ltd—
Kwinana) Order No 1678 of 1993, this Agreement shall prevail
to the extent of this inconsistency.

8.—ENTERPRISE BARGAINING COMMITMENTS
The parties commit themselves to and/or recognise the fol-

lowing conditions—
8.1 No Extra Claims

8.1.1 There shall not be any extra claims for the
duration of this Agreement.

8.1.2 Terms of the Agreement will be binding for
its duration.

8.1.3 Any application by other parties to be joined
to the Agreement shall be opposed

8.1.4 The Terms of this Agreement shall not be used
to progress or obtain similar arrangements or
benefits in any other enterprise.

8.1.5 The provisions of this Agreement shall not
operate to cause any employee a reduction in
ordinary time earnings, or to cause a depar-
ture from the standards of the Western
Australian Industrial Relations Commission in
regards to hours of work annual leave with
pay or long service leave with pay.
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8.2 Continuous Improvement and Efficiency Initiatives
The process of continuous improvement will feature
in all aspects of Stork’s operations and all efficiency
arrangements and measures designed to achieve real
and demonstrable gains in productivity, efficiency
and flexibility in the Stork ICM Rockingham Work-
shop and Operations will be implemented in full.

• Establishment and implementation of perform-
ance indicators;

• Work structure reform and associated training
requirements including job re-design;

• Adherence to company QA/QC programs and
procedures;

• Adherence to company safety programs and
policies.

9.—SITE INDUSTRIAL RELATIONS
The parties acknowledge that structured, collective indus-

trial relations will continue as a fundamental principle of the
business. This principle recognises the important role that
employees’ membership of the union has in maintaining a sta-
ble, safe and efficient working environment. An open,
structured and accountable approach to Industrial Relations
has traditionally been implemented by employees being mem-
bers of the union party to this Agreement. The parties agree to
promote this approach to union membership into the future.

10.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The following measures are designed to achieve real and

demonstrable gains in productivity, efficiency and flexibility
consistent with objects and commitments within this Agree-
ment.

10.1—Meal Breaks
The time of taking scheduled meal breaks by one or more
employees may be altered by Stork if it is necessary to do so
in order to meet the requirement for continuity of operations.
In addition, Stork may stagger the time of taking a meal and
rest break to meet operational requirements.

This flexibility is subject to an employee not being required
to work for more than five hours without a break for a meal.
Provided that by agreement between Stork and the employee(s)
an employee or employee(s) may be required to work in ex-
cess of five hours but nor more than six hours at ordinary rates
of pay without a meal break.

It is agreed that a crib break shall not be taken where the
anticipated period of overtime exceeds 1.5 hours. Where crib
times are payable in such circumstances, they shall be regarded
as being subsequent to the completion of such overtime and
shall be paid at ordinary time rates.

Employees agree to exercise flexibility in the time of taking
meal breaks in circumstances where it will assist the efficiency
of the work in hand, such as loading, unloading of equipment
or other operations requirements. This shall be performed with-
out penalty rates until a meal break is taken which shall be not
later than the duration of a meal break when a replacement
will be made available.

Stork will allow the employees a morning tea break at ap-
proximately 9.30am. The total interruption of work on account
of the tea break shall not exceed ten (10) minutes in all includ-
ing walking time from the employee’s place of work to the
point where teak is taken and return.

An afternoon break of ten (10) minutes will be taken in ac-
cordance with the following arrangement so as to facilitate
three work periods for the ordinary working day.

This flexible arrangement which results in a three work pe-
riod day will not disadvantage employees financially.

Employees agree to observe the following arrangement of
hours of work.

• Work through from lunch break to finish normal time
ten (10) minutes earlier than current and be paid to
the current finish time.

• Any other option which achieves the same objective
that is agreed between the parties.

The ten (10) minute break may be taken at the completion of
ordinary hours where overtime of 1-1.5 hours or longer is to

be worked. However, where the ten (10) minute break is taken
before working overtime, the employer may also require that
the crib break be taken at the completion of ordinary time.

10.2—Flexibility of RDO’s
To meet the fluctuating demands on labour, it will be neces-
sary from time to time for employees to transfer, accumulate
or work RDOs.

In the event of Stork requiring work on an RDO in order to
meet fluctuations of the work program, employees will have
the ability to bank their RDOs to a maximum of five (5) days
and to take them at a mutually acceptable time. Every endeav-
our will be made to provide employees with at least 24 hours
notice of such a requirement.

In circumstances where RDOs are transferred or accumu-
lated, this will be done without additional penalty in accordance
with the provision of Clause 13 of the Metal Trades (General)
Award 1966.

10.3—Wider Range of Duties
Stork may direct an employee to carry out such duties as are
within the limits of the employee’s skill, competence and train-
ing consistent with Clause 35 of the Metal Trades (General)
Award 1966 and the classification structure of the Metal Trades
(General) Award Part I and II 1996 provided that such duties
are not designed to promote deskilling.

Stork may direct an employee to carry out such duties and
use such tools and equipment as may be required provided
that the employee has been property trained in the use of such
tools and equipment.

Any direction issued by Stork shall be consistent with Stork’s
responsibilities to provide a safe and healthy working envi-
ronment.

Employees will be assigned to perform work without the
imposition of artificial restriction or limitation.

Work will be performed without regard to any existing site
practice. Practices of any other organisation’s employees will
not be used by Stork’s employees to limit their flexibility.

Examples of the skills to be undertaken by employees are to
be found within the classification structure of the Metal Trades
(General) Award 1966 between classifications C8 and C12.

Reclassification of employees applying a broad range of skills
in accordance with the award definition will be undertaken.

These duties shall include, but not be limited to the follow-
ing—

METAL TRADESPERSON
• Structural marking, cutting and welding;
• Pipework fitting, welding and bolting;
• Welding to DOL certified standard;
• Cladding and sheetmetal workers;
• Operation of equipment incidental to the work; eg:

overhead pendant cranes and forklifts;
• Mechanical fitting work;
• Installation of pneumatic instruments and associated

pipework;
• Installation of airlines, pipework and tubing for con-

trol valves;
• Incidental general work normally carried out by the

other persons not requiring certificates in order to
facilitate completion of the whole task. Such work
would not require additional formal technical train-
ing;

• Cleaning, sweeping and general housekeeping in the
trades person’s immediate work area.

OTHER METAL TRADES EMPLOYEES
• Assembly, modify crane boom;
• Dogging of crane;
• All rigging work associated with mechanical work;
• When not required to work to their certificates to

assist as Trades Assistants;
• Oxy blowing of bolt holes—Under direction of

Tradesmen;
• Oxy cut to destruction—Under direction of Trades-

men;
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• Scaffolding (mechanical contractors);
• Undercoat protective paintwork;
• Peggy duties;
• Forklift/truck driving on site for mechanical contrac-

tors only (other than bulk delivery of materials).
Crane chasing/winch driving;

• Grinding—basic non trades maintenance;
• Cleaning—sweeping and general house-

keeping;
• Stores in inventory control;
• Lagging.

10.4—Labour Supplement
In consultation with its employees, Stork may find it neces-
sary from time to time to supplement existing weekly hire
employees with others having specific skills not available.

Pay rates for labour obtained from other sources shall be in
accordance with Metal Trades (General) Award 1966 and the
Metal Trades (Stork ICM Pty Ltd – Kwinana) Order and this
agreement.

This clause will not be used to disadvantage weekly hire
employees.

10.5—Maintenance and Housekeeping
Employees agree to be responsible for the housekeeping and
general cleanliness of their immediate work and/or recreation
areas, and to carry out general maintenance activities, which
are within their skill and capabilities, as directed.

10.6—Quality Assurance
Stork has made a commitment to implement systems and pro-
cedures to improve and control the quality of the products and
services offered to its Clients.

Employees agree to support the commitment and actively
participate in ongoing improvements in Stork’s Quality Man-
agement Systems.

10.7—Training
Stork will provide formal training and on the job training where
appropriate, in accordance with its training program and Clause
35 of the Metal Trades (General) Award.

Subject to Clause 35 of the Metal Trades (General) Award
1966 and requirements for training recognition issued by the
relevant statutory authority, it is further agreed that employees
will assist in the training of others in specific skills related
areas consistent with the classification structure of the Aware
provided that such duties are not designed to promote de-
skilling.

10.8—Notification of Absence
All employees shall, if unable to attend work for any reason,
contact the office as early as practicable, stating the reason for
and duration of absence, and agree that where the office is not
notified within two (2) hours of the employee’s normal start
time, a staff member may telephone an absent employee to
ascertain the reason for the absence, thus enable revised work
crews to be established for the day.

10.9—Wet Weather
Employees agree to the following procedure in the event of
wet weather.

Work in the open will continue until the particular work in
hand can no longer be done safely and efficiently and in line
with the requirements of the Occupation Health and Safety
Act 1984, and the points listed below—

Whilst it is raining, employees will be required to—
• continue to work under cover and/or relocate to al-

ternative work under cover;
• obtain materials and services for men working un-

dercover where there is only minimum exposure to
inclement weather;

• offload and onload materials and equipment other
than for lengthy periods in heavy rain provided it is
safe to do so;

• perform emergency, safety and pollution work. In
addition, will work on unexpected breakdowns which
can be corrected in a limited time duration;

• no electrical equipment and leads will be used where
it is exposed to moisture;

• no person to work at heights;
• no employee shall be required to undertake work

which he/she considers to be unsafe.
This procedure will no affect the rights and responsibilities

of Occupations Health and Safety employee representatives.
Stork shall provide wet weather clothing as necessary. Such

clothing will remain the property of Stork and it is the em-
ployee’s responsibility to take reasonable care of the gear and
return it (refer Section 19—Occupational Health and Safety
Act).

10.10—Consumables
It is agreed all employees shall comply with established pro-
cedure for the handling of welding consumables.

Employees shall also exercise due care with other
consumables to minimise cost and maximise usage eg. gloves,
safety glasses etc.

10.11—Tools and Equipment Care
All tools and equipment shall be supplied by Stork and each
employee supplied with tools will apply due diligence in look-
ing after same. The employee will, forthwith, report on a Lost
and Damaged Tool Report form any tools lost and damaged
and periodical checks will be made by stores personnel of Stork
of the contents of tool boxes issued. An employee may be
required upon request by Stork to replace or pay for any tools
and equipment so supplied if lost or damaged through his/her
wilful and/or deliberate action.

10.12—Sick Leave
Clause 24, sub-clause 4 of the Metal Trades (General) Award
will for the purpose of this agreement be varied as follows—

“The provisions of this clause do not apply to an employee
who fails to produce a certificate from a medical practitioner,
dated at the time of the absence, or who fails to supply such
other proof of the illness or injury as the employer may rea-
sonably require provided that the employee shall not be required
to produce a certificate from a medical practitioner with re-
spect to the first two instances of absence of two days or less
in any year of service”.

10.13—Safety Glasses
Stork will provide appropriate safety glasses with side shields
(including prescription lenses) for all employees to satisfacto-
rily perform the work functions associated with their
classification.

No claims will be entertained for replacement or repair of
prescription glasses from employees who have not availed
themselves of this provision, ie, only Company supplied glasses
qualify for consideration for replacement due to damage or
fair wear and tear.

10.14—Performance Indicators
The parties to this agreement recognise that in order to achieve
the objectives of this agreement there is a requirement to de-
velop productivity and efficiency indicators to measure,
monitor and to identify ways of continually improving in per-
formance.

The parties shall continue to develop and implement spe-
cific performance measurement indicators.

The performance indicators to be developed may include
but are not limited to—

(1) Labour turnover, lost time, absenteeism;
(2) Industrial Relations measures such as disputes, bans

and limitations;
(3) Occupational Health and Safety—

• Lost Time Injury Frequency Rate;
• severity rate;
• incident rate;
• rehabilitation progress;
• OH&S decisions implemented.

(4) Waste—
• amount of rework;
• volume
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• number of defects;
• waiting time;

(5) Quality—
• number of non-conformances.

(6) Reduction in the quantity of resource inputs to
achieve each unit of output, such as—

• reduction in the number of handling opera-
tions;

• reduction in quantity of scrap metals;
• reduction in consumables utilisation;
• maximise use of welding rotators;
• maximise use of automatic and semi automatic

welding processes.
It is understood and agreed that the performance indicators

will be developed and implemented during the life of this agree-
ment.

10.15—Continuous Improvement
The parties to this agreement undertake to participate in
development and implementation of initiatives designed to pro-
vide continuous improvement to the processes of work
undertaken within the Stork ICM Australia Rockingham
Workshop facilities.

Representation nominated by the workforce and Stork shall
jointly develop a continuous improvement plan which shall
focus on work processes such as—

• communication;
• planning;
• systems of work;
• quality management;
• safety management;
• progress measurement;
• recording of information;
• equipment utilisation;
• materials allocation;
• labour resource development;
• work team make-up.

Subject to the requirement of Clause 14 of this Agreement,
implementation of continuous improvement plans shall not be
impeded by restrictive practices or adherence to previous work
systems and shall require a flexible approach to work teams
and allocation of individual work duties.

10.16—New Technology
Subject to Clause 32 of the Metal Trades (General) Award, no
restriction shall be placed by employees on the introduction
and development of new technology designed to achieve—

• safety improvement;
• quality improvement;
• reduced maintenance;
• improved serviceability;
• improved productivity.

10.17—Functional Flexibility
It is agreed that in the interest of improved flexibility and im-
proved performance, greater use will be made of leading hands
being employed and paid as temporary supervisors and alter-
natively reverting back to operational leading hands where
fluctuations of work requirements so dictate.

11.—SAFETY
Stork recognises that it has a responsibility for the safety

and welfare of all its personnel in all workplaces and is there-
fore aware of the need for a continuing commitment to and an
active participation in a declared Safety program.

Stork’s staff are required to give safety issues a priority, and
are held accountable for working conditions under their direct
control. They are given the responsibility to ensure that Com-
pany Policy and Procedures are made clear to all employees
and that they are observed at all times.

Notwithstanding the obligations of Stork relative to Occu-
pational Health, Safety and Welfare, all Stork employees have
a responsibility and a duty of care to ensure their own health

and safety and the health and safety of others and are corre-
spondingly obliged to participate in all facets of Stork’s Health
and Safety programs in line with the Occupational Health,
Safety and Welfare Act 1984.

All employees are required to agree to—
• Take reasonable care of their own health and safety

and for that of other persons who may be affected by
their acts or omissions;

• Co-operate in the fulfilment of the obligations placed
upon their employer;

• Comply with instructions given for their own health
and safety and those of others and with health and
safety procedures;

• Use safety devices and protective equipment correctly
for the purpose for which they were designed.

• Report any incident or injury which arises in the
course of or in connection with their work;

• Attend mutually agreed designed Safety Meetings
and Training Courses recognising the legislation
rights of elected Health and Safety Representatives.

12.—AVOIDANCE OF DISPUTES PROCEDURE
As per procedure in Attachment ‘A’.

13.—COUNSELLING AND WARNING PROCEDURE
An in house counselling procedure exists to provide an

acceptable formal system to be followed.
Following initial counselling, the formal procedure is—

• A verbal warning by the Foreman;
• A written warning by the Superintendent in the pres-

ence of the Foreman; and
• Termination of employment by the Senior Site Su-

pervisor.
Every employee being given a written warning or counsel-

ling retains the right to request the presence of his/her respective
union shop steward as a witness or representative. The written
warning shall have a life of six months and a copy will be
available for the shop steward.

Unions party to the Agreement reserve their rights to take
up any issue in this procedure under the terms of the Avoid-
ance of Disputes Procedure clause under this Agreement.

Nothing in this procedure shall limit the rights of the em-
ployer to apply the summary dismissal provisions of the Metal
Trades (General) award 1966.

14.—SICK AND ACCIDENT INSURANCE
Stork will contribute up to 1.02% of an employee’s gross

earnings to the ACTU Insurance Plan, subject to the follow-
ing conditions.

• The payment, for people engaged for specific projects
or for fixed terms, will be made only for the duration
of the project or term.

• Payment will commence after an absence of 7 days
as provided for in the ACTU insurance plan.

• People accessing the insurance plan will agree to par-
ticipate in the Stork rehabilitation program, which
includes assessment by a Stork nominated medical
services provider.

• Employees will advise Stork of an intended absence
at least 30 minutes prior to the commencement of
work. A person who, without good reason, does not
provide this advice will be counselled.

• All absences will be reviewed after one month’s ab-
sence and thereafter on a monthly basis. A person
who is unable to provide a doctor certificate, after
one month, indicating a possible return date may be
terminated on the understanding that, when fit to re-
turn to work, the person will be considered for any
vacancy.

15.—LONG SERVICE LEAVE
In relation to the qualification period for long service leave

entitlement being revised Stork is willing to hold further ne-
gotiations on this matter.
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16.—TRADE UNION TRAINING LEAVE
It is agreed that a maximum of five days per annum will be

available for the training of delegate(s). The arrangement of
this training shall be agreed but shall take into account the
requirement of the business.

17.—RATES OF PAY

PRIOR TO POST
1 JULY 1999  1 JULY 1999

TOTAL HOURLY TOTAL HOURLY
RATE  RATE  RATE RATE

$ $ $ $

Welder Special Class 665.20 17.51 678.50 17.86
Welder First Class 653.40 17.19 666.50 17.54
Boilermaker 653.40 17.19 666.50 17.54
Fitter 653.40 17.19 666.50 17.54
Advanced Rigger 614.30 16.17 626.60 16.49
Rigger—Other 597.20 15.71 609 10 16.03
Tradesman’s Assistant 562.90 14.81 574.20 15.11

Additional Increases—
Further non-compounding increase of 2% in addition to the
above rates shall occur in the first pay periods commencing
on or after 1 January 1999, 1 July 2000 and 1 January 2001.
The parties are committed to negotiating a further wage in-
crease to be operative from the first pay period after 1 July
2001.

Workshop—
The rates of pay above only apply to the Rockingham Work-
shop. Should any personnel be transferred to or re-employed
on a construction or any other site, the prevailing site rates
will apply.

Stork acknowledges and accepts its obligations under the
Metal Trades (General) Award in relation to the reclassifications
and the establishment of a career path structure.

18.—EMPLOYMENT/TERMINATIONS
Having regard for Clause 32A of the Metal Trades

(General) Award Part 1, it is agreed that employment and ter-
mination shall be on the basis of skills and competence required.
All things being equal, length of services shall be given due
consideration.

19.—SIGNATORIES TO AGREEMENT
STORK ICM AUSTRALIA PTY LTD N/A
CONSULTATIVE COMMITTEE (Signature)

N/A
(Name)

N/A
(Signature)

N/A
(Name)

Dated this          day of           1999.

AUTOMOTIVE, FOOD, METALS, Signed
ENGINEERING,  PRINTING AND KINDRED   (Signature)
INDUSTRIES UNION OF WORKERS

JOHN SHARP-COLLETT
(Name)

State Secretary
(Title)

Dated this 25th day of August 1999.

STORK ICM AUSTRALIA PTY LTD Signed
(Signature)

P. CROSETTA
(Name)

STATE MANAGER, WA
(Title)

Dated this 25th day of August 1999.

ATTACHMENT A

AVOIDANCE OF DISPUTES PROCEDURE
A procedure for the avoidance of industrial disputes shall

apply in establishments covered by this Agreement. The pro-
cedure will be used where a question dispute or difficulty arises
under this Agreement.

The objective of the procedure shall be to promote the reso-
lution of disputes by measures based on consultation,
cooperation and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance of
work and consequential loss of production and wages.

It is acknowledged that in some companies or sectors of this
industry, disputes avoidance/settlement procedures are now in
place or in the process of being negotiated and it may be the
desire of the immediate parties concerned to pursue those
mutually agreed procedures. In other cases, the following prin-
ciples shall apply—

• Depending on the issues involved, the size and func-
tion of the plant or enterprise and the union
membership of the employees concerned, a proce-
dure involving up to four stages of discussion shall
apply. These are—

• discussions between the employee/s concerned
his/her union shop steward/delegate, and the
immediate supervisor;

• discussions involving the employee/s, the shop
steward/s and more senior management;

• discussions involving representatives from the
state branch of the union/s concerned and the
employer organisation branch representatives;

• discussions involving senior union officials
(state secretary or national officer) and the
employer organisation (national officer).

• There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party or
the other of any issue or problem which may give
rise to a grievance or dispute.

• Throughout all stages or the procedure all relevant
facts shall be clearly identified and recorded.

• Sensible time limits shall be allowed for the com-
pletion of the various stages or the discussion. At
least seven (7) days should be allowed for all stages
of the discussions to be finalised.

• Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West-
ern Australian Industrial Relations Commission for
assistance in resolving the dispute and arbitration if
no agreement is reached.

• In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid
stoppages or work, lockouts or any other bans or limi-
tation on the performance of work while the
procedures of negotiation and conciliation are being
followed.

• The employer shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practice at the workplace.

This avoidance of industrial disputes will not affect the pro-
cedure set out in Clause 34 of the Metal Trades (General)
Award Part 1.
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STRUCTURAL MARINE ENTERPRISE
BARGAINING INDUSTRIAL AGREEMENT 1999.

No. AG 153 of 1999.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch
and

Structural Marine Pty Ltd.
AG 153 of 1999.

Structural Marine Enterprise Bargaining Industrial
Agreement 1999.

COMMISSIONER S J KENNER.
4 November 1999.

Order.
HAVING heard Mr M Anderton on behalf of the applicant
and there being no appearance on behalf of the respondent and
by consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Structural Marine Enterprise Bargaining
Industrial Agreement 1999 as filed in the Commis-
sion on 7 September 1999 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the Structural Marine Enterprise Bargaining
Industrial Agreement No AG 51 of 1994 be and is
hereby cancelled.

(3) THAT the Structural Marine Enterprise Bargaining
Industrial Agreement No AG 101 of 1995 be and is
hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the Structural Marine

Enterprise Bargaining Industrial Agreement 1999.

1A.—DISPUTES RESOLUTION PROCEDURE
Any question, difficulty or dispute shall be dealt with in ac-

cordance with Clause 34 – Avoidance of Industrial Disputes
of the Metal Trades (General) Award 1966 No. 13 of 1965.

2.—ARRANGEMENT
1. Title

1A. Disputes Resolution Procedure
2. Arrangement
3. Application of Agreement
4. Incidence and Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Training and Re-classification
9. Productivity and Performance Improvement Pro-

gramme
10. Wages
11. Journey Cover Insurance
12. Income Protection Insurance
13. Long Service Leave
14. Commitments

Signatories to Agreement

3.—APPLICATION TO AGREEMENT
This Agreement shall apply to Structural Marine Pty Ltd, 11

Russell Road, Henderson, with respect to approximately 36
employees engaged in classifications specified in Clause 10.—
Wages hereof.

4.—INCIDENCE AND PARTIES BOUND
This Agreement shall apply to and be binding upon Struc-

tural Marine Pty Ltd and all persons employed in the

classifications set out in Clause 10.—Wages hereof at its
Henderson operations and to the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch (“AMWU”).

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 1st July 1999 and remain

in operation until 24th May, 2001 and will not continue in
force after that date unless reviewed. All parties make a com-
mitment to re-negotiate this Agreement and apply for its
replacement or cancellation before the expiry date.

6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades (General) Award 1966 No.
13 of 1965.

(2) Where there is any inconsistency between this Agree-
ment and the Award stipulated, this Agreement shall prevail to
the extent of such inconsistency.

7.—SINGLE BARGAINING UNIT
(1) For the purposes of this Agreement and in accordance

with the decision of the Western Australian State Wage Case
decision in December 1996, a single bargaining unit has been
established by way of a Workplace Consultative Committee.
The Committee shall be comprised of the following members—

(a) The Factory Manager or his/her nominated repre-
sentative.

(b) Three shop floor representatives elected by and from
the workforce.

(2) The single bargaining unit shall be given all relevant
information to enable effective monitoring of the implemen-
tation of the continuing improvement programme.

8.—TRAINING AND RECLASSIFICATION
(1) The Workplace Consultative Committee will also act as

a Training Committee to establish, implement and monitor a
training programme applicable to the operations of the Com-
pany at Henderson. It is the intention of the Committee that
opportunities will be made available for further enhancement
of both technical and production skills. Training may be on or
off-the-job, will be accredited and linked to a competency-
based career path.

(2) As a result of negotiating this Agreement, all wages em-
ployees who submitted reclassification forms have been
assessed and re-classified to the appropriate level and wage
rate set out in Clause 10.—Wages hereof.

9.—PRODUCTIVITY AND PERFORMANCE
IMPROVEMENT PROGRAMME

In accordance with the terms of the December 1996 State
Wage Case Decision, the following measures to achieve real
and demonstrative gains in productivity, efficiency and flex-
ibility have, or will be, implemented.

(1) Consultation and Communication—
Two-way communication between workshop employees and

management will be maintained and enhanced by—
(a) Quarterly management report-back meetings with all

employees.
(b) Workplace Consultative Committee meetings.
(c) Tool box meetings as required to discuss scheduling

and production programmes.
(2) Employee Involvement—
Employees have been encouraged to be, and are, involved

in focussing on—
(a) Customer Service, both internal and external.
(b) Reduction, where possible, in down time, consum-

able and scrap.
(c) Productivity improvement projects to improve qual-

ity and output increasing over-all manufacturing
costs.

(d) Workshop lay-out and design with the emphasis on
improving safety, access and work through-put.

(3) Performance Indicators—
(a) The Workplace Consultative Committee will develop

a productivity and performance plan to identify and
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benchmark a number of performance indicators. The
benchmarking process will use a ‘best practice’ policy
in order to create an environment, and a perform-
ance plan which will commit the parties to a
simultaneous improvement in costs, quality and de-
livery.

(b) The two main groups with which performance indi-
cators will be identified are—

(i) Over-all Company performance measures ap-
plicable to the business.

(ii) Improvement measures specific to the work-
shop.

(4) Examples of improvement measures within the opera-
tions of the workshop include, but are not limited to—

(a) Production time frames.

(b) Safety and upkeep of safety materials issued.

(c) Clear and precise job requirements and information.

(d) Equipment down-time measurements.

(e) Monitoring and analysis of jobs in workshop and
office to improve costs and eliminate errors.

(f) Recording equipment maintenance performance and
up-keep of machine maintenance.

(g) Crane maintenance.

(h) Time-keeping in accordance with agreement reached
on the Second Tier wage increase C 741(2) of 1987
and time-management.

(i) Up-grading the stores inventory system and respon-
sibility.

(j) Employees recreational facilities and workshop hy-
giene.

(k) Minimum tool levels for tradespeople as agreed by
the Consultative Committee.

(l) Implementing E.F.T. wage transfers through the
Company’s bank in accordance with agreement pre-
viously reached in the Second Tier Wage increase
case.

(m) Notification of sick leave or other absences to be
made before 9.00a.m. on the first day of absent.

(5) Timesheets—

(a) It has been identified that a major cost to the Com-
pany is caused by—

(i) inaccurate filling out of each employee’s
timesheets;

(ii) excessive lost time due to accidents and in-
jury in the workplace.

(b) To improve the timesheet accuracy all employees
will—

(i) fill timesheets out progressively during the day
and submit the timesheet prior to leaving work
each day;

(ii) take responsibility to ensure that job numbers
are accurate; and

(iii) accept that they will not be paid for any days
where a timesheet has not been submitted un-
til the following pay week after last submission
of the timesheet.

The Company agrees to supply all information necessary
and to make improvements to the timesheet system if a rea-
sonable recommendation is put forward from the shop floor
committee.

(6) Safety & Accidents

Employees agree to work with Management to improve the
safety/accident record. The target objective for the next two
year period is to halve lost time injuries and accidents. The
Company will give assistance in monitoring records and re-
porting the results of any initiatives taken by the employees
and safety committee.

10.—WAGES
(1) Wage increases are payable as follows—

1st Inc. 2nd Inc. 3rd Inc. 4th Inc.
Classification Existing 1% 2% 2% 2%

Wage Rate 1.7.99 1.12.99 1.6.00 1.12.00
Engineering $ $ $ $
Tradesperson –

C13 503.42 508.45 518.52 528.59 538.66
C12 536.57 541.93 552.66 563.40 574.12
C11 567.27 572.94 584.28 595.63 606.97
C10 613.93 620.06 632.35 644.62 656.90
C9 646.25 652.71 665.63 678.56 691.48
C8 675.32 682.07 695.57 709.08 722.59
C7 706.02 713.08 727.20 741.32 755.44

(2) The increases and total rates shall be payable on and
from the first pay period agreed to by the Union and the Com-
pany.

(3) The wage rates specified in this clause shall be for 38
ordinary hours and payable for all purposes and shall include
the tool allowance.

(4) (a) The wage rates specified herein shall apply to all
work undertaken by employees of the Company, regardless of
location, except where specific conditions may apply. These
conditions and remuneration shall be determined in consulta-
tion with the Workplace Consultative Committee and the
Union.

(b) If agreement cannot be reached between the parties, the
dispute settling procedure prescribed in the Parent Award shall
apply.

(5) (a) All employees shall receive a daily attendance allow-
ance as follows—

   $
C13 9.02
C12 9.61
C11 10.16
C10 11.00
C9 11.00
C8 11.00
C7 11.00

(b) Attendance money will not be paid if any of the follow-
ing events occur—

(i) Failure by an employee to clock on or off;
(ii) An employee’s clock-on time is more than 6 min-

utes after the normal starting time;
(iii) An employee leaves work prior to the normal knock-

off time without prior approval from his/her foreman
or supervisor.

11.—JOURNEY COVER INSURANCE
All employees of Structural Marine Pty Ltd will be covered

by personal accident insurance, taken out by the Company to
cover workers while travelling to and from their place of work.

12.—INCOME PROTECTION INSURANCE
Employees engaged pursuant to this Agreement at Struc-

tural Marines’ Workshop shall be provided with Income
Protection Insurance under the following terms and conditions.

(a) The provision of the Income Protection Insurance
shall be no less than the ACTU Insurance Plan

(b) Structural Marine provide an Income Protection Plan
for all employees subject to the following—

(i) In the event that the claims experience requires
a review of the insurance plan, the adjustment
will be to the plan and not Structural Marines’
insurance premium.

(ii) People accessing the insurance plan will agree
to participate in the Structural Marine reha-
bilitation programme, which includes
assessment by a Structural Marine nominated
medical services provider.

(iii) Employees will advise Structural Marine of
an intended absence within at least 2 hours
following the commencement of work on an
ordinary day or shift. A person who, without
good reason, does not provide this advice will
be counselled.

(iv) All absences will be reviewed after on month’s
absence and thereafter on a monthly basis. A
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person who is unable to provide a doctor cer-
tificate after one month, indicating a possible
return date, may be terminated on the under-
standing that, when fit to work, the person will
be considered for any vacancy.

13.—LONG SERVICE LEAVE
The terms and conditions for the accrual and taking of longer

service leave by employees of Structural Marine Pty Ltd shall
be the same as those set out in the Long Service Leave—Stand-
ard Provisions published in Part 2, Volume 70, at pages
2079-2082, of the Western Australian Industrial Gazette, with
the exception of the following—

Clause 3.—Period of Leave: Placitum (a), (b) and (c) in
subclause (2) and subclause (3) to be replaced with—

(2) Subject to the provisions of paragraphs (5) and (6)
of this subclause—
Where a worker has completed at least 10 years of
service, the amount of leave shall be—

(a) in respect of 10 years’ service so completed—
13 weeks’ leave;

(b) in respect of each seven years’ service com-
pleted after such 10 years—nine weeks’ leave;

(c) on termination of the worker’s employment—
(i) by his death;

(ii) in any circumstances otherwise than by
his/her employer for serious miscon-
duct;

in respect of the number of years of service
with the employer completed since he/she last
became entitled to an amount of Long Service
Leave—a proportinate amount on the basis of
13 weeks for 10 years of service.

(d) All existing employees of Structural Marine
Pty Ltd at 25th May 1997 shall, from that date,
be entitled to accrue Long Service Leave at
the rate of 1.3 weeks of leave for each com-
pleted year of service. Long Service Leave will
be available to each employee from the time
at which they accrued a total of 13 weeks’
leave. This calculation is based on the addi-
tion of his/her accrual at 0.8666 weeks’ leave
per year of service prior to 25th May 1997
and the employee’s accrual at 1.3 weeks of
leave per year of service after 25th May 1997.

(3) Subject to the provisions of paragraph (6) of this
subclause, where a worker has completed at least
seven years of service, but less than 10 years’ serv-
ice since his/her commencement and the employment
is terminated—

(a) by his/her death; or
(b) in any circumstances other than by the em-

ployer for serious misconduct,
the amount of leave shall be such proportion of 13
weeks’ leave as the number of completed years of
such service bears to 10 years.

14.—COMMITMENTS
(1) The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(2) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary-time earnings, or to depart
from the standards of the Western Australian Industrial Rela-
tions Commission in regard to hours of work, annual leave
with pay or long service leave with pay.

(3) There shall not be any further wage increases for the life
of this Agreement, except where consistent with a State Wage
Case Decision.

SIGNATORIES TO AGREEMENT
Signed for and on behalf of
Structural Marine Pty Ltd — (Signed)

                  6/9/99

Signed for and on behalf of the
Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers,
Western Australian Branch — (Signed)

                  6/9/99

WESFARMERS TRANSPORT LIMITED 1999
WORKSHOP ENTERPRISE AGREEMENT.

No. AG 145 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch

and

Wesfarmers Transport Limited.

AG 145 of 1999.

Wesfarmers Transport Limited 1999
Workshop Enterprise Agreement.

COMMISSIONER S J KENNER.

4 November 1999.

Order.
Having heard Mr D Hicks on behalf of the applicant and Mr G
Vigas on behalf of the respondent and by consent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Wesfarmers Transport Limited 1999 Work-
shop Enterprise Agreement as filed in the Commission
on 27 August 1999 in the terms of the following schedule
be and is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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14. Annual Leave
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16. Parties Bound
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Appendix “A”
Appendix “B”
Appendix “C”
Appendix “D”

1.—TITLE
This Agreement shall be known as the Wesfarmers Trans-

port Limited 1999 Workshop Enterprise Agreement.

2.—PERIOD OF OPERATION
The 1999 Agreement commences on July 1, 1999 and shall

operate until the 30th June, 2001.
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3.—APPLICATION AND INCIDENCE
3.1 This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades (General) Award 1966 No.
13 of 1965.

3.2 Where there is any inconsistency between this Agree-
ment and the Metal Trades (General) Award 1966 No. 13 of
1965, this Agreement shall prevail to the extent of the incon-
sistency.

3.3 This agreement covers approximately 30 employees.

4.—AIMS OF THE AGREEMENT
4.1 This EBA is designed to efficiently meet the Companies

needs in particular that of its internal customers’ equipment
maintenance and repair activities. It also provides for the needs
of the employee in terms of adequate remuneration, training
and performance feedback, thereby aiming to improve pro-
ductivity and job satisfaction.

4.2 The arrangement of hours in Clause 5 has been arrived
at after consultation with the customers and employees to give
the best possible ‘coverage’ of operational demands known at
the time.

5.—HOURS OF WORK
5.1 The parties agree to the following hours of work to ap-

ply to the Workshop Operations from July 5th, 1999.
These being two shift teams detailed below—

AM PM
Monday 6.00am-2.30pm 10.30am-9.00pm
Tuesday 6.30am-3.00pm 11.30am-9.00pm
Wednesday 6.30am-3.00pm 12.30pm-9.00pm
Thursday 6.30am-3.00pm 10.30am-9.00pm
Friday 6.00am-2.00pm 10.30pm-8.00pm
Saturday 6.30am-3.00pm
Rostered Hours 47.5 46
Average Shift Hours 46.75

These shifts will be applied on a rotation basis each week
with employees being required to work the hours as indicated
above, any variation will be agreed between the employees
and the Supervisor of the Workshop.

5.2 The parties acknowledge that this roster is customer
driven and is based on information relating to the Operating
Divisions as available at the time. It may therefore be neces-
sary to review the hours of work during the course of the
Agreement.

6.—EMPLOYEE SKILLS/PERFORMANCE
REVIEW

6.1 Background
The 1997 Workshop Enterprise Agreement was the first to

recognise the varying contribution made by individuals in the
Workplace.

The intent was to ensure that some differentiation could oc-
cur in the wage structure whereby individuals were rewarded
according to their contribution to the Division’s objectives
within controlled limits (ie. either side of an agreed mid-point).

The parties to the 1997 EBA recognised that an individuals’
contribution can be affected by his/her basic skills/training and
general performance or application to his/her work. A Train-
ing Committee made up of Company and employee
representatives dealt with the former aspect.

This EBA embraces these established processes along with
the skills level definition guide (refer to Appendix A and B)
and the performance level guide (Appendix C).

6.2 Payment
Payment will be made according to a skills/performance

matrix (refer Clause 7).
6.3 Frequency of Review
To ensure that regular open discussion and feedback about

work performance and the workplace occurs between the com-
pany and employee, it is proposed that each employees’
appraisal will occur annually around mid year. Under normal
circumstances the review should be completed (for all person-
nel) within two weeks.

6.4 Structure of Annual Review
The proposed process will involve the following steps—
6.4.1 The Employee and Team Leader meet for discussion

and the Team Leader recommends the new level to
the Supervisor on standard form (Appendix D).

6.4.2 Supervisor authorises/reviews as appropriate and for-
wards form to Head Office for normal approval
process.

6.4.3 Payroll Section enters detail on Pay System and for-
wards a copy of the form to the Employee.

6.5 Appeal Provision
Should an employee be unhappy with a review outcome he

may appeal as below—
Within 1 week of appraisal, employee verbally advises
his team leader he wants to appeal. A meeting between
the employee, his elected colleague (e.g. committee or
Union representative), the Team Leader and Supervisor
will be held to resolve the matter. This meeting is to take
place within one week of notice.

7.—RATES OF PAY
7.1 This Agreement has a two year life commencing July 5,

1999. Employees working under this Agreement/Rate shall be
paid according to the following—

7.1.1 Flat Rate Increase Year 1 (commencing July 1, 1999)
An increase of 2.5% to apply to existing pay rate, or as
declared in the table below, for each job classification.
7.1.2 Year 2 (commencing July 1, 2000)
An increase of 2.5% or CPI (whichever is the greater) to
apply to the final Year 1 pay rate defined in the tables
below.

SERVICEPERSON (CERTIFICATED)

Skills Level 1 Level 2 Level 3

Perf.Score 3-4 5-7 8-9 3-4 5-7 8-9 3-4 5-7 8-9

% 95 96 97 99 100 101 103 104 105

$ Rate/Week 787.65 795.95 804.24 820.82 829.11 837.40 853.98 862.27 870.57

$/hour (hrs paid) 14.32 14.47 14.62 14.92 15.07 15.23 15.53 15.68 15.83

SERVICEPERSON (NON CERTIFICATED)

Skills Level 1 Level 2

Perf.Score 3-4 5-7 8-9 3-4 5-7 8-9

% 99 100 101 1012 103 104

$ Rate/Week 702.14 709.23 716.32 723.41 730.51 737.60

$/hour (hrs paid) 12.77 12.90 13.02 13.15 13.28 13.41

7.1.3 The above rates are inclusive of tool and shift al-
lowances and leave loading. They will be paid whilst the
employee is on any form of leave.
7.1.4 For work performed outside of rostered hours stated
in clause 5, 1.5 times the hourly rate for the first two
hours and 2.0 times the hourly rate (from the above ta-
bles) thereafter.

8.—TRAINING
A Training Committee consisting of nominated employees

representatives, and Supervisory staff will develop appropri-
ate training and assessment procedures to ensure that new and
current employees are multi-skilled in meeting the operations
requirements. This will involve identifying training needs and
developing training programmes through consultation with
employees and management.

During the life of this EBA it is proposed to investigate and
implement where possible the principles of “recognition of
‘prior learning’” by certification of personnel assessed accord-
ingly.

9.—SICK LEAVE
9.1 All full time employees will be granted paid sick leave

in accordance with their entitlement provided that the employee
advises the supervisor within the first half hour of their shift
on the day of their absence, states the expected length and
reason for their absence.
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9.2 Roster linked Award entitlement for sick leave will ap-
ply (equates to 85 hours per annum) with rates of pay as
specified in Clause 7 of this agreement. Eleven hours will be
deducted from the entitlement for each shift sick.

9.3 The employees recognise that the Company seeks to
minimise unnecessary use of sick leave and targets on
overall.attendance of better than 99%.

The Company recognises an employee’s entitlement to 85
hours of sick leave under this Agreement in the event of genu-
ine sickness. Thus under the assessment process genuine
sickness shall not be used to mark the employee down.

10.—CONSULTATIVE PROCESS
The parties agree to monitor the application of the Agree-

ment during its term. The committee will also assist in the
resolution of any disputes that may arise through the applica-
tion of the Agreement.

11.—CLOTHING
Company supplied clothing shall be worn by the employee

at all times when performing relevant duties. Current issues of
protective clothing will continue. The company agrees to re-
place any personal protective clothing if it fails to last for the
required period between issues due to corrosive contamina-
tion.

12.—MEAL AND CRIB BREAK
A meal break of 30 minutes for both shifts will occur 5 hours

after the starting time. A crib break of 10 minutes duration
will be taken at the employees discretion and at a time which
minimises the impact on maintenance activities in the first half
of their respective shifts.

13.—PUBLIC HOLIDAYS
As with the six day week shift roster the need to work public

holidays is customer driven, therefore management will de-
termine the work requirement.

Working a public holiday will be voluntary providing the
minimum manning (normally equivalent to 1 shift) is achieved.
Employees will confirm their availability with Team Leaders
72 hours prior to the public holiday.

Those employees not working will receive their normal shift
pay. Any employee rostered to work on a public holiday who
does not attend work, will lose the days pay unless he/she
produces a medical certificate for that days absence (sick-leave
conditions apply).

Work will commence at 6.30am and will be for 8 hour shift
finishing at 3.00pm. Payment under this clause will be made
at 1.5 times the EBA base rate.

The Company reserves the right to review this arrangement
if insufficient personnel make themselves available to work
public holidays nominated.

14.—ANNUAL LEAVE
Annual leave will be accrued at 20 days per year. One shift

week ie. 5 day shift or 6 day shift will be deducted as 5 annual
leave days. Individual annual leave days taken will be deducted
according to the roster worked, currently 11 hours per shift.

15.—DISPUTES SETTLEMENT PROCEDURES
Clause 34—Avoidance of Industrial Dispute of the Metal

Trades (General) award 1996 No. 13 of 1965 shall apply dur-
ing the resolution of workplace issues and disputes.

16.—PARTIES BOUND
This agreement shall be binding on the Automotive, Food,

Metals, Engineering, Printing and Kindred Industries Union
of Workers, Western Australian Branch, Wesfarmers Trans-
port Limited and its employees covered under the Metal Trades
(General) Award 1966.

17.—NO EXTRA CLAIMS
The parties undertake not to pursue any future claims dur-

ing the term of this agreement except those in accordance with
the State Wage Case Principles of July 1999.
Signed 20.8.99
Signed on behalf of Date
Wesfarmers Transport Limited
ACN 008 670 077

J. SHARP-COLLETT 25.8.99
Signed on behalf of Date
Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union
of Workers, Western Australian Branch.

Appendix A
SERVICEPERSON (CERTIFICATED)

Skills Skills/Training—Definition Guide
Level
SL 1 Possesses relevant trade qualifications but has little

additional skills/training.
Carries out duties in a limited way and requires super-
vision.
Has minimal knowledge/experience with transport
related equipment and tooling (ie. minimum of 12
months).
Does not regularly work in a systematic way.
Does not often plan or look beyond the task being per-
formed.

SL2 Over and above SL1.
Has a minimum of 3 years experience with heavy duty
transport equipment maintenance.
Possesses additional competencies in other enterprise
related fields eg. Basic welding, hydraulics. (See be-
low—training).
Shall have effective diagnostic and troubleshooting
skills for a broad range of equipment including diesel
engines, heavy duty transmissions, final drives,
airbrake systems and airconditioning/refrigeration
equipment.
Generally efficiently completes tasks with limited su-
pervision or rework. Performs work in a systematic
and planned way and provides training for other em-
ployees.
Can diagnose and repair minor electrical faults and
replace unserviceable components eg. starters and al-
ternators.
Note: welders should have 2 years experience in re-
pair of heavy transport equipment/components. Can
effectively plan work procedures, have sheetmetal and
basic fabrication skills and be competent in Stick, Mig
and Oxy welding and cutting.
Applicable Training—SL2
a) Specific engine manufacturers major overhaul

course (approx. 1 week)
b) Transmission courses eg. gearbox, clutch,

driveline, differentials (approx. 1 day each)
c) Basic airconditioning/refrigeration (approx. 4

days)
SL3 Over and above SL2.

Will typically have 5 or more years of experience in
heavy duty transport equipment, maintenance and re-
pairs.
Demonstrates a high level of diagnostic/troubleshoot-
ing skills on the broad range of enterprise based
equipment.
Has sound knowledge of oxy and arc welding with
proven silver soldering skills.
Efficiently completes tasks without supervision and
has no rework.
Possesses the basic organisational (including planning
and reporting) and team skills to provide team leader
coverage and advice to customers.
Likely to have completed some Supervisory training
and have basic computer skills.
Note: Welders should have advanced modification,
design and fabrication skills and be able to work from
engineering drawings. This would include material
estimation and construction to specification.
Applicable Training—SL3
Industry approved aircon/refrig maintenance course.
Prefer holder of refrigerant permit and “C” class driv-
ers licence.
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Appendix B

SERVICEPERSON (NON CERTIFICATED)

Skills Level/Training Definition Guide
Skills
Level
SL I Has a minimum of 12 months experience in heavy duty

transport equipment maintenance.
Should also demonstrate the ability to—
a) Lubricate all trailing equipment.
b) Test airbrake systems—repair minor faults ie.

leaks, change couplings etc.
c) Repair minor electrical faults eg. Replace lights

and plugs.
d) Check and adjust wheel bearings.
e) Check condition of and adjust brakes.
Duties are generally carried out in a limited way and
requires supervision. Does not normally work system-
atically nor look beyond the task being performed.

SL 2 Has 2-3 years experience in maintenance of heavy duty
transport equipment.
Over and above Level 1 should be able to demonstrate
the ability to—
a) Carry out full prime mover and trailing equip-

ment lubes.
b) Check manuals and identify correct lubricants for

specific equipment.
c) Check trailing equipment braking systems, iden-

tify and repair faults.
d) Carry out basic oxy and arc welding.
e) Carry out trailing equipment rebuilds and rewir-

ing.

Generally works efficiently completing tasks with lim-
ited supervision or rework.

Applicable Training
• Vehicle braking systems (4 x 1 day)
• Lubrication of heavy vehicles (2 x 1 day)

Appendix C

1997 EBA—EMPLOYEE PERFORMANCE REVIEW GUIDE

Performance General Definition/Points to be considered
Level

Attendance/timekeeping Safety/housekeeping Work Performance

PL1 Normally uses most sickleave
entitlements, Rarely advises the
Company promptly of any
absences.  Oftern reports for
work late.

Rarely adheres to good safe
work practises, often seen not
wearing p.p.e.  Shows poor
regard to housekeeping.  Rarely
looks out for safety of others or
reports unsafe acts/conditions

Takes longer than acceptable in
completing assigned tasks which
often have to be checked.
Generally waits for work to be
assigned rather than seeking
work.  Rarely demonstrates
initiative in geeting the job done.

Score 1 1 1

PL2 Uses only a proportion of sick
leave and normally advises the
Company promptly in event of
absence.  (Around 1%
absenteeism or less).
Rarely reports for work late

Shows reasonable regard for
safety (of self and others).
Mostly seen wearing p.p.e. and
maintains its condition.  Will
report unsafe acts/conditions.
Normally keeps work area clean
and tidy and returns tooling to
rightful place.

Over and about PL1.
Completes assigned tasks in
reasonable time with little
rework/or checking.  Readily
assists others where necessary
and demonstrates an
understanding of the customers
needs.  Normally uses own
initiative.

Score 2 2 2

PL3 Uses little sick leave entitlement.
Is rarely late.  Always reports
promptly in the event of any
absence.  (Around 0.5%
absenteeism or less)

Actively participates in meeting
site safety rules, wears p.p.e.
consistently.
Recommends safety
improvements and looks out for
others.
Shows good housekeeping sense
always leaving work area clean
and tidy.

Over and above PL2.
Usually completes assigned
tasks in minimum time with no
need for checking.  Consistently
shows interest in improving the
way things are done and
contributes ideas for same.  Has
strong customer focus and
always displays good initiative.

Score 3 3 3
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Appendix D

EMPLOYEE PERFORMANCE REVIEW

Employee Name: ............................................................................................................. Date: ........................................

Using the appropriate definition/guide form, team leaders are to discuss the employee’s
contribution/performance accordingly:

Attendance/Timekeeping:

Comments:
.......................................................................................................................................................
.......................................................................................................................................................
................................................................................................................................. Score ……...

Safety/Housekeeping:

Comments:
.......................................................................................................................................................
.......................................................................................................................................................
................................................................................................................................. Score ……...

Work Performance

Comments:
.......................................................................................................................................................
.......................................................................................................................................................
................................................................................................................................. Score ……...

TOTAL SCORE ……………………..

Peformance Scale (Tick box applicable) 3-4 5-7 8-9

Skills Level Serviceperson (Certified) Non-Certificated Storeman
Level 1�  Level 2 �  Level 3 � Level 1 �  Level 2 � �

Signature Comments

TEAM LEADER

EMPLOYEE

SUPERVISOR

cc: Employee, Pay Office
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WESTERN AUSTRALIAN CENTRE FOR
PATHOLOGY AND MEDICAL RESEARCH

(PATHCENTRE) ENTERPRISE AGREEMENT 1999.
No. PSA AG 37 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

The Board of Western Australian Centre for Pathology and
Medical Research (PathCentre).

No. PSA AG 37 of 1999.
19 October 1999.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. PSA AG 37 of 1999
HAVING heard Ms L Doyle and Ms K Franz on behalf of the
first named party and Mr T Neill on behalf of the second named
party; and

WHEREAS an agreement has been presented to the Public
Service Arbitrator (the Arbitrator) for registration as an Indus-
trial Agreement; and

WHEREAS the Arbitrator is satisfied that the aforementioned
agreement complies with the Industrial Relations Act, 1979;

NOW THEREFORE the Arbitrator, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement titled the Western Australian Cen-
tre for Pathology and Medical Research (PathCentre)
Enterprise Agreement 1999, filed in the Commission on
30 September 1999 and as subsequently amended by the
parties, signed by me for identification, be and is hereby
registered as an Industrial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Public Service Arbitrator.

 PART 1.—DETAILS OF AGREEMENT

1.—TITLE
This Enterprise Agreement shall be known as the Western

Australian Centre For Pathology and Medical Research
(PathCentre) Enterprise Agreement—1999.

2.—ARRANGEMENT

PART 1.—DETAILS OF THE AGREEMENT
1. TITLE
2. ARRANGEMENT
3. PARTIES BOUND BY THE AGREEMENT
4. DEFINITIONS
5. DATE AND PERIOD OF OPERATION AND RE-

VIEW
6. NO FURTHER CLAIMS
7. RELATIONSHIP TO PARENT AWARD
8. SALARY ADJUSTMENTS
9. TRAINING AND DEVELOPMENT

10. DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURE

11. CONSULTATIVE MECHANISM

PART 2.—PRODUCTIVITY IMPROVING INITIATIVES
1. COMMITMENTS
2. PERFORMANCE MEASUREMENT
3. IMPLEMENTATION OF INITIATIVES

PART 3.—CONDITIONS OF EMPLOYMENT
1. CONTRACT OF SERVICE
2. PART-TIME EMPLOYMENT
3. SALARIES AND SALARY RANGES
4. PAYMENT OF SALARIES
5. ANNUAL INCREMENTS
6. HIGHER DUTIES ALLOWANCE

7. HOURS
8. SHIFT WORK
9. OVERTIME

10. LEAVE
10.1. Annual Leave
10.2. Public holidays
10.3. Long Service Leave
10.4. Sick Leave
10.5. Parental Leave
10.6. Leave Without Pay
10.7. Study Leave
10.8. Family Carers Leave
10.9. Bereavement Leave
10.10 Ceremonial and Cultural Leave
10.11 Leave to attend CSA Business
10.12 Trade Union Training Leave
10.13 Leave for training with the Defence Force

Reserve
11. ALLOWANCES

11.1 District Allowance
11.2 Relocation Allowance
11.3 Meals and Accommodation
11.4 Travel
11.5 Protective Clothing
11.6 Relieving Allowance
11.7 Motor Vehicle Allowance
11.8 Medical Terminology Allowance
11.9 Mortuary Staff Allowance

12. TIME AND SALARY RECORDS
13. WITNESS AND JURY SERVICE
14. RIGHT OF ENTRY
15. SALARY PACKAGING
16. SCOPE

SCHEDULE A Salaries
SCHEDULE B Productivity Improving Initiatives
SCHEDULE C Number of Employees
SCHEDULE D Level of Service
SCHEDULE E Level of Service to Rural Areas
SIGNATORIES

3.—PARTIES BOUND BY THIS AGREEMENT
This Agreement shall be binding upon the PathCentre Board

(The Employer) and the CSA.

4.—DEFINITIONS
“employer” means The Board of the Western Australian

Centre for Pathology and Medical Research (PathCentre).
“PathCentre” means the Western Australian Centre for

Pathology and Medical Research.
“employee” means a “Government officer” within the mean-

ing of the Industrial Relations Act 1979 WA.
“metropolitan area” means that area within a radius of 50

kilometres from the Perth City railway station.
“one working day” shall be equated to 7 hours and 36 min-

utes.
“CSA” means the Civil Service Association of Western

Australia Incorporated.
“headquarters” means the place in which the principal work

of an employee is carried out, as defined by the employer.
“part-time employment” means regular and continuing

employment for more than 7 hours and 36 minutes and less
than 38 hours per week.

“casual employee” means an employee who is employed
on the basis that—

a) the employment is casual; and
b) there is no entitlement to paid leave, and who is in-

formed of those conditions of employment before
he or she is engaged.

“Award” Government Officers Salaries Allowances and
Conditions Award 1989

“fixed term employee” means an employee who is em-
ployed on a full-time or part-time basis on a contract of service
of specified duration.

WAIRC means the Western Australian Industrial Relations
Commission.
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“continuous service” means periods of service in the Pub-
lic Sector in Western Australia with breaks of no more than 1
week between employers.

5.—DATE AND PERIOD OF OPERATION AND
REVIEW

a) This Agreement shall operate from the first pay period
commencing on or after the date of registration and shall re-
main in force until 30 June 2001.

b) The pay quantums and conditions achieved as a result of
this Agreement will continue and form the new base pay rates
for future agreements, or continue to apply in the absence of a
further agreement subject to the continuation of the conditions
of this Agreement.

c) 6 months prior to the conclusion of this Agreement the
parties agree to commence negotiation of a new agreement.

6.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement.

However, the parties recognise that it is important to en-
courage future productivity improvements beyond those
currently identified in this Agreement. Where such improve-
ments are identified and implemented they will be negotiated
as part of the next Enterprise Agreement.

7.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read in conjunction with the Gov-

ernment Officers’ Salaries Allowances Award 1989.  In the
case of any inconsistencies, this Agreement shall have prec-
edent to the extent of any inconsistencies.

8.—SALARY ADJUSTMENTS
Salary adjustments, in accordance with the milestones in Part

2 of this Agreement, shall apply as follows—
3% increase from the first pay period commencing on or
after date of registration of the Agreement.
2% increase effective on 30 June 2000
2% increase effective on 30 June 2001

Employees will not be disadvantaged in relation to the Agree-
ment if milestones are not achieved due to factors outside of
their control.

9.—TRAINING AND DEVELOPMENT
All employees with PathCentre will be provided with the

relevant training and development at the earliest opportunity
to enable them to carry out the expanded and changed range of
activities required as a consequence of the establishment of
PathCentre and continuing improvement. As far as possible
all training and development will be accredited under National
Training Guidelines. All training will be documented and re-
corded in the employee’s record of service.

10.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURE

In the spirit of this Agreement the parties are committed to
avoidance of disputes and grievances. In the event of a ques-
tion, grievance or dispute, the parties agree to participate in
consultation to resolve all matters relating to the operation of
this Agreement and to matters of personal grievance in a timely
and conciliatory manner.

10. 1 Principles
In dealing with grievances on general employment issues

PathCentre will apply the general principles that support ef-
fective management of human resources including the
application of the Principles of Natural Justice; that is—

• decisions made are unbiased and are seen to be unbi-
ased;

• all parties to a grievance will have the opportunity to
put their cases and have them considered;

• any allegation made against an employee will be
made known to that employee;

• maintenance of appropriate confidentiality;
• employees will not be subject to any discrimination

as a result of using the grievance resolution process;
and

• either party may seek representation at any time.
10.2 Types of Grievance and Process for Settlement

Enterprise
Agreement

A disagreement,
complaint or
grievance raised
between an employee
or group of employees
and management
concerning any
interpretation or the
implementation of this
Agreement by either
party.

Equal Opportunity
(EO) Grievances:

• racial harassment;
• sexual harassment;
discrimination or
harassment due to a
persons sex, marital
status, pregnancy,
race, impairment, age,
family status, and
political or religious
conviction.

This clause does not in
any way limit an
individuals rights
under the specific
provisions of the
Equal Opportunity Act
1984 (WA).

Health and Safety
Grievances:

• safety issues in the
workplace;

• hazardous
substances in the
workplace;

• protective clothing
and equipment.

This clause does not in
any way limit an
individuals rights
under the specific
provisions of the
Health and Safety Act
1984 (WA)

General
Grievances

This covers a variety
of grievances that can
occur from time to
time in the workplace
excluding the
following:
• Those that have a

formal appeal
process such as
grievances relating
to classifications.

Any action by either
party likely to cause a
demarcation dispute
will be resolved by the
application of this
clause.

� � � �
Internal procedure for dealing with informal grievance
a) Any employee who considers that they have grounds for

a grievance may submit the grievance to a supervisor, man-
ager or other appropriate person.

b) The grievance shall be submitted as soon as is practicable
after the occurrence so as to enable the prompt resolution of
the grievance.

c) Grievances should be resolved informally and as quickly
as possible by the parties directly involved.

d) Supervisors must act to resolve the grievance through an
informal process within ten (10) working days.

e) During the informal process both parties have the right to
seek assistance from the nominated grievance employee and/
or their union.

f) The formal grievance process should only be used when the
informal process has failed or it becomes evident that the resolu-
tion will involve an unreasonable and lengthy time delay.

Continuing Unresolved�Grievance

Internal procedure for dealing with formal grievance
a) Where an informal process does not or appears it will not

be able to satisfactorily resolve the grievance, either party may
seek to have the matter dealt with through the formal griev-
ance process.

b) The grievance may be referred to either a grievance em-
ployee or a senior member of the local management team.  That
employee shall respond speedily, within at most 10 working
days, to the grievance and treat it seriously and impartially.
That employee will:

(i) allow the aggrieved employee to bring another per-
son to the interview if he/she wishes for advice,
support, advocacy or to act as an interpreter;

(ii) get a broad outline of the grievance;
(iii) agree on a timetable for resolution of the grievance

at the local level;
(iv) take brief but accurate notes;
(v) verify the information recorded in the notes with the

aggrieved person;
(vi) confirm an appropriate level of confidentiality of the

proceedings;
(vii) ensure security of records associated with proceed-

ings.
c) Where the parties are unable to satisfactorily resolve the

grievance, then either party may seek to have the matter re-
ferred to the Divisional Manager.

Continuing Unresolved�Grievance

Grievance referred to designated Divisional Manager
a) Once either party has requested that the matter be referred

to the designated Divisional Manager, the grievance employee
and/or supervisor should contact the employee to hand over
the grievance.
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b) Divisional Managers will:
(i) meet all parties and allow the aggrieved employee

to bring another person to the interview if he/she
wishes;

(ii) obtain access to all previous notes and records re-
garding the grievance;

(iii) receive a written statement of the grievance in the
employee’s own words;

(iv) verify the facts with the employee;
(v) reaffirm any issue of confidentiality;

(vi) explore options available to resolve the grievance;
(vii) take brief but accurate notes;

(viii) where relevant provide the opportunity to respond
fully to any allegations made against them;

(ix) make the aggrieved employee aware of alternative
action.

c) At the end of the investigation the Divisional Manager
will prepare, within 10 working days, a report for the Chief
Executive Employee to determine the matter.

�  � Unresolved Grievance �  �
Enterprise
Agreement

Western Australian
Industrial Relations
Commission

Equal Opportunity
(EO) Grievances:

Equal Opportunity
Commission

Health and Safety
Grievances:

Workcover Western
Australia
Western Australian
Industrial Relations
Commission

General Grievances
Public Sector
Management Office
Commissioner for
Public Sector
Standards

10.3 Employees are encouraged to resolve issues with their
immediate supervisor/manager in the first instance with a view
to resolving issues prior to invoking the provisions of this
Clause.

11.—CONSULTATIVE MECHANISM
a) The parties are committed to working together to improve

the business performance and working environment of
PathCentre.  The Parties agree to maintain an established con-
sultative mechanism through the continuance of the Joint
Consultative Committee.

b) Consultation in the context of this Agreement is defined
as information sharing and discussion on matters relevant to
the operation of PathCentre. It is acknowledged by the parties
to this Agreement that decisions will continue to be made by
PathCentre management, which is responsible and account-
able to Government through statute, for the efficient and
effective operation of its business.

PART 2.—PRODUCTIVITY IMPROVING INITIATIVES
The parties to this Agreement agree to pursue strategies for

achieving the following objectives during the life of the Agree-
ment—

1.—COMMITMENTS
The objectives of this Agreement are to increase productiv-

ity and build a better workplace within PathCentre.  The Parties
agree to develop and implement the following initiatives—

A) CUSTOMER FOCUSSED SERVICES
All employees and the Parties to this Agreement are com-

mitted to providing quality pathology services and agree
to—

(i) reviewing the PathCentre Customer Charter to en-
sure its ongoing appropriateness and effectiveness;

(ii) supporting the PathCentre Customer Charter;
(iii) promoting the services, products and values of

PathCentre where opportunities arise.
B) FLEXIBLE WORK PROGRAMS
Retention of experienced staff is an important objective for

the Parties.  During the life of this Agreement, the Parties
agree to work together to investigate initiatives aimed at pro-
viding flexibility for staff with family responsibilities.  The
investigations will include, but are not exclusive to, the fol-
lowing—

(i) undertaking a study to determine whether home based
work would be effective for PathCentre; and

(ii) To undertake a needs analysis for access to child care
facilities for PathCentre employees

C) RECOGNITION AND REWARD
Recognition of staff and providing appropriate rewards is

acknowledged as an essential motivating factor in developing
a better workplace and subsequent contributor to an effective
organisation.  To better understand and utilise that factor, cur-
rent systems need to be reviewed, and different systems may
need to be developed for a trial period.  The development of
an agreed definition of reward is one factor that will need to
be addressed, given that reward may mean tangible benefits
or other innovative methods of recognition.

Accordingly, during the life of this Agreement, the Parties
agree to work co-operatively on the development of a recog-
nition and reward system that enhances the performance of
PathCentre

2. PERFORMANCE MEASUREMENT
A) PRODUCTIVITY
The previous Enterprise Agreement introduced the process

of measuring Productivity.  A Productivity model was devel-
oped during the term of the previous agreement.  The first tier
of the process, the Total Factor Productivity Model (TFP),
was adopted and introduced in accordance with the require-
ments of PathCentre’s 1996 Enterprise Agreement.  The Parties
agree that the TFP model is only one indicator of productivity
and will need to be further developed to adapt it to the chang-
ing nature of PathCentre operations.  The Parties are committed
to working together to refine the model to ensure it accurately
reflects PathCentre’s performance, including employee con-
tributions.

Total Factor Productivity is based on the measurement of
difference between outputs and inputs.  The major factors that
lead to a measured increase in productivity are—

• Improved turn around times for pathology testing.
• Attraction of more work through business develop-

ment.
• Streamlining of operations through introduction of

new information technology.
• Organisational restructuring to better manage com-

mercial focus.
• Introduction of highly automated analysers that pro-

duce output at a reduced unit cost.
• Rationalisation of work between Central and Branch

laboratories.
All factors require the active participation and commitment

of staff across PathCentre to attain any measured increase in
productivity.  The TFP Model was used to measure productiv-
ity increases in the previous Agreement and produced a final
milestone payment.

The TFP Model allows for projection of inputs and outputs
to produce performance measurement and anticipated savings
pools relating to future productivity.  In accordance with the
Model, projections for the financial years 1998/1999, 1999/
2000, and 2000/2001 have been undertaken.  The Model indi-
cates productivity savings pools that will allow for payment
of the milestones proposed for this Agreement.

B) INDICATORS
The second stage of the development of performance meas-

urement within PathCentre involves the development of Key
Performance Indicators (KPIs).  The initial proposals for per-
formance measurement recognise the importance of more
direct staff involvement in the process of improving and sus-
taining organisational performance.  Accordingly, the KPI
phase of this process involves the establishment of perform-
ance indices at the work team level.  The KPIs will be aligned
to the critical factors required for successful outcomes de-
fined for the team and aligned with PathCentre’s strategic
goals.

In line with the initial proposals, KPIs were to be developed
at the team level within five years from initial approval of the
productivity model (June 1998).  During the life of this Agree-
ment the Parties agree to complete the process of developing
team-based indicators within PathCentre.

PathCentre is committed to ensuring that adequate resources
and training for employees are provided to support this proc-
ess.
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C) MILESTONES
The following Milestones are based on the genuine commit-

ment of staff and the Parties to continuing to work towards
improving productivity.  In relation to providing funding un-
der the new fee for service arrangements, the parties are
committed to service improvements that will retain current
and attract new customers.

The Parties to this agreement have agreed to milestone pay-
ments based on the following—

Registration: 3% to be paid on the first pay period
commencing on or after date of registration of the
Agreement.
a) In accordance with the previous Agreements the

Model measured productivity between 1996/1997
and 1997/1998 which was paid as the final milestone
at the end of that agreement in December 1998.
Subsequent productivity from 1 July 1998 is to be
banked picked up in this new agreement on registra-
tion. Staff have met the compliance requirements
since 1 July 1998 and the Model has now measured
an increase in productivity between the financial
years 1997/1998 and April 1999 that would allow
for an employee share of 3%.

b) The Parties having agreed to schedules and processes
for development of KPIs and with a selected area
having trialed the process and developed appropri-
ate KPIs in the period since the end of the last
Agreement.

Milestone 1: 2% to be paid effective 30 June 2000, based
on the introduction of measures to improve service deliv-
ery to customers. ie—
a) The achievement of the following quality and serv-

ice initiatives by 30 June 2000
(i). Quality—

Increase the number of divisions to have
achieved quality accreditation to ISO Guide
25 Standard from current 2 to 3 Divisions by
ensuring Clinical Pathology has achieved or
is Guide 25 ready by 30 June 2000.

(ii). Level of Service—
An improvement in the laboratory turn around
times for the number of tests monitored by
management, as specified in Schedule D,
by—
Maintaining the current agreed level of 80%
achievement of 90 minutes turnaround where
the workload increases by 5%; or
where the workload remains the same over the
period, increasing the level of achievement to
82%.

(iii). Efficiency Indicators.
Improving the annual number of tests per-
formed per FTE, as reported in the Annual
Report as performance indicators, by increas-
ing the number of Commonwealth Medical
Benefits Schedule items (CMBS) performed
per non-medical FTE by 2% from the level
reported in the PathCentre 1998 Annual Re-
port.

b) The development of team KPIs for at least 50% of
the organisation (50% being at least two of the four
major operational divisions within PathCentre).

Milestone 2: 2% to be paid effective 30 June 2001, based
on—
a) The achievement of the following service level ini-

tiatives by 30 June 2001—
(i). Improving the efficiency of service delivery

and reducing costs (postal, courier) by devel-
oping and introducing systems to have all
results sent electronically to all GPs request-
ing computer generated results.

(ii). Improving service delivery by ensuring the
results for 80% of key monitored tests

(Schedule E) referred by Rural clients where
the specimens are received at PathCentre
Nedlands CRA by 2400 hours, are available
by 0900 hours the next day to the applicable
Rural Branch Laboratory, as compared to the
current norm of delivery time of later than 1200
hours.

(iii). An improvement in the laboratory turn around
times for the number of tests monitored by
management, as specified in Schedule D,
by—
maintaining the agreed level of 90 minutes
turnaround, from the Milestone 1 level where
workload increases by 5%, or
where workload remains the same as over the
period in Milestone 1, improving the turna-
round times for the number of tests from 82%
to 85%.

(iv). Efficiency Indicators.
Improving the annual number of tests per-
formed per FTE, as reported in the Annual
Report as performance indicators, by increas-
ing the number of Commonwealth Medical
Benefits Schedule items (CMBS) performed
per non-medical FTE by 2% from the level
agreed in Milestone 1 of this Agreement.

b) Completion of the development of Key Performance
Indicators within PathCentre.

Payment of Milestones 1 and 2 will be on 30 June 2000 and
30 June 2001 respectively or on achievement of the initia-
tives, whichever is the later.

IMPLEMENTATION OF INITIATIVES
1. The parties will develop an agreed process for the imple-

mentation of the initiatives outlined in this Agreement.
2. The parties agree to establish a Peak Forum to—

(i) monitor;
(ii) review;

(iii) have input into the progress of the implementation
of the Initiatives outlined in this Part.

3. The parties to the Peak forum will consist of senior man-
agement and union representatives.

4. The employer will ensure that adequate resources are al-
located to support the implementation of the initiatives as
outlined in this Agreement in order to achieve the milestones.

5. Employees will not be disadvantaged by Government de-
cisions or policies which impact directly on the achievement
of milestones outlined in the Agreement.

PART 3.—CONDITIONS OF EMPLOYMENT
1. CONTRACT OF SERVICE
1.1 Probation

a) Every employee appointed to the employ of
PathCentre shall be on probation for a period not
exceeding 6 months, unless otherwise determined by
PathCentre.

b) Annulment of Probation
i) At any time during the period of probation

PathCentre may annul the appointment and
terminate the services of the employee by the
giving of one week’s notice.

ii) At any time during the period of probation the
employee may resign by giving 1 week’s no-
tice

c) As soon as possible following the expiry of period
of probation PathCentre shall—

i) confirm the appointment; or
ii) extend the period of probation for up to 6

months; or
iii) allow the probationary employment to lapse

thereby ceasing employment with PathCentre.
d) Where PathCentre extends the period of probation-

ary employment the contract of employment may be
terminated as set out in 1.1 b).
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e) PathCentre will recognise previous continuous serv-
ice in the West Australian Public Sector.

1.2 Termination
a) Either the employee or PathCentre may terminate

the employee’s contract of employment at any time
by giving the other party 4 weeks notice in writing.
PathCentre will pay 4 weeks salary in lieu of notice.
The employee will forfeit 4 week’s salary or part
thereof should the employee not give 4 week’s no-
tice. The parties may agree to a lesser period of notice.

1.3 Retirement
a) An employee, having attained the age of 55 years

shall be entitled to retire from the employ of
PathCentre.

1.4 Fixed Term
a) Notwithstanding the other provisions contained in

this clause PathCentre may employ employees for a
fixed term.

b) Employees appointed for a fixed term shall be ad-
vised in writing of the terms of the appointment and
such advice shall specify the dates of commence-
ment and termination of employment.

c) The provisions of 1.2 shall also apply in respect to
fixed term employees.

2. PART-TIME EMPLOYMENT
2.1 Arrangements

a) Each permanent part-time arrangement shall be con-
firmed by PathCentre in writing and should include
the following specifications—

i) the agreed period of the arrangement; and
ii) the hours to be worked daily and weekly by

the employee, including starting and finishing
times, which shall hereinafter be referred to
as “ordinary working hours”; and

iii) any shift work arrangements.
b) PathCentre shall give an employee 1 month’s notice

of any proposed variation to that employee’s ordinary
working hours, provided that PathCentre shall not vary
the employee’s total weekly hours of duty without the
employee’s prior written consent. The 1 months writ-
ten notice may be varied by mutual agreement.

c) Notwithstanding 2.1 b) whenever agreement in writ-
ing is reached for a temporary variation to an
employee’s ordinary working hours;

i) other than as detailed in the shiftwork arrange-
ments time worked up to 8 hours per day within
the ordinary hours detailed in 7.1 is not to be
regarded as overtime but an extension of the
contract hours for that week and should be paid
at the normal rate of pay; and

ii) time worked up to 38 hours in any week within
the ordinary hours detailed in 7.1 is not to be
regarded as overtime but an extension of the
contract hours for that week and should be paid
at the normal rate of pay.

2.2 Overtime
a) The provisions of Clause 9.—Overtime of this Agree-

ment shall apply to all time worked after the
completion of 38 hours per week or 8 hours per day
except as detailed in the shiftwork arrangements.

b) All time worked in excess of the daily rostered hours
or 8 hours per shift which ever is greater shall be
subject to the provisions of Clause 9.—Overtime of
this Agreement for part-time shift workers.

c) Part time staff requested to work on non-rostered
weekdays will have previously agreed out of pocket
expenses paid upon production of receipts.

2.3 Salary
a) An employee who is employed on a part-time basis

shall be paid a proportion of the appropriate full-
time salary dependent upon time worked. The salary
shall be calculated in accordance with the following
formula—

Hours Worked Per Fortnight x Full-time Fortnightly Salary

76 1

b) An employee shall be entitled to annual increments
as prescribed in Clause 5.—Annual Increments of
this Agreement.

2.4 Leave
a) Employees are entitled to the holidays prescribed in

Clause 10.2.—Public Holidays without variation of
the employee’s fortnightly salary provided the holi-
days occur on a day that is normally worked.

b) An employee shall be granted leave in accordance
with Clause 10.1.—Annual Leave of this Agreement.
Payment to an employee proceeding on annual leave
shall be calculated having regard for any variations
to the employee’s ordinary working hours during the
accrual period. Payment in such instances shall be
calculated as follows—

i) Where accrued annual leave only is being
taken, the ordinary hours worked by the em-
ployee over the accrual period shall be
averaged to achieve the average hours worked
per fortnight. This average is then applied to
the following formula to achieve an average
fortnightly rate of pay—

average fortnightly appropriate fortnightly
hours worked x  salary

76 1

ii) Subject to 2.4 b) (v), annual leave taken en-
tirely in advance shall be paid according to
the salary the employee would have received
had the employee not proceeded on leave.

iii) Subject to 2.4 b) (v), annual leave which com-
bines both accrued and leave taken in advance,
shall be calculated as follows—

a) the accrued portion of leave shall be
paid at the rate achieved by averaging
the hours worked during the accrual
period; and

b) the portion of leave, which is being
taken in advance, shall be paid accord-
ing to the salary the employee would
have received had the employee not
proceeded on leave.

iv) Payment for annual leave taken in advance
pursuant to 2.4 b) (ii) and (iii), shall be sub-
ject to financial reconciliation either at the end
of the calendar year or when the employee
ceases employment to take account of any vari-
ations in the hours worked by the employee
subsequent to the employee proceeding on
annual leave. This may require further pay-
ment by PathCentre to the employee, or
repayment by the employee to PathCentre. In
all instances the reconciliation should be based
on the appropriate fortnightly salary at the time
the leave was taken.

v) An employee taking annual leave in advance
shall be advised of the requirements of this
section prior to the employee proceeding on
such leave.

c) Part-time employees are entitled to travel conces-
sions pursuant to 10.1 f) on a pro-rata basis according
to the usual number of hours worked per week.

d) Travelling time shall be calculated on a pro-rata ba-
sis according to the number of hours normally
worked.

e) Credits provided in Clause 10.4.—Sick Leave shall
accrue to the employee provided that where an em-
ployee is employed for less than 76 hours per
fortnight, the credits shall be pro rated according to
the number of hours worked each fortnight. Payment
made for sick leave granted in respect of part-time
service shall be calculated in accordance with the
formula set out in 2.4 b) (i).

f) An employee shall proceed on long service leave for
13 weeks after 7 year’s continuous part-time serv-
ice. Payment made for long service leave granted to
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an employee in respect of such part-time service shall
be adjusted according to the hours worked by the
employee during that part-time service, subject to
the following—

i) If an employee consistently worked on a part-
time basis for a regular number of hours during
the whole of the employee’s qualifying serv-
ice, the employee shall continue to be paid the
salary determined on that basis during the long
service leave.

ii) If an employee has worked a varying number
of weekly hours during the period of qualify-
ing service, the payment for long service leave
granted in respect of part-time service should
be calculated on a salary which bears to the
full-time salary of the position occupied by
the employee when taking leave the same pro-
portion that the hours worked when employed
part-time bears to the normal weekly hours of
a full-time employee.

g) Subject to Clause 10.10.—Leave to attend CSA busi-
ness, Clause 10.11 CSA training and 10.12.—Leave
for Training with the Defence Force Reserves, of this
Agreement, part-time employees shall receive the
same entitlement as full-time employees, but pay-
ment shall only be made for those hours that would
normally have been worked but for the leave.

h) Subject to Clause 10.7.—Study Leave, of this Agree-
ment, part-time employees are entitled to study leave
on the same basis as full-time employees.

2.5 Other
a) Where a full-time employee is permitted, at their ini-

tiative, to work part-time for a specified period no
greater than 12 months, that employee has a right,
upon written application to revert to full-time hours
in that position, or a position of equal classification,
recognising the employees skills and experience, as
soon as is deemed practicable by PathCentre, but no
later than the expiry of the agreed period.

b) A full-time employee who is permitted at their ini-
tiative to work part-time for an unspecified period
may apply to revert to full-time hours in that posi-
tion but only as soon as deemed practicable by
PathCentre.

c) This should not prevent the transfer of said employee
to another full-time position at a classification com-
mensurate with that of their previous full-time
position.

3. SALARIES AND SALARY RANGES
3.1 PathCentre shall allocate to employees such of the sal-

ary ranges in either the Professional Employee Scale or
Employee Scale in the table in Schedule A as is deemed ap-
propriate.

3.2 In allocating salaries or salary ranges PathCentre may
amalgamate any 2 or more levels or allocate specific salary
points from a level or levels prescribed by this Agreement in
all levels apart from level 1.

3.3 PathCentre is not prohibited from granting special al-
lowances based on additional duties and responsibilities
undertaken by an employee due to expertise and knowledge
of the employee.

3.4 Employees who posses a relevant tertiary qualification
or equivalent determined by PathCentre may, as determined
by PathCentre, be appointed or promoted to the Professional
Employee Scale under this clause as follows—

a) employees, who have completed an approved 3 year
tertiary qualification, relevant to their employment,
shall commence at the first year increment;

b) employees who have completed an approved 4 year
tertiary qualification, relevant to their employment,
shall commence at the second year increment;

c) employees, who have completed an approved Mas-
ters or PhD degree relevant to their employment shall
commence on the third year increment.

3.5 Provided that employees who attain a higher tertiary level
qualification after appointment shall not be normally entitled
to any advanced progression through the Professional Em-
ployee Scale.

3.6 Compaction of Level 1 Salary Rates
On registration of this Agreement, Level 1 salary rates will

be compacted from 9 to 7 increments by—
• Retaining increments Year 1 through Year 4 relative

to previous EBA.
• Averaging previous EBA Year 5 through Year 9 in-

crements across current EBA Level 1 Year 5 through
Year 7 increments.

4. PAYMENT OF SALARIES
4.1 Salaries shall be paid fortnightly by PathCentre by di-

rect funds transfer to the credit of an approved account
nominated by the employee at a bank, building society or credit
union. Provided that where such form of payment is impracti-
cal or where some exceptional circumstances exist, and by
agreement between PathCentre and the employee, payment
may be made by cheque.

4.2 A fortnight’s salary shall be as detailed in Schedule A.
The fortnight’s salary in the table equals the annual salary di-
vided by 26.0833.

4.3 A casual employee shall be paid as prescribed in 4.2 for
the classification in which the casual employee is employed
for each hour so employed, with the addition of twenty per
cent in lieu of annual leave, sick leave, long service leave and
payment for public holidays.

5. ANNUAL INCREMENTS
5.1 Subject to good conduct, diligence and efficiency, an

employee shall proceed to the maximum of the employee’s
salary range by annual increments according to the increments
of such salary range subject to limitations resulting from Clause
3 Salaries and Salary Ranges.

5.2 Before any increase in salary is paid to an employee
who occupies an office which is allocated a range of salary,
PathCentre must complete the following process—

a) On or as soon as practical after the employee’s anni-
versary date the employee’s Supervisor shall assess
the employee’s performance during the previous year.

b) If the employee’s performance is assessed as being
satisfactory the employee’s Increment shall be paid
from the employee’s anniversary date. If the assess-
ment is not satisfactory proceed to c).

c) The assessment shall be put in writing and discussed
with the employee and shall be initialled by the em-
ployee.

d) If the employee desires to give any explanation in
respect of the assessment or give any reasons for disa-
greeing with the assessment, the employee shall put
the explanation or reasons in writing.

e) The employee’s Supervisor shall reconsider the as-
sessment having regard for the employee’s
explanation of the unsatisfactory performance. If the
assessment is now considered satisfactory the em-
ployee’s increment shall be paid from the anniversary
date. If the assessment is not satisfactory then pro-
ceed to f).

f) The Supervisor shall set the employee new perform-
ance targets for an agreed future date no more than 6
months hence.

g) On or as near as practical to the agreed date in f) the
Supervisor shall reassess the employee’s perform-
ance and if satisfactory shall pay the Increment from
the anniversary date. If unsatisfactory the Supervi-
sor shall repeat c),d) and e). If the assessment is still
unsatisfactory the Supervisor shall inform the em-
ployee that the employee’s anniversary date has now
been changed to the date on which f) last occurred
and proceed to h).

h) Repeat f) and g) until a satisfactory assessment is
achieved.

A diagram outlining the process is included on the follow-
ing page.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 338379 W.A.I.G.

Annual Increment Assessment Process

INITIAL ASSESSMENT

DISCUSS WITH EMPLOYEE AND REASSESS

SET PERFORMANCE TARGETS

NEW ANNIVERSARY DATE

ASSESSMENT

DISCUSS WITH EMPLOYEE AND REASSESS

SET PERFORMANCE TARGETS

ASSESSMENT

DISCUSS WITH EMPLOYEE AND REASSESS

Unsatisfactory

Unsatisfactory

Unsatisfactory

Unsatisfactory

Unsatisfactory

Unsatisfactory

Increment paid
from original

anniversary date

Increment paid
from new

anniversary date

Unsatisfactory

Satisfactory

Satisfactory

6. Higher Duties Allowance
6.1 An employee who is directed by PathCentre to act in an

office which is classified higher than the employee’s own sub-
stantive office and who performs the full duties and accepts
the full responsibility of the higher office shall, be paid an
allowance equal to the difference between the employee’s own
salary and the salary the employee would receive if the em-
ployee was permanently appointed to the office in which the
employee is so directed to act provided that the employee acts
for a minimum of 5 consecutive working days.

6.2 An employee who is directed to act in a higher classified
office but who is not required to carry out the full duties of the
position and/or accept the full responsibilities, shall be paid
such proportion of the allowance provided for in 6.1 as the
duties and responsibilities performed bear to the full duties
and responsibilities of the higher office. Provided that the
employee shall be informed in writing, prior to the commence-
ment of acting in the higher classified office, of the duties to
be carried out, the responsibilities to be accepted and the al-
lowance to be paid.

6.3 The allowance paid may be adjusted during the period
of higher duties.

6.4 Where the full duties of a higher office are temporarily
performed by 2 or more employees they shall each be paid an
allowance as determined by PathCentre.

6.5 Where an employee is directed to act in an office which
has an incremental range of salaries such employee shall be
entitled to receive an increase in higher duties allowance
equivalent to the annual increment the employee would have
received had the employee been permanently appointed to such
office: provided that acting service with allowances for acting
in offices for the same classification or higher than the office
during the eighteen months preceding the commencement of
such acting shall aggregate as qualifying service towards such
an increase in the allowance.

6.6 Where an employee who has qualified for payment of
higher duties allowance under this clause is required to act in
another office or other offices classified higher than the em-
ployee’s own for periods less than 5 working days without

any break in acting service, such employee shall be paid higher
duties allowance for such periods: provided that payment shall
be made at the highest rate the employee has been paid during
the term of continuous acting or at the rate applicable to the
office in which the employee is currently acting—whichever
is the lesser.

6.7 Where an employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of 12 months or more, proceeds on—

a) a period of normal annual leave; or
b) a period of any other approved leave of absence of

not more than 4 weeks, such employee shall con-
tinue to receive the allowance for the period of leave:
provided that this subclause shall also apply to an
employee who has been in receipt of an allowance
for less than 12 months if during the employee’s ab-
sence no other employee acts in the office in which
the employee was acting immediately prior to pro-
ceeding on leave and the employee resumes in the
office immediately on return from leave.

6.8 Where an employee who is in receipt of an allowance
granted under this clause proceeds on—

a) a period of annual leave in excess of the normal; or
b) a period of any other approved leave of absence of

more than 4 weeks, such employee shall not be enti-
tled to receive payment of such allowance for the
whole or any part of the period of such leave.

Hours
7.1 Ordinary Hours
Except as otherwise provided in this clause, the ordinary

hours of work shall be 38 hours per week to be worked as
determined by PathCentre between the hours of 6.00 am and
6.00 pm on 5 days per week Monday to Friday.

7.2 Meal Breaks
a) Employees shall be entitled to a meal break which

shall not be less than 30 minutes in duration. An em-
ployee shall not be required to work for more than 5
hours on any day without taking a meal break.

b) In the event of an emergency PathCentre may defer
the taking of a meal break.

7.3 Variation of Ordinary Hours
PathCentre with 4 weeks written notice may vary the ordi-

nary hours of attendance observed in PathCentre so as to make
provision for—

a) the attendance of employees for ordinary duty on a
Saturday, Sunday, public holiday as prescribed in
Clause 10.2—Public Holidays of this Agreement;

b) the performance of shift work including work on Sat-
urdays, Sundays, public holidays as prescribed in
Clause 8—Shift Work of this Agreement;

c) the disposal of public business or the nature of the
duties of an employee or class of employees.

Provided that where the ordinary hours of duty are so varied
they shall not prescribe ordinary working hours in excess of
152 in a 4-week period. This provision is subject to 7.2 a).

7.4 Alternative Working Arrangements
Notwithstanding the provisions of 7.4 a), where it is consid-

ered necessary to provide for more economic operations
PathCentre may authorise the operation of alternative work-
ing arrangements.

Such alternative working arrangements shall be either—
a) the operation of flexitime as specified in 7.7; or
b) the operation of a 9 day fortnight as specified in 7.8; or
c) such other arrangement as is considered appropriate

by PathCentre in consultation with the employees.
7.5 Relieving

a) Where an employee is required to relieve in another
position which is subject to a different working ar-
rangement the employee relieving shall observe the
working arrangement applicable to the position in
which the relief is being carried out.

b) A period of relief to be carried out in a position sub-
ject to a 9 day fortnight shall not commence or cease
on the substantive occupant’s rostered day off.
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c) In respect to the provisions contained in 7.7 any pe-
riod of relief which results in the employee incurring
a debit or credit of hours outside of 76 hours a fort-
night shall be adjusted upon return to the substantive
position subject to consultation with the employer.

7.6 Level 6 and Above
Notwithstanding the provisions contained in this clause,

employees Level 6 and above shall work those hours designed
to meet the responsibilities of their management tasks as di-
rected by PathCentre. This provision does not preclude the
employer from authorising modified working hours as pre-
scribed in 7.3 and 7.4.

7.7 Flexitime
a) Starting and Finishing Times

In accordance with 7.4 a) employees may select their
own starting and finishing times within the follow-
ing periods—

6.00 am to 9.30 am
12.00 noon to 2.00 pm
3.30 pm to 6.00 pm

 b) (i) A flexitime roster shall be maintained by
PathCentre who will indicate the minimum
staffing and other requirements in respect to
starting and finishing times, lunch break cov-
erage and flexi leave.

(ii) The flexitime roster shall be made available
to all affected employees no later than 3 days
prior to the settlement period described in
7.7 f).

(iii) The flexitime roster shall be prepared in con-
sultation with the affected employees, subject
to PathCentre retaining the right to determine
hours to suit operational needs.

(iv) Subject to 4 weeks’ written notice being given,
PathCentre may withdraw the authorisation of
a flexitime roster.

c) Notwithstanding any provisions contained in this
subclause an employee may be allowed a maximum
of 2 full days or any combination of half days and
full days that does not exceed 2 days in any one set-
tlement period as described in 7.7 f).

d) Flexi leave may be taken before accrual subject to
such conditions as PathCentre may impose.

e) Full days of flexi leave may not be taken on con-
secutive working days.

f) For the purposes of this subclause a settlement pe-
riod shall—

(i) consist of 4 weeks;
(ii) commence at the beginning of a pay period;

(iii) have the required hours of duty of 152 hours.
g) (i) Credit hours a maximum of 7 hours 36 min-

utes shall be allowed at the end of each
settlement period and shall be carried forward
to the next settlement period.

(ii) In the case of credit hours greater than 7 hours
36 minutes gained in 1 settlement period, the
hours in excess of 7 hours 36 minutes shall be
lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

h) (i) Debit hours below the required 152 hours pre-
scribed in 7.7 f) to a maximum of 4 hours shall
be allowed at the end of each settlement pe-
riod and shall be carried forward to the next
settlement period.

(ii) For debit hours in excess of 4 hours, employ-
ees shall be required to take leave without pay
for the period necessary to reduce debit hours
to those specified in 7.7 h) (i).

i) Notwithstanding any of the provisions contained in
this subclause, maximum of ten hours may be worked
in any one day.

j) (i) Employees receiving at least 1 day’s prior no-
tice of overtime shall be required to work the

prescribed hours of duty determined by the
employer under 7.1.

(ii) Where an employee is required to work over-
time at the conclusion of a day with less than
1 day’s notice, and

(aa) where the employee has at the com-
mencement of that day, two hours or
more flexitime credits, the employee
shall be paid overtime after 5 hours’
work on that day or for time worked
after 3.30 pm, whichever is the later;
or

(bb) where that employee has commenced
duty prior to 8.30 am and has, at the
commencement of that day, less than
two hours flexitime credits, the em-
ployee shall be paid overtime, for time
worked after the completion of pre-
scribed hours of duty or after working
7 hours 36 minutes on that day, which-
ever is the earlier; or

(cc) where that employee has commenced
work after 8.30 am and has, at the com-
mencement of that day, less than two
hours flexitime credits, the employee
shall be paid overtime, for time worked
after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is
the earlier.

(iii) Where an employee is required to work over-
time at the beginning of a day with less than 1
day’s notice, that employee shall be paid over-
time for any time worked prior to the
commencing time for prescribed hours of duty
determined by PathCentre under 7.1.

7.8 9 Day Fortnight
a) In accordance with the provision contained in 7.4 b),

the ordinary hours of duty of 76 hours a fortnight
may be worked over 9 days of the fortnight exclu-
sive of work performed on Saturday, Sunday and the
rostered day off.

b) For the purposes of this subclause the ordinary hours
of duty to be worked shall be 8 hours 27 minutes
worked between 6.00 am and 6.00 pm, on 5 days per
week excluding Saturday and Sunday.

c) Each employee shall be allowed one rostered day
off per fortnight.

d) When a public holiday falls on a rostered day off
that employee shall be granted a day in lieu of the
public holiday prior to the conclusion of the current
fortnight.

e) In taking annual leave, where a period of leave in-
volves a part day, the part day shall be availed of at
the commencement of the period of leave.

SHIFT WORK
The provisions of this clause shall only apply to those em-

ployees who work part or all of their hours outside of Ordinary
Hours as defined in Clauses 7.1 and 7.3.

8.1  Definitions
In this clause the following expressions shall have the fol-

lowing meaning—
“day shift” shall mean a shift commencing at or after 6.00
am and before 12.00 noon.
“afternoon shift” shall mean a shift commencing at or
after 12.00 noon and before 6.00 pm.
“night shift” shall mean a shift commencing at or after
6.00 pm and before 5.59 am.
“public holiday” shall mean a holiday provided in Clause
10.2—Public Holidays of this Agreement.
“regularly” shall mean 12 times per year

8.2 Shift Allowances
a) (i) An employee required to work between the

hours of 6pm and 12.00 Midnight shall, in
addition to the ordinary rate of salary be paid
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an allowance of $3.00 per hour for each hour
worked between 6.00pm and 12.00 Midnight

(ii) An employee required to work between the
hours of 12.00 Midnight and 6.00am shall, in
addition to the ordinary rate of salary be paid
an allowance of $3.40 per hour for each hour
worked between 12.00 Midnight and 6.00am

b) Work performed during ordinary rostered hours on
Saturdays or Sundays shall be paid for at the rate of
time and one half and on public holidays at double
time and one-half. These rates shall be paid in lieu
of the allowance prescribed in 8.2 a).
Provided that in lieu of the foregoing provisions of
this paragraph and subject to agreement between
PathCentre and the employee, work performed dur-
ing ordinary rostered hours on a public holiday shall
be paid for at the rate of time and one-half and the
employee may in addition, be allowed a day’s leave
with pay to be added to annual leave or to be taken at
some other time within a period of one year.

c) An employee rostered off duty on a public holiday
shall be paid at ordinary rates for such day.  Ordi-
nary rate for such day shall mean the employees
normal hours worked per fortnight divided by ten

d) An employee engaged on shift work who is rostered
to work regularly on Sundays and/or public holidays
should be allowed one week’s leave in addition to
the employee’s normal entitlement to annual leave
of absence for recreation.

e) Work performed by an employee in excess of the
ordinary hours for the employee’s shift or in excess
of 38 hours per week shall be paid for in accordance
with the provisions of Clause 9—Overtime of this
Agreement.

f) (i) When an employee begins or ceases a shift
between the hours of 11.00 pm and 7.00 am
and no public transport is available, reimburse-
ment at the appropriate rate of hire prescribed
by Clause 11.7 Motor Vehicle Allowances of
this Agreement, shall be made if the employ-
ee’s private motor vehicle or cycle is used for
the journey between the employee’s residence
and their principle place of work and the re-
turn journey.
Provided, however, that any employee who
elects to be permanently retained on a fixed or
non-rotating shift that begins or ceases between
or on the hours of 11.00 pm and 7.00 am shall
not be eligible to claim this reimbursement.

(ii) The provisions of this subclause shall only
apply to employees living and working within
a radius of 50 km of their normal place of
employment.

8.3 Shift Lengths and Meal Breaks
a) An employee engaged on shifts shall work a 76 hours

fortnight, exclusive of meal intervals, on the basis of
not more than ten shifts of 7 hours 36 minutes dura-
tion.
Provided that where there is agreement between the
employee and the employer that the length of a shift
be greater than 7 hours 36 minutes, overtime shall
be payable only for time worked in excess of the
rostered shift.  Provided also that no shift shall ex-
ceed 12 hours.

b) Meal breaks shall be for a period of at least 30 min-
utes.

8.4 Other Arrangements
a) Employees may be rostered to work on any of the 7

days of the week provided that no employee shall be
rostered for more than 6 consecutive days.  Provided
that where agreement is reached between PathCentre
and the employee, shift workers may be exempted
from this provision.

b) The roster period shall commence at the beginning
of a pay period and continue for 28 consecutive days.
Rosters shall be available to employees at least 5

clear working days prior to the commencement of
the roster.

c) A roster may only be altered on account of contin-
gency which PathCentre could not have been
reasonably expected to foresee. When a roster is al-
tered, the employee concerned shall be notified of
the changed shift 24 hours before the changed shift
commences. Provided that where such notice is not
given, the employee shall be paid overtime in ac-
cordance with Clause 9—Overtime of this Agreement
for the duration of the changed shift. This provision
shall not apply to an employee who was absent from
duty on the employee’s last rostered shift.

d) An employee shall not be rostered for duty until at
least 10 hours have elapsed from the time the em-
ployee’s previous rostered shift ended. Provided that
where agreement is reached between the employee
and the employer the 10 hour break may be reduced
to accommodate special shift arrangements, except
that under no circumstances shall such an arrange-
ment provide for a break of less than 8 hours.

e) An employee shall not be retained permanently on
one shift unless the employee so elects in writing.

f) Employees shall be allowed to exchange shifts or
days off with other employees provided the approval
of PathCentre has been obtained and provided fur-
ther that any excess hours worked shall not involve
the payment of overtime.

9. OVERTIME
9.1 Definitions
In this clause the following expressions shall have the fol-

lowing meaning—
“prescribed hours of duty” means the employee’s normal
working hours as prescribed in Clause 7—Hours or writ-
ten instruction issued out of that clause.
“public holiday” means the days prescribed in Clause
10.2—Public Holidays of this Agreement.
“ordinary travelling time” means the time which an em-
ployee would ordinarily spend in travelling by public
transport once daily from the employee’s home to the
employee’s usual headquarters and home again. It is the
time elapsing between the time of departure from home
and the official time of commencement of duty and the
official time of cessation of duty and arrival at home.
Where an employee has a continuing approval to use a
vehicle for official business, ordinary travelling time
means the time spent in travelling by that vehicle from
home to headquarters and home again each day.
“a day” shall mean from midnight to midnight.

9.2 When and as often as it is necessary to overcome arrears
of work or to meet pressure of business, any employee may be
required by PathCentre to perform overtime duty at times other
than the ordinary hours of attendance applicable to that em-
ployee.

9.3 Overtime Rates
a) All work performed by an employee whose hours of

attendance are determined in accordance with 7.1 by
direction of PathCentre—

(i) before or after the prescribed hours of duty on
a weekday; and

(ii) on a Saturday, Sunday or public holiday, shall
be classed as overtime and, subject to the pro-
visions of this clause, shall be paid for at the
hourly rate prescribed by 9.3 b).

b) (i) Payment for overtime shall be calculated on
an hourly basis in accordance with the follow-
ing formula—

Weekdays For the first 3 hours on Fortnightly salary
any one week day x 3/152
After the first 3 hours on Fortnightly salary
any one week day x 2/76

Saturdays First 3 hours on any Saturday Fortnightly salary
x 3/152

After the first 3 hours or after Fortnightly salary
6.00 pm, whichever is the earlier, x 2/76
on any Saturday
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Sundays All hours Fortnightly salary
x 2/76

Public During prescribed hours of duty Fortnightly salary
Holidays x 3/152

in addition to the
normal days pay

During hours outside of Fortnightly salary
prescribed hours of duty x 5/152

(ii) For the purposes of this clause fortnightly sal-
ary shall not include any allowances unless
otherwise approved by PathCentre.
Provided that a special allowance or higher
duties allowance shall be included in “fort-
nightly salary” when overtime is worked on
duties for which these allowances are specifi-
cally paid.

c) Time off in Lieu of Overtime
Subject to prior agreement in writing, time off in
lieu of payment may be granted by PathCentre. Such
time off in lieu to be determined on an hourly basis
by dividing the normal hourly rate of pay into the
amount to which the employee would otherwise have
been entitled at the prescribed rate in accordance with
9.3 b).
The employee shall be required to clear accumulated
time off in lieu within 2 months of the overtime be-
ing performed. If PathCentre is unable to release the
employee to clear such leave, then the employee shall
be paid for the overtime worked.
Provided that by agreement between PathCentre and
the employee, time off in lieu of overtime may be
able to be accumulated beyond 2 months from the
time the overtime is performed so as to be taken in
conjunction with periods of leave.

d) Commuted Overtime
Any commuted allowance and/or time off in lieu of
overtime, other than that provided in 9.3 c) shall be
only negotiated between the employer and the CSA.

e) No claim for payment or time off in lieu under the
provisions of this clause shall be allowed in respect
of any day on which the additional time worked
amounts to less than 30 minutes.

f) Rostered Overtime
Where an employee having received prior notice, is
required to return to duty—

(i) On a Saturday, Sunday or public holiday oth-
erwise than during prescribed hours of duty
the employee shall be entitled to payment at
the rate in accordance with 9.3 b) for a mini-
mum period of 3 hours.

(ii) Before or after the prescribed hours of duty
on a weekday the employee shall be entitled
to payment at the rate in accordance with 9.3
b) for a minimum period of 1 hour 30 min-
utes.

(iii) For the purposes of this paragraph, where an
employee is required to return to duty more
than once, each duty period shall stand alone
in respect to the application of minimum pe-
riod payment except where the second or
subsequent return to duty is within any such
minimum period.

g) The provisions of 9.3 f) shall not apply in cases where
it is customary for an employee to return to the em-
ployee’s place of employment to perform a specific
job outside the employee’s prescribed hours of duty
or where the overtime is continuous (subject to a meal
break) with the completion or commencement of
prescribed hours of duty.

h) When an employee is directed to work overtime at a
place other than the usual headquarters, and provided
that place where the overtime is to be worked is situ-
ated in the area within a radius of 50 kilometres from
the usual headquarters, and the time spent in travel-
ling to and from that place is in excess of the time
which an employee would ordinarily spend in trav-
elling to and from the usual headquarters, and

provided such travel is undertaken on the same day
as the overtime is worked, then such excess time shall
be deemed to form part of the overtime worked.

i) Except as provided in 9.5 b) and 9.4 f) when an em-
ployee is directed to work overtime at a place other
than the usual headquarters and provided that place
where the overtime is to be worked is situated outside
the area within the radius of 50 kilometres from the
usual headquarters and the time spent in travelling to
and from that place is in excess of the time which an
employee would ordinarily spend in travelling to and
from the usual headquarters, then the employee shall
be granted time off in lieu of such excess time spent in
actual travel in accordance with 9.6

j) Except as provided in 9.3 l) and for Rostered Over-
time, payment for overtime, or the granting of time
off in lieu of overtime or travelling time, shall not be
approved in the following cases—

(i) Employees whose maximum salary or maxi-
mum salary and allowance in the nature of
salary exceeds the gross annual equivalent to
the salary paid from time to time in respect of
Level 5 as contained in Clause 3—Salaries and
Salary Ranges.

(ii) Employees whose work is not subject to close
supervision.

k) Notwithstanding the provisions of 9.3 j), where from
the nature of the duties required or from other rel-
evant circumstances it appears just and reasonable,
any such employee as is referred to in that paragraph
shall, with the special approval of PathCentre be paid
overtime or granted time off in lieu as prescribed by
9.3 b) or c) respectively of this subclause and where
in any such case the employer declines to give such
special approval the matter may be addressed using
the process detailed in Part 1 Clause 10—Dispute
Avoidance and Settlement Procedure. When an em-
ployee not subject to close supervision is directed by
the employer to carry out specific duties involving
the working of overtime, and provided such overtime
can be reasonably determined, then such employee
shall be entitled to payment or time off in lieu of over-
time worked in accordance with 9.3 b) or c).

l) (i) Where an employee performs overtime duty
after the time at which the employee’s normal
hours of duty end on one day and before the
time at which the employee’s normal hours of
duty are to commence on the next succeeding
day which results in the employee not being
off duty between these times for a continuous
period of not less than ten hours, the employee
is entitled to be absent from duty without loss
of salary from the time of ceasing overtime
duty, until the employee has been off duty for
a continuous period of ten hours.

(ii) Provided that where an employee is required
to return to or continue work without the break
provided in 9.3 l) (i) then the employee shall
be paid at double the ordinary rate until re-
leased from duty or until the employee has had
ten consecutive hours off duty without loss of
salary for ordinary working time occurring
during such absence.

(iii) The provisions of 9.3 l) shall not apply to
employees included in 9.4.

m) Where an employee is required to work a continu-
ous period of overtime which extends past midnight
into the succeeding day the time worked after mid-
night shall be included with that worked before
midnight for the purpose of calculation of payment
provided for in 9.3 b).

n) The maximum level to which payment for Rostered
Overtime will be made is Level 5.4

9.4 Standby, On Call and Availability
a) For the purpose of this subclause—

“Standby” shall mean a written instruction to an em-
ployee to remain at the employee’s place of
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employment during any period outside the employ-
ee’s normal hours of duty, and to perform certain
designated tasks periodically or on an ad hoc basis.
Such employee shall be provided with appropriate
facilities for sleeping if attendance is overnight, and
other personal needs, where practicable.
Other than in extraordinary circumstances, employ-
ees shall not be required to perform more than 2
periods of standby in any rostered week.
This provision shall not replace normal overtime or
shift work requirements.
“On Call” shall mean a written instruction to an em-
ployee rostered to remain at the employee’s residence
or to otherwise be immediately contactable by tel-
ephone or paging system outside the employee’s
normal hours of duty in case of a call out requiring
an immediate return to duty.
“Availability” The following conditions shall apply
to the application of “Availability”—

(i) PathCentre shall issue a written instruction to
an employee to remain contactable, but not
necessarily in immediate proximity to a tel-
ephone or paging system, outside the
employee’s normal hours of duty.

(ii) The Employee must be contactable and in a
fit state at all such times for recall to duty and
when contacted after hours shall respond
within 30 minutes.

(iii) If the employee is required to return to duty
they should do so within a time mutually
agreed between the employee and the client

(iv) Unavailability—
(a) Employees who wish to make them-

selves unavailable with less than 24
hours notice may do so by mutual
agreement between themselves and the
hospital/client/supervisor.

(b) If employees give 24 hours written
notice to the hospital/client/s and to
their manager, they may make them-
selves unavailable.

b) Except as otherwise agreed between PathCentre and
the employee, an employee who is required by
PathCentre to be on “out of hours contact” during
periods off duty shall be paid an allowance in ac-
cordance with the following formulae for each hour
or part thereof the employee is on “out of hours con-
tact”.
Standby Level 2 (1st Year) Fortnightly Rate x

1/200
On Call Level 2 (1st Year) Fortnightly Rate x

1/400
Availability Level 2 (1st Year) Fortnightly Rate x

1/600
Provided that payment in accordance with this para-
graph shall not be made with respect to any period
for which payment is made in accordance with the
provisions of 9.3 when the employee is recalled to
work.

c) Where an employee is required to be on “on call” or
“availability” and the means of contact is to be by
telephone PathCentre shall—

(i) Provide a Mobile Phone at no cost to the em-
ployee

(ii) Where no Mobile Phone service exists shall—
(aa) Where the telephone is not already in-

stalled, pay the cost of such installation;
(bb) Where an employee pays or contrib-

utes towards the payment of the rental
of such telephone, pay the employee
1/52nd of the annual rental paid by the
employee for each 7 days or part
thereof on which an employee is
rostered to be on “on call” or “avail-
ability”;

(cc) Provided that where as a usual feature
of the duties an employee is regularly
rostered to be on “on call” or “avail-
ability”, pay the full amount of the
telephone rental.

d) An employee shall be reimbursed the cost of all tel-
ephone calls made on behalf of PathCentre as a result
of contact pursuant to 9.4 a).

e) Where an employee rostered for “on call” or “avail-
ability” is recalled for duty during the period for
which the employee is on “out of hours contact” then
the employee shall receive payment for hours worked
in accordance with 9.3 b).

f) (i) Actual time spent in travelling to and from the
place of duty where an employee rostered on
“on call” or “availability” is actually recalled
to duty, shall be included with actual duty per-
formed for purposes of overtime payment.

(ii) Payment will be based on the travelling from
the usual place of residence to the place of
work and back or from where ever the em-
ployee is located which ever is the lesser.

g) Minimum payment provisions do not apply to an em-
ployee rostered for “out of hours contact” duty.

h) An employee in receipt of an “On Call”, “Standby”
or “Availability” allowance and who is recalled to
duty shall not be regarded as having performed emer-
gency duty in accordance with 9.5.

i) Employees subject to this clause shall, where practi-
cable, be periodically absented from any requirement
to hold themselves on “standby”, “on call” or “avail-
ability”.

9.5 Emergency Call Out
a) (i) Where an employee is called on duty to meet

an emergency at a time when the employee
would not ordinarily have been on duty and
no notice of such call was given prior to com-
pletion of usual duty on the last day of work
prior to the day on which the employee is called
on duty, then, if called to duty—

(aa) on a Saturday, Sunday or Public Holi-
day otherwise than during the
prescribed hours of duty the employee
shall be entitled to payment at the rate
in accordance with 9.3 b) for a mini-
mum period of 3 hours;

(bb) before or after the prescribed hours of
duty on a weekday the employee shall
be entitled to payment at the rate in
accordance with 9.3 b) for a minimum
period of 2 hours 30 minutes;

(ii) for the purpose of this subclause, where an
employee is recalled more than once, each
period of emergency duty shall stand alone in
respect to the application of the minimum pe-
riod payment, subject to 9.5 c).

b) Time spent in travelling to and from the place of duty
where the employee is actually recalled to perform
emergency duty shall be included with actual duty
performed for the purposes of overtime payment.

c) An employee recalled to work to perform emergency
duty shall not be obliged to work for the minimum
period if the work is completed in less time, pro-
vided that an employee called out more than once
within any such minimum period shall not be enti-
tled to any further payment for the time worked
within that minimum period.

9.6 Designated Relief and Mortuary Staff Travel
An employee eligible for payment of overtime in accord-

ance with 9.3 j), who is required to travel on official business
outside of the employee’s normal working hours and away
from the employee’s usual headquarters, shall be granted time
off in lieu of such actual time spent in travelling at equivalent
or ordinary rates on weekdays and at time and one half rates
on Saturdays, Sundays and public holidays, provided—

a) Such travel is undertaken at the direction of
PathCentre.
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b) Such travel shall not include—
(i) time spent in travelling by an employee on duty

at a temporary headquarters to the employee’s
home for weekends for the employee’s own
convenience;

(ii) time spent in travelling by plane between the
hours of 11.00 pm and 6.00 am;

(iii) time spent in travelling by train or coach be-
tween the hours of 11.00 pm and 6.00 am.

(iv) time in travelling in which an employee is re-
quired by PathCentre to drive, outside ordinary
hours of duty, an employer’s vehicle or to drive
the employee’s own motor vehicle involving
the payment of motor vehicle allowance but
such time shall be deemed to be overtime and
paid in accordance with 9.3 b).

c) Time off in lieu will not be granted for periods of
less than 30 minutes.

d) Where such travel is undertaken on a normal work-
ing day, time off in lieu is granted only for such time
spent in travelling before and/or after the usual hours
of duty, and where the urgency of travel compel an
employee to travel during the employee’s usual lunch
interval such additional travelling time is not to be
taken into account in computing the number of hours
of travelling time due.

e) Where such travel is undertaken on a normal work-
ing day, time off in lieu is granted only for such time
spent in travelling before and/or after the usual hours
of duty which is in excess of the employee’s ordi-
nary travelling time.

f) Except as provided in 9.6 b), all time spent in actual
travel on Saturdays, Sundays and public holidays pro-
vided in Clause 10.2—Public Holidays of this
Agreement, shall be deemed to be excess travelling
time.

9.7 Meal Breaks and Allowances
All allowances may be varied at anytime by agreement be-

tween the parties.
a) Except in the case of emergency, an employee shall

not be compelled to work more than 5 hours’ over-
time duty without a 30 minute meal break.

b) An employee required to work overtime who pur-
chases a meal shall be reimbursed for each meal
purchased at the following rate—
Breakfast $6.25
Lunch $7.70
Evening Meal $9.25
Provided that the overtime worked when such a meal
is purchased totals not less than 2 hours, such reim-
bursement shall be in addition to any payment for
overtime to which the employee is entitled.

c) If an employee, having received prior notification of
a requirement to work overtime, is no longer required,
then the employee shall be entitled, in addition to
any other penalty, to reimbursement for a meal pre-
viously purchased.

10. Leave
10.1. Annual Leave

a) Entitlement
(i) Except as provided in 10.1 i), each employee

is entitled to 4 weeks’ leave on full pay for
each year of service. Annual leave shall be
calculated on a calendar year basis commenc-
ing on January 1 in each year.

(ii) An employee may take annual leave during
the calendar year in which it accrues, but the
time during which the leave may be taken is
subject to the approval of PathCentre.

(iii) An employee who is first appointed after Janu-
ary 1 is entitled to pro-rata annual leave for
that year in accordance with the formula con-
tained in 10.1 b).

b) Pro Rata Leave
Annual leave accrues pro rata on a weekly basis and
is calculated on the basis of 2.92 hours for each com-
pleted week of service.

c) On written application, an employee shall be paid
salary in advance when proceeding on annual leave.

d) (i) When the convenience of PathCentre is served,
PathCentre may approve the deferment of the
commencing date for taking annual leave, but
such approval shall only remain in force for a
period of one year.

(ii) PathCentre may renew the approval referred
to in 10.1 d) (i) for a further period of a year
or further periods of a year.

e) North of the 26th Parallel
(i) An employee whose headquarters are located

north of the 26 degrees south latitude shall
receive an additional 5 working days’ leave
on the completion of each 12 months’ continu-
ous service in the region. This additional leave
to be credited on a pro rata basis of 5 addi-
tional days on the basis of 0.735 hours for each
completed week of service.
(Note: Based on a 37.5 hour week the calcula-
tion is 0.72 hours for each completed week of
service.)

(ii) An employee who proceeds on annual leave
before having completed the necessary year
of continuous service may be given approval
for the additional 5 working days’ leave pro-
vided the leave is taken at PathCentre’s
convenience and provided the employee re-
turns to that region to complete the necessary
service.

(iii) Where an employee has served continuously
for at least a year north of the 26 degrees south
latitude, and leaves the region, a pro rata an-
nual leave credit to be cleared at PathCentre’s
convenience shall be approved on the basis of
0.735 hours for each completed week of serv-
ice.

(iv) Where payment in lieu of pro rata annual leave
is made on the death, resignation or retirement
of an employee in the region, in addition to
the payment calculated on a 4 week basis, pay-
ment may be made for the pro rata entitlement
contained in 10.1 e) (iii).

f) Annual Leave Travel Concession
(i) Employees and their dependants proceeding

on annual leave to a destination outside the
region of their headquarters and where the
headquarters is situated in Kununurra,
Wyndham, Derby, Broome, Port Hedland,
Karratha, Exmouth, Tom Price, Newman,
Carnarvon, Meekatharra, Esperance or any
other destinations approved at the discretion
of the Chief Executive Officer, PathCentre,
shall be entitled to the concessions contained
in the table below. Provided that such conces-
sions shall not exceed the value of a return
economy airfare from their headquarters to the
destination or Perth which ever is the lesser
amount and provided that the employee has at
least 12 months service in these areas.  The
travel concession is to be taken in conjunction
with one or more days annual leave
Region in relation to this Clause means—
‘An area within 50 kms from the place of em-
ployment in the town in which the employee
resides.’
Travel Time in relation to travel by motor ve-
hicle in this Clause is taken to mean—

800 kms is equal to one days travel.
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Maximum travel time is that allowed in
the Table below.

Approved Mode Travel Concession Travelling Time
of Travel

Air Airfare for the employee 1 day each way
and dependants

Road Full Motor Vehicle North of 20 South
Allowance (11.7) rates, but latitude 2.5 days each
reimbursement not to exceed way, the remainder 2
the cost of a return airfare for days each way.
the employee and dependants

Air and Road Full motor vehicle allowance North of 20 South
rates, but reimbursement not to latitude 2.5 days each
exceed the cost of return way, the remainder 2
airfare for employee and days each way.
dependants

Payment is subject to satisfactory written evi-
dence that the eligible person is proceeding,
or has proceeded, to a destination outside the
region.

(ii) An employee who has less than 12 months
service in the above mentioned areas and who
is required to proceed on annual leave to suit
departmental convenience shall be entitled to
the concessions. The concession may also be
given to an employee who proceeds on annual
leave before completing the 12 months serv-
ice provided that the employee returns to the
area to complete the 12 months service at the
expiration of the period of leave.

(iii) The mode of travel is to be at the discretion of
the Chief Executive Officer.

(iv) Travel concessions not utilised within 12
months of becoming due will lapse.

(v) Employees, other than those designated in 10.1
e) (i), whose headquarters are situated two
hundred and forty kilometres or more from
Perth General Post Office and who travel to
Perth for their annual leave may be granted by
the Chief Executive Officer reasonable trav-
elling time to enable them to complete the
return journey.

g) On application to PathCentre, a lump sum payment
for the money equivalent of any—

(i) accrued annual leave as prescribed by 10.1 a)
and c) shall be made to an employee who re-
signs, retires, is retired or in respect of an
employee who dies. The provisions of this para-
graph shall also apply to an employee who is
dismissed unless the misconduct for which the
employee has been dismissed occurred prior to
the completion of the qualifying period; and

(ii) pro rata annual leave shall be made to an em-
ployee who resigns, retires, is retired or in
respect of an employee who dies but not to an
employee who is dismissed.

h) An employee who has been permitted to proceed on
annual recreation leave and who ceases duty before
completing the required continuous service to accrue
the leave must refund the value of the unearned pro
rata portion calculated at the rate of salary as at the
date the leave was taken, but no refund is required in
the event of the death of an employee.

i) When computing the annual leave due under this
clause, no deduction shall be made from such leave
in respect of the period an employee is on annual
leave, observing a public holiday prescribed by this
Agreement, absence through sickness with or with-
out pay. This provision applies except for that portion
of an absence that exceeds 3 months, absence on
workers’ compensation except for that portion of an
absence that exceeds 6 months, or any period ex-
ceeding 2 weeks during which the employee is absent
on leave without pay.

j) Notwithstanding the foregoing, PathCentre may di-
rect an employee to take annual leave and determine
the date on which such leave shall commence. Should
the employee not comply with the direction, disci-
plinary action may be taken against the employee.

k) Annual Leave Loading
(i) Subject to 10.1 b) and c) a loading equivalent

to 17.5% of normal salary is payable to em-
ployees proceeding on annual leave, including
accumulated annual leave.

(ii) Subject to the provisions of 10.1 c) and g) shift
workers who are granted an additional week’s pen-
alty leave when proceeding on annual leave
including accumulated annual leave shall be paid—

(aa) shift and weekend penalties the em-
ployee would have received had the
employee not proceeded on annual
leave; or

(bb) loading equivalent to 20% of normal
salary for 5 weeks leave;

(iii) (aa) Subject to the provisions of 10.1 e) the
loading is paid on a maximum of 4
weeks annual leave, or 5 weeks in the
case of shift workers who are granted
an additional week’s penalty leave.
Payment of the loading is not made on
additional leave granted for any other
purpose (eg to employees whose head-
quarters are located north of the 26
degrees south latitude).

(bb) Maximum payment shall not exceed
the amount as per instructions from The
Department of Productivity and Labour
Relations.

(cc) Maximum payment to shift workers
who are granted an additional week’s
penalty leave shall not exceed the
amount as per instructions from The
Department of Productivity and Labour
Relations.

(iv) Annual leave commencing in any year and
extending without a break into the following
year attracts the loading calculated on the sal-
ary applicable on the day the leave
commenced. The maximum loading payable
shall be that applicable on the day the leave is
commenced.

(v) The loading payable on approved accumulated
annual leave shall be at the rate applicable at
the date the leave is commenced. Under these
circumstances an employee can receive up to
the maximum loading for the approved accu-
mulated annual leave in addition to the loading
for the current year’s entitlement.

(vi) A pro rata loading is payable on periods of
approved annual leave less than 4 weeks.

(vii) The loading is calculated on the rate of salary
the employee receives at the commencement
of leave under Schedule A—Salaries of the
Agreement and, where applicable, the salary
shall include the following allowances—

(aa) District Allowance;
(bb) Personal Allowance;
(cc) Protective Clothing Allowance, where

it is paid as an annual amount;
(dd) Child Allowance paid to employees

whose headquarters are located North
of the 26 degrees South latitude;

(ee) Commuted Overtime Allowance,
where it is paid as an annual amount or
a percentage of salary and paid through-
out the year; and

(ff) Higher Duties Allowance, but only
where the specific conditions of Clause
6—Higher Duties Allowance are sat-
isfied.

(viii) Where payment in lieu of accrued or pro rata
annual leave is made on the death, dismissal,
resignation or retirement of an employee, a
loading calculated in accordance with the terms
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of this clause is to be paid. Provided that no
loading shall be payable in respect of pro rata
annual leave paid on resignation or where an
employee is dismissed for misconduct.

(ix) Part-time employees shall be paid a pro rata
loading at the salary rate applicable.

(x) An employee who has been permitted to pro-
ceed on annual leave and who ceases duty
before completing the required continuous
service to accrue the leave must refund the
value of the unearned pro rata portion. Pro-
vided that no refund shall be necessary in the
event of the death of an employee.

10.2. Public Holidays
a) The following days shall be allowed as holidays with

pay. When any of these days fall on a Saturday or
Sunday the employee will observe them on the day
declared in the Government Gazette.
New Years Day Anzac Day
Australia Day Foundation Day
Labour Day Christmas Day
Good Friday Boxing Day
Easter Monday Sovereign’s Birthday

b) An employee may elect to work on a Public Holiday
and take holiday on another working day subject to
PathCentre approval and at no additional cost to
PathCentre.

10.3. Long Service Leave
a) Subject to 10.3 d) an employee who has completed 7

years continuous service with PathCentre shall be
entitled to an additional 13 weeks long service leave
on full pay.

b) For each subsequent period of 7 years service an em-
ployee shall be entitled to an additional 13 weeks
long service leave on full pay.

c) Subject to PathCentre’s convenience, PathCentre may
approve an employee’s application to take a com-
plete entitlement of long service leave on full pay or
half pay.
The portion of long service leave being taken on full
or half pay, shall be not less than one weeks entitle-
ment.

d) For the purposes of determining an employee’s long
service leave entitlement under the provisions of 10.3
a), b) and c) the expression “continuous service” in-
cludes any period during which the employee is
absent on full pay or part pay from the employee
duties, but does not include—

(i) any period exceeding 2 weeks during which
the employee is absent on leave without pay
or Parental leave, unless PathCentre deter-
mines otherwise;

(ii) any period during which the employee is tak-
ing long service leave entitlement or any
portion thereof except in the case of 10.3 l)
when the period excised will equate to a full
entitlement of 13 weeks;

(iii) any service by an employee who resigns, is
dismissed or whose services are otherwise ter-
minated other than service prior to such
resignation, dismissal or termination when that
prior service had actually entitled the employee
to the long service leave provided under this
clause;

(iv) subject to 10.3 e), any period of service be-
tween the third anniversary date of the
employee having accrued an entitlement to
long service leave, or a deferred commencing
date approved by PathCentre pursuant to 10.3
f), and the date on which the employee clears
that entitlement;

(v) any service by an employee between the date
by which long service leave entitlements are
required to be cleared pursuant to 10.3 g), or a
deferred commencing date approved by

PathCentre pursuant to 10.3 f), and the date
on which the employee clears the entitlement
required;

(vi) any service by an employee who has been
granted a deferment for the taking of long serv-
ice leave by PathCentre because of impending
retirement pursuant to 10.3 f) of this clause,
between a deferred commencing date approved
by PathCentre and the date the employee re-
tires or, clears a full entitlement to long service
leave if the employee does not retire on the
date nominated;

(vii) any period of service that was taken into ac-
count in ascertaining the amount of a lump sum
payment in lieu of long service leave;

(viii) any service of a Cadet whilst undertaking full
time studies.

e) Any public holiday prescribed in Clause 10.2—Pub-
lic Holidays of this Agreement which occurs during
the period an employee is on long service leave shall
be treated as part of the long service leave and extra
days in lieu thereof shall not be granted.

f) (i) Long service leave shall be taken within 3
years of it becoming due, at the convenience
of PathCentre. Provided that PathCentre may
approve the deferment of long service leave
in exceptional circumstances. Provided further
that such exceptional circumstances shall in-
clude retirement within 5 years of the date of
entitlement.

(ii) Approval to defer the taking of long service
leave may be withdrawn or varied at any time
by PathCentre giving the employee notice in
writing of the withdrawal or variation.

g) On application to PathCentre a lump sum payment
for the money equivalent of any—

(i) long service leave entitlement for continuous
service as provided in 10.3 a) and b) shall be
made to an employee who resigns, retires, is
retired or is dismissed or in respect of an em-
ployee who dies;

(ii) pro rata long service leave based on continu-
ous service of a lesser period than that provided
in 10.3 a) and b) for a long service leave enti-
tlement shall be made—

(aa) to an employee who retires at or over
the age of 55 years or who is retired on
the grounds of ill health, if the em-
ployee has completed not less than 12
months continuous service before the
date of retirement;

(bb) to an employee who, not having re-
signed, is retired by PathCentre for any
other cause, if the employee has com-
pleted not less than 3 years continuous
service before the date of retirement;
or

(cc) in respect of an employee who dies, if
the employee has completed not less
than 12 months continuous service be-
fore the date of death.

(iii) in the case of a deceased employee, payment
shall be made to the estate of the employee
unless the employee is survived by a legal
dependant approved by PathCentre, in which
case payment shall be made to the legal de-
pendant.

h) The calculation of the amount due for long service
leave accrued and for pro rata long service leave shall
be made at the rate of salary of an employee at the
date of retirement or resignation or death, which-
ever applies.

i) An employee prior to commencing long service leave
may request approval for the substitution of another
date for commencement of long service leave and
PathCentre may approve such substitution.
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j) (i) Notwithstanding the provisions contained in
this subclause where an employee was, im-
mediately prior to being employed by
PathCentre, employed in the service of the
public sector in Western Australia, that em-
ployee shall be entitled to long service leave
determined in the manner contained in this
subclause. Provided that the gap between em-
ployment by PathCentre and the previous
employment was no more than 1 week.

(ii) (aa) The pro rata portion of long service
leave to which the employee would
have been entitled to up to the date of
appointment shall be calculated in ac-
cordance with the provisions that
applied to the previous employment re-
ferred to. However in calculating that
period of pro rata long service leave,
any long service leave taken or any
benefit granted in lieu of any such long
service leave during that employment
shall be deducted from any long serv-
ice leave to which the employee may
become entitled to under this clause;

(bb) the balance of long service leave enti-
tlement of the employee shall be
calculated in accordance with the pro-
visions contained in this clause.

(iii) Nothing in this clause confers on any employee
previously employed in the public sector in
Western Australia any entitlement to a com-
plete period of long service leave that accrued
in the employee’s favour prior to the date on
which the employee commenced employment
in the public authority.

k) An employee who has elected to retire at or over the
age of 55 years and who will complete not less than
12 months continuous service before the date of re-
tirement may make application to take pro rata long
service leave before the date of retirement.

l) (i) A full time employee who, during a qualify-
ing period towards an entitlement of long
service leave was employed continuously on
both a full and part time basis may elect to
take a lesser period of long service leave cal-
culated by converting the part-time service to
equivalent full time service.

(ii) A full time employee who, during a qualify-
ing period towards an entitlement of long
service leave was employed continuously on
a part time basis may elect to take a lesser pe-
riod of long service leave calculated by
converting the part time service to equivalent
full time service.

10.4. Sick Leave
a) For the purposes of this clause “service” shall not

include:
i) any period exceeding 14 calendar days during

which an employee is absent on leave without
pay. In the case of leave without pay which
exceeds 14 calendar days, the entire period of
such leave without pay is excised in full;

ii) any period which exceeds 6 months in one
continuous period during which an employee
is absent on workers’ compensation. Provided
that only that portion of such continuous ab-
sence which exceeds 6 months shall not count
as “service”;

iii) any period which exceeds 3 months in one
continuous period during which an employee
is absent on sick leave without pay. Provided
that only that portion of such continuous ab-
sence which exceeds 3 months shall not count
as “service”.

b) In the case of personal illness or injury of an em-
ployee PathCentre shall grant the employee leave of
absence in accordance with the provisions contained
in this clause.

c) An employee applying for sick leave shall apply on
the form approved by PathCentre.

d) The basis for determining the entitlement to leave of
absence on the grounds of illness which an employee
may be granted shall be ascertained by crediting the
employee concerned with the following sick leave
credits, which shall be cumulative—

Leave on full pay
(Hours)

On date of appointment      45.6
On completion of 6 months
      continuous service      49.4
On completion of twelve months
      service and on the completion
      of each further period of
      twelve months service      95

e) Medical Certificate
i) An application for sick leave exceeding 2 con-

secutive working days shall be supported by
the certificate of a registered medical practi-
tioner or, when the nature of the illness consists
of a dental condition and the period of absence
does not exceed 5 consecutive working days,
by the certificate of a registered dentist.

ii) Where a medical certificate is required in ac-
cordance with 10.4 e) (i) such certificate
must—

a) be on the normal letterhead stationery
of the medical practitioner or dentist;
and

b) include the name of the employee to
whom it is issued; and

c) indicate the period during which the
employee is or was unfit to perform the
employee’s normal duties.

f) The number of days sick leave which may be granted
without production of the certificate required by 10.4
e) (i) shall not exceed, in the aggregate, 5 working
days in any one credit year.

g) Where an application for leave is supported by the
certificate of a registered medical practitioner, a fur-
ther certificate from a registered Medical Practitioner
nominated by the PathCentre may be required and if
that certificate does not confirm or substantially con-
firm the certificate of the medical practitioner, the
employee making the application for sick leave shall
pay the fee due to the nominated medical practitioner
in respect of the certificate.

h) Where PathCentre has occasion to doubt the cause
of illness or the reason for the absence PathCentre
may arrange for a registered medical practitioner to
visit and examine the employee or may direct the
employee to attend the registered medical practitioner
for examination. If the report of the medical practi-
tioner does not confirm that the employee is ill or if
the employee is not available for examination at the
time of the visit of the medical practitioner or if the
employee fails, without reasonable cause to attend
the medical practitioner when directed to do so, the
fee payable for the examination, appointment or visit
shall be paid by the employee.

i) Where an employee is ill during the period of an-
nual leave for a period of at least 7 consecutive
calendar days; or long service leave for a period of
at least 14 consecutive calendar days and produces
at the time or as soon as possible thereafter medical
evidence satisfactory to PathCentre that the em-
ployee is or was as a result of the illness confined to
the employee’s place of residence or a hospital,
PathCentre may grant sick leave for the period dur-
ing which the employee was so confined and
reinstate annual or long service leave equivalent to
the period of confinement.

j) An employee who is absent on leave without pay is
not eligible for sick leave during the currency of that
leave without pay.
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k) No sick leave shall be granted with pay if the illness
or injury has been caused by the misconduct of the
employee or in any case of absence from duty with-
out sufficient cause.

l) An employee, who has resigned and is subsequently
reappointed more than one week after resignation
shall for the purposes of this clause be regarded as a
new appointee as from the date of reappointment.

m) Where an employee who has been retired on medi-
cal grounds resumes duty, sick leave credits at the
date of retirement shall be reinstated.

n) Unfit for work
i) If PathCentre has reason to believe that an

employee is in such a state of health as to
render him a danger to fellow employees or
the public, PathCentre may require the em-
ployee to obtain and furnish a report as to the
employee’s condition from a registered medi-
cal practitioner or may require the employee
to submit him/herself for examination by a
medical practitioner nominated by PathCentre.
The fee for any such examination shall be paid
by PathCentre;

ii) Upon receipt of the medical report, PathCentre
may direct the employee to be absent from duty
for a specified period or, if already on leave of
absence, direct the employee to continue on
leave for a specified period. Such leave shall
be regarded as sick leave.

o) Infectious Diseases
i) Upon report by a registered medical practi-

tioner that, by reason of contact with a person
suffering from an infectious disease and
through the operation of restrictions imposed
by Commonwealth or State law in respect of
that disease, an employee is unable to attend
for duty, the employee concerned may be
granted sick leave or, at the option of the em-
ployee, the whole or any portion of the leave
may be deducted from accrued annual leave
or long service leave;

ii) Leave granted under 10.4 o) (i) shall not be
granted for any period beyond the earliest date
at which it would be practicable for the em-
ployee to resume duty, having regard to the
restrictions imposed by law.

p) Where an employee suffers a disability within the
meaning of Section 5 of the Workers’ Compensation
and Assistance Act 1981 which necessitates that the
employee be absent from duty, sick leave with pay
shall be granted to the extent of sick leave credits
held by the employee. In accordance with section
80(2) of the Workers’ Compensation and Assistance
Act 1981 where the claim for Workers’ Compensa-
tion is decided in favour of the employee sick leave
credits are to be reinstated and the period of absence
granted as sick leave without pay.

q) War Caused Illness
i) An employee who produces a certificate from

the Department of Veterans’ Affairs stating that
the employee suffers from war caused illness,
may be granted special sick leave credits of
15 working days per annum on full pay in re-
spect of that war caused illness. These credits
shall accumulate up to a maximum credit of
45 working days, and shall be recorded sepa-
rately to the employee’s normal sick leave
credits.

ii) Every application for sick leave for war caused
illness shall be supported by a certificate from
a registered medical practitioner as to the na-
ture of the illness.

r) Where an employee was, immediately prior to being
employed in the public authority, employed in the
service of the public service of Western Australia or
any other State body of Western Australia and the
period between the date when the employee ceased

previous employment and the date of commencing
employment in the public authority does not exceed
one week or such other period as approved by
PathCentre, PathCentre may credit that employee
additional sick leave credits up to those held at the
date the employee ceased previous employment.

10.5. Parental Leave
a) Definition

(i) “Employee” includes full time, part time, per-
manent and fixed term contract employees who
have 12 months continuous service prior to
applying for leave.

(ii) “Replacement Employee” is an employee spe-
cifically engaged to replace an employee
proceeding on parental leave.

b) Eligibility for Parental Leave
(i) An employee is entitled to a period of up to 52

weeks parental leave in respect of the birth of
a child to the employee or the employee’s
spouse/partner.

(ii) Where the employee applying for the leave is
the partner of a pregnant spouse one week
leave may be taken at the birth of the child
concurrently with parental leave taken by the
pregnant employee.

(iii) An employee adopting a child under the age
of 5 years shall be entitled to 3 weeks parental
leave at the placement of the child and a fur-
ther period of parental leave up to a maximum
of 52 weeks.

(iv) An employee seeking to adopt a child shall be
entitled to 2 days unpaid leave for the em-
ployee to attend interviews or examination
required for the adoption procedure. Employ-
ees working or residing outside the Perth
metropolitan area are entitled to an additional
days leave. The employee may take any ac-
crued annual leave entitlement in lieu of this
leave.

c) Other Leave Entitlements
(i) An employee proceeding on parental leave

may elect to utilise any accrued annual leave
or accrued long service leave for the whole or
part of the period of parental leave or extend
the period of parental leave with such leave.

(ii) An employee may extend the maximum pe-
riod of parental leave with a period of leave
without pay subject to PathCentre’s approval.

(iii) An employee on parental leave is not entitled
to paid sick leave and other paid absences ex-
cept where otherwise provided for in this
clause.

(iv) Where the pregnancy of an employee termi-
nates other than by the birth of a living child
then the employee shall be entitled to such
period of paid sick leave or unpaid leave for a
period certified as necessary by a registered
medical practitioner.

(v) Where a pregnant employee not on parental
leave suffers illness related to the employee’s
pregnancy or is required to undergo a preg-
nancy related medical procedure the employee
may take any paid sick leave to which the em-
ployee is entitled or such further unpaid leave
for a period certified as necessary by a regis-
tered medical practitioner.

(d) Notice and Variation
(i) The employee shall give not less than 4 week’s

notice in writing to PathCentre of the date the
employee proposes to commence parental
leave stating the period of leave to be taken.

(ii) An employee seeking to adopt a child shall
not be in breach of 10.5 as a consequence of
failure to give the stipulated period of notice,
if such failure is due to the requirement of the
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adoption agency to accept earlier or later place-
ment of a child, or other compelling
circumstances.

(iii) An employee proceeding on parental leave
may elect to take a shorter period of maternity
leave and may at any time during that period
of leave elect to reduce or extend the period
stated in the original application provided 4
weeks written notice is provided.

(e) Transfer to Safe Job
(i) Where illness or risks arising out of pregnancy

or hazards connected with the work assigned
to the employee make it inadvisable for the
employee to continue in her present duties,
PathCentre in consultation with a Medical
Practitioner shall modify the duties or the
employee may be transferred to a safe posi-
tion of the same classification until the
commencement of maternity leave.

(ii) If the transfer to a safe position is not practi-
cable, the employee may take leave for such
period as is certified necessary by a registered
medical practitioner.

(f) Replacement Employee
Prior to engaging a replacement employee PathCentre
shall inform the person of the temporary nature of
the employment and the entitlements relating to re-
turn to work of the employee on parental leave.

(g) Return to Work
(i) An employee shall confirm the intention to

return to work by notice in writing to
PathCentre not less than 4 weeks prior to the
expiration of the period of parental leave.

(ii) An employee on return from parental leave
shall be entitled to the position which the em-
ployee occupied immediately prior to
proceeding on parental leave. Where an em-
ployee was transferred to a safe job pursuant
to 10.5 the employee is entitled to return to
the position occupied immediately prior to the
transfer.

(iii) Where the position occupied by the employee
no longer exists the employee shall be enti-
tled to the position of the same classification
level with duties similar to that of the abol-
ished position.

(iv) An employee may return on a part-time basis
to the same position occupied prior to the com-
mencement of leave or to a different position
at the same classification level on a part-time
basis in accordance with the Part-time provi-
sions of this Agreement.

(v) An employee who has returned on a part-time
basis may revert to full time employment at
the same classification level within 2 years of
the recommencement of work.

(h) Effect of Leave on Employment Contract
(i) Fixed Term Contract

An employee employed for a fixed term con-
tract shall have the same entitlement to parental
leave, however the period of leave granted shall
not extend beyond the term of that contract.

(ii) Continuous Service
Absence on parental leave shall not break the
continuity of service of an employee but shall
not be taken into account in calculating the
period of service for any purpose under this
Agreement.

(iii) Termination of Employment
An employee on parental leave may terminate
employment at any time during the period of
leave by written notice in accordance with this
Agreement.
An employer shall not terminate the employ-
ment of an employee on the grounds of the

employee’s application for parental leave, or
absence on parental leave, but otherwise the
rights of the employer in relation to termina-
tion of employment are not affected.

10.6. Leave Without Pay
a) Where the employer is satisfied that there is suffi-

cient cause for doing so, the employer may grant an
employee leave of absence without pay for any pe-
riod provided that—

(i) the work of the employer is not inconven-
ienced; and

(ii) all other leave credits of the employee are ex-
hausted.

b) Any period that exceeds 2 weeks during which an
employee is on leave of absence without pay shall
not, for any purpose, be regarded as part of the pe-
riod of service of that employee.

c) Subject to the provisions of 10.6 a), the employer
may grant an employee who has been awarded a
sporting scholarship by the Australian Institute of
Sport, leave without pay. Leave without pay for this
purpose shall count as qualifying service for all pur-
poses except annual leave.

10.7. Study Leave
a) (i) Notwithstanding the provisions contained in

this clause, at the discretion of the employer
an employee may be granted time off with pay
for part-time study purposes.

(ii) Time off with pay may be granted where sub-
jects of approved courses are available during
normal working hours, or where approved
study by correspondence is undertaken, in re-
mote locations lacking the required educational
facilities.

(iii) External students based in remote locations,
who are obliged to attend educational institu-
tions for compulsory sessions during vacation
periods, may be granted time off with pay in-
cluding travelling time.

(iv) Employees shall be granted sufficient time off
with pay to travel to and sit for the examina-
tions of any approved course of study.

(v) In every case the approval of time off to at-
tend lectures and tutorials will be subject
to—

(aa) departmental convenience;
(bb) the course being undertaken on a

part-time basis;
(cc) employees undertaking an acceptable

formal study load in their own time;
(dd) employees making satisfactory

progress with their studies; and
(ee) the course being relevant to the employ-

ee’s career in PathCentre.
b) For the purposes of this clause—

(i) an acceptable part-time study load should be
regarded as not less than 5 hours per week of
formal tuition with at least half of the total
formal study commitment being undertaken
in the employee’s own time, except in special
cases such as where the employee is in the fi-
nal year of study and requires less time to
complete the course, or the employee is un-
dertaking the recommended part-time year or
stage and this does not entail 5 hours formal
study;

(ii) travelling time returning home after lectures
or tutorials is to be calculated as the excess
time taken to travel home from such classes,
compared with the time usually taken to travel
home from the employee’s normal place of
work.

c) Unless PathCentre otherwise approves, employees
shall not be granted more than 5 hours per week off
with pay.
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d) Time off with pay for those who have failed a unit or
units of study may be considered for one repeat year
only.

10.8.—Family Carers Leave
a) An employee may use a total of 38 hours per year of

his/her personal accrued sick leave to supervise the
convalescence of a family member, provided that
satisfactory documentation of the family member’s
illness is sighted by PathCentre.

b) In this clause ‘family member’ means a person who
is related to an employee by blood, marriage, affin-
ity, adoption and includes a person who is wholly or
mainly dependent upon, or is a member of the house-
hold of the employee.

c) The employee shall, wherever practicable, give
PathCentre notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee (where applica-
ble), the reasons for taking such leave and the estimated
length of absence. If it is not practicable for the em-
ployee to give prior notice of absence, the employee
shall notify PathCentre by telephone of such absence
at the first opportunity on the day of absence.

d) The employee shall, if required by PathCentre, es-
tablish by production of a medical certificate or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

e) Family Carers Leave is available on an hourly basis.
10.9.—Bereavement Leave

a) On the death of a person who is related to an em-
ployee by blood, marriage, affinity, adoption and
includes a person who is wholly or mainly depend-
ent upon, or is a member of the household of the
employee,
the employee is entitled to paid bereavement leave
of up to 2 days per bereavement.

b) The 2 days need not be consecutive.
c) Bereavement leave is not to be taken during a period

of any other kind of leave.
d) An employee who claims to be entitled to paid leave

under this Clause, is to provide to the employer, if so
requested by the employer, evidence that would sat-
isfy a reasonable person as to—

(i) the death that is the subject to the leave sought;
and

(ii) the relationship of the employee to the de-
ceased person.

10.10 Ceremonial/Cultural Leave
a) An employee covered by this agreement is entitled

to time off without loss of pay for tribal/ceremonial/
cultural purposes.

b) Such leave shall include leave to meet the employ-
ees’ customs, traditional law and to participate in
ceremonial and cultural activities.

c) Ceremonial/cultural leave may be taken as whole or
part days off. Each day or part thereof, shall be de-
ducted from annual leave entitlements.

d) The employer may request reasonable evidence of
the legitimate need for the employee to be allowed
time off.

e) Time off without pay may be granted by arrange-
ment between the employer and employee for tribal/
ceremonial/cultural purposes.

f) Ceremonial/cultural leave shall be available, but not
limited to Aboriginal and Torres Strait Islanders.

10.11.—Leave to Attend CSA Business
a) PathCentre shall grant paid leave during ordinary

working hours to an employee: who is required to
give evidence before any Industrial Tribunal;

10.12 Trade Union Training Leave
a) Subject to the provisions of this clause—

(i) PathCentre shall grant paid leave of absence
to employees who are nominated by the CSA

to attend short courses conducted by the Aus-
tralian Trade Union Training Authority.

(ii) Paid leave of absence shall also be granted to
attend similar courses or seminars as from time
to time approved by agreement between
PathCentre and the CSA.

b) An employee shall be granted up to a maximum of
five days paid leave per calendar year for trade un-
ion training or similar courses or seminars as
approved. However, leave of absence in excess of
five days and up to ten (10) days may be granted in
any one calendar year provided that the total leave
being granted in that year and in the subsequent year
does not exceed ten days.

c) (i) Leave of absence will be granted at the ordi-
nary rate of pay and shall not include shift
allowances, penalty rates or overtime.

(ii) Where a holiday as prescribed in Clause 10.2
-Public Holidays or rostered day off falls dur-
ing the duration of a course, a day off in lieu
of that day will not be granted.

(iii) Subject to 10.11 c) (i) shift workers attending
a course shall be deemed to have worked the
shifts they would have worked had leave not
been taken to attend the course.

d) The granting of leave pursuant to the provisions of
subclause 10.11 a) and 10.11 b) of this clause is sub-
ject to the operation of the organisation not being
unduly affected and to the convenience of the em-
ployer.

e) (i) Any application by an employee shall be sub-
mitted to the employer for approval at least
four weeks before the commencement of the
course, provided that the employer may agree
to a lesser period of notice.

(ii) All applications for leave shall be accompa-
nied by a statement from the Association
indicating that the employee has been nomi-
nated for the course. The application shall
provide details as to the subject, commence-
ment date, length of course, venue and the
authority which is conducting the course.

f) A qualifying period of 12 months in State Govern-
ment employment shall be served before an employee
is eligible to attend courses or seminars of more than
a half-day duration. PathCentre may, where special
circumstances exist, approve an application to attend
a course or seminar where an employee has less than
12 months Government service.

g) (i) PathCentre shall not be liable for any expenses
associated with an employee’s attendance at
trade union training courses.

(ii) Leave of absence granted under this clause
shall include any necessary travelling time in
normal working hours immediately before or
after the course.

10.13. Leave for Training with the Defence Force Reserve
a) Subject to PathCentre’s convenience, leave of ab-

sence may be granted by PathCentre to an employee
who is a volunteer member of the Defence Force
Reserves or the Cadet Force for the purpose of at-
tending a training camp, school, class or course of
instruction under the conditions contained in this
clause.

b) (i) In order to attend at a camp for annual con-
tinuous obligatory training, an employee may
be granted one period of not exceeding ten
working days on full pay in any period of 12
months commencing on and from July 1 in
each year.

(ii) If the Officer-in-Charge of a unit certifies that
it is essential for an employee to be at the camp
in an advance or rear party, a maximum of four
(4) extra days on full pay may be granted in a
12 month period.
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c) For attendance at one special school, class or course
of instructions—

(i) in addition to the leave granted under 10.12
a), a period not to exceed 16 calendar days in
any period of 12 months commencing on and
from July 1, in each year may be granted pro-
vided that the employer must be satisfied that
the leave required is for a special purpose and
not for a further routine camp;

(ii) this leave may, at the option of the employee,
be granted from annual recreation leave due;

(iii) if the leave is not taken from accrued annual
leave, salary during the period shall be at the
rate of difference between the normal remu-
neration of the employee and the defence force
payment to which the employee is entitled if
this does not exceed normal pay from the em-
ployer. In calculating the pay differential, pay
for Saturdays, Sundays, and public holidays
prescribed in Clause 10.2—Public Holidays
of this Agreement and special rostered days
off is to be excluded, and no account is to be
taken of the value of any board or lodging pro-
vided for the employee;

(iv) leave without pay shall be granted if the de-
fence force payments exceed the normal pay
of the employee.

d) (i) Application for leave of absence for the above
reasons shall, in all cases, be accompanied by
evidence of the necessity for attendance. At
the expiration of the leave of absence granted,
the employee shall furnish a certificate of at-
tendance to the employer. Where leave of
absence has been granted with pay at the rate
of difference between normal remuneration
and defence force payment, the employee shall
also furnish a detailed certificate of the de-
fence force payment received.

(ii) On written application, an employee shall be
paid salary in advance when proceeding on
such leave.

(iii) Where annual leave is not utilised for attend-
ance at a special school or course the period
shall be treated as leave without pay and then
adjusted for the pay differential when the cer-
tificate of attendance and payment is received.

11. Allowances
All allowances may be varied at anytime but at no time shall

they be less than the amounts instructed by The Department of
Productivity and Labour Relations unless agreed by the par-
ties.

11.1. District Allowance
a) An employee shall be paid a district allowance at the

standard rate prescribed in the table below, for the
PathCentre location in which the employees is lo-
cated.

PathCentre Locations Rate $pa PathCentre Locations Rate $pa
Esperance 660 Kalgoorlie 167
Meekatharra, Newman 1,106 Carnarvon 1,042
Karratha 2,586 Port Hedland 2,406

Tom Price, Exmouth, 2,196 Kununurra, Wyndham 2,684
Broome, Derby

b) An employee who has either—
(i) a spouse or

(ii) defacto spouse or
(iii) where there is no spouse or defacto spouse a

child or any other relative resident within the
State who rely on the employee for their sup-
port;

who does not receive a district or location allowance
of any kind shall be paid double the district allow-
ance prescribed in 11.1 a)

c) An employee who is employed on a part-time basis
shall be entitled to district allowance on a pro-rata
basis. The allowance shall be determined by calcu-
lating the hours worked by the employee as a

proportion of the full-time hours prescribed by this
Agreement. That proportion of the appropriate al-
lowance shall be payable to the employee.

11.2. Relocation Allowances
Relocation allowances may be paid to compensate an Em-

ployee who relocates from one town to another in the interests
of PathCentre.

An employee who is transferred solely at his or her own
request or on account of misconduct must bear the whole cost
of removal unless otherwise determined by PathCentre.

Should an employee resign prior to having completed 12
months service after relocation PathCentre may seek to re-
coup, on a pro rata costs basis, the relocation costs.

Relocation Allowances include—
• Utilities Allowance
• Property Allowance
• Removal Allowance
• Transfer Allowance

(a) Utilities Allowance
The Utilities Allowance covers all costs associated with—

(i) the installation of a telephone at the new residence
provided a telephone was installed at the previous
residence;

(ii) connection or re-connection of water, gas and elec-
tricity services at the employee’s new residence; and

(iii) redirection of mail to the new residence for no more
than 3 months.

PathCentre will reimburse actual expenses when the em-
ployee produces receipts or other documentation as required.

(b) Property Allowance
Property Allowance will be paid for expenses incurred in

the sale of the employees home in the previous locality and in
the purchases of a residence in the new locality provided that
at the date of the advice of transfer the employee—

• owned and occupied the residence; or
• was purchasing a residence under a contract of sale

providing for vacant possession; or
• was building a house for their own occupation when

completed.
Where the employee sells or purchases a residence jointly,

or in common with a person other than a spouse or dependant,
they are entitled to the proportion of the expenses for which
they are responsible.

Applications for Property Allowance must be supported with
appropriate evidence of expenses incurred. The expenses,
which will be covered by PathCentre, include—

Selling a Property
• 50% of a licensed Real Estate Agent’s commission

(as defined by the appropriate professional organi-
sation) or the cost of advertising if sold privately.

• settlement fees paid to a solicitor or settlement agent.
• fees and expenses for discharging a first mortgage.
• fees paid to the Registrar of Titles.

Buying a Property
• Settlement fees paid to a solicitor or settlement agent

or reasonable costs if the employee acts on their own
behalf.

• valuation fees for taking out a mortgage.
• Stamp Duty.
• fees paid to the Registrar of Titles.

(c) Removal Allowance
Removal allowance is for—

• the actual cost (including insurance) of moving
household furniture and effects up to a maximum of
35 cubic metres. PathCentre may approve larger vol-
umes in special cases.

• the reasonable actual cost of the employee and de-
pendants travelling to the new residence.

• accelerated depreciation for each occasion the em-
ployee is required to transport furniture and
household effects. The allowance paid will be $493
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if furniture is valued at $2,947 or more. PathCentre
will adjust this allowance in line with changes to rel-
evant depreciation costs.

• the costs associated with the sale or storage of furni-
ture if it is not required in the new location. Costs of
storage include insurance premiums and will be paid
for a maximum of 4 years. PathCentre may approve
payment for a longer period in special cases.

• transport of a motor vehicle to the new location.
• actual costs of transport, meals and accommodation

for the employee, their spouse and dependant family
members. Deductions are made for the normal liv-
ing expenses at the rates provided in 11.3 a). The
employee will also be allowed reasonable travel time
during work hours. Reasonable time will be as de-
termined by PathCentre for the particular location.

The employee must produce receipts for all sums claimed.
(d) Transfer Allowance
A Transfer Allowance will be provided to cover the cost of

accommodation for the employee and his/her family (where
appropriate) for up to 7 days while the employee’s furniture is
in transit, or if the new residence is unable to be occupied.
Deductions are made for normal living expenses. The 7 days
may be extended at the discretion of PathCentre in exceptional
circumstances. Payment is as provided for in the Meals and
Accommodation clause and deductions are at the rates pro-
vided at 11.3 a).

11.3. Meals and Accommodation
(a) Working Away From Base Location
PathCentre will cover the costs of providing meals and ac-

commodation when PathCentre requires the employee to stay
away from their headquarters overnight due to work require-
ments.

Where an overnight stay is involved the Supervisor will de-
termine the method of providing meals and accommodation
from the following options—

(i) PathCentre provides meals and accommodation
PathCentre pays for meals and accommodation in
hotel, motel, or in other accommodation with meals
provided. An Incidental Allowance is paid to the
employee at the rates provided in the table below.

Daily Allowance To Meet Incidental Expenses
WA—South of 26th South Latitude $8.15
WA—North of 26th South Latitude $10.50

(ii) PathCentre provides accommodation and the Em-
ployee provides meals
PathCentre pays for accommodation in hotel, motel
or other and pays Meal Allowance as follows—

A Meal Allowance as detailed in the table be-
low and Incidental Allowance as per 11.3 a)
(i) is paid to the employee.

Meal Allowance
WA—South of 26th South Latitude
Breakfast $10.20
Lunch $10.20
Evening Meal $25.45
WA—North of 26th South Latitude
Breakfast $12.50
Lunch $16.70
Evening Meal $24.25

(iii) The Employee provides meals and accommodation
The employee pays for all meals and accommoda-
tion in a hotel, motel or other accommodation and is
paid a meals and accommodation allowance at the
rates provided in the table below.

Accommodation Involving and Overnight Stay
in a Hotel or Motel

Location First 42 After 42
$ per day Days Days
Metropolitan 154.60 51.50
South of 26th South

Latitude 116.70 38.85

North of 26th South
Latitude

Broome 201.55 67.10
Carnarvon 149.20 49.70
 Derby 148.75 49.55
Exmouth 153.50 51.10
Karratha 232.25 77.35
Kununurra 161.00 53.60
Newman 204.00 68.00
Port Hedland 202.20 67.35
Tom Price 170.50 56.75
Wyndham 107.00 35.60

 (iv) Accommodation other than Hotel or Motel
Where the employee is fully responsible for accom-
modation and meals and other than hotel or motel
accommodation is utilised reimbursement shall be
in accordance with the rates prescribed in the table
below.

Accommodation Involving an overnight stay at
other than a Hotel or Motel

WA—South of 26th South Latitude $54.00
WA—North of 26th South Latitude $63.95
Interstate $63.95

(v) Work related travel beyond 50 kms from the base
location not involving an overnight stay
When an employee travels to a place outside a ra-
dius of 50 kms measured from the employee’s
headquarters, and the trip does not involve an over-
night stay away from headquarters, reimbursement
for all meals claimed shall be at the rates detailed in
table in 11.3 a) (ii).

(b) Payment for Part Days
If the employee is in a location other than their headquarters

for part of a day a portion of the relevant allowance , approved
by the supervisor, is paid as follows—

 Time Percentage Percentage
of Daily of Daily
Rate on Rate on
day of day of

Departure Return
Before 8:00 am 100% 0%
From 8:00 am to 1:00 pm 90% 10%
From 1:00 pm to 6:00 pm 75% 25%
After 6:00 pm 50% 50%

If travelling between 2 locations the time spent travelling
is counted as time in the destination.
Time spent travelling between the employee’s home and
a location is counted as time in the location.

(c) Payment During Weekends or Work Cycle Breaks
The allowances described in this clause continue during

weekends or work cycle breaks where the Employee remains
in the work location because PathCentre considers it is not
practical to return to the base location. The allowances cease
when PathCentre considers it is practical to return to the base
location and the Employee receives a Travel Allowance as
provided for in 11.4.

(d) Payment During Leave
During paid Sick Leave the allowances described in this

clause continue if the Employee remains in the work location
and cease if the Employee returns to their base location. The
allowances are not paid during Annual or Long Service Leave.

(e) Temporary Change to Base Location due to Acting Ar-
rangements

Where the employee is acting in a position with a base loca-
tion different from their substantive position, PathCentre will
pay for reasonable costs for meals and accommodation in ex-
cess of those the Employee would normally pay. The amount
to be paid will be agreed between PathCentre and the em-
ployee prior to commencing the acting arrangement. The agreed
arrangements will be confirmed in writing by PathCentre and
signed by the employee.

(f) If the actual expenses associated with approved travel
and accommodation exceed the allowances the employee may
claim the actual amount on production of the receipts.
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(g) PathCentre will reimburse other reasonable actual ex-
penses on the production of receipts.

11.4 Travel
(a) Travel on commencement and cessation
Where the employee is subject to relocation (as defined in

the Relocation clause) and they commence or cease employ-
ment PathCentre pays the costs of transport between the base
location and Perth or an equivalent alternative location as
agreed by PathCentre.

For all other employees transport costs are not paid on com-
mencement or cessation of employment unless PathCentre
agrees it in writing prior to starting work.

All travel is in the employee’s time and is unpaid.
(b) Work Related Travel
Work related travel includes—

• travel while working;
• travel to a distant location at the beginning or end of

a period of duty, other work related travel as agreed
by PathCentre.

(c) PathCentre pays the cost of work related transport. Ar-
rangements for payment of travel time are as follows—

(i) the employee is paid at ordinary rates up to a maxi-
mum of 8 hours for travel between the employee’s
base location and work destination on a non-work
day.

(ii) travel time outside the employee’s normal work hours
on a work day is not paid.

(d) Travel for Rest and Recreation
Where the nature and location of the work requires the Em-

ployee to live away from their base location, PathCentre will
contribute to the cost of transport for rest and recreation dur-
ing weekends or work cycle breaks as follows—

(i) Where it is practical to Return on Weekends or Work
Cycle Breaks
Where PathCentre considers it is practical for the
employee to return to their base location each week-
end or work cycle break the employee may travel in
their own time and be paid a Travel Allowance ac-
cording to the following table.

PathCentre Locations Amount PathCentre Locations Amount
Paid Paid

Northam, Pinjarra 14.00 Newman 102.00
Bunbury, Collie, 25.00 Exmouth 107.50
Busselton, Narrogin,

Merredin 37.50 Karratha, Tom Price 124.00
Katanning, Manjimup 49.00 Port Hedland 129.50
Geraldton Albany 59.50 Broome 162.50
Kalgoorlie 68.00 Derby 173.50
Meekatharra 80.00 Kununurra, Wyndham 234.00
Esperance 85.50 Any other area As
Carnarvon 91.00 determined

by PathCentre

The full Travel Allowance is paid when the employee
arranges transport between their base and work lo-
cation at their own cost. Half the Travel Allowance
is paid where PathCentre provides transport between
the base and work location whether or not the Em-
ployee uses the transport provided.
If the Employee chooses to remain in the work loca-
tion the Travel Allowance is still paid but any
allowances provided for in the Meals and Accom-
modation clause cease.

(ii) Where it is Not Practical to Return on Weekends or
Work Cycle Breaks
Where PathCentre considers it is not practical to re-
turn to the base location each weekend or work cycle
break, arrangements for timing for travel back to the
base location and payment for travel time will be
negotiated between PathCentre and the employee at
the beginning of each such job. Generally PathCentre
will not require the employee to be away from their
base location for longer than 6 consecutive weeks.
However this may be extended to 8 weeks if the full
job will be completed in that time.
PathCentre will pay the cost of transport back to the
base location at the agreed times.

The employee may request travel to a location other
than their base location. PathCentre may approve this
provided costs to PathCentre do not exceed the cost
of travel to the base location.

(g) Travel When Acting in a Different Location
Where the employee is acting in a position with a base loca-

tion different from their substantive position, arrangements
for payment of transport costs and travel time to the substan-
tive base location will be negotiated between PathCentre and
the employee prior to the commencement of the acting arrange-
ment. PathCentre will not pay for travel if PathCentre has
contributed to the cost of moving the employee’s family with
them to the new location.

(h) Travel for Training and Development and Interviews
Where the Employee is required to travel for the purposes

of training and development or for job interviews arrangements
for payment of transport costs and travel time will be negoti-
ated between PathCentre and the Employee prior to travel
taking place.

(i) Payment of Transport Costs
PathCentre may cover transport costs by—

(i) providing PathCentre transport; or
(ii) providing the costs of fares on public transport; or

(iii) authorising the employee to use their own vehicle
and reimbursing transport costs by paying a Motor
Vehicle Allowance at the rates provided in 11.7. These
rates are paid in full for work related travel and are
paid at half rates for all other travel covered by this
clause and for travel for relocation under the Relo-
cation’s clause.

Where Motor Vehicle Allowance is paid the maximum re-
imbursement will not exceed the total cost of public transport
for the employee and any passengers who are entitled to pay-
ment of transport costs by PathCentre.

(j) Reimbursement of expenses shall not be suspended should
an employee become ill whilst travelling and the employee
continues to incur accommodation, meal and incidental ex-
penses.

11.5. Protective Clothing
An employee engaged on work, which requires the provi-

sion of protective clothing, shall be—
(a) provided with the requisite protective clothing, with

the laundering costs for such protective clothing be-
ing at the expense of PathCentre; or

(b) provided with an annual allowance, as agreed be-
tween the CSA and PathCentre, which shall
incorporate the cost of purchase and laundry of the
requisite protective clothing.

Provided that nothing contained in this clause shall affect
the obligations of PathCentre to provide clothing pursuant to
the Occupational Health, Safety and Welfare Act 1984.

11.6. Relieving Allowance
(a) An employee who is required to take up duty away from

headquarters on relief duty or to perform special duty, and
necessarily resides temporarily away from the employee’s usual
place of residence, shall be entitled to a Commuted Relieving
Allowance as follows, provided that—

(i) If PathCentre provides, or can provide, accommo-
dation and all meals free of charge to the employee
PathCentre will pay an allowance of $15 per day.

(a) As part of arrangement 11.6 a) i) an employee
may choose to purchase meals outside this ar-
rangement, and with production of receipts,
will be reimbursed up to a total of $20 for all
meals purchased within each 7 day period.

(ii) If PathCentre provides, or can provide, accommo-
dation, but some or all of the meals are not provided
free of charge, PathCentre will pay a Commuted
Relieving Allowance of $25 per day.

(iii) If PathCentre provides, or can provide accommoda-
tion and meals, but it is further than 2 km from the
Hospital or where the meals are provided PathCentre
will pay a Commuted Relieving Allowance of $25
per day.
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(b) Reimbursement of expenses shall not be suspended should
an employee become ill whilst on relief duty, provided leave
for the period of such illness is approved in accordance with
the provisions of Clause 10.4—Sick Leave of this Agreement
and the employee continues to incur accommodation, meal
and incidental expenses.

(c) When an employee, who is required to relieve or per-
form special duties in accordance with 11.6 a) is authorised by
the employer to travel to the new locality in the employee’s
own motor vehicle such employee shall be reimbursed for the
return journey as follows—

(i) An employee who is required to supply and main-
tain a motor vehicle as a term of employment for the
period of relieving or special duties shall be reim-
bursed the appropriate rate prescribed by Clause
11.7—Motor Vehicle Allowance of this Agreement
for the distance necessarily travelled.

(ii) Where the employee will not be required to main-
tain a motor vehicle for the performance of the
relieving or special duties reimbursement shall be
on the basis of one half of the appropriate rate pre-
scribed by Clause 11.7—Motor Vehicle Allowance
of this Agreement. Provided that the maximum
amount of reimbursement shall not exceed the cost
of the fare by public conveyance which otherwise
would be utilised for such return journey.

(d) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred, an appropriate rate of reimbursement shall be
determined by the employer.

(e) The provisions of Clause 11.4.—Travelling Allowance
of this Agreement shall not operate concurrently with the pro-
visions of this clause to permit an employee to be paid
allowances in respect of both travelling and relieving expenses
for the same period: Provided that where an employee is re-
quired to travel on official business which involves an overnight
stay away from the employee’s temporary headquarters the
employer may extend the periods specified in 11.3 a) (iii) by
the time spent in travelling.

(f) An employee who is directed to relieve another employee
or to perform special duty away from the employee’s usual
headquarters and is not required to reside temporarily away
from the employee’s usual place of residence shall, if the em-
ployee is not in receipt of a higher duties or special allowance
for such work, be reimbursed the amount of additional fares
paid in travelling by public transport to and from the place of
temporary duty.

(g) A Reliever will be deemed to reside in Perth unless there
is an agreement in writing from PathCentre to agree they will
be based in another location.

11.7. Motor Vehicle Allowance
An employee who is not required to supply and maintain a

motor vehicle but when requested by the employer voluntar-
ily consents to use their own vehicle for travelling on official
business shall be reimbursed in accordance with the appropri-
ate rates set below.

Area/Rate Cents/Km Engine Size in CC
Under Over 1,600- Motor
 1,600  2,600 2,600  Cycle

Metropolitan Area 37.9 49.5 43.5 17.1
South West Land Division 38.9 50.5 44.6 17.1
North of 23.5 South Lat 43.5 56.2 50.0 17.1
Rest of State 40.0 52.2 46.0 17.1
11.8 Medical Terminology Allowance
A Medical Typist or Medical Secretary shall be paid a medi-

cal terminology allowance of $1,000 pa in fortnightly
instalments.

For the purpose of this subclause Medical Typist and Medi-
cal Secretary shall mean those employees classified on a
classification equivalent to Level 1, 2 who spend at least 50%
of their time typing from tapes, shorthand and or Doctor’s
notes of case histories, summaries, reports or similar material
involving a broad range of medical terminology.

11.9 Mortuary Staff Allowance
This allowance shall apply to all Laboratory Technicians and

Assistants employed on mortuary duties.

These officers shall be granted an allowance of $1,293 pa,
payable by fortnightly instalments.

This allowance is compensation for the following matters—
(i) the disabilities involved in the handling of and au-

topsy work associated with decomposed, obnoxious,
vermin infested and infected bodies; and

(ii) the need to perform work in refrigerated and other
low temperature storage areas of the Mortuary.

12.—TIME AND SALARIES RECORD
(a) PathCentre shall keep or cause to be kept an accurate

record showing—
(i) the name of each employee;

(ii) the nature of the work performed;
(iii) the hours worked each day;
(iv) the salary, allowances and overtime paid to each em-

ployee;
(v) whether the employee does not wish his or her records

to be made available to the CSA if requested.
(b) PathCentre maintains a personal file on each employee

and subject to the PathCentre’s convenience, the employee
shall be entitled to examine all material maintained on that
file and take photocopies of such material.

(c) The time and salary record shall on demand be produced
for inspection by the General Secretary or duly accredited of-
ficial of the CSA during PathCentre’s usual office hours and
when necessary the duly accredited official of the CSA may
take a copy of the record.

(i) The CSA shall—
(aa) give prior notification to PathCentre on when

it proposes to inspect the record;
(bb) not conduct interviews during normal work-

ing hours in circumstances which will result
in PathCentre’s business being unduly inter-
rupted or otherwise hampered; and

(cc) treat with confidentiality any information ob-
tained from time and salary records.

(ii) PathCentre’s office shall be deemed to be a conven-
ient place for the purposes of inspecting records and
if for any reason the time and salary record is not
available when the duly accredited official of the CSA
calls to inspect it, the record will be made available
for inspection at a mutually convenient time at the
PathCentre’s office.

13.—WITNESS AND JURY SERVICE
Witness
(a) An employee subpoenaed or called as a witness to give

evidence in any proceeding shall as soon as practicable notify
their manager/supervisor who shall notify PathCentre.

(b) Where an employee is subpoenaed or called as a witness
to give evidence in an official capacity that employee shall be
granted by PathCentre leave of absence with pay, but only for
such period as is required to enable the employee to carry out
duties related to being a witness. If the employee is on any
form of paid leave, the leave involved in being a witness will
be reinstated, subject to the satisfaction of PathCentre. The
employee is not entitled to retain any witness fee but shall pay
all fees received to PathCentre. The receipt for such payment
with a voucher showing the amount of fees received shall be
forwarded to PathCentre.

(c) An employee subpoenaed or called as a witness to give
evidence in an official capacity shall, in the event of non-pay-
ment of the proper witness fees or travelling expenses as soon
as practicable after the default, notify PathCentre.

(d) An employee subpoenaed or called as a witness on be-
half of the Crown, not in an official capacity shall be granted
leave with full pay entitlements. If the employee is on any
form of paid leave, this leave shall not be reinstated as such
witness service is deemed to be part of the employee’s civic
duty. The employee is not entitled to retain any witness fees
but shall pay all fees received to PathCentre.

(e) An employee subpoenaed or called as a witness under
any other circumstances other than specified in 13 b) or d)
shall be granted leave of absence without pay except when the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 339979 W.A.I.G.

employee makes an application to clear accrued leave in ac-
cordance with award provisions.

Jury
(f) An employee required to serve on a jury shall as soon as

practicable after being summoned to serve, notify the supervi-
sor/manager who shall notify PathCentre.

(g) An employee required to serve on a jury shall be granted
by PathCentre leave of absence on full pay, but only for such
period as is required to enable the employee to carry out du-
ties as a juror.

(h) An employee granted leave of absence on full pay as
prescribed in 13 f) is not entitled to retain any juror’s fees but
shall pay all fees received to PathCentre. The receipt for such
payment shall be forwarded with a voucher showing the amount
of jurors fees received to PathCentre.

14.—RIGHT OF ENTRY
Consistent with the terms of the Labour Relations Legisla-

tion Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial
Relations Act, a representative of the Union shall not exercise
the rights under this clause with respect to entering any part of
the premises of the employer unless the employer is the em-
ployer, or former employer of a member of the Union.

The General Secretary of the CSA or a duly authorised rep-
resentative shall on notification to PathCentre have the right
to enter PathCentre’s premises during working hours, includ-
ing meal breaks, for the purpose of discussing with members
of the CSA and other interested employees covered by this
Agreement, the legitimate business of the CSA or for the pur-
pose of investigating complaints concerning the application
of this Agreement, but shall in no way unduly interfere with
the work of employees.

15.—SALARY PACKAGING
(1) An employee may, by arrangement with the employer,

enter into a salary packaging arrangement in accordance with
the WA Health Industry’s salary packaging arrangement or any
similar salary packaging arrangement offered by the employer.

(2) Salary packaging is an arrangement whereby the entitle-
ments under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be reduced
by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

(4) The TEC for the purposes of salary packaging, is calcu-
lated by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading, com-

muted overtime allowances;
(c) Non cash benefits, eg superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid;

and
(e) Any variable components, eg performance based in-

centives (where they exist).
(5) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(6) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(7) The Parties agree that for the purposes of this provision,
salary related allowances will be calculated on the basis of the
salaries expressed in Schedule A of this Agreement prior to
entering into any salary packaging arrangement.

(8) The salary packaging arrangement must also comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(9) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.

(10) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

(11) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(12) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee.

(13) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the Western
Australian Industrial Relations Commission.

16.—SCOPE
This Agreement shall apply to those members eligible for

membership of the CSA save for those employees eligible for
membership of the AMA  (The Western Australian Branch of
the Australian Medical Association Incorporated).

SCHEDULE A
SALARIES
SALARY SCALE – PATHCENTRE ENTERPRISE

AGREEMENT 1999 (3% on registration)
Employees Scale Annual Rate F/N Rate
LEVEL 1 – U/17 YRS 12,455 477.51
17 YRS 14,557 558.10
18 YRS 16,980 650.99
19 YRS 19,655 753.55
20 YRS 22,072 846.21
21 YRS/1st YR 24,246 929.56
2ND YR 24,993 958.20
3RD YR 25,740 986.84
4TH YR 26,480 1015.21
5TH YR 27,753 1064.01
6TH YR 29,026 1112.82
7TH YR 30,300 1161.66
LEVEL 2 – 1ST YR 31,351 1201.96
2ND YR 32,157 1232.86
3RD YR 33,003 1265.29
4TH YR 33,897 1299.57
5TH YR 34,834 1335.49
LEVEL 3 – 1ST YR 36,120 1384.79
2ND YR 37,122 1423.21
3RD YR 38,155 1462.81
4TH YR 39,216 1503.49
LEVEL 4 – 1ST YR 40,672 1559.31
2ND YR 41,812 1603.02
3RD YR 42,985 1647.99
LEVEL 5 – 1ST YR 45,243 1734.56
2ND YR 46,770 1793.10
3RD YR 48,356 1853.91
4TH YR 50,003 1917.05
LEVEL 6 – 1ST YR 52,649 2018.49
2ND YR 54,450 2087.54
3RD YR 56,313 2158.97
4TH YR 58,302 2235.22
LEVEL 6(c)—1ST YR 52,649 2018.49
2ND YR 54,450 2087.54
LEVEL 7 – 1ST YR 61,351 2352.12
2ND YR 63,460 2432.97
3RD YR 65,757 2521.04
LEVEL 8 – 1ST YR 69,489 2664.12
2ND YR 72,161 2766.56
3RD YR 75,475 2893.61
LEVEL 8(c)—1ST YR 69,489 2664.12
LEVEL 9 – 1ST YR 79,613 3052.26
2ND YR 82,410 3159.49
3RD YR 85,599 3281.75
CLASS 1 90,423 3466.70
CLASS 1½ 92,834 3559.14
CLASS 2 95,246 3651.61
CLASS 2½ 97,655 3743.97
CLASS 3 100,066 3836.40
CLASS 3½ 102,477 3928.84
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Employees Scale Annual Rate F/N Rate
CLASS 4 104,889 4021.31
LEVEL 2/3 – 1ST YR 31,351 1201.96
2ND YR 32,157 1232.86
3RD YR 33,003 1265.29
4TH YR 33,897 1299.57
5TH YR 34,834 1335.49
6TH YR 36,120 1384.79
7TH YR 37,122 1423.21
8TH YR 38,155 1462.81
9TH YR 39,216 1503.49
LEVEL 2/4 – 1ST YR 31,351 1201.96
2ND YR 33,003 1265.29
3RD YR 34,834 1335.49
4TH YR 37,122 1423.21
5TH YR 40,672 1559.31
6TH YR 42,985 1647.99

SCHEDULE B

Productivity Improving Initiatives
Initiatives
The objectives of this Agreement are to increase productiv-

ity and build a better workplace within PathCentre.  The Parties
agree to develop and implement the following initiatives—

Customer Focussed Services
Flexible Work Programs
Recognition And Reward
PERFORMANCE MEASUREMENT
PRODUCTIVITY
A Productivity model was developed during the term of the

previous agreement and endorsed by CSCLR in June 1998.
The first tier of the process, the Total Factor Productivity Model
(TFP), was adopted and introduced.  The Parties agree that the
TFP model is only one indicator of productivity and will need
to be further developed to adapt it to the changing nature of
PathCentre operations.  The Parties are committed to working
together to refine the model to ensure it accurately reflects
PathCentre’s performance, including employee contributions.

INDICATORS
The second stage of the process involved the development

of Key Performance Indicators (KPIs) at the team level within
five years.  Some preliminary work has been commenced on
KPIs and during the life of this Agreement the Parties agree to
continue the process of developing team-based indicators
across PathCentre.

MILESTONES
The Parties to this agreement have agreed to milestone pay-

ments based on genuine commitment to improving productivity
and to specifically undertaking the following—

Milestone 1—
The achievement of specific quality and service initia-
tives by 30 June 2000.
Improvement of efficiency indicators by 30 June 2000.
Development of KPIs for at least two of the major divi-
sions of PathCentre.

Milestone 2—
Based on—

• Achievement of service level initiative targets by 30
June 2001; and

• Completing the development of Key Performance
Indicators across PathCentre.

SCHEDULE C

Number of Employees
The number of PathCentre employees covered under the

scope of this Agreement is 550.

SCHEDULE D

Level of Service
Turnaround Times To Be Achieved

For the Tests listed below, the turn around time measured
from the time the sample is received at CRA, to the time the
result is available, shall be less than ninety minutes in accord-
ance with the agreed performance measurement in Part 2 of
this Agreement.

Fbc
INR
UE
LFT
Bs
Arterial Blood Gases
Monitoring will occur Monday to Saturday between 7 am

and 7 pm.
Samples delayed due to factors genuinely outside the con-

trol of laboratory staff shall be deleted from the evaluation (eg
computer breakdown, vacuum tube malfunction).

SCHEDULE E

LEVEL OF SERVICE TO RURAL AREAS

Return of Results to Rural Areas To Be Achieved
For the key tests listed below referred from rural centres,

the results will be available in the branch laboratory by 9am
for those samples received at PathCentre, Nedlands by 12
midnight, the evening prior in accordance with the agreed per-
formance measurement in Part 2.2 (c) of this Agreement.

Cholesterol Thyroid Function
Triglycerides Prostatic Specific Antigen
High Density Lipoproteins Gentamicin
Uric Acid Tobramycin
C3 & C4 Valproic Acid
Total IGA, IGG, IGM Carbamazepine
Digoxin Dilantin
Iron

Transferrin
Ferritin
Monitoring will occur Monday to Saturday.
Samples delayed due to factors genuinely outside the con-

trol of laboratory staff shall be deleted from the evaluation (eg
computer breakdown, transport delays).

SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories

Signed for and on behalf of the
CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED by—
(Signed Dave Robinson) Common Seal
DAVE ROBINSON
GENERAL SECRETARY
Date: 19.10.99

Signed for and on behalf of
THE BOARD OF THE WESTERN
AUSTRALIAN CENTRE FOR
PATHOLOGY AND MEDICAL
RESEARCH by—
(Signed Dr Keith B. Shilkin)
DR KEITH B SHILKIN
CHIEF EXECUTIVE OFFICER Date: 19.10.99
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AWARDS/AGREEMENTS—
Variation of—

AGED AND DISABLED PERSONS HOSTELS
AWARD, 1987.
No. A 6 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Anglican Homes for Aged (Inc.)
and Others.

No. 885 of 1999.

Aged and Disabled Persons Hostels Award, 1987.
No. A 6 of 1987.

4 November 1999.
Order.

HAVING heard Mr N. Whitehead on behalf of the applicant
and Ms M. Khune on behalf of Brightwater Care Group, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, and by consent, hereby orders—

THAT the Aged and Disabled Persons Hostels Award,
1987 be varied in accordance with the following sched-
ule and that such variation shall have effect from the first
pay period commencing on or after the 4th day of Novem-
ber 1999.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 18.—Wages: Delete subclause (3) of this clause

and insert in lieu thereof the following—
(3) The ordinary wages of any employee other than a

supervisor or assistant supervisor placed in charge
of three or more employees shall be increased by
$15.95 per week.

2. Clause 27.—Call Allowance: Delete Clause 27 and insert
in lieu thereof the following—

27.—CALL ALLOWANCE
(1) An employee who resides at the hostel and who is

required to remain available for call during their off-
duty period, shall be paid at the rate of $5.30 per
hour for each hour spent on call.

(2) This payment shall include the first hour of call out
or the first two call outs whichever comes first.

(3) Call outs (after the first hour or the first 2 call outs
whichever comes first) to be paid at a minimum of
30 minutes provided that payment is not made twice
for the same period.

(4) Call outs (after the first hour or the first 2 call outs
whichever comes first) shall be paid at overtime rates.

(5) On-Call shifts shall be of no more than 12 hours du-
ration (or 14 hours if the hostel is the worker’s
principle place of residence).

3. Schedule A—Parties to the Award: Delete the words “The
Federated Miscellaneous Workers’ Union of Australia, W.A.
Branch” and insert in lieu thereof the following:

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch.

AWU UXO UNIT AWARD 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Commissioner of Police

and

The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers.

No. 697 of 1999.

COMMISSIONER J F GREGOR.

19 October 1999.

Order.
WHEREAS in 1985, the Westralian Australian Police Service
assumed the role of searching for unexploded ordnance due to
the withdrawal of this service by a Unit of the Australian
Defence Force; and

WHEREAS an Award known as the AWU UXO Unit Award
1996, was issued in 1997 to formalise the employment condi-
tions of those engaged in the search for unexploded ordnance;
and

WHEREAS the function of searching for unexploded ord-
nance was transferred from the West Australian Police Service
to the Fire and Emergency Services Authority of Western
Australian from 1 March 1999; and

WHEREAS the Western Australian Police Service has no
further involvement in the function of searching for unexploded
ordnance within the State of Western Australian and the said
service now seeks removal as a named party to the AWU UXO
Unit Award 1996, (No. A4 of 1996); and

WHEREAS as a proceeding conducted on 13 September
1999, Mr D Ferguson intervening on behalf of the Chief
Executive of the Fire and Emergency Services Authority of
Western Australian sought joiner to the said Award; and

WHEREAS after hearing Mr D Eacott on behalf of the
Commissioner of Police, and Mr M Llewellyn on behalf of
the Australian Workers’ Union West Australian Branch,
Industrial Union of Workers, the Commission has decided to
vary the AWU UXO Unit Award 1996, No. A4 of 1996, by
amending Clause 3.—Definition and Clause 4.—Application
are to reflect the change of Employer from the Commissioner
of the West Australian Police Service to the Executive Officer
of the Fire and Emergency Services Authority;

NOW THEREFORE having heard Mr D Eacott on behalf
of the Commissioner of Police, Mr D Ferguson on behalf of
the Chief Executive of the Fire and Emergency Services
Authority of Western Australia and Mr M Llewellyn on be-
half of the Australian Workers Union and pursuant to the
powers vested in it by the Industrial Relations Act, 1979 the
Commission hereby orders by consent—

THAT the AWU UXO Unit Award 1996 be varied in
accordance with the following Schedule and that such
variation shall have effect on and from 13 September 1999.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 3.—Definition:

A. Delete subclause (1) of this Clause and insert the
following in lieu thereof—

(1) “Employer”—means the Chief Executive, Fire
and Emergency Services Authority (or succes-
sor).

B. Delete subclause (4) of this Clause and insert the
following in lieu thereof—

(4) “UXO Unit”—means Unexploded Ordnance
Unit of the Fire and Emergency Services
Authority.

2. Clause 4.—Application: Delete this Clause and insert the
following in lieu thereof—

This Award applies to the Chief Executive Officer of the
Fire and Emergency Services Authority and employees
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in the UXO Unit of the Fire and Emergency Sevices
Authority who are eligible to be members of The
Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

BAG, SACK AND TEXTILE AWARD.
No. 3 of 1960.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Joyce Bros W.A. Pty Ltd and Others.

No. 889 of 1999.

Bag, Sack and Textile Award.

No. 3 of 1960.

4 November 1999.

Order.
HAVING heard Mr N. Whitehead on behalf of the applicant
and there being no appearance on behalf of the respondents,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the Bag, Sack and Textile Award be varied in
accordance with the following schedule and that such
variation shall have effect from the first pay period com-
mencing on or after the 4th day of November 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 23.—Extra Rates:  Delete this clause and insert in

lieu thereof the following—
Any worker required to repair canvas goods of all de-

scriptions which are of an unusually dirty or offensive
nature shall be paid 27 cents per hour in addition to the
ordinary rate.

2. Clause 25.—Wages:  Delete subclause (5) of this clause
and insert in lieu thereof the following—

(5) Leading Hands:  Any employee placed by the em-
ployer in charge of other employees shall be paid the
following rates in addition to their ordinary rate of
wage—

Per Week
$

In charge of 1 - 5 employees 19.00
In charge of 6 - 10 employees 29.20
In charge of 11 or more employees 37.50

3. Clause 25.—Wages: Delete paragraph (a) of subclause
(6) of this clause and insert in lieu thereof the following—

(a) Where an employer does not provide a tradesperson
or an apprentice with the tools ordinarily required
by that tradesperson or apprentice in the perform-
ance of their work as a tradesperson or apprentice
the employer shall pay tool allowance of—

(i) $8.85 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of

$9.35 being the percentage which appears
against his/her year of apprenticeship in
subclause (4) of this clause.
for the purpose of such tradesperson or ap-
prentice supplying and maintaining tools
ordinarily required in the performance of his/
her work as a tradesperson or apprentice.

4. Schedule A—Parties to the Award: Delete the words “The
Federated Miscellaneous Workers’ Union of Australia, W.A.
Branch” and insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch.

BUILDING TRADES (GOLDMINING INDUSTRY)
AWARD.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia—

Western Australian Branch

and

Western Mining Corporation Ltd and Others.

No. 559 of 1996.

Building Trades (Goldmining Industry) Award.

3 November 1999.

Order.
HAVING heard Ms J L Harrison on behalf of the Applicant
and Mr R H Gifford on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, and by consent, hereby orders—

THAT the Building Trades (Goldmining Industry)
Award as amended be varied in accordance with the
following schedule and that such variations shall have
effect on and from the first pay period on or after the
29th day of October 1999.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete “Schedule A.—Appli-

cants” “Schedule B.—Respondents” and “Schedule
C.—Parties to the Award” from this clause and insert in lieu
thereof the following—

Schedule A.—Respondents
Schedule B.—Parties to the Award

2. Clause 9.—Wages—
A. Delete subclause (1) of this clause and insert in lieu

thereof the following—
(1) Rate per 38 hour week Base Rate Supplementary Arbitrated Safety

Payment Net Adjustment
(a) Bricklayer 365.20 52.10 60.00
(b) Carpenter and Joiner 365.20 52.10 60.00
(c) Painter 365.20 52.10 60.00
(d) Plumber 365.20 52.10 60.00

The rates of pay in this award include six arbitrated safety
net adjustments totalling $60.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage
Decision, the November 1997 State Wage Decision, June 1998
State Wage Decision and July 1999 State Wage Decision.

The rates of pay in this award include the $12 per week or
$10 per week arbitrated safety net adjustments payable from
the beginning of the first pay period on or after 1st August,
1999.

The arbitrated safety net adjustments shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rate
prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.
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Increases made under State Wage Case Principles prior to
July 1999, except those resulting from enterprise agreements,
are not to be used to offset the adult minimum wage.

B. Subclause (2) Tool Allowance—
I. Delete the amount of “1.85” in paragraph (a)

of this subclause and insert “19.10” in lieu
thereof.

II. Delete the amount of “0.50” in paragraph (b)
of this subclause and insert “4.70” in lieu
thereof.

3. Clause 12.—Leading Hands: Delete the amounts $13.60,
$20.50 and $26.60 from this clause and insert in lieu thereof
$15.30, $23.00 and $29.90

4. Clause 13.—Special Rates and Provisions—
A. Subclause (1) (Disabilities Allowance): Delete the

amount of $1.65 from this subclause and insert in
lieu thereof $1.85.

B. Subclause (2) (Wet and Dusty Places): Delete the
amount of seven cents from this subclause and insert
in lieu thereof eight cents.

C. Subclause (3) (Excessively Dirty Work): Delete the
amount of seven cents from this subclause and insert
in lieu thereof eight cents.

D. Subclause (4) (Winder Rums and Head Frame
Wheels): Delete the amount of seven cents from this
subclause and insert in lieu thereof eight cents.

E. Subclause (5) (Sulphur Dioxide Towers): Delete the
amount of seven cents from this subclause and insert
in lieu thereof eight cents.

F. Subclause (6) (Boat Type and Swinging Scaffold):
Delete the amount of seven cents from this subclause
and insert in lieu thereof eight cents.

G. Subclause (7) (Heat Money)—
I. Paragraph (a): Delete the amount of four cents

from this paragraph and insert in lieu thereof
five cents.

II. Paragraph (b), Subparagraph (i): Delete the
amount of seven cents from this subclause and
insert in lieu thereof eight cents.

H. Subclause (16) (Plumbers on Sewerage Work): De-
lete the amount of thirty five cents from this subclause
and insert in lieu thereof forty cents.

5. Clause 14.—District Allowance: Insert subclause (4) as
follows—

(4) From and after the 29th October 1999 there be liberty
to apply to review this provision of this clause in-
cluding the quantum of the allowance prescribed in
this clause.

6. Clause 17.—Overtime: In subclause (6) of this clause,
delete the amount of 77 cents from this clause and insert in
lieu thereof $8.00.

7. Schedule A.—Applicants: Delete this Schedule.
8. Schedule B—Respondents: Delete the title of this sched-

ule and insert in lieu thereof—

SCHEDULE A—RESPONDENTS
9. Schedule C.—Parties to the Award—

A. Delete the title of this schedule and insert in lieu
thereof—

SCHEDULE B—PARTIES TO THE AWARD
B. Following the heading “Union Parties to the Award”

in this Schedule, delete the words “The Operative
Painters’ and Decorators’ Union of Australia, West
Australian Branch, Union of Workers” and insert in
lieu thereof—

The Western Australian Builders’ Labourers’, Painters and
Plasterers Union of Workers

HOSPITAL WORKERS (CLEANING
CONTRACTORS—

PRIVATE HOSPITALS) AWARD 1978
No. R 2 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Powerclean.
No. 876 of 1999.

Hospital Workers (Cleaning Contractors—
Private Hospitals) Award 1978

No. R 2 of 1977.
4 November 1999.

Order.
HAVING heard Mr N. Whitehead on behalf of the applicant
and there being no appearance on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the Hospital Workers (Cleaning Contractors—
Private Hospitals) Award 1978 be varied in accordance
with the following schedule and that such variation shall
have effect from the first pay period commencing on or
after the 4th November 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 13.—Special Rates and Conditions: Delete

subclauses (5) and (6) of this clause and insert in lieu thereof
the following—

(5) Toilets: Workers engaged in any week for the major
portion of their time cleaning lavatories shall be paid
an extra $1.05 cents per week.

(6) Broken Shift: Where a worker is required to carry
out the ordinary hours of duty per day in more than
one shift and where the break is not less than four
hours an allowance of 81 cents per day shall be paid.

2. Clause 19.—Height Money: Delete subclauses (2) and
(3) of this clause and insert in lieu thereof the following—

(2) Where it is necessary to go wholly outside a building
to clean windows, an employee shall, if such clean-
ing be 15.5 metres or more from the nearest horizontal
plane, be paid an allowance of $1.63 per day.

(3) Where an employee is required to clean windows
from a swinging scaffold or similar device, he/she
shall be paid 28 cents per hour extra for every hour
or part thereof so worked.

3. Clause 32.—Wages: Delete paragraph (a) of subclause
(2) of this clause and insert in lieu thereof the following—

(a) Leading Hands: In addition to the rates herein pre-
scribed a leading hand shall be paid per week—

$
(i) If placed in charge of not less

than three and not more than 10
other workers 16.45

(ii) If placed in charge of more than
10 and not more than 20 other
workers 24.80

(iii) If placed in charge of more than
20 other workers 33.00

4. Schedule A—Parties to the Award: Delete the words “The
Federated Miscellaneous Workers’ Union of Australia, W.A.
Branch” and insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch.
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HOSPITAL WORKERS’ (N’GALA) AWARD.
No. 6A of 1958.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Board of Management N’Gala Inc.

No. 877 of 1999.

Hospital Workers’ (N’Gala) Award.

No. 6A of 1958.

4 November 1999.

Order.
HAVING heard Mr N. Whitehead on behalf of the applicant
and Ms M. Khune on behalf of the respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, and by consent, hereby
orders—

THAT the Hospital Workers’ (N’Gala) Award No. 6A
of 1958 be varied in accordance with the following sched-
ule and that such variation shall have effect from the first
pay period commencing on or after the 4th day of Novem-
ber 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 17.—Allowances and Special Provisions: Delete

subclause (1) of this clause and insert in lieu thereof the fol-
lowing—

(1) Any employee handling foul linen in laundry proce-
dures shall be paid an allowance of $1.52 per week.

2. Schedule A.—Parties to the Award: Delete the words “The
Federated Miscellaneous Workers’ Union of Australia, W.A.
Branch” and insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch.

METAL TRADES (GENERAL) AWARD 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy
Information, Postal, Plumbing & Allied Workers Union of

Australia and Another

and

Lombardi Bros & Others.
No. 1563 of 1999.

COMMISSIONER S J KENNER.
19 October 1999.

Order.
WHEREAS on 12 October 1999 the applicant filed in the
Commission an application to vary the Metal Trades (Gen-
eral) Award 1966 pursuant to s 40 of the Industrial Relations
Act, 1979;

AND WHEREAS on 12 October 1999 the applicant applied
to the Commission for an order abridging the time for the fil-
ing of a notice of answer and counter proposal and directions
as to service in respect of the herein application pursuant to
regulations 12(4) and 78 of the Industrial Relations Commis-
sion Regulations, 1985;

AND WHEREAS the Commission has considered the ap-
plication for an abridgement of time for filing a notice of answer
and counter proposal and the matter of service ex parte;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby —

(1) DIRECTS that a copy of application No. 1563 of
1999 be served on those respondents named in Sched-
ule A.

(2) ORDERS that the respondents required to be served
with the herein application pursuant to the Commis-
sion’s direction for service in paragraph (1) hereof
do file a notice of answer and counter proposal in
answer to the herein application no later than 7 days
from the date of service.

(3) ORDERS that a copy of this order be served upon
the respondents referred to in paragraph (1) of this
order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

SCHEDULE A
Chamber of Commerce and Industry of WA 190 Hay Street

EAST PERTH WA 6004
Consolidated Plastics Pty Ltd 12 Gordon Road (West)

OSBORNE PARK WA 6017
Trades & Labour Council of WA 27 Brewer Street PERTH

WA 6000
Downunder Plastics Pty Ltd 2/19 Raymond Avenue

BAYSWATER WA 6053
Australian Mines & Metals Association Inc 12 St George’s

Terrace PERTH WA 6000
Plastic Injection Company 28-30 Ewing Street BENTLEY

WA 6102
Department of Productivity & Labour Relations, Dumas

House 2 Havelock Street WEST PERTH WA 6005
Rota Moulding WA Pty Ltd 4 Artello Bay Road MIDVALE

WA 6056
Lombardi Bros 11 Charles Street BENTLEY WA 6102
Donaghys Sarlon Pty Ltd 17/81 Briggs Street CARLISLE

WA 6101
BT Patterns PO Box 626 KALAMUNDA WA 6076
Kinnears Pty Ltd 4/219 Hampton Road SOUTH FREMAN-

TLE WA 6162
Futura Formwork 6 Delphi Place COOGEE WA 6166
Sling-Rig Pty Ltd 2 Atlas Court KEWDALE WA 6105
Osborne Patternmakers 2/5 Blamey Place O’CONNOR WA

6163
Bernina Sewing Machines of Australia 13 Queen Street

PERTH WA 6000
Pattern Making Services 57 Spencer Road JANDAKOT WA

6164
Brother International (Aust) Pty Ltd 117 Great Eastern High-

way BELMONT WA 6104
Tibbett & Coote Pattern Makers Harris Street WELSHPOOL

WA 6106
Elna WA Sales & Service Unit 2/337 Rokeby Road

SUBIACO WA 6008
ACE Plastics Pty Ltd 53 Edward Street OSBORNE PARK

WA 6017
Husqvarna Pty Ltd 9 Augusta Road WILLETTON WA 6155
ACI Plastics Packaging 37 Ewing Street BENTLEY WA

6102
Janome Sewing Machine Co. (Aust) Pty Ltd 117 Burswood

Road VICTORIA PARK WA 6100
Airmaster 6 Rio Street BAYSWATER WA 6053
WA Sewing Machines Pty Ltd Unit 5/12-14 Baretta Road

WANGARA WA 6065
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OPTICAL MECHANICS’ AWARD 1971.
No. 9 of 1970.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Laubman & Pank Optometrists (WA) Pty Ltd
and Others.

No. 846 of 1999.

Optical Mechanics’ Award, 1971.

4 November 1999.
Order.

HAVING heard Mr N. Whitehead on behalf of the applicant
and Ms L. Avon-Smith on behalf of Laubman and Pank Op-
tometrists (WA) Pty Ltd, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
and by consent, and by consent, hereby orders—

THAT the Optical Mechanics’ Award, 1971 be varied
in accordance with the following schedule and that such
variation shall have effect from the first pay period com-
mencing on or after the 4th day of November 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 24.—Wages: Delete subclause (4) of this clause

and insert the following in lieu thereof—
(4) Leading Hands: In addition to the appropriate rate

prescribed in subclause (1) of this clause a leading
hand shall be paid—

$ Per
Week

(a) if placed in charge of not less
than 3 and not more than 10
other employees 19.50

(b) if placed in charge of more
than 10 and not more than 20
other employees 29.40

(c) if placed in charge of more
than 20 other employees 38.60

2. Schedule A – Parties to the Award: Delete the words “The
Federated Miscellaneous Workers’ Union of Australia, W.A.
Branch” and insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch

PAINT AND VARNISH MAKERS’ AWARD.
No. 22 of 1957.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Dulux Australia Ltd.
No. 847 of 1999.

Paint and Varnish Makers’ Award.
No. 22 of 1957.

4 November 1999.
Order.

HAVING heard Mr N. Whitehead on behalf of the applicant
and there being no appearanced on behalf of the respondents,

the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the Paint and Varnish Makers’ Award No. 22 of
1957 be varied in accordance with the following sched-
ule and that such variation shall have effect from the first
pay period commencing on or after the 4th day of Novem-
ber 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 8.—Leading Hands: Delete this clause and insert

in lieu thereof the following—
8.—LEADING HANDS

In addition to the rates prescribed in Clause 22.—Rates
of Pay of this award any worker placed by the employer
in charge of three or more workers shall be paid a weekly
amount of $22.40.

2. Clause 22.—Rates of Pay: Delete subclause (3) of this
clause and insert in lieu thereof the following—

(3) In addition to the wage rates shown in subclause (1)
hereof, an employee shall be paid, in lieu of all other
disability allowances, an industry allowance of
$15.00 per week and this allowance shall be for all
purposes of the Award.

3. Schedule A—Parties to the Award: Delete the words “The
Federated Miscellaneous Workers’ Union of Australia, W.A.
Branch” and insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch.

QUADRIPLEGIC CENTRE AWARD.
No. A 1 of 1993.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

The Board of Management,
Quadriplegic Centre.

No. 853 of 1999.

Quadriplegic Centre Award.

No. A 1 of 1993.

4 November 1999.

Order.
HAVING heard Mr N. Whitehead on behalf of the applicant
and Ms M. Khune on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent, hereby orders –

THAT the Quadriplegic Centre Award be varied in ac-
cordance with the following schedule and that such
variations shall have effect from the first pay period com-
mencing on or after the 4th day of November 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 15.—Shift Work—

(A) Delete paragraph (a) of subclause (1) of this clause
and insert in lieu thereof—

(a) Subject to subclause (2) of this clause where
on any day an employee commences his/her
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ordinary hours of work before 4.00 am or af-
ter 12 noon, he/she shall be paid a loading of
$1.63 per hour or pro rata for part thereof in
addition to his/her ordinary rate of wage.

(B) Delete paragraph (a) of subclause (2) of this clause
and insert in lieu thereof—

(a) A loading of $2.44 per hour or pro rata for
part thereof shall be paid to an employee in
addition to his/her ordinary rate of wage for
time worked on permanent afternoon or night
shift.

(C) Delete paragraphs (a) and (b) of subclause (3) of this
clause and insert in lieu thereof—

(a) Saturday—$6.49 per hour or pro rata for part
thereof;

(b) Sunday— $12.98 per hour or pro rata for part
thereof;

2. Clause 17.—Public Holidays: Delete subclause (4) and
insert in lieu thereof the following—

(4) (a) An Enrolled Nurse or Nursing Assistant who
works on any public holiday named herein
shall be paid a loading of $6.49 per hour or
pro rata for part thereof in addition to his/her
ordinary rate of wage for the time worked in
ordinary hours on that day.

(b) Any other employee who is required to work
on a day observed as a public holiday shall be
paid a loading of $19.47 per hour or pro rata
for part thereof in addition to his/her ordinary
rate of wage or if the employee agrees be paid
a loading of $6.49 per hour or pro rata for part
thereof in addition to his/her ordinary rate of
wage and be entitled to observe the holiday
on a day mutually acceptable to the employer
and employee.

3. Clause 27.—Wages—
(A) Part A:  Delete paragraph (c) of subclause (4) of this

clause and insert in lieu thereof the following—
(c) The ordinary rate of wage prescribed for an

Enrolled Nurse in this clause shall be increased
by $9.22 per week when a Registered Enrolled
Nurse has obtained a second post basic cer-
tificate approved by the Nurses’ Board of WA,
and he/she is required to use the knowledge
gained in that certificate as part of his/her
employment.

(B) Part C: Delete placita (i), (ii) and (iii) of paragraph
(b) of subclause (1) of this clause and insert the fol-
lowing in lieu thereof—

(i) not less than three and not more than 10 other
employees shall be paid $15.85 per week in
addition to the ordinary wage prescribed by
this clause;

(ii) more than 10 and not more than 20 other em-
ployees shall be paid $23.75 per week in
addition to the ordinary wage prescribed by
this clause;

(iii) more than 20 other employees shall be paid
$31.65 per week in addition to the ordinary
wage prescribed by this clause.

3. Schedule A—Named Parties: Delete the words “Feder-
ated Miscellaneous Workers’ Union of Australia, W.A. Branch”
and insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union Miscellaneous Workers Division West-
ern Australian Branch

SECURITY OFFICERS AND CLEANERS
(WEST AUSTRALIAN NEWSPAPERS) AWARD 1992.

No. A 11 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

West Australian Newspapers Ltd.
No. 859 of 1999.

Security Officers and Cleaners
(West Australian Newspapers) Award, 1992.

No. A 11 of 1991.

4 November 1999.

Order.
HAVING heard Mr N. Whitehead on behalf of the applicant
and Ms J. Hadida on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent, hereby orders—

THAT the Security Officers and Cleaners (West Aus-
tralian Newspapers) Award, 1992 be varied in accordance
with the following schedule and that such variation shall
have effect from the first pay period commencing on or
after the 4th day of November 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 12.—Shift Allowances—Security Officers: De-

lete subclause (1) of this clause and insert in lieu thereof the
following—

(1) The shift allowances payable to Security Officers un-
der this award shall be as follows—

Shift Allowance
Per Week

A. SECURITY OFFICERS $
Grade 5 (Trainee) 85.52
Grade 4 85.52
Grade 3 85.52
Grade 2 85.52
Grade 1 85.52

B. CLEANERS
Grade 3 —
Grade 2 —
Grade 1 —

2. Clause 13.—Extra Rates and Allowances: Delete subclause
(1) of this clause and insert in lieu thereof the following—

(1) Except for Security Officer classifications an em-
ployee working an afternoon or night shift Monday
to Friday shall receive a shift allowance of $85.52
per week or $17.10 per shift when such shifts are
worked.

3. Clause 14.—Higher Duties: Delete subclause (1) of this
clause and insert in lieu thereof the following—

(1) An employee who carries out duties applicable to
the Grade 1 Security Officer or Grade 1 Cleaner clas-
sification for a period of one week or more shall
receive a Higher Duties Allowance of $37.30 per
week.

4. Schedule A – Parties to the Award: Delete the words “The
Federated Miscellaneous Workers’ Union of Australia, W.A.
Branch” and insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch.
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SHOP AND WAREHOUSE (WHOLESALE AND
RETAIL ESTABLISHMENTS) STATE AWARD 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Myer Stores Limited and Others.

No. 1262 of 1999.

28 October 1999.

Order.
HAVING heard Mr T. Pope on behalf of the applicant and Mr
R. Bath on behalf of the respondents and by consent, the
Commission, pursuant to the power conferred on it under the
Industrial Relations Act, 1979, hereby orders—

1. THAT the employers named in Schedule A annexed
to the application made to the Commission on 14
September 1999 to be joined as parties to the matter
or be granted leave to intervene, be and are hereby,
granted leave to intervene in the proceeding before
the Commission; and

2. THAT the Shop and Warehouse (Wholesale and
Retail Establishments) State Award 1977 as varied,
be further varied in accordance with the following
Schedule and that such variation shall have effect
from the first pay period on or after 5 November
1999.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

Schedule
1. Clause 7A—Nightfill Duty

A. In placita (aa) and (bb) of subparagraph (i) of para-
graph (a) of subclause (9) delete the amount “$2.04”
where appearing and insert in lieu thereof the amount
“$2.22”

B. In placitum (aa) of subparagraph (ii) of paragraph
(a) of subclause (9) delete the amount “$2.89” and
insert in lieu thereof the amount“$3.14”

C. In placitum (bb) of subparagraph (ii) of paragraph
(a) of subclause (9) delete the amount“$6.28” and
insert in lieu thereof the amount“$6.83”

D. In placitum (cc) of subparagraph (ii) of paragraph
(a) of subclause (9) delete the amount “$7.53” and
insert in lieu thereof the amount “$8.19”

2. Clause 12—Meal Money
In subclauses (1) and (2) delete the amount “$7.00” and in-

sert in lieu thereof the amount “$7.40”.
3. Clause 28—Wages

A. PART III, subclause (1)
In paragraph (a) delete the words “thirty four cents”
and insert in lieu thereof “thirty nine cents”
In paragraph (b) delete the words “forty seven cents”
and insert in lieu thereof “fifty four cents”

B. PART III, subclause (4)
In subparagraph (a) delete the figures 50, 58 and
67 respectively and insert in lieu thereof 58, 67
and 77

C. PART III, subclause (7)
Delete the amount “$15.50” and insert in lieu thereof
“$17.91”

4. Clause 28A—Structural Efficiency Agreement—Cold
Storage Industry

Delete the amounts “$15.00” and “$2.50” and insert in
lieu thereof the amounts “$17.34” and “$2.89” respec-
tively.

5. Clause 32—Motor Vehicle Allowance
Delete the schedule in Clause 32 and insert in lieu
thereof—
Area and Details  Engine Displacement

(in Cubic Centimetres)
Rate (cents) per kilometre

Distance travelled each year Over  Over  1600cc
on Employer’s Business 2600cc 1600cc  & under

- 2600cc
Metropolitan Area 51.6 46.2 40.2
South West Land Division 52.8 47.4 41.2
North of 23.5° South Latitude 58.0 52.2 45.4
Rest of the State 54.6 48.9 42.5
Motor Cycle (in all areas) 17.8 cents per kilometre

6. Clause 46—First Aid Allowance
Delete the amount “$6.00” and insert in lieu thereof the
amount “$6.93”

7. Clause 48—Additional Loading For Late Night Trading
Establishments

A. In subclause (1) delete the amount “$2.55” and
insert in lieu thereof the amount “$2.77”

B. In subclause (2) delete the amount “$2.55” and
insert in lieu thereof the amount “$2.77”

SOCIAL TRAINERS (NULSEN HAVEN) AWARD.
No. A 11 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Nulsen Haven Association (Inc)

No. 862 of 1999.

Social Trainers (Nulsen Haven) Award.

No. A 11 of 1985.

4 November 1999.

Order.
HAVING heard Mr N. Whitehead on behalf of the applicant
and Ms M. Khune on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent, hereby orders—

THAT the Social Trainers (Nulsen Haven) Award be
varied in accordance with the following schedule and that
such variation shall have effect from the first pay period
commencing on or after the 4th day of November 1999.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 8.—Qualifications Allowance: Delete this clause

and insert in lieu thereof the following—

8.—QUALIFICATIONS ALLOWANCE
Employees who have completed the Diploma in Train-

ing the Handicapped shall be paid an allowance of $6.10
per week.

2. Schedule A—Parties to the Award: Delete the words “The
Federated Miscellaneous Workers’ Union of Australia, W.A
Branch” and insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch.
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WOOL, HIDE AND SKIN STORE EMPLOYEES’ AWARD.
No. 8 of 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Albany Wool Stores Pty Ltd and Others.
No. 1277 of 1999.

15 October 1999.
Order.

HAVING heard Mr T. Pope on behalf of the applicant and Mr
R. Bath on behalf of the respondents and by consent, the Com-
mission, pursuant to the power conferred on it under the
Industrial Relations Act, 1979, hereby orders—

1. THAT the employers named in Schedule A annexed
to the application made to the Commission on 3 Sep-
tember 1999 to be joined as parties to the matter be
and are hereby, joined as respondent parties to the
application before the Commission; and

2. THAT the Wool, Hide and Skin Store Employees’
Award No. 8 of 1966 as varied, be further varied in
accordance with the following Schedule and that such
variation shall have effect from the first pay period
on or after 1 November 1999.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

SCHEDULE
1. Clause 13—Wages and Classification Structure
A. Delete subclauses (2), (3) and (4) of this clause and insert

in lieu thereof—
(2) Deleted
(3) Deleted
(4) Total Wage Rates (Adults)

The total wage rate per week for adult employees perform-
ing the work described by the classifications detailed in
subclause (1) of this clause shall be as detailed in column 5 of
the table below. The rates of pay in this subclause take effect
from the beginning of the first pay period commencing on or
after 1 November 1999.

 Column 1
 CLASSIFICATION

 Column 2
 BASE RATE

 Column 3
 SUPPLEMENTARY

PAYMENT

 Column 4
 ARBITRATED
SAFETY NET

ADJUSTMENTS

 Column 5
 TOTAL RATE

 STOREWORKER
 LEVEL 1

 328.70  46.80  60.00  435.50

 STOREWORKER
 LEVEL 2

 337.50  48.00  60.00  445.50

 STOREWORKER
 LEVEL 3

 345.10  49.10  60.00  454.20

 STOREWORKER
 LEVEL 4

 354.30  50.40  60.00  464.70

 STOREWORKER
 LEVEL 5 – WOOL
CLASSER

 365.20  52.00  60.00  477.20

 STOREWORKER
 LEVEL 6 -
OVERLOOKER

 383.50  54.60  60.00  498.10

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Deci-
sion. The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage in-
crease payable since 1 November 1991 pursuant to enterprise
agreements or consent awards or award variations to give ef-
fect to enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of
November 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates prescribed
in it, provided that the above award payments include wages
payable under an enterprise agreement in which absorption is
not contrary to the terms of the enterprise agreement.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agree-
ments, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

The rates of pay in this award include the arbitrated adjust-
ment payable under the June 1998 State Wage Decision. This
arbitrated safety net adjustment may be offset against any
equivalent amount in rates of pay received by employees whose
wages and conditions of employment are regulated by this
award which are above the wage rates prescribed in the award.
Such above award payments include wages payable pursuant
to enterprise agreements, consent awards, or award variations
to give effect to enterprise agreements and over award arrange-
ments. Absorption which is contrary to the terms of an
agreement is not required.

Further the rates of pay in this award include the $12 per
week or $10 per week arbitrated safety net adjustments pay-
able from the beginning of the first pay period on or after 1
August 1999.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by the award and which are above the wage rates prescribed
in it, provided that the above award payments include wages
payable under an enterprise agreement in which absorption is
not contrary to the terms of the enterprise agreement.

Increases made under State Wage Case principles prior to
July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjust-
ment of $12 per week or $10 per week

B. Delete paragraph (a), of subclause (9), of this clause and
insert in lieu thereof—

(a) The weekly wage rates for junior employees shall
be calculated by multiplying the relevant percentage
determined by the employee’s age as detailed below
and the total rate of pay for the classification of
Storeworker Level 1 as provided for in subclause 4
of this clause.

Age Percentage
At 17 years of age or under 70
At 18 years of age 80
At 19 years of age 90
At 20 years of age 100

The total wage shall be calculated to the nearest 10 cents,
with any amount of five cents or greater rounded up, any
amount less than 5 cents being disregarded.

2. Clause 15—Meal Hours and Meal Money
Delete $6.50 from paragraph (a) of subclause (2), of this

clause and insert in lieu thereof $7.45.
3. Delete Clause 30.—Vehicle Allowance and insert in lieu

thereof—
30.—VEHICLE ALLOWANCE

Where a worker maintains a motor vehicle and is authorised
by the employer to use the vehicle in the performance of his or
her duties he or she shall be paid in accordance with the fol-
lowing schedule:

 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc

Rate (cents) per kilometre
Metropolitan Area 51.6 46.2 40.2
South West Land Division 52.8 47.4 41.2
North of 23.5 Degree South Latitude  58.0 52.2 45.4
Rest of State    54.6     48.9     42.5
Motor Cycle (in all areas)                    17.8 cents per kilometre
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AGREEMENTS—
Industrial—Retirements from—

RALPH M LEE PTY LTD (MAINTENANCE
OPERATIONS) PORT HEDLAND ENTERPRISE

BARGAINING AGREEMENT 1997.
No. AG 58 of 1997.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

No. 1674 of 1999.

IN THE MATTER of the Industrial
Relations Act 1979

and

IN THE MATTER of the filing in the Office
of the Registrar of a Notice of Retirement
from Industrial  Agreement in accordance

with section 41(7) of the said Act.
Ralph M Lee Pty Ltd will cease to be a party to the Ralph M
Lee Pty Ltd (Maintenance Operations) Port Hedland
Enterprise Bargaining Agreement 1997 No Ag 58 of 1997 on
and from the 1st day of December 1999.

DATED at Perth this 1st day of November 1999.
J.A. SPURLING,

Registrar.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Director General, Education Department of Western
Australia.

No. P 16 of 1999.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT .

19 October 1999.

Order.
WHEREAS this is an application pursuant to Section 80(E) of
the Industrial Relations Act 1979; and

WHEREAS on the 16th day of September 1999 the Com-
mission convened a conference for the purpose of conciliating
between the parties; and

WHEREAS at the conclusion of that conference the Appli-
cant sought time to consider its position; and

WHEREAS by letter dated the 15th day of October 1999 the
Applicant advised that the matter was now redundant and
sought leave to withdraw the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western
Australia Incorporated

and

Education Department of Western Australia.

No. PSA CR 73 of 1998.

COMMISSIONER P E SCOTT.

6 October 1999.

Reasons for Decision.

Extempore
THE COMMISSIONER:  This is a matter referred for hear-
ing and determination pursuant to s.44 of the Industrial
Relations Act 1979. The schedule to the memorandum of
matters referred for hearing and determination sets out the
matter in dispute in the following way. It says—

“The parties are in dispute about whether the Education
Department of Western Australia has as a consequence of
unfounded allegations and subsequent actions, unfairly
or unreasonably financially disadvantaged Mr Ray Batt.
The Civil Service Association of Western Australia
Incorporated says the employee has been financially
disadvantaged by the loss of accommodation and the re-
quirement to pay for hotel accommodation. The
Department of Education of Western Australia denies this
is the case.
The Civil Service Association of Western Australia
Incorporated seeks an order that the Education Depart-
ment of Western Australia meet all reasonable expenses
of the employee for accommodation during the period of
suspension.”

The parties have prepared and submitted the Statement of
Agreed Facts which has been amended today in paragraph 7
to provide in the second sentence that it is Mr Castle rather
than Mr Usher who advised Mr Batt that he should secure
temporary accommodation.

The Statement of Agreed Facts provides—
“1. The Education Department of Western Australia (the

Department) is an agent of the Crown in the right of
the State of Western Australia.

2. The Department is an employing authority pursuant
to and subject to the Public Sector Management Act
1994 (PSM Act).

3. The Department is respondent to the Government
Officers Salaries and Allowances Award 1989 (No.
PSA A3 of 1989) (GOSAC).

4. The Education Department of Western Australia
(CSA) Enterprise Bargaining Agreement 1998 (No.
PSA AG32 of 1998) was registered on 19 March 1998
(78 WAIG 2661) and shall be read in conjunction
with GOSAC.

5. Mr Raymond William Batt was for all material times
and remains an employee of the Department and
located at Narrogin Agricultural College (the
College) as an Assistant Farm Supervisor. The
Department provides free on-site accommodation to
Mr Batt in order to assist him to carry out his duties.

6. On 23 March 1998, the Department formally advised
Mr Batt of action being taken regarding a suspected
breach of discipline, following allegations by a
student at the College.

7. In the meantime, the Director of the Narrogin
Education District, Mr Lindsay Usher, instructed Mr
Batt not to attend work and to vacate his on-site
accommodation at the College until further notice.
Mr Castle advised Mr Batt that he should secure tem-
porary accommodation in a house or unit in the
township of Narrogin for the duration of the inquiry
and confirmed that the Department would continue
to meet its obligations to him regarding the provi-
sion of accommodation. He also confirmed that Mr
Batt would continue to be paid his salary as an
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Assistant Farm Supervisor while not being required
to attend work.

8. The Principal of the College, Mr Andrew Castle,
made arrangements for a mutual friend to accom-
modate Mr Batt immediately following the direction
for him to vacate his on-site accommodation at the
College. Mr Castle also arranged to continue author-
ising weekly overtime claims submitted by Mr Batt,
even though he was performing no work. It was Mr
Castle’s belief this was a temporary measure until
Mr Batt started receiving accommodation payments
from the Department.

9. Mr Batt was paid a total of $5,629.26, before tax, as
a result of Mr Castle’s authorisation of his “over-
time” claims for the period 23 March 1998 to 6
August 1998.

10. On 24 June 1998, the Department advised Mr Batt
in writing that an independent inquirer had been
appointed to investigate the suspected breach of dis-
cipline and that, pursuant to Section 82(2) of the PSM
Act, Mr Batt was now suspended from work with-
out pay. He was also advised that he should continue
to refrain from returning to his on-site accommoda-
tion at the College until further notice. Subsequently,
the Department restored Mr Batt’s pay for the full
period of the suspension.

11. In July 1998, officers of the Civil Service Associa-
tion and the Department met to discuss an appropriate
method for making accommodation payments to Mr
Batt, particularly in recognition of his intention to
reside primarily in Perth during the course of the
disciplinary inquiry.

12. It was agreed that the Department would reimburse
Mr Batt actual reasonable accommodation expenses
on production of receipts or, for days where receipts
were not available, would pay him $53.15 per day in
accordance with Clause 9, Accommodation Involv-
ing an Overnight Stay at Other Than a Hotel or Motel
of Schedule J—Travelling Transfer and Relieving
Allowance of GOSAC. The Department also agreed
to pay Mr Batt meal allowance for any periods spent
in hotel or motel accommodation paid by the
Department.

13. Mr Castle subsequently became aware, after receiv-
ing written accounts, that Mr Batt had stayed in a
number of motels in Narrogin, Wagin and York with-
out apparent authorisation and had instructed that the
accounts be forwarded to the College for payment.
A total of $1 272.65, representing motel accounts
for twenty nights accommodation, were later
approved by Mr Castle for payment by the College.

14. On 13 August 1998, following consideration of the
report submitted by the independent inquirer, the
Department advised Mr Batt of its formal finding
pursuant to Section 83(l) of the PSM Act that no
breach of discipline had been committed by him and
that his suspension from work was terminated and
he was now able to return to his on-site accommoda-
tion at the College.

15. Mr Batt was required to live away from his on-site
accommodation at the College for a total of one
hundred and forty three calendar days, of which
twenty days were spent in motel accommodation paid
in full by the Department. The remaining one
hundred and twenty three days Mr Batt spent in other
than hotel or motel accommodation.

16. The Department believes that the monies paid to Mr
Batt by way of “overtime” should be offset against
any amount outstanding for the accommodation
expenses.

17. The Union believes that Mr Batt was suspended on
full pay including the “overtime” payments. There-
fore there can be no offsetting as the monies have
been appropriated and paid against a commitment
between the College and Mr Batt.”

It can be seen that points 16 and 17 clarify the issue for
hearing and determination.

This is not a matter for enforcement of award entitlements.
It involves questions of equity and fairness. I note in particu-
lar that the Department agrees and fully supports that an
employee should not be worse off as a consequence of the
type of circumstances which have been faced by Mr Batt.

I have heard evidence from Mr Batt and I was impressed by
that evidence which was forthright and honest even in answer-
ing questions, the answers of which might have been to his
disadvantage. I accept Mr Batt’s evidence where the facts are
not set out in the Statement of Agreed Facts. In particular, I
accept that he was told that he would not be financially disad-
vantaged, and where his evidence conflicts with the Statement
of Agreed Facts, in particular the statement in the last sen-
tence of point 8 that it was Mr Castle’s belief that this was a
temporary measure until Mr Batt started receiving accommo-
dation payments from the Department, I accept Mr Batt’s
evidence as to his own view.

One of the essential questions in this matter is whether Mr
Batt could reasonably have been expected to be required to
work and thus be entitled to payment for overtime had it not
been for his suspension. I note that he was paid overtime pay-
ments in accordance with directions given to him on behalf of
his employer for a period of more than a year prior to his sus-
pension. On one hand, it can be said that overtime payments
are payable only on the performance of overtime. However,
there is no evidence to show that Mr Batt could not have ex-
pected to have been required to perform overtime and to be
paid for it for the period of his suspension, although I note that
during the many years of his employment it was only in the
last period of over a year that he had a regular overtime pay-
ment. This overtime performed for at least a year prior to his
suspension was particularly associated with specified duties
which formed part of the duties required of him at that time.

Based on the overtime payment having applied for a signifi-
cant period, that is for greater than a year, in these
circumstances, on the balance of probabilities I find that it
was likely that it would have continued to have applied for the
period of suspension had it not been for that suspension. Mr
Batt is worse off by offsetting this payment against any
accommodation charge.

The question also arises as to whether Mr Batt would, in
circumstances other than his suspension, have been required
to pay for accommodation. I note in the statement of agreed
facts at point 5 that the Department provides free on site
accommodation to Mr Batt in order to assist him to carry out
his duties. Mr Batt, in those circumstances, would not have
had to pay for accommodation and it is unlikely that, had it
not been for the period of suspension, he would have had to
pay for his own accommodation.

In these circumstances, and on the balance of probabilities,
I find that, firstly, Mr Batt would have been entitled to a con-
tinuing overtime payment. Secondly, he would not have had
to incur accommodation costs, had it not been for the suspen-
sion. In those circumstances, I find that it is inappropriate to
offset one against the other. As a matter of fairness, as a matter
of equity, as is agreed by the Department, Mr Batt ought not
be financially worse off on account of the suspension.

I have noted that Exhibit C, which is a letter from the
Department dated 11 December 1998, sets out the Department’s
position. This was put to the Commission in reference to com-
ments made by the Industrial Relations Court of Australia in
Logan v Otis Elevator Company Pty Ltd, in particular at page
13, as to any retrospective designation. I note that this letter is
dated a significant period after the suspension had been lifted.
While it might state the Department’s view at the time of writ-
ing, there is no evidence to suggest that it reflects any view
which was specifically expressed, or any agreement entered
into, at the time which is relevant.

I have one final comment to make and that is as to the time
taken for the investigation and the report, and for the Depart-
ment to make its findings. I do not have before me any detail
as to why it has taken so long for that matter to have been
resolved. I simply note that it appears to have been an overly
long period of time, but those circumstances are not before
me, for me to properly assess the matter, nor is it a matter on
which it is appropriate for me to comment.

There will be a declaration that there ought be no offsetting
between the overtime which Mr Batt would ordinarily have
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received had he not been suspended, and payments which ought
to have been made to him for his accommodation during the
period, so that he would not have been worse off by having to
find alternative accommodation to that which would have been
provided to him by his employer.

Appearances: Mr D Newman appeared on behalf of the
Applicant

Mr J Ayling appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western
Australia Incorporated

and

Education Department of Western Australia.

No. PSA CR 73 of 1998.

COMMISSIONER P E SCOTT.

18 October 1999.

Declaration
HAVING heard Mr D Newman on behalf of the Applicant Mr
J Ayling on behalf of the Respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979, hereby—

DECLARES that for the period of suspension, Mr Ray
Batt is entitled to—

1. Payment for overtime on the same basis as overtime
payments were made to him in the period preceding
such suspension as if he had worked that amount of
overtime; and

2. Payment of all reasonable expenses for accom-
modation.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

INDUSTRIAL MAGISTRATE—
Complaints before—

IN THE INDUSTRIAL MAGISTRATES COURT
OF WESTERN AUSTRALIA

HELD AT PERTH.

Complaint No. 38 of 1999.

BEFORE : Mr G. Cicchini I.M.

Date Heard : 15 April, 28 July & 2 September 1999.
Submissions Received: 15 & 17 September 1999.

Date Decision Delivered : 27 October 1999.

BETWEEN—

Catharina de Blank
Complainant

and

Grace Hosana Pty Ltd
T/A The Cheesecake Shop Victoria Park

Defendant.
APPEARANCES—

Ms C P Crawford appeared for the Complainant.
Mr J Beedham appeared for the Defendant.

Reasons for Decision.
The Claim

The Complainant has brought this action pursuant to Sec-
tion 51 (1)(a) of the Workplace Agreements Act 1993. The
Complainant alleges that she was unfairly, harshly or oppres-
sively dismissed from the employment of the Defendant in

breach of Section 18 (1) of the said act. By way of remedy the
Complainant seeks payment of compensation pursuant to sec-
tion 57 (1)(d)(ii). Although in her complaint the Complainant
seeks an order for reinstatement pursuant to Section 57 (1)(d)(i)
it is clear that she now submits that re-employment or rein-
statement is not practicable.

The Defendant resists the complaint on the basis that the
Complainant failed to demonstrate unfair dismissal and fur-
ther and in the alternative that the Defendant exercised its right
in not allowing the Complainant to remain in employment
beyond the probationary period.

Although there was no evidence produced concerning the
incorporation of the Defendant, no issue was taken with re-
spect thereto. The case was argued on its substantive merits.
During the course of the proceedings Ms Henny Kawihardja
was described as being the owner of The Cheesecake Shop
East Victoria Park. It is however possible to infer from the
documentary and other evidence before me that she was in
fact a director and shareholder of the Defendant.

Background
The Complainant and her partner Thea Oost lived next door

to Ms Kawihardja until they moved out in December 1997.
Contact was maintained between the former neighbours and
from time to time visits would be exchanged.

In early November 1998 Ms Kawihardja visited the Com-
plainant and her partner at their home. During the course of
their discussions Ms Kawihardja expressed concerns about the
management of “her” Cheesecake Shop. During the discus-
sions Ms Oost suggested that the Complainant might be able
to assist having regard to the fact that she had previously held
management positions. That suggestion struck a responsive
cord. Ms Kawihardja greeted the suggestion with enthusiasm.
The Complainant on the other hand was less than enthusiastic
because she had no prior experience in managing a retail out-
let. Her lack of experience in the retail industry and her
consequent reluctance was made known to Ms Kawihardja.
Ms Kawihardja responded by telling the Complainant that she
would assist her and tell her the things she needed to know
about running the shop. Indeed she said;

“I will teach you what you need to know.”
The length of employment was also discussed during their

conversation. In the course of those discussions a six month
period of employment was suggested however the conversa-
tion was left on the basis that Ms de Blank would consider the
situation further and revert back to Ms Kawihardja.

Soon thereafter following further consideration of the mat-
ter and discussion with her partner, Ms de Blank attended The
Cheesecake Shop and spoke to Ms Kawihardja concerning the
offer made. Ms de Blank agreed to help Ms Kawihardja as her
shop manager. The parties agreed that the Complainant was to
receive a salary of $661 and that she would be employed for a
minimum period of 6 months. A start date of the 16 November
1998 was agreed. Ms Kawihardja told the Court that the dis-
cussions held prior to the agreement being reached included a
requirement that the Complainant be employed on probation
for a period of three months and that subsequently the agree-
ment was reached on those terms, that is, that the Complainant
would be subject to probation for three months. For their part
both the Complainant and her partner denied any discussion
of a three month probation period. For reasons that I will give
later it simply suffices at this stage to say that I do not accept
that there was any mention of probationary period during dis-
cussions. I prefer the evidence of Ms de Blank and that of Ms
Oost to that of Ms Kawihardja on that issue. Notwithstanding
that, it is nevertheless self evident that the registered Individual
Workplace Agreement (Exhibit 2) contains a “probation clause”.

The Agreement
The Individual Workplace Agreement was prepared by Ms

de Blank on her first day on the job. It was prepared based on
a proforma supplied by the Master Franchisee of The Cheese-
cake Shop. It is clear that the agreement executed by the parties
does not entirely reflect the intentions of the parties. By way
of example it is evident that the term of employment initially
agreed was that of 6 months yet the agreement made was for a
period of 12 months. Furthermore it is clear that probation
was not discussed, yet there is contained within the agreement
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the “probation clause” previously referred to. Notwithstand-
ing their discussions and initial agreements there can be no
doubt that the parties are bound by the terms of the registered
written agreement. It is not suggested that the agreement is
void. There is no plea of “non est factum”. The parties had the
opportunity to read and consider the written agreement. They
executed the agreement and are bound by the same.

Operation of the Business
On the evidence as a whole it is possible to conclude that

prior to Ms de Blank’s employment the business of the De-
fendant was run down. There had been a significant turn over
of staff particularly in management and morale amongst the
workers was low. The shop was not being run appropriately.
The evidence of Ms Starr clearly illustrates the less than satis-
factory retail operation of the shop. The unsatisfactory nature
of the operation was reflected generally in all areas including
operational retail aspects ,management and profitability.

After having installed the Complainant as manager on the
16 November 1998, Ms Kawihardja worked alongside the
Complainant for two days. She then left the Complainant to
her own devices without giving her instructions on financial
management, stock control, staffing and or other pertinent
matters. Indeed there was no proper induction, instruction or
training. There was no discussion about the range of duties
required or the areas that her role covered. There was no re-
porting procedure established. Indeed the Complainant’s
introduction to the business by the Ms Kawihardja was cur-
sory at best. The lack of proper instruction placed the
Complainant in serious difficulty given her lack of retail man-
agement experience. Her lack of retail experience was a fact
well known to Ms Kawihardja. The Complainant was heavily
reliant upon Ms Kawihardja to teach her what she needed to
know, yet she received little or no instruction from her.

After the first two days of employment with the Defendant,
the Complainant was left to her own devices without further
assistance guidance or instruction as to operational and man-
agement aspects of the business. Notwithstanding that Ms de
Blank improved the shop’s operational performance as assessed
by the Master Franchisee, she lifted morale amongst staff,
improved office organisation, and attended to the back log of
outstanding duties such as payment of tax, superannuation and
the like. Generally she made a very good start given the lack
of instruction. Her operational achievements are well reflected
in the evidence given by Kylie Starr and by Gabrielle Fenwick.
The evidence of Ms Colace and Ms Elanta also reflect such
achievements. Both Ms Colace and Ms Elanta attested that
Ms de Blank had achieved increased morale and a better work-
ing environment.

The Complainant was allowed to meander along without
assistance until January of 1999. In mid January 1999 Ms
Kawihardja implemented the use of a communications book
to relay messages to Ms de Blank. The book was used to relay
specific instructions such as where to buy produce. The book
was used in a two way communication with Ms de Blank re-
sponding to certain issues raised by Ms Kawihardja. It is
apparent from reading the book that Ms Kawihardja sought
that the Complainant carry out her duties in accordance with
the specific instructions given to her. It is also clear that the
Complainant did not agree with some of the instructions given,
and made that known to Ms Kawihardja. Ms de Blank and Ms
Kawihardja differed on issues such as where to buy the fruit,
the repayment of money allegedly owed by James the cook,
and the admonishment of employees. The evidence dictates
that notwithstanding her differing opinion that Ms de Blank
otherwise generally complied with instructions given.

Circumstances Surrounding Termination
The evidence of Ms Kawihardja, her daughter and that con-

tained in Exhibit 4.2 together with the communications book
amply demonstrates that Ms Kawihardja took umbrage at the
fact that Ms de Blank had a differing view. It is clear that Ms
Kawihardja and her daughter Aying took exception to Ms de
Blank’s attitude which was seen by them to be insolent and
disrespectful. Ms Kawihardja was not tolerant of such an atti-
tude.

The documentary evidence reveals that Ms Kawihardja sent
to the Complainant a series of letters expressing dissatisfac-
tion. The first letter sent was dated 17 January 1999. The letter

of 17 January expressed dissatisfaction with the performance
of Ms de Blank. The other letters subsequently sent deal with
issues of dissatisfaction, alleged warnings, and invitation to
resign. Although Ms de Blank was invited by Ms Kawihardja
to tender her resignation, she refused to do so. Consequently
by letter dated either the 17th or 19th February 1999 sent to
the Complainant, the Defendant terminated the employment
of the Complainant with effect from 26 February 1999.

A consideration of the documentary evidence indicates that
the letter sent on 17 January 1999 (Exhibit 4.1) is not a letter
of warning. It contains details of dissatisfaction and instruc-
tions on certain matters. Similarly exhibit 4.2 undated but
received on or about 11 February 1999 is not a warning. It is a
statement indicating dissatisfaction. It does not state with any
degree of particularity the nature of the substandard perform-
ance. Nor does it squarely put the Complainant on notice that
any failure to improve may result in termination. Indeed the
Complainant was never on notice. There were no specific
warnings given. The meetings referred to by Mr John
Lantungan were meetings held to discuss operational issues.
The cross-examination of Mr Lantungan revealed that the
meetings were not held to convey warnings to the Complain-
ant but rather to discuss operational issues of the business.

In my view it is clearly evident that no warning either verbal
or written were ever given to the Complainant. What Ms
Kawihardja has done is to confuse the raising of operational
issues with warnings and to equate them to warnings. Clearly
they were not warnings. Accordingly there was a failure by
the Defendant to warn the Complainant of the likelihood of
termination if performance issues were not addressed.

The Defendant seeks to justify termination on a number of
basis including the following—

• The passing on of administration duties to Ms
Kawihardja;

• Not properly performing the administration duties;
• Not supporting Ms Kawihardja concerning her

admonishment of Lana Elanta;
• The failure to ensure the speedy payment of money

owed by James the cook;
• The failure to keep adequate stock on hand for Val-

entine’s Day; and
• The declining financial position of the shop.

Reasons For Termination
In my view the Complainant was placed in an invidious po-

sition with respect to administration given the lack of a formal
duty statement and the apparent involvement of Ms
Kawihardja, albeit in the main by virtue of the communica-
tion book. I agree with submissions made by counsel for the
Complainant that the Complainant was given mixed signals
as to the extent to which Ms Kawihardja wanted to be in-
volved in the administrative and operational aspects of the
business.

The declining financial position of the business was not
caused by the Complainant. What the Complainant did by clear-
ing up the back log of payments was to put the business back
into its true financial position. The business had been suffer-
ing for some time. The business’ lack of performance had been
camouflaged by the failure to attend to payment of monies
due. By attending to the payments of money due the Com-
plainant did no more than to show up the business’ true financial
position. Dismissal could not be justified on that basis.

In my view each of the other bases for dismissal are equally
unmeritorious. The matter involving Lana Elanta could never
justify dismissal. As to the incident on Valentine’s day, that
arose by virtue of a misunderstanding on the part of Ms Colace
and Ms Kawihardja’s son Enoku. It was a minor incident hardly
warranting dismissal. Similarly the issue relating to James did
not warrant dismissal.

Findings as to Credit
The evidentiary issues in dispute are in my view easily re-

solved. I say that because apart from the contested substantive
evidence given by Ms Kawihardja generally being unaccept-
able, her demeanor in the witness box also demonstrated a
lack of veracity. There were a number of contradictions within
her own testimony which made her evidence difficult to
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accept. The matters appertaining to the financial circumstances
of the business is one obvious example highlighting inconsist-
ency. There are many others. Some are reflected in the
submissions made by counsel for the Complainant. It simply
suffices to say that I entirely agree with counsel’s submission
contained in paragraphs 28 to 40 of her submissions. Despite
her attempt to demonstrate a poor command of the English
language Ms Kawihardja often answered questions before they
were translated. Quite frankly I formed the impression that
she attempted to utilise her apparent lack of command of Eng-
lish for her benefit. I agree with the submissions made by the
Complainant’s counsel in that regard. Where there is conflict
in the evidence given by the Complainant and that given by
Ms Kawihardja I prefer the evidence of Ms de Blank.

The Law
One of the main grounds of defence put forward by the De-

fendant in this matter in opposing the Complainant’s claim is
that as Ms de Blank was terminated at the end of the proba-
tionary period there was no requirement to continue her
employment past that point. The decision of Mr Commissioner
G.L. Fielding in Westheafer and Marriage Guidance Council
of W.A. 65 WAIG 2311 has been cited to support that proposi-
tion. In that matter the learned Commissioner said;

“The concept of probationary employment is well known
and well understood in employment law. It is that an
employer by engaging someone on probation throughout
the period of probation retains a right to see whether he
wants the employee or not in his employment as if the
employee was still at the first interview. Hence there is
no obligation on the employer to even objectively con-
sider whether or not he should re-engage an employee at
the end of the probationary period.”

The principle enunciated by Fielding C. set out above, with
which I agree, has no application in this matter. It has no ap-
plication because it is evident that the termination of the
Complainant’s employment occurred following the comple-
tion of the 3 month probationary period. Even on the most
favourable view of the evidence to be taken on behalf of the
Defendant it remains the case that the probation period ended
on 15 February 1999. At best termination occurred two days
following the ending of the probationary period.

In my view the invocation of the probation clause to termi-
nate employment can only occur within the probation period
or immediately therafter. Once the probation period has ended
and no action has been taken to terminate the employment of
the employee that right is lost. At no stage did Ms Kawihardja
on behalf of the Defendant seek to invoke the probation clause
to terminate the employment of Ms de Blank within the pro-
bation period or immediately thereafter. Indeed it was not
within her contemplation. No mention was made of it at all in
correspondence or in communication. I fear that the provision
has simply become a useful tool in her attempt to now resist
the Complainant’s claim. At the material time she never turned
her mind to that particular clause within the agreement.

In determining whether the dismissal was harsh oppressive
or unfair I apply the dicta enunciated in Miles and Others trad-
ing as The Undercliffe Nursing Home v. FMWU 65, WAIG
385.

In that case Kennedy J, stated, at p.387;
“The question to be investigated is not a question as to
the parties respective legal rights, but a question as to
whether the legal right of the employer has been exer-
cised so harshly or oppressively against the employee as
to amount to an abuse of that right.”

In that regard I am to assess the industrial fairness of the
decision of the employer based on the quality of the conduct
involved and an assessment of what is just and equitable upon
the substantive merits of this matter.

Determination
The Defendant failed to induct, train and provide clear in-

structions or guidelines at the commencement of employment
with respect to the duties of Ms de Blank as manager. That
placed Ms de Blank in an extremely difficult position particu-
larly in the light her lack of prior retail experience. The
instructions subsequently given to her were confused. The in-
structions were confused because the interrelationship between

Ms de Blank and Ms Kawihardja was not defined. In those
circumstances it was impossible for the Complainant to know
whether she should deal with a matter herself or send the mat-
ter on to Ms Kawihardja. That was particularly so in the light
of Ms Kawihardja’s ad hoc intervention from time to time.

Notwithstanding the obvious difficulty faced by Ms de Blank
as a consequence of the lack of instruction, it is important to
recognise that she made substantial achievement in improving
the business, particularly operationally. The independent as-
sessment of Ms Starr and Ms Fenwick clearly support such a
finding.

Notwithstanding the obvious improvements made by Ms de
Blank, Ms Kawihardja was nevertheless unhappy with certain
operational aspects. That is clear from her letter to the Com-
plainant dated 17 January 1999. Despite that letter and the
discussions held in the presence of Mr Luntungan concerning
such matters, Ms Kawihardja failed to warn the Complainant
of the likelihood of termination if her perceived poor perform-
ance did not improve. That in my view resulted in both
procedural and substantive unfairness leading to the dismissal
being harsh and oppressive in breach of the provision implied
by Section 18 of the Workplace Agreements Act 1993.

Remedy
Reinstatement of the Complainant is impracticable in the

light of these proceedings. The parties have no confidence in
each other and it is clear that it would be impossible for Ms de
Blank and Ms Kawihardja to work together.

As to compensation it is evident that Ms de Blank has a duty
to mitigate the Defendant’s loss. The evidence dictates that
she has sought out alternative employment but despite her best
endeavours she remains unemployed. She has attempted to
mitigate the Defendant’s loss.

As to quantum of compensation pursuant to section 57
(1)(d)(ii) I believe I would be assisted by the oral submissions
of the parties particularly with respect to the application of
section 58 of the Act. I accordingly invite further submissions
on the issue and will hear the parties in that regard.

G. CICCHINI,
                                       Industrial Magistrate.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shelley Archer

and

State School Teachers Union of WA (Inc).

No. 1866 of 1998.

COMMISSIONER P E SCOTT.

6 October 1999.

Reasons for Decision.
THE COMMISSIONER: The application, as amended on the
day of hearing, is that the Applicant claims that she has been
denied a benefit, not being a benefit arising from an award or
order of this Commission, to which she is entitled under her
contract of employment. The benefit claimed is pay in lieu of
the period of notice which the Applicant says arises from Clause
25, of the Conditions of Employment —for Officers of the
SSTU (Exhibit 2), which the Applicant says formed part of
her contract of employment.

The circumstances of the Applicant’s employment by the
Respondent are that on 3 December 1993, after an interview
with the Respondent’s then General Secretary, Peter Quinn,
the Applicant was offered and accepted a three month contract
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of employment. A letter dated 3 December 1993, being the
first document in a bundle of documents which forms Exhibit
1, is said to confirm this. The essential elements of this letter
provide—

“Dear Shelley

I wish to advise that your conditions of employment with
the Union will be subject to the document “Conditions of
Employment for Officers of the SSTUWA”.

The salary level will be $43,889 per annum.

If the substantive holder of your position indicates an un-
willingness to return to employment with the State School
Teachers’ Union of WA (Inc.) you will be eligible to ap-
ply for the position and if successful your services with
the Union will be deemed to have been from the date of
your appointment to your current position.

I trust this arrangement meets with your approval.”

The terms of employment as referred to in this letter are said
to be the Conditions of Employment for Officers of the
SSTUWA which is Exhibit 2 and which was provided to the
Applicant by an industrial officer of the Respondent, Peter
Malone. The Applicant says that the Conditions of Employ-
ment—for Officers of the SSTU came into force prior to her
employment with the Respondent but were under review from
12 June 1992 and, until the time her employment with the
Respondent ended, no new document was resolved between
the Union and its employees.

For some unspecified reason, and within a few weeks of her
initial engagement, the Applicant was provided with a letter
dated 22 December, 1993, which says—

“Dear Shelley

As 1993 draws to a close, can I just say that I have cer-
tainly appreciated the effort you have applied to the work
allocated to you in the short time you have been with the
Union.

In saying that, could I also request that you continue on
in employment with the SSTUWA until 6th March, 1993,
when I will review the situation once again.

Thanking you in anticipation.

Yours sincerely

signed

P Quinn
GENERAL SECRETARY”

(Exhibit 1)

Some time after the Applicant took up employment, the in-
cumbent, in whose position the Applicant was temporarily
engaged, departed permanently and the position was adver-
tised. The Applicant denies that, until the day of the hearing of
this matter, she had seen a newspaper advertisement for the
position of Industrial Officer/Advocate for the Respondent
which was the position for which she applied successfully.
This newspaper advertisement refers to “the appointment will
be for a 4 year contract commencing as soon as possible”. The
Applicant says that it was common knowledge within the Re-
spondent’s office that this position was available and she
applied for it. The Applicant denies that she was told during
the interview that the position was for a 4 year term or that she
was told at any other time that this was a condition of her
employment.

The Applicant was successful in her application and by let-
ter dated 22 August 1994, she was advised that she would be
appointed to the position of Industrial Officer/Advocate from
22 August 1994. This letter makes no reference to any terms
or conditions of employment, but refers to the appointment
being effective from 22 August 1994. The Applicant says that
it was not until the week prior to 3 September 1998, when
Peter Quinn spoke with the Applicant and advised her that her
contract would not be extended, that she was told of a 4 year
term. This discussion was followed up by a memorandum to
the Applicant dated 3 September 1998 which reads—

“Shelley

Please find attached a copy of the background and action
sheet for e.239.2 as discussed with you last week.

Unfortunately as you can see, the Executive Committee
did not agree to extend your contract as was the case with
the 0.5 Organiser position.
Please discuss further if necessary.
signed
Peter”

(Exhibit 1)
The Applicant says that in her discussions with Mr Quinn in

the week preceding 3 September 1998 and following her re-
ceipt of the memorandum, she indicated to Mr Quinn that as
she had been on workers’ compensation from 15 December
1997, the Respondent was obliged to keep her position open
until December 1998 and, in any event, she was entitled to
three months notice or pay in lieu of notice in accordance with
the conditions applicable to officers of the SSTU.

On 22 September 1998, the Applicant received a letter dated
17 September 1998 from the President of the Respondent, Brian
Lindberg which says—

“Dear Shelley
As you will be aware, from the memo of 3 September
from the General Secretary to yourself, Executive has
decided not to readvertise the position of Advocate. The
decision (E239.2 (ii)) was made based on budgetary con-
straints and union priorities.
Thus, in accordance with the decision taken by Execu-
tive at its August meeting your employment contract
expires on the 30th September 1998. Could you please
liaise with the General Secretary regarding communica-
tion between yourself and Matt Farrell and David Bal4
with respect to any existing workload and relevant back-
ground.
On behalf of the Union I wish you well in your future
endeavours.”

(Exhibit 1)
On 30 September, the Applicant received a cheque from the

Respondent but there was nothing attached to indicate how
the amount paid to her was calculated or what it encompassed.
The Applicant rang Peter Quinn and asked for a detailed break-
down however, none was received. She understands that she
has received payment for accrued annual leave, pro rata long
service leave and other outstanding entitlements in accord-
ance advice from Peter Quinn.

In the third week of October, the Applicant returned her keys
and the vehicle provided to her and departed the Respondent’s
premises.

In cross examination, the Applicant recognised a memoran-
dum signed by herself addressed to Peter Quinn, General
Secretary, dealing with the operative date for salary increments
applicable to her. One of the paragraphs of this memorandum
says—

“I was appointed on a temporary basis in November 1993
but gained the 4 year contract in about October 1994 as I
understood from both yourself and Peter Malone, at the
time I was appointed, my anniversary date was to be taken
from the time of my first appointment at this office ie
November 1993.”

(Exhibit B)
The Applicant says that she believes that this document was

drafted for her by Peter Malone and she signed it as dealing
with the question of her salary increments. She acknowledged
that she was careless in signing some documents in that she
had not read them or not read them carefully before she signed
them and that particularly during the period when she was on
workers’ compensation, people within the Respondent’s of-
fice prepared documents which she signed without reading
because she was under significant stress. This stress was the
reason for her being absent on workers’ compensation.

The Respondent submitted that the Applicant was engaged
on a 4 year contract, which expired by the effluxion of time,
and there was no requirement for her to be given notice. The
Respondent says that the Applicant’s evidence that she was
unaware of her employment being the subject of a 4 year con-
tract is not credible for a number of reasons.

I have considered the evidence in this matter and the sub-
missions of the parties. The only evidence before the
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Commission is that given by the Applicant and documents rec-
ognised by her during that evidence. Having observed the
Applicant as she gave her evidence I am satisfied that her evi-
dence is credible. I accept her explanation for the memorandum
which referred to her being on a 4 year contract. I also note
that this memorandum contains a number of inaccuracies, be-
ing important and relevant dates for the purpose of the operative
date for salary increments. I accept that the Applicant was not
the author of the memorandum, that it was prepared for her by
someone who had, or had made, no reference to documents
which would have clarified a number of things. Firstly, the
Applicant’s commencement of a three month contract was from
3 December 1993, not November 1993, and if she gained a 4
year contract, it was from 22 August 1994, not “in about Oc-
tober 1994”. I accept, too, that the Applicant signed this
memorandum without reading or fully comprehending all of
its terms. Accordingly, I do not conclude, that the Applicant’s
signing of this memorandum is her acknowledgment of a 4
year term.

I also accept that the Applicant had not seen the newspaper
advertisement for the position for which she successfully ap-
plied which referred to a 4 year contract. I note that although a
job advertisement may indicate that certain conditions will
apply, it is often the case that they do not apply, following
negotiations between the parties. In any event, the Applicant’s
evidence was that there was no discussion during that inter-
view of any 4 year term. The letter confirming her appointment
contained no reference to any such term. One would have as-
sumed that a matter of such significance would have been
recorded between the parties had it applied.

Accordingly, I conclude that the Applicant was not told that
the Respondent intended that her contract of employment be
for 4 years. If the Applicant was not aware of the Respond-
ent’s intentions, and did not agree to them, then this could
hardly constitute a contract. The Respondent’s only advice to
the Applicant about her terms and conditions of employment
appears to be in the initial letter of appointment, dated 3 De-
cember 1993. The permanent position gained by the Applicant
in August 1994 was the position she had held temporarily since
December 1993. In that temporary position, the Applicant’s
conditions of employment were the “Conditions of Employ-
ment for Officers of the SSTUWA” which provide for the
Respondent to give 12 weeks notice. The Applicant was not
told, until just before 3 September 1998, that anything other
than those conditions was intended by the Respondent. The
Respondent cannot rely on a condition retrospectively, with-
out the Applicant’s consent.

If I am wrong in this and a 4 year term did apply, then that
term would have expired on 21 August 1998, being 4 years
from the date of appointment to the position. If it did so ex-
pire, and the Applicant continued to be employed by the
Respondent until the time she was advised, in the week prior
to 3 September 1998, that her position was not to be extended,
and would terminate on 30 September 1998, then the contract
between the parties up until 22 August 1998 had expired and a
new contract commenced. If the Applicant’s employment had
been subject to a 4 year term, for it to have continued beyond
that date would have required that the Applicant agree to such
an extension. There was no evidence of any discussion with
her on that particular point. Rather the Respondent simply
continued to employ her beyond that point on the basis that it
was going to terminate on 30 September 1998. There is noth-
ing before the Commission to indicate that the 4 year contract,
if one existed, continued, with the agreement of both parties, a
condition precedent to such an extension. The Applicant’s
employment conditions for the period after the expiration of 4
years were not determined between the parties.

The Respondent has failed to recognise that there was no
basis upon which to extend the contract beyond 21 August
1998. Mr Clifford for the Respondent valiantly attempted to
have the date of the 4 year term somehow conclude in late
September/early October 1994 based only on the memoran-
dum from the Applicant to Peter Quinn dealing with her salary
increments. He relies on the phrase within the paragraph re-
ferred to earlier relating to “gained the 4 year contract in about
October 1994”. It is quite clear that this memorandum is for a
different purpose than establishing the 4 year contact. In any
event, its reference to the Applicant’s commencement time as
being November 1993, and her gaining a 4 year contract in

about October 1994 is quite clearly inaccurate. Her employ-
ment in the position of advocate, by all that is before the
Commission, commenced on 22 August 1994 and 4 years from
that time takes it to 21 August 1998. To say that the inaccura-
cies of the memorandum constitutes some form of amendment
to her contract of employment for the purposes of either rec-
ognising a 4 year contract which had not been established or
for establishing her commencement date as October is con-
trary to the other evidence before the Commission, which
evidence I have accepted.

Accordingly, at the time when the Respondent advised the
Applicant that her employment was not to continue beyond 30
September 1998, the Respondent was required, in accordance
with either contractual terms or the concept of reasonable no-
tice to provide the Applicant with a period of notice or pay in
lieu of notice. I am satisfied from the evidence including the
letter of 3 December 1993 that the Conditions of Employment
of Officers of the SSTU was the document which set out the
conditions of the Applicant’s employment, there being no other
document or arrangement in evidence. This provides under
Clause 25. – Termination of Contact that the termination may
be by the Respondent giving the officer 12 weeks notice in
writing of its intention to terminate or paying in lieu the sum
equal to 12 weeks in salary. The date upon which the Respond-
ent gave the Applicant notice was 22 September 1998 by letter
dated 17 September 1998. Accordingly, the Applicant is enti-
tled to either 12 weeks notice or 12 weeks pay in lieu of notice
from 22 September 1998. The Applicant is entitled to salary
for 10 weeks and 4 days, as she was given notice of one week
and one day. Pay in lieu of notice is to be calculated at the
actual rate of salary received by the Applicant at the time of
her termination which according to the evidence was
$57,673.00 per annum.

As to whether any pay in lieu of notice ought include con-
sideration for a motor vehicle and superannuation, I note that
there is no provision within the contract of employment for
payment in lieu of the lack of availability of a motor vehicle
during this period or that salary for the purposes of notice is to
take account of the cost of the motor vehicle or of superannua-
tion. There is nothing before me regarding any entitlement to
superannuation other then Clause 22.- Staff Superannuation
which notes only that the Applicant was entitled to join the
State School Teachers Union of Western Australia Superan-
nuation Investment fund in the terms provided by the
appropriate Deed. There is no basis on which the Commission
is able to import into the terms of the contract of employment
for the purposes of any contractual benefit that the Applicant
was entitled to any particular amount arising from this clause,
during any period for which pay in lieu of notice is due. The
same applies in respect of the aspect of the claim relating to
life insurance.

Accordingly, an order shall issue for the Applicant to be paid
the amount of $1,109.10 per week for 10 weeks and 4 days, in
lieu of notice.

APPEARANCES: Mr R Farrell (of Counsel) on behalf of
the Applicant

Mr P Clifford (of Counsel) on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shelley Archer

and

State School Teachers Union of WA (Inc).

No. 1866 of 1998.

COMMISSIONER P E SCOTT.

14 October 1999.

Order.
HAVING heard Mr R Farrell (of Counsel) on behalf of the
Applicant and Mr P Clifford (of Counsel) on behalf of the
Respondent the Commission, pursuant to the powers conferred
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on it under the Industrial Relations Act 1979, hereby orders
that—

1. The Respondent shall pay to the Applicant, in lieu of
notice, salary for 10 weeks and 4 days; and

2. Such amount is to be calculated at the rate of
$1,109.10 per week ;and

3. The payment prescribed by 1. above shall be made
within 7 days of the date of this Order.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mark Davies

and

HVAC Process Services Pty Ltd
and

HVAC Construction (Qld) Pty Ltd.

No. 44 of 1999.

COMMISSIONER A.R. BEECH.

 13 October 1999.

Reasons for Decision.

Preliminary Issue—Request for Adjournment.
FOLLOWING Reasons for Decision in this matter which is-
sued on 12 July 1999 the matter was set down for hearing to
determine a further preliminary point of the correct identity of
Mr Davies’ employer. The date set for hearing is 12 Novem-
ber 1999. Mr Davies has requested that the application be
adjourned from that date until a date in January 2000 because
he currently is residing in Melbourne and will be unable to
personally attend at the hearing on 12 November 1999. The
respondent’s solicitors have specifically advised the Commis-
sion that Mr Davies will be called to give evidence on his own
behalf for the determination of this preliminary point.

The respondent opposes the adjournment. It refers to the
history of this matter commencing with the filing of the No-
tice of Application on 13 January 1999. The application has
now been on foot for more than 8 months and despite the con-
siderable amount of time that has passed the parties are still
dealing with preliminary issues. A further delay will mean that
the preliminary issue is not dealt with until January 2000 or
later and it will be more than 12 months for the matter to have
reached that stage. The matter should therefore proceed with-
out delay.

Whether the matter should be adjourned is a question for the
exercise of the Commission’s discretion. The test in Myers v.
Myers that where the refusal of an adjournment would result
in serious injustice to one party an adjournment should be
granted unless in turn this would mean serious injustice to the
other party is the test that has been adopted in this Commis-
sion: Grovenor Pty Ltd v Buckley (1996) 77 WAIG 303;
Registrar v Metals and Engineering Workers’ Union—West-
ern Australia and Others (1993) 73 WAIG 557 at 560. The
respondent is certainly correct that matters of this nature ought
to be dealt with expeditiously (see Culverhouse v John Septimus
Roe Anglican Community School (1995) 75 WAIG 1960 and
the references cited). However, that is not to say that for that
reason, adjournments ought not be granted.

In this case, it is difficult to see how Mr Davies may prop-
erly present his case if he will be required to give evidence
and will not be in the state. It does not seem reasonable to hold
the fact that he is in Melbourne against Mr Davies. An em-
ployee is required to mitigate his or her loss and to take steps
that are reasonable to secure alternative employment. That may
mean that an applicant is not going to be in the vicinity of the
Commission for all the time until his or her application is
determined. I therefore do not find Mr Davies’ unavailability
inherently unreasonable. I find that to refuse the adjournment
would prejudice him in the presentation of his case. The

granting of the adjournment would not, in my finding, preju-
dice the respondent other than by a further 2 month delay. The
balancing of these factors results in the granting of the ad-
journment. In the event that any order issues from the
substantive proceedings in Mr Davies’ favour, the period of
the adjournment will not be taken into account in a way that is
detrimental to the respondent.

The Commission will issue a formal order vacating the hear-
ing set down if required. The matter will be restored to the
lists at the next available date in the new year.

Appearances (by way of written submissions)—
Mr R. Kelly (of counsel) on behalf of the applicant.
Mr C. Gollow (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Graham Thomas Evans

and

Midekeha Pty Ltd

t/a Leederville Autocare.

No. 1522 of 1998.

COMMISSIONER J.F. GREGOR.

28 October 1999.

Reasons for Decision.
THE COMMISSIONER: On 12 August 1998, Graham Tho-
mas Evans (the applicant) applied to the Commission for an
order pursuant to s. 29 of the Industrial Relations Act, 1979
(the Act). The applicant seeks orders that he had been unfairly
dismissed and payment of contractual benefits claimed by the
applicant to be due to him at the completion of the contract of
employment.

The applicant tells the Commission that he entered into an
employment relationship with Midekeha Pty Ltd trading as
Leederville Autocare on or about 24 October 1997 as a serv-
ice adviser. The applicant claims that he entered into an
incentive scheme with the respondent in March 1998. The
details of the incentive are contained in Exhibit B10. As I un-
derstand the evidence, various proposals were put to the
applicant:

The first concerned wages; the second a vehicle package;
the third relating to unions; the fourth ongoing workshop train-
ing; and an incentive program which contained two options
for the applicant’s consideration.

The applicant says that he had a discussion with the princi-
pals of the company: Michael and Debbie Larner. It was agreed
that the applicant would receive what was described as casual
wages of $460.00 per week plus $100.00 cash in hand, total-
ling $560.00 per week, plus $160.00 every four weeks for fuel.
He declined the offer of a motor vehicle but agreed to do a
number of courses including Repco Autotech, a Repco and
Petro-Jet course. Additionally, he accepted the respondent’s
offer to pay expenses for shirts, trousers and shoes. In respect
of the incentive package, he accepted option two, which he
asserts included 25% labour costs on all customers he bought
to the business. He also claims that under the scheme, figures
showing total labour charges were to be provided to him
monthly so he could determine the correct sum. However this,
according to his evidence, never occurred. Despite a number
of requests from the applicant, he contends that monies pay-
able under the agreement were never paid.

Early in July 1998, the applicant asked the respondent if he
could see the figures. The respondents agreed and the appli-
cant attended the office on 23 July 1999 where Mrs Larner
was going through the accounts, apparently for the purpose of
supplying him with information. Mrs Larner advised the ap-
plicant that the business was not making a profit. The applicant
attempted to discuss the matter further with Mr and Mrs Larner.
According to the applicant they both looked uncomfortable
and red in the face with Mrs Larner taking back a piece of
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paper causing him to be upset. She then mentioned a race jacket
that he had been promised for his birthday. He felt that he had
been offered a jacket for the work he had done.

On 24 July 1998, he again entered the office, where Mrs
Larner had the invoices spread over the office floor. He had
raised the meeting with her the previous day and expressed
his concern about it. He wanted to see how the figures were
produced. Ms Larner told him that the respondent was not
making enough money and asked him what he wanted. The
applicant says that Mrs Larner told him to get his tools and go.
The applicant told Mrs Larner that he was not there for an
argument, he merely wanted to look at the figures and draw to
her attention a number of clients that he had bought into the
business. At that time, Mr Larner joined them in the office.
Again, Mrs Larner told the applicant to get his tools and go.
Later, Mr Larner followed the applicant out of the office and
said to him words to the effect “[he]… would have to leave
because the working relationship [could] not be recreated”. At
the end of the day, Mr Larner gave him a weeks wage cash in
hand. Mr Larner asked the applicant to return his fuel card and
workshop keys, which he did the following Tuesday.

The respondent drew the Commission’s attention to an Em-
ployment Separation Certificate (Exhibit B12) which shows
that he finished work voluntarily. The applicant disputed this
and related his attempts to obtain other work. The applicant
eventually obtained work as a service adviser after a 12 week
trial period. The applicant gave detailed evidence concerning
his bonus payments. In view of my findings in these Reasons,
I have no need to summarise that evidence at this point. I will
deal with it later in my analysis.

Mrs Larner, who was the respondent’s director, gave the
substantial evidence. She told the Commission that prior to
commencing trading as the respondent, her husband and her-
self operated a business named Caltex, Leederville. The
applicant worked for the couple until September 1997, when
they sold the business.

The employment relationship was renewed in October 1997.
According to Mrs Larner, the applicant would only return to
work with the respondent if he could come and go as he pleased.
He also stated what the rate of pay would be to do that. At this
time, Mr and Mrs Larner were the only employees of the re-
spondent company.

Mrs Larner gave evidence that between 6 March 1998 and
26 July 1998, the applicant was paid $460.00 net per week. In
addition, he received $100.00 cash in the hand and a fuel card
worth $40.00 per week. Other benefits included a uniform and
$100.00 which was paid by the respondents.

In late December 1997, the applicant told the Larners that
there was no guarantee that he would return in 1998. He asked
if he could leave his tools on the premises until he could col-
lect them. Nothing was heard from him until Mr Larner made
contact on 12 January 1998. Mrs Larner’s view of the arrange-
ment was that the applicant insisted that he was a casual worker.
This had been his approach all the time that he had worked for
them at Caltex Leederville prior to Leederville Autocare. He
would put his demands and be paid what he wanted to keep
him happy. Due to being a so-called casual, he was paid a
casual rate of $20.00 per hour. It was a term of employment
that he was not paid for public holidays or time, amounting to
an hour or more that he took off from work. He did take hours
off during the day but was paid. This was done to keep him
happy and to convince him to become permanent. The appli-
cant insisted on the title as “casual” even after the new
arrangements were made with him in late February 1998. Ap-
parently, he did this because as a casual he did not have to give
notice when he took lengthy periods of leave. Mrs Larner cited
a number of occasions when this occurred.

In February 1998, the applicant approached Mr and Mrs
Larner stating that he was not satisfied with his current ar-
rangement and that he had another job offer which he was
considering. The Larners told him to take the new job because
the respondent was a new business and probably could not
match the offer that was being made. The applicant asked Mr
and Mrs Larner what they were prepared to offer him so that
he could obtain advice. The Larners presented the wage pro-
posal (Exhibit B10) to the applicant on 23 February 1998, which
he accepted on 28 February 1998. Mrs Larner’s clear recol-
lection of the agreement was that there would be a trial

arrangement whereby the applicant would receive 25% of la-
bour charges incurred by customers the applicant had bought
to the business. This was in addition to the $460.35 he re-
ceived each week, $100.00 cash and $40.00 per week for fuel,
superannuation and unions.

On the first day of the arrangement, Mrs Larner said that
after examining the applicant’s work cards he had claimed the
bonus labour charge against work done for a person who could
be identified as his customer and this annoyed her. This was
raised with the applicant who became very upset. The appli-
cant stated that he was not positive about the arrangement and
he wanted to review it. The labour figures were compiled at
the end of the first week and it was obvious to Mr and Mrs
Larner that the business could not maintain the payment. Ac-
cording to Mrs Larner it was clearly understood that it was a
trial agreement. The document given to the applicant was styled
as a proposal and was not signed by Mr and Mrs Larner. Mrs
Larner agreed with her husband that he would advise the ap-
plicant that the business could not afford the trial arrangement.
Mr Larner did so and told Mrs Larner that he gave the appli-
cant the opportunity to leave if it did not suit him.

The applicant said that he realised that it was a new business
and he was happy to discuss another option. At that time, the
applicant was paid an amount equivalent to 25% of the labour
charge for his customers for that week by cash and cheque. He
refused to accept the money. He said that he would accept it
later when the business made a profit. The payment was later
made.

According to Mrs Larner, it became clear after the first week
that the trial proposal would not work. As far as the respond-
ent was concerned it was terminated at the end of that week
because it was not viable.

Mrs Larner spoke to the applicant about the company’s fig-
ures to determine why business had reduced over the last three
months. In July 1998, she spoke to Mr Larner and the appli-
cant about missing invoices. The applicant became very
agitated. Other attempts to discuss monthly figures with the
applicant occurred. When he was shown the figures he be-
came sulky and upset. Mrs Larner believes that the applicant
accepted that the respondent did not have the money to give
him. At a later meeting, the applicant expressed his dissatis-
faction whereupon Mrs Larner advised that there was no more
money and if he wanted more he would have to do something
about it. She meant the applicant would have to help the busi-
ness get back on track and decide to stay or leave the respondent
company. The applicant became abusive and said that he was
leaving. After Mr Larner entered the office, Mrs Larner told
the applicant that if his attitude did not change and his behav-
iour continued to deteriorate he might as well leave. At this
stage, the applicant said that he was unhappy with the way
things were going. He was not being treating correctly and
that if he did not receive what he wanted he would leave.

Mrs Larner also gave evidence that the applicant stated that
if he could not get money he would leave. He became angry
and out of control and was wildly gesticulating. Mrs Larner
became concerned about her husband, as he was ill and due to
go into hospital. Accordingly she told the applicant if he was
leaving he may as well pack his tools and go. She meant by
that, if he is leaving, he better leave now before things got
worse. As far as she was concerned, the applicant had made
clear that he was leaving and her position was that he should
leave now. She did not terminate his service he had already
resigned by saying that he was leaving.

Mr Larner’s evidence regarding the respondent’s business
history supported Mrs Larner’s evidence. Relevantly for these
Reasons, he related that the respondent was keen to engage
the applicant’s services having experienced them before. He
stated that the applicant was not eager and they could not make
an arrangement with him until after Christmas. Mr Larner
agreed that the applicant would be paid as a casual but his
wife dealt with the respondent’s business affairs. Mr Larner
was not entirely sure of the detail. He remembered that the
applicant demanded to be employed on a casual basis which
would enable him to work in the way that he wished. That
means if he wanted to come and go he could. That happened
approximately half a dozen times.

Mr Larner remembered that at the end of February 1998, the
applicant told him that he had another job offer and was
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looking to compare what the respondent was prepared to of-
fer. The respondent presented the applicant with various
options, one of which the applicant accepted. According to
Mr Larner, this option was trialed for a week because he be-
lieved it would be very expensive. At the end of the first week
it became obvious that the proposal was not financially vi-
able. Mr Larner recalled that he offered to pay the applicant
monies owing to him under the bonus system at the end of the
first week. He made it clear that the business could not afford
the agreement and believed that the applicant understood his
position. Mr Larner, as a fair person, suggested that they may
be able to look at some profit sharing arrangement in the fu-
ture. The respondent would need to determine whether a profit
had been made and whether some of the profits could be shared.
No specific details or fixed percentages were determined. The
respondent was prepared to consider profit sharing because of
the unsuccessful trial agreement. On the basis of Mr Larner’s
evidence, the Commission determined that the respondent
clearly informed the applicant at the end of the first week that
the trial proposal was not viable.

Mr Larner’s evidence is that the arrangement continued af-
ter the first week except that the applicant knew that he would
not receive the 25%. At the end of the month, Mr Larner looked
at the business figures, as he said he would, and determined
that as business had increased he would give the applicant a
$200.00 cash bonus. The above is a sufficient recitation of the
evidence to supply the basis of the analysis which follows.

Before dealing with the law to be applied, I deal with wit-
ness credibility. I had the opportunity to see the applicant in
the witness box and I heard evidence from Murray Victor
Rhodes who knows the applicant and described him as a forth-
right and honest person. I have no reason to draw any other
conclusion. As far as I am concerned he has related the story
as he remembers it. There is no inconsistency in his evidence
and therefore I accept that he has told me what he believes to
be the truth.

Similarly, Mr and Mrs Larner appear to be truthful witnesses.
All the parties related the events to the best of their recollec-
tion. It is for the Commission to analyse the facts and the
applicable law and determine on the balance of probabilities
what was the most likely arrangement made by the parties.

The law to be applied in cases such as this has been stated
on a number of occasions. The question is whether the re-
spondent has acted harshly, unfairly or oppressively in its
dismissal of the applicant. It is for the applicant to establish
that the dismissal was in all these circumstances unfair. The
test for ascertaining whether a dismissal is harsh, oppressive
or unfair is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of
Australia (1985) 65 WAIG 385. The question to be answered
is whether the right of the employer to terminate the employ-
ment has been exercised so harshly or oppressively or unfairly
against the applicant as to amount to an abuse of the right. A
dismissal for a valid reason within the meaning of the Act may
still be unfair if, for example, it is effected in a manner which
is unfair but if the employment has been terminated in a man-
ner which is procedurally irregular that will not of itself
necessarily mean the dismissal is unfair (see Shire of Esperance
v. Mouritz (1991) 71 WAIG 891 and also Byrne v. Australian
Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz,
Kennedy J observed that whether an employer in bringing about
a dismissal adopted procedures which were unfair to the em-
ployee, is but an element in determining whether the dismissal
was harsh or unjust.

As I have mentioned in dealing with witness credibility I
have no reason to disbelieve the applicant. However, in deter-
mining what the real arrangement was between the parties the
Commission is required to examine all of the evidence. I have
no doubt that the applicant is highly skilled in his trade. This
is clear from the evidence of Mr Rhodes and that the respond-
ent’s were prepared to enter into quite unusual contractual
relationships in order to meet his requirements. He was a re-
quired member of staff, as his presence would enhance the
respondent’s customer base. Accordingly, they were prepared
to pay him substantial sums of money in an unorthodox way
to secure his services. This included variation to the contract
of employment, when the applicant became unsatisfied with
the original agreement.

When assessing what happened at this time I must decide
what evidence I accept. There is no inconsistency between Mr
and Mrs Larner’s evidence. Mr Beard, who appeared for the
applicant, cross-examined them throughly. However, this did
not disturb their story. Ultimately, where their story differs
from the applicant’s, I favour their version. Given that finding
it is open to conclude, on the evidence before the Commis-
sion, that when the applicant sought to vary his contract of
employment, the respondent, through Mr and Mrs Larner, at-
tempted to accommodate his wishes. They did so against threat
that he would leave their employ to work elsewhere or at least
consider another position. I accept Mr and Mrs Larner’s evi-
dence that their business was new and not flush with funds.
They tried, within their financial limitations, to satisfy the
applicant. That included making a proposal regarding his terms
and conditions of employment which included two incentive
payments options. The applicant selected the option paying
him 25% of all labour charges billed against customers he had
bought to the business.

I conclude that the respondent offered this option condition-
ally. The respondent was prepared to trial the arrangement for
a week to ascertain how much would be produced by the ap-
plicant. It is difficult to conclude whether the applicant fully
understood that the arrangement was to be trialed for one week.
I accept that after the arrangement had been running for one
week, Mr and Mrs Larner assessed the outcome and decided
that it was financially unviable to continue. I conclude they
advised the applicant and that Mr Larner suggested a way to
deal with it would be to review the respondent’s earnings later
in the year and see if a profit share arrangement was viable.
This happened in March 1998, when the applicant was given
$200.00. This supports the respondent contentions in the mat-
ter.

At all times, the applicant believes he had made a 25% bo-
nus payment arrangement. When this was not delivered, he
became upset and raised the issue with Mrs Larner. At the
time she was reviewing the books and her response was con-
sistent with the respondent’s story. Mrs Larner replied that the
trial for 25% of labour costs was abandoned after one week
but they would look at some sort of profit share arrangement
in the future which frustrated the applicant. I conclude from
the evidence, that on the balance of probabilities, he entered
into an argument with Mrs Larner, he became upset and said
that he would leave. Mrs Larner accepted that he would do so
by telling him that he may as well take his tools. The evidence
of Mr Larner supports this conclusion.

Ultimately, I find that what happened between the parties is
that they agreed to vary the contact between them. A term of
the contract provided the applicant with an incentive program
based on him receiving 25% of the labour charges against cus-
tomers bought by him to the business. That trial arrangement
expired after one week. The respondents varied it by telling
the applicant that even though the 25% arrangement would
not continue they were prepared to look at some profit shar-
ing. The applicant’s claim, based upon a contractual right of
the payment of 25% of the labour charges raised against cus-
tomers bought in by him to the business, must fail.

I further conclude that the parties relationship deteriorated
to the point that they had an argument which resulted in them
mutually agreeing to bring the relationship to an end. In that
case, there was no dismissal and I find that the jurisdiction
that is created by Section 29 of the Industrial Relations Act
does not arise. There was no dismissal.

I consolidate my findings in this matter in the following way.
There has been no dismissal in this matter and therefore juris-
diction does not arise. There are no unpaid contractual benefits
extant at the time that the contract was bought to an end for
the reasons that I have set out previously in these Reasons for
Decision. The application will be concluded by an order for
dismissal.

Appearances:Mr Beard appeared for the applicant.

Ms Drew-Forster appeared for the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Graham Thomas Evans

and

Midekeha Pty Ltd

t/a Leederville Autocare.

No. 1522 of 1998.

COMMISSIONER J.F. GREGOR.

28 October 1999.

Order.
HAVING heard Mr Beard on behalf of the applicant and
Ms Drew-Forster on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred in it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gerry Fazio

and

Multilink Pty Ltd T/F Pietracatella Family Trust T/A Villa
Picasso.

No. 245 of 1999.

14 October 1999.

Reasons for Decision.
COMMISSIONER C.B. PARKS: The respondent company
owns and operates two restaurants, the Vino Vino and the Villa
Picasso. The last named restaurant had its opening night of
trading on 30 January 1999 and thereafter opened for lunch
and dinner from 2 February 1999 onward. Mr Fazio was en-
gaged by Mr Pietracatella, a director of the respondent, to work
at the Villa Picasso and which he did from 11 January 1999
until he was summarily dismissed by Mr Pietracatella on 5
February 1999. The applicant complains that his dismissal was
not warranted and unfair and asks that the Commission grant
him the remedy of monetary compensation for the loss and
injury he has sustained as a consequence of the dismissal.

Mr Pietracatella dismissed the applicant for misconduct al-
legedly committed by him in an incident which occurred
between Mr Fazio and Ms Sonia Pietracatella, the daughter of
Mr Pietracatella, at the Villa Picasso on the afternoon of 5
February 1999.

At or about 2 pm, and after completion of the lunch service,
on 5 February 1999 Ms Pietracatella attended the Villa Pi-
casso and was asked by Mr Fazio, her superordinate, whether
she had distributed a number of menus to local businesses that
he had requested she do on the previous day. Ms Pietracatella
advised that she had not done so. During their exchange Mr
Fazio indicated his dissatisfaction with her, and both of them
made derisive comments to the other and following that Ms
Pietracatella departed from the restaurant. Ms Pietracatella
thereafter telephoned her father and conveyed to him she was
upset because of the incident with Mr Fazio in which he had
used offensive language in reference to her. It is immediately
after hearing from his daughter that Mr Pietracatella telephoned
Mr Fazio and, after a short conversation, dismissed him.

According to the applicant Ms Pietracatella had been rostered
to work at the restaurant on 5 February 1999 but she did not
attend at the required time and arrived after the lunch service
had ended. Ms Pietracatella is said to have been asked whether
she distributed the menus by facsimile transmission as he had
requested and that her response was a curt, no! The applicant
says that he stated she ought have advised him that the task

had not been done and he would have attended to it, to which
Ms Pietracatella responded and referred to him as a “hero”.
The term “hero” he interpreted to be an insinuation that he
was a person who was “full of himself”, and was therefore
derogatory. His response to that is said to have been the state-
ment to her that there was no need for her “to be a mole about
it”, after which Ms Pietracatella departed in an uppity manner.

Ms Pietracatella told the Commission that on the date of the
incident she was not rostered to work and visited the restau-
rant to speak with her mother, and also with the intention of
visiting her cousin at a nearby restaurant which she subse-
quently did. The sequence of events as she described them
was that her mother departed shortly after her arrival, she then
used the restaurant telephone to speak to her cousin following
which she was smiling when, Mr Fazio who had been nearby
talking with the chef, took exception to her smiling and said
she had an attitude problem. Mr Fazio is then said to have
asked whether the menus, some of which, according to Ms
Pietracatella, were to be delivered to local business premises
and the others transmitted by facsimile, had been distributed
by her and to which she says she replied that the task had not
been completed because she had been too busy and she apolo-
gised for that. Ms Pietracatella says she then entered the
stairway to depart the upstairs restaurant when Mr Fazio com-
mented to the effect “your friends are right you are a queen”, a
comment which she took to mean she “loved herself” and she
responded and referred to him as “a hero”. Mr Fazio is then
said to have referred to Ms Pietracatella as “a fucking moll”,
that caused her distress and she began to cry as she proceeded
down the stairway.

The applicant says the telephone conversation between Mr
Pietracatella and himself which ended with his dismissal was
limited to Mr Pietracatella asking him what had happened,
and after he described what had occurred, including the com-
ment “not to be a mole about it”, he was then dismissed without
explanation. Mr Fazio views what he had said to be innocuous
and says that the absence of an explanation for his dismissal
left him not knowing why he had been dismissed. Mr
Pietracatella’s recollection of the event is that he asked the
applicant “what’s going on”, he was questioned as to what he
meant and he then accused the applicant of calling his daugh-
ter “a fucking moll”. Mr Fazio is said to have denied the
allegation. The applicant was then dismissed, he is said not to
have questioned the dismissal and accepted it and made the
comment of, “fine”.

After the dismissal Mr Fazio contacted Ms Pietracatella via
her mobile telephone. The applicant says he did so in an at-
tempt to question why he had been dismissed, he was angry,
she was argumentative, he does not recollect what was said
but the conversation was short and the attempt failed. Ms
Pietracatella alleges that upon answering her telephone Mr
Fazio again stated that she was “a fucking moll” and then he
terminated the call. Mr Fazio denies that he was the only per-
son to speak and that he acted, and referred to her, in the manner
she claims.

Mr Fazio told the Commission that he does not use offen-
sive language in the presence of, or directed to, females.
Shannon Leigh Caporn, a female waitperson employed by the
respondent at the time of the incident and for a period thereaf-
ter, the subordinate and a friend of Mr Fazio who has known
him for approximately four years, says that she has never heard
the applicant use offensive language in the presence of a fe-
male.

It is plain that in the opinion of Mr Fazio, Ms Pietracatella
had demonstrated an unsatisfactory attitude to her employ-
ment prior to 5 February 1999 and that opinion was reinforced
by what, on that date, he perceived was her failure to attend
for work, her disregard of his request to distribute menus the
previous day and then her curt answer when he raised the
matter. Although the applicant did not expressly say that it
was his opinion Ms Pietracatella took advantage of being the
daughter of “the boss”, it is my assessment that the overall
tenor of his testimony in relation to her, considered together
with his associated demeanour, disclosed that such is his opin-
ion of Ms Pietracatella. Given what I believe to have been his
state of mind in relation to Ms Pietracatella, I also believe that
on the day he made reference to her attitude as she says.  Fur-
thermore, it follows in logic that he also alluded to her being a
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“queen” in the regal context because of the perception she had
an attitude that her wishes were paramount to those of others,
including his requirements in relation to her employment.

Reference to Ms Pietracatella being a queen is said by her to
have been to the effect “your friends are right you are a queen”.
The mention of her friends and the indirect method of label-
ling her are not relevant to the core of the message. Ms
Pietracatella is twenty years of age and did not appear Machi-
avellian. Had the essence of the allegation not been true and
the comment was her creation, I am sure she would have cho-
sen a more direct version of a derisive comment. I am satisfied
that the essence of the comment Ms Pietracatella claims was
directed to her, was made to her.

There is no dispute that Ms Pietracatella referred to Mr Fazio
as a “hero” and that such was immediately followed by his
retort which became the cause for his dismissal. No derisive
comments were made by either person subsequent to the ma-
terial retort by Mr Fazio and therefore it follows that those
which passed between them had to have occurred before that
time and also prior to the “hero” comment. It follows from
this, and my earlier finding, that I am persuaded Ms
Pietracatella has the more accurate recollection of the sequence
of events and the order of the oral exchanges between them.

It was put to the applicant in cross examination that the com-
ment he made, to which offence was taken, contained reference
to a prostitute. That Mr Fazio denied, and when asked to de-
fine a “mole” he described such as “a hairy creature a little
like a mouse”. On re-examination Mr Fazio said that the com-
ment he made was to convey to the effect “don’t be nasty”.
During the cross examination of Mr Fazio he was argumenta-
tive and often did not respond directly to questions and
answered in a manner intended to serve his interests. A prime
example of his approach, what I am convinced, was both avoid-
ance and facetiousness when he defined a “mole”. I do not
accept that the word “mole” is one of jargon with the meaning
“nasty” and I am satisfied that this stated meaning has no cor-
relation in any way with the animal described by him. Given
the circumstance in which Mr Fazio made his comment I be-
lieve he meant “moll” but probably mispronounced it “mole”.
What degree of offence may reasonably be taken to its use
depends upon the circumstances and the context in which it is
used, and particularly in this case, whether there was any ac-
companying offensive words.

Mr Fazio contends that Ms Pietracatella’s description of his
telephone contact with her is wrong in both the content and
length of the call. Evidence that the call lasted longer than she
claims, and therefore the length of his contact with her was
appreciably longer than that required to make the comment
she alleges and immediately terminate the call, is said to be
found in a telephone invoice/statement issued to Mr Fazio re-
garding the use of his mobile telephone, and dated 11 February
1999 (exhibit 2). The Commission was directed to an entry in
the exhibit dated 5 February 1999 which records a call made
at 14:45 (2:45 pm) to the mobile telephone number agreed to
be that of Ms Pietracatella, and where, in columns under the
headings “Mins” and “Air Chgs” there appears the figures “:30”
and “0.17” respectively. A final column, under the heading
“Total Charges”, shows for the same entry the figures “0.17”
which plainly reveals that the total charge for the call was
$0.17. It is also equally plain throughout the exhibit that the
figures contained under the heading “Air Chgs” record the
same charges as the total charges. The material call is coded
“MO 1” which the exhibit shows to be a peak-time call to a
mobile telephone whereas other calls to mobile telephones at
off-peak times are coded “MO 2”. By a large majority, the
calls recorded under these two codes have been charged at a
rate particular to each code but in each case per a 30 second
minimum increment. The exhibit (p.2) advises of a rate in-
crease “per 30 seconds” for calls to mobile telephones not
linked to the carrier named. Furthermore the minimum recorded
for all calls, except for directory assistance, is 30 seconds and
all calls in excess of that increase by 30 second increments.
Hence I conclude that the $0.17 earlier identified in each of
the columns, and which is a regular charge, is a particular mini-
mum rate of charge per 30 seconds and therefore the exhibit
does not reveal the actual length of the material call.

The applicant alleges that Ms Pietracatella often contacted
him by telephone during his non-duty hours and upon his non-
duty days and extended invitations to socialise with her. These

contacts are said to have been made at unusual hours, includ-
ing early morning at 2:00 am, and originated from her mobile
telephone according to the electronic display of his telephone.
Ms Pietracatella denies she invited Mr Fazio to socialise and
asserts that her telephone contacts with him were limited, they
were work related, and none occurred at an unreasonable time.
The mobile telephone account applicable to Ms Pietracatella
between 11 January and 11 February 1999 was placed before
the applicant and he identified from that record seven calls, on
five days, made to his mobile telephone number and it was
established that the times of those calls range between 10:32
am and 11:37 pm and that they occurred on a Tuesday, Wednes-
day or Friday.

The duty days for the applicant were Tuesday to Saturday,
both inclusive each week, and involved periods of work in the
vicinity of 10:00 am to 3:00 pm to cover the lunch service and
4:00 pm onward and until work was completed at the end of
the dinner service. I am unable to conclude with any certainty
whether any of the calls occurred in the non-duty hours of a
duty day for Mr Fazio. It is not clear how often he worked
both the lunch and dinner service on a duty day, and for exam-
ple, when on the Wednesday and the Friday on which,
according to the oral evidence, Ms Pietracatella telephoned
him at 8:00 pm and 11:37 pm respectively, whether he worked
the dinner services, and if he did, whether these calls occurred
after those services had ended. However, I find that all the
telephone calls that Ms Pietracatella made to Mr Fazio were
made from her mobile telephone, and given that the applicant
did not identify any calls made to him on his non-duty days, or
at 2:00 am or at any other early time of any morning, within
the mobile telephone account placed before him, I find she did
not make any such calls and he has exaggerated the circum-
stances in which he received the calls from Ms Pietracatella.

Did Mr Fazio refer to Ms Pietracatella in the manner she
claims? There is no hint there was a misunderstanding of what
was said, neither of them has wavered from their version of it,
and no corroborative evidence has been presented. I am in no
doubt from hearing and observing Ms Pietracatella that she
has accurately recounted her understanding of what was said
on the day and how that distressed her. For the reasons I have
given earlier I have found her evidence to be accurate and that
of the applicant inaccurate and therefore I am satisfied that
her version of what was said is to be preferred to that of the
applicant. Plainly the language used by the applicant was of-
fensive, it is language that is not acceptable in the hospitality
industry, it was directed at a young subordinate female, it caused
her distress, and therefore its use provided justifiable cause
for the summary dismissal that was effected.  The application
will be dismissed.

Appearances: Mr T.C. Crossley on behalf of the applicant
Mr G.A. Lacerenza, of Counsel on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gerry Fazio

and

Multilink Pty Ltd T/F Pietracatella Family Trust T/A Villa
Picasso.

No. 245 of 1999.

14 October 1999.

Order.
HAVING heard Mr T.C. Crossley on behalf of the applicant
and Mr G.A. Lacerenza, of Counsel on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Frew

and

ALFA Enterprises (WA) Pty Ltd.

No. 1192 of 1998.

COMMISSIONER J F GREGOR.

8 October 1999.
Reasons for Decision.

THE COMMISSIONER: On 26 June 1998, James Frew (the
applicant) applied to the Commission seeking orders granting
compensation for unfair dismissal and payment of denied
contractual benefits. The applicant alleged that he was unfairly
dismissed from employment with ALFA Enterprises (WA) Pty
Ltd (the respondent).

The period of employment was short, occurring between 25
May 1998 and 31 May 1998. The applicant asserts that he was
employed by the respondent on 25 May 1998 to work as a
full-time rigger/metal worker on the Forrestfield grain terminal,
he worked for a period of 6-8 weeks. He understood that he
was to work 12 hours each day, 7 days per week. In his evidence
in chief, the applicant told the Commission that he had been
involved in the building industry, as a rigger and boilermaker,
for 12 years. He thought the respondent would be attracted to
this mix of skills. He rang Mr Coles, and was asked to attend
an interview. The applicant was informed that the job was
located at the Forrestfield grain terminal and of a similar nature
to a pre-commissioning shut down. In particular, there was a
problem with four tilting trippers which needed to be modified.
A small crew had been put together to work on the trippers
comprising of a fitter, a trade’s assistant, a supervisor and the
applicant as a rigger. There was some confusion about the rate
of pay. The applicant thought he would be receiving the site
payment which he had previously been paid when he had
worked on the project for another employer.

The applicant described the working environment. He said
that his activities centred on a conveyer system. There was a
conveyer belt and a walkway each side of the mechanical
tripper. The workplace was elevated with the workers either
underneath the conveyer belt or over the top of it. Equipment
had to be cut out and replaced. It was a very close environment.
On Friday, 29 May 1998, the applicant was feeling ill with the
flu. He went to work and managed to get through the day but
on the next day he was getting worse. He had a runny nose and
the other men that he was working with, were upset because
he was coughing on them in a confined area.

The leading hand/foreman, Mr Haywood, suggested that if
the applicant was sick he should go home. He first declined
and said that he would “battle on”. An hour later Mr Haywood
repeated the suggestion. The applicant said “Alright, [he]”
would see Mr Coles, and tell him that he was going home”.
He also told Mr Haywood that he would be back the following
morning. The applicant went home and obtained some
medication. While he was at the pharmacy, Mr Coles’
telephoned and spoke to the applicant’s mother. When the
applicant returned home, he answered Mr Coles’ call. He was
told by Mr Coles that because he was a rigger he was needed
on site at all times. The applicant offered to go back to work
but told Mr Coles that the ‘other guys’ were not very happy
for him to be there. Mr Coles told him to leave the matter with
him and he would see if he could work something out. About
an hour later, Mr Coles telephoned back and told the applicant
that he found someone to fill in for the rest of the Saturday and
the following day. Mr Coles informed the applicant that he
should take that time to get himself sorted out as his health
was more important. Mr Coles informed the applicant that he
would see him on Monday but he should telephone Mr Coles
on Sunday, 31 May 1998 and let him know how he was feeling.
In response to that direction, the applicant duly telephoned Mr
Coles, who told him that he intended to keep the replaced rigger
and therefore there was no job. The applicant says that he was
shocked by the respondent’s attitude. He thought he had been
dismissed because being ill he had been sent home and was
likely to infect other people.

The applicant informed the Commission that he had received
two days pay, totalling $300.00 by cheque as payment for work
done. He was told that the respondent would make inquiries to
ascertain the proper rate of pay and any difference would be
adjusted the following pay. When he collected his pay after
termination he received approximately $400.00.

The applicant gave evidence that he obtained work 2-3 weeks
after he finished with the respondent. According to the Group
Certificate, produced in evidence (Exhibit 1) he commenced
on 23 June 1998. He said that the pay was quite different. His
take home pay was approximately $600.00 per week. This was
considerably lower than his expected pay while working at
the Forrestfield grain terminal.

The applicant was subjected to detailed cross-examination
from Mr Randles who appeared for the respondent. I will not
recite the cross-examination, I will deal with it in my analysis.

The Commission heard evidence from Mr Coles, the director
of the respondent. He described the respondent’s work at the
Forrestfield CBH Grain Terminal a lower tier contractor to
Transfield Construction Pty Ltd (Transfield). There was a
complex arrangement with Transfield. The respondent
manufactured a number of items which were installed on site
and was asked by Transfield if it would be prepared to do
some commissioning work. This work, as is usual with a
commissioning, varied from day to day because it involved
modifying existing plans and equipment that had been bought
to the site by other companies and the respondent. The work
was performed on a reimbursement basis at an hourly rate.
The respondent was correcting a structural problem. It
concerned tilting tippers in a section of the facility which the
respondent was not unaccustomed.

Mr Coles advised the Commission that one of the important
rules was that a licensed rigger must be in attendance if any
lifting was to be done. Even though his employees were able
to do the job there was no licensed rigger within the company.
Therefore, Mr Coles sought to find one. He said that he
advertised for riggers and explained to all of those he
interviewed that he needed a person who could work ‘diversely’
(sic). This was because the job might involve only 2—3 hours
rigging work per day and a number of days without needing a
licensed rigger. However, when a licensed rigger was needed,
one needed to be immediately available. Therefore, a person
who was able to do work other than rigging, and was prepared
to do so, was attractive to him which is why he hired the
applicant.

Mr Coles informed the Commission that he was inundated
with applicants. He told the applicant that he would be paid
the Award rate which would be enhanced by overtime. The
successful applicant was required to work 12 hours per day.
Mr Coles was not sure of his obligations, if any, under an
Enterprise Bargaining Agreement which was in force during
the construction period. This agreement was known as the
Forrestfield CBH Grain Silo Construction Project Agreement
No. AG 328 of 1996 (the Agreement).

Mr Coles was concerned about the applicant’s performance.
He thought the applicant was reluctant to get in and do the job.
There was no formal warning given to him but Mr Coles drew
to his attention that he should do more. Mr Coles remembers
that he was on site on the first Friday that the applicant worked.
He thought the applicant was ‘fitting fit’ when he spoke to
him the next morning on the phone and that he did not have a
croak in his voice or a running nose. When the applicant left
work on Saturday morning, Mr Coles had to frantically search
for a replacement. He was not at all happy with the situation
he was left in. He spoke to the applicant and the applicant
commented that he was not well but he should be right by
Monday. Mr Coles said, “Well that was not good enough. I
will have to replace you.” and that is what Mr Coles did. He
went to the next person down the list and asked him to come
in and work for the balance of the Saturday and the following
Sunday. Mr Coles believed that the applicant did not have
sufficient justification not to come to work. Mr Coles said that
the applicant did not sound like he had a health problem. He
admitted he made this judgement during his telephone
conversation with the applicant. Mr Coles did not accept that
other workers did not want to work with the applicant because
he had the flu. Mr Coles’ evidence was that he telephoned the
applicant on the following Sunday to explain what he had done.
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He simply told him that he had to replace him to keep the job
going and he was to come in and collect his pay.

Mr Coles was subject to significant cross-examination by
Mr Kucera, of Counsel, who appeared for the applicant. It is
relevant to note that Mr Coles conceded that it was possible
that Mr Haywood, the supervisor, told the applicant if he was
sick he should go home. The foreman has the authority to do
so. Mr Coles conceded that the applicant may have made an
attempt to see him at his office but he described it as a very
poor attempt. He agreed that the applicant had an expectation
of continuing employment if he was fit to resume work. Mr
Coles said that it was likely that he did say to the applicant
that his health comes first. This was likely because Mr Coles
described himself as a genuine person and if someone was
sick that is what he would tell them. However, Mr Coles
claimed that the applicant went home to watch a football match.
He did not have the flu or a running nose and was not suffering
from the affects of grain dust. Mr Coles said that everyone on
the job sneezes and coughs because of the dust. It was Mr
Coles considered opinion that the applicant had nothing wrong
with him. Additionally, he conceded that his comments about
the applicant’s work performance were raised for the first time
during proceedings.

The Commission also heard evidence from Mrs Jacqueline
Lesley Coles, who is Mr Coles’ wife and the respondent’s office
administrator of the respondent. She told the Commission that
she had never met the applicant. She first heard of him when
her secretary told her that there was a woman at the counter to
pick up the applicant’s pay. The woman would not identify
herself. Mrs Coles told her secretary to inform the woman that
she could not release the applicant’s pay without his
authorisation. The woman told her that the applicant could not
come in personally because he was working. Mrs Coles told
the woman, who apparently was the applicant’s girlfriend, to
obtain an authority whether it was by letter or a phone call. A
few minutes later she received a phone call from the applicant
saying that the woman could pick up his pay. Mrs Coles asked
him why he could not come in and he said “… I’ve got an f—
king full time job”. Mrs Coles admonished him for swearing
and hung up the phone. Within a few minutes the woman
returned to the office and picked up the pay. It was significant
to note that Mrs Coles was not subject to cross-examination
by the applicant’s Counsel.

Before I deal with witness creditability the relevant law is
set out in Undercliffe Nursing Home. The test for determining
whether a dismissal is unfair or not is now well settled. The
question is whether the respondent has acted harshly, unfairly
or oppressively in its dismissal of the applicant. It is for the
applicant to establish that the dismissal was in all these
circumstances unfair. The test for ascertaining whether a
dismissal is harsh, oppressive or unfair is outlined by the
Industrial Appeal Court in Undercliff Nursing Home v.
Federated Miscellaneous Workers Union of Australia (1985)
65 WAIG 385. The question to be answered is whether the
right of the employer to terminate the employment has been
exercised so harshly, oppressively or unfairly, against the
applicant, as to amount to an abuse of the right. A dismissal
for a valid reason, within the meaning of the Act, may still be
unfair if, for example, it is effected in a manner which is unfair.
However, if the employment was terminated in a manner which
is procedurally irregular that will not of itself necessarily mean
the dismissal is unfair (see Shire of Esperance v. Mouritz (1991)
71 WAIG 891 and also Byrne v. Australian Airlines (1995) 65
IR 32). In Shire of Esperance v. Mouritz, Kennedy J observed
that whether an employer, in bringing about a dismissal,
adopted procedures which were unfair to the employee, is but
one element in determining whether the dismissal was harsh
or unjust.

Before I analyse the facts in this matter and apply them to
the law, I need to make findings on witness creditability. The
applicant’s story, apart from an exception which I will detail
later, seems to be logical and consistent. The applicant did not
recant from his position in cross-examination. The same can
not be said for Mr Coles. The exception I make to accepting
his story in total is that the evidence of Mrs Coles was clear
and conscience. She was not subject to cross-examination and
I favour her evidence to the applicants. That is important when
considering the eventual outcome of this case, particularly
regarding the assessment of compensation.

I find that the applicant applied to the respondent for a
position. He was attractive to the respondent because he was
in a sense multi-skilled and was offered the position of a
licensed rigger. He was able to do licensed rigging work and
was experienced boiler-maker. The respondent needed a
licensed rigger on site at all times. The applicant’s mixed skills
suited the respondent’s business.

I find that at the commencement of employment, the
respondent, more likely than not, specified in precise detail
what the remuneration would be. Apparently, the applicant has
assumed, wrongly in my view, that the terms of the Enterprise
Agreement, which he had previously received whilst working
on the site for another employer, would be the basis of his
salary. It is more likely than not that he was told that the position
would attract Award rates, enhanced by overtime payments.

The applicant worked Wednesday and Thursday on the job.
I reject the evidence of the respondent’s witness, Mr Coles,
that he had problems with the applicant’s performance during
those two day. In any event, if he did, I reject the assertion that
the problems were raised with the applicant. The applicant
says that he was becoming ill on Friday, 31 May 1998 and
became worse the following day. I accept that he was working
in a close working environment and a person with flu in those
circumstances could offend other workers. I accept his story
that he had drawn this to the attention of the supervisor Mr
Haywood and was told by him that he should go home.
However, he continued on for some time until Mr Haywood
raised the question again. The respondent, through Mr Coles,
concedes that Mr Haywood had the authority to send the
applicant home. Why he would do so, if a licensed rigger was
required on the job at all times is unanswered on the evidence
before me. However, neither party called Mr Haywood as a
witness, therefore I cannot speculate why that may have
happened.

During a conversation the applicant informed Mr Coles said
that he would return to work on Monday. I accept that this was
unsatisfactory to Mr Coles. He needed to have a licensed rigger
on the site, and that it was the respondent’s contractual
obligation. He had arranged to have another rigger come to
the site on Saturday afternoon. The person that he picked was
the next rigger on the list of applicants for the job. I cannot
conceive that he would have been able to ring that person and
offer him work on a Saturday afternoon and Sunday only. It is
more likely than not, that Mr Coles immediately offered the
replacement rigger, Mr McKenzie, full-time work and let the
applicant go. He conceded in cross-examination that he might
have been wrong in doing so. I agree with that concession. By
doing what he did, he created a situation where the applicant
could be nothing but unfairly dismissed. He was sick but he
had tried to stay on the job. He either was sent home or went
home with the consent of Mr Haywood, the supervisor. When
he told Mr Coles later in a telephone conversation that he could
not return to work until Monday, he was replaced.

I find that the applicant was unfairly dismissed. The question
that arises is what compensation he should be paid. The rules
have been summarised by His Honour, the President, P J
Sharkey in Ramsay Bogunovich v. Bayside Western Australia
Pty Ltd (1999) 79 WAIG 8. I am required to apply the principles
therein specified. In doing so, the events following the
termination must be examined.

The applicant asserts that he expected to work 5 to 6 weeks.
This was denied to him. The applicant was without work for
22 days as he was able to obtain work, commencing on 23
June 1998. He claims compensation for that loss. In addition,
he claims the difference in the rate of pay as the new employer
paid a lower rate than he thought he was to receive at
Forrestfield. The applicant claims the reduction in pay for the
period of 6 weeks because that is the period he expected to be
employed by the respondent. There are a number of flaws in
assessing his loss in this way. Firstly, there is the unchallenged
evidence of Mrs Coles. She said the applicant, 3 days after his
dismissal, advised that he was unable to collect his pay because
he had a full time job. Although the applicant says that it did
not occur, Mrs Coles’ evidence was not challenged.
Additionally, as stated earlier, Mrs Coles strikes me as a truthful
witness. I accept her story over that of the applicant. I find that
in assessing compensation, it would be unsafe to conclude that
he was unemployed for the time that he asserts. In any event,
even if I am wrong about that finding, the amount of
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compensation that the applicant seeks is inflated in my view.
The applicant was not promised the rate of pay detailed in the
Enterprise Bargaining Agreement, rather he was offered the
Award rate. He says that the difference between the job with
the new employer was that he would receive the Award rate.
The Award rate is less then the Enterprise Bargaining
Agreement rate. The applicant, therefore received the same
rate that he was receiving at the job he commenced on 23 June
1998.

In my view, Mr Randles submission concerning the
respondent’s loss calculated at four (4) days pay is correct.
This matter will concluded by finding that the applicant was
unfairly dismissed. Reinstatement is unavailable due to the
respondent’s trading position. The applicant should receive
compensation in the form of four (4) days pay at the rate that
he was receiving while employed by the respondent. An order
for the payment of three (3) days pas as prescribed in the Metal
Trades (General) Award by the respondent to the applicant
will be made. At the conclusion of the proceedings, Mr Randles
drew attention to the respondent’s alleged financial position,
describing it as ‘fairly precarious’. Mr Randles gave notice
that he would seek that any order be made by way of
instalments. At the Speaking to the Minutes, Mr Randles will
be given the opportunity to address the Commission on that
matter.

Appearances: Mr Kucera, of Counsel, for the applicant.
Mr Randles, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Frew

and

ALFA Enterprises (WA) Pty Ltd.

No. 1192 of 1998.

COMMISSIONER J F GREGOR.

8 October 1999.
Order.

HAVING heard Mr Kucera, of Counsel, on behalf of the
applicant and Mr Randles, on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

The respondent will pay the applicant three (3) days
pay as prescribed in the Metal Trades (General) Award.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vanessa Garlett

and

Western Australian Police Service.
No. 405 of 1999.

COMMISSIONER J F GREGOR.
29 October 1999.

Reasons for Decision.
THE COMMISSIONER: On 24 March 1999, Vanessa Garlett
(the applicant) applied to the Commission for an order pursu-
ant to section 29 of the Industrial Relations Act, alleging she
had been unfairly dismissed from her employment with the
Western Australian Police Service (WAPS) on 26 February
1999.

The applicant told the Commission that she had been em-
ployed as an Aboriginal Liaison Officer (senior) in WAPS from
October 1989. According to the applicant, a senior Aboriginal
Liaison Officer’s duties are to liaise with Aboriginal people
and communities throughout the metropolitan area and duties
associated with administering the law within this context. The
applicant had served in a number of different stations includ-
ing Kwinana, Aboriginal Affairs Directorate, the City Station
and the Juvenile Aid Group. There were also postings at
Armadale and Cannington Police Station. She was employed
at the Aboriginal Affairs Directorate of the WAPS at the time
of dismissal.

On 15 February 1999, the applicant says that Constable
Bartholemeusz called her into the office of Acting Sergeant
Bellottie. There was a discussion between Acting Sergeant
Bellottie and the applicant, witnessed by Constable
Bartholemeusz. According to the applicant, Acting Sergeant
Bellottie told her that he was not happy with the performance
of her work. He alluded to an excessive amount of sick leave
and personal problems that he said were affecting the appli-
cant’s attention to her duties.

In the proceedings before the Commission, the applicant
outlined her personal problems. They do not need to be sum-
marised for the purpose of these reasons. But they were
problems that were well known to Acting Sergeant Bellottie
and the applicant’s other work colleagues. The applicant con-
tended that even though she had raised these problems with
Acting Sergeant Bellottie he gave her no helpful advice. Im-
mediately prior to her dismissal, a series of events occurred
which distracted the applicant from her work causing her to
spend some time dealing with her problems. According to the
applicant, this was not an inordinate amount of time.

At the meeting, Acting Sergeant Bellottie showed the appli-
cant some documents. The applicant recalls she was shown
letters of complaint relating to her service at Cannington Po-
lice Station and the Juvenile Aid Group. The applicant
discarded the criticism contained in the documents on the ba-
sis that she had not been properly shown her duties, however,
she did acknowledged some documents relating to sick leave.
She says that she did not discuss them with Acting Sergeant
Bellottie nor did he give her a copy. According to the appli-
cant, Acting Sergeant Bellottie then said that he would give
her sometime to think about her resignation. The time allo-
cated was approximately 5 minutes. Acting Sergeant Bellottie
left the room but Constable Bartholemeusz remained. During
that time, she asked Constable Bartholemeusz whether she
could take some long service and annual leave. Constable
Bartholemeusz advised that she might suggest that to Acting
Sergeant Bellottie when he came back into the room. She did
so but his response was that the problems would still be there
when she came back. In the applicant’s view, Constable
Bartholemeusz was not involved in the conversation, he was
merely listening. Acting Sergeant Bellottie left the room again
and returned with another Liaison Officer’s resignation letter
for the applicant to use as a guide. The applicant did so. She
wrote out her resignation, signed it and gave it back to Acting
Sergeant Bellottie. A copy of the resignation was submitted
and is reproduced hereunder—

To Inspector Gibson
I Vanessa Maude Garlett, Senior Liaison Officer 40134
wish to tender my resignation from the Western
Australian Police Service.
The reasons are personal and due to family commitments.
Resignation effective from Friday 26th February 1999.
Yours Sincerely
Vanessa Maude Garlett
February 15, 1999

[Exhibit A1]
In her evidence the applicant stated that she was shocked

and upset at the time and agreed to everything the two officers
said. She was not expecting “what they did to me on that day”.
She did not want to resign but felt pressured to do so.

Later the applicant received advice about withdrawing her
resignation and attempted to do so. On 25 February 1999, a
typed letter was given to Inspector Gibson, the Officer in
Charge of Aboriginal Affairs. He told the applicant that he
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would take the matter up with Human Resources. A copy of
the letter appears hereunder—

MEMORANDUM
TO: INSPECTOR GIBSON

WAPS ABORIGINAL AFFIARS DIRECTO-
RATE

FROM: SENIOR ABORIGINAL POLICE LIAISON
OFFICER
V GARLETT 40134

SUBJECT: Resignation
On Monday 15th February 1999, I tendered my resigna-
tion. I now wish to withdraw my resignation.
I feel I was pressured into resigning.
The problems that they address were past period and noth-
ing like that has happened since.
I feel I did my duty to the best of my knowledge and wish
to have another try at being the Liaison Officer that the
department requires.
Vanessa Garlett
Senior Aboriginal Police Liaison Officer 40134
February 25, 1999

[Exhibit A2]
Later she received a letter from Inspector Gibson which ad-

vised her that the resignation would stand. The letter is
hereunder reproduced—

Ms Vanessa Garlett
66 Warner Road
PARMELIA WA 6167
Re: Request for withdrawal of tendered resignation for
Senior Aboriginal Police Liaison Officer V Garlett 134
I have spoken to Acting Sergeant Bellottie and Constable
Bartholemeusz regarding your resignation from the West-
ern Australian Police Service. I am satisfied that you were
not pressured into tending your resignation.
I am not satisfied that past problems that you relate to
have been resolved.
On advice from Employee Relations and Human Re-
sources I do not propose to gran withdrawal of your
resignation, which will still take(s) effect as of midnight
February 26, 1999.
J K GIBSON
INSPECTOR
WAPS ABORIGINAL AFFAIRS DIRECTORATE
Telephone: (08) 9221 9777
February 25, 1999

[Exhibit A3]
The applicant was subject to detailed cross-examination by

Mr Andretich, of Counsel, who appeared for the respondent.
There is no need for the purpose of these reasons to summa-
rise the evidence given in cross-examination, I will deal with
it in my analysis.

The Commission received evidence from Inspector John
Keith Gibson who told the Commission that he was aware
that the applicant had experienced problems in other postings
before she commenced in the Aboriginal Affairs Directorate.
He was concerned about sick leave she had taken. He was not
aware of the details of her problems but her situation was not
uncommon in his experience. The applicant contacted him af-
ter she had resigned requesting a written reference. He
explained that he was not able to provide one but he would
give one verbally. During that conversation the applicant com-
plained that she had been pressured or coerced into resigning.
When Inspector Gibson received the letter attempting to re-
scind the resignation, he sought advice from the Human
Resource Section of WAPS. He was told that it was a decision
for him, so he made inquiries. His inquiries did not indicate
that the applicant was pressured into resigning. Accordingly,
he sent her a letter telling her that her resignation stood (Ex-
hibit A3). The letter seeking to withdraw the resignation was
submitted on the last day of the notice period however, In-
spector Gibson was unaware of that date and did not regard it
as a time limit.

Senior Constable Peter John Bellottie gave evidence to the
Commission. At the time of the events in dispute he was Act-
ing Senior Sergeant. He told the Commission that he arranged
a meeting with the applicant because he was worried about
her performance and the amount of sick leave she had taken.
He had familiarised himself with her service record. The fun-
damental problems with her work performance were, in Senior
Constable Bellottie’s view, that she lacked leadership and “…
that she did not want to do anything …”. The applicant had
taken a series of sick days which led him to discuss the situa-
tion with her. He knew that she had personal problems, but he
wanted her work performance to improve and for her to work
40 hours per week if possible. Her work performance had de-
teriorated to the point where she appeared disinterested in the
position. The applicant was observed crying in the office and
did not want to go out on any duty. Senior Constable Bellottie,
her direct supervisor, thought the best thing was to speak with
her and see if that would improve the situation.

Senior Constable Bellottie said that he asked Constable
Bartholemeusz to attend the meeting because he was the ap-
plicant’s co-supervisor. According to Sergeant Bellottie he
spoke to the applicant about her sick days and asked her to
suggest ways to improve her attendance rate. The applicant
acknowledged that there were a number of sick days, but had
no suggestions. Senior Constable Bellottie gave her copies of
the documentation which recorded the applicant’s sick leave
while at the Aboriginal Affairs Directorate, Cannington Po-
lice Station and City Watch. She read the documentation and
again asked her to suggest ways her performance could be
improved. The applicant told him that she would resign. The
option of taking long service leave was discussed but as she
had taken leave a month prior he asked her whether further
leave would fix the problem. The applicant said that she had
been thinking about resigning for some time because of her
personal problems. Senior Constable Bellottie gave evidence
that he told the applicant that she needed to be comfortable
with her decision to resign because it would be difficult to re-
enter the WAPS. He stated that he never told her that she could
either resign or be fired. Senior Constable Bellottie thought he
had no right to say anything like that, nor did he.

Senior Constable Bellottie told the Commission that when
the applicant first came to the Aboriginal Affairs Directorate
she was experiencing problems with performance and was 8
months behind in obtaining her second stripe. Members of
staff worked with her and her work performance improved
until it was felt that a recommendation could be made that she
should be promoted.

The Commission also heard evidence from Constable
Bartholemeusz, a constable supervisor with WAPS Aborigi-
nal Affairs Directorate, who was working with Senior
Constable Bellottie, his nominal superior. He had a close per-
sonal relationship with the applicant and was her supervisor.
She told him about her financial concerns and recalled that
she had been upset a few weeks prior. Constable Bartholemeusz
who worked in close proximity to the applicant noticed a de-
cline in her work performance. He recalled that he had attended
the meeting between Senior Constable Bellottie and the appli-
cant but did not know why the meeting was called. He
remembered that the applicant had been emotionally disturbed
and was contemplating resigning for some time. During the
conversation with her, he advised her against resigning. His
believed that the amount of time she had off totally let down
other staff members. She was expected to be in certain places
at certain times and when she was not, other police officers
had to cover. This happened quite unexpectedly.

During the interview with the applicant, he recalled that vari-
ous alternatives were discussed including resignation and
transfer. Constable Bartholemeusz agreed that the applicant’s
work performance was unsatisfactory. Constable
Bartholemeusz said that although resignation might be a way
to solve her problems it was a drastic step to take. However,
the applicant wanted to resign. Constable Bartholemeusz tried
to talk her out of resigning but she brushed his advice away.
During the time Senior Constable Bellottie was out of the room
Constable Bartholemeusz advised her that there was no need
to resign and to think of the repercussions. According to Con-
stable Bartholemeusz, there was no pressure put on her by
Senior Constable Bellottie either verbally or psychologically.
Although he may have indicated that it may be in her best
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interest to resign, as far as Constable Bartholemeusz was con-
cerned, the applicant resigned definitely and absolutely.
According to Constable Bartholemeusz, the applicant was
perfectly able to stand up for her rights, stating that if her rights
were being attacked she would have stood up for herself. Con-
stable Bartholemeusz made a note of the meeting which was
presented before the Commission (Exhibit A5).

Evidence was also taken from Juanita Reddingus, who is a
Community Liaison Officer with WAPS in the Aboriginal
Affairs Directorate. Ms Reddingus told the Commission that
her desk was next to the applicant’s. She recalled that on 15
February 1998, the applicant returned to her desk after a meet-
ing with Acting Sergeant Bellottie and was very upset. Ms
Reddingus asked her what was wrong. The applicant stated
that she had just resigned. The applicant told her, although it
was well known to Ms Reddingus, that she had family and
financial problems, and it was probably better that she left
work. Ms Reddingus asked the applicant if she was asked by
the men during the interview to leave. The applicant said no
and that it was probably better that she resign. Knowing that
the applicant had taken a lot of sick leave, Ms Reddingus sug-
gested it may be better for her health and the applicant agreed.
The applicant was not angry, just upset. She did not indicate
that pressure was applied to her. The applicant would speak
up if she had been pressured or had her dignity stamped on.
Ms Reddingus said that the applicant was not always inter-
ested in working and her approach was not always the best for
the position. When the applicant was absent, which was often,
problems were created for the rest of the staff.

The proceeding is a sufficient summary of the evidence. The
applicant’s personal file, which covers her work history from
1996 to the current time, is before the Commission (Exhibit
A6). The applicant presented some documentation from the
record but a lot has not been subject to detailed examination.
The Commission regards the documentation as a historical
record and I will refer later to the weight that I have given to
it.

I have had the opportunity of observing the witnesses give
their evidence. The applicant was given the opportunity, by
Mr Andretich, of Counsel, to comment upon the respondent’s
witness evidence. She refuted Ms Reddingus evidence that
the applicant refused to conduct her duties. Her evidence was
at odds with her personnel file. Under cross-examination she
was evasive. The applicant was prepared to admit that Senior
Constable Bellottie made it clear to her that she had to be com-
fortable in deciding to resign but she still felt that she was
pressured. I have doubts about the quality of evidence given
by the applicant.

I have no reason to doubt Sergeant Bellottie’s evidence. He
appeared to be full and frank in his answers even though the
situation caused him considerable discomfort. Evidence was
also heard from Constable Bartholemeusz. He appeared sin-
cere and was deeply concerned for the applicant. He presented
himself as a caring, softly spoken man and I have no reason to
doubt his version of events. Ms Reddingus was forthright. She
was not disturbed in cross-examination in any way and I have
no reason to doubt the evidence she gave to the Commission.
For the reasons that I have set out, I favour the respondent’s
evidence when their evidence differs.

The applicant’s advocate argues that the applicant was con-
structively dismissed. This concept has been considered a
number of times by the Industrial Appeal Court, in particular
in Cargill Australia Limited, Leslie Salt Division –v- The Fed-
erated Clerks Union of Australia, Industrial Union of Workers,
WA Branch (1992) 72 WAIG 1495 (the Leslie Salt case) and
The Attorney General –v- Western Australian Prison Officers’
Union of Workers (1995) 75 WAIG 3166 (the Prison Officers
case).

In the Prison Officers case Kennedy J states that in the ab-
sence of an express legislative provision concerning
constructive dismissal the law is best summarised in Stephenson
LJ, judgement in Sothern –v- Franks Charlesly & Co. (1981)
IRL 278.

Did he trip or was he pushed? Was it murder or was it
suicide? I know that such a simple consideration of starkly
contrasted alternatives is too often outlawed by authority
in deciding the issue of dismissal vel non. Even if the ques-
tion. “Was the employee dismissed?” cannot always be

answered by answering the question “Who really termi-
nated the contract?” the real answer to the second
question gives the right answer to the first question in
this case.

The Leslie Salt case recognised that the concept of construc-
tive dismissal is capable of including cases where an employer
gives an employee an option of resigning or being dismissed
or where an employer’s conduct indicates a deliberate and
dominant attempt to coerce an employee to resign. To be a
constructive dismissal….”the employer had to be guilty of
conduct which is a significant breach going to the root of the
contract which entitles the employee to accept the breach and
leave”. Cargill Australia Limited, Leslie Salt Division –v- The
Federated Clerks Union of Australia, Industrial Union of
Workers, WA Branch (1992) 72 WAIG 1495. This means that
if the employee’s options are leaving their place of employ-
ment because the employer has struck at the heart of the
contract, then the employer initiated the cessation of employ-
ment. The onus to establish this lies with the applicant.

The applicant’s history over her 10 years of service needs
some cursory examination. The applicant objected to some of
the documentation contained in Exhibit A6. It consists of re-
ports, medical certificates and the like. Most of the documents
relied on by the applicant come from this bundle of documents.
If I rejected this Exhibit, most of what the applicant relies
upon would suffer a similar fate. Prima facie, the documenta-
tion is capable of interpretation, and I accept it into evidence.
Significantly, they prove that in 1996 Senior Officers recom-
mended that the applicant be removed from WAPS. In fact, at
each posting, prior to her position with the Aboriginal Affairs
Directorate, requests for her removal were made. These re-
movals took place.

A letter written by Inspector Gibson, dated 18 September
1996, in response to a letter from Kate Fry, Personal Adminis-
trator, regarding a promotion of the applicant, clearly indicates
that the applicant was experiencing difficulties. At that time
the applicant was due for promotion and a report was requested.
Inspector Gibson supplied his report which covered the last
18 months when the applicant had been stationed at Armadale,
Juvenile Aid Group, City Station and Cannington. Her per-
formance over that period was well below what was expected.
The applicant was transferred between stations because vari-
ous OIC’s requested the applicant be removed. Attempts to
improve her attitude had failed. As a result, she was trans-
ferred to the Aboriginal Affairs Directorate subject to a
performance agreement where her work was monitored.

One month after Inspector Gibson’s report, Constable
Bartholemeusz wrote a minute to him advising that during the
applicant’s time with the Aboriginal Affairs Directorate, she
had conducted herself with “exceptional enthusiasm and zeal
and was quick to volunteer for extra duties”. He noted that
past shortcomings required him to report on her performance.
Senior Constable Bellottie and Inspector Gibson agreed that
she was worthy of promotion. Acting upon that advice, In-
spector Gibson recommended that the applicant be promoted
to Senior Aboriginal Police Liaison Officer and she was. The
applicant relies upon this promotion to support her contention
that there was nothing wrong with her work.

The evidence of Constable Bartholemeusz and Senior Con-
stable Bellottie is that they made the recommendation because
the applicant had tried to improve and they wanted to encour-
age her. Later though, they say her work performance
deteriorated again which I accept. Additionally, I accept that
the deterioration was chronic and Senior Constable Bellottie
was in order to meet with her and attempt to help her cope
with her problems. I find that was the intention of the meeting
contrary to the applicant’s suggestion. Although the evidence
of Senior Constable Bellottie and Constable Bartholemeusz is
not perfectly congruent, there was no intention to ask her to
resign nor did they ask her to do so. On the contrary, I believe
Constable Bartholemeusz tried to impress upon the applicant
the importance of thinking her decision through thoroughly.
Senior Constable Bellottie and Constable Bartholemeusz’s
evidence is the correct version of the events and is supported
by the evidence of Ms Reddingus evidence. Her evidence,
undiminished by vigorous cross examination, is that the ap-
plicant told her, when she came out of the meeting, that she
was not pressured to resign. There were speculations why, for
financial reasons, it may be in the applicant’s interest to
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resign. These were not put to the applicant and I will not make
any judgement about them nor do I need to.

What the Commission is required to do is apply the facts to
the law. It is clear that Sergeant Bellottie gave the applicant
the opportunity to discuss her situation but she did not do so.
The question to be asked in Sothern –v- Franks Charlesly &
Co (1981) case is … did he trip or was he pushed? Was it
murder or was it suicide? What is the answer to the question
“who really terminated the contract?”. In this case, the appli-
cant by her own conduct terminated the contract. The
respondent through Senior Constable Bellottie and Constable
Bartholemeusz were willing to discuss what would help her
manage her personal and work problems. It was not their in-
tention to dismiss her. The applicant did not take the opportunity
offered by those discussions, instead, she decided to resign.
Senior Constable Bellottie gave the applicant another offic-
er’s resignation as a guide to assist her not to pressure her. In
these circumstances, there is no constructive dismissal.

The jurisdiction vested in the Commission by Section 29 of
the Industrial Relations Act, does not arise and the application
must be dismissed.

Appearances: Ms. Y Henderson, of counsel, appeared on
behalf of the applicant.

Mr R Andretich, of counsel, appeared on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vanessa Garlett

and

Western Australian Police Service.
No. 405 of 1999.

COMMISSIONER J F GREGOR.
29 October 1999.

Order.
HAVING heard Ms Henderson, of Counsel, on behalf of the
applicant and Mr Andretich, of Counsel, on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Phillip Hinton

and

Zipform Sales Pty Ltd.

No. 1140 of 1998.

COMMISSIONER J F GREGOR.

26 October 1999.

Reasons for Decision.
THE COMMISSIONER: On 19 June 1998, Phillip Hinton
(the applicant) applied to the Commission for an order pursu-
ant to s. 29 of the Industrial Relations Act, 1979 (the Act) on
the grounds that his dismissal from Zipform Sales Pty Ltd
(the respondent) on 9 June 1998 was harsh, oppressive and
unfair. At the time of the dismissal there were outstanding
benefits due to him under his contract of employment.

On the information before the Commission, the applicant
entered into an employment agreement with the respondent
on 17 February 1998 as a full-time employee. The respondent
conducts its business in Western Australian and interstate. The

parties agreed that certain terms of the contract would become
the subject of a Deed, which was duly executed. Some of the
terms are of direct interest in these proceedings. The clause
detailing parties the relationship is contained hereunder—

Employment of Employee
1. In consideration of the Employer agreeing to em-

ploy the Employee for such term and by way of such
payment of such remuneration and benefits as the
parties may mutually agree, the Employee shall at
all times during such employment—

1.1 faithfully and diligently do and perform such
duties as the Employer shall from time to time
require;

1.2 endeavour to the utmost of his or her ability
to promote the interest and welfare of the Em-
ployer; and

1.3 in all respects diligently obey and observe all
lawful directions of the Employer and its man-
agement.

By this contract, the applicant agreed to undertake the du-
ties set out in the schedule to the contract. The applicant agreed
to perform and comply with all resolutions, regulations and
directions reasonably made and given to him from time to time
by the respondent or an authorised nominee. He also
covenanted to carry out his duties with all reasonable care,
skill and diligence and use his best endeavours to promote,
develop and extend the business of the respondent.

The contract of employment details remuneration, holidays,
sick leave, additional benefits, exclusive service, confidenti-
ality and what should have happen in the event of a termination.
The termination clause gives the employer the right to termi-
nate the agreement without prior notice if the employee
commits any serious or persistent breach of the agreement pro-
visions, is guilty of any grave misconduct or wilful neglect in
discharge of his duties or should become bankrupt, of unsound
mind or convicted of a criminal offence. There are provisions
relating to permanent incapacity as well.

According to the applicant, he was engaged to deliver serv-
ices to the respondent in form management. He was to set up
a form management system which the respondent could mar-
ket to others. It was the applicant’s job to obtain customers
after he had established the form management system. In his
view, he was required to set up software systems and create a
warehouse operation capable with dealing with a number of
small orders from various customers. Approximately 60 days
after commencing employment the applicant was asked to pre-
pare a report to summarise the respondent’s business status as
it had been effected by his presence as an employee. The ap-
plicant conceded that he had not generated many customers.
Although there were no adverse reports on the applicant’s per-
formance in relation to sales or in any other respect. He was
concerned that the form management system was not running
efficiently due to an inappropriate software system. Neverthe-
less, the respondent had secured substantial customers
including the Western Australian Police Service.

The applicant asserted that he had done everything in his
power to ensure all matters, for which he was directly respon-
sible were implemented. The applicant produced a
memorandum for the employer setting out specific strategies.
The respondent did not object. Changes to his bonus system
were made, which reduced his monetary entitlements under
contracts drafted by him, which he was not consulted about.

According to the applicant, he did not consider his perform-
ance to be in question until he received a warning from the
employer on or about 28 May 1998. At this time a document
with a list of things that he was to fix within a short period was
given to the applicant. He was not asked to sign the document,
but even if he was required to sign it he would not because he
believed that the business was a team effort. Within a week of
that meeting another meeting lasting for half an hour occurred
with Mr Hudson, Mr Thomas and the applicant. The parties
discussed the process of implementing the contract. He was
repeatedly told that the meeting was an attempt to sort things
out. The applicant was not advised that he had been perform-
ing badly. At a later meeting an agenda was presented to the
applicant which the respondent asked him to read and sign.
The applicant refused to sign the agenda because he believed
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it was a gross summary of events which left out many details
of what occurred in the meeting. The agenda suggested that
the applicant’s performance was poor. He disagreed and ac-
cordingly, the applicant did not sign the document.

The applicant was told to go away and review his refusal
and come back with the document signed on the following
workday, which was a Monday morning. After obtaining legal
advice the applicant attended the meeting. Mr Edwards, the
principal of the company, asked the applicant whether he would
sign the document. The applicant had not signed it because
after obtaining legal advice he was of the opinion that the
agenda was trying to set him up. Additionally, it was not a true
reflection of what occurred at the meeting. The applicant as-
serts that to the best of his memory, Mr Edwards stated that he
had a business to run and he did not want to be held up with
such matters and summarily dismissed him. The applicant felt
shocked and humiliated as people in the office were saying
goodbye to him.

The respondent’s view of events differs to that of the appli-
cant. It says that the applicant’s work performance was poor
and remedial action had to be taken by Mr Hudson the sales
and marketing manager.

Mr Hudson advised the Commission that he took over soon
after he commenced with the respondent he reviewed the com-
pany’s activities particularly in the police form management
contract. He reviewed the tender and submission to familiar-
ise himself with the project. Within a short period of time, it
became obvious that in order for the respondent to fulfil its
obligations under the contract a lot of action was required. Mr
Hudson determined that the respondent would find it difficult
to meet its obligations under the contract, describing them as a
“great iceberg” coming the respondent’s way. Mr Hudson de-
termined that the systems were not ready. The departments
were not sufficiently aware of their roles and responsibilities.
In short, there was a whole raft of issues, prompting Mr Hud-
son to speak to key members involved in the contract. His
inquiries revealed that some staff members were crying out
for knowledge and guidance as to their role in the contract. He
concluded that there was nothing in place to deliver the prod-
uct which the company had contacted to deliver.

Mr Hudson initiated daily meetings, at which the applicant
attended, to go through the project plan in an attempt to avoid
potential disaster likely to arise when the police contract went
live on 5 May 1998. Key tasks were identified briefings ar-
ranged and clear dates nominated. Every assistance was given
to the applicant to allow him to honour his responsibilities.
According to Mr Hudson, the applicant’s participation in the
meetings was good but his follow through was not. Things
were not done as they should have been. Mr Hudson informed
the applicant which tasks were most important and needed to
be done. Other duties needed to be set aside so that these tasks
could be achieved. According to Mr Hudson, the situation was
critical. The meetings occurred over a period of 3 weeks. As
the date for the police project to live approached, the appli-
cant’s involvement became more pressing but still nothing
happened. These concerns were raised with the applicant.

The hourly morning meetings, which were the focal point of
the communication, were to ensure that the respondent was in
the position to honour its contract obligations. When the meet-
ings were not achieving what they required to do the immediate
line manager detailed the concerns that needed to be remedied
in writing and warned that if changes did not occur, dismissal
was likely. Although Mr Hudson was not present when the
applicant received the memorandum, he believed that he had
received it.

Subsequent to the memorandum, some concerns and issues
needed to be resolved. It was clear to Mr Hudson, who is very
experienced in these matters that the applicant was not taking
responsibility for a number of tasks. As far as Mr Hudson was
concerned, the applicant was a project manager for forms
management. It was not a sales role, it was a case of bringing
skills gained elsewhere and laying a foundation within the re-
spondent’s business. That was not happening and issues kept
being raised which were laid at the feet of other staff when
they should have been dealt with by the applicant. Therefore,
10 issues were drafted and a formal meeting was held.
Mr Hudson made the point that it was not said to the applicant

that all of the respondent’s problems were his total responsi-
bility, it was a joint exercise but he had a particular area of
expertise which the respondent required him to exercise.

The meeting was conducted and although Mr Hudson be-
lieved that there were no satisfactory answers, there was a fair
transcript of the meeting. He wanted the applicant as Project
Manager, to accept some level of responsibility. Notes of the
meeting were typed within an hour. Mr Hudson spoke with
the applicant’s line supervisor and asked the applicant whether
the notes were an accurate recording and if not to provide an
alternative version. The applicant asked for time to read through
the document on his own and to run it past somebody, appar-
ently, his legal advisers.

A further meeting was held where the applicant advised that
he had not managed to obtain the advice he needed, and was
granted an extension to 5 May 1998. At that time, he asked for
a further extension which was granted to the following Mon-
day. By that date, the applicant had not signed the record of
meeting or produced his own version. He indicated that he
obtained legal advice and refused to sign the document. There
were five meetings in all. The respondent claims it did not tell
the applicant to sign or else. On the contrary, the applicant
was asked to sign the document or provide an alternative ver-
sion if the notes do not reflect the meeting. Ultimately, he
declined to sign the notes. There was a further meeting at
8.00am on Tuesday morning with Mr Edwards. The applicant
was again asked to sign the document or to produce an alter-
native account. The applicant shrugged his shoulders and Mr
Edwards dismissed him.

Mr David Victor Edwards, Chairman and Chief Executive
Officer of the respondent gave evidence. He described the re-
spondent’s desire to become involved in form management
resulted in the respondent hiring the applicant. The applicant
was involved in sales and in implementing a system that would
enable the respondent to fulfil its forms management obliga-
tions to a range of clients. Mr Edwards managed the day to
day performance of a manufacturing and warehouse store. He
was not directly involved in any specific aspect of print man-
agement. He was aware of the applicant’s targets when he was
employed. It was his understanding that the applicant presented
a list of potential sales clients whom he indicated to pursue.
The applicant’s poor performance became a source of con-
cern. In September, Mr Edwards instructed an assistant
accountant to draft a reconciliation statement to determine how
much the applicant was costing the respondent. This enabled
the applicant’s performance to be brought to the sales manag-
er’s attention and tabled in front of the applicant. The results
of the analysis showed a considerable shortfall to the break-
even point.

After Mr Hudson commenced, employment with the re-
spondent concern about the applicant’s performance increased.
There were problems with pricing and stock checks. Mr
Edwards detected serious problems because of the difference
in price on goods and the price they were contracted to with
the Police Service. Mr Edwards did not attend the meeting
between Mr Hudson, Mr Thomas and the applicant. He be-
came involved on Tuesday, 9 June 1998. Mr Edwards was
aware that the applicant had declined to sign notes of the meet-
ing or provide an alternative record as requested. Mr Edwards
recalls that when he asked the applicant to do so he did not
respond but nodded negatively. He was informed that it was a
lawful command and if he failed to comply he would be dis-
missed. The applicant still did not respond prompting Mr
Edwards to reply “We can’t carry on like this. There is work
to be done so you are dismissed”.

It is common ground that the applicant did not seek alterna-
tive employment after his dismissal. Instead, he opted to start
his own business. The proceeding is a sufficient summary of
the evidence for the purposes of these Reasons for Decision.

Before I deal with the law to be applied I need to make find-
ings about witness creditability. This is a case where I have
formed the conclusion that all of the witnesses related the events
truthfully from their own prospective. The difference between
the parties arises from their different views of what occurred.
What the Commission is required to do is make its own find-
ings and conclusions within the context of the applicable law.

The test for determining whether a dismissal is unfair or not
is now well settled. The question is whether the respondent
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acted harshly, unfairly or oppressively in dismissing the ap-
plicant. This is outlined by the Industrial Appeal Court in
Undercliff Nursing Home v. Federated Miscellaneous Work-
ers Union of Australia (1985) 65 WAIG 385. The onus is on
the applicant to establish that the dismissal was, in all the cir-
cumstances, unfair. Whether the right of the employer to
terminate the employment has been exercised so harshly or
oppressively or unfairly against the applicant as to amount to
an abuse of the right needs to be determined. A dismissal for a
valid reason within the meaning of the Act may still be unfair
if, for example, it is effected in a manner which is unfair. How-
ever, terminating an employment contract in a manner which
is procedurally irregular may not of itself mean the dismissal
is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG
891 and Byrne v. Australian Airlines (1995) 65 IR 32). In Shire
of Esperance v. Mouritz, Kennedy J observed that unfair pro-
cedures adopted by an employer when dismissing an employee
are only one element that needs to be considered when deter-
mining whether the dismissal was harsh or unjust.

The applicant in this matter entered into a relationship with
the respondent. The applicant possessed particular skills which
the respondent relied on to extend its business operations into
an area which was previously unavailable because of lack of
skills. The relationship between the parties was secured in an
employment agreement, part 5 of which have been cited pre-
viously in these Reasons. The employment agreement specifies
the particular responsibilities the applicant was required to
perform. He was to work to the best of his ability and to pro-
mote the employee’s interests and diligently obey all lawful
directions of the employer and its management. It is clear from
the employment agreement that the applicants responsibilities
and duties where well known to him.

It seemed that the applicant, at least from the senior man-
agement point of view, was proceeding along reasonably well
with his work until Mr Sexton, who employed him, left the
company and Mr Hudson was employed. Mr Hudson, a very
experienced man, according to his evidence which I accept,
reviewed the work of the applicant and was concerned.

It is relevant to note that at this time, Mr Edwards, the prin-
cipal of the company, was concerned about the applicant’s
performance and requested an assistant accountant to conduct
a cross-benefit analysis of the applicant’s performance. That
analysis showed that the applicant was not performing any-
where near a break-even point. In short he was not paying his
way.

Mr Hudson decided to give the applicant and his work con-
siderable attention because the Police Department’s contract
was nearly operational. Mr Hudson did this by conducting
series of meetings with the applicant and his line supervisor.
According to Mr Hudson his concerns increased as the time
neared for the contract go live. Some of the respondent’s staff
were unaware of their role in the new contract. At such a cru-
cial time this was unacceptable. If unsuccessful, the contract
may cause the respondent severe financial embarrassment. To
my mind, even though Mr Hudson did not specifically warn
the applicant that his job was at risk, the amount of attention
he paid to the applicant’s work clearly indicated that Mr Hud-
son was severely concerned about his ability to discharge his
duties and responsibilities and the applicant would have rec-
ognised this. Mr Hudson’s concerns were again expressed by
convening a meeting with the applicant, his immediate line
supervisor and Mr Hudson in attendance. That meeting was
minuted and Mr Hudson decided that he wanted the applicant
to note the minute.

As the employer is entitled to do, it instructed the applicant
to acknowledge the notes of the meeting or provide an alterna-
tive version. The applicant declined to do so on the basis that
he wanted to get advice. Mr Hudson and a colleague asked the
applicant on a number of occasions to either sign the minutes
of the meeting or to provide an alternate version. Mr Hudson
required that record, not for a flippant reason but to determine
where the applicant thought he was in terms of the contract.
This was crucial as far as the respondent was concerned. They
wanted the applicant to recognise that there were problems
with the contract and work to resolve them. Notwithstanding
the respondent’s previous attempts to get the applicant to at-
tend to the contract’s problems, he failed to do so.

It appears that the applicant’s legal advice was that he should
not sign the document. That advice may or may not have been
right from a legal perspective, however by relying upon it the
applicant placed his continued employment contract in jeop-
ardy. Even if the advice may have been sound legally, it was
unsound industrially. It would have been easy for the appli-
cant to provide an alternate view of what occurred at the
meeting. He declined to do so and to that extent he is the ar-
chitect of his own misfortune. He is bound by a contract which
requires him to diligently obey and observe lawful directions.
He did not do so despite a number of opportunities. It is right
to describe the event which culminated on 9 June 1998, as the
last in a chain of events. Concerns about the applicant’s per-
formance were bought to a head by his failure to cooperate
and obey all lawful directions of the employer. If taken in iso-
lation, failure to sign the document would not justify
termination. However, taken in context I have concluded that
the employer was within its contractual rights to demand the
applicant to sign the minutes and when he did not it was enti-
tled to consider the behaviour in context of the events that had
occurred over the month proceeding. In the circumstances, the
applicant was not unfairly dismissed

If I am wrong, and the applicant should not have been sum-
marily dismissed. I believe the way he was conducting his
duties could have within in a very short time led to his dis-
missal. If that is the case, the applicant admitted that he did
not mitigate his loss, and in those circumstances. I would award
no compensation, see Ramsay Bogunovich v. Bayside Western
Australia Pty Ltd (1999) 79 WAIG 8.

In assessing contractual benefits claim, I cannot find any
evidence which supports the applicant’s contentions which
were not strongly argued. There is nothing before me to estab-
lish precisely what commission he should have received. There
is no evidence on his personal sales. The calculations should
take into account the value of sales subtracting the cost of
production. There is either no or insufficient information of
that nature before the Commission which would enable me to
make a decision. I dismiss the applicant’s claim for contrac-
tual benefits.

The application will be concluded by an order of dismissal.
Appearances:Mr Maughan appeared on behalf of the appli-

cant.
Mr Heathcote appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Phillip Hinton

and

Zipform Sales Pty Ltd.

No. 1140 of 1998.

COMMISSIONER J F GREGOR.

26 October 1999.

Order.
HAVING heard Mr Maughan, of Counsel, on behalf of the
applicant and Mr Heathcote on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Glyn Paul Hooper

and

Westpoint Corporation Pty Ltd.

No. 938 of 1998.

COMMISSIONER J.F. GREGOR.

8 October 1999.

Reasons for Decision.
THE COMMISSIONER: On 2 June 1998, Glyn Paul Hooper
(the applicant) filed an application in the Commission, seek-
ing orders pursuant to section 29 of the Industrial Relations
Act, 1979. These orders are sought on the basis that his dis-
missal from and by Westpoint Corporation Pty Ltd (the
respondent) on 13 May 1998, was harsh, oppressive and un-
fair.

The General Manager of Westpoint Corporation Pty Ltd,
Mr N J Aitken, described the function of respondent to the
Commission. Mr Aitken’s role within the respondent company
included General Manager, Divisional Manager responsible
for property development services together with his primary
role as the Group General Manager. The Group General Man-
ager and General Manager positions are both at Executive
Level. The property development services contained several
business units including the design and construction business
unit which contained Westpoint Construction Pty Ltd as a sepa-
rate legal entity.

Westpoint Construction Pty Ltd is an integrated property
company with three separate divisions and functions. The struc-
ture of the company is set out in Exhibit 1. The first division,
property development, is a section of the business that has a
high capital risk for a high return. It does not employ a large
number of people. However, it engages the group’s capital
resources on property development projects.

The second division, for which Mr Aitken has direct respon-
sibility, is the property services division. It can carry out
property projects from inception to completion. It has its own
development, project management, leasing and sales staff. It
employs its own architects, town planners and has its own
construction company.

The third division, property funds management, has been
running for 18 months and, as such, is relatively new to the
corporation. It raises funds from the public in the form of eq-
uity and then invests the funds into various properties. The
organisation in its custodial role must be responsible to ensure
the returns promised to the public, are delivered. This requires
prudent use of funds.

Mr Aitken informed the Commission that the respondent
would experience considerable damage to its reputation if it
did not have the capacity to honour cheques sent out in pay-
ment of accounts. The property development division, at any
single time, may have borrowings of between 80 to 100 mil-
lion dollars. Therefore the reputation of the organisation with
its bankers is absolutely paramount. Any potential damage to
those bankers, whereby they lost confidence in the group’s
ability to return funds, would damage the corporation’s ability
to raise funds in the future. Additionally, the organisation’s
reputation would suffer if it become known that the respond-
ent was an unreliable payer. Similarly, in the construction
division, if cheques were dishonoured, the respondent’s repu-
tation would be damaged. It was for these reasons that the
respondent was concerned about the applicant’s conduct.

The respondent engaged the applicant under the terms of a
contract of employment which was executed by the parties on
or about 27 November 1997 (Exhibit R2). The contract illus-
trates that the applicant agreed with the respondent, through
Clause 3 of the contract, to act, to the best of his ability, under
and in accordance with lawful directions given to him from
the respondent from time to time.

Clause 3 sets out in 13 subparagraphs the applicant’s work
in detail. Remuneration is set out in Clause 4. There are re-
stricted covenants which need not be explored here. Clause 6,
dealing with termination, provides that the applicant’s

engagement could be terminated by the respondent giving one
month written notice or by the applicant giving two months
written notice to the respondent. The provision does not seem
to provide for a liquidated damage in the event that appropri-
ate notice is not given or received.

Schedule 1 of the contract detailed the applicant’s roles and
key functions. The allocated single business units and other
entities key functions include the preparation of monthly man-
agement accounts and reports. Contributing to the preparation
of annual and periodic budgets is another key function. Man-
agement of ad-hoc projects within the property development
services division, the preparation of weekly cash reports and
project cost control reports and other functions were also re-
quired. Performance of the key functions were measured in
the following ways—

• accuracy and timeliness of management accounts;
• annual and periodic budgets;
• strict compliance with reporting requirements;
• reporting systems that can produce up to date finan-

cial status on a daily basis;
• seeking better ways of working; and
• making sure that reports are meaningful and readily

understood by non-financial managers.
There are additional administrative and responsibilities, func-

tions and performance measurements which need not be recited.
The Commission was told that in April 1998, the then Gen-

eral Manager of Design and Construction, Mr David Trappnell,
wrote to the applicant (Exhibit R4). The letter confirmed dis-
cussions concerning critical success factors for the applicant’s
role as Management Accountant. The letter detailed a serious
of concerns and complaints from Mr Trappnell about the pres-
entation of management accounts, citing delays and exhorting
the applicant to work out solutions rather than relying upon
Mr Trappnell. There were assertions by Mr Trappnell that he
had previously timed production of accounts, from close down,
as three working days, with no interruptions and in any event
five normal days would be adequate. The applicant was not
meeting those timeframes, and was required to produce accu-
rate results during April. There were additional comments
concerning cash flow forecasts. The applicant was urged to
consider the matters set out in the letter in a constructive and
positive manner. There was an acknowledgment that he was
putting in considerable time and effort but that did not appear
to be translating, at least Mr Trappnell’s view, into effective
output. The applicant was reminded of his performance meas-
ures and the key functions detailed in Schedule 1 of his contract
of employment.

The applicant replied to the letter. In the reply he said amongst
other things that he had never received a letter of complaint in
his entire working life. He was shocked that the communica-
tion would come so soon after commencing employment with
a new organisation. The applicant stated that he was still un-
dergoing the usual learning curve associated with new
administration, organisational procedures and unfamiliar com-
puter systems. He told Mr Trappnell that he spent a lot of time
reviewing the appraisal and pointed out that he fully recog-
nised the items identified, as they were his daily concerns.
The applicant acknowledged some of the criticisms and in-
tended to address those, however he qualified his acceptance.
These he related in the balance of his letter in some detail. The
applicant asked Mr Trappnell for the opportunity to discuss
the report and his reactions to it. It appears that the discussion
never took place as events on 11 and 12 May 1998 intervened.

The respondent claimed that prior to and during this period
the applicant disregarded normal cash flow procedures and
placed the respondents business at risk by releasing unfunded
monthly cheques. The behaviour placed the company’s repu-
tation, viability and profitability at serious risk. The respondent
alleged that the applicant repeatedly failed to keep manage-
ment account files in order and failed to respond to requests,
queries and correct errors. From February 1998, it was said
that the applicant failed to post receipts of income correctly
and failed to correct an accounting difference of $60,000.00
from a report of 31 March 1998. The same error was repeated
on 30 April 1998.

The applicant denied these allegations. He said that he ob-
tained work with the respondent by responding to an
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advertisement for a Management Accountant. He had a uni-
versity degree and had one unit to complete his Certified Public
Accountant qualification. He was interviewed twice by the
respondent, the second time by Mr Trappnell. As a result he
entered into a contract of employment, as previously described.
He asserted that in accordance with his obligations under the
contract he successfully achieved his obligations but Mr
Trappnell’s support was well below he expected from a per-
son in his position. The applicant told the Commission that he
did not receive any written notice of the termination which
occurred on 13 May 1998.

Mr Trappnell advised the Commission that the termination
arose in these circumstances. It appears that the respondent’s
normal procedure is to pay subcontractors at the end of each
month. At the end of April 1998, cheques were drawn up and
signed in the normal way, however, some progress payments
had not been made to the respondent. In such circumstances
the respondent should not pay subcontractors until funds were
in place. Alternatively, if there is a problem that has been iden-
tified further funds may be made available through a central
treasury function. That is not an exercise that can be done in-
stantaneously because the funds are fully deployed. The reason
for producing detailed cash flows is to identify whether any of
these difficulties are likely to arise. The respondent produces
cash flow summaries every few days to ensure that it is in
funds. Some of the progress claims had not been paid at the
end of April requiring the cheques to be withheld. This was
not done and further cheques were released. These were known
in the respondents business as ‘prompt cheques’. Prompt
cheques are usually minor payments which are made on a
weekly basis to sub-contractors and employees.

There was confusion between the applicant and an account’s
officer at the end of April, as to whether those cheques had
been included in a print out received by the applicant setting
out the total value of the cheques. All of the cheques in ques-
tion were sent out which may have meant that had the cheques
been presented, the account would be overdrawn. To deter-
mine whether there was a specific problem would require
waiting for the bank reconciliation statement. The applicant
discovered the problem and reported it to Mr Trappnell. Mr
Trappnell’s evidence was that he sat down with him and asked
him to explain what had happened. The applicant informed
Mr Trappnell of the misunderstanding concerning the prompt
cheques and he was given the benefit of the doubt. However,
even when the prompt cheques had been excluded, the value
of the cheques that were sent out the previous month would
have put the account into overdraft. Mr Trappnell made ar-
rangements with the bank to deal with the situation by creating
a temporary bank overdraft. This was something the respond-
ent never needed to do before. Mr Trappnell examined the
situation and determined that the account would have been
overdrawn by $100,000.00 in any event. When he completed
his investigations he asked the applicant to explain his actions.
The applicant repeated his explanation about the misunder-
standing. Mr Trappnell told him that even without that
misunderstanding there were cheques which caused the ac-
count to go into overdraft. The applicant was asked if he could
explain the situation. He could offer no rational explanation.
He was told the gravity of the problem. Mr Trappnell then
took the matter to the respondent’s Human Resource Man-
ager. The implications where discussed and it was decided
that in such grave circumstances there was no alternative but
to ask the applicant to leave immediately. That is what oc-
curred.

The above recitation of the events leading to the dismissal
of the applicant is sufficient to provide a context for the deci-
sions which follow.

This is a case where witness creditability is not an issue.
There is no dispute between the parties regarding the facts.
However the conclusions that either parties are entitled to draw
from those are in dispute. Insofar as witness credit is con-
cerned, I see no differences between the quality of the evidence
given for the applicant or the respondent. Each of the wit-
nesses, that appeared before the Commission, recited their
evidence from the best of their knowledge and I am prepared
to accept it as truthful from their point of view.

I have dealt with my findings regarding witness creditabil-
ity. Before I analyse the evidence I need to discuss the law to
be applied. The test for determining whether a dismissal is

unfair or not is now well settled. The question is whether the
respondent acted harshly, unfairly or oppressively in its dis-
missal of the applicant. This is outlined by the Industrial Appeal
Court in Undercliff Nursing Home v. Federated Miscellane-
ous Workers Union of Australia (1985) 65 WAIG 385. The
onus is on the applicant to establish that the dismissal was, in
all the circumstances, unfair. Whether the right of the employer
to terminate the employment has been exercised so harshly,
oppressively or unfairly against the applicant as to amount to
an abuse of the right needs to be determined. A dismissal, for
a valid reason within the meaning of the Act, may still be un-
fair if, for example, it is effected in a manner which is unfair.
However, terminating an employment contract in a manner
which is procedurally irregular may not of itself mean the dis-
missal is unfair (see Shire of Esperance v. Mouritz (1991) 71
WAIG 891 and Byrne v. Australian Airlines (1995) 65 IR 32).
In Shire of Esperance v. Mouritz, Kennedy J observed that
unfair procedures adopted by an employer when dismissing
an employee are only one element that needs to be considered
when determining whether the dismissal was harsh or unjust.

It is common ground that the dismissal in this circumstance
was summary. I need to discuss the principles to be applied in
such circumstances. It is recognised at common law that an
employer is not bound by the contractual period of notice, or
the implied term of reasonable notice, where the expressed or
implied terms of employment are breached to such an extent
that the employer is entitled to conclude that the contract has
been repudiated by breach. If that happens, the employer has
two options—

• firstly, to retain the employer’s service with or with-
out disciplinary measures that are lawful and
appropriate; and

• secondly, dismiss the employee instantly without
warning and without notice or payment in lieu of
notice.

The right to dismiss instantly can only be exercised in ex-
treme circumstances. These circumstances are judged on the
facts on the individual case. These matters are discussed in
Clouston & Co Ltd v. Corry (1906) AC 122 at 129.

There is no fixed rule of law defining the degree of mis-
conduct which will justify dismissal. Of course there may
be misconduct by a servant which will not justify the ter-
mination of the contract of service by one of the parties to
it against the will of the other. On the other hand, mis-
conduct inconsistent with the fulfilment of the express or
implied conditions of service will justify dismissal.

In its decision in Robe River Iron Associates v. Australian
Workers’ Union, WA Branch (1987) 67 WAIG 320 (Acosta’s
Case), the Industrial Appeal Court approved the decision of
the Commission at first instance regarding the appropriate rule
of law to apply when establishing what degree of misconduct
would justify summary dismissal. In the case at first instance,
the Commission referred to Laws v. London Chronicle (Indi-
cator Newspapers), Ltd (1959) 2 A11 ER 285 (Law’s Case).
The test established in Law’s Case is ‘…whether the conduct
complained of is such as to show the servant to have disre-
garded the essential conditions of a contract of service’. These
matters were also discussed in North v Television Corpora-
tion Ltd (1976) 11 ALR 599 per Smithers and Evatt JJ. The
rule is that the employee must be ‘so seriously in breach of the
contract that, by standards of fairness and justice, the em-
ployer should not be bound to continue the employment’. The
law as I have recited above needs to be applied to the facts.

I have had the opportunity of reviewing all of the evidence
that the parties have led. I have sympathy for the applicant
being in the situation he found himself. He had not been em-
ployed by the respondent for a long period of time. He had
difficulties, and I accept his evidence in this respect, in ob-
taining sufficient instructions from Mr Trappnell. Even though
Mr Trappnell said that he was available whenever necessary,
it is clear that his corporate responsibilities limited his avail-
ability. It is true that Mr Trappnell had concerns about the
applicant’s performance which he raised with him in a discus-
sion and followed up by a letter detailing areas he wished the
applicant to improve. The applicant replied to that letter in
some considerable detail. He asserted that Jean Bell’s resigna-
tion directly affected his ability to perform his own function
because of the additional work he had to perform each month.
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The extra work amounted to an extra 4-5 working days in ad-
dition to his role as management accountant. He rejected Mr
Trappnell’s argument that he should have trained someone else
to do Ms Bell’s job. He asserted that it was not possible to
train someone else as he did not know how to perform it prop-
erly himself. He had received no training from Ms Bell in the
computer systems and organisation specific processing. He
had to learn the tasks without the time to do so. He thought it
was not unreasonable to ask Mr Trappnell to help correct mis-
takes arising from his unfamiliarity with the CHEOPS
programme. He had due dates looming for presentation of ac-
counts and he did not wish to waste valuable time dealing
with other situations that were arising. He felt like he was in a
no win situation. If he asked for help he was criticised and if
the accounts were late he was also criticised. He wanted to sit
down with Mr Trappnell and go through the cash flow fore-
cast systems to make sure that he fully understood what was
required of him.

The applicant, by his letter, challenged some of the faults
Mr Trappnell found with his work. He also made a number of
admissions about his failings. In his evidence, Mr Trappnell
said that he regularly sat down with the applicant and con-
ceded the applicant was putting in a lot of effort. He was
working longer hours but the results were not being translated
into reconciliations that balanced or work which meet Mr
Trappnell’s expectations. During the hearing, it was put to Mr
Trappnell that in business, senior management are forever
helping employees perform the job correctly. They give direc-
tions and assistance which is the normal conduct of commerce.
That is different to putting to the employee that his job was on
the line. Mr Trappnell admitted that he never used any words
that resembled such a warning.

As I understand the respondent’s submissions, releasing the
cheques was the last in a chain of events entitling the respond-
ent to end the contract. Perhaps there could be no complaint if
it had done that by giving the applicant notice, telling him that
he was unable to perform the job to the expectations that the
respondent had of a person with his qualifications. That is not
what happened. The applicant was dismissed summarily. For
the dismissal to stand, on the principles to be applied, the ap-
plicant must have illustrated that he disregarded essential
conditions, or that his conduct was in serious breach, of his
contract. By reasonable standards of fairness and justice, the
employer should not be bound to the arrangement and could
bring it to an end at that instant. The applicant noticed an error
with the cheques in May and reported it to Mr Trappnell him-
self. Action was taken to remedy the situation by raising an
overdraft. This was something that the respondent should not
have had to do. The potential damage to the business was
avoided, partially because the applicant was honest and sensi-
ble enough to raise the issue with Mr Trappnell before that
damage occurred. In my view, it is harsh to judge the appli-
cant to be so seriously in breach of his contract that the
employer was entitled to dismiss him summarily. He did not
disregard essential conditions of his contract of service at all,
however did not do the job properly.

This is a rare circumstance where it is open to conclude, and
I do, that summary dismissal, given the facts, was unfair. That
is not to say that the employer was not entitled to bring the
contract to an end by giving notice as set out in the contract.
Clearly the applicant was not performing the functions as set
out in Schedule 1 of the contract, to the satisfaction of the
respondent. If that is the case, and I find that it was, the re-
spondent was entitled to dismiss the applicant but on notice.
For that reason, the dismissal was unfair (see Shire of Esperance
v. Mouritz (1991) 71 WAIG 891).

The applicant was able to, within a short space of time, ob-
tain other employment. There are two questions to be decided.
Whether he should receive compensation and whether there is
any contractual entitlement residual. It is common ground be-
tween the parties that reinstatement is impracticable. The
applicant has obtained a new job at a higher rate of pay. Inso-
far as loss is concerned, it appears that the applicant has lost
the equivalent of three weeks pay. Any compensation to be
fixed must be in accordance with the case law established in
this Commission. This is contained in the writing of His Hon-
our, The President P J Sharkey in Ramsay Bogunovich v.
Bayside Western Australia Pty Ltd (1999) 79 WAIG 8 and the
writing of Kenner C, in the same Decision. Kenner C notes

that it is a proper function of the Commission, when assessing
compensation, to consider that the contract could have been
bought to an end sooner than the completion of a period for
which compensation would normally be granted. In this case,
the respondent on my assessment of facts would have been
entitled to bring the contract to an end by notice. In accord-
ance with the contract of employment it would have been
obliged to give one month’s notice. The applicant lost three
weeks pay before he obtained employment. In those circum-
stances, the extent of his loss can be assessed at the equivalent
of three weeks pay. There are no submissions of injury nor is
there any evidence before the Commission upon which it could
assess compensation for injury. In these circumstances, I have
no need to turn my mind to questions posed by the wording of
the contract as it concerns notice.

I consolidate my conclusions as follows. The applicant was
by the summary dismissal unfairly dismissed. It is impractica-
ble to order reinstatement and compensation in the sum of
$3,166.67 will be awarded.

Appearances: Mr R Clohessy appeared for the applicant.
Mr A Randles appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Glyn Paul Hooper

and

Westpoint Corporation Pty Ltd.

No. 938 of 1998.

COMMISSIONER J.F. GREGOR.

8 October 1999.

Order.
HAVING heard Mr Clohessy on behalf of the respondent and
Mr Randles, on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

1. THAT the applicant was by way of summary dis-
missal, unfairly dismissed; and

2. The respondent is to pay the applicant the sum of
$3,166.67 by way of compensation.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mr Craig Darryl Kenyon

and

Impex Power Corporation Pty Ltd.

No. 1331 of 1999.

26 October 1999.

Reasons for Decision (Extempore)
SENIOR COMMISSIONER: By this application the Appli-
cant seeks to recover what is claimed to be a denied contractual
benefit in the form of wages. The Applicant, by his Notice of
Application, indicates that he was employed by the Respond-
ent at Newman as a trades assistant on the basis that he would
be paid $25.00 an hour. In his Notice of Application he claims
that $5,625.00 is due and owing to him which translates to
$3,758.00 after tax, although he has since indicated that some
$1,450.00 gross or $923.00 nett has been paid to him by the
Respondent.

The Respondent has filed an Notice of Answer and Counter
Proposal admitting that it owes the money in question to the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.3432

Applicant but says that it has insufficient funds to pay the
amount outstanding and has been in that position for some
time. In the circumstances, the Applicant, who is unable for
good reason to be present would, on the face of the record, be
entitled to the order he seeks by reason of the Respondent’s
admission of liability. The basis for the amount claimed sug-
gests that it is not an award entitlement. No award of the
Commission prescribes a rate of pay at $25.00 an hour for the
type of work that he was said to be performing and there is no
evidence that he is covered by a workplace agreement.

In the circumstances, having regard to the Respondent’s ad-
mission of liability, I am minded to make an order for the
amount the Applicant claims less the sum of $1,450.00, which
the Applicant now acknowledges he has received.

Appearances: No appearance on behalf of the Applicant.
No appearance on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mr Craig Darryl Kenyon

and

Impex Power Corporation Pty Ltd.

No. 1331 of 1999.

1 November 1999.

Order.
THERE being no appearance on behalf of the Applicant and
Mr P.R. Hallam appearing on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Respondent pay to the Applicant the sum of
$2,835.00 nett of tax as and by way of a benefit denied
him under his contract of employment.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sara Langridge

and

Gold Corporation.

No. 2090 of 1998.

25 October 1999.
Reasons for Decision.

COMMISSIONER C.B. PARKS: Referred to the Commission
on 24 November 1998 is a complaint by the applicant that she
was unfairly dismissed from her employment with the
respondent on 5 November 1998 and wherein she seeks
monetary compensation in remedy. It is common ground that
on 6 October 1998 the respondent orally gave the applicant
notice to terminate her services on 5 November 1998, and
confirmed that in writing (exhibit 2). However, the respondent
contends that the applicant acted to end her employment on 19
October 1998 and in consequence of that the employment was
then ended and her complaint has been referred to the
Commission outside of the 28 days allowed for that purpose
by s 29 of the Industrial Relations Act, 1979 (the Act), and
hence her application is not competent. The Commission is
asked by the parties to determine as a preliminary matter
whether it has the jurisdiction to deal with the application made
by Ms Langridge.

Ms Langridge commenced a three month probationary period
of employment with the respondent as a graphic designer on 9
February 1998. At the completion of the probation period, on

11 May 1998 (exhibit 9), the applicant entered into a new
indefinite contract of employment that was terminable by either
party giving to the other one month’s written notice of
termination.

Ms Langridge has been diagnosed to have an ongoing
medical condition. That condition caused her to be absent from
work to an extent that was said to have caused operational
difficulties for the respondent. Discussions between the parties
led to the May 1998 contract of employment being amended
in June 1998. The amendments to the contract, which had effect
from 1 July 1998, are contained in a letter dated 18 June 1998
(exhibit 7) and essentially they brought about a part time
employment, salary, and leave arrangement said to assist the
applicant with the management of her condition. This
employment arrangement continued the one month notice of
termination requirement but was to operate on a trial basis and
be subject to review.

On 6 October 1998 Anthony Bruce Betteridge, the Manager,
Technical Services CD, for the respondent, and Robyn Joy
Lauritsen, the Personnel Officer, for the respondent, both met
with Ms Langridge who was informed at that time that the
decision to terminate her employment had been taken because
it had not been operationally satisfactory to have her position
function part-time.  There was discussion regarding the period
of notice due to Ms Langridge and the option was raised that
she may agree to the immediate termination of her employment
and be paid her salary equivalent in lieu of serving the
prescribed notice period.  Ms Langridge preferred that she be
given notice and that she continue in employment for the period
of notice.  The possibility that the applicant may wish to review
her situation during the notice period also arose. Reasons for
the termination, and confirmation of the notice given to the
applicant, were subsequently provided to her in a letter dated
6 October 1998 and signed by Mr Betteridge (exhibit 2). So
far as is presently relevant that letter stated —

“In the circumstances I regret that we have no alternative
but to terminate your employment. Your appointment will
therefore cease on 5 November 1998 allowing you to work
through the notice period of one calendar month. If, how-
ever, you feel unable to complete the notice period please
discuss the matter with me.”

Following upon receipt of the notice to terminate her
employment the applicant proposed to Mr Betteridge that she
work from home and the respondent engage her on a
“freelance” ie contract for service basis after 5 November 1998.
Discussions were held between them on this topic, the last
discussion occurred on 16 October 1998 and, according to Ms
Langridge, the unsatisfactory result of that discussion led her
to decide, after consultation with family members and friends,
that she would cease working for the respondent. At mid—
morning on 19 October 1998 the applicant met with Ms
Lauritsen to whom she announced to the effect she was ceasing
work. The applicant thereafter ceased work that day and did
no further work for the respondent after that date.

Ms Langridge contends that at the meeting on 6 October
1998 the arrangement that she would work the period of notice
until 5 November 1999 also included approval for her to cease
working during that period if the situation became
“uncomfortable” for her. It is her claim that in accordance with
this arrangement she elected to exercise the option to cease
working on 19 October 1998.  It is common ground that the
possibility of the applicant subsequently deciding she may not
wish to complete the notice period is a matter which arose at
the material meeting.  However, the respondent denies that
the applicant was granted the right she alleges and asserts that
Ms Langridge was informed that if, during the period of notice,
she felt unable to complete the period she was to discuss that
situation with Mr Betteridge, and hence there was confirmation
to that effect contained in the letter to her dated 6 October
1998 (exhibit 2).

The respondent asserts that when, on 19 October 1998, the
applicant ceased work without the prior consideration of, and
without the agreement of, Mr Betteridge and indicated she
would not work the remainder of the period of notice, she
repudiated her contract of employment and hence the
respondent informed her, by a letter of that date (exhibit 4),
that the employment was seen to have ended on 19 October
1998 and in consequence of that she had become entitled to
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identified benefits and also some payment adjustments had
become necessary. And further, that the respondent “— has
agreed to pay out the remainder of your notice up to and
including 5 November,1998”, which conveyed that the notice
period was no longer extant and that, in addition to what were
her entitlements as a matter of right, she had also been granted
payment for the remainder of the period. Ms Langridge denies
receiving the letter dated 19 October 1998 (exhibit 4) and
therefore any knowledge that the respondent considered their
employment contract had ended.

It is common ground that on the morning of 19 October 1998,
and before Ms Langridge commenced work that day, she
telephoned Ms Lauritsen and requested that she be provided
with a written reference regarding her employment. According
to Ms Lauritsen, the applicant raised the matter with her again
later in the morning and asked that the reference be provided
to her that day, however although the reference was prepared
that day Ms Langridge did not receive it on the day because
she ceased work and had departed before it was completed.
Ms Langridge came into possession of the reference but is
unable to recollect how and when that occurred. Ms Lauritsen
asserts that the reference (exhibit 11) was conveyed to the
applicant, together with a letter from the superannuation trustee
and a benefit request form, as enclosures with the letter dated
19 October 1998 (exhibit 4) and which contains statements to
that effect.  Ms Lauritsen is equivocal upon whether the letter
and its enclosures were posted, or handed to Ms Langridge on
20 October 1998.  The applicant is said to have visited the
office of Ms Lauritsen on 21 October 1998, at or about 1:00
pm, and at which time she possessed the letter, she questioned
the payment adjustments mentioned therein and referred to a
discussion with a solicitor regarding payments.  At that visit
she is also said to have submitted the superannuation benefit
request form that had been enclosed with the letter, however
she had made unsatisfactory alterations to the information
provided in the form and it was therefore replaced with another
(exhibit 14) which Ms Lauritsen completed by hand and the
applicant signed when present on the day. A document titled
“file note”, dated 21 October 1998, was tendered to the
Commission (exhibit 5) and was described by Ms Lauritsen
as a record of the matters which were discussed with the
applicant when she met with her on that date

The applicant denies that she visited the respondent’s
premises, or met with Ms Lauritsen, after 19 October 1998. It
is her recollection that she completed and signed the
superannuation benefit request form when she met with Ms
Lauritsen on 19 October 1998. According to Ms Langridge,
she met with her solicitor at 9:00 am on 21 October 1998, that
was followed by a period of swimming that commenced at
11:00 am and after that she met with her father and had lunch
with him. Robert Eric Stephen Langridge, the father of the
applicant, told the Commission that he had an impromptu lunch
with his wife and daughter, the applicant, which commenced
around 1:15 pm to 1:30pm and he parted from them around
2:30 pm to 2:45 pm, on 21 October 1998. According to Mr
Langridge both his wife and daughter had wet hair and had
been swimming prior to meeting with him.

Ms Langridge concedes that the superannuation benefit
request form (exhibit 14), dated 21 October 1998, has been
signed by her, however she does not recollect signing it on
that date. It is uncontested that the form has been completed in
the handwriting of Ms Lauritsen. Ms Langridge did not indicate
whom it was that dated the form whereas, according to Ms
Lauritsen, that was done by the applicant. On its face the
document was thereafter signed by Messrs G T L Talbot and
N Moffatt, “authorised officers” of the respondent, on 22
October 1998 ie the next following day. Neither of the two
signature dates were subject to any challenge and I therefore
take these dates to reflect the true dates at which the several
signatures were affixed. That, in turn, leads the Commission
to conclude that the applicant signed the document on 21
October 1998 and that it came into the possession of the
respondent no later than 22 October 1998. The applicant recalls
handing the form to Ms Lauritsen, but believes that occurred
three days earlier.

The Commission is satisfied that the applicant visited a
solicitor, swam for a period, and ate lunch with her father on
21 October 1998 and that each of these events commenced at
or about 9 :00 am, 11 :00 am, and 1:15 pm or 1:30 pm,

respectively. It is implied that the applicant could not have
visited Ms Lauritsen at or about 1:00 pm because she was
otherwise occupied at the time. There is no evidence of the
length of time the applicant was occupied in relation to her
swimming during the period of 2.25 or 2.5 hours which elapsed
before she met with her father. Hence there is no direct evidence
showing that the applicant did not meet with Ms Lauritsen
about the time she claims.

The file note (exhibit 5) made by Ms Lauritsen, she concedes,
was not written in the presence of the applicant and from that
I find that the note was not written during the alleged meeting
. The contents of the note are plainly written in the past tense
and in that context the note also refers to the material meeting
having taken place earlier that day, 21 October 1998. Ms
Lauritsen also concedes that the contents of the note reflect
her subjective views however that does not necessarily cast
doubt upon the veracity of the essential content of the file note.
Other than the denial by Ms Langridge that she met with Ms
Lauritsen as recorded in the file note, there is no independent
evidence to suggest that the relevant testimony of Ms Lauritsen
and the contents of the note are a fabrication. The essential
content of the file note, that is the several topics said to have
been dealt with, are not matters of controversy in themselves
and therefore they provided no cause to fabricate a record of
them. Given that the applicant ceased work on 19 October
1998, and that her security access to her usual area of work
was cancelled on that date, Ms Lauritsen is plainly wrong in
her recollection that she handed the letter of that date to the
applicant at her area of work on 20 October 1998.  The
superannuation benefit request form (exhibit 14) is written in
the hand at Ms Lauritsen and was signed by the applicant on
21 October 1998.  The testimony of Ms Lauritsen and her file
note provide a logical explanation of why and when that
occurred and I am therefore convinced that the applicant did
meet with her on 21 October 1998 and submit the
superannuation benefit request form she had earlier received.
Equally, I have no reason to doubt that the other topics
mentioned in the file note were also addressed on that date,
and are an accurate record, and from that it follows that the
applicant had the 19 October 1998 letter (exhibit 4) in her
possession at the time. Ms Langridge had possession of the
original superannuation benefit request form, and possesses
the employment reference, both of which are said to have been
enclosures with the material letter and that also causes me to
conclude that they were received by her, in conjunction with
the letter, at some time between 19 and 21 October 1998.

Counsel for the applicant argues that the letter to Ms
Langridge, dated 6 October 1998, is ambiguous and does not
constitute valid notice to terminate her employment. The
essence of the argument, as I understand it, being that the
existence of an invalid notice would mean that the notice, and
the employment, therefore continued for the period required
by the contract of employment. On a plain reading of that letter
it reveals that the respondent had decided to exercise its right
to terminate the contract of employment and did that by giving
notice that termination would occur on 5 November 1998, a
notice period which the parties have accepted to be one calendar
month which strictly it is not. The statement made is
unequivocal and Ms Langridge plainly understood that her
employment would end on 5 November 1998. Nowhere in the
letter is it said that the operation of the notice would alter
according to some circumstance or imposed condition, on the
contrary, the words used inform the applicant to the effect that
should she wish to be freed from the obligation to serve the
full notice period, she was to refer such a proposition to Mr
Betteridge for his consideration.  Ms Langridge disputes that
the written term regarding the possible non completion of the
notice period accurately reflects the oral arrangement made
with her, however that conflict does not raise an issue of
ambiguity.

There was argument in the alternative that the notice period
prescribed by the contract of employment is required to be
observed and cannot be altered unilaterally, the assertion being
that the respondent acted unilaterally to terminate the
employment. Again I infer from the argument the contention
that the termination of employment therefore did not take effect
until the prescribed notice period expired. In this regard the
Commission was referred to a judgement of the High Court of
Australia, in the matter of Sanders v. Snell (157 ALR 491).
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Counsel for the respondent asserts that the respondent did not
act unilaterally but accepted the repudiatory action of the
applicant and informed her of that, and that the employment
relationship was considered ended, in writing (exhibit 4) and
hence the employment and the contract terminated at that time.
The Commission was referred to the matter, Gunnedah Shire
Council v. Grout (62 IR 150). I also understood Counsel to
have suggested that the terms of acceptance by the respondent
reflect a mutual termination by a variation of the kind said by
the Court to be permitted in the matter Sanders v. Snell (op cit
@ p497) and also in the matter Gunnedah Shire Council v.
Grout (op cit ).

The judgement in Sanders v. Snell (op cit) considered the
dismissal of an employee without the provision of a notice
period but with a payment said to have been made in lieu of
such a period. The dismissal was effected pursuant to an express
term of the employment contract, which term the Court held
required that the prescribed notice of dismissal be applied.
The Court found that, the employee had not waived the right
to that notice and no agreement was made at the time of the
dismissal which allowed for a payment to be made in lieu of
the prescribed period of notice, and held that, had such occurred
the manner of dismissal would have been lawful. A breach of
the contract of employment by the former employer was
therefore found to have occurred. In Gunnedah Shire Council
v. Grout (op cit), a matter upon appeal, the Industrial Relations
Court of Australia considered where a manager resigned from
employment on medical grounds having given a few days
notice of the date he would cease employment. The notice
given was less than that required however the Council, after
discussion with the manager, accepted his resignation on short
notice and subsequently refused to allow withdrawal of the
resignation when that was requested before the period of notice
given had expired. There was also consideration of the mental
state of the manager at the time he tendered the resignation
however that is not presently relevant. The Court held that the
Council had been entitled to accept the resignation either on
the basis that the period of notice given was inadequate but it
would waive its right to insist on proper notice, or on the basis
that the inadequate notice constituted a repudiation of the
contract of employment by the manager but Council would
accept the repudiation.

I am satisfied that when the applicant was orally informed
of her dismissal on 6 October 1998 she misunderstood what
had been said regarding the possibility of her not completing
the notice period. The position of the respondent I find is that
expressed in the letter to the applicant on that same date.
However, if there were some doubt, that letter informed the
applicant of the position as the respondent saw it and the
accuracy of that was not challenged until after the controversy
arose regarding when the contract of employment ended. Ms
Langridge was not granted the right to cease working whenever
she elected to do so and the possibility of her ceasing, were it
to arise, was a matter subject to the prior consideration and
approval of Mr Betteridge. That prior approval was not sought,
and therefore not granted before the applicant declared she
was ceasing work, and did cease work, on 19 October 1998. I
find that on that day the respondent was entitled to view the
action of the applicant as a repudiation of her contract of
employment which, until altered by agreement with the
respondent, obligated her to work the whole of the notice
period.

The letter to Ms Langridge, dated 19 October 1998 (exhibit
4), does not expressly declare that her employment or contract
of employment were considered ended. However, given the
content and overall tenor of the letter ie the finality of payment
and the adjustment in consequence of her reduced service,
together with the related explanations given to the applicant
by Ms Lauritsen on 21 October 1998, and given that the
intended effect thereof has not been questioned, I am satisfied
sufficient indication was provided to the applicant that the
respondent considered their relationship to be totally at an end.
A further indication of finality being that the final payment
reflecting the adjustments referred to was made to Ms
Langridge on 22 October 1998. As the Commission has earlier
observed the applicant was informed of the course taken by
the respondent no later than 21 October 1998 and therefore
her dismissal was effected no later than that date. That required

the reference of the claim to the Commission no later than 28
days thereafter, that is, no later than 18 November 1998.

Counsel for the applicant argued that the Commission is
empowered to extend the time allowed to refer a claim of unfair
dismissal and ought grant such an extension in relation to the
present application. Authority for this power is said to have
been identified in the matter Jill Elizabeth Graham v. Comlec
(W A) Pty Ltd (76 WAIG 3775). The respondent submitted
that the decision upon which the applicant relies was based on
s 29 (3) of the Act, a subsection which was repealed in 1997,
and furthermore that a decision in Richardson v. Cecil Brothers
(74 WAIG 1017) declares that the Commission is without
power to extend the mandatory time limit expressed in s 29
(2) of the Act and by which the present application is caught.

The decision in Graham v. Comlec (op cit) held that s29(3)
of the Act empowered the Commission to extend the time limit
imposed by s29(2). Section 29(3) was inserted in the Act by
s43 of Act No.1 of 1995 and later repealed by s24 of Act No.3
of 1997. The decision in Richardson v. Cecil Bros (op cit) was
delivered prior to the insertion of s29(3) and decisions abound
since the repeal of s29(3) of the Act which interpret the 28 day
time limit expressed in s29(2) to be a statutory bar which the
Commission has no power to extend.

In the opinion of the Commission the complaint of unfair
dismissal has been referred to it outside the 28 days allowed
by the Act and therefore the application is not competent and
the Commission does not have the jurisdiction to deal with it
further.

Appearances: Ms J. Stevens (of Counsel) on behalf of the
applicant

Mr T. Lucev (of Counsel) and with him Ms M. Morgan-
Hobbs on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sara Langridge

and

Gold Corporation.

No. 2090 of 1998
25 October 1999.

Order.
HAVING heard Ms J. Stevens (of Counsel) on behalf of the
applicant and Mr T. Lucev (of Counsel) and with him Ms M.
Morgan-Hobbs on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kerrianne Mills

and

Hamersley Iron Pty Ltd.

No. 130 of 1999.

COMMISSIONER A.R. BEECH.

2 November 1999.
Reasons for Decision.

Kerrianne Mills was employed by Hamersley Iron from mid
July 1995 until her dismissal on 20 November 1998. During
her employment she worked in a number of positions but at
the time of her dismissal she was employed as a Channar
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operator. She was dismissed on the decision of the Manager,
Mine Operations, Mr McCracken. The decision to dismiss Ms
Mills was, according to the letter of termination, for two
principal reasons. Mr McCracken refers first to Ms Mills’
performance on Sunday 15 November and Monday 16
November and concludes that Ms Mills—

…failed to even attempt to carry out the tasks expected
of you on these days in your role of Channar operator.
Consequently the Channar process equipment was put at
risk of serious damage. You chose instead to leave your
workplace and spend excessive amounts of time in other
people’s workplaces without authorisation. You have been
unable to give a satisfactory explanation for your failure
to do your assigned work. This behaviour falls well short
of the minimum performance expected of a responsible
plant operator.

The second principal reason referred to is as follows—
In recent times you have had discussions with a number
of superintendents about your poor performance, attend-
ance record and safety in a number of different roles. You
have been given a number of opportunities to improve.
When you returned on 13 September 1998 to work in the
plant operations team, you were advised by Ian Beros
that this was to be your last opportunity to demonstrate
you were able to correct your performance deficiencies.
You were offered considerable support by your new su-
perintendent and supervisor to help you achieve this. Your
recent actions are very disappointing and indicate that you
have not taken advantage of the opportunity given to you.
This is especially disappointing considering you previ-
ously raised a fair treatment case requesting this further
opportunity. I have concluded that there is no further ability
to tolerate your poor performance and you are unable to
make the necessary changes to improve your perform-
ance.

Following her dismissal Ms Mills initiated Hamersley Iron’s
internal fair treatment system. She was unsuccessful and her
employment terminated at the conclusion of that process, the
effective date of her termination being 29 January 1999.

Ms Mills complains that her dismissal was harsh, unjust or
unfair. She denies that she failed to carry out her duties on 15
and 16 November and accuses Mr Beros, who investigated
Ms Mills’ performance on those two days, of not being
impartial in his assessment of her. She argues that the events
of 15 and 16 November are insufficient reason to warrant her
dismissal and that any previous performance issues referred
to by Mr McCracken are either exaggerated or when viewed
together do not provide a fair reason for her dismissal.

Hamersley Iron, however, disagrees. It says that Ms Mill’s
actions on 15 and 16 November either taken alone or when
viewed with what it sees as her history of instances of poor
performance and poor safety practices, including two written
warnings and having been removed from the hill pursuant to
duty of care obligations, justified her dismissal. Hamersley
Iron also submits that even if the Commission found against it
on those points, it is able to retrospectively justify its decision
to dismiss Ms Mills after she admitted during these proceedings
that she had photocopied pages from two employees’ personal
files and kept them for her own purposes. Further, she gave
them to her counsel to assist her in her arguments in these
proceedings.

The Commission heard the application over five days and
reconvened on a sixth day in order to receive closing
submissions from the parties. Ms Mills alone gave evidence
in support of her claim. The respondent produced evidence
from 15 witnesses. The evidence and submissions covered more
than 500 pages of transcript. Much evidence was given by
way of written statements and the witnesses were then made
available for cross-examination. The issues upon which each
side relies have been examined in great detail in these
proceedings.

It is convenient to start with the events which lead to
Hamersley Iron’s decision to dismiss Ms Mills. On 15 and 16
November Ms Mills was employed as a Channar operator. A
Channar operator performs a watching role of continually
looking and listening for problems in the Channar operation.
The task involves constantly checking the plant looking and
listening for faults and spillage and clearing spillage which

has the potential to damage the belts. On the morning of 16
November, Ian Beros, the Superintendent Process Plant,
Paraburdoo operations, visited the Channar operations. His
evidence is that he noticed that work needed doing in some
areas of the plant and he looked for Ms Mills. He eventually
found Ms Mills in the Emergency Response Safety Office
(ERSO) standing with a cup of coffee in her hand. He asked
her why she was in the ERSO office. Ms Mills, in her evidence,
states that she explained that she had been performing her usual
duties which had included hosing off the tail of conveyor 252
for spillage. Mr Beros’ evidence is that he had noted that build-
up was touching the belt at the tail of 252 and an roller on 353
which, essentially, was causing damage to the belts. He asked
Ms Mills to wait outside whilst he spoke with the ERSO officer,
Rhonda Hayman.

Ms Hayman gave evidence in the proceedings and I have no
hesitation in accepting her evidence. Her evidence is
corroborated by the e-mail that she sent to Mr Beros on 16
November (Exhibit J). She informed Mr Beros that Ms Mills
had been in the ERSO office that day from approximately
8.00am until Mr Beros had arrived, approximately 9.20am.
Significantly, Ms Hayman informed Mr Beros that Ms Mills
had been in the ERSO office the day before, the 15th, from
approximately 11.00am onwards. Although Ms Hayman had
been called out to do an escort on two occasions at
approximately 1.00 pm and 3.15 pm for approximately 5-10
minutes’ duration on each occasion, Ms Mills had been in the
office on each occasion when she returned and did not leave
until 4.50 pm, a period of approximately 5 hours of her 12
hour shift. During that time Ms Mills had made coffee, read
magazines, occasionally talked to Ms Hayman and had used
Ms Hayman’s computer to check whether she had any
messages.

Ms Mills denied that she had spent 5 hours in the ERSO
room the day before. She did not deny being there. She did,
however, contest the length of time she was there. Mr Beros
found Ms Hayman’s recollection different from that of Ms
Mills’. There is, therefore, some controversy about the length
of time that Ms Mills was in the ERSO room on 15 November.
The issue is, in my view, an issue which goes to credibility, as
well as to the substantive matter of the fairness or otherwise
of Ms Mills’ eventual termination. It was an issue in the
proceedings. On the evidence, I do not accept Ms Mills’
evidence that she stayed for only approximately 1½ hours in
the 12 hour shift. Rather, I accept the evidence of Ms Hayman
as previously related. Nor do I accept Ms Mills’ evidence that
she had been in the ERSO room because she was feeling ill
and that Ms Hayman had asked her to sit and rest. Ms Mills’
recollection of the day’s events was not, in my opinion,
particularly strong and it does not accord with Ms Hayman’s
evidence that the only time Ms Mills mentioned an illness at
all was when she stated at approximately 3.30 pm on the 15th

that she was feeling nauseous. Ms Hayman then gave her some
Dexsal and made an entry in the relevant first-aid book which
carries the time of its entry. A copy of that entry was tendered
in the proceedings.

 Further, Ms Mills’ evidence does not accord with the timing
of two e-mails she sent that afternoon. An extract of a report
of Ms Mills’ mailbox retrieved from a backup tape by Mr
Markwell, Hamersley Iron’s E-mail administrator, shows e-
mails sent at 3.32pm and 3.46pm on 15 November. I accept
Mr Markwell’s evidence. I am quite satisfied on the evidence
overall that Ms Mills spent some 5½ hours of her 12 hour shift
on 15 November sitting in the ERSO room when she should
have been performing the work of Channar operator. I also
find that she spent from 8am to 9.20am on 16 November sitting
in the ERSO room when she should have been performing the
work of Channar operator.

I have not found Ms Mills’ evidence on the events of 15 and
16 November to be particularly credible. Thus, I am more
inclined to believe the evidence of Mr Chergwin that Ms Mills
was also in the HI safe room for a period between 8.00am and
10.00am on 15 November rather than Ms Mills’ evidence that
she was only in the HI safe room briefly to attempt to access
the computer to check for messages.

Further, there is evidence that even if Ms Mills may have
performed some of the work expected of her on 16 November,
there were nevertheless 3 items of work which needed to be
done and which Ms Mills had either not noticed, or which had
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not been seen by her as requiring any action on her part. Those
items are the flat tyre on the bobcat, the need to shut conveyor
353 to replace a badly damaged roller and to clear conveyer
252 tail pulley area of belt-damaging build-up. The principal
evidence of these items was given by Mr McLennan who was
called in to replace Ms Mills after she had been stood aside by
Mr Beros on 16 November. Although Ms Mills doubts Mr
McLennan’s evidence because on an earlier occasion he had
assaulted her husband (who is also an employee of Hamersley
Iron) and her husband subsequently sued Mr McLennan, I did
not find Mr McLennan’s evidence to have been shaken in cross-
examination, or to be so unlikely, such that I would disregard
it. Thus, I find on the evidence that the bobcat indeed did have
a flat tyre when Mr McLennan went to Channar at about
10.00am on 16 November. It was noticeable because it altered
the angle of the bucket and Ms Mills should have noticed and
reported it. In reaching that conclusion I prefer the evidence
of Mr McLennan that it should have been reported to the
evidence of Ms Mills that it would only need to be reported
prior to any start-up of the bobcat.

As to the roller, I also accept Mr McLennan’s evidence that
the roller did need replacing and that it was making a loud
enough noise to attract attention to that fact. It is not clear
from the evidence for how long the roller would have been
making that noise, and therefore whether it would have been
making it prior to Ms Mills going to the ERSO room at
approximately 8.00am. I note Mr McLennan’s evidence is that
he was on site at about 10am and there was “a pile of powdery
rubber material” which had rubbed off and formed on the
ground. Nevertheless it is open to conclude, and I do so, that
the roller was a problem that Ms Mills is likely to have
encountered had she been doing her work out on site between
8.00am and 9.30am.

As to the build-up on the tail of conveyor 252 I am satisfied
from the evidence that there was a build-up notwithstanding
that Mr McLennan and Mr Beros differ about whether or not
the build-up was touching the belt. It seems quite clear that
there had not been an operator on the previous night shift and
I accept that by the time Mr McLennan reached Channar at
approximately 10.00am the build-up had been there for a long
period of time and required immediate hosing-down whether
or not it had been touching the belt.

I find on the evidence that the roller, the flat tyre and the
build up under the tail of 252 are examples of work which
needed to be done at the time Ms Mills was in the ERSO room
and that in the case of the roller and the build up there was the
potential for damage to the running of the plant.

What I have found to be significant, however, is that at the
time of the events of 15 And 16 November, Ms Mills knew
that Hamersley Iron regarded her employment as tenuous, at
least. Ms Mills might well have disagreed with Hamersley
Iron’s view towards her but she nevertheless admits that she
had been told two months earlier by Mr Hicks, then
Superintendent Production, Load and Haul output team, that
she would be on a six month period of close supervision and
management involving monthly reviews. Overall performance
was a key area of review. She had been told that failure to
follow the standards would result in further disciplinary
measures which did not preclude dismissal. I have no doubt
that Ms Mills was aware of the precariousness of her position.
She was then retrained and passed out as a Channar operator.
For her to have spent the time in the ERSO room that she did
on what was her third and fourth days in the job in the
circumstances is difficult to comprehend. Even if there had
not been the 3 items of work which needed doing, her conduct
was extremely poor at a time when she knew good work
performance was vital to her continuing employment.

Mr Schapper submitted that Ms Mills’ behaviour on 15 and
16 November did not of itself warrant her dismissal. That
submission would be stronger if her actions had not occurred
in the above context. I do not find that her actions were
misconduct of a nature which goes to show that she was
repudiating the contract of employment or one of its essential
conditions and for that reason the “disobedience should really
connote a deliberate flouting of the contractual conditions”
(Laws v. London Chronicle (Indicator Newspapers) Ltd [1959]
2 All ER 285). Rather, I find that Ms Mills’ actions constituted
poor performance rather than an act of positive misconduct.
Indeed, Hamersley Iron does not argue that Ms Mills’ actions

were misconduct. Hamersley Iron’s dismissal of Ms Mills was
not based solely upon the incident of 15 and 16 November.
Rather, the decision was based upon the incidents of 15 and
16 November together with the other matters referred to in Mr
McCracken’s letter of termination referred to earlier in these
Reasons. Nevertheless if an employee is told that her or his
employment is under review, that termination is a possibility
and that performance is a key issue, it would be amazing that
the employee would deliberately act in a way which was the
opposite of what was expected. That is what Ms Mills did by
sitting in the ERSO room for some 5½ hours of her 12 hour
shift on 15 November and started to do on 16 November.

Ms Mills’ actions certainly lessened any trust that Hamersley
Iron had in Ms Mills as an employee. The evidence from the
case overall, reference to which is made later, compels the
conclusion that Hamersley Iron’s confidence in her before 15
and 16 November was not strong. Trust between employer
and employee is a most important factor and acts by an
employee which are destructive of the necessary confidence
between an employer and an employee can be a ground for
dismissal (Blyth Chemicals v Bushnell (1933) 49 CLR 66 at
81-82).

What trust remained would have been removed after Ms
Mills admitted during the hearing that she had, whilst employed
in the office prior to commencing in the laboratory, photocopied
documents from the personal files of two employees that she
was in the process of archiving. Ms Mills had no right to
photocopy those documents and no right to remove the copies
for her own use. Her action in doing so was misconduct. Her
action is quite different from acquiring knowledge of work
related matters during the course of employment. An employee
acquires knowledge during everyday work which he or she is
able to use legitimately if the circumstance arise. For example,
the fact that an employee had lengthy periods of absence from
work, but was not dismissed for those absences might become
general knowledge amongst other employees in the workforce
merely due to the ordinary and normal conversation which
occurs between employees. An employee who is subsequently
dismissed for absenteeism might believe that his or her
dismissal is unfair by reference to that knowledge without being
criticised for having it. It is, however, quite another thing to
actually photocopy documents from another employee’s
personal file and retain them for the employee’s own purposes.
I have little doubt that such conduct would be regarded gravely
by any employer and would provide grounds for considering
the termination of the employee’s employment. In this case,
Hamersley Iron was unaware at the time it dismissed Ms Mills
that she had copied and taken those documents. Nevertheless,
Hamersley Iron is able to rely on its after-acquired knowledge
in these circumstances to justify the dismissal which occurred
(Byrne v Frew (1995) 185 CLR 410; 69 ALJR 797).

The decision to dismiss Ms Mills was made by Mr
McCracken based upon the report given to him by Mr Beros
of 19 November 1998 which recommended that Ms Mills’
employment be terminated. Mr McCracken did not conduct
his own investigation of Ms Mills but rather met with both Mr
Beros and Ms Mills on 20 November 1998 at the conclusion
of which he handed Ms Mills a letter terminating her
employment. The fact that Mr McCracken had prepared the
letter terminating Ms Mills’ employment prior to the meeting
shows that Mr Beros’ report therefore played a significant role.
Mr Beros’ evidence was subject to vigorous attack during the
course of the hearing. Ms Mills alleges that Mr Beros was
biased against her and that his evidence should largely be
discounted. To some extent, this allegation was made out. For
example there was a conversation between Mr Beros and Mr
Walsh, the Managing Director, Operations for Hamersley Iron
on 22 January this year when Mr Walsh, as the final step in the
process of the fair treatment system, was reviewing the decision
to dismiss Ms Mills. Mr Beros’ evidence of that conversation
was vague, and, when compared with the later evidence from
Mr Walsh of that conversation, incomplete. I have no hesitation
in preferring the evidence of Mr Walsh where it conflicted
with the evidence of Mr Beros. The evidence of Mr Walsh,
including the note he made at the time of that conversation, is
quite clear that Mr Beros told him of scurrilous rumours about
Ms Mills dating from the very earliest days of her employment
while failing to tell Mr Walsh of any positive aspects about
Ms Mills of which he was aware. Nevertheless, the
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responsibility for Ms Mills’ actions on 15 and 16 November,
and in copying the documents, rests with her. Those actions
mean that her claim that her dismissal was nevertheless unfair
is not an easy claim to demonstrate.

It is important to note that I am quite satisfied from the
evidence that in reviewing the decision to dismiss Ms Mills, it
was quite appropriate for Mr Walsh to speak to Mr Beros.
Further, I am quite satisfied that Mr Beros’ remarks to him
which I referred to above were both quite irrelevant to Mr
Walsh’s query of him and also irrelevant to Mr Walsh’s final
conclusion. In any event, the Commission’s considerations are
concerned with the dismissal of Ms Mills. That decision was
taken on 20 November 1998. The operation of Hamersley Iron’s
internal system to review such decisions when they are
challenged, while to its credit, does not form part of the
consideration of the Commission.

As Mr McCracken’s letter indicates, Hamersley Iron’s
decision to dismiss was made after taking into consideration
other matters in Ms Mills’ work history. This brings into focus
the substantial evidence brought to the Commission by
Hamersley Iron of Ms Mills’ employment history to
substantiate Mr McCracken’s conclusion of “poor performance,
attendance record and safety in a number of different roles
and the opportunities to improve”. Whilst Ms Mills does not
deny that particular incidents occurred, she disputes the extent
to which they occurred or their potential seriousness. On some
issues she believes that the persons who gave evidence were
either exaggerating or should not be believed due to, in one or
two cases, a prior conflict between Ms Mills, her husband and
the person giving evidence. With that in mind, I turn to examine
the relevant incidents. In doing so, the task of the Commission
is not to assess whether the conclusions in Mr McCracken’s
letter are, or are not, correct. Rather, the Commission is to
assess on the evidence before it whether Hamersley Iron’s right
to terminate Ms Mills’ employment was exercised so harshly
or oppressively towards her as to amount to an abuse of that
right.

The previous incidents upon which Mr McCracken’s letter
is based are viewed as a whole and are dealt with in
chronological order.

On 2 September 1996 Ms Mills was given a written warning
as follows—

Subject: WRITTEN WARNING
You were stood aside with pay pending investigation on
Friday 2 August. This was the result of an incident in-
volving yourself only at Channar where you were found
in a darkened vehicle in a questionable position and cir-
cumstances at 0510 in the morning.
Such behaviour constitutes poor performance and does
not align with Hamersley values and governing working
principles and will be reflected in your 1996 Assessment.
Be advised that further incidents of this or similar nature
will result in disciplinary action being taken against you
and does not exclude termination.

This written warning was given to Ms Mills by Mr Beros.
The essential issue between the parties in relation to this
incident is that Ms Mills says that a written warning was simply
not justified in the circumstances. Her evidence before the
Commission is that she had parked under a light outside a
substation and was working on a manual. Hamersley Iron states
that the location at which Ms Mills had been parked was a
relatively dark and out-of-the way location compared to a
brighter and more open location which would have been better
suited to working on a manual. Ms Mills had been reported by
the then Acting Supervisor of the shift as having been found
asleep. An investigation into that allegation did not substantiate
it. The report of the Acting Superintendent who conducted the
investigation noted that there was no evidence to be able to
state that even that it is probable Ms Mills was asleep. He
recommended her reinstatement and that she be given a:

“written counselling to file stating that the manner in
which she was found in the vehicle is not conducive to
good work practice and HI policy”.

The result was Mr Beros’ written warning. In considering
the submission that a written warning was not justified I take
into account that Ms Mills had, by then, been employed for 13
months without previous incident. Further, the evidence is that

the shift upon which Ms Mills had been employed was a shift
which had a history of disorganisation and personality conflict.
Ms Mills instituted Hamersley Iron’s Fair Treatment System
following the investigation. She alleged “harassment and
intimidation” by the Acting Supervisor who had made the
allegation against her. This in turn was investigated. The result
of the investigation was that there was no reason to take any
disciplinary action against the Acting Supervisor but there were
problems on the whole shift which meant that “the dynamics
of the shift needed to be broken by moving people to other
shifts”. That evidence does provide a context in which to view
the written warning that was given to Ms Mills. The allegation
of being asleep was made at a time when the shift as a whole
was presenting problems. However, the author of the report
nevertheless concluded that the allegation against Ms Mills
was not an example of the harassment Ms Mills alleged and
that the Acting Supervisor’s action had been “entirely
appropriate in the situation”. The evidence before the
Commission does not lead to a contrary conclusion. The
incident stands apart from the issues of the shift as a whole.

Ms Mills’ own notes made at the time of the incident on 2
August reveal that her posture in the vehicle is not inconsistent
with a sleeping posture while the vehicle was parked in a
relatively out-of-the-way location. It was strongly argued on
her behalf that the incident did not warrant a written warning.
The documents presented to the Commission, and there were
many, reveal that within Hamersley Iron a written warning is
something different from a written counselling. For example,
as referred to later, Ms Mills was counselled on 27 August
after the emergency ladder on the haulpak she was driving
was damaged. The essential difference between a warning and
a counselling appears to be the specific reference to the
possibility that future disciplinary action might include
dismissal. Such a reference is not made in a counselling. A
warning is therefore quite serious because it calls into issue
the future of the employee’s employment. I note that the
investigation by the Acing Superintendent recommended only
a warning. There is nothing in the evidence before the
Commission to explain why the recommendation was not
followed. The written warning was not warranted on Hamersley
Iron’s own investigation. I would therefore view the incident
as having the weight only of a counselling notwithstanding
the wording in the letter. The fact of the incident remains
although it, and what I now regard as counselling, are relatively
distant in time. I do not attach great weight to them for that
reason.

The next incident was on 8 February 1997. On 2 September
1996 Ms Mills had been transferred to the hill as part of the
Load and Haul Output team. Whilst walking to the haulpak
she was to drive she stepped on a rock and rolled her ankle
and was taken to first aid. There was an accident report which
noted the basic reason for the accident as “inattention to
hazard”. On the evidence before the Commission it is difficult
to see how this incident could be used in a disciplinary sense
against Ms Mills. By that date she had been working in the
Load and Haul Output team for 5 months. That period had
been without incident and stepping on a rock does not strike
me as a weighty issue in the context of the issues for which
Ms Mills was eventually dismissed. It is not inaccurate to
observe that Hamersley Iron does not rely heavily upon this
particular incident.

Of perhaps greater significance is the incident which occurred
on 12 June 1997. Ms Mills was driving an empty truck and
should have given way in an uncontrolled intersection to a
loaded truck on her left. Ms Mills was counselled regarding
the seriousness of failing to obey the road rules. In her evidence,
Ms Mills denied that her failure to give way was unsafe in any
way but she agreed that her action in not giving way was not
in accordance with the relevant road rules. Ms Mills indicates
that this incident has been largely exaggerated because the
failure to give way was, in the circumstances, nothing more
than a simple courtesy and that drivers sometimes did not obey
the road rules when it was courteous not to do so. However,
her evidence was not supported by the other evidence before
the Commission and I do not accept it. Although Mr Cook’s
evidence was that an employee may not obey the road rules if
there is good communication, it depended on the situation and
his assessment was that there was no communication
whatsoever between Ms Mills and the driver on this occasion.
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Further, the evidence of Mr Koch, who was the Superintendent
of the pit at the time but is currently not employed by the
respondent, is that in his experience he had never been aware
of employees not observing the road rules when it was
“convenient” to the operator concerned. I accept his evidence.
Therefore, on balance, I find that Ms Mills was indeed in error
on that occasion and that the circumstances did not excuse her
failure to give way. Ms Mills was counselled on the seriousness
of obeying road rules and I find that the counselling was
warranted.

Then on 2 July 1997, whilst the driver of a haulpak which
had just been loaded, Ms Mills turned the truck to the blind
side and the counterweight of the shovel hit the haulpak tray.
As a result of the incident Ms Mills was required to re-sit the
pit permit exam. On the evidence of Mr Cook, which I accept,
it was an example of an incident that does not infrequently
occur in the pit. I find on the evidence that this is not of itself
a serious incident. Rather, it was an example of poor judgment
and lack of communication.

On 27 August 1997 whilst Ms Mills was driving a haulpak
the blind side of the truck connected with the uncleared corner
of the stockpile. This damaged the emergency ladder. As a
result of the incident she was counselled. Mr Cook informed
her that if her reason for turning tight on the blind side was to
avoid an 834 dozer, she should have communicated with the
dozer operator before moving and if in doubt, stop and assess
the situation. The incident was assessed by Hamersley Iron as
being the second incident involving inattention to the working
environment and poor judgment by her as an operator of the
haulpak. On the evidence, that assessment was correct.

On 21 October 1997 Ms Mills fell asleep whilst driving a
fully laden haulpak. She was seen to veer left after going around
the bend of the ramp and ended up on the wrong side of the
road. Ms Mills admitted that she had “nodded off” whilst
driving. The accident investigation report confirmed that
tiredness and inattention had lead to the accident. The basic
reasons for the accident were tiredness and boredom near the
end of her shift. As a result, Mr Koch met with Ms Mills and
discussed that incident and also the incidents which had resulted
in the damage to the emergency ladder and her disobeying
road rules by failing to give way to a loaded truck on her left at
an intersection. It was Mr Koch’s decision that he would not
be exercising his duty of care to Ms Mills and the other
operators on her shift if he allowed the situation to continue.
Mr Koch decided to remove her from the hill.

Ms Mills’ evidence in relation to each of these incidents
attempts to minimise their potential seriousness and even to
blame others (in the case of the dozer operator) for the incident
which occurred. However, the evidence does not support that
conclusion. On the evidence as a whole, I am persuaded by
the fact that Mr Koch saw fit to remove Ms Mills from the hill
that the incidents which occurred were indeed either serious
or potentially serious. Further, it was the assessment of Mr
Koch that the incidents reflected poorly on Ms Mills. For the
reasons I have previously expressed, I attach considerable
weight to the evidence of Mr Koch. Although there may have
been periods between July 1995 and her removal from the hill
in October 1997 when Ms Mills worked satisfactorily without
incident, Mr Koch’s assessment that the incidents which did
occur were of such a nature that the removal of Ms Mills from
the hill was warranted seems one that was reasonably open to
him. I conclude that Ms Mills’ performance was poor
performance and it was seen as appropriate for her to be
removed from the hill. I also conclude that Ms Mills’ attempts
to minimise their potential seriousness and even to blame others
is quite consistent with her denials in relation to the length of
time she in fact spent in the ERSO room on 15 and 16
November 1998.

After her removal from the hill, Ms Mills worked in the
Load and Haul office until 13 November 1997 and was on
leave until the end of December. She worked in Survey for a
period of 6 weeks on a temporary basis. She was then seconded
to the laboratory for 6 months. Ms Mills understood that the
work in the laboratory was a temporary position and that there
was no guarantee of a job at the end of the 6 month period. At
the end of the 6 month period Ms Mills left the laboratory. On
the evidence before the Commission, if her employment in
the laboratory was regarded as satisfactory, it was only just
satisfactory. The evidence of Mr Davies, Superintendent of

Mines Process Measurement, was that Ms Mills preferred
inside work to outside work and going outside is an essential
part of the role. However, there was concern regarding the
numbers of days she was absent from work. A staff member
being absent is a critical matter given the laboratory operates
with one person crews. There is no real suggestion in the
evidence that Ms Mills’ absenteeism was anything other than
genuine absences due to illness. Her absences were, however,
an issue and I refer to this matter later in these Reasons.

At the end of her period of time in the laboratory there was
no position available for Ms Mills. Some thought was given
by Hamersley Iron whether her employment would be
terminated if a suitable position could not be found for her.
Ms Mills worked temporarily in Load and Haul whilst Mr
Hicks assessed where Ms Mills could be employed.

Mr Hicks’ decision on 7 September 1998 that Ms Mills would
be returned to the Plant for a 6 month period of close
supervision and management involving monthly reviews of
performance has already been referred to earlier in these
Reasons. Mr Hicks’ letter to Ms Mills indicated that 3 key
areas of her performance would be monitored. These included
attendance and overall performance of the full range of plant
duties to an expected level. Mr Hicks’ letter referred to Ms
Mills’ poor attendance record and required her to obtain a
doctor’s certificate for every day claimed as sick leave in the
future. The letter noted that failure by her to correct
performance deficiencies in any other areas of her role would
result in further disciplinary measures and did not preclude
termination of employment. Although this letter has been
characterised as a “final written warning” it is not, in its terms,
a final warning. It is an indication of further disciplinary
measures of which termination of employment is only one
possibility. Nevertheless, it made it quite clear to Ms Mills
that her performance from that point on would be subject to
monthly reviews and that, in particular, issues which went to
performance deficiencies would be viewed seriously enough
by Hamersley Iron to warrant further disciplinary action,
including termination.

During this period she was under the supervision of Mr
Grdosic. She was inducted by pairing her with an experienced
operator so that she became familiar with equipment and the
people with whom she was to work. Various procedures were
explained to her and she was placed at Channar. In the opinion
of Mr Grdosic, Channar is a good site at which to learn because
it is a small operation and he often started new employees
from there. Her training as a Channar operator was completely
supervised for the first 3 weeks of October and she was
eventually passed out as the Channar operator. Ms Mills did
two shifts at Channar on her own, they being 6 and 7 November
when she then went on leave. Her return to site on 15 November
1998 was therefore her third day without supervision.

I have found very little in the previous incidents which
persuades me that Ms Mills’ dismissal was unfair. Even if the
initial warning and the two incidents where she rolled her ankle
and where she damaged the haulpak ladder are disregarded,
there was good reason, as Mr Koch decided, to remove Ms
Mills from the hill. Although another employee, apparently,
was not removed from the hill even though he ran a haulpak
into the windrow, the balance of the other incidents involving
Ms Mills remain and are able to be taken into account. I do so.

Reference was made during the course of the hearing to Ms
Mills’ absences during her employment. On 6 October 1997
there had been a review of her absences with her. The review
noted that she had been absent for 36 days between 26 January
and 4 October. 18 of those days had been due to an appendix
operation. I note the review acknowledged that Ms Mills herself
was aware that her sick leave was excessive. There were further
reviews on 7 and 15 October. It is important in this context to
note that Ms Mills’ contract of employment with Hamersley
Iron contained no limit as to sick leave. The contract merely
notes that the employee “will have access to sick leave when
unable to work due to sickness or injury”. It was argued on Ms
Mills’ behalf that in the absence of any suggestion that Ms
Mills’ absences were anything other than genuine, then her
absence due to illness is not able to be validly relied upon by
Hamersley Iron in an assessment of Ms Mills’ work
performance. To a large extent this submission must be valid.
If the contract of employment expressly places no limit on the
extent to which sick leave will be available then the absences
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from work due to illness cannot be held against the employee
as poor performance.

However, if the frequency of the absences due to illness is
indeed significant then the focus should be on determining the
cause or causes of the illness. If the cause can be attributed to
the occupation or the work environment then a change of the
occupation or environment may need to be considered. That is
in fact the approach of Hamersley Iron as evidenced in the
records of the reviews. The review from Mr Koch on 15
October in particular reflects this approach. The fact of the
frequency of an employee’s absences is not to be ignored as if
they did not occur merely because the employee has unlimited
paid sick leave. Mr McCracken’s letter of termination does
refer to a “poor attendance record” and that is not an inaccurate
description, particularly of her time in the laboratory.

Conclusion
I said earlier that the claim that Ms Mills’ dismissal was

unfair is not an easy claim to demonstrate. I find that her actions
of 15 and 16 November when viewed against the knowledge
she had of the tenuousness of her employment affected the
confidence her employer needed to have in her as an employee.
She is not able to raise any valid explanation for her actions.
The actions she took are not able to be explained by blaming
others. They were entirely her own actions. Indeed, I find on
the evidence of Mr Walsh that Ms Mills herself had
acknowledged to him that if she had spent that time in the
ERSO room when there were things to be done she should be
terminated. When her actions are viewed objectively in context
and are coupled with her copying and removing some
documents personal to other staff and the property of her
employer I have concluded that she has not made out her claim.

The application will be dismissed.
Appearances—

Mr D.H. Schapper (of counsel) for the applicant.
Mr A. Lucev (of counsel) and with him Mr C. Toohey (of
counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kerrianne Mills

and

Hamersley Iron Pty Ltd.

No 130 of 1999.

2 November 1999.
Order.

HAVING HEARD Mr D. Schapper (of counsel) on behalf of
the applicant and Mr T. Lucev (of counsel) and with him Mr
C. Toohey (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mr Shane Naylor

and

Mr Martin Smoothy.
No. 1342 of 1999.

15 October 1999.
Reasons for Decision.

SENIOR COMMISSIONER: This is an application brought
in the name of Shane Naylor against the Respondent who in

the application is described as the Managing Director of
Transportables WA, to recover one weeks pay.

Despite the fact that the Notice of Hearing has been sent to
the address given in the Notice of Application, the Applicant
has not appeared to prosecute the application, only the Re-
spondent has appeared to oppose it. In any event, the Notice
of Application appears to be irregular. The Notice is not signed
by Mr Naylor but by a “S. Glossop”. Mr Naylor has not filed
a warrant authorising Mr S. Glossop to act as his agent. There-
fore the application is not made in the terms of the Industrial
Relations Commission Regulations 1985. On that basis the
application is defective. Moreover, Mr Smoothy gave evidence
that he was not the employer of the Applicant. If anyone was
his employer it was Hockma Pty Ltd trading as Transportables
WA. On that basis there is no merit in the application. What
Mr Smoothy said in this respect is borne out by the Notice of
Application, which though directed to Mr Smoothy in person,
refers elsewhere in the Notice to him being the Managing Di-
rector of Transportables WA.

In the circumstances, the application should be dismissed.
In the absence of a request from Mr Naylor I refrain from
amending the application to nominate the Respondent as the
company rather than Mr Smoothy. If Mr Naylor wishes to make
application against the company, then he can do that on an-
other occasion.

Appearances: No appearance on behalf of the Applicant.
Mr M. I. Smoothy on his own behalf.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Mr Shane Naylor

and
Mr Martin Smoothy
No. 1342 of 1999.

15 October 1999.
Order.

THERE being no appearance on behalf of the Applicant and
having heard Mr M. I. Smoothy on his own behalf, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G. L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mark Posa

and

Elhaj International Corporation Pty Ltd t/a EIC Australia.

No. 230 of 1999.

COMMISSIONER A.R. BEECH.

29 October 1999.
Reasons for Decision.

THE claim before the Commission by Mr Posa is that he was
unfairly dismissed from the respondent on 3 February 1999.
The case proceeded before the Commission in the absence of
the respondent. Although the Commission is satisfied that the
respondent has been given proper notice of the hearing of this
application, the matter proceeded on the date set down with-
out an appearance being entered for the respondent.

Mr Posa gave evidence. Although, in the circumstances, his
evidence has not been tested by cross-examination, he gave
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his evidence in a frank and open manner and I accept it. Mr
Posa is aged 26. He was employed by the respondent at ap-
proximately the end of August 1998 with the title of National
Sales Co-Ordinator. The respondent is in the business of sell-
ing music from a catalogue and endeavours to sell that music
nationally. Mr Posa was paid at the rate of $644.00 per fort-
night, after tax. He was dismissed from his employment on 4
April 1999. The letter of termination was tendered in evidence.
The letter is in the following form—

Dear Mark
The Directors of EIC wish to notify you that your serv-
ices were no longer required as of 1.00pm Wednesday 3rd

February 1999 and your employment has been terminated.
The reasons behind this dismissal are as follows—
1) Use of foul language
2) Constant verbal abuse to management & staff
3) Constant unprofessional, negative attitude
4) Lateness
5) Untidy presentation
6) Inability to prioritise the needs of EIC above per-

sonal interest
7) Time wastage
8) Unable to meet deadlines

Since the dismissal, the following has occurred—
1) Trespassing
2) Unauthorised use of company equipment
3) Defamation of Character which may lead to busi-

ness loses
The above has been witnessed by all the staff of EIC. If
legal proceedings are to be taken, statutory declaration
will be filed by all the witnesses.
Any further actions degrading the name or persons of EIC
will be taken as an offence and legal action taken thereaf-
ter.
Regards
(sgd) Richard Elhaj (sgd) Ronnie Elhaj
(sgd) Scott Nelson
On behalf of the
Elhaj International Corporation Pty.Ltd

Mr Posa disagrees with the allegations levelled against him
and denies that each and every one of them has substance. Mr
Posa states that the only issue which arose during his employ-
ment occurred on 11 December 1998. Prior to that date, Mr
Posa had been paid by a cheque handed to him fortnightly. Mr
Posa’s evidence is that the last 2 cheques had been dishon-
oured and it was his understanding that the bank would no
longer accept the respondent’s cheques. When Mr Elhaj next
handed him a cheque he explained the financial difficulties in
which he had been placed as a result of the cheques not being
honoured. His evidence is that Mr Elhaj was dismissive of his
concerns. However, his evidence is that he and Mr Elhaj did
eventually agree that he would be paid in cash for that fort-
night, and from that point on, would be paid by way of direct
deposit. Mr Posa thought the issue closed on 11 December
1999.

However, on the next day, a Saturday, Mr Posa went into
work to do some additional duties and found on his desk a
letter of warning. That letter referred to a number of issues
which the letter identified as issues about which the respond-
ent was dissatisfied with Mr Posa’s performance. Mr Posa
states that he was surprised at receiving the letter because the
only incident which had occurred was the incident which had
arisen when Mr Posa had discussed with Mr Elhaj the diffi-
culties of presenting the respondent’s wages cheques.

However, Mr Posa did not raise that letter subsequently with
the respondent. Further, the respondent did not seek to discuss
the letter with Mr Posa. It is curious that Mr Posa did not raise
the letter with his employer if he disagreed with its contents.
However, the procedure adopted by the respondent is, on its
face, also curious, in that it merely issued the letter without
any opportunity being given to Mr Posa to explain his posi-
tion in relation to any matter referred to in the letter.

Mr Posa’s evidence is that nothing else of any significance
occurred until he was called into the office on 3 February and

asked to tender his resignation. Upon his refusal he was handed
an envelope which contained a letter dated 5 February which
stated in written form the respondent’s request for his resigna-
tion. He read the letter after he left the office. He did not resign
and he reported for work the next day, 4 February. On doing
so, he was told by Mr Ronnie Elhaj that “you are fired” and
was asked to leave the building.

The Commission is only able to deal with a matter such as
this on the evidence before it. Where one side does not appear
in a hearing, the task of the Commission is made somewhat
more difficult. It is not the position of the Commission to at-
tempt to put the respondent’s case for it. In the absence of a
respondent therefore an applicant’s case is necessarily a little
one-sided in its presentation. That is said without any disre-
spect to Mr Posa. It is simply that one person’s point of view,
or one person’s recollection of events, may be viewed differ-
ently if, after questioning, a different context emerges than
that presented without that questioning. Nevertheless, in these
circumstances the Commission does not find Mr Posa’s ac-
count not credible. For example, there is reference in the letter
of dismissal to a failure to reach sales targets. Mr Posa states
that sales targets were not set at the time he was employed,
and although they were referred to by a new manager em-
ployed in January 1999, it was not a condition of his
employment that he achieve certain sales targets. Although
Mr Posa held a position of National Sales Co-Ordinator, a
position from which one might expect that he was required to
achieve sales, I note that his remuneration was not based upon
a sales performance. Rather, he received the same fixed weekly
wage. His evidence is that he might have received a bonus had
certain sales been achieved, but this was not said to him in a
manner that allows the Commission to conclude that it was a
condition of his employment that he achieve certain sales tar-
gets. Indeed, it seems the reverse. His wage was paid to him
for reasons other than sales performance targets.

It seems to me somewhat remarkable that the respondent
has given Mr Posa a letter of warning alleging certain matters
which Mr Posa says simply did not occur. Nevertheless, even
if there were some foundation for the matters referred to in the
first letter given to Mr Posa, there is simply not the evidence
before the Commission that could permit the conclusion that
any conduct referred to in the letter was repeated. There
is nothing which would justify Mr Posa’s dismissal on 3
February.

Furthermore, I am satisfied from Mr Posa’s evidence that he
was not given an opportunity to explain his position, to the
extent that it required explanation, when he was dismissed
from his employment. On the evidence before the Commis-
sion, the respondent had made up its mind to dismiss Mr Posa
before it spoke to him. An employer, before dismissing an
employee for poor performance or conduct which falls short
of acceptable conduct, should so far as possible, provide the
employee with an opportunity to explain any issues of con-
cern to the employer so the employer is able to take that
explanation into account (Margio v Fremantle Arts Centre
Press (1990) 70 WAIG 2559). That just did not occur in this
case and accordingly, Mr Posa’s dismissal was both
substantively and procedurally unfair.

Having found that Mr Posa’s dismissal is unfair, I also find
that reinstatement of him in his employment is impracticable.
Not only has Mr Posa found alternative employment, I am not
confident from the evidence given by Mr Posa that the work-
ing relationship would be able to be re-established.

The Commission therefore turns to consider what compen-
sation should be ordered for the loss or injury to Mr Posa arising
from the dismissal. It is necessary then to establish Mr Posa’s
loss. His evidence here is quite straightforward. He was un-
employed from 4 February until 1 April when he found
alternative employment. He claims that his loss is the wages
he would have earned between the date of his dismissal and
the date he commenced alternative employment, a period of
some 54 days. It was also submitted that Mr Posa was not paid
wages in lieu of notice. Although the express terms of Mr Posa’s
contract of employment were not made clear, it is reasonable
to assume that Mr Posa would have been entitled to reason-
able notice to terminate his contract (Cohen v Nichevic [1976]
WAR 183; Tarozzi v WA Italian Club (Inc) (1991) 71 WAIG
2499). I find as a matter of fact that Mr Posa was not given
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notice nor paid wages in lieu of notice. Indeed, to the extent
that it is able to be ascertained, the final payment made to Mr
Posa by the respondent paid him to the date of dismissal plus,
apparently, for some untaken annual leave and “time in lieu”.

Mr Posa therefore had suffered a loss measured by the in-
come he would have earned had he not been dismissed. On the
calculations made by Mr Posa, that is a sum of $2288.06. I
accept that calculation. In my view, it is reasonable that that
sum now be ordered to be paid to him. Furthermore, Mr Posa
had an entitlement to reasonable notice for the termination of
his contract of employment. The Commission was not made
aware of any express term of his contract of employment re-
garding its termination. In the absence of such a term, and
given the length of Mr Posa’s employment, I find that the pay
period by which he was paid is a reasonable basis for calculat-
ing notice that would be due to be given to him (Kenyon v.
Don Rogers Motors (Welshpool) Pty Ltd (1983) 63 WAIG
1866). That period is a fortnight. I therefore agree with the
submission made on behalf of Mr Posa that he has an entitle-
ment, as distinct from compensation, to be paid a fortnight’s
wages in lieu of notice. An order therefore issues that he be
paid an entitlement of $644.40 being wages in lieu of notice.

A minute of the order to issue is now distributed to the par-
ties. As required by s.35 of the Industrial Relations Act an
opportunity is now provided for the parties to speak to the
minutes in order to ensure it reflects the decision of the Com-
mission as set out in these Reasons for Decision. If neither
party advises the Commission within 5 clear working days
from the date of the Reasons for Decision, the Commission
will assume that neither party wishes to take up the opportu-
nity to speak to the minutes and an order will issue in the
terms of the minute at the conclusion of that period.

Appearances: Mr B. Grubb (of counsel) on behalf of the
applicant.

No appearance on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mark Posa

and

Elhaj International Corporation Pty Ltd t/a EIC Australia.

No. 230 of 1999.

5 November 1999.

Order.
HAVING HEARD Mr B. Grubb (of counsel) on behalf of the
applicant and there being no appearance on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby:

1. DECLARES THAT Mark Posa was unfairly dis-
missed by Elhaj International Corporation Pty Ltd
and that reinstatement of Mr Posa in his employ-
ment is impracticable; and

2. ORDERS THAT Elhaj International Corporation Pty
Ltd forthwith pay Mark Posa the sum of—

(A) $2,288.06 by way of compensation for the dis-
missal which occurred; and

(B) $644.40 being 2 weeks’ wages in lieu of no-
tice.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Amanda Lee Vowles

and

Sweeney Nominees Pty Ltd t/a
Cannington General Store.

No. 448 of 1999.

COMMISSIONER A.R. BEECH.

29 October 1999.

Reasons for Decision.
The claim before the Commission by Amanda Vowles is that
she was unfairly dismissed by the respondent on 11 March
1999. Her claim is that she was dismissed because she raised
with the respondent about being paid under award rates of
pay. The respondent is a company which runs the Cannington
General Store. Although it acknowledges that Ms Vowles used
to come after school and ask if there was anything she could
do to help, and if there was a small job to be done she would
be allowed to do it and would receive a “bit of pocket money
for it”, the company maintains that it never employed Ms
Vowles.

No agreement was able to be reached between the parties
when the Commission convened a conference and consequently
Ms Vowles’ application was arbitrated. In the hearing, Ms
Vowles was represented by her father. The respondent was
represented by the director of the company, and effectively
the owner of the shop, Mr Dodds. The Commission heard evi-
dence from Ms Vowles. Ms Vowles also called evidence from
an industrial inspector, Mr Lukey who had responded to her
complaint to the Department of Productivity and Labour Re-
lations regarding her entitlements. For the respondent, Mr
Dodds himself gave evidence and also called evidence from
Mr Dillon, a friend of his of long standing who relieved him
in the shop from time to time and who had had some contact
with Ms Vowles.

Before turning to the decision in this matter, it is appropriate
that I record that Ms Vowles’ claim raises issues of fact and
law which are not necessarily straightforward. Deciding Ms
Vowles’ claim, and I say this with no disrespect to Mr Vowles
and Mr Dodds, has not been made easier by the fact that the
evidence presented by them did not address some of these is-
sues. On one issue the evidence brought by Ms Vowles was
evidence against her claim, not in support of it. This is a refer-
ence to the evidence of Mr Lukey. Ms Vowles, through her
father, called Mr Lukey to give evidence on her behalf. Mr
Lukey’s evidence was that he had inspected the time and wages
record of the company and Ms Vowles’ name was not in that
record. Evidence that a person’s name is entered in the time
and wages record is a strong indication that the person was an
employee. Evidence that the person’s name is not entered in
the time and wages record is evidence supporting the argu-
ment that the person was not an employee. Evidence that Ms
Vowles’ name was not in the time and wages record therefore
supported the company’s position that Ms Vowles was never
its employee. The evidence does not support Ms Vowles’ claim
that she was an employee. It is curious, at least, that Ms Vowles
herself called evidence which did not support her claim.

It is issues such as these which has made the Commission’s
task not as straightforward as it might have seemed to Ms
Vowles. Although the Commission endeavoured to assist both
Mr Vowles and for that matter Mr Dodds, to understand the
obligation on Ms Vowles to properly present to the Commis-
sion evidence to prove her claim, it is not the Commission’s
role to present the parties’ cases for them. Further, it is as well
to observe that it is Ms Vowles who bears the onus of proving
her claim. It is not for Mr Dodds to disprove it. If Ms Vowles
cannot show, on the balance of probabilities, that she was un-
fairly dismissed, then she will not have proven her claim. If,
on any particular issue, the evidence of Mr Dodds is as likely
to be true as the evidence of Ms Vowles, then Ms Vowles will
not have shown on the balance of probabilities that her evi-
dence is to be preferred.

I now turn to consider Ms Vowles’ claim. Before Ms Vowles
can show that she was dismissed, she has to show that she was
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an employee. If she was not an employee, she cannot have
been dismissed. The company denies that she was an employee.

The facts
I find the facts to be as follows. Amanda Vowles is now aged
18 years of age. She is a student. In approximately August
1997 her brother, who apparently had worked at the Cannington
General Store, no longer wanted to work there and Ms Vowles
agreed with her brother that she would swap jobs with him. It
is not clear the extent to which Mr Dodds was involved in this
agreement. Ms Vowles suggests that Mr Dodds was not in-
volved. However, Mr Dodds’ evidence is that he agreed that
Amanda could take her brother’s place on the same basis as
her brother had worked there: only for 1 hour per day and as
and when required. It is agreed that Ms Vowles was paid $5.00
per hour at that time, a rate which subsequently increased to
$6.00 per hour. I must assume that Mr Dodds agreed at the
time to pay that money to Amanda. I therefore prefer Mr Dodds’
evidence to Ms Vowles’ on this point and find that when Ms
Vowles started working in the store in approximately August
1997 she did so with Mr Dodds’ agreement.

I also find that Ms Vowles worked at the Cannington Gen-
eral Store on a reasonably regular basis from approximately
3.30pm on weekdays, and from perhaps 3.00pm on a week-
end. Ms Vowles’ evidence is that she worked 7 days per week.
However, Mr Dodds disputes this and states that she was to
work “only if needed”. Mr Dodds did not specify the frequency
with which Ms Vowles worked at the store. I am not able to
find, on the evidence before me, the days, and the times on
those days, from approximately August 1997 that Ms Vowles
actually worked. She admits that occasionally Mr Dodds, and
perhaps Mr Dillon, would tell her that there was no work to be
done and she was not to come into the store. Ms Vowles ac-
cepted, apparently, that on those occasions she could be told
not to come in and she accepts that she would not go in if that
is what she was told. If she had been told not to come into the
store, she would then have to ring the store later to find out
when she was to return. Ms Vowles’ evidence that occasion-
ally she was told not to come in and that she did not go in,
conflicts with her evidence that she worked “7 days per week”.
Clearly, she did not work “7 days per week” every week. I
therefore prefer Mr Dodds’ evidence to that of Ms Vowles’ on
that point. I therefore find that Ms Vowles did not work 7 days
per week continuously and was not expected to work 7 days
per week. Rather, I agree with Mr Dodds that she was to work
as and when needed. There is simply not the evidence before
me to allow any conclusion to be reached about how often, in
fact, she did work at the store.

Ms Vowles did tender a list of the work which she performed
between Wednesday 16 September 1998 and Sunday 27 Sep-
tember 1998 (Exhibit No. 1). Mr Dodds did not wish to
cross-examine Ms Vowles on the content of this document. I
advised Mr Dodds that I would therefore be entitled to con-
clude that he did not disagree with its contents. Mr Dodds still
chose not to cross-examine Ms Vowles on this document.
Having considered the content of the document and having
observed Ms Vowles in giving evidence, I do accept its con-
tent. I therefore find that the range of work performed by Ms
Vowles is exampled by the following extract from the list—

Wednesday 16th, 3.10pm
Empty bins.
Rip up boxes.
Do dishes dry and put away in right places.
Do trays.
Wipe benches done (sic).
Do milk order.
Sweep and mop 5 floors.
Clean to shelves (sic).

Similar duties were performed on Thursday 17, Friday 18
and Saturday 19. For Sunday the duties were—

Cook half a pan of chips: switch cooker onto full.
Put 4 bins out.
Do Browne’s milk order. Ask Bruce what to do and put it
in right spaces. Bring all drinks forward, even milk.

Sunday afternoon, 3pm
Clean toilet, take empty rolls and put into bin. Put bleach
and Handyman not heap just a little bit in white bucket.
Do trays.
Do milk order.
Sweep and mop 5 floors.
Clean 2 shelves.

On the evidence before me I am not able to find that all of
the above duties were done all of the time. But I do find that
all of them were done at some time, not just on the dates listed
in Exhibit 1. Further, I accept Ms Vowles’ evidence that these
duties were the duties she performed when she worked over
the length of time from 1997 when this arrangement with Ms
Vowles commenced.

Ms Vowles was paid money for her work. The agreed rate
when she started was $6.00 per hour. This increased to $7.00
per hour at some unspecified time.

Mr Lukey gave evidence that he inspected the respondent’s
time and wages record. Indeed, he had it with him in court.
His evidence is that although there were 5 names in the time
and wages record, Ms Vowles’ name was not in that book. Mr
Dodds chose not to cross-examine Mr Lukey on his evidence.
I accept Mr Lukey’s evidence and find that Ms Vowles’ name
was not in the time and wages record.

There is no evidence at all that Ms Vowles was included in
workers’ compensation cover, signed any employment decla-
ration forms, nor that she was paid any holiday pay or
superannuation or that she paid income tax.

Mr Dodds was able to control Ms Vowles in the work that
she performed. For example, he directed her to put drinks away.
Thus, although Mr Dodds might not have given her directions
every time she worked, he nevertheless occasionally directed
her regarding the work to be done and had the right to control
the work she did.

On 1 March, Ms Vowles wrote a letter to the respondent
querying her wage and referring to entitlements under the Shop
and Warehouse Employees’ Award.

Was Ms Vowles an employee?
An employee is defined in the Industrial Relations Act as any
person employed by an employer to do work for hire or re-
ward including an apprentice or industrial trainee. One of the
factors that is essential for Ms Vowles to show is that there
was an intention to create a legal relationship between her and
the company. It is this factor which can distinguish between
an employer/employee relationship, and for example, the re-
lationship of a volunteer, or of a person on “work experience”.
If a person performs work in a shop but both that person and
the owner of the shop have an understanding that the person is
working for nothing, that is, a volunteer, then although work
is performed, the person is not an employee. Similarly, if a
student and an owner of a shop agree that the student can work
there for a short time to gain “work experience”, then the stu-
dent does not become an employee. In both cases, there is no
intention to create a legal relationship.

What of the arrangement between Ms Vowles and the re-
spondent? The answer does not depend upon what each of
them may have intended at the time. The answer is to be given
from the objective view of a bystander. It is important that the
arrangement between the company and Ms Vowles was that
she would perform work for which she would be paid money.
Although Mr Dodds may be correct to characterise it as “pocket
money” for an “after school job” there was nevertheless a com-
mercial aspect to this arrangement. The commercial aspect
was that for an hour’s work of simple tasks, the respondent
would pay $5.00, or later $6.00, per hour. The fact that money
was to be paid for work performed, and that the arrangement
continued for some 2 years, is an indication that, viewed ob-
jectively, the parties intended to have a legal relationship. To
put it another way, if Ms Vowles performed the work required
for one hour, and was not paid the $5.00 or $6.00 which was
agreed to be paid, she would be entitled to require payment of
the agreed sum. That, after all, was what was agreed between
them. The work to be performed must have been of value to
the respondent when it asked her to perform it. Otherwise, she
would have been told that there was no work and not to come
in. The money to be received was seen as valuable by Ms
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Vowles, that is why she was prepared to perform the work.
The money paid was the “consideration” for the work per-
formed. There is nothing in that evidence to allow a conclusion
that Ms Vowles would not have a right recognisable in law to
require payment of the $5.00, or $6.00, per hour if she worked
for that hour at the request of the respondent and was not paid.
Indeed, if I understood Mr Dodds’ words correctly when he
referred to the request made to Ms Vowles to come into work
to cook half a pan of chips, she was indeed “properly paid” for
that work. I find that there was an intention to create a legal
relationship between Ms Vowles and the respondent.

Ms Vowles performed work for reward. Ms Vowles per-
formed work on a routine, perhaps repetitive, basis. The work
was simple work and certainly did not require a significant
level of skill. Nevertheless, even if the work was simple work,
it was work of benefit to the company in its business. It was
cleaning and tidying-up which it is reasonable to assume is
work that would have had to be done by somebody, at some
stage. Certainly, that would be so in relation to placing the
milk order, cooking half a pan of chips and cleaning the toilet.
These factors are a strong indication of an employment rela-
tionship, as is the fact that Mr Dodds was able to control her in
the work.

I accept that Ms Vowles’ name was not entered into the time
and wages record. Also, there is no evidence of Ms Vowles
being given any of the usual entitlements which are given to
an employee. Indeed, it is apparent that Ms Vowles now be-
lieves that she should have been paid these entitlements because
of the complaint which was, apparently, made by her to the
Department of Productivity and Labour Relations. These are
factors which argue against an employment relationship. How-
ever, the fact that Ms Vowles’ name was not entered into the
time and wages record does not of itself mean that the rela-
tionship between Ms Vowles and the respondent was not one
of employer and employee if the factors otherwise point to
that relationship. The fact that a person’s name is not in the
time and wages record does not convert a person who is other-
wise an employee into a person who is not an employee. Nor
is the fact that she was not paid any of the usual entitlements
decisive. She may not have been entitled to them even if she
was an employee because, for example, she may be a casual
employee as that is defined under the Minimum Conditions of
Employment Act or her employment may not have been cov-
ered by an award.

On balance, I find that Ms Vowles was an employee. I find
the payment to her of money at an hourly rate for work per-
formed which was, generally, work of value to the company,
together with the right Mr Dodds had to control her work,
decisive. These factors outweigh the factors which lead to a
contrary conclusion.

I feel obliged to point out, however, that even though Ms
Vowles was an employee, that does not meant that she is enti-
tled to anything other than the rate of wage which she agreed
to accept. This is not a matter directly before the Commission
but it was referred to in passing during the case. Her employ-
ment had the characteristics of casual employment. Given Ms
Vowles’ own evidence that on occasions, and it is not clear
how many occasions, she would be told there was no work
available and she would have to call back to find when she
was next required, it is certainly arguable that her employ-
ment was more of a casual nature than a permanent or part-time
nature. An employee who is casual is not usually entitled to
benefits such as annual leave, sick leave or payment for public
holidays not worked. Also, although I have reached the con-
clusion that Ms Vowles was an employee, that conclusion does
not imply that she was in any way covered by an award and
can validly claim to have been underpaid if the wage received
by her was less than applicable under an award. There are
many employees whose employment is not covered by an
award.

Was Ms Vowles dismissed?
Mr Dodds’ evidence is that he informed Ms Vowles that he
could not afford her pocket money for doing work when he
had staff being paid for sitting and doing nothing. If I accept
that evidence, the only conclusion that is open is that Mr Dodds
had decided that Ms Vowles should no longer continue to work
at the store. However, I have some doubt whether Ms Vowles
was dismissed given that her employment was more of a casual

nature than a permanent or part-time nature. Ms Vowles is
quite likely to have had a succession of separate employment
contracts. When she was required to work, the contract lasted
until she was no longer required. At that time, that employ-
ment contract came to an end until she was again required. If
she was required, a new contract would come into existence.
If, in fact she was not required, that did not mean that she had
been dismissed. This is because her contract had ended when
she was no longer required, because Ms Vowles’ employment
was on the basis that it was only “as and when she was re-
quired”.

The lack of evidence from Ms Vowles on the precise regu-
larity of her work, especially given Mr Dodds’ evidence that it
was “as and when required”, may just as easily lead to the
conclusion that the company merely decided that Ms Vowles
would not be required, certainly in the same way as she had
been required before. I am not convinced that she was indeed
dismissed for the purposes of this application. However, in
fairness to Ms Vowles’ claim, I will consider the merit of her
argument notwithstanding my conclusion that she was not, in
fact, dismissed.

Was the dismissal unfair?
This is, of course, the ultimate question and the reason why
the claim was lodged in the first place. Ms Vowles’ claim is
that she feels the dismissal was unfair because she queried
whether she was entitled to benefits under an award. The evi-
dence from Ms Vowles is that on 11 March she and her mother
were told by Mr Dodds that the respondent could not afford to
have Ms Vowles work there at a proper wage. Indeed, if I have
understood Ms Vowles correctly, it was part of this same con-
versation that she recalls Mr Dodds referring to her wage claim
as a form of “blackmail”. For his part, Mr Dodds denies the
words that Ms Vowles used. His evidence is that after his daugh-
ter left the company’s employment in February, he necessarily
had to restructure the rosters of the remaining staff and as a
result could not afford to pay Ms Vowles whilst his own staff
were being paid but had no work to perform. Mr Dodds’ state-
ment is not inconsistent with the Notice of Answer and Counter
Proposal which he filed and which states that the respondent
“could not afford to take on another employee”. I have taken
this to mean that the respondent could not afford to pay the
wage and associated entitlements of another employee.

It would be unfair to dismiss somebody merely because he
or she queried whether or not they had an entitlement under an
award. However, Mr Dodds denies that Ms Vowles was dis-
missed for that reason. The onus of proving she was indeed
dismissed for that reason rests with Ms Vowles. Ms Vowles’
evidence of what Mr Dodds in fact said at the time he dis-
missed Ms Vowles is disputed, but Ms Vowles’ mother, who
was present at that conversation, was not called to give evi-
dence. It is not clear, then, what in fact was said in that
conversation. Ms Vowles did write a letter on 1 March. How-
ever, it cannot be said that the evidence shows that Mr Dodds
brought the employment relationship to an end because of the
letter which had been given to him. It was not put to him that
he did when he was cross-examined. It is possible that he did.
But it is also possible that he restructured the rosters follow-
ing the departure of his daughter. There was absolutely no
challenge to the evidence that Mr Dodds’ daughter did leave
or that the rosters were therefore changed. The one is as likely
to have occurred as the other and in those circumstances it
cannot fairly be said that Ms Vowles has proved on the evi-
dence which she produced that it is more likely than not that
she was dismissed because of the letter of 1 March. If the one
is as likely to have occurred as the other then Ms Vowles has
not made out her claim. Her claim will therefore be dismissed.

Before doing so, I wish to refer to the evidence of Mr Dodds
that, in his view, Mr Vowles had been abusive towards him,
harassing either him or his business, that the store’s locks had
been damaged and notes left on motor vehicles. Mr Dodds is
quite correct in his observation that these matters are not mat-
ters for the Industrial Relations Commission. However he has
given this evidence under oath before me in court and that
evidence cannot be allowed to stand on the record without at
least these brief comments. The acts should cease. Our society
provides a means of resolving disputes between its citizens in
a way that removes the need for any acts of the nature referred
to by Mr Dodds. Mr Dodds’ evidence on this point has had no
bearing on my findings in this matter.
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An order now issues dismissing Ms Vowles’ application to
the Commission.

Appearances:  Mr G. Vowles on behalf of the applicant.
Mr B. Dodds on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Amanda Lee Vowles

and

Sweeney Nominees Pty Ltd t/a Cannington
General Store.

 No. 448 of 1999.

29 October 1999.

Order.
HAVING HEARD Mr G. Vowles on behalf of the applicant
and Mr B. Dodds on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jackie Watt

and

Noongar Land Council.
No. 2087 of 1998.

COMMISSIONER P E SCOTT.
28 September 1999.

Reasons for Decision.
THE COMMISSIONER: This is an application by Jacqueline
Fay Watt (“the Applicant”) that she has been unfairly dismissed
from her employment with the Respondent.

The Commission has heard evidence from the Applicant;
from Robin Yarran, a member of the Executive Committee
and the Employment Sub-committee of the Respondent; from
John Hoare, the Respondent’s Executive Director; Andrew
Beigel, the Administration Manager; and from Christina
Birdsall, the Respondent’s Senior Anthropologist.

The circumstances of the Applicant’s employment are not in
dispute. They are that the Applicant applied for the position of
Native Title Manager in May 1998. She attended an interview
for this position but was not successful. However, Ms Birdsall
was in need of an assistant and was advised that the Applicant
may be the person she needed. On this basis, Ms Birdsall ap-
proached the Applicant and offered her a position as a casual
research assistant. The employment commenced in late May/
early June 1998.

There is dispute between the parties as to exactly what the
Applicant was told about the employment. She denies that Ms
Birdsall ever told her that she was to be employed for only
approximately three months. The Applicant says that she was
told that her hours of work were to be 9.00am to 5.00pm five
days a week, paid at the rate of $20.00 per hour. She gave
evidence that Ms Birdsall advised her that she would be away
for some three weeks and the Applicant would fill in for her.
In cross examination, the Applicant said that for the first three
weeks she understood that she was casual while Ms Birdsall
was away however, she later acknowledged that Ms Birdsall
did not go away until July, some four weeks or so after the
Applicant was employed.

The Applicant was provided with a proforma timesheet (Ex-
hibit A) which is headed “Noongar Land Council – Timesheet
– Casual Employee.” She completed a timesheet for each week
of her employment, stating her starting, finishing and
lunchbreak times. She says that timesheets are accurate apart
from 27 October with which I shall deal later. She says that
there may have been a couple of days specified as a 9.00am
start when she may have started some time later. If she did not
turn up for work she had to give a reason.

Monday, 28 September1998 was a public holiday and the
Applicant was not paid for this day nor did she claim payment
for it or question the lack of payment with any of the employ-
er’s representatives.

On 8 and 9 October 1998, the Applicant worked from home,
an arrangement she says was approved for her but she was
later told it was not acceptable and so she was not paid for
those two days. She took sick leave of one or two days and
was not paid for those days. She rang an Executive Commit-
tee member and was told that she should be paid for this but
she did not speak to the Administration Manager to seek pay-
ment.

The Applicant says that for the first month of her employ-
ment, she knew she was casual, but that as time went on, she
began to be treated as if she were permanent and a number of
things were said to her which lead her to believe that her em-
ployer considered her to be permanent also, although no one
told her she was no longer casual. One of the things the Appli-
cant relies on relates to the position of historian which was
advertised around September 1998. She says she was told by
Ms Birdsall that the job description would be written using
the Applicant’s qualifications so that she could get the job.
She says that Ms Birdsall told her that this had been done
before in respect of the position of Native Title Manager which
Lyn Lund had successfully applied for. She says that Ms
Birdsall advised her that whether or not she was successful in
an application for this job, her job would be taken care of. The
Applicant says she was very stunned and upset when she was
not successful in her application for this position as she had
been led to believe that she would get the job. In cross exami-
nation, she also said that although no one ever said that the job
of historian was hers, when they said that they would draw up
the qualifications based on her own so that it would give her a
better chance, she was hopeful. She could not see why they
would do that unless they wanted her to be “put in her place as
a Noongar woman”. The Applicant said that it did not occur to
her that others would be qualified for the job as well, she
thought that she was a “shoe in” because of what she believed
had happened with Lyn Lund.

Another indication that the Applicant relies on to demon-
strate that she was permanent was that Ms Birdsall and a
member of the Executive, in discussions with her, said that at
some future stage they would like her to go to university and
obtain a degree, and that the Respondent would sponsor her in
this. There was no discussion as to when this would be, rather
it would be at some time in the future. She also says that Mr
Hoare told her that in the future she would go to university
and be sponsored.

The Applicant also says that in a number of staff meetings,
Mr Hoare mentioned to Ms Birdsall and Mr Beigel that the
Applicant’s contract was to be drawn up, although the nature
of the contract was not specified.

The Applicant also noted that another staff member,
Cameron, was casual, but he was treated differently from her-
self. He came into the office only a couple of times a week.
She therefore distinguished herself from another employee
whose status was casual.

In mid 1998, amendments to the Native Title Act put in place
new threshold and registration tests for native title claims. There
were various workshops conducted to inform those concerned
of the consequences of the amendments and the guidelines for
application of the registration tests.

On or about 1 October 1998, the Applicant received a memo-
randum from Mr Hoare which stated—

“You are employed as a Research Assistant by the Noongar
Land Council, on a casual basis, to work under the direc-
tion of the Senior Anthropologist. All the work you
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perform is to be authorised and supervised by the Noongar
Land Council’s Anthropologist”.

(Exhibit 8)
The Applicant denies that Mr Hoare spoke to her soon after

20 October to have some preliminary discussions with her about
a change to her status and does not recall Ms Birdsall having
an informal discussion about the need to restructure the work-
ing arrangements, prior to 23 October 1998.

On 23 October 1998, the Applicant was given a letter by Mr
Hoare the essential parts of which say—

“EMPLOYMENT
The recent amendments to the Native Title Act have
caused us to redirect our focus and resources into the area
of preparing for the registration tests. There is no longer
a need for a Research Assistant. I therefore advise that
your employment with the Land Council as a casual Re-
search Assistant will cease at close of business today, 23
October 1998.
I would like to offer you a position as Field Officer on a
casual day to day basis, commencing on Monday, 26
October 1998.
Your rate of pay will be $125 per day and superannuation
will be paid in accordance with current Superannuation
Legislation.
Should you wish to accept the position please advise me
or the Administration Manager, Andrew Beigel.
You will work under the supervision of the Native Tile
Manager, Lynette Lund who will provide you with your
instructions.”

(Exhibit 7)
The Applicant says that she asked John Hoare why it was

not possible for her to undertake the field officer work offered
to her from her position as research assistant and was advised
that this was not possible. Mr Hoare told her that if she took
up the field officer position for a month, she could revert to
the research officer position. She said she did not see why
they needed to change her position for a month. She sought to
speak with the Respondent’s Executive Committee and this
was agreed to. Over the next couple of days she spoke to a
number of members of the Executive Committee by telephone
and in person. She says that during those discussions she was
told that John Hoare did not have the authority to terminate
her employment, that she was to stay in her position and not to
accept the change.

On 27 October 1998, the Applicant met with the Employ-
ment Sub-committee, being Teresa Miller, Robin Yarran and
Paul Morrison. They, as members of the Executive Commit-
tee, had previously told her not to accept the situation but during
the meeting on 27 October 1998, as members of the Employ-
ment Sub-committee, said that they had to support Mr Hoare
and that if they did not agree with him, he was in a position to
stop their funding and to close the Noongar Land Council.

The Applicant says that after this meeting, at about 3.00pm—
3.30pm she left the office suffering a migraine headache. The
Applicant says that although her timesheet for 27 October says
that she left at 5.00pm, she actually left at around 3.00pm or
3.30pm after she told Lyn Lund that she was leaving. She said
that it was standard practice for her to fill in her time sheet at
the beginning of the day because Lisa Wilkinson, the book-
keeper, insisted that they fill out their timesheets early in the
day on Tuesday so that the pays could be calculated.

The Applicant says that on 28 and 29 October 1998, she did
not go into work nor did she ring in sick. She says that she
needed time to consider her position as she was under pres-
sure. On 29 October she received a letter from Mr Hoare dated
that day the essential parts of which said—

“Due to your non-attendance at your workstation with
the Noongar Land Council, I have no alternative but to
terminate your casual employment forthwith.
Also it has been brought to my attention that you have
certain materials that belong to the NLC or that your(sic)
were working on in NLC time. Could you please return
these materials as soon as possible.
These items are—

1. Daisy Bates South Western Genealogies

2. Red A4 manuscript book containing annotations of
genealogical materials

3. Card file being compiled on the basis of those anno-
tations

4. Any other items relating to NLC
I appreciate your help and assistance whilst casually em-
ployed here, especially the design of the Women’s
Workshop.
We wish you well in any future employment.”
(Exhibit 12)

The Applicant says in her evidence that she made no at-
tempt to contact her employer about her job upon receiving
this letter. The Applicant says that she did not understand the
need for an urgent response to the offer of a field officer posi-
tion and that Ms Birdsall and Mr Hoare never spoke to her
about that.

The Applicant said that she did not want to take the field
officer job, not just because of the reduction in pay but she
was concerned that the field officer positions were temporary—
only for a few weeks.

Having observed the Applicant in giving her evidence, I found
her to be a genuine and forthright witness who attempted to
provide a truthful testimony. However, there were a number
of aspects of her evidence where it was clear that she was at
least a little confused and in some aspects of that evidence,
she asserted things to be facts which she later acknowledged
were impressions not sustainable by reference to any particu-
lar fact or event. On a number of occasions during cross
examination, when challenged about certain evidence she had
given, the Applicant responded that “that’s fine” or “that’s ok”.
On one occasion, this was in response to it being put to her
that she was never led to believe that the historian’s job would
be hers, but that a comment was made that other work may be
found for her (transcript page 71). The Applicant’s mannerism
in giving this response lead me to believe that she was making
a concession. On other occasions, it appeared to be that it was
“fine” by her if others said things which conflicted with her
own evidence. I am unsure of what to make of these responses,
whether they were concessions to or rejections of what was
being put to her.

The Commission heard evidence from Robin John Yarran,
who is a member of the Respondent’s Executive Committee. I
found Mr Yarran’s evidence to be unreliable. He gave evi-
dence that Mr Hoare was involved in the meeting with the
Applicant and the Employment Sub-committee when this was
contrary to other evidence. He remembered the issue of staff
being made permanent after a probationary period being passed
by the Executive on 27-28 August 1998 and said that he voted
for that but, in giving his evidence, seemed very uncertain.

Mr Yarran also said that when the Applicant came to him
and wanted to discuss the notice she had received from Mr
Hoare, he felt that it would only be a matter of weeks or days
and she would be “out the door”. He said that he thought that
she was full time and that her position was being down graded
to field officer.

Mr Yarran’s evidence was that he felt that Mr Hoare would
persuade the Employment

Sub-committee to his way – he would get his own way, the
inference being that this would not be by reasoned debate but
that Mr Hoare had some ability to manipulate the decision
making. Mr Yarran also said that the procedures and powers
in the Respondent’s constitution about hiring and firing of staff
are not practiced. Although the Committee has authority to
decide those matters, they would be consulted but Mr Hoare
would have the final say about who is fired.

Mr Yarran said that he did not follow up with backing the
Applicant after their discussion when she had contacted him
as a member of the Executive Committee because he knew
that her time was up, although he said that he was a bit disap-
pointed about that. He said that he did not recall saying to the
Applicant that they would have to support Mr Hoare or he
would stop funding from the Aboriginal and Torres Strait Is-
lander Commission.

Mr Yarran says that Teresa Miller said that the Applicant
should be sacked because she was trying to tell the Employ-
ment Sub-committee what to do, but later said that this was
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Mr Hoare’s comment. Mr Yarran was asked if he had said to
Christina Birdsall something about “I’m going to be your boss
… John Hoare is going to get the sack”. After saying “no com-
ment” Mr Yarran denied that he had said this. He denied that
he was there to give evidence in support of the Applicant out
of vindictiveness towards Mr Hoare. However, it was clear
from the evidence that he gave that there is a significant dis-
pute within the management and elected members of the
Respondent.

As to Mr Hoare’s evidence, I found this to be quite unreli-
able. He attempted to cast doubt on the Applicant’s performance
when there was not other evidence to this effect nor does it
appear to have had any bearing on the decisions made about
her employment. It would appear that this approach was merely
defensive. He was reluctant to give straight answers to ques-
tions and I found his evidence to be of questionable value.

One particular issue causes me concern in Mr Hoare’s evi-
dence. On a number of occasions, Mr Hoare indicated how
valuable he saw the Applicant’s experience, qualifications and
expertise, and how he did not want to lose that; he wanted to
sway her to take up the position of field officer when employ-
ment as research assistant was no longer available to her; he
wanted her to have time to think about it. Yet, when the Appli-
cant was away for two days after the discussion with the
Employment Sub-committee following his letter to her termi-
nating her position as casual research assistant and offering
her a position as field officer, he made no attempt to contact
her to encourage her to accept the offer. I found this evidence
disingenuous.

As to the process Mr Hoare went through in arriving at the
decision to terminate the Applicant’s employment, I am satis-
fied, only from the evidence of Ms Birdsall and Mr Beigel,
that there was a crisis within the organisation brought about
by the changes to the Native Title Act which required the Re-
spondent to direct significant resources to the Native Title Act
implementation to ensure that claims were lodged within the
very limited time made available by the amendments to the
legislation.

It would appear that the strict letter of the Respondent’s con-
stitution is not applied and that there are some loose practices
within the Respondent’s reporting and management. I am un-
sure, having heard Mr Hoare’s evidence as to whether or not
he contacted anyone other than the Chairperson to seek ap-
proval to terminate the Applicant’s employment as research
assistant and to offer her the position as field officer. It would
appear, though, from Exhibit 18 that prior to 21 October 1998,
he had gained approval from the Employment Sub-committee
to engage “some short term staff urgently to assist with the
Registration Test” and that “as per our Albany meeting, per-
mission was given to (him) to … have the people on a three
month short term basis only when urgent actions were placed
on the NLC”.

As to the situation of the Applicant receiving a letter termi-
nating her position as research assistant on 23 October 1998
and then being sent a further letter terminating her employ-
ment on 29 October 1998 after she had failed to take up the
offer of the field officer position and had not attended for work
for some days, Mr Hoare said that this was his management
“mess-up”. He says that although the Applicant’s position as
research assistant had terminated on 23 October, he had hoped
to roll the position over into that of the field officer so that the
Applicant would simply continue on, starting as field officer
on the following Monday.

I am not convinced by Mr Hoare’s evidence that he had any
informal discussion with the Applicant prior to 23 October
1998 to forewarn her of the change to her status or of the need
for change.

The most useful evidence came from Christina Lynne
Birdsall, the Senior Anthropologist with the Respondent. Her
evidence was clear, unequivocal and unshaken. Ms Birdsall
said that when she spoke to the Applicant about her being
employed by the Respondent, she told the Applicant that the
job would be to help her, it was on the basis that this was not
a “proper” position, it was casual and short term and would
probably not go beyond three months but that the Applicant
might find it a useful stop gap. Her evidence was also quite
clear that the Applicant’s wages were paid out of the funding
provided to the Respondent for implementation of the Native

Title Act rather than out of the recurrent funding for salaries
for permanent staff. When the Native Title Act amendments
were proclaimed there was a need for planning and urgent
action to have field officers working to obtain a significant
amount of material to satisfy the registration test and that the
organisation had to refocus its efforts to obtain that informa-
tion in a very short time. Ms Birdsall says that she would not
be able to have anyone working in her office to look after her
needs or doing the sorts of projects that the Applicant was
doing such as the Noongar Women’s conference—that work
had to stop. The conclusion reached between herself, Peter
Rattigan, Lyn Lund and Andrew Beigel was that the Applicant
would need to be a field officer. On this basis, she sent a memo-
randum dated 20 October 1998 to Mr Hoare with this
recommendation. Ms Birdsall says that she spoke to the Ap-
plicant about the need for change but does not recall whether
it was before or after the memorandum of 20 October 1998.
She did not tell the Applicant about the memorandum of 20
October because it was not up to her to convey to the Appli-
cant the specific detail of any change that was recommended.
It was up to Mr Hoare to do that once a decision had been
made.

Ms Birdsall said that the Applicant came into a management
meeting in Mr Hoare’s office where a number of the members
of management urged the Applicant to relinquish the position
as research assistant for a while and to take up the field officer
position offered to her.

As to the question of the historian’s position, Ms Birdsall
says that she told the Applicant she should apply for it. She
does not recall a conversation about the selection criteria be-
ing fitted to match the Applicant’s curriculum vitae. She denies
that this was done in respect of Ms Lund’s position. She says
that she had talked to Ms Lund about the position to make
sure that the Respondent continued to get the same sorts of
things from the position as Ms Lund was performing but the
job was not tailored to suit Ms Lund.

Ms Birdsall says that she and Mr Hoare told the Applicant
that it would be an advantage for her to do a history degree –
that she could do very well at it as there were not many Noongar
people with a history qualification. She did not recall saying
that the Respondent would sponsor the Applicant to do this.

Ms Birdsall’s evidence was that she does not currently have
an assistant – the last was the Applicant. This is because of
demands of the registration test and the restrictions on the
budget. The implementation budget must be the only budget
available for the native title work. The recurrent funding is for
the funding of the office. It was Ms Birdsall’s recommenda-
tion that the research assistant position be discontinued as it
could no longer be taken out of the implementation budget
when there was such a need for field officers to be engaged to
meet the time frames specified by the amendments to the leg-
islation. Her evidence in this regard conflicts with Mr Beigal’s,
who said that the Applicant was paid out of the surplus avail-
able from the recurrent salaries budget. In any event, Mr Beigal
says that the reason for the Applicant’s casual research assist-
ant position terminating was financial. The resources of the
Respondent “were needed to engage casual people to go into
the field and collect data”. (Transcript page 152)

I have considered all of the evidence in this matter and as I
have indicated in the recitation of the evidence, I have come to
certain conclusions as to the credibility of some of that evi-
dence. The first question to be answered is whether the
Applicant’s employment was casual, or whether she was enti-
tled to assume that her employment was to be ongoing.

The parties referred to a number of authorities in respect of
casual employment and I note in particular the decision of the
Full Bench in The Metals and Engineering Workers Union –
Western Australia and Centurion Industries Ltd (1996 76 WAIG
1287 at 1288. The Full Bench said—

“…
What then is a casual employee apart from what he/she is
deemed to be or prescribed to be under the award?—
(1) The parties cannot by the use of a label make the

nature of the relationship something different to what
it in fact is (see Squirrell v Bibra Lakes Adventure
World Pty Ltd t/a Adventure World 64 WAIG 1834,
Licensed Clubs Association of Victoria and Another
v Higgins 4 VIR 43 (SC Vic) and Serco (Australia)
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Pty Ltd v Moreno (No 1281 of 1995) (unreported)
delivered 19 March 1996 (FB) and the cases cited
therein).

(2) The concept of casual employment within the com-
mon law of employment untrammelled by an award
prescription is generally taken to connote an em-
ployee who works under a series of separate and
distinct contracts of employment entered into for a
fixed period to meet the exigencies of particular work
requirements of an employer, rather than under a sin-
gle and on-going contract of indefinite duration (see
Stewart v Port Noarlunga Hotel (1980) 47 SAIR 406
at 420 and Squirrell v Bibra Lakes Adventure World
Pty Ltd t/a Adventure World (op cit)).

(3) Certain indicia may be indicative of the nature of the
contract, but they are not necessarily determinative
taken alone. These may include—

(a) The classifying name given to a worker ini-
tially accepted by the parties.

(b) The provisions of the relevant award.
(c) The reasonable expectation that work would

be available to him.
(d) The number of hours worked per week.
(e) Whether his employment was regular.
(f) Whether the employee worked in accordance

with a roster published in advance.
(g) Whether there was a reasonable and mutual

expectation of continuity of employment.
(h) Whether notice is required by an employee

prior to the employee being absent on leave.
(i) Whether the employer reasonably expected

that work would be available.
(j) Whether the employee had a consistent start-

ing time and set finishing time.
(There may be other indicia, of course) (see Licensed
Clubs Association of Victoria and Another v Higgins (op
cit) (SC Vic)).”

In this particular contract of employment, the Applicant’s
employment was not undertaken in a series of separate and
distinct contracts of employment but was certainly to meet the
exigencies of particular work requirements. Although it was
to have been for approximately three months, this period was
exceeded by two months. The classifying name given to the
Applicant’s position was “casual”. As Ms Birdsall’s evidence
made clear, the position held by the Applicant as assistant to
Ms Birdsall was “not a proper position” but it was casual and
of a short term nature. There appears to have been no provi-
sion within an award to which the parties might refer. There
was a reasonable expectation that work would be available to
the Applicant, but as a stop gap, short term measure. The
number of hours worked each week was approximately the
same although was not exactly the same each week.

The Applicant says that she was expected to be there by
9.00am and was queried if she was not. Exhibit A demon-
strates that she was not there at 9.00am each and every morning,
nor was she there at 9.00am so regularly as for it to constitute
her regular starting time. The time sheets indicate varying start-
ing, finishing and lunch break times. While it could be said
that the Applicant worked regular hours on at least 50 per cent
of the days upon which she worked, the Applicant did not
work those hours with the degree of regularity suggested on
her behalf.

The employment may be characterised as regular in that the
Applicant worked approximately the same number of hours
most days each day Monday to Friday, although the starting,
finishing and lunch time hours varied. There was no roster
published in advance – the Applicant appears to have attended
within a range of hours of work. The total number of hours
worked each week varied from 29.5 to 43.25. There is no evi-
dence as to any leave of absence for the Applicant. She was
not paid for public holidays or sick leave. There was no provi-
sion for overtime other than the Applicant being paid at the
same rate for all hours worked. Notice of termination was as
one would expect for a casual employee – no more than a day.

There appears not to have been any mutual expectation of
continuity of employment. The employer appears to have to

had no expectation of anything other than a relatively stop
gap, short term arrangement which, at the point of termina-
tion, it still is regarded as being casual. Had the arrangement
continued for much longer (for example for another month or
so) the Applicant would have been entitled to question the
arrangement however at the beginning of October she received
a letter which confirmed that her employment was of a casual
nature. She continued, up until the end of her employment, to
keep filling in “casual” time sheets. This would not have been
a normal requirement for a permanent employee.

My first conclusion is that the Applicant’s employment was
originally intended to be of a relatively short term nature. Ms
Birdsall believed that it would probably not go beyond three
months. In fact, it went beyond that period by two months.

As to the Applicant’s view that after a time which she can-
not clearly identify, she was no longer treated as being casual,
this seems to have been a subjective and, perhaps hopeful,
view on the part of the Applicant. It is possible that the ar-
rangement might have continued indefinitely however, the
“stop gap” position came to an end after five months. At the
various points the Applicant said in her evidence that she
thought that she was no longer treated as casual, there is no
real indication that this was so.

There appears to have been no provision within the Respond-
ent’s funding for a position for the Applicant.

As to the minutes of the Executive Committee meeting on
27 and 28 August 1998, these do nothing to clarify the Appli-
cant’s position. This merely refers to staff being made
permanent after being on probation for a period of time. There
is no indication within the minutes that this was a motion which
was carried by the meeting. In any event, the Applicant was
not on probation. There is no indication as to whether, even if
the Applicant had been a probationary employee, this was to
apply retrospectively to all of her employment or to some pro-
spective arrangement. Reference in these minutes is not at all
helpful in resolving the issue of the Applicant’s status.

As to the Applicant believing that a position was to be cre-
ated based on her qualifications, I think that the Applicant made
more of the indications that were made to her than was justi-
fied or was intended by the Respondent. She read more into
the comments made to encourage her education and develop-
ment than was warranted.

As to the comments by Ms Birdsall and perhaps Mr Hoare
to the Applicant encouraging her to undertake a history de-
gree, I am not satisfied that the Applicant was ever advised
that she would be sponsored in this, and in any event, what
sponsoring might mean is undefined. There is nothing inap-
propriate in people with whom she worked encouraging the
Applicant to make particular endeavours in respect to her ca-
reer prospects. They do not however, go to indicating that the
Applicant’s employment was permanent.

In any event, even in the weeks prior to the termination of
her employment, the Applicant’s casual status was confirmed
to her in a letter from Mr Hoare dated 1 October which re-
ferred to her position being casual. Even as late as 1 October
1998, the Applicant should have seen this as indicative of her
status.

I note that the Applicant says that there was another em-
ployee, Cameron, who was casual and was treated completely
differently from the way in which she was treated. It seems
that Cameron came into the office only a couple of times a
week and that the Applicant uses this to distinguish herself.
Reference to the employment arrangements of another em-
ployee who may have been engaged in different circumstances
is not of a great deal of assistance in this matter.

The question which arises from the Applicant’s employment
status is whether she was entitled to believe that her employ-
ment would be on going. The Applicant was not able to
satisfactorily demonstrate that she was entitled to have a real-
istic expectation that her employment would continue
indefinitely. The basis of her engagement was that it was to be
a stop gap arrangement. That status did not change albeit that
the period of her engagement went for a couple of months
beyond what Ms Birdsall had originally intended or envis-
aged. This did not make the Applicant’s employment
permanent. Accordingly, I find that it is more likely than not
that the Applicant’s employment was not, nor was it intended
to be of an ongoing nature.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 79 W.A.I.G.3448

In any event, it is clear that the Respondent brought about
the Applicant’s termination of employment. There was a dis-
missal rather than an end to the relationship by the effluxion
of time.

As to whether Mr Hoare had authority to terminate the Ap-
plicant’s employment, even if he did not have authority at the
time the decision was taken and was implemented by his letter
to the Applicant dated 23 October 1998, it is clear that soon
after this, the Employment Sub-committee made up of mem-
bers of the Executive Committee, confirmed Mr Hoare’s
decision.

As to the dismissal itself, it is clear that the Respondent was
placed in a very difficult position by the amendment to the
native title tests, which required it to take urgent action and to
do so in a manner which would involve it refocussing and
reallocating its resources. The Applicant was engaged on work
which was not a priority, could be terminated or done without.
The Respondent considered its options and decided that it was
best to terminate the Applicant’s employment as a research
assistant and to offer her an engagement as a field officer. I am
satisfied that the Respondent had good cause to take the action
of terminating the Applicant’s employment as a research as-
sistant, and that it was fair and reasonable for it to have made
an offer to the Applicant to work as a casual field officer. Mr
Hoare and others encouraged the Applicant to take on the po-
sition of field officer and Mr Hoare in particular advised the
Applicant that she should do so for a month or so with a view
to her possibly coming back as the research assistant at the
conclusion of the field officer work. The Applicant was not
satisfied with this arrangement. After her meeting with the
Employment Sub-committee, the Applicant left work. Accord-
ing to Mr Hoare’s letter to the Applicant dated 23 October
1998, the Applicant’s position as research officer had ceased
on 23 October 1998. It was not until 27 October 1998 that she
ceased working for the Respondent. I accept Mr Hoare’s ex-
planation of the situation as being his management “mess-up”
which enabled the Applicant to continue to be employed in the
hope that she would change her mind and accept the field of-
ficer position. There was nothing harsh, oppressive or unfair
in the Respondent’s exercise of its lawful right to terminate in
these circumstances.

I indicated earlier in these reasons, that I found Mr Hoare’s
explanation that he wanted to encourage the Applicant to take
on the field officer position and yet after having heard nothing
from her for two days, terminated the Applicant’s employ-
ment without making further enquires about her well being
and simply sent her a letter purporting to again terminate her
employment to be disingenuous. However, in light of the Ap-
plicant’s conduct the Respondent was under no obligation to
make any contact with the Applicant as she had left having
advised Ms Lund that she was suffering from a migraine head-
ache but made no further contact with the Respondent and, on
receiving a letter from the Respondent, still made no contact.
She simply allowed the situation to drift away from her.

If there is any unfairness in this matter it is the way in which
the Respondent’s Executive Committee and Employment Sub-
committee treated the Applicant. Over a period of a few days,
she was lead to believe by the Executive Committee that Mr
Hoare could not terminate her employment and that she should
continue to protest at the change to her employment arrange-
ments. Yet very soon after, she was abandoned by the members
of the Employment Sub-committee (who were also members
of the Executive Committee) and her employment termina-
tion was finalised. It is this element of unfairness which requires
some consideration. I am satisfied that the Applicant would
not wish to return to the sort of environment which appeared
to be in place in the Respondent’s organisation at the time of
the hearing. In any event, the Applicant has found alternative
employment. In those circumstances, in remedying the aspect
of unfairness which has been found, I conclude that reinstate-
ment is not practicable and that the appropriate remedy is
compensation.

In assessing the amount of compensation which ought to
apply, I note that the Applicant’s employment was intended to
be relatively short term and there should have had been no
misunderstanding on her part that there was not to be ongoing
employment. The duration was for no more than five months.

The circumstances of the Applicant’s termination being the
requirement for the Respondent to reorganise its resources to
enable it to meet one of its prime purposes ie dealing with
native title claims, caused the Applicant’s position to termi-
nate. She was offered an alternative position, albeit that this
position brought with it a lesser rate of pay and the prospect of
short term work. In all of these circumstances, and taking ac-
count of the loss which the Applicant has suffered,
compensation in the amount of one week’s pay would be an
appropriate remedy to take account of the limited aspect of
unfairness in light of all of the circumstances of this matter.
This amount is to be the average of weekly payments over the
period of employment. The Applicant’s timesheets indicate
that she worked a total of 804 hours over 21 weeks, which
gives an average of 38 hours. At $20.00 per hour this equals
$760.00.

Order accordingly.

APPEARANCES: Mr B Stokes appeared on behalf of the
Applicant.

Ms J Quinlivan (of Counsel) appeared on behalf of the Re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jackie Watt

and

Noongar Land Council.

No. 2087 of 1998.

COMMISSIONER P E SCOTT.

13 October 1999.

Order.

HAVING heard Mr B Stokes on behalf of the Applicant and
Ms J Quinlivan (of Counsel) on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby—

1. DECLARES that the Applicant was unfairly dis-
missed from her employment with the Respondent
insofar as she was lead by her employer to believe
that her employer’s representative had no power or
authority to terminate her employment, and yet soon
thereafter her employer sanctioned the termination;
and

2. ORDERS that the Respondent shall pay to the Ap-
plicant the amount of $760.00; and

3. THE payment set out in paragraph 2 hereof shall be
made within 7 days of the date of this Order.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.
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SECTION 29(1)(b)—Notation of—

APPLICANT RESPONDENT NUMBER COMMISSIONER RESULT

Anderson SM The Board of Corridors Secondary 1006/1999 Scott C Dismissed
Vocational College

Andrews A Petnee T/A PNM Painting Contractors 31/1999 Kenner C Discontinued
Back C Tasty Meals 1273/1999 Scott C Withdrawn
Ballard RJ Hedjon Construction Pty Ltd t/as WA 1256/1999 Gregor C Discontinued

Crane Hire
Battaglia LN Robe River Iron Associates 1117/1999 Beech C Discontinued
Burns SA A Goninan & Co Limited 708/1999 Gregor C Discontinued
Campedelli KE Harvey Fresh (1994) Limited 689/1999 Gregor C Consent Order

ACN 065 591 219
Carter LA James Wildflower & Florist Supplies 1130/1999 Scott C Dismissed
Chatt DW Kentfield Enterprises Pty Ltd 235/1999 Scott C Dismissed
Chatt DW Chatt Nominees Pty Ltd 164/1999 Scott C Dismissed
Cox LJ Lombadina Aboriginal Corporation 1835/1998 Parks C Dismissed
Crouch K McMillian Shakespeare & Associates 1114/1999 Gregor C Discontinued
Croxford AF Karrakatta Club (Inc) 2190/1999 Scott C Dismissed
De Costa NJ Bedford Cleaning Systems 1103/1999 Scott C Withdrawn
De Silva S Nu-Vizion Australia 1074/1999 Beech C Consent Order
Dean J Theiss Contractors Pty Ltd 955/1999 Gregor C Discontinued
Dr O’Calaghan Tots Taxis 726/1999 Kenner C Discontinued
Driver AR Josephines Restaurant 664/1999 Gregor C Dismissed
Duffield TJ Head Torque 1128/1999 Beech C Discontinued
Fackrell J Ocean Resort Pty Ltd 670/1999 Beech C Discontinued
Furler K Stephen Chan 1289/1999 Beech C Discontinued
Furlong D Western Australian Government Railways 305/1999 Beech C Discontinued

Commission
Gash J Mining Industry Training Pty Ltd 443/1999 Gregor C Dismissed
Giang PT Tran Trang Chinese Take Way Food 1311/1999 Scott C Withdrawn
Gilbride WK Masterkey Properties Pty Ltd 1314/1999 Scott C Dismissed
Graham AJ NAJ Nominees Pty Ltd t/a Café Spiaggia 1384/1999 Kenner C Discontinued
Graham SF A & K Recyclers 1051/1999 Gregor C Consent Order
Heng MH Sanford Securities Ltd 1081/1999 Scott C Dismissed
Hodge D Shaun Hardy of Optus Communications 1463/1999 Gregor C Discontinued
Hoogland LR NL Tucker & Associates Pty Ltd 1573/1998 Kenner C Consent Order
James IS Shoalwater Nursing Home 1133/1999 Gregor C Discontinued
Jeanne CA Blakes The Food Place 1328/1999 Scott C Dismissed
Johns BI H & M Signs 1182/1999 Beech C Discontinued
Jury RD Studtech Pty Ltd T/A Studwise 1116/1999 Scott C Dismissed
Kent J Mr & Mrs D & C Chapman 1263/1999 Fielding SC Dismissed
Killeen DM Thorn Services 544/1999 Gregor C Discontinued
Kirby TR Calder Holdings Pty Ltd 2200/1998 & Kenner C Consent Order

217/1999
Klaric SA Judina Pty Ltd t/a City Hotel 620/1999 Scott C Dismissed
Klynsoon C Great Western Petroeleum WA Pty Ltd 400/1999 Gregor C Discontinued
Kneuker S Daqui Investments t/as Josephines 1196/1999 Gregor C Discontinued
Lakin KA Ydalia Holdings (WA) Pty Ltd Trading as 381/1999 Scott C Dismissed

Darling Earthmovers
Lamb B Tiwest Joint Venture 1140/1999 Beech C Discontinued
Lawlor MRR Oz Com Pty Ltd 1146/1999 Parks C Dismissed
Lewis O Mardo Australia Pty Ltd 1309/1999 Scott C Dismissed
Mandla I Roche Brothers Pty Ltd 614/1999 Beech C Discontinued
Marbeck S Lyrical Holdings Pty Ltd 1980/1999 Scott C Dismissed
McCloy TM Peter Bowman 655/1999 Beech C Discontinued
McKay M Swan Emergency Accommodation (Inc) 1099/1999 Kenner C Discontinued
Monaghan CJ Austsea Enterprises t/as Power Play Fishing 1148/1999 Gregor C Discontinued
O’Donnell DA Esperance Group Training Scheme Inc 1294/1999 Fielding SC Dismissed
Ong WHG Alexander Education Group 1347/1999 Scott C Withdrawn
Pearson R Garbuk Pty Ltd Trading As T & R Homes 1056/1999 Scott C Dismissed
Peterson MJ Stonkey Pty Ltd t/a Deluxe Colour & Printing 1284/1999 Beech C Discontinued
Rebelo L Furniture First Pty Ltd t/a The Furniture Spot 238/1999 Beech C Discontinued
Regan H A C Nielsen 771/1999 Scott C Dismissed
Roberts M Paul McClurg Hair Stylist 1138/1999 Scott C Dismissed
Ruprecht D Greenwood Hotel Management Pty Ltd 511/1999 Beech C Discontinued
Samuel PA Heaton Enterprises Pty Ltd 1091/1999 Scott C Dismissed
Sanders RJR Salmat 1271/1999 Gregor C Discontinued
Schmidt CMM Harvey Fresh (1994) Limited 564/1999 Gregor C Discontinued

ACN 065 591 219
Smith F CMI Malco Pty Ltd 970/1999 Beech C Discontinued
Spencer MJ Foxnet Taxi Trucks 1407/1999 Scott C Dismissed
Thomas KO Bookland Pty Ltd 1540/1999 Beech C Discontinued
Thomson ET Westpenny Pty Ltd RSL Com 1316/1999 Scott C Dismissed
Tieman T Riverton Engineering 1308/1999 Scott C Withdrawn
Tipper JL Yarloop Hotel 1044/1999 Gregor C Discontinued
Tishler GMH Brown & Joy Industry’s 1461/1999 Scott C Withdrawn
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APPLICANT RESPONDENT NUMBER COMMISSIONER RESULT

Turpin VM Black & White Distribution Pty Ltd 1142/1999 Gregor C Consent Order
Walton D Ideal Contractors 652/1999 Gregor C Discontinued
Walton RG Sheldon Panel & Paint 715/1999 Gregor C Consent Order
Whyte DO Euro Car Parts 1368/1999 Beech C Struck Out
Wigley W Walter Developments Pty Ltd 946/1999 Beech C Discontinued
Winzer AC Wesley College 1362/1999 Scott C Withdrawn

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hon. Attorney General

and

Western Australian Prison Officers Union of Workers

(No. C264 of 1998)

COMMISSIONER J F GREGOR.

18 October 1999.

Direction.
WHEREAS on 1 July 1999, the Commission made a Direc-
tion to extend a Direction made by it on 23 October 1998 in
Direction number C264 of 1998; and

WHEREAS the said Direction caused the Attorney General
to roster officers at Canning Vale Prison over a yearly cycle to
do seven shifts which would enable an officer to meet his ob-
ligations for pre-paid hours over a 12 month period. By the
Direction issued on the 12 March 1999, the trial period was
extended until the 30 June 1999; and

WHEREAS the Commission has heard the parties ex-parte
through a letter from Mr P J Stingemore, Secretary of the
Western Australian Prison Officers Union of Workers dated
24 September 1999 in which Mr Stingemore advised that the
parties consent to a further extension of the Direction on the
grounds that such extension would assist the parties to resolve
not only the remaining issues in the negotiations for an Enter-
prise Bargaining Agreement, but also the pre-paid hours
arrangements at Canning Vale Prison; and

WHEREAS the Commission has decided that the Direction
issued on the 12 March 1999 will be extended to operate until
31 December 1999;

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979 the Commission hereby
Directs—

1. THAT Direction No. C 264 of 1998 made on the
23 October 1998 be and is hereby extended until the
31 December 1999;

2. THAT the liberty provided in the Direction issued
on 23 October 1998 can be exercised by either party
on 48 hours notice.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers Union, West Australian
Branch, Industrial Union of Workers

and

BHP Iron Ore Ltd.

No. CR 200 of 1999.

COMMISSIONER P E SCOTT.

13 October 1999.

Reasons for Decision.
THE COMMISSIONER: This matter arises from an applica-
tion for a conference made pursuant to s.44 of the Industrial
Relations Act 1979 (“the Act”), filed with the Commission on
7 July 1999. Conciliation failed to resolve the matter and it
was referred for hearing and determination in the following
terms—

“The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (“the Union”) says that—

1. its member, Mr Ron Hicks, had a contractual enti-
tlement to be paid redundancy payments at the Level
2 pay rate; and

2. following that agreement being reached the Respond-
ent’s representative by way of his direct supervision
ceased Mr Hicks’ training activities.

The union seeks an order that Mr Hicks be paid redun-
dancy pay at the Level 2 rate of pay.
The BHP Iron Ore Ltd (“the Respondent”) denies that—

1. Mr Hicks had a contractual entitlement to be paid
redundancy payments at the Level 2 pay rate or that
any agreement whether verbal or written, had been
entered into to that effect; and

2. Mr Hicks’ training activities ceased following agree-
ment being reached between the Respondent and Mr
Hicks.

The Respondent says that the Commission is—
1. without jurisdiction to hear and determine the claim

made on behalf of Mr Hicks on the ground that it is
not an industrial matter as defined under the Indus-
trial Relations Act 1979; and

2. further, or in the alternative, without power to hear
and determine the claim made on behalf of Mr Hicks
on the ground that it involves an exercise of judicial
power.”

At the hearing of this matter, the Applicant confirmed that it
was asking the Commission to determine whether or not there
was an agreement entered into between Mr Hicks and the Re-
spondent for Mr Hicks to be paid his redundancy pay at the
Level 2 rate of pay. It was not asking the Commission to find
that as a matter of fairness Mr Hicks should be given an enti-
tlement that he does not already have. It relies on the agreement
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purportedly reached as the basis for an order of the Commis-
sion.

The Respondent says that the Commission has no power to
deal with this matter pursuant to s.44 of the Act. It says that
what is sought is the enforcement of a purported agreement,
which agreement it denies existed, and that this would require
the Commission to exercise judicial powers which are not avail-
able pursuant to s.44. The Respondent relies upon Crewe and
Sons Pty Ltd and Amalgamated Metal Workers and Shipwrights
Union of Western Australia (FB) (69 WAIG 2623 at 2628)
where the Full Bench said—

“A claim for payment based on matters of industrial policy
as distinct from matters of legal entitlement is clearly one
which might be dealt with under s.44.
A claim which arises clearly out of the contract of em-
ployment and the award is more likely to be a matter for
enforcement. Thus, a claim for wages due and payable by
an employer to an employee is a claim for the enforce-
ment of an existing right as is a claim for the enforcement
of a provision in an award.”

It also refers to the majority decision in Conti Sheffield Real
Estate and Denise Brailey (FB) (72 WAIG 1965 at 1969), where
the Full Bench says—

“In our opinion, an order for a set-off or an order upon a
counter claim, in these circumstances, would not be within
the power of the Commission. This is because it would
constitute the enforcement of alleged existing legal rights
which can only be the subject of the exercise of judicial
power, and is not conferred on the Commission in arbitral
proceedings by the Act or otherwise, except insofar as
such power is conferred in relation to a claim by an em-
ployee under s.29(b)(ii) (see Crewe and Sons Pty Ltd v
AMWSU 69 WAIG 2623 and Coles/Myer Ltd t/a K-Mart
Discount Stores v SDA (Appeal No 158 of 1992 (unre-
ported) dated 23 July 1992 (FB)).

Further it referred to the Full Bench of the Australian Indus-
trial Relations Commission in Australian Municipal,
Administrative, Clerical and Services Union and Qantas Air-
ways Limited (Print R2578). At paragraph 44, the Full Bench
notes—

“Although there is some doubt about the manner in which
the determination was to take effect, there is no doubt
that the Commissioner’s decision involved at its heart the
issue of whether Mr Humphreys was entitled to be ac-
corded preference in employment as an ASO. His
determination was an adjudication of a dispute about rights
and obligations arising solely from the operation of the
agreement on past events. As such it was an attempt to
exercise the judicial power of the Commonwealth. Ac-
cordingly the determination is invalid.”

The Applicant’s response is that there is no impediment to
the Commission exercising power pursuant to s.44. It says
that it is not asking for a determination of whether Mr Hicks is
entitled to payment pursuant to Level 2 by virtue of the enter-
prise bargaining agreement and accordingly is not seeking a
legal entitlement. Further, it says that it is not seeking an inter-
pretation and referred to paragraphs following those within
the decision in Crewe and Sons (op cit) in which the Full Bench
said—

“If the claim involves a determination of what is payable
in accordance with legal principle rather than what should
be ordered as a matter of equity, good conscience and the
substantial merits of the case, under s.26, then the matter
is more likely to be a matter of enforcement or interpreta-
tion.
S.44 should not be read down if the matter before it is a
dispute as such requiring arbitration proceeded by con-
ciliation. Interpretation of documents and awards is
permissible and indeed necessary in the course of that
process.”

(page 2628)

As the Applicant said in its opening submissions, this is a
deceptively simple matter. However, it is not simple in the
manner in which the Applicant claims it to be. In accordance
with Crewe and Sons (op cit) and the line of authorities deal-
ing with such matters, the Commission is not able to exercise

judicial powers to finally resolve a matter pursuant to s.44. A
claim such as this may be appropriately dealt with by the Com-
mission pursuant to an application made by Mr Hicks in person
allowable by s.29 of the Act. I made a particular point of clari-
fying with the Applicant that it was not seeking to have the
Commission create a right for Mr Hicks as a matter of equity
and was clearly told that the Applicant relies upon the agree-
ment which it says was reached and that is the only basis upon
which it relies. Accordingly, I conclude that what the Appli-
cant seeks, on behalf of Mr Hicks, is the enforcement of an
agreement which it says constituted part of his contract of
employment. In accordance with Crewe and Sons (op cit), such
an enforcement is not a matter appropriately dealt with pursu-
ant to s.44 and the application is to be dismissed on that basis.

If I am wrong with respect to the question of power to deal
with this matter then it is appropriate to deal with the merits of
the claim before the Commission. The history of this matter
and of Mr Hicks’ employment with the Respondent include
that Mr Hicks commenced employment with the Respondent
some 22 years ago. He undertook a number of levels of re-
sponsibility. He commenced as an ore handling equipment
operator (“OHEO”) and was progressively trained up to be-
come an OHEO instructor, which is the highest OHEO
classification.

In 1986, the Applicant was told that a position as instructor
was no longer required and he was offered the opportunity to
continue as a special operator. He rejected this, requesting that
he go back to the basic grade of OHEO. This occurred.

In 1991/92, a new structure of classifications was instituted.
Employees were given the option of remaining at their own
classification and not transferring over to the new classifica-
tion structure. The new structure provided for different levels
to be ascribed to employees according to whether or not they
had attained particular core and non-core skills for which they
could be trained during their employment. The Applicant opted
to remain on the old structure. This placed him half way be-
tween Level 1 and Level 2 of the new structure. The
Commission has heard evidence that in the time leading up to
the Applicant’s termination, of the 22 employees engaged on
“D Shift” (which was the shift on which the Applicant was
engaged) 3 were control room operators, which is the highest
level within the classification structure. Of the remaining 18,
other than the Applicant, 16 had achieved Level 4 and two
were going through training, being Messrs Drew and
Hopkinson. In a period of 15 months, Mr Drew progressed
from Level 1 to Level 3. Hopkinson had not wanted to do any
training and by about February 1999, after a period of 4 years,
Hopkinson obtained Level 3. It is said that Hopkinson had no
particular desire to undertake training because of other activi-
ties in which he was engaged.

The Applicant says that in February 1998, mainly because
of ridicule from members of his work group that he had not
undertaken the training, he decided to take on the training to
go to the new levels. Mr Ditchett’s evidence was that training
was undertaken subject to the work requirements and that there
are particular times of the year, including the Christmas pe-
riod, when annual leave is taken, or when the production
process requires it, that training is not available. By the end of
December 1998, Mr Hicks required approximately two shifts
of training to enable him to attain the skill for driving the wa-
ter truck, and two shifts of training to be able to operate the
automatic reclaimer. On completing these, Mr Hicks would
have qualified for Level 2. To complete his water truck driv-
ing component of the Level 2 skills he would need to bring his
C class drivers license to his supervisor for his supervisor to
photocopy and place on his file, then he could undertake the
two necessary shifts.

In early 1999, the Respondent had concluded negotiations
with Japanese buyers which resulted in a reduction in both the
price and the volume of sales of iron ore. It was resolved that
it was necessary to reduce the size of the workforce and a
programme of voluntary redundancies was put in place. The
process involved employees receiving a letter advising them
of the voluntary redundancy arrangements, and inviting them
to put forward an “Expression of Interest” in voluntary redun-
dancy. That letter included the expression of interest form and
an estimate of the redundancy payments that the particular
employee could anticipate at his/her current level. The
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employee would be paid out on a calculation based on the
existing level at the time of termination. The employee was to
nominate a date on which he or she wished to be made redun-
dant. The Respondent indicated that all wages employees who
put forward Expressions of Interest were actually offered re-
dundancy.

Mr Hicks received a letter which provided all of this detail
and the calculation of his benefits at his then OHEO rate of
pay which, as noted earlier, was between Levels 1 and 2 of the
new structure. Mr Hicks and Mr Ditchett discussed whether
Mr Hicks was interested in voluntary redundancy. Mr Hicks’
evidence was that he advised Mr Ditchett that he would be
interested in voluntary redundancy subject to a number of con-
ditions. He says that Mr Ditchett was unable to make any
decision, that he would have to take the issue to management
for a decision. Mr Ditchett’s evidence as to the three condi-
tions conflicts with Mr Hicks’ evidence. Mr Ditchett then
referred this matter to Lloyd Jones, the Operations Manager
who was to discuss it with senior management. The crux of
this matter is that Mr Hicks says that on 13 March 1999, Mr
Ditchett told him that the company had rejected certain of his
requests but that he would be offered his redundancy pay cal-
culated at the Level 2 rate of pay and two weeks pay per year
of service. Mr Hicks says that it was this discussion which
constituted an agreement that he would be entitled to a pay out
at Level 2. Mr Ditchett denies this. Mr Ditchett says that on
the same day as he had discussed the matter with Mr Jones, he
reported back to Mr Hicks that he had spoken to his manager
and that “he did not say yes and he did not say no” but that he
would get back to him. Mr Hicks asked him “is it looking ok”
and Mr Ditchett told him that it was “looking ok”.

Mr Hicks says that he was always willing and prepared to
undertake the training for Level 2 until his termination. He
says he submitted his expression of interest in voluntary re-
dundancy on the basis of the undertaking he had received from
Mr Ditchett that he would be paid at Level 2. His expression
of interest contains no reference to any agreement that he be
paid out his termination pay based on the Level 2 rate of pay.
Mr Ditchett says that Mr Hicks never discussed with him
whether or not he would put in an expression of interest.

Mr Hicks says that after he had submitted the expression of
interest, his training ceased and he was told that there were
other priorities. He believes that his training was no longer
available because there were other employees remaining in
the workforce who would continue to be trained. He also says
that he asked Mr Ditchett a number of times for confirmation
in writing of the agreement that he says was reached. He says
that he did this because from past experience in dealing with
the company, he had come to not trust what he had been told
until he had received confirmation in writing. Mr Ditchett de-
nies that Mr Hicks approached him a number times seeking
confirmation in writing. Mr Hicks also says that he approached
Lloyd Jones about a letter and that Mr Jones assured him that
he would have a letter to his supervisor within a couple of
days. Mr Jones’ evidence is that on 14 April 1999, Mr Hicks
approached him and asked him “how his Level 2 pay was com-
ing along?” He denies that there was any discussion about a
letter being provided to confirm that Mr Hicks would be paid
at Level 2. He said that he did not have an answer for Mr
Hicks but that he said that he would follow it up. On the basis
of this reminder, Mr Jones then met with the senior manage-
ment who had the authority to resolve it. It was resolved that
Mr Hicks would be treated no differently from any other em-
ployee and would be paid out at the level that he had attained
at the time of termination.

Mr Hicks says that on 16 May, although all other evidence
would indicate that it was 12 May 1999, he was called into Mr
Jones’ office where there was a discussion about his being
paid at Level 2. Mr Jones conveyed the company’s decision to
Mr Hicks. Mr Hicks told Mr Jones that he felt that he was
being discriminated against and that there had been an agree-
ment with Mr Ditchett that he would be paid at Level 2 and
that because he was not being trained, and there was no pros-
pect of him being made redundant at Level 2, he believed that
the agreement that he had with Mr Ditchett was being reneged
on by the company. Mr Jones says that he was concerned that
there had been some misunderstanding, as Mr Ditchett had
had no authority to come to any such agreement. The evidence
of both Mr Hicks and Mr Jones is that Mr Jones told Mr Hicks

that there were three options available to Mr Hicks—
1. That he could withdraw from voluntary redundancy

if he wished to;
2. The termination date could be extended beyond 1

July, the date which Mr Hicks had nominated as his
termination date, to allow his employment to con-
tinue until he had completed his training to enable
him to attain Level 2; or

3. The company would prioritise his training to enable
him to complete his Level 2 requirements prior to 1
July.

There is dispute between Mr Hicks and Mr Jones as to Mr
Hicks’ attitude. Mr Hicks says that he had an agreement, he
did not care what they said or did. He says that he did not
make that comment in the context of being prepared to recom-
mence training. However, he agreed that he and Jones shook
hands and he left the office following what had been an ami-
cable discussion. This is contrary to Mr Jones’s evidence. Mr
Jones says that it is his very clear recollection that after he put
these three options to Mr Hicks, Mr Hicks agreed to under-
take the training on a priority basis. He does not recall Mr
Hicks saying “you can do what you like”. He said that he put
forward the options because of the possibility that there may
have been some confusion. He says that on the basis that Mr
Hicks wished to retain 1 July as his departure date, they would
work at the training being completed by 1 July. He concurs
with Mr Hicks evidence that they shook hands and Mr Hicks
departed. He says that he made a file note immediately after
this discussion (Exhibit 12). On the basis of his understanding
of this discussion, Mr Jones then went to see the acting shift
supervisor, Brett Fitzgerald (who was in that position in Mr
Ditchett’s absence) and requested that Mr Hicks’ training be
recommenced and that Mr Fitzgerald was to arrange this. He
was not aware, nor does it appear that Mr Fitzgerald was aware,
that Mr Hicks was soon to go on 2 weeks previously approved
leave. In any event, there was still some six weeks of employ-
ment left for Mr Hicks before his departure date of 1 July.

On 24 May 1999, Mr Hicks lodged a grievance against Mr
Ditchett (Exhibit 6) saying that Mr Ditchett had agreed with
him that he should be paid out at Level 2 but then approached
him and told him that because he had signed the redundancy
package, his training would cease “although (he) was willing
to continue to train”.

One of the significant parts of Mr Hicks’ evidence is that he
says that when he went on the 2 weeks’ leave, he started to get
confused and stressed. He sought medical advice. He returned
to work on 28 May, 1999, while under medical attention. He
says that he asked Mr Ditchett if he could leave the site, stay
home and take leave up until 1 July so that he would not have
to return to work. Mr Ditchett told him to go home and ring
him on Monday and he would confirm Mr Hicks’ restart date.
On the Monday, Mr Hicks rang and was told by Mr Ditchett
that his leave would run out on 21 June and there would be 6
days unaccounted for before his termination date on 1 July.
Mr Hicks said that he wanted to leave then. He said that he
was under a great deal of stress. He told the Commission that
he had medical certificates in support of this. Mr Hicks re-
fused to return to work, and did not return prior to his
termination on 1 July 1999.

Mr Ditchett’s evidence of these events is that on 28 May, at
around 15 minutes prior to the start of the shift, Mr Hicks
approached him and said that he wanted to stay away for as
long as possible, he wanted to take all of his leave and depart
immediately. After attempting to defer the discussion, Mr
Ditchett suggested that he settle down, that if he left now he
could not achieve Level 2. However, Mr Hicks was adamant
that he was not staying. Mr Ditchett says that if he was deter-
mined to leave that day , that Mr Hicks should call him on
Monday and he would work out what annual leave Mr Hicks
had available to him, that he hoped that Mr Hicks would settle
down over the weekend. Mr Ditchett’s evidence is that he did
not approve of Mr Hicks going home, he tried to encourage
him to remain at work and complete his training but that Mr
Hicks was adamant that the was going home. He says that on
the following Monday, Mr Hicks called him, he told Mr Hicks
that he had calculated his leave but that he was going to be
short by a few days. He says the he urged Mr Hicks to come
back and also to bring his C class driver’s licence and they
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would arrange for the remainder of his training. Mr Hicks said
that he was not coming back. Mr Ditchett says he told Mr
Hicks that he was acting in haste and that he should come
back for one block of shifts to cover the short period of days
which were not covered by annual leave and do his training
that would get him Level 2. He says that Mr Hicks agreed to
return on 5 June for the next night shift and would bring his
driver’s license. Mr Ditchett told him that if he was not work-
ing on the reclaimer, he would be working on the water truck,
and Mr Hicks agreed to this.

However, Mr Hicks did not return. Mr Ditchett gave evi-
dence that he asked Mr Hopkinson, a fellow employee of Mr
Hicks who was representing Mr Hicks in respect of the griev-
ance, to speak to Mr Hicks and urge him to return. Mr Ditchett
says that Mr Hopkinson said that he made his best efforts but
could not get Mr Hicks to agree to come back. Mr Ditchett
had no further involvement with Mr Hicks.

When Mr Jones became aware that Mr Hicks had not re-
turned to work as arranged, on 11 June, he wrote to Mr Hicks
advising him that his current leave of absence was without
approval and that he was required to return to work at the
commencement of the shift panel on 13 June 1999. He says
that he noted that Mr Hicks had applied for annual leave but
he had been advised by Mr Ditchett that his application had
been rejected. He repeated the reasons for this rejection as
being “the company has given an undertaking, and you have
agreed (in discussion with myself on 12/5/99), that training
will be provided to enable you to attain the skills required for
a Level 2 mine worker status prior to you leaving the com-
pany in July as part of the Voluntary Redundancy Agreement.
The fact that you have absented yourself from work without
approval, is denying the company the ability to complete its
undertaking to you. Upon your return and completion of train-
ing, any request for leave by yourself will be approved by the
company.” He was advised that his failure to return would
result in him not obtaining Level 2 and as a consequence would
be paid out at OHEO Grade 1.

Mr Hicks’ evidence is that by this time, he was under such
stress that he did not even read this letter. He says he did not
return to work, that this was a combination of the decisions of
the company over a number of years and the way in which
they had dealt with him. He says that he was told by his doctor
to have no further contact with the company for his own well
being. He says that he was unstable and had to take heavy
medication. “Emotionally I could not go and do or say any-
thing from 28 May”. His employment terminated on 1 July
1999.

I have considered all of the evidence in this matter and I
note that the Applicant bears the onus of proving, on the bal-
ance of probabilities, that he had an agreement with the
Respondent. If there was any agreement between himself and
Mr Ditchett, on behalf of the company, it is clear that Mr
Ditchett had no authority to make any such agreement. In any
event, I find it unlikely that Mr Ditchett would have come to
any agreement with Mr Hicks which was contrary to the com-
pany’s policy and which could have had significant
precedent—creating ramifications which would have been
quite adverse for the company. Further when Mr Hicks, in the
middle of May 1999, complained to Mr Jones about having
reached an agreement which was reneged upon, Lloyd gave
him three options, the third of which would have enabled the
terms of the alleged agreement to have been met, being that he
maintain his termination date of 1 July 1999 and that the com-
pany would prioritise his training. It is unreasonable and
unrealistic for Mr Hicks to say that he expected that the agree-
ment would then be met without his having to complete 4 shifts
of training, when Mr Hicks’ evidence was that when the al-
leged agreement was reached, he was quite happy to undertake
the training and understood that it was appropriate for him to
undertake that training to achieve Level 2. The difficulty arose
in that his training ceased for a period of time. What Mr Jones
was proposing to do was facilitate his being trained and achiev-
ing Level 2 by 1 July 1999. Mr Hicks’ expectation appears to
have been that because his training had ceased, the Respond-
ent would provide him with the Level 2 pay out without his
having to undertake the training. By his own evidence, the
Applicant then became confused and under stress. He refused
to return to work to undertake the training.

I conclude that the Respondent has not acted unreasonably
or unfairly in this matter. It has attempted, where there was
clearly some confusion in Mr Hicks’mind, to provide Mr Hicks
with an opportunity to complete his training in accordance
with any agreement which he thought had been reached, to
enable him to finish at Level 2. He appears to have become so
obsessed with some breach of faith that he has cut off his nose
to spite his face in that he has refused to undertake the neces-
sary training which would have been quite easily achieved by
him over four shifts in a period of a few weeks. I note that a
period of leave had been approved for him but that would still
have allowed him a number of days in which to conclude his
training. I am not satisfied that the Respondent has any re-
sponsibility for the state Mr Hicks got into whereby he felt
that he was unable to return to work at all. The company has
acted reasonably towards him in trying to overcome some con-
fusion and address his concern in a more than reasonable
fashion to his benefit. There was no benefit to the company in
making additional efforts to train him as a priority before his
departure. Furthermore, it would cost the company more in
the redundancy payments. It is quite clear that any failure in
this matter was a failure by Mr Hicks to act reasonably in the
circumstances of a reasonable offer which was to his benefit,
and not to his employer’s benefit.

Accordingly, notwithstanding that I have previously found
that there is no power in the Commission to deal with this
matter pursuant to s.44 of the Act, I conclude that even if there
were power, and even if there had been an agreement in the
terms which Mr Hicks says there was, that the Respondent
provided Mr Hicks with an opportunity for that agreement to
be met and he refused to participate. There was nothing
further the company could or should have done.

Appearances: Mr M Llewellyn appeared on behalf of the
Applicant

Mr S Woodbury (of Counsel) appeared on behalf of the
Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers Union , West Australian
Branch, Industrial Union of Workers

and

BHP Iron Ore Ltd.

No. CR 200 of 1999.

COMMISSIONER P E SCOTT.

13 October 1999.

Order.

HAVING heard Mr M Llewellyn on behalf of the Applicant
and Mr S Woodbury (of Counsel) on behalf of the Respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—

THAT this matter be, and is hereby dismissed.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing

and Kindred Industries Union of Workers, Western
Australian Branch and Others

and
John Holland Construction and Engineering Pty Ltd

and Others.
No. CR 119 of 1998.

COMMISSIONER A.R. BEECH.
12 October 1999.

Reasons for Decision.
(Application For Dismissal Pursuant to Section 27 (1)(a))

The matter referred for hearing and determination on 30 July
1998 was a claim by the applicant unions that the Agreement
Incentive Payment provided for in the Hot Briquetted Iron
Project Agreement was wrongly deducted for the week end-
ing 28 March 1998. The respondents objected to and opposed
the claim. The matter was set down for hearing on 10 Septem-
ber 1998 but adjourned with the agreement of the parties. On
that day, both parties agreed that there was insufficient time to
deal with all of the issues which needed to be raised and the
parties agreed that the matter would again be adjourned into
conference. The Commission understood that the unions would
consider the manner in which this claim is to be pursued be-
fore the Commission given the provision within the enterprise
bargaining agreement for disputes concerning the Agreement
Incentive Payment to be dealt with by the Commission and
the potential conflict between this provision and the require-
ments of the Occupational, Safety and Health Act 1984. The
matter then awaited the advice of the union regarding the
relisting of this matter. When, by 25 May 1999, the applicant
unions had not requested that the matter be listed, the Com-
mission wrote to the unions requesting the unions to advise
within 10 days whether or not the matter is to proceed or
whether an order can issue discontinuing the application. The
AFMEPKIU, on behalf of the unions, replied to the Commis-
sion on 9 June requesting that the matter be listed for hearing.
The unions’ position was later confirmed in a facsimile letter
dated 1 July 1999. It indicated that “the delay in the prepara-
tion of the case was due to the union collating statements from
employees and ex-employees who were on site at the time of
the incident”. The Commission then set the matter down for
hearing on 16 September 1999.

On 21 July 1999 Mr Mitsopoulos, acting on behalf of the
respondent employers, wrote to the Commission expressing
their concerns that the matter had been listed for hearing given
the lapse of time from the incident in March 1998 which lead
to the application to the Commission. The respondents noted
that conference proceedings were first held on 30 April 1998
and that a series of adjournments have occurred as set out ear-
lier in these Reasons for Decision. The respondents advise
that to now list the matter would prejudice the employers. The
respondents have long completed their contracts on the project
which is now completed and there are no longer any commer-
cial relationships between the respondents and their clients.
Furthermore, 3 of the respondents’ proposed witnesses at the
time have moved on either interstate or to other employment
and are “highly unlikely” to be available to attend the pro-
ceedings. The respondents seek a decision from the
Commission that the matter should not proceed claiming that
the unions without good cause have made no effort for a lengthy
period of time to seek the relisting of the application.

The Commission of its own motion then informed the par-
ties that rather than proceeding with the hearing of the matter
on the date set down, the Commission would meet the parties
in chambers to discuss the respondents’ application. At that
meeting, the Commission allowed Mr Mitsopoulos to put fur-
ther submissions in support of his application. While the unions’
indicated opposition in principle to the respondents’ applica-
tion they requested a further opportunity to provide written
submissions in opposition to the respondents’ request. The
Commission required the unions to provide any written sub-
missions opposing the employers’ application within 14 days
of the date of the meeting. No submissions have been received.

It is well known that matters before the Commission are to
be dealt with expeditiously. That is certainly the case in rela-
tion to claims of unfair dismissal and equally in relation to
claims for denied contractual benefits. While the claim before
the Commission is not in form an application for denied con-
tractual benefits it is, in effect, a claim by the unions that their
members were denied the Agreement Incentive Payment pre-
scribed as part of their contract of employment for the day or
days in question. There is no reason why such a claim should
not be regarded as needing to be dealt with expedition in the
manner of industrial disputes generally which are brought to
the Commission.

The points made by Mr Mitsopoulos on behalf of the re-
spondents have considerable substance. The events about which
the claim is concerned occurred in March 1998, a period now
some 18 months ago. Whilst I am prepared to recognise that
the unions have been faced with some logistical difficulties in
pursuing the claim, it is also true to say that the unions’ claim
raises an issue regarding the jurisdiction of the Commission
to deal with it and which was the cause of the matter being
adjourned on a number of occasions. Be that as it may, time
has now passed in such a way that, as Mr Mitsopoulos points
out, the contractual relationships between the respondents have
been completed. Significantly, persons who would ordinarily
have given evidence are now no longer as available to the
respondents as they would have been if the hearing had pro-
ceeded promptly. Indeed, some of the respondents’ witnesses
may not be available at all.

It is a matter of some substance to dismiss an application
prior to the hearing of the merits of the matter. It is a power
which the Commission has which should be exercised with
some caution. In this case, I find that the respondents have
demonstrated that an order should issue dismissing the appli-
cation as it is no longer in the public interest for it to proceed.
Given that the project has long since completed and the re-
spondents’ employees have gone their separate and different
ways, I am of the opinion that it is not necessary or desirable
in the public interest for this application to continue. For that
reason, an order now issues which dismisses the application.

Appearances: Mr G. Sturman and with him Mr J. Ferguson
and later

Mr G. Giffard on behalf of the applicant unions.
Mr C. Mitsopoulos on behalf of the respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers, Western

Australian Branch and Others

and

John Holland Construction and Engineering Pty Ltd
and Others.

No. CR 119 of 1998.

12 October 1999.

Order.
HAVING HEARD Mr G. Sturman and with him Mr J.
Ferguson and later Mr G. Giffard on behalf of the applicant
unions and Mr C. Mitsopoulos on behalf of the respondents,
the Commission, pursuant to the powers conferred on it under
s.27(1)(a) of the Industrial Relations Act, 1979, hereby
orders:

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forest Products, Furnishing and Allied Industries Union
of Workers, WA

and

Wesfi Pty Ltd.
No. CR 95 of 1999.

COMMISSIONER S J KENNER.
20 October 1999.

Reasons for Decision.
THE COMMISSIONER: This is a matter referred pursuant to
s 44(9) of the Industrial Relations Act 1979 (“the Act”) by
which the applicant alleges that its member, Mr Bradley
Denton, was unfairly dismissed on or about 12 March 1999
by the respondent. The applicant seeks an order from the Com-
mission that the respondent reinstate Mr Denton or alternatively
that he receive financial compensation. The respondent op-
poses the application and the order sought.

Background
The respondent employed Mr Denton as a dispatch hand

and he commenced employment on 28 May 1990. The em-
ployment came to an end on 12 March 1999. The issue giving
rise to the present application relates to allegations by the re-
spondent that Mr Denton had been absenting himself from the
workplace without authority or for proper reason. Apparently,
there had been in the past in the dispatch section of the re-
spondent, a system known as “job and knock”, by which
employees would be able to leave work early, on the basis that
the employees had completed their days’ work. The employ-
ees would be paid for a full working day, despite not having
been in attendance for the duration of the working day. This
system was put in place to encourage employees to complete
the required work as soon as possible, in order to turn around
the respondent’s products through the dispatch department as
quickly as possible. It was common ground that the “job and
knock” system had ceased some considerable time prior to the
dismissal of Mr Denton.

Evidence
As to the circumstances leading up to his dismissal, Mr

Denton gave evidence that after the “job and knock” system
had ceased, he did continue to leave the respondent’s work
site without clocking off. He said that he did this in what he
described as periods of “down time”, provided his work had
been done. He said that he was allowed to “duck off” (as he
put it) to attend to other business. Mr Denton testified that he
did not seek the respondent’s permission to do this on these
occasions. It was Mr Denton’s evidence that this was a normal
practice and had been for a considerable period of time. In or
about December 1998, Mr Denton said that he was spoken to
by Mr Custers, the respondent’s team leader responsible for
this part of the respondent’s operations. He said that Mr Custers
told him that he believed that Mr Denton was leaving site and
getting paid for not working. Mr Denton said that he was told
by Mr Custers to not leave the site and that he should “knock
it on the head”, as he described it. Mr Denton further testified
that Mr Custers told him that if he needed to leave the site, he
needed the supervisor’s permission.

Thereafter, Mr Denton said that if he did wish to leave site
he obtained the permission of his supervisor, as he was re-
quired to. Whilst Mr Denton was not specific as to the
“business” that he would attend to off site, he did concede in
cross-examination, that on occasions his wife collected him
from the respondent’s premises and he went home for lunch,
during which he would sometimes watch football. He said that
this may have entailed an hour or two away from the workplace,
and he would return to clock off.

On or about 24 February 1999, Mr Denton said that he had
occasion to leave the site for personal purposes and asked his
supervisor whether he could. This was apparently at approxi-
mately 12.30pm to 1.00pm on Mr Denton evidence. He said
that Mr Love, whom he regarded as a supervisor, gave him
permission to leave the site on this occasion. Subsequently, on
or about 3 March 1999, Mr Custers spoke to Mr Denton and
advised him that he had become aware that Mr Denton had

left site, not returned and someone had clocked him out. This
was referring to the absence of 24 February 1999. Mr Denton
said that he was non-committal with Mr Custers, and con-
ceded that he may have misled Mr Custers by saying that he
would give him the name of the person who clocked him out.
His evidence was that he said this to Mr Custers because he
was upset with the way in which Mr Custers had approached
him about this matter.

There was a subsequent discussion between Mr Denton, Mr
Custers and Ms Selman, the respondent’s human resources
manager, in which the matter was discussed further. Both Mr
Custers and Ms Selman advised Mr Denton that they would
speak to Mr Love as to what occurred on 24 February 1999.

Subsequently, a meeting took place between Mr Denton and
Mr Trim, the respondent’s operations manager. As a result of
Mr Trim’s inquiries, and his discussions with Mr Denton, in
which Mr Trim requested an explanation for Mr Denton’s con-
duct, Mr Denton’s employment was terminated. Notably, Mr
Denton conceded that on the occasion in question on 24 Feb-
ruary, he was off the site for at least three hours.

Mr Mangano was called by the applicant to give evidence.
He had been an employee of the respondent between 1990 and
1999, the latter two years in the dispatch area in which Mr
Denton worked. He testified that whilst employed by the re-
spondent in the dispatch area, he had left site to attend to
personal business, with the permission of his supervisor. The
examples that Mr Mangano gave included business such as
the purchase of a house. Mr Mangano said that he regarded
Mr Love as a supervisor, along with other supervisors in the
respondent’s dispatch area. He also said that on 24 February
1999 he was present when Mr Denton told Mr Love that he
was going off site. In terms of the time spent, Mr Mangano
said that on the occasions that he went off site, he would be
away for up to approximately one to one and quarter hours,
depending upon the business that he had to attend to. His evi-
dence was that travel to and from the local township was
approximately 30 minutes.

The applicant also called Mr Greminger. He was a current
employee of the respondent and had been working in the dis-
patch department for approximately four years. He said that
on occasions, along with other employees of the respondent,
he had left the site to attend to personal business. He gave
examples when he needed to leave the site because his wife
had locked the keys to their car and house inside each. He said
that on these occasions, he might have been off site for be-
tween 45 minutes and one hour.

The case for the respondent was that Mr Denton had, by
reason of his conduct, abused the trust placed in him by breach-
ing the respondent’s practice as to leaving site during working
hours. The respondent submitted that Mr Custers had previ-
ously counselled the applicant in December 1998, as to leaving
site. It was the respondent’s case, that the Mr Denton had “over
stepped the mark” with his conduct, and his dismissal was
justified in all the circumstances.

Mr Custers gave evidence that the respondent had employed
him as the particleboard team leader for approximately four
years. On or about 7 December 1998, he said that he spoke to
Mr Denton and counselled him to the effect that if he left site
he must inform the supervisor. He also told Mr Denton that if
he became aware that, as he suspected, Mr Denton had some-
one else clock him out, he would be instantly dismissed for
fraud on the company. On 3 March 1999, Mr Custers spoke to
Mr Denton again. He put it to him that supervisors had ad-
vised him that Mr Denton had been the leaving site without
authority. Mr Custers put it to Mr Denton that someone else
had clocked him out on 24 February 1999. Mr Custers said
that Mr Denton did not deny this when he spoke with him. A
further meeting took place on or about 11 March 1999. This
was between Mr Custers, Ms Selman and Mr Denton. At this
meeting, Mr Denton referred to the past practice of employees
going off site with the supervisor’s permission, without clock-
ing off. Mr Denton in this meeting, told Mr Custers that no
one had clocked him out on 24 February1999. I pause to ob-
serve that this was the first time that Mr Denton had respondent
positively to Mr Custers on this issue. Subsequently, on or
about 12 March 1999, further meetings took place involving
Mr Denton, Mr Custers, Ms Selman, Mr Trim and Mr Love.
During these meetings, Mr Denton was told that his conduct
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was not acceptable and that he was to inform his supervisor if
he left site to attend to personal business.

The respondent called Mr Love. He said that on the date of
the incident on 24 February1999, he recalled that Mr Denton
told him that he was going off site. Whilst Mr Love testified
that he was primarily engaged in the technical quality control
area, he did concede that employees may have seen him as a
supervisor. Apart from this, Mr Love was unable to recall much
about the incident on 24 February 1999.

Mr Trim had been the respondent’s operations manager since
in or about June 1997 and had been employed by the respond-
ent since in or about August 1996. He said that on 12 March
1999, Mr Custers contacted him in relation to the recommended
dismissal of an employee. To appraise himself of the situa-
tion, Mr Trim engaged in discussions with Mr Love, Mr Custers
and Mr Reid, one of the respondent’s supervisors, in relation
to Mr Denton’s conduct. During the course of his discussions
with Mr Love, Mr Love disputed Mr Denton’s assertion that
he had granted Mr Denton permission to leave the site. Mr
Love told Mr Trim that all Mr Denton had said to him was that
he was going to leave site, not request permission. According
to Mr Love, there was no request from Mr Denton or any rea-
son advanced for wanting to leave the site.

During his interview with Mr Denton, Mr Trim accepted
that Mr Denton had been under the impression that he had
permission to leave site on 24 February 1999, based on his
discussion with Mr Love. Mr Denton told him that no one had
clocked him out and that he returned to the site at approxi-
mately 4.30pm to 4.45pm. Mr Denton told Mr Trim that other
employees that also left site with the supervisor’s permission.
Mr Trim testified that he told Mr Denton that according to his
understanding of the past practice, it was acceptable for em-
ployees to leave site for a short period to attend to personal
business without clocking off, as long as they sought and ob-
tained the permission of their supervisor. Mr Trim gave
evidence that the prime reason he was concerned about Mr
Denton’s conduct, was that he had been off site from any-
where between three and five hours, to attend lunch with his
girlfriend. Thus it was both the length of the period off site
and the reason for it. He asked Mr Denton for specific exam-
ples of where employees had gone off site for such an extended
period of time for such a purpose. Mr Trim’s evidence was
that Mr Denton could provide no examples of such conduct.

Mr Trim said that from the discussions with Mr Reid, Mr
Custers and Mr Love he confirmed that there had been a past
practice where employees could go off site for short period to
attend to personal business, as long as the employees sought
and obtained the permission of their supervisor. Examples of
such absences from site included employees attending to bank-
ing matters associated with the purchase of a house, going to
the doctor or attending to sick children. Mr Trim concluded
that the purpose for Mr Denton being off site was unaccept-
able, given the past practice of establishing the need to attend
to necessary business. From his discussions, Mr Trim said that
he established that on occasions when employees were per-
mitted to leave the site to attend to personal business, the
maximum period of absence from site was approximately one
and a half hours. He said that by his conduct, he was very
concerned that Mr Denton had been deceitful to the respond-
ent. Mr Trim also formed the view that Mr Denton had been
employed for long enough to know what was reasonable be-
haviour in the circumstances.

In terms of any mitigating circumstances, Mr Trim said that
he also asked Denton whether there were any problems in his
personal life that may have contributed to the need to leave
the site for an extended period. Mr Denton indicated that there
were no such difficulties. In consideration of all these matters,
Mr Trim decided that the only appropriate response in the cir-
cumstances was termination of employment. He considered
that the previous warning given to Mr Denton by Mr Custers,
as to leaving site without permission, was relevant to his deci-
sion to dismiss.

I pause to observe that tendered in evidence as exhibits R1,
R2, and R3, were various employee handbooks published by
the respondent. These documents referred to the requirement
for employees to clock off when leaving site and to advise a
supervisor upon leaving and upon returning to site. By these
handbooks, the respondent sought to establish that Mr Denton
had contravened his obligations under the employee handbooks.

However, the past practice of supervisors letting employees
attend personal business off site, without clocking on and off,
must detract from the significant of these documents.

Also called by the respondent, was Ms Karen Denton, Mr
Denton’s estranged wife. She gave evidence that she and Mr
Denton had separated in or about August 1998 and that the
separation was somewhat acrimonious. When asked in evi-
dence in-chief whether she had anything to gain by testifying
in this matter, (in response to a witness summons) she said
that she had nothing to gain in the event that Mr Denton’s
claim was unsuccessful, and would potentially gain financially
if his claim was successful.

Ms Denton gave evidence as to Mr Denton’s conduct in leav-
ing the respondent’s work site. She testified that Mr Denton
would return home on Saturdays and Sundays most of the time.
She said that Mr Denton would stay at home for lunch and
watch entire football matches on television, when he was sup-
posed to be at work. She said that if her mother was cooking a
meal, Mr Denton would often stay for the meal and not return
to work at all. In terms of Mr Denton’s conduct in this regard,
I extract the following from the transcript of proceedings dur-
ing Ms Denton’s evidence—

“MR BORLASE: Okay. Now, during the course of 1998
were there any times when you were aware that Bradley
Denton came home during the periods of time that he
should have been at work?— Yes.
What occasions were those?— Brad would always come
home on the weekend—Saturday and Sunday—all the
time— most of the time.
Okay. And what sort of times would he come home?— He
would have probably came home—- every Eagles footy
game he’d be with me, and if Mum was cooking a Webber,
he wouldn’t go back.
Were there any times—how would Mr Denton get home?—
He would either—he’d either ride his bike to work and
ride home, get in his Landy and come home, or I’d go
and pick him up.
Now, on the occasions when you picked him up, how did
Mr Denton behave?— We’d have to—I’d either pick him
up from the house up the road from where he’d parked
his car—
Was that on the site of Wesfi?— It was on the site of Wesfi,
or I’d pick him up at the Landy. We would leave, go home.
He’d stay. We’d watch footy. I’d take him back. He’d duck
sometimes to get into Wesfi, or he would just tell me where
to go, where he clocked off, where to park the car so he
could get out and clock off.
Okay. On those occasions when he came home, how long
would he be at home?— Probably the whole of the foot-
ball game and, like I said, if Mum cooked a Webber, he’d
stay for tea.
What were some of the times that you would take him
back to work?— 6 o’clock or after, any time after, and I
wouldn’t exactly drop him off where I picked him up.
Now, can you remember approximately how many times
this might have occurred?— All the time. Every weekend
he was at home more than he was at work, all the time.
Okay. Did you ever raise it with Bradley whether you
were concerned about this or not?— I raised it all the
time with Brad, but Brad was a person that did what Brad
wanted to do, “Shut up, you. I’ll do what I want to do.
Everything will be all right.”

Ms Denton also gave evidence about Mr Denton bringing
home amounts of melamine board from the respondent’s plant.
She said that Mr Denton stored this in the shed at their house.
She further testified that Mr Denton told her that he had stolen
this melamine board from the respondent. I pause to observe
that Mr Denton was recalled to give evidence on this issue and
he denied the allegation that the melamine board was stolen.
The respondent led no other evidence as to this issue.

Mr Reid was a supervisor with the respondent and had been
employed for many years. He was during the week one of Mr
Denton’s immediate supervisors.  He gave evidence that he
had granted Mr Denton permission to leave site without clock-
ing off to attend to his children but this was for a limited period.
He had never granted Mr Denton permission to leave site to
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have lunch. Mr Reid also gave an example where employees
could leave site to get lunch if they missed the regular lunch
van. He said this did not happen very often.

Issues and Findings
The central issue in this case is the conduct of Mr Denton,

as against what may be regarded loosely as an informal prac-
tice, at the discretion of the supervisor, in relation to employees
leaving the respondent’s site.

The principles applicable to determining matters such as these
are well established. It is trite to observe that an employer has
a legal right to terminate an employee’s contract of employ-
ment and the employee has the right to also terminate the
contract. The test is whether the right of the employer has
been exercised so harshly or oppressively as to constitute an
abuse of that right: Miles v Federated Miscellaneous Workers
Union of Australia, Industrial Union of Workers, Western Aus-
tralian Branch (1985) 65 WAIG 385; North West County
Council v Dunn (1971) 126 CLR 247 at 262. Put another way,
did the employee “receive less than a fair deal”: Re Loty and
Holloway v The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers [1971] AR (NSW) 95 at
99.

In considering a claim such as the present, it is not for the
Commission to assume the managerial chair, but to review the
dismissal objectively and consistent with the Commission’s
duty pursuant to s 26(1)(a) and (c) of the Act: North West
County Council (supra); Re Barrett and Women’s Hospital,
Crown Street [1947] AR (NSW) 565 at 566-567. Additionally,
a dismissal must be viewed in the context of the practical sphere
of employer and employee relations and the relevant statutory
provisions applied in a commonsense way: Gibson v Bosmac
(1995) 60 IR 1; Salvachandran v Peteron Plastics (1995) 62
IR 371. This involves consideration of the dismissal, not only
from the viewpoint of the employee: Sangwin v Imogin (1996)
40 AILR 3-388.

Furthermore, there is always a difficulty in cases such as
this, in which a practice has developed in the workplace, the
boundaries of which have not been clearly articulated. It is
often a case of degree, as to whether or not someone has crossed
the point between reasonable and unreasonable conduct.

Despite the terms of exhibits R1, R2 and R3, I find that
employees of the respondent have left site without clocking
off, at the discretion of their supervisor. Therefore, the policy
documents must be seen in this context and the respondent
cannot simply rely upon these policies in this matter.

In terms of the evidence as to what has occurred in the past,
it is significant that employees have left site to attend legiti-
mate personal business. Examples cited on the evidence
included attending to banking matters associated with the pur-
chase of a house; attending to a legitimate domestic problem
or, as in Mr Reid’s evidence, employees leaving site because
an employee missed the regular lunch van service. It was very
clear on the evidence, that except for Mr Denton, extended
absences from site for up to several hours to watch football at
home, would not be one of these legitimate reasons. In my
view, this would be self evidently so.

I also find that the lines of supervision in the respondent’s
operations were not entirely clear, and I accept that Mr Love
was seen to have had the authority to approve an employee
leaving the site, in the appropriate circumstances. Accordingly,
I also except on this basis, that on 24 February 1999, Mr Denton
considered that he had authority to leave the site, having spo-
ken to Mr Love. I note on the evidence however, and I find,
that Mr Denton did not request Mr Love’s permission to leave
the site and give him the reason for so doing, rather he told
him that the was leaving site. I note also that Mr Trim, in the
investigation and interview with Mr Denton as to his conduct,
accepted that Mr Denton considered that he had permission to
leave the site, having spoken to Mr Love.

In this case, the questions arising are the duration of Mr
Denton absence from site and the purpose for which he was
absent, in the context of the past practice as it applied at the
respondent’s operations. As I have already observed, on the
evidence, it appears that employees had been allowed, with
their supervisor’s approval, to attend to legitimate personal
business for periods that range up to approximately one and a
half hours away from site.

I refer to the evidence of Ms Denton. The applicant submit-
ted that Ms Denton’s evidence should not be relied upon, as
she was not an impartial witness. I do not accept that submis-
sion. I found her evidence to be very convincing and I have no
reason to doubt it. I have no doubt that Mr Denton absented
himself from the workplace for the reasons that Ms Denton
outlined, and as frequently and over the periods as she said in
her evidence. Moreover, from her evidence, I am also satis-
fied that Mr Denton attempted to conceal his activities from
the respondent. I have no doubt from her evidence, that Mr
Denton repeatedly went off site for extended periods of time
to lunch at his home and to watch football matches. All this
was done at the respondent’s expense. In my view, this could
not be said to be a legitimate private purpose for leaving site.
Certainly on the evidence, this was inconsistent with what other
employees understood to be the accepted practice. I have no
doubt that Mr Denton, over an extended period of time, abused
the privilege that employees enjoyed at the respondent, in be-
ing able to leave the site without clocking off, to attend to
legitimate personal business, with the permission of their su-
pervisor.

Also, in my view, the respondent was able to rely upon the
evidence of Ms Denton as a form of after acquired knowledge
in this case. Her evidence as to Mr Denton’s conduct was di-
rectly connected to Mr Denton misconduct and the reason for
his dismissal. Furthermore, I have no doubt that Mr Denton
did take steps, as Ms Denton said in her evidence, to conceal
his conduct from the respondent.

Whilst this evidence falls into the category of after acquired
knowledge, in that it did not come to the attention of the re-
spondent until after Mr Denton’s dismissal, I am prepared to
accept this evidence. I recently set out the relevant principles
in relation to the use by an employer of after acquired knowl-
edge in Hoogland v NL Tucker & Associates Pty Ltd
(unreported WAIRC, 5 October 1999) in particular at 8-13. I
need not repeat what I said in that case and I adopt and apply
it for the purposes of this matter.

In my opinion, Mr Denton’s conduct on 24 February 1999,
and on all the previous occasions of absences from site, as
outlined in Ms Denton evidence, went well beyond the bounds
of reasonableness. In my view, Mr Denton clearly breached
the trust placed in him by the respondent. It was common
ground that Mr Denton worked in a largely supervised capac-
ity. This is all the more relevant to his course of conduct. In
my opinion, this conduct, occurring as it did over an extended
period of time, constituted an abrogation by Mr Denton of his
obligations to his employer, sufficient to warrant dismissal for
misconduct. In this regard, the applicant submitted that the
Commission should find that by its conduct, the respondent
had condoned Mr Denton’s behaviour in the workplace. I re-
ject that submission. The doctrine of condonation, in cases of
misconduct, applies in circumstances where an employer, with
the full knowledge of conduct amounting to misconduct, fails
to exercise the contractual right to dismiss and elects to treat
the contract as ongoing: Australasian Transport Officers’ As-
sociation v Department of Motor Transport 25 IR 235 at 244
per Macken J. In this case, the doctrine of condonation does
not apply because, as I have found, Mr Denton engaged in
conduct that was not fully known to the employer, on all of the
evidence.

As to the melamine board issue, the evidence is inconclu-
sive on this matter and I make no findings about it.

I am satisfied that prior to termination, Mr Denton was given
a fair and reasonable hearing by the respondent and an oppor-
tunity to put to the respondent any explanation or mitigating
circumstances in relation to his conduct. In all the circum-
stances, I am far from satisfied that in this case the respondent
has abused its right to terminate the employment, as a matter
of equity and good conscience.

Accordingly, I dismiss the application.
Appearances: Mr M Llewellyn appeared on behalf of the

applicant.
Mr M Borlase as agent appeared on behalf of the respond-

ent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forest Products, Furnishing and Allied Industries Union
of Workers, WA

and

Wesfi Pty Ltd.
No. CR 95 of 1999.

COMMISSIONER S J KENNER.
20 October 1999.

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr M Borlase as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’
Association of Western Australia, Industrial

Union of Workers

and

Sisters of Mercy Perth (Amalgamated)
and Another.

No. CR 167 of 1998.

COMMISSIONER P E SCOTT.

19 October 1999.

Reasons for Decision.
THE COMMISSIONER: The matter referred for hearing
and determination as set out in the Schedule attached to the
Memorandum of Matters for Hearing and Determination is—

“The union’s member, Mrs Beryl Byrne has been em-
ployed by Mercedes College for approximately 26 years
as a Physical Education teacher. Mrs Byrne is employed
pursuant to the Independent Schools Teachers’ Award
1979. For the period 1988 to 1997 Mrs Byrne was em-
ployed in the classification of Head of Department—
Physical Education. This was a promotional position.
The parties are in dispute in relation to the level of the
promotional position and the corresponding allowance for
that promotional position for the period between 1991
and 1996. Mrs Byrne was paid the allowance at the Level
4 Category A School during that period. The union claims
that Mrs Byrne should have been paid the allowance at
Level 1, Category A School.
The union seeks an Order in the following terms—

That the promotional level assigned to Mrs B. Byrne
in her capacity as Head of Department of Physical
Education shall be a level 1 promotion position (but
in any event no less than level 2) as prescribed under
the Independent Schools Teachers’ Award 1976.
The allowance prescribed for this position to be
effective from the 20th February 1991.

The employer objects to and opposes the claim.”
On 22 September 1999, the Commission convened a hear-

ing for the purpose for dealing with an issue of jurisdiction
raised by the Respondent. The Respondent says that the mat-
ter to be heard and determined involves the enforcement of
the Award and is a matter which is the exclusive jurisdiction
of the Industrial Magistrate pursuant to s.83 of the Industrial
Relations Act 1979 (“the Act”). The Applicant says that the
matter involves reading of the provisions contained within the

Award which are unambiguous and that this would enable the
Commission to come to a decision as to Mrs Byrne’s appro-
priate classification. It says that this does not constitute the
enforcement of existing rights but the creation of a new right.

The Commission’s powers and jurisdiction in respect of s.44
of the Act were dealt with by the Full Bench in Crewe and
Sons Pty Ltd and AMWSU (69 WAIG 2623) (“Crewe’s Case”).
In that case Commission’s judicial powers in interpreting
awards and its arbitral function and powers in dealing with
claims to create new entitlements was dealt with. The deci-
sion also deals with the question of enforcement proceedings
which are exclusively the domain of the Industrial Magistrate.
The Full Bench, in Crewe’s Case, noted—

“If one looks at the Act and the law to which we have
referred above, including RRIA v AMWSU 69 WAIG
991, per Nicholson J., one can extract some principles
[see also RRIA v AMWSU 69 WAIG 1873 (Full Bench
decision)].
Section 44 should not, as far as possible, be read down in
the power which it confers to settle disputes.
Section 23 confers jurisdiction upon the Commission
“Subject to this Act” to take cognisance of and enquire
into industrial matters as defined in section 7 of the Act.
The words “Subject to this Act” limit and govern the
exercise of that jurisdiction in accordance with the provi-
sions of the Act (see RRIA v AMWSU 69 WAIG 1873).
An industrial matter, as defined, which comes before the
Commission by virtue of section 44(1) or section 44(1)
and (7) enables the powers conferred by section 44 to be
used by the Commission.
However, separate powers are conferred on the Commis-
sion by section 46 to be used accordingly.
In addition, no power of enforcement of an award is con-
ferred on the Commission however constituted in relation
to an award, only upon the Industrial Magistrate.
A matter which involves the determination of existing
rights under an award and which therefore does not in-
volve the application of section 26, because it involves
the determination of existing prescribed legal rights, is
not a matter which section 44 empowers in the arbitral
function, unless it is in the course of addressing an indus-
trial matter, but subject to what we say hereunder.
The arbitral function, however, does not involve a final
determination of matters of right under the award.
A bald interpretive decision is precluded by the express
existence of the power in section 46. However, in our
opinion, in the course of a section 44 matter, unless the
question is a bald interpretive matter, the Commission is
entitled to interpret an award or any other document be-
fore it.
The recourse of interpretation removed from the arbitral
process is not authorised by section 44.
A claim for payment based on matters of industrial policy
as distinct from matters of legal entitlement is clearly one
which might be dealt with under section 44.
A claim which arises clearly out of the contract of em-
ployment and the award is more likely to be a matter for
enforcement. Thus, a claim for wages due and payable by
an employer to an employee is a claim for the enforce-
ment of an existing right as is a claim for the enforcement
of a provision in an award.
If the claim involves a determination of what is payable
in accordance with legal principle rather than what should
be ordered as a matter of equity, good conscience and the
substantial merits of the case, under section 26, then the
matter is more likely to be a matter of enforcement or
interpretation.
Section 44 should not be read down if the matter before it
is a dispute as such requiring arbitration proceeded by
conciliation. Interpretation of documents and awards is
permissible and indeed necessary in the course of that
process.”

The Applicant seeks an order that a particular promotional
level prescribed by the Award, be assigned to Mrs Byrne. It
also seeks that the allowance prescribed for that position be
effective from a particular date.
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On a number of occasions during the hearing of this pre-
liminary point, the Commission asked the Applicant if it sought
the creation of a new right, or if, on a reading of the Award and
its application to Mrs Byrne’s duties and responsibilities, the
Commission could come to the conclusion sought by the
Applicant. Mr Gill for the Applicant indicated that a new right
was sought to be created but also said that—

“MR GILL: It would be my submission, Commissioner,
that the relevant clause of the award is unambiguous. It
sets out the categories on a straight reading of the award.
It would be possible, we would submit, to come to a
decision regarding Mrs Byrne’s classification.

…

 we in no way have brought this application as an
enforcement of an existing right. What is sought is, in
effect, the creation of a new right albeit a classification
that is contained within the award, and that we seek for
the Commission to hear the matter based on its powers
under section 44 of the Act.”

(Transcript pages 9 and 10)

As I apprehend those responses, taken in context with the
terms of the Schedule to the Memorandum of Matters
Referred for Hearing and Determination, in particular, the last
sentence of paragraph 2 of that Schedule, that what the
Applicant seeks is—

1. An interpretation of the terms of the Award; and

2. A finding by the Commission that Mrs Byrne’s
duties and responsibilities, over a particular period
of time, fitted a particular classification within the
Award.

Although Mr Gill said a number of times that the Applicant
seeks the creation of a new right, it seems that the application
is based on a dispute as to whether or not Mrs Byrne had been
properly classified, which could be resolved by an interpreta-
tion of the Award – ie the Applicant seeks recognition that
Mrs Byrne already has an entitlement which the Respondent
disputes. I do not understand the Applicant to be saying that
Mrs Byrne’s duties and responsibilities did not fit the require-
ments of the Award to properly classify her in the promotional
level sought, and that as a consequence it is asking the
Commission to grant Mrs Byrne something to which she would
otherwise have no entitlement. To hear and determine the matter
would require the Commission to exercise judicial powers for
the purpose of either interpretation of the Award to establish
whether or not Mrs Byrne’s duties and responsibilities were
consistent with the level claimed, or the enforcement of the
Award. There appears to be no requirement for the exercise of
arbitral powers to establish according to equity, good con-
science and the substantial merits of the matter, a new
entitlement which did not already exist.

According to the decision in Crewe’s Case, bald interpreta-
tion for its own purpose, not as a preliminary step in an arbitral
exercise is not available pursuant to s.44 of the Act, nor is the
enforcement of an existing entitlement. Accordingly, this is
not a matter which can be dealt with pursuant to s.44 and the
matter is to be dismissed.

Appearances: Mr A Gill (of Counsel) appeared on behalf of
the Applicant

Ms D Peters (of Counsel) appeared on behalf of the
Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association
of Western Australia, Industrial Union of Workers

and

Sisters of Mercy Perth (Amalgamated)
 and Another.

No. CR 167 of 1998.

COMMISSIONER P E SCOTT.

19 October 1999.

Order.
HAVING heard Mr A Gill (of Counsel) on behalf of the
Applicant and Ms D Peters (of Counsel) on behalf of the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,

Western Australian Branch

and

Burswood Resort (Management) Limited.
No. CR 159 of 1999.

22 October 1999.
Reasons for Decision.

SENIOR COMMISSIONER: This matter arises out of a dis-
pute between the parties concerning the desire by some
members of the Applicant employed by the Respondent to wear
a union badge in the workplace. The Applicant seeks a decla-
ration that “in all circumstances it would be harsh, oppressive
or unfair for the Respondent to penalise, dismiss or in any
other way discipline or disadvantage any employee” because
“the employee chooses to wear a membership badge of the
union whilst performing work for the Respondent and/or does
not comply with an instruction from the Respondent not to
wear” the badge whilst performing that work. In essence, as
the agent for the Applicant concedes, what the Applicant seeks
is a declaration that its members be allowed to wear the badges
whilst performing their work notwithstanding anything to the
contrary in either their contracts of employment or the indus-
trial award or enterprise agreement regulating their
employment. The Respondent opposes such a declaration.

The Applicant and the Federated Liquor and Allied Indus-
tries Employees’ Union of Australia, Western Australian
Branch, Union of Workers (the Liquor and Allied Industries
Employees’ Union) have constitutional coverage for the em-
ployees in question. The last mentioned Union and not the
Applicant is party to the Burswood International Resort Ca-
sino Employees’ Industrial Agreement 1997 which regulates
the employment of the employees in question. The term of
that Agreement has expired.

Some of the employees of the Respondent are unhappy with
the representation provided to them by the Liquor and Allied
Industries Employees’ Union. As a consequence, they decided
to form their own union called the Burswood Resort Union of
Employees which was never registered but which has, in ef-
fect, been integrated into the Applicant. From in or about
September last some of those responsible for establishing the
Burswood Resort Union of Employees began to wear the Ap-
plicant’s union badge whilst performing their work. They did
so in essence, to advertise that they were members of the Un-
ion. More recently they have worn a badge identifying the
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Burwood Resort Union of Employees. The Applicants say that
they wore the badges without criticism by the Respondent’s
managers or supervisors until in or about June of this year
when they were instructed to desist from wearing them. In-
deed, one of the employees was disciplined for continuing to
do so.

The Respondent for its part said that it was a term of em-
ployment of each of the employees that they not wear badges
in the course of their employment unless issued by the Re-
spondent or otherwise authorised to do so by the Respondent.
The Respondent denies that it consented to the employees
wearing the badges in question or otherwise condoned the prac-
tice. The Respondent contends that grooming and appearance
is an important part in the industry. To this end it provides its
employees with a uniform and it argues that the badges detract
from the concept of uniform appearance by its staff. Further-
more, it argues that if an exception were to be made in the case
of membership badges issued by the Applicant, exceptions
would have to be made for others which would give rise to an
unmanageable situation.

The Applicant on the other hand argues that the Respond-
ent’s attitude towards the wearing of the union membership
badges is contrary to one of the principle objects of the Indus-
trial Relations Act 1979, namely that “to encourage the
formation of representative organizations of … employees”.
The Applicant contends that the wearing of a union member-
ship badge is an integral part of union organisation. In this
regard it refers to and relies on observations made by Isaacs
and Rich JJ in The Australian Tramway Employes Association
v The Prahran and Malvern Tramway Trust & Ors (1913) 17
CLR 680 at 694. Furthermore, the Applicant argues that the
constitutional right to the freedom of speech embodies a right
by the employees to express publicly, by wearing of a union
membership badge, that they are members of the Applicant.
Also, the Applicant argues that the Respondent has allowed
the employees to wear the badges in question for some months
without question and has therefore, in effect, condoned the
practice. In addition, it has allowed employees to wear deco-
rative badges without question. Furthermore, the Applicant
questions the motive of the Respondent for now objecting to
the employees wearing the badges. It suggests that the Re-
spondent’s attitude is designed to discourage membership of
the Applicant and is therefore discriminatory. As to the Re-
spondent’s claim that the badges in some way detract from the
Respondent’s desire to maintain a high standard of dress and
grooming, the Applicant refers to the fact that the Respondent
has issued a variety of badges to be worn by employees, for
example, safety badges, international flag badges, service
badges and charity badges. It is not therefore irrational to say
that wearing union badges undermines the standard of groom-
ing and appearance of its employees.

In my view the matter is quite simple. As I find it, it is a term
of the contract of employment for the employees in question
that they not wear badges, ornamental buttons or jewellery on
their uniforms unless issued by, or otherwise authorised by,
the Respondent. As I find, an express term of their employ-
ment is that the employees observe all of the Respondent’s
policies and procedures and their rules and regulations out-
lined in the Employees’ Handbook as amended from time to
time. It is common ground that the Grooming Regulations set
out in the Handbook prohibits the wearing of badges and the
like on uniforms issued by the Respondent unless the badges
are issued by the Respondent or otherwise authorised by it. In
my view, these provisions are neither unlawful or indeed un-
reasonable.

It is undeniably the case that one of the objects of the Act is
to encourage the formation of unions of employees. However,
it is not essential for that objective to be achieved that em-
ployees be allowed to wear a union badge at any time and in
any place. As the agent for the Applicant rightly acknowledged,
the decision in The Australian Tramway Employes Associa-
tion v The Prahran and Malvern Tramway Trust (supra) is not
authority for the proposition that employees have an absolute
right to wear union badges in the workplace. Moreover, the
object of the Act on which the Applicant relies is but one of a
number of objects of the Act. Another of the objects is “to
provide for the observance and enforcement of agreements”.
The Burswood International Resort Casino Employees’

Industrial Agreement 1997 provides, amongst other things, that
where the Respondent supplies uniforms, the employees are
obliged to wear those uniforms at all times and in line with the
Respondent’s standards.

Furthermore, there is no authority for the proposition that
the employees in question or anyone else have an absolute
right to freedom of speech or expression. That right is quali-
fied by both public and private interests. In this instance, the
Respondent has a legitimate right to expect that employees, at
least during the course of their employment, will act in a way
which best promotes its image and activities. To require em-
ployees to require reasonable standards of grooming is not an
undue infringement on that right. Furthermore, in this case as
I find, the employees knew or ought to have known what was
expected of them. The relevant policies are quite clear and
unequivocal in respect of wearing badges of any kind and the
employees could reasonably be taken to have consented to
have waived any rights to the contrary in this respect.

As counsel for the Respondent correctly observed dress
standards in the workplace are generally a matter for the em-
ployer. An employer may choose to formulate a policy on dress
for its employees as long as the policy is reasonable.

I am satisfied and find that the policy is, in this case, indeed
reasonable. It seems beyond question that grooming, dress
standards and presentation are an important feature of the in-
dustry. Certainly, I accept the evidence of the witnesses called
on behalf of the Respondent that this is the case. I accept that
it is important for the Respondent, as a hospitality resort, to
present a special image or identity and that personal appear-
ance is an integral part of that ideal. Indeed, that is said to be
part of the rationale for the provision by the Respondent of
uniforms for its employees. I accept the evidence of the ward-
robe manager and that of a pit boss, Mrs Drage, that the
Respondent’s policy with respect to the wearing of badges on
the uniforms is consistent with that which applies in other ca-
sinos in Australia and other five star hospitality establishments.
While that in itself is not enough to make the policy reason-
able, it is nonetheless an important factor to be considered.
The policy assists the Respondent to ensure that there is a high
standard of presentation through uniformity which, in this in-
dustry, is important. I accept that if the Respondent were to
make any exception in this case, it would undermine its ef-
forts in that regard. Moreover, it would present the Respondent
with a difficult management problem as Mr Kidd has testi-
fied. Whatever the agent for the Applicant might say to the
contrary, the Respondent would, for example, find it difficult
in the circumstances to refuse to allow members of other un-
ions to wear badges.

I accept the evidence of the witnesses called on behalf of the
Applicant that from time to time they wore union badges as,
and when, they claim to have done so. Equally, I accept the
evidence of the witnesses called on behalf of the Respondent
and in particular, the wardrobe manager, Mrs Italiano, that
they did not see the employees wearing the badges and if they
had done so they would have asked the employees to remove
the badges. Indeed, it appears that at least one of the pit bosses,
Mrs Drage, has a long history of questioning employees wear-
ing badges of whatever kind including ornamental badges.
Furthermore, in January of 1998 and more recently the Re-
spondent took steps to reaffirm its policy because of its concern
that standards of grooming seemed to be falling. It may be
that some pit bosses had been less diligent than others in en-
forcing the Respondent’s policy in this respect. However, I
accept and find that at no time did the Respondent sanction
the wearing of the badges, particularly the badges in question
and ornamental badges, other than in accordance with its policy.
I accept, and indeed it appears to be common ground, that
from time to time the Respondent has allowed employees to
wear badges supporting a variety of charitable institutions.
However, it is clear from the evidence of those persons called
by the Respondent, that it was for a limited time and limited to
charities supported by the Respondent. Likewise, it is clear
that the Respondent allows, and indeed issues certain badges
for its employees to wear. Those badges are in the form of
service badges, language badges and the like. As counsel for
the Respondent correctly suggests, they are badges which pro-
mote the Respondent or its operations.

In summary, I am far from convinced that the Respondent
condoned the wearing of badges of any kind in breach of its
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policy. Furthermore, I am far from convinced that the policy
is being applied in a way which discriminates against the Ap-
plicant and its members. The grooming record book maintained
by the Respondent, as counsel for the Respondent submits,
suggests that the Respondent has consistently applied its policy,
at least from January 1998. As previously mentioned, there is
evidence of employees having been asked to remove orna-
mental badges for example. Certainly, there is no evidence to
suggest that the Respondent favoured one union over another
in this respect.

It follows that in my assessment there is no merit to the
application and it should be dismissed.

Appearances: Mr D.J. Kelly as agent for the Applicant.
Mr R.L. Le Miere, QC, for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,

Western Australian Branch

and

Burswood Resort (Management) Limited.
No. CR 159 of 1999.

22 October 1999.
Order.

HAVING heard Mr D.J. Kelly as agent for the Applicant and
Mr R.L. Le Miere, QC, as counsel for the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G. L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
MNDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Solid Concepts Pty Ltd.

No. CR 366 of 1998.

COMMISSIONER A.R. BEECH.

11 October 1999.
Reasons for Decision.

The claim brought by the union is that Solid Concepts Pty Ltd
unfairly dismissed two of its employees, Rachel Wells and
Jonathon Langan. I find the relevant facts to be as follows. Ms
Wells commenced employment as a prototype technician on 9
April 1997. She was paid at an hourly rate of wage. Initially
she was told she would be casual and employed on an on-call
basis. Later she was required to work from Monday to Friday
on a constant roster and for a constant number of hours She
worked a 37 hour week. She worked continuously until the
last day of her employment which was 11 December 1998. Mr
Langan commenced as a console operator in June 1996. His
employment with the company also started on an on-call basis.
It then became continuous. He was initially paid at an hourly
rate of wage and then after July 1996 at a salary.  In mid-
January 1997 he was given a supervisor role and an increase
in salary. In approximately July 1997 he was again paid at an
hourly rate of wage and was paid out any accrued leave
entitlements. It was his understanding from that point on that
he would not be eligible for payment for sick leave, holiday

pay or overtime. He worked continuously until the last day of
his employment which was also 11 December 1998.

I find that both the two employees and Solid Concepts un-
derstood that their employment was regular and ongoing. I
also find that the two employees and Solid Concepts regarded
their employment as “casual” because they were paid at an
hourly rate as distinct from being paid a salary. They did not
receive payment for annual leave nor public holidays. In these
proceedings, Solid Concepts concedes that Ms Wells and Mr
Langan were not casual employees in the sense of employees
who had irregular or intermittent employment.

For present purposes the events which have lead to this ap-
plication by the union has its origin in the decision in
approximately July 1998 by Mr Primon, the manager and owner
of Solid Concepts, that it would be in the best interests of
Solid Concepts for its business and employment contracts to
be in writing rather than merely verbal. In relation to Solid
Concepts’ employment contracts with its staff, Mr Primon,
together with Mr Watson, who is the owner/director of an
employment agency known as Forstaff, prepared formal
workplace agreement proposals to be given to them.

In the case of Ms Wells and Mr Langan the two workplace
agreement proposals given to them generally reflected their
existing conditions but Mr Primon had inserted a provision
that any days off due to a shortage of work would be rotated
between staff. It is agreed that this provision was not a term of
their contracts of employment. There may have been other,
and more minor, changes proposed to their contracts of em-
ployment but Mr Primon was adamant that this provision
should form part of their workplace agreements.

Both Ms Wells and Mr Langan objected to this provision
and Mr Primon’s insistence upon it made them reluctant to
sign the workplace agreements. They did not refuse absolutely
to sign a workplace agreement. They were prepared to sign a
workplace agreement as such, but they were uncertain about
the workplace agreements offered to them by Mr Primon and
wished to negotiate the issue further. Importantly, both em-
ployees refused to sign the particular workplace agreements
offered to them and Mr Primon was insistent that they sign
them with that provision in them.

It was Mr Primon’s insistence that they had to decide whether
or not they would sign the workplace agreements which brought
the issue to a head. His insistence occurred at a time when Mr
Primon also had to deal with issues arising from his recent
illness and the expiry of Solid Concepts’ lease which required
it to move premises. However, the significant issue is that he
also believed that if Solid Concepts continued to employ both
Ms Wells and Mr Langan on their existing terms and condi-
tions of employment, that is, on an hourly rate, the company
would be breaking the law. His belief is critical to what oc-
curred later. His evidence is that he believed it because of advice
he received from the Department of Productivity and Labour
Relations. No evidence of that advice was produced before
the Commission. In any event I suspect Mr Primon’s later evi-
dence regarding that advice (transcript p. 151) is far more
accurate. His later evidence of the advice received was to the
effect that if Solid Concepts’ casual employees had been em-
ployed on a regular basis for more than 6 months they were
not casual employees as such. If that was the advice, it does
not lead to the conclusion that if Solid Concepts continued to
employ both Ms Wells and Mr Langan on their existing terms
and conditions of employment, that is, on an hourly rate, the
company would be breaking the law.

Mr Primon had, however, also received a report he had com-
missioned by a firm called “Workplace Relations and
Management Consultants”. The report became exhibit 20. The
report is undated. It contains on page 5 the following para-
graph—

“The existing practice of casual employment is techni-
cally illegal and to safeguard Solid Concepts must cease.
All current employees are permanent and as such must
have employment contract (sic) that reflect this provi-
sion.”

Despite some reservation on the part of Mr Beedham, who
appeared for Solid Concepts in these proceedings and is asso-
ciated with the firm involved, it is unarguable that the above
paragraph is quite wrong. It is noteworthy that the report does
not attempt to explain why “the existing practice” is
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“technically illegal”. It could not do so because it is not ille-
gal, “technically” (whatever that word means in this context)
or otherwise, to employ a person as a casual employee for any
length of time.

If I understood Mr Beedham correctly the concern which
was sought to be addressed in the paragraph quoted above is a
reference to the decision of the Full Bench of the Commission
in Metals and Engineering Workers Union v. Centurion In-
dustries (1996) 76 WAIG 1287. That case concerned an alleged
breach of the Metal Trades (General) Award brought on be-
half of an employee who was paid as a casual employee.
Significantly, his employment was covered by that award and
the question was whether or not the employee was truly a casual
employee for the purposes of entitlements under the award. It
was held that the employee was never engaged as or employed
as a casual employee. That conclusion applied the reasoning
of a long line of cases where courts and industrial tribunals
have held that the true character of an employee’s employ-
ment is to be determined by reference to all of the circumstances
and not just the label given to it at the time by the employer or
the employee. The issue frequently arises when a “casual”
employee alleges unfair dismissal and seeks a remedy before
the appropriate tribunal and the true character of the employ-
ment relationship is raised as a defence to the claim (Serco
(Australia) Pty Limited v Moreno (1996) 76 WAIG 937;
Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adven-
ture World (1984) 64 WAIG 1834; see Licensed Clubs
Association of Victoria; Re Higgins (1988) 4 VIR 43, 30 AILR
¶497 and the references cited there). It can also arise where
there is an issue regarding the application, for example, of
statutory rights to workers’ compensation payments (Doyle v.
Sydney Steel Company Ltd (1936) 56 CLR 545) or long serv-
ice leave (Port Noarlunga Hotel v Stewart (1981) 48 SAIR
220). It may also arise, as it did in the Centurion Industries
case, if the employee’s employment is covered by an award
and there is an issue whether the employee is entitled to a
benefit under that award. The need to properly identify the
nature of an employee’s employment for particular purposes
is certainly not new and hardly breaks the new ground that
both parties in these proceedings seemed to indicate is the case.
It can be stated with complete certainty that the Centurion
Industries case does not support the paragraph in the report
that Solid Concepts’ “existing practice of casual employment
is technically illegal”.

From the submissions made in these proceedings it appears
that there is an issue between the parties whether or not Ms
Wells and Mr Langan might have entitlements to annual leave
under the Minimum Conditions of Employment Act 1993, be-
cause they are not “casual” employees. On the evidence of Mr
Maher, an organiser with the union and who gave evidence in
these proceedings, the union seems to believe that Ms Wells
and Mr Langan are more accurately described as part-time or
full-time employees. That is an entirely separate matter and is
an argument that will need to be tested in the appropriate ju-
risdiction. However, the point to be made is that even if they
do have such an entitlement (about which I pass no opinion
whatsoever), that does not, and did not, make it illegal to con-
tinue to employ Ms Wells and Mr Langan on an hourly rate at
Solid Concepts and, with respect to Mr Primon, he was wrongly
advised to think otherwise. Not only is there no law which
prohibits employees being employed on an hourly rate for an
extended period of time but also both the union and Solid
Concepts agree that Ms Wells’ and Mr Langan’s employment
was award-free and thus their continuing employment could
not conflict with any award provision.

Yet, as I now find, the issue for Mr Primon was the “legal-
ity” of the situation and he was not prepared to continue with
their employment unless they signed the workplace agreements.
Upon their refusal to do so, he then put in place arrangements
to “transfer” their employment to the labour hire company
Forstaff. The idea of making these arrangements also seems
to have originated from the report referred to earlier. It recom-
mends on p.7—

1. All employees be employed on formal Workplace
Agreements that are registered with the WA
Commissioner of Workplace Agreements.

and—
8. Any casual employment requirements to be accessed

through Labour Hire companies.

There was, of course, no reason in law why Solid Concepts
could not have continued to employ is own casual staff. Nor
was there any reason in law why Solid Concepts could not
have continued to employ Ms Wells and Mr Langan on their
existing conditions of employment. Nevertheless, on 8 De-
cember 1999 Mr Primon wrote to Ms Wells and Mr Langan
formally advising them that “we have arranged to transfer your
employment to Forstaff Labour Hire as from Monday 14 De-
cember 1998”. The evidence is that Solid Concepts had an
arrangement with Forstaff such that Solid Concepts would only
take casual employees from that agency. Further, the arrange-
ment with that agency was such that Ms Wells and Mr Langan
would be given the first choice of any work that was avail-
able. On Mr Primon’s evidence, and I accept that evidence,
they would have continued to have received the same wages
and conditions, but not as employees of Solid Concepts. On
this point the evidence of Mr Primon is clear: as from 14 De-
cember they would be Forstaff’s employees, not Solid
Concepts’ employees.

It is also quite clear that neither Ms Wells nor Mr Langan
consented to being transferred. Therefore, by Mr Primon’s
action, he dismissed both employees from Solid Concepts’
employment. He did so by unilaterally purporting to transfer
their employment to Forstaff. It is unarguable that an employer
cannot unilaterally transfer an employee to a third party
(Cramer v Hamersley Iron Pty Ltd (1984) 64 WAIG 1243 at
1244; Stones v Simplot Australia (1997) 42 AILR ¶3-594;
Austin v Hannaprint Victoria (1998) 43 AILR ¶3-745(80); TCF
Union v Bellechic (1998) 45 AILR ¶ 3-979(35)) and that is
what happened on this occasion. Ms Wells and Mr Langan
were left in no doubt by Mr Primon that unless they signed-on
with Forstaff there would be no work for them on the follow-
ing Monday 14 December. Unquestionably the two employees
were dismissed by his action.

The union claims that the dismissals were unfair and, un-
questionably, the union has proven its case. Their dismissal
was a consequence of their refusal to sign the offered workplace
agreements. Due to Mr Primon’s belief that he could no longer
continue to employ them on their current wages and condi-
tions without breaking the law he dismissed them. The fact
that he had some arrangement with Forstaff that it would as-
sign them both to work at Solid Concepts the next working
day does not alter the fact that he dismissed them both from
Solid Concepts’ employment. Given that Mr Primon’s belief
was mistaken there is simply no valid argument that Solid
Concepts can use to defend the claims of unfairness. There is
no reason of substance why Solid Concepts could not have
continued to employ Ms Wells and Mr Langan on their exist-
ing employment conditions. There is no suggestion in the
evidence of any other reason at all why their employment would
otherwise have ended. Mr Primon is quite open about his as-
sessment that Ms Wells was a good employee and that overall
the performance of Mr Langan also was good. Indeed, as his
evidence shows, his intention had been for both of them to
continue to work at Solid Concepts but not as its employees.
Mr Primon hoped that some 3-4 months later they both would
come to him saying they were now prepared to sign the
workplace agreements and become permanent employees.
There is little doubt on the evidence that if Mr Primon had
been prepared to continue their employment past 11 Decem-
ber, the preparedness of both Ms Wells and Mr Langan to
discuss the matter further (as evidenced in their letters to him
on 9 December) may well have resolved the matter. However,
Mr Primon is quite clear in his evidence that by then it was
“too late”. He had made up his mind. It is a tragedy that the
company dismissed Ms Wells and Mr Langan when it regarded
them as its most experienced employees and wanted them to
remain at its premises, and when they both wanted to remain
in Solid Concepts’ employment. Their dismissals were pat-
ently unfair and constituted an abuse on the Undercliffe test of
Solid Concepts’ right to dismiss them.

The Commission turns to consider what is to be done about
this sorry situation. The Commission is obliged to consider
whether it is possible to reinstate Ms Wells and Mr Langan.
There was a lack of direct evidence on the part of both the two
employees and Mr Primon on this issue. However, there is
evidence from which it is open to conclude that the relation-
ship between the two employees and Mr Primon has broken
down. For example, he did not trust them because of their
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reservations about the workplace agreements. He had shouted
at them on one occasion.  He changed the timing on their ac-
cess cards. I find on the evidence that Mr Primon had said to
both employees that he did not want them to continue to work
in the company any more. Although Mr Primon denies saying
those words I accept the evidence of Ms Wells which is sup-
ported by the note of the conversation which she made
afterwards (Exhibit 5) and the evidence of Mr Langan. For
their part, I conclude that the two employees were quite un-
certain about Mr Primon’s intentions towards them. Mr Langan
interpreted one comment of Mr Primon’s as a threat against
his continuing employment. I find that Mr Primon’s conduct
towards them seriously damaged the relationship of trust and
confidence an employee should have in her or his employer
(Malik v. Bank of Credit and Commerce International [1997]
3 All ER 1; Burazin v. Blacktown City Guardian (1996) 142
ALR 144 at 151). Mr Langan has since found alternative em-
ployment although Ms Wells remains unemployed. For all of
these reasons, I find that reinstatement is impracticable.

The Commission therefore turns to the issue of the compen-
sation to be ordered. It is necessary to find the losses suffered
by both Ms Wells and Mr Langan as a consequence of the
dismissals. In that regard the union tendered a schedule which
details the losses claimed. It is to be noted that although the
union has included non-payment of an annual leave entitle-
ment as a “loss”, it is clear that the union sees their entitlement
to annual leave, if they have one, as deriving from the Mini-
mum Conditions of Employment Act. As s.7 of that Act makes
clear, the Commission is not able to enforce the Minimum
Conditions of Employment Act and I therefore decline to con-
sider the claim for loss under the heading of annual leave. I do
find, however, that their respective losses will include the no-
tional benefit of 7% superannuation and otherwise accept the
schedule tendered by the Union.

The evidence before the Commission is that had the dis-
missals not occurred, Ms Wells and Mr Langan are likely to
have still been working there. Indeed, not only was that Mr
Primon’s evidence, it was also the evidence of Mr Watson that
if they had been employed by his agency, they would both
have worked at Solid Concepts virtually the entire period to
the date of the hearing.

I turn to consider the loss suffered by Ms Wells as a conse-
quence of the dismissal. I find that she attempted to find
alternative employment but without success. As a consequence
of that lack of success, she has commenced a course of study
in order to improve her position however she is still looking
for full-time work. Her evidence is that if she finds full-time
work she will reduce her studies to part-time.  The only in-
come she has received since her dismissal has been Austudy
which operates as a loan and is to be repaid by her subse-
quently. As such, it is not income in the accepted sense and
should play no part in the assessment of compensation. Given
that Ms Wells would have continued in employment at Solid
Concepts to date, her loss is continuing and exceeds the limi-
tation of 6 months’ remuneration imposed by s.23A(4) of the
Act. The compensation to be paid to her therefore will be cut
off at the six-month limit. Her loss is thus 26 weeks at her rate
of wage plus the value of the superannuation lost to her. That
is a sum of $16,431.18.

In the case of Mr Langan, I am equally satisfied that he at-
tempted to find alternative employment. I accept his evidence
that he applied for approximately 8 jobs per fortnight, indeed,
in excess of that, until he actually found alternative employ-
ment. He found alternative employment, although at a lower
rate of wage, some 21 weeks after his dismissal. Given that he
too would have continued in employment at Solid Concepts to
date, his loss is ongoing and will also exceed the limitation of
6 months’ remuneration imposed by s.23A(4) of the Act. His
loss is therefore properly assessed as being the loss of his regu-
lar wage for the first 21 weeks of his unemployment, and the
loss to him of the difference between his regular wage and the
wage in his new employment for a further 5 weeks, plus the
value of the superannuation lost to him. That is a sum of
$16,007.00.

Solid Concepts, however, argues that even if it dismissed
Ms Wells and Mr Langan, it did so in circumstances where it
had arranged for them both to commence work the following
Monday and work continuously from that point forward on
their existing wages and conditions. It follows, according to

Solid Concepts, that any loss suffered by Ms Wells and Mr
Langan is effectively a loss of their own making because they
did not take advantage of that arrangement. Thus, they should
both be regarded as not having mitigated their losses.

It is certainly the case that both Ms Wells and Mr Langan
are expected to mitigate the losses arising from their dismiss-
als (Growers Market Butchers v Backman (1999) 79 WAIG
1313 at 1316). However this does not mean that that they were
obliged to return to work for their previous employer if it would
be unreasonable for them to do so (Bamboo Creek Manage-
ment Pty Ltd v. Fisher (1990) 70 WAIG 3928) nor were they
obliged to accept the arrangement involving Forstaff. The rea-
sonableness of an offer is to be judged at the time the offer is
made. I have little doubt that the manner in which Mr Primon
terminated their employment, both his unilateral action in that
regard and also his manner towards them in his insistence about
the workplace agreements, and their consequent lack of confi-
dence in their respective positions, leads to the conclusion that
it is quite unreasonable to have expected them to have never-
theless signed on with Forstaff anyway. They both were
perfectly within their rights to reject the purported transfer
and the fact that Solid Concepts then dismissed them does not
make it reasonable for them then to have to accept the trans-
fer. Their trust in Mr Primon’s intentions had been damaged. I
can see no room for the argument that even though they re-
fused to accept the Forstaff arrangement of their own volition
in the face of their dismissal, it was nevertheless reasonable
for them to have done so after their dismissal. Accordingly, I
find that their rejection of the Forstaff arrangement means that
they did not fail to mitigate their loss.

There is no reason in equity, good conscience or the sub-
stantial merits of the case not to compensate Ms Wells and Mr
Langan for their respective losses and the compensation to be
ordered by the Commission for the loss and injury suffered by
is as set out above. A minute of proposed order now issues.

Appearances: Mr. J. Rosales-Castaneda on behalf of the ap-
plicant

Mr J. Beedham on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Solid Concepts Pty Ltd.

No. CR 366 of 1998.

13 October 1999.
Order.

HAVING HEARD Mr J. Rosales-Castaneda on behalf of the
applicant and Mr J. Beedham on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—

A. DECLARES THAT—
(1) the dismissals of Rachel Wells and Jonathon

Langan by the respondent were unfair.
(2) resinstatement of them in their employment is

impracticable.
B. ORDERS THAT—

(1) Solid Concepts Pty Ltd forthwith pay to Rachel
Wells the sum of $16,431.18 by way of com-
pensation for the dismissal which occurred.

(2) Solid Concepts Pty Ltd forthwith pay to
Jonathon Langan the sum of $16,007.00 by
way of compensation for the dismissal which
occurred.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
St Joseph’s Catholic Primary School.

No. CR 106 of 1999.

COMMISSIONER P E SCOTT.
14 October 1999.

Order.
WHEREAS this is a matter referred for hearing and determi-
nation pursuant to Section 44 of the Industrial Relations Act
1979; and

WHEREAS on the 30th day of September 1999 the Appli-
cant filed a Notice of Discontinuance in respect of the
application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers’ Union, Miscellaneous Workers’ Division, Western
Australian Branch

and
Pot Black Family Pool and Snooker Centres.

No. CR 156 of 1999.

COMMISSIONER P E SCOTT.
25 October 1999.

Order.
WHEREAS this is a matter referred for hearing and determi-
nation pursuant to Section 44 of the Industrial Relations Act
1979; and

WHEREAS on the 22nd day of October 1999 the Applicant
filed a Notice of Discontinuance in respect of this matter;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Transport Workers’ Union of Australia, Industrial Union of

Workers, Western Australian Branch
and

Pioneer Concrete (WA) Pty Ltd.
No. CR 332 of 1998.

COMMISSIONER A.R. BEECH.
14 October 1999.

Reasons for Decision.
The parties to this application are also party to the Pioneer
Concrete (WA) Pty Ltd Red Hill Quarry and Maintenance

Workshop (Enterprise Bargaining) Agreement 1998 (79 WAIG
788). That agreement contains the following—

16(2) The parties remain in dispute over the entitlement
to allowances for quarry workers and have agreed
to resolve this matter during the life of this agree-
ment by arbitration. Any decision arising from
arbitration of the allowances which results in an
amendment to this agreement shall be incorporated
into this agreement with effect from the first pay
period on or after 1 December 1998. Whilst this
issue is being resolved and for the duration of this
agreement, normal work practices will continue.

This matter has been brought to the Commission in accord-
ance with that provision. The union represents quarry workers
who are employed at the Red Hill quarry. The union claims
that an allowance of $1.00 per hour should be paid to the quarry
workers in the following circumstances—

1. Height—working at a height of 15.5 metres or more
above the nearest horizontal plane.

2. Dirt—for work of an unusually dirty nature where
clothes are unduly soiled or damaged or boots are
unduly damaged by the nature of the work done.

3. Dust—working in a place where, due to dust in the
atmosphere, employees are unduly affected by dust.

4. Confined space—for working in an area where, be-
cause of the dimensions of the compartment or space
the employee is required to work in a stooped or oth-
erwise cramped position, or without proper
ventilation.

The union presented evidence in support of its claim. The
respondent, in turn, presented evidence in opposition to the
claim. The Commission inspected the Red Hill quarry on 19
August 1999 and heard the parties formally on 9 September
1999.

The background to the claim is a 1988 Board of Reference
decision which decided that certain allowances in clause 18 of
the Metal Trades (General) Award were applicable to trades
persons working at the respondent’s Herne Hill quarry (69
WAIG 1158). The decision prescribed that the dirt and con-
fined space allowances were payable for working in the screens;
the hot work allowance was payable to a fitter working on
continuous welding in the workshop; the percussion tools al-
lowance was payable to a fitter using a rattle gun on crushers
and dirt money was payable to a mechanic working on certain
work in the workshop area. Shortly after that decision the re-
spondent and the relevant metal workers’ union agreed that
the separate allowances would be consolidated into one al-
lowance at the rate of $1.00 per hour. On the evidence, that
rate has been absorbed into the wage currently paid to trades
employees under the enterprise bargaining agreement.

The union’s argument is really in two parts. The first argu-
ment is that the $1.00 per hour allowance ought be paid to the
quarry workers when they do the work for which the trades
employees originally received the $1.00 allowance. As a mat-
ter of principle and on the TWU’s own arguments, the union’s
claim to the same $1.00 per hour allowance that the trades
employees receive will only be valid if the quarry workers
perform the same range of work for which the $1.00 was pre-
scribed. On the evidence, they do not do so. For example,
quarry workers do not continuously weld in the workshop.
There is no evidence before the Commission in these proceed-
ings of the extent to which the quarry workers use the rattle
gun on crushers. Further, as the union concedes, only some of
the refuelling and greasing-up of loaders, drills and trucks in
the workshop area is done by quarry workers. In relation to
working in screens, the evidence is that there has been a prac-
tice for at least the last 20 years of quarry workers performing
screen mat changes. That practice continued at the Red Hill
quarry until recently. Although the quarry workers do not cur-
rently perform that work it is anticipated that they will resume
doing that work at some time in the future. Therefore, on the
evidence before the Commission, the claim to be paid $1.00
per hour as received by the trades employees is not made out
because the quarry workers do not perform the same range of
work for which the $1.00 per hour is paid. To put it another
way, the $1.00 per hour is a consolidation of allowances paid
for a range of work carried out by trades employees at that
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time. The quarry workers do not perform all of that range of
work, therefore, they would not get all of the $1.00.

The union’s second argument seeks to justify the claim by
referring to 4 disabilities said to be suffered by the quarry
workers: height, dirt, dust and confined space. As to height,
there is not a great deal of evidence to support the claim that
quarry workers work at a height of 15.5 metres above the hori-
zontal plane. Only 4 areas of the plant are above that height,
those areas being the tops of 4 conveyors. No regular work is
done in those areas. Although Mr Cain submitted that the un-
ion intended the allowance to be payable for work 15.5 metres
“above ground level”, the wording of the claim does not say
that. In any event, the trades employees are not entitled to an
allowance for working 15.5 metres “above ground level”. The
wording for height money in, for example, the Metal Trades
(General) Award refers to 15.5 metres “above the horizontal
plane”. As the genesis of the claim before the Commission is
linked to the allowances under that award received by the trades
employees for similar work, the Commission would not per-
mit the wording of the claim to be altered to something different
from the basis of the whole claim. Also, the decision of the
Board of Reference did not include an allowance for height
and accordingly I do not find the union’s claim regarding height
as sufficiently made out and it is refused.

In relation to an allowance for dirt and confined space the
Board of Reference decision recognised that dirt money and
confined space money would be payable for trades employees
working in screens. That decision concerned a different and
older, quarry than the current quarry at Red Hill. In this case,
the evidence of Mr Salmon, who was called by the union and
of Mr Powell and Mr Kelly, who were called by the company,
are broadly consistent in recognising that the Red Hill plant is
a better plant than Herne Hill. It uses new technology. The
screens at the older Herne Hill quarry were older, high-main-
tenance screens. The screens at Red Hill are of a larger size
and the easier mode of access to the inside of the screens means
that although the work is similar to the work in the older screens
the majority of work which will involve confined space will
occur in the middle deck of the screens. However, there are
still elements of confined space in parts of the other decks,
particularly in the middle part of the screens. Furthermore,
there is, inevitably, dirt around when working inside the
screens, notwithstanding that generally the dust extraction
system renders the screen working area far less dusty than at
Herne Hill. I accept Mr Salmon’s evidence that working in the
screens is hot and confined.

In relation to dust, there is much force in the submission of
the respondent that dust is an inevitable consequence of work-
ing in a quarry and that this has been taken into account in the
rate paid at Red Hill which is over the award and takes into
account generally the working conditions. As Mr Salmon said,
“you’ll always have dust in a quarry”. Perhaps for that reason,
the Quarry Workers Award, which is one of the awards upon
which the Enterprise Bargaining Agreement is based, contains
a Quarry Work Allowance of $14.90 per week “to compensate
for dust, general climate conditions and all other disabilities
involved in quarry work”. The rates paid to the quarry work-
ers under the EBA incorporate that allowance.  In fact, the
allowance increases over time as increases are applied to the
EBA rate. Further, the dust extraction and dust suppression
systems combined and the fact that the plant is new, means
that over the last year the dust has become less of a separate
disability than before.

I note the Report on Dust Monitoring of 7 September 1999
(Exhibit A) undertaken at Red Hill and Herne Hill concludes
that there appears to be no significant increase in the levels of
atmospheric contaminants in the majority of work places at
the mine. However, that would not prevent dust blowing in
the wind which, on the evidence, does occasionally occur.
Although in that regard two persons at Red Hill have com-
plained of getting dust in their eyes this occurrence is
recognised, as it is for trades employees, in the general over-
award payable to the employees as part of the EBA.

In summary, I find that the union’s claim is made out only in
relation to working on the screens where it can be said that the
confined space and dust, although not water dripping, experi-
enced in the changing of the mats in the screens is comparable

to the work which the Board of Reference found warranted
the payment of an allowance.

The respondent points to the over-award rate paid as a result
of the EBA. The award rate for a quarry worker, inclusive of
the quarry allowance is currently between $10.54 and $11.68
per hour. The rate under the EBA is $15.81. The respondent
believes that to pay an allowance as well would be paying
twice because the EBA rate is in excess of the award rate. The
EBA rate is agreed having regard to all of the work done by its
employees and the conditions under which it is performed.
However, that submission is countered by the provision in
clause 31.—Wages and Supplementary Payment of the Metal
Trades (General) Award which prescribes—

(8) An employee employed in rock quarries, limestone
quarries or sand pits shall be paid an allowance of
$14.90 per week to compensate for dust and climatic
conditions when working in the open and for defi-
ciencies in general amenities and facilities, but an
employee so employed for not more than three days
shall be paid on a pro rata basis.

Therefore, the rate the trades employees receive includes
not only the same quarry allowance as the quarry workers but
also the $1.00 allowance.

There is much force in the union’s submission that the fact
that the quarry workers perform the work in the screens with
the trades employees means that there should be a similarly
separately identifiable component of the quarry workers’ rate
as there is in the trades employees’ rate. This will be all the
more so if, as a result of a reduction in the number of trades
employees in the plant, the work that the quarry workers may
be required to do in the future will be the work previously
done by the trades employees.

The union’s claim is therefore made out in relation to the
dirt and confined space elements of the claim. However, for
the reasons which I have given, those two elements do not
cause the Commission to grant an allowance of $1.00 per hour.
If the Commission was to issue a formal order in the usual
manner, I would have regard to the current rates for those al-
lowances under the Metal Trades (General) Award which are
$0.39 for confined space and $0.32 for dirt.

The union confirmed during the hearing that any allowance
decided by the Commission will only apply when the work is
actually performed. However, I have the impression from the
comments of Mr Cain that the negotiations between the par-
ties on the union’s claim was somewhat broader. My impression
may be incorrect, but given that this arbitration is brought to
the Commission within the terms of the parties’ own EBA and
that they recently tried to negotiate the claim, I propose to
now adjourn the application to allow the parties to read this
decision and to give them an opportunity to further negotiate
in the light of its findings. The EBA states that any decision is
to be incorporated into the EBA. Only the parties can do that—
not the Commission. It is for that reason that I consider that
the wage fixing principles are not directly applicable to my
consideration thus far. Ultimately, if further negotiations are
still unsuccessful, either party may request a formal order to
issue, with or without the opportunity to make a further, brief,
submission.

Appearances: Mr J. Cain on behalf of the Transport
Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch

Mr S. Foy on behalf of Pioneer Concrete (WA) Pty Ltd
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Police Union of Workers

and

The Honourable Minister for Police.

No. CR 114 of 1999.

COMMISSIONER J F GREGOR.

21 October1999.

Reasons for Decision.
THE COMMISSIONER: On 18 May 1999, the Commission
conducted a conference between the Western Australian
Police Union (WAPU) and the Honourable Minister for
Police (the Minister) pursuant to Section 44 of the Industrial
Relations Act, 1979 (the Act), as a result of an application
filed by the WAPU relating to the rank and salary rate for the
services provided to the Western Australian WAPS (WAPS)
by Senior Constable, Acting Sergeant, Douglas Fraser
Fleetwood.

The conference was unsuccessful in resolving the dispute.
Under section 44 of the Act, a Memorandum of Matters for
Hearing and Determination was issued on 28 May 1999.

The dispute between the parties is delineated in the
schedule to the Memorandum in the following way.

The WA Police Union (the Union) contends that Mr
Douglas Fleetwood entered into a contractual agreement
with the WA Police Service (WAPS) to provide service to
the Tactical Response Group as a Senior Instructor. It is
contended that Mr Fleetwood was to continue to be paid
the equivalent rate of a senior sergeant.
The arrangement continued until late 1997 when the
salary rate for services provided by Mr Fleetwood was
reduced.
The Union contends the reduction is contrary to [a] con-
tract entered into between Mr Fleetwood and authorised
officers of the WAPS. It seeks orders that the agreed rate
of pay continue in the future and all underpayments to be
made good.
The Honourable Minister for Police denies that a con-
tract of the nature claimed by the Union was ever made
with Mr Fleetwood. He was paid in accordance with the
arrangements made and has been through all of his serv-
ice. There are no monies owing to Mr Fleetwood and no
orders of the kind sought should be issued by the
Commission.

The dispute has its genesis in the 1980’s when the WAPS
needed to recruit specialists in areas of computing, helicopter
pilots and in the Tactical Response Group (TRG). An employ-
ment source for the TRG was the Australian Army Special Air
Services Regiment (SASR) where people are trained in
special forces skills. The SASR and the TRG’s training
relationship involves dual training, exchange of ideas and prac-
tical applications in the execution of particularly dangerous
tasks. The Commission was told by a TRG ex-commander
that the relationship had evolved over 20 years and that during
that period the WAPS had on its staff members or former
members of the SASR. During the 1970’s the WAPS started
to engage specialists with combat experience and SASR
instructors who were capable of being sworn in as police
officers. These specialists were required to meet all entrance
requirements, be willing to leave their career in the Army and
join the WAPS.

In 1991, a First Class Constable Douglas Fleetwood (Mr
Fleetwood) was a member of the SASR stationed at Campbell
Barracks. He was a Warrant Officer Class 2 (WO2) and was at
that time the Chief Instructor of the Counter Terrorist Wing.
He was directly responsible for training operatives and instruc-
tors in all facets of counter terrorist operations. He also
instructed in close quarter battle and method of entry
techniques. In 1991, the TRG needed to replace an officer who
had similar skills to the applicant. Superintendent Bill Matson,
then the officer in charge of the TRG, was asked to identify a
suitable interested person within SASR. Superintendent
Matson made some inquiries and reported to Deputy

Commissioner Zanetti that Mr Fleetwood was considering his
career options outside SASR and was able to elect to be
discharged within the next few months.

In late 1991, Mr Fleetwood was approached, at Campbell
Barracks, by Superintendent Matson to join the WAPS as a
TRG senior instructor. He was told should he consider a
career in the WAPS as an alternative to pursuing other career
opportunities, the TRG was looking for someone with his ex-
perience and background. In 1992, Mr Fleetwood informed
Superintendent Matson he was interesting in pursuing a
career in the WAPS provided that the terms and conditions
recognised his qualifications, experience and specialist skills.
The respondent did not challenge whether Deputy Commis-
sioner Zanetti was authorised to appoint police officers and
empowered to make such commitments relating to rank,
salary and other conditions of service as he felt appropriate.

A meeting to discuss his appointment was arranged. Deputy
Commissioner Zanetti, Mr Fleetwood and Superintendent
Matson attended the meeting and discussed the type of duties
the WAPS could offer Mr Fleetwood as a TRG senior instruc-
tor. He was told that a TRG senior instructor was rated at the
rank of Senior Sergeant. In his evidence before the Commis-
sion, Mr Fleetwood said he was prepared to make a career
move but could have continued with the Army, having com-
pleted 20 year’s service. However, if he was to move, he would
only do so for substantive rank. To him that meant, in Army
terms, a full or whole rank, not acting or temporary. He says
that Deputy Commissioner Zanetti advised him that he would
be promoted to substantive Senior Sergeant rank. Mr Fleetwood
told the Commission that he decided to join the WAPS on that
basis. The arrangement details as he understood them, were
that he would serve as a Special Constable until the next re-
cruit course. In the meantime he would participate in TRG
operations as a Special Constable after an initial assessment
period and prior to completion of recruit training at the Police
Academy. He understood that during the time that he was at
the Police Academy he would be paid a recruit’s salary. He
was prepared to accept a reduction in his pay over that period,
knowing that he would be promoted to the rank of substantive
Senior Sergeant and paid as such after he graduated.

Mr Fleetwood said in evidence that the terms of employ-
ment were agreed and he shook hands with the Deputy
Commissioner in confirmation. There was no written agree-
ment recording the terms of employment. Superintendent
Matson, who was present at the meeting, advised the Com-
mission that he made diary notes recording that the meeting
occurred but no detail. Deputy Commissioner Zanetti was not
called to give evidence.

Superintendent Matson told the Commission that while he
did not remember the exact conversation, his recollection is
that if Mr Fleetwood accepted the offer he would be paid the
rank of Senior Sergeant during the period he was engaged as a
Senior Instructor within the TRG training wing. Superintend-
ent Matson recalls being concerned that the arrangement could
cause him (Matson) difficulty with other officers. However it
was understood that after graduating from the Police Acad-
emy, Mr Fleetwood would be paid at the rate of Senior Sergeant
by acting him against vacant Senior Sergeant positions

Relying on the agreement with the Deputy Commissioner,
Mr Fleetwood resigned from the SASR and commenced with
the WAPS on 26 April 1992. During the period that he was at
the Police Academy, his rate of pay was that of a recruit, but
on joining the TRG he was paid a salary equivalent to the rank
of Senior Sergeant.

This arrangement came to an end in 1997, when the posi-
tions against which Mr Fleetwood had previously acted where
filled, eliminating the possibility of him being paid a high duty
allowance to Senior Sergeant rank against these positions. Mr
Fleetwood’s substantive rank was First Class Constable mak-
ing him ineligible to apply for Senior Sergeant vacancies. A
position description of his duties was compiled and evaluated
at the lesser rank of Sergeant. His salary was reduced accord-
ingly. Later, the Sergeant positions were filled and his salary
was further reduced.

That is a sufficient scan of the information before the Com-
mission. The matter for determination is a simple one: What
were the real terms of contract entered into with Mr Fleetwood
by the WAPS through Deputy Commissioner Zanetti.
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It is clear from the evidence that the TRG urgently needed
Mr Fleetwood’s services . Mr Fleetwood was the chief in-
structor of a counter terrorist training wing whose expertise is
recognised around the world. In other words, the WAPS had
the opportunity to recruit a highly trained key officer from a
unit renowned for its professional excellence. Mr Fleetwood,
after consideration, was keen to join WAPS as long as his ca-
reer opportunities were protected. He had completed 20 years
in SASR but was able to continue on if he wished. He held the
substantive rank of WO2. It appears that the salary produced
by the Senior Sergeant rank was sufficient to attract him. I
accept the evidence of Mr Fleetwood that he believed that when
he shook hands with Deputy Commissioner Zanetti the deal
was that he would go to TRG as an Instructor Senior Sergeant
being paid on that salary level. I also think that he believed
that he would be permanently appointed to the substantive rank
of Senior Sergeant.

On the balance of probabilities, I find that this was not the
intention of either Mr Zanetti or Superintendent Matson. The
evidence of ex-Superintendent Chadborne is while Mr
Fleetwood remained at the TRG as an instructor he would carry
the rank and be paid as a Senior Sergeant. Clearly the rank
was not substantive because Mr Fleetwood understood that if
he decided to leave the TRG, but remain in the WAPS, he
would not carry the Senior Sergeant rank, rather he would
carry whatever substantive rank he held at the time. That is, if
he was a substantive Senior Constable and he transferred to
another section of WAPS, he would go as a Senior Constable.
This view seems to be consistent with the whole purpose of
hiring Mr Fleetwood. He had to complete a police recruit train-
ing course so that he could exercise the powers of a police
officer, but he was not trained, nor did he have the experience
to operate as a general duties police officer or in another spe-
cialist role.

Mr Kelly invites me to draw adverse inferences from the
failure of the WAPU to call Deputy Commissioner Zanetti to
give evidence. There is no need for me to draw such an infer-
ence. Two people who attended the meeting with the Deputy
Commissioner gave evidence and their recollections are
reasonably consistent if not congruent. In fact, if the respond-
ent had wanted to call Deputy Commissioner Zanetti and his
evidence was in the form that the respondent suggested, then
it is passing strange that it did not take the opportunity to call
him. For this reason I decline to draw an adverse inference of
the type suggested by Mr Kelly.

Mr Kelly says that there is proof in the documentation sub-
mitted by him (Exhibit K3) that the arrangement was subject
to review every 6 months. This is inferred by the fact there
were 6 monthly reviews where the officer in charge of the
TRG at the time would sign off on the need to retain the serv-
ices of Mr Fleetwood. In this respect, the evidence of
Superintendent Matson is relevant. The burden of his evidence
is that there was no other administrative mechanism to get Mr
Fleetwood paid other than by conducting a six monthly re-
view. In short, Mr Fleetwood was hired on a particular basis
and no specific administrative arrangements where put in place
to secure the appointment. That may have been for a whole
range of reasons including disputes concerning cross-
transferring ranks and issues about permanent appointment.
The documentation, presented by Mr Kelly, of itself fails to
provide evidence about the real contract between the parties.
To destroy the assertions made by Mr Fleetwood regarding
his contractual arrangements, evidence would need to be ad-
duced detailing how the contract was entered into not the way
that it was administered. I fail to see how a person of Mr
Fleetwood’s experience and SASR rank would have seen it as
an attractive opportunity to come to WAPS to provide criti-
cally needed services when he would do so at considerable
personal loss.

I find, on the balance of probabilities, that Deputy Commis-
sioner Zanetti entered into an arrangement with Mr Fleetwood
for him to join the WAPS. The arrangement was that he was to
be appointed as a Special Constable until he completed a re-
cruit training course. While undertaking the recruit training
course he was paid the recruit pay scale rate. On graduation,
he would join the TRG as a senior instructor with a Senior
Sergeant’s rate of pay. I am not able to find that Deputy Com-
missioner Zanetti agreed that Mr Fleetwood would be
appointed as a substantive Senior Sergeant. However it was

agreed that while he remained at TRG as a Senior Instructor
or similar he would be paid as a Senior Sergeant.

No evidence was led that would enable me to conclude that
the contract has been properly varied at any time since it was
originally constructed. In view of this, the contention made by
the WAPU as set out in the Schedule to Memorandum of Mat-
ters for Hearing and Determination is correct and I so find.
The Commission will issue orders that the all underpayments
be made good and that Mr Fleetwood will receive payments
equivalent to the rate payable to a Senior Sergeant until such
time as the contract is legally varied.

Orders will issue accordingly.
Appearances: Mr S Smith appeared on behalf of the

Western Australian Police Union.
Mr P Kelly appeared for the Honourable Minister for

Police.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Western Australian Police Union of Workers

and
Minister for Police.

No. CR 114 of 1999.
COMMISSIONER J F GREGOR.

21 October 1999.
Minutes of Proposed Order.

HAVING heard Mr Smith on behalf of the applicant and Mr
Kelly on behalf of the respondent, the Commission, pursuant
to the powers vested in it by the Industrial Relations Act, 1979
hereby orders—

1. THAT Douglas Fleetwood be paid at the rate of pay
as if he were a Senior Sergeant while he preforms
work of a Senior Instructor or similar work at the
Tactical Response Group until such time as his con-
tract of employment is legally varied; and

2. THAT any under payments prior to the date of this
order be made good.

(Sgd.) J F GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Police Union of Workers
and

Minister for Police.
No. CR 114 of 1999.

COMMISSIONER J F GREGOR.
3 November 1999.

Order.
HAVING heard Mr Smith on behalf of the applicant and Mr
Kelly on behalf of the respondent, the Commission, pursuant
to the powers vested in it by the Industrial Relations Act, 1979
hereby orders—

1. THAT Douglas Fleetwood be paid at the rate of pay
as if he were a Senior Sergeant while he performs
work of a Senior Instructor or similar work at the
Tactical Response Group until such time as his con-
tract of employment is legally varied; and

2. THAT any under payments prior to the date of this
order be made good.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Police Union
and

The Hon. Minister for Police and the
Commissioner of Police.
No. CRB 222 of 1999.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR.

20 September 1999.
Orders.

WHEREAS this matter was referred for hearing and determi-
nation under s 44 of the Industrial Relations Act, 1979; and

WHEREAS the Commission convened a hearing on 20 Sep-
tember 1999 at which time the parties applied to the
Commission for an order suppressing the name of the appli-
cant, the applicant’s family, the daughter of an unnamed police
officer, the families of the officers stood down, the names of
any informant or informants and any matters arising during
the course of the proceedings that relates to any enquiry into
the conduct of the applicant or any of the officers stood down;
and

NOW THEREFORE pursuant to the powers vested in it by
s 27 of the Industrial Relations Act, 1979 the Commission
hereby orders—

THAT the names of the applicant, the applicant’s fam-
ily, the daughter of an unnamed police officer, the families
of the officers stood down, the names of any informant or
informants and any other information during the course
of proceedings that relate to any enquiry into the conduct
of the applicant or the other officers that have been set
down be suppressed.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner,

Public Service Arbitrator.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Master Plumbers’ and Mechanical Services Association
of Western Australia (Union of Employers)

(Applicant).

No. 106 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER J F GREGOR.

3 November 1999.

Order.

THIS matter having come on for hearing before the Full Bench
on the 3rd day of November 1999, and having heard Mr S
Henry on behalf of the applicant organisation, and the appli-
cant organisation herein having consented to waive the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 3rd day of November 1999, or-
dered that the matter be and is hereby adjourned sine die.

By the Full Bench

(Sgd.) P.J. SHARKEY,
[L.S.] President.

CONFERENCES—Notation of—
PARTIES NUMBER DATE MATTER RESULT

COMMISSIONER

Australian Nursing Osborne Park Hospital Parks C 6/7/99 Working Concluded
Federation Industrial C181 of 1999 Conditions
Union
Australian Workers Iluka Resources Ltd Kenner C 23/9/99 Alleged Referred
Union C240 of 1999 Unfair

Dismissal
Automotive, Food, Noremac Specialised Fielding SC 11/10/99 Award Consent
Metals, Engineering, Transport C275 of 1999 Entitlements Order
Printing and Kindred
Industries Union
Automotive, Food, Transfield Pty Ltd Kenner C 31/8/99 Dispute Referred
Metals, Engineering, C209 of 1999 Regarding
Printing and Kindred Offer of
Industries Union Employment
Builders’ Labourers, BGC Affinity Windows Kenner C — Unfair Discontinued
Painters and Plasterers C257 of 1999 Treatment
Union
Civil Service Government Employees Gregor C 1/11/99 Metrobus Discontinued
Association Superannuation Board PSAC44 of 1999 Jobswap

Scheme
Civil Service Director General Education Scott C — Preservation Concluded
Association Department of WA PSAC43 of 1999 of Accrued

Entitlements
Liquor, Hospitality P & O Services Pty Ltd Parks C 6/7/99 Alleged Discontinued
and Miscellaneous C192 of 1999 Unfair
Workers’ Union Dismissal
Media, Entertainment The Midwest Times Beech C 26/10/99 Payment of Concluded
and Arts Alliance C243 of 1999 Annual Leave
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CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,

Western Australian Branch

and

Coca-Cola Bottlers (Perth) Pty Ltd and Others.

No. 902 of 1999.

Cleaners and Caretakers Award, 1969
No. 12 of 1969.

13 October 1999.

 Correcting Order.
Pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 the Commission hereby orders—

THAT the order issued by the Commission in respect
of application 902 of 1999 on the 27th day of August
1999 shall be corrected by deleting instruction 4 in the
Schedule to the Order and substituting in lieu thereof—

4. Clause 20.—Special Rates and Conditions: Delete
subclause (15) of this clause and insert in lieu thereof
the following—
(15) All employees called upon to clean closets con-

nected with septic tanks and sewerage shall
receive an allowance as follows—

Per Week
$

(a) five closets or greater but less
than ten closets per day 3.10

(b) ten closets or greater but less
than 30 closets per day 9.30

(c) 30 closets or greater but less
than 50 closets per day 18.45

(d) 50 closets or greater per day 23.20

For the purpose of this clause one metre of
urinal shall count as one closet and three
urinal stalls shall count as one closet.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Susan Catherine Jean Kouw

and

Rural & Metro Realty Pty Ltd.

No. 359 of 1999.

5 November 1999.

Order.
WHEREAS an application was lodged in the Commission pur-
suant to regulation 81 of the Industrial Relations Commission
Regulations 1985;

AND WHEREAS the parties were heard in chambers on 4
November 1999;

AND HAVING HEARD Mr R.W. Clohessy on behalf of
the applicant and Mr D.M. Jones on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the pow-
ers conferred on me under the Industrial Relations Act 1979,
hereby order —

1. THAT Rural & Metro Realty Pty Ltd produce to
Susan Catherine Jean Kouw by close of business on
Friday 12 November 1999—

(A) A schedule of all relevant commissions re-
ceived by Rural & Metro Realty Pty Ltd for
properties sold in which Susan Catherine Jean
Kouw was the agent, or part agent, for the sale.

(B) A schedule of the amounts paid in satisfaction
of Susan Catherine Jean Kouw’s superannua-
tion entitlement, the dates of the payments and
the name of the fund to which those payments
were made.

(C) Details of the $2900.00 paid for inspections
and other expenses and the dates of payment.

2. THAT Susan Catherine Jean Kouw produce to Rural
& Metro Realty Pty Ltd within 48 hours of the date
of this order the following documents in her posses-
sion, custody or control—

(A) copies of all contracts for listing entered into
with vendors during her employment period;
and

(B) copies of all faxes sent to Rural & Metro Re-
alty Pty Ltd during the same period making
claims for rental commissions and other ex-
penses.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,

Western Australian Branch

and

Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch,

Union of Workers and Others.

No. 1149 of 1999.

29 October 1999.

Order.
WHEREAS on 27 August 1999 a conference pursuant to
section 32 of the Industrial Relations Act, 1979 (“the Act”)
was conducted by the Commission; and

WHEREAS in consequence of the matters raised in the afore-
mentioned conference the Commission issued interlocutory
orders on 3 September 1999; and

WHEREAS on 13 October 1999 the Australian, Liquor,
Hospitality and Miscellaneous Workers Union, Miscellane-
ous Workers Division, Western Australian Branch (“the
ALHMWU”) made application, by facsimile, that the afore-
mentioned interlocutory orders be cancelled and that the
Commission facilitate further conciliation upon the matters in
issue; and

WHEREAS on 27 October 1999 the Commission conducted
a conference pursuant to section 32 of the Act; and

WHEREAS at the immediately forementioned conference,
Counsel for Burswood Resort (Management) Pty Ltd
(“Burswood”) submitted that the interlocutory orders should
be permitted to continue until conciliation between Burswood
and the applicant had been exhausted; and

WHEREAS the Commission is informed that it is the
intention of the hitherto competing unions, Federated Liquor
and Allied Industries Employees’ Union of Australia, Western
Australian Branch, Union of Workers (“the FLAIEU”), and
the ALHMWU, to amalgamate; and
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WHEREAS it has not been shown to the Commission there
are sufficient grounds to cancel the whole of the orders made
on 3 September 1999;

AND WHEREAS the Commission is satisfied that the fourth
and final order, which temporarily stayed a right of Burswood,
made on 3 September 1999 appears to have caused unneces-
sary frustrations and the Commission now considers that were
it to remain in force it is likely to adversely affect the
industrial relations between Burswood, the FLAIEU, the
ALHMWU, the employees of Burswood who are members of
named unions, and those employees who are not members of
either of the unions;

NOW THEREFORE the Commission, pursuant to the
powers conferred to it under that act, hereby orders—

THAT the fourth and final order of the unnumbered
orders made on 3 September 1999, being the order of
prohibition upon Burswood, be and is hereby wholly
cancelled.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Burswood Resort (Management) Limited

and

Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers.

No. 1545 of 1999.

8 November 1999.

Order.
WHEREAS an application for the production of documents
(the interlocutory application) was made by Burswood Resort
(Management) Limited (“Burswood”) on 1 November 1999;
and

WHEREAS the interlocutory application is made in rela-
tion to an application pursuant to s49AB of the Industrial
Relations Act, 1979 (“the Act”) for a declaration of rights re-
garding entry to the premises of the applicant, by persons
designated “officials” of the respondent union, as may be au-
thorised by clause 37 of the Burswood International Resort
Casino Employees’ Industrial Agreement 1997; and

WHEREAS the applicant and the respondent are the parties
to the said Industrial Agreement; and

WHEREAS the applicant does not question the right of the
Secretary-Treasurer if the respondent, Mr David Kelly, to ex-
ercise the right of entry allowed by the said Industrial
Agreement subject to that which is authorised by the Act; and

WHEREAS the parties to the interlocutory application were
heard in Chambers on 4 November 1999; and

WHEREAS on 21 September 1999 directions and interim
orders No. PRES 7 of 1999 were made pursuant to s66 of the
Act and wherein order (3)(h), deems valid a resolution made
by the respondent on 8 September 1999, accrediting 32 named
persons “officials of the Union for all purposes relating to
right of entry, posting of notices, employee representation and
dispute resolution in relation to awards and agreements to
which the Union is a party”; and deems valid any action taken
in accordance with the resolution; and

WHEREAS the parties are agreed that the application made
pursuant to S49AB of the Act be heard together with applica-
tion no 1675 of 1999;

AND WHEREAS the Commission is satisfied that—
(a) each document which is requested be produced is of

the kind which may evidence the compliance or non-
compliance with the rules of the respondent when it
accredited persons as “officials” of the respondent
on 8 September 1999; and

(b) the sole purpose of the interlocutory application is to
obtain evidence of the aforementioned kind likely to
support an argument for review of the interim order
PRES 7 of 1999, (3)(h); and

(c) the interim directions and orders PRES 7 of 1999
currently have force and effect and are required to
be applied by the Commission as constituted; and

(d) it is not within the power of the Commission as con-
stituted to review the interim directions and order
PRES 7 of 1999;

NOW THEREFORE the Commission pursuant to the power
conferred on it under the Act, hereby orders—

THAT the application for production of documents made
on 1 November 1999 in reference to named “officials” of
the respondent be and is hereby dismissed.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Burswood Resort (Management) Limited

and

Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers.

No. 1675 of 1999.

8 November 1999.

Order.
WHEREAS an application for the production of documents
(the interlocutory application) was made by Burswood Resort
(Management) Limited (“Burswood”) on 1 November 1999;
and

WHEREAS the interlocutory application is made in rela-
tion to an application pursuant to s49AB of the Industrial
Relations Act, 1979 (“the Act”) for a declaration of rights re-
garding entry to the premises of the applicant, by persons
designated “temporary organisers” of the respondent union,
as may be authorised by clause 37 of the Burswood Interna-
tional Resort Casino Employees’ Industrial Agreement 1997;
and

WHEREAS the applicant and the respondent are the parties
to the said Industrial Agreement; and

WHEREAS the applicant does not question the right of the
Secretary-Treasurer of the respondent, Mr David Kelly, to
exercise the right of entry allowed by the said Industrial Agree-
ment subject to that which is authorised by the Act; and

WHEREAS the persons designated “temporary organisers”
are 40 in number who have been notified to the applicant by
the respondent as having been so appointed pursuant to rule
15 of the registered rules of the respondent; and

WHEREAS the parties to the interlocutory application were
heard in Chambers on 4 November 1999; and

WHEREAS the interlocutory application was amended by
consent

(a) to delete the reference to “organisers” wherever such
appears alone and is not immediately preceded by
the adjective “temporary” in paragraph 1(e), (f) and
(g) thereof; and

(b) to delete from paragraph 1(h)(i) thereof the word
“the” and insert in lieu thereof the word “their”; and

WHEREAS on 21 September 1999 directions and interim
orders No. Pres 7 of 1999 were made pursuant to s66 of the
Act and wherein—

(a) order (3)(h), deems valid a resolution made by the
respondent on 8 September 1999, accrediting 32
named persons “officials of the Union for all pur-
poses relating to right of entry, posting of notices,
employee representation and dispute resolution in
relation to awards and agreements to which the
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Union is a party” and deems valid any action taken
in accordance with the resolution; and

(b) order (4) names persons who, subject to the satisfac-
tion of certain conditions, shall act in the offices of
Secretary—Treasurer, President, Vice-President,
Guardian, Trustees, and Committee Members of the
Committee of Management, for the respondent; and

WHEREAS thirty two of the named “temporary organis-
ers” are the persons named, and designated “officials”, in
interim order (3)(h) of PRES 7 of 1999; and

WHEREAS seven of the remaining named “temporary or-
ganisers” are persons named, and occupy offices, pursuant to
order (4) of PRES 7 of 1999; and

WHEREAS the remaining named “temporary organiser”,
Mr John Walker, is not a person named in the directions and
interim orders PRES 7 of 1999; and

WHEREAS the applicant submitted that—

(a) the 32 named “temporary organisers” who are also
named in order 3(h) of PRES 7 of 1999 are either
known, or reasonably believed, to be officers or
employees of the Australian Liquor, Hospitality and
Miscellaneous Workers Union (the ALHMWU), a
different union to the respondent; and

(b) according to the ratio of the Full Bench in the mat-
ters of Bunnings Pty Ltd and others, United Crate
Co-operative and others and Hughams Saw Service
and another –v- United Timber Yards, Sawmills and
Woodworkers Employees’ Union of Western Aus-
tralia (71 WAIG 2763), there is an arguable case that
the appointments and accreditation of such persons,
as “temporary organisers” are, for the purposes of
Clause 37 of the aforementioned Industrial Agree-
ment, not valid; and

(c) documentary evidence of the extent and nature of
the relationships each “temporary organiser” has with
the ALHMWU and/or the respondent is therefore a
matter warranting the production of relevant docu-
ments; and

WHEREAS the Commission is satisfied that—

(a) in the matter decided by the Full Bench (71 WAIG
2763) it was held that a person accredited by the union
party who was not either an officer or employee of
that union but an employee of another union, was
not and could not be validly accredited to act for the
union party in the exercise of a right of entry;

(b) orders (3)(h) and (4) of PRES 7 of 1999 expressly
accredit the persons now designated “temporary or-
ganisers”, except Mr John Walker, to be either
“officials” of or to hold “offices” with the respond-
ent and for the certain specified purposes and
therefore whatever relationship they may also have
with the ALHMWU is not material;

(c) that Mr John Walker not being an “official” or the
holder of an “office”, if he is not an employee of the
respondent but one of the ALHMWU, he may not
have been validly appointed a “temporary organiser”;
and

(d) the documents which are requested be produced are
of the kind expected to—

(i) evidence the compliance or non-compliance
with the rules of the union including the eligi-
bility of non-eligibility of various persons, in
relation to—

(aa) their holding “office” with the respond-
ent;

(bb) their appointment and accreditation as
“officials” of the respondent on 8 Sep-
tember 1999;

(cc) the appointment as “temporary organ-
isers” those persons who also hold an
“office” or have been appointed “offi-
cials” with the respondent;

(dd) the appointment of Mr John Walker as
a “temporary organiser”; and

(ii) have been sought in order to establish whether
they provide grounds to argue for a review of
the interim orders (3) (h) and (4) of PRES 7 of
1999;

(e) the interim directions and orders PRES 7 of 1999
currently have force and effect and are required to
be applied by the Commission as constituted; and

(f) it is not within the power of the Commission as con-
stituted to review the interim directions and orders
PRES 7 of 1999; and

(g) in so far as the primary application for a declaration
relates to a person who is either an “official’, or the
holder of an “office” named in PRES 7 of 1999, the
matter which is to be decided is therefore limited to
whether the phrase “the secretary or any other duly
accredited official of the Union” in clause 37 of the
said Industrial Agreement describes such a person;
and

(h) if it be that the respondent intends to rely upon the
express appointment or persons as “temporary or-
ganisers” as affording them the status of “any other
duly accredited official” for the purpose of exercis-
ing the right of entry provision, such appointment
need be validly made; and

(i) there is no prima facie evidence to suggest that the
appointments of the “temporary organisers” were not
validly made, except possibly that of Mr John Walker;
and

(j) reliance by the respondent upon on appointment as a
“temporary organiser” prima facie would appear not
to have any practical application other than in rela-
tion to Mr John Walker who is neither an “official”
nor an “office” holder as named in PRES 7 of 1999,
but in relation to whom the respondent has however
undertaken that Mr John Walker will not attempt to
exercise the right of entry prescribed by the said In-
dustrial Agreement;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT the application made for the production of docu-
ments made on 1 November 1999 in reference to named
persons designated “temporary organisers” of the respond-
ent be and is hereby dismissed.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and

Electrical Division, W.A. Branch
and

The Metropolitan Health Service Board.
No. A 1 of 1999.

15 October 1999.
Order.

WHEREAS an application has been made to reduce the time
for filing answers in Application A 1 of 1999, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the time for filing an answering statement in
respect of Application No. A 1 of 1999 be and is hereby
abridged to expire at 5.00pm, on Friday, the 22nd day of
October 1999.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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NOTICES—
Cancellation of Awards/

Agreements/Respondents—
Under Section 47—

DRAUGHTSMEN’S, TRACERS’ AND PLANNERS’
(AUSTRALIAN IRON AND STEEL PROPRIETARY

LIMITED) KWINANA STEEL INDUSTRY
AGREEMENT 1975.

 No. AG5 of 1975.

NOTICE.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to cancel out the following agreement, namely the

Draughtsmen’s, Tracers’ and Planners’ (Australian Iron
and Steel Proprietary Limited) Kwinana Steel Industry
Agreement 1975 No. AG5 of 1975

on the grounds that there are no longer any persons employed
under the provisions of that agreement.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 686 of 1977 Part 48 on all correspond-
ence.

Dated 5 November 1999.
J. SPURLING,

Registrar.

NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to cancel out the following award, namely the

Foremen and Supervisors Cement and Lime Production
Industry (Cockburn Cement Limited) Award No. A40 of
1981

on the grounds that there are no longer any persons employed
under the provisions of that award.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 686 of 1977 Part 50 on all correspond-
ence.

Dated 5 November 1999.
J. SPURLING,

Registrar.

NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to cancel out the following agreement, namely the

Printing (University of Western Australia Apprentices)
Agreement No. AG6 of 1968

on the grounds that there are no longer any persons employed
under the provisions of that agreement.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 686 of 1977 Part 111 on all corre-
spondence.

Dated 5 November 1999.
J. SPURLING,

Registrar.

PUBLIC SERVICE APPEAL
BOARD—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Auburn Devine

and

General Manager, Potato Marketing
Corporation of Western Australia.

No. PSAB 4 of 1999.

PUBLIC SERVICE APPEAL BOARD.

19 October 1999.

Order.
WHEREAS an appeal was lodged in the Commission
pursuant to section 80I of the Industrial Relations Act, 1979;

AND WHEREAS the appellant subsequently advised the
Commission that he wished to discontinue his application;

AND HAVING HEARD Mr E. Rea on behalf of the appel-
lant and Mr I. Hennessy (of counsel) on behalf of the
respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the appeal be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner
Chairperson

Public Service Appeal Board.


